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Practice —Injunction Suit — Affidavit — Act 53 Viet. c. 4, ss. 28,
24 — Administration Suit — Joinder of Administrator — 
Appointment by Court of person to represent deceased debtor's 
estate — Act 53 Viet. c. 4» *• 89 — Jurisdiction of Probate 
Court to ap]H)int Administrator where no personal assets 
— Fraudulent Conveyance — Stat. 13 Elis. c. 5. — Plaintiff 
not a Judgment creditor—Pleading — Delay by creditor —
Statute of Limitations — Allegation of subsisting debt — 
Demurrer for want of }Mirtics — Act 53 Viet. c. 4, s. 54—Costs 
in Demurrer.

Under Act 53 Vie t. c. 4, ss. 23, 24, a bill in an injunction suit need 
not Ik» sworn to or supported by affidavit. It is only where 
an injunction is sought before the hearing that the bill must 
be supported by affidavit.

In a suit by simple contract creditors of an intestate to set aside 
as fraudulent under the Stat. 13 Eliz. c. 6, a conveyance by 
him of real estate, and for the administration by the Court of 
his estate, an administrator of the intestate’s estate appointed 
by the Probate Court is a necessary party to the suit, though 
there are no personal assets of the intestate.

The failure to make the administrator a party to such a suit is 
not a ground of demurrer, but may Ik» taken advantage of 
under Act 53 Viet. c. 4, s. 54.

In such a suit it is not necessary for the plaintiff to allege that 
he has obtained, or is in course of obtaining, a judgment 
upon his debt.

The Court will not, in such a suit, appoint a person under Act 53 
Viet. c. 4, s 81), to represent the estate of tne intestate, instead 
of requiring the administrator of the intestate’s estate to Ik* 
made a party to the suit.



2 NEW BRUNSWICK EQUITY REPORTS. [VOL

181>n. The Probate Court has jurisdiction to grant letters of admini- 
1_ st rat ion where an intestate dies indebted possessed of real, 

Tnm:s but of no personal, estate.
Hi mi'i'i an vs. Delay cannot Ik* set up against a creditor seeking to set aside 

a* conveyance of lands as fraudulent under the Stat. 13 Eliz. 
e. f>, where the creditor’s debt is not barred under the Statute 
of Limitations at the commencement of the suit.

In a suit, commenced in 1899, by a creditor to set aside as 
fraudulent under the Stat. 13 Eliz. c. 5, a conveyance of land, 
the hill stated the debt arose upon two promissory notes, 
dated respectively in March and April, 1X85, payable with 
interest three and twelve months after date, that the notes 
“ were renewed and carried along from time to time by new 
or renewal or other notes, but have never been paid, hut with 
interest thereon are still due to the plaintiff 

Iff hi. that the allegations were too vague, general and uncertain , 
to show a valid and subsisting debt, not barred by the Statute 
of Limitations, at the time of the commencement of the suit, 
and that the bill was therefore demurrable.

Where some of several grounds of demurrer were overruled, 
costs were not allowed to either side.

Demurrer to bill. The facts fully appear in the judg
ment of the Court.

Argument was heard August 15, 16, 1899.

A. S. White, A.-G., and 1. Allison,- Q.C., in support of 
the demurrer :—

The bill seeks an injunction to prevent the alienation 
of the land in question pending the hearing of the suit- 
It should therefore be supported by affidavit as required 
by Act 53 Viet. c. -t, s. 23. The omission is a ground of 
demurrer : Shepherd v. Jones ( 1). It appears, by the bill, 
that an administrator of the estate of the deceased debtor 
has not been appointed. In an administration suit the 
rule is imperative that the legal personal representative of 
the deceased debtor must be brought before the Court: 
Lowry v. Fulton (2); Dovideswell v. Dowdeswell (3); Cary 
v. Hills (4); Rowsell v. Morris (5); Penny v. Watts (6). 
The Act 53 Viet. c. 4, s. 54, forbidding demurrer for want 
of parties, does not apply where the party is not in exist
ence. Section 89 of Act 53 Viet. c. 4, permitting the Court

(1) 3 DeG., F. At J. 50. (4) L. R. 15 Eq. 7».
(2) 9 Sim. 194. (5) L. R. 17 Eq. 20.
(3) 9 Ch. D. 294. (0) 2 Ph. 149.
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to appoint a person to represent a deceased's estate is held 1899. 
not to apply to an administration suit : James v. Aston tkites 
( 1 ), where the absence of a general legal personal represents- Hvmi hhkvh. 
tive was made a ground of demurrer. The plaintiff is dis
entitled to relief by lapse of time amounting to laches, and 
acquiescence. The conveyances sought to be set aside as 
fraudulent are dated of 1878. The plaintiff’s debt was 
then in existence. By renewing the debt from time to 
time, and forbearing to impeach the conveyances until 
now, the plaintiff must be regarded as having acquiesced 
in the conveyances. The bill should affirmatively shew 
that the plaintiff’s debt was enforceable in an action at law 
at the time of the commencement of the suit. The bill 
alleges that the debt was embraced in two promissory 
notes, dated March and April, 1885, payable respectively 
three and twelve months after date, and that they “ were 
renewed and carried along from time to time by new or 
renewal or other notes, but have never been paid, but with 
interest thereon are still due to the plaintiff.” If renewal 
notes have been gi\-cn, it is suggestive that they are not 
fixed upon as evidence of the plaintiff’s debt instead of the 
original notes. The allegation of the subsistence of the 
debt should lie explicit,and should be sup]>orted by a state
ment of the facts. Where it appears by the bill that the 
plaintiff’s cause of action is barred or extinguished by the 
Statute of Limitations, it is demurrable: Hoare v. Peck 
(2): Fyson v. Pole (3); Noyes v. Crawley (4) \ Prance v.
Sympson (5); Dawkins v. Lord Penryhn (0). The convey
ances having been made in 1878, plaintiff’s right to relief is 
extinguished by c. 84, C. S. N. B., s. 21. The bill docs not 
disclose any reason for making defendants parties to the 
suit. The land is shewn to have been conveyed hy the 
debtor to a third person, and by him to the debtor’s wife.
But it is not shewn that the title continued in her, or that 
it did not subsequently become vested in an innocent pur
chaser. If conveyances are set aside, then land is to be

(1) 2 Jur. N. 8. 224.
(2) « Sim. 51.
(8) 3 Y. & C. Ex. 200.

(4) 10 Ch. D. 31. 
(ft) Kay, 678.
(0) 4 App. C’«h. 51.
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distributed among creditors. It is a rule of pleading that the 
bill must shew why parties are joined in the suit: Wiggins 
v. Floyd (1); MacRae v. MacDonald (2). Facts should be 
stated in support of the allegation that the conveyances 
were mode fraudulently, and for the purpose of hindering 
and defeating .the recovery of the plaintif! "s debt. It is 
not shewn that at the time the transfers were made the 
debtor was in insolvent circumstances. It is merely stated 
that after the transfers were made the grantor had not 
sufficient to pay his debts. That may mean a considerable 
period of time.

[Barker, J. : — It is alleged that the grantor made the 
transfer with intent to defeat, hinder and delay his credi
tors. For the purposes of this demurrer it must therefore 
l>e assumed that the debtor xvas insolvent at the time the 
transfer was made.]

The remaining ground of the demurrer is that the plain
tif!" has not obtained a judgment at laxv upon his debt, or 
alleged that he is in course of obtaining one. See Reese 
River Silver Mining Co. v. Atwell (3). This is necessary 
under a system of jurisprudence in which equitable and 
legal remedies are not assimilated, and cannot be concur
rently administered. The plaintiff is precluded from 
establishing in this Court that a debt is due to him. The 
decisions in Ontario and England permitting a creditor to 
maintain a bill to set aside a deed as being void against 
him, without having first recovered a judgment at law, 
proceed upon the fusion of equity and law effected by 
the Judicature Act of those countries, and enabling a legal 
question to be dealt with by the Court of Chancery. 
See McCall v. McDonald (4).

M.Q. Teed, Q.C., contra :—

The absence of an affidavit in support of the bill is not 
a ground of demurrer, but is a formal defect to be taken

(1) 1 Han. 2211. (3) L. R. 7 Eq. 330.
(2) N. B. Eq. Can. 531. (4) 13 Can. S. C. R. 217, 255.
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advantage of, if thought necessary, under s. 54 of Act 53 1899.
Viet. c. 4. In Cronsvum v. Hanington (1), an answer- thitks 
neither signed nor sworn to was removed from the files Hi-araium. 
of the Court on motion. A demurrer lies for a defect in 
substance appearing upon the face of a pleading. The bill 
docs not disclose that the affidavit is wanting, and the Act 
•loes not require that the affidavit shall lie attached to the 
bill. Section 24 of Act 53 Viet. c. 4 will liear the con
struction that the affidavit is not to lie filed with the bill, 
but is to be used in support of an application for an 
injunction when required lwfore the hearing of the suit.
It may be that an injunction will not be applied for, or 
will not be applied for until the hearing, when it can be 
granted with nut affidavit. The general proposition that in 
an administration suit the legal pei-sonal representative of 
the deceased debtor should be a party to the suit cannot 
be disputed. But it is subject to this qualification, that 
there must be personal estate to be administered. Here 
the bill states that there is no personalty, and that the suit 
is for the setting aside of the conveyances of real estate, 
ami its administration by the Court. There being no per
sonal estate the Probate Court will not appoint an admin
istrator. The plaintiff cannot compel one of the next of 
kin of the intestate to take out letters of administration, 
ami if the plaintiff were appointed administrator he would 
be unable to attack the conveyances in question. Real 
estate is not assets in the hands of an administrator : Doe 
d. Hare v. McCall (2). The objection that there is no 
legal personal representative of the deceased debtor made 
a party to the suit is not a ground of demurrer : s. 54 of 
Act 53 Viet. c. 4. Delay by plaintiff in instituting pro
ceedings to set conveyances aside is only material if the 
plaintiff's debt is barred by the Statute of Limitation».
Delay will be considered a ground in equity for refusing 
equitable relief. Here we are asking relief, pursuant to 
Stat. 13 Eliz. c. 5, and are therefore enforcing a legal right.
Assuming that the defence of laches may he set up, it is not 
a ground of demurrer but of answer : Mitfunl Eq, PI. 307 :

(1) 20 N. B. 588. (2) Chip. MS. 00.
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1899. Three Towns Hanking Co. v. Maihlever ( 1 ). The objection 
tkitkÜ that our right to relief is extinguished by s. 21 of c. 84, C.

Hi mi mhkvs. S. X. B., on the ground that transfers were given over 20 
years previously to the commencement of suit, proceeds 
upon a misconception of the nature of the suit. Plaintiff 
does not seek to have title to land vested in him, but to 
have conveyances set aside. He never hail a right of 
entry, and under c. 84, C. S. X. B., time only runs from the 
time a right of entry accrued. Plaintiffs debt is shewn by 
the bill to be subsisting in 1898. The notes are stated to 
have been renewed up to the time of the debtors death in 
that year. To lie demurrable the bill must, with conclusive 
certainty, shew that the debt is barred: Deluraine v. Browne 
(2); Foster v. Hodgson (3); Hoare v. Deck (4). The 
interest of the defendants in subject matter of suit is clearly 
apparent. If conveyances are set aside, the title is vested 
in the defendants as heirs of the debtor. Upon a sale of 
the land any excess remaining after satisfaction of the 
creditors’ claims would belong to the defendants. It is not 
necessary that the plaintif!' should be a judgment creditor 
of the grantor, or that he should allege that he is in the 
way of getting a judgment. Statute 13 Elia c. 5 enacts 
that conveyances are void as against creditors. There 
being no legal personal representative no action at law 
could be brought. Reese River Silver Mining Co. v. 
Atwell (5), and t’larkson v. McMaster (6) are wholly 
opposed to the defendants’ contention. Where a demurrer 
is put in on more than one ground, and fails in part, no 
costs will he given : Benson v. 11 ml field (7) ; Allan v. 
lloulden (8).

White, A.-G., in reply :—

The plaintiff could have taken out letters of adminis
tration without disentitling himself from bringing this 
suit. He would in this suit have represented the other

(1) 27 Ch. I). 828.
(21 8 Bro. 0. IBS. 
(8) 11) Ves. I HI I.
(4) (I Sim. 51.

(5) L. R. 7 Bq. 880 
(0) 25 Can. S. C. R. 100.
(7) 5 Beav. 510. 551.
(8) 0 Beav. 148, 150.
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creditors, and would act in the character oi a creditor. Real 
estate is available as an asset for the payment of creditors 
in the absence of personalty, and letters of administration 
will be granted to enable the real estate to be sold under 
license.

1899. September 19. Barker, J.:—

This is a demurrer by four of the defendants to the 
plaintiff’s bill, and the questions which arise are somewhat 
novel and important. The bill is filed by the plaintif!' on 
behalf of himself ami the other unsatisfied creditors of one 
Alfred Humphreys, deceased, for the purpose, not only of 
setting aside as fraudulent against creditors a certain con
veyance from him to one John Humphreys, dated January 
7, 1878, ami a conveyance of the same date from John 
Humphreys to Abigail Humphreys, wife of Alfred 
Humphreys, but also to have the estate of Alfred 
Humphreys — both real and personal — administered in 
this Court. Abigail Humphreys died intestate in the year 
1887, and in 1890 Alfred Humphreys married again. He 
died in April, 1898, intestate, leaving him surviving his 
widow and several children, the issue of the first marriage. 
The hill alleges that he left no assets or pro|>crty—real or 
personal—other than his interest in or title to the lands 
mentioned in these conveyances, and that no letters of 
administration had ljeen granted or taken out to his estate 
or effects. The bill also alleges that Alfred Humphreys 
always continued in the occupation, possession and manage
ment of the land in question, which is situate in the County 
of Queens. The defendants are the heirs at law of Alfred 
Humphreys and his widow ; and this demurrer has been 
filed by four of the heirs. The bill prays (1), that an in
junction he granted restraining the defendants from selling 
or transferring the land in question; (Î), that the two deeds 
may be declared fraudulent and void as against the plain
tiff and other creditors of Alfred Humphreys ami be set 
aside, and that the land ami premises comprised therein 
may be treated and made available as assets of said Alfred

1899.
Tkttkh 

Hvmmihrvh. 

Barker, J.
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18119. Humphreys for the payment of his debts, and that they be
Tiiitk.h sold for that purpose, and (3) “that the property, assets 

iihmphkkvs. and estate, of which said Alfred Humphreys died possessed 
Barker. J. or entitled, both real and personal, including said lands and 

premises as mentioned and comprised in said two deeds 
may lie administered herein by and under the direction of 
this Honorable Court."

The first ground of demurrer is that although this is 
an injunction cause the bill is neither sworn to nor sup
ported by any affidavit stating tbc truth of the facts 
alleged therein. I am not altogether satisfied that this, 
strictly speaking, is an injunction cause. It is true that 
an injunction restraining an alienation of the property so 
as to preserve its present status until the final decree is 
made, is asked for, but that is merely in aid of the princi
pal relief sought, and not in any way a part of it. The 
whole object of the suit is attained without an injunction, 
by a decree settiir, aside the conveyances as fraudulent, in 
which case the land would remain the" property of Alfred 
Humphreys, liable to be sold for the payment of his debts. 
If, however, this be treated as as injunction cause, I do not 
think this ground of demurrer can be sustained. There 
are no doubt cases where bills bave been held bad on 
demurrer for want of nn affidavit, where in order to give 
them validity, or to shew them within the Court’s juris
diction, they required to be sworn to, or to have an affidavit 
of verification annexed to them, or to be accompanied by 
one: Daniell Ch. Pr. (4th Am. eil.) 392, 587. In these cases 
the verification by the oath or affidavit seems to have been 
an essential part of the bill itself. In 1854, when the practice 
of this Court was put in a statutory form by Act 17 Viet, 
c. 18, it was distinctly required that all bills should lie 
sworn to: section 4. By section 5, it was provided that in 
injunction causes, if the application, that is the application 
for injunction before hearing, was to be supported by any 
proof other than the sworn bill, the same should lie done 
by a short affidavit verifying the facts. Under this section, 
therefore, the application for injunction before hearing 
might be made either on the sworn bill alone, or on the
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sworn bill supported by additional affidavits. The bill, if 1898. 
sworn to, was complete and open to no objection, but when rïïvmi 
it came to be used on an application for an injunction Huan-mutn. 
before bearing, it might be supported by affidavits. The Barker, J. 
practice, ns to swearing to bills, was altered in 18(13 by Act 
26 Viet. c. 10, ami when the statutes were consolidated in 
1876, it was provided that the bill need not be sworn to 
except in injunction causes, but that it should be signed 
by the plaintiff, his solicitor or agent. See s. 22, c. 49,
C. S. N. B. By section 23 it was provided that in injunction 
causes the bill should lie sworn to by the plaintiff or his 
agent, and that if the application for injunction was to be 
supported by any proof, other than the sworn bill, it should 
be done by affidavit verifying the facts. It will be seen by 
s. 24 of c.49, C. S. N. B„ that an application for an injunction 
Iiefore hearing could be made on the sworn bill alone, 
though it might be supported by affidavits verifying or 
corroborating the facts mentioned in the bill. The bill if 
sworn to was complete as a bill — and it might be used 
alone or supported by further proof, to support a motion 
for an injunction. Coming down to the present practice 
as regulated by Act 53 Viet. c. 4, it is no longer necessary to 
have bills sworn to in any case— that practice even as to 
injunction bills was abolished by that Act ; and it was pro
vided by a 23 that in injunction causes the bill shall be 
supported by affidavit stating the truth of the facts con
tained therein, or in any of the separate allegations thereof ; 
and that facts in confirmation of the bill may be stated by 
affidavit. It is true that there is nothing here said about 
an application for an injunction, as is said in the corres
ponding sections of the two previous Acts, but if we read 
them together it is, I think, fair to infer that the Legis
lature required the bill to be supported only on the occasion 
mentioned in the other Acts — that is, when it was to be 
used on an application for injunction Iiefore hearing. It 
could no longer be used alone on such a motion, for as it 
was not sworn to, it had not the force of an affidavit. It 
was therefore provided by s. 24 that an injunction before 
hearing could only be granted on the production of the
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1S99. bill before tiling, or a sworn or certified copy after filing 
Thitkx with affidavits — not affidavits, if any, as is provided by 

Hvmi'hkkvs. the other sections. The Legislature was by this Act abolish- 
Hurkvr. J. ing the practice of tiling a sworn bill in injunction causes, 

ami thus assimilating the practice to that established as to 
other kinds of bills. I cannot think it intended to abolish 
a well known and comparatively simple practice, and sub
stitute for it a more complex one in order to accomplish 
practically the same end. The reasonable construction to 
place upon the Act is that a sworn bill in injunction causes 
is no longer necessary, but if you require an injunction 
before hearing, the application must be made on the bill, 
and affidavits supporting it As a bill, it is not, in my 
opinion, open to objection, either on demurrer or for want 
of form, because it is not supported by affidavit. This 
ground of demurrer fails.*

The second ground of demurrer is that the bill prays 
for relief not disclosed in the summons, but the Attorney- 
General abandoned this ground, and I think properly so.

The third ground is that it appears by the bill that 
there is not, and never has been, an)- legal personal repre
sentative of Alfred Humphreys, and without such a repre
sentative being a party to this suit it cannot be maintained. 
Two answera are made to this objection — first, that want 
of parties is no longer a ground of demurrer ; and second, 
that the personal representative of Alfred Humphreys is 
not a necessary party to this bill. It was contended that 
the objection was more than merely one for want of parties, 
because there was no administrator, and therefore no per
son who could, by name, be ordered to lie made a party. 
That, however, is altogether unnecessary. The objection 
is one for want of parties, and is therefore no ground of 
demurrer. See Act 53 Viet. c. *, a 54. In many, if not in all 
the cases to which I shall have occasion to refer later on, in 
which the objection arose, it came up expressly on a demurrer 
for want of parties. Many of them were cases where no 
representative had been appointed, but the order was that 
the cause stand over to enable the personal representative 

* See (Hunier v. MucPhereon, 34 N. B. Ml. — Rep.
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to be made a party. The substantial point argued goes 
beyond this technical one, and as it will likely come 
up at a later stage of the case, I may as well decide 
it now, that it with other points in the case can go up on 
appeal if the parties desire it. It was argued, though not 
very strongly, that this suit had for its sole object, or at all 
events its main object, the setting aside of these conveyances 
in question — or, it was said that for the purpose of dis- 
]K)sing of this demurrer the bill could lie so treated, and 
in that case the ]iersonal representative was not a necessary 
part)-. The main argument, however, was that as the bill 
alleged that Humphreys died without leaving any personal 
estate — an allegation admitted by the demurrer to be 
true — there was nothing for an administrator to do, and 
there was therefore no jurisdiction in the Probate Court to 
appoint one, and for that reason the practice requiring the 
personal representative of the person whose estate is lieing 
administered to lie a party to the administration suit, could 
have no application to a case like this. As to the first 
point I entertain no doubt that this is in point of form, 
and in point of fact, an administration suit. The plaintiff, 
who is a simple contract creditor of Humphreys, without 
any lien on the property, claims that the land in question 
must be made available for the payment of him ami the 
other creditors, and he seeks a declaration setting aside 
these conveyances as being fraudulent against the creditors. 
If that were the only relief asked for, as perhaps it might 
be if the debtor were alive, it is obvious that some other 
proceeding must be taken, either in this Court, or in the 
Probate Court, to realize by sale of the real estate the 
money necessary to pay the debts. This Court, however, 
ileals with the whole matter in one suit ; and having set 
the conveyances aside, and thus made the real estate avail
able for the payment of the creditors, proceeds to give com
plete effect to that order by a sale of the land and payment 
of the creditors, that lieing the ultimate object to be accom
plished — all of which of necessity involves an adminis
tration of the estate. In Clarkson v. McMaster (1), at 

(1) 25 Can. 8. C. R. 08.

1890.

Thitkh 
Humviikkvb. 

Barker, J.
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I if Mi'll KK Y-

Barker, J.

page 101, this practice of Courts of Equity is referred to in 
the following passage :—“ And that an instrument fraudu
lent under the Statute (18 Eliz.) was void against all 
creditors, was also demonstrated by the well established 
practice of Courts of Equity in administering assets, which 
was not to require a judgment at law, hut to treat deeds 
fraudulent under the Statute as void against all creditors, 
ami to deal with the property purported to he conveyed by 
such instruments as assets for the payment of simple con
tract as well as other creditors."

Taylor v. Coewen (1), a case similar to this ; Adames v. 
Hallett [2); Slcarf v. Suulby (3), and other cases may he 
cited as instances of administration suits, in which the hills 
are similar in character and object to the one in this case. 
This Ijeing therefore an administration suit, is it necessary 
that there should he a personal representative present as a 
party to the suit 1 The authorities on this point are 
uniformly against the plaintiff's contention. In Tyler v. 
Bell (4) the bill prayed for an account of the assets of an 
intestate, who died in India, possessed, by the personal 
representative there ; and it was held not sufficient in 
order to avoid a demurrer for want of parties, that the 
personal representative constituted in India, who was out 
of the jurisdiction, was made a party, and process prayed 
against her wdien within the jurisdiction : although the 
bill alleged that the Indian Court was the proper Court for 
granting administration, and that the administratrix con
stituted by it was the sole legal personal representative. It 
was also held that a personal representative of the intestate 
constituted in England was a necessary party, although it 
did not appear that the intestate at the time of her death 
had any assets in England. At page 109 of the report the 
Lord Chancellor is thus reported : “ That an estate 
cannot lie administered in the absence of a personal repre
sentative, and that such personal representative must 
obtain his right to represent the estate from the ecclesiasti
cal Court in this country, has, I believe, never before been

(1) 1 t'h. D. ««1. (3) 1 MacN. & G. 3tU.
(2) L. R. « Eq. 4118. (4) 2 M. & C. SI.
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doubted. The cases of Tourton v. Flower (1) ; Atkina v. 
Smith (2); Swift v. Swift (3); Attorney-General v. 
Cockerill (4); Z,oive v. Farlie (5), and Logan v. Fairlie 
<6), all proceed upon this, that the Courts in this country, 
for the security of property, will not administer the property 
of a person deceased in the absence of a person authorized 
to represent the estate ; and that they look only to the 
judgment of the ecclesiastical courts in this country in 
granting probate or letters of administration to ascertain 
who are so authorized ; and it is immaterial what ecclesi
astical court in this country has granted probate or letters 
of administration to ascertain who are so authorized ; and 
it is immaterial what ecclesiastical court in this country 
has granted prolwte or letters of administration, provided 
the state of the property was such as to give it jurisdiction.” 
I have referred to a great number of cases in which this 
]>oint has arisen, and I have not been able to find one, and 
certainly none was cited, where the rule as above laid down 
has been departed from. The nearest case of the kind is 
Dey v. De y (7), decided in 1851. In that case there was 
an administrator ad litem ; and the bill alleged, as in this 
ease, that there were no personal assets, and it sought to 
have the real estate applied in satisfaction of the debts. 
The Chancellor, after alluding to the then unsettled point 
as to the sufficiency of an administration ad litem for the 
purpose, says:—“The parties entitled to the real estate of 
the intestate, did not appear at the hearing. Now the 
account and application of the personal estate, in suits of 
this kind, is directed for the protection of those entitled to 
the real assets, and had they appeared and insisted upon 
the objection it would have been proper to have ordered 
the case to stand over, for the purpose of enabling the 
plaintiff to obtain a general administration. But the bill 
has been taken pro conférai) against the parties entitled to 
the real estate ; and as it negatives the existence of any

(1) 3 P. Wins. 30». (4) 1 Price, 105. at p. 17».
(2) 2 Atk. 03. (5) 2 Madcl. 101.
(3) 1 B. le B. 320. (0) 2 Sim. le S. 284.

(7) 2 Gr. 14».

1899.

Hvmhiiikyh. 

Hurkir, J.
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outstanding personal estate, a decree directing the appli
cation of the real assets of the intestate, can work no 

injustice, and for this purpose the record is properly consti
tuted.” Hughes v. Hughes (1) may he referred to as 
shewing how closely the rule is adhered to in Ontario in 
later years, .lûmes v. Aston (2) may he referred to as an 
authority, not only in favor of the contention that the 
personal representative is a necessary party to an adminis
tration suit, hut also to shew that this is an administration 
suit, and that administration ad litem is not sufficient. 
See also Duvis v. Chanter (3); Fordham v. Rulfe (4); Latch 
v. Latch (5): Rouisell v. Morris (6); Dowdeswell v. 
Doivdeswell (7).

Neither will this Court appoint someone to represent 
the intestate in such cases under s. 89 of Act S3 Viet. c. 4: 
Maclean v. Dawson (8) : Moore v. Morris (9) ; Silver v. 
Stein (10): Groves v. Lane (11); llruiton v. llirch (12).

It is said, however, that in the absence of chattels 
there are no assets to come into the hands of an adminis
trator, and in such a case there is no jurisdiction in the 
Prohate Court to grant letters. I do not agree in this 
view. As is well known an intestate’s chattels originally 
belonged to the Crown as parens patriæ. This prerogative 
right, for a time exercised through Ministers of Justice, was 
later on handed over to the clergy, under the idea that as 
spiritual men they were better able to use the chattels for 
pious uses. The ordinary, therefore, simply became the 
King's almoner, as Blackstone says, “ within his diocese to 
distribute the intestate’s goods in charity to the poor, or in 
such superstitious uses as the mistaken zeal of the time 
had denominated pious." The clergy of that time did not 
reckon the payment of debts ns one of the pious uses to 
which an intestate's estate might with propriety be devoted : 
and accordingly the Statute of Westminister, 13 Eld. 1, c. 19, 

(1 ) fl A. K. m (7)0 Ch. D. 2BL
(2) 2 Jur. N. 8.224. (8) 27 Brnv. 21.
<3| 2 Ph. Ml. (9) L. R. 13 Eq. 130.
(4) 1 Tam. 1. (10) 1 Drew. 205.
(6) 1.. R. 10 Ch. 401. (11) 10 Jur. 1001.
(0) L. R. 17 Eq. 20. (12) 22 L. J. Ch. 011.



"J NEW BRUNSWICK EQUITY REPORTS. 15

was passed,compelling the ordinary to pay the debts so far as 1899. 
the personal property extended. The ordinary still pocketed Tiïmw 
the surplus, and consequently the Statute 31 Ed. 3, c. 11 was Hi mi'hkkv*. 

[Missed compelling the ordinary to depute the nearest of the Ii«ëk7i-, j. 
intestate’s friends to administer his affairs. They were 
known as “administrators,” and are, as Blackstone says,
“only the officers of the ordinary appointed by him in 
pursuance of this statute, which singles out the next and 
most lawful friend of the intestate." Of course the Bishops 
exercised their jurisdiction — speaking generally — within 
their own dioceses, and the value as well as the location of 
the chattels or bona notabilia, as they were called, deter
mined the particular jurisdiction in each case. The legis
lation on this subject in this Province has undergone some 
changes, but the main features of the Probate jurisdiction 
differ little from what they were in the early history of the 
Province. Section 1 of 3 Viet. c. (il ; s. 1 of c. 136, R. S.
N. B., and s. 1 of c. 52, C. S. N. B., in the same words 
provide that the Probate Court shall have power to take 
the probate of wills and grant administration in the man
ner hitherto in use. But as there was a separate Court 
for each county, it became necessary in order to prevent a 
conflict of jurisdiction to fix the power and authority of 
each Court. It was therefore provided by sections 21 and 
22 of 3 Viet. c. 61, and by the revised reversion of these 
sections in s. 7 of c. 136, R S. N. B., and a 8 of c. 52, C. S. N. B., 
that where the deceased person was an inhabitant of a 
County at the time of his death, the Probate Court of that 
County had jurisdiction, but if at the time of his death he 
was not an inhabitant of the Province, then the Probate 
Court of the County in which he left a suets, had the juris
diction. I should think the Probate Court of Queens, in 
which County the intestate lived at the time of his death, 
and for many years before, hail jurisdiction to grant letters 
of administration to his estate. Wills of realty are con
stantly admitted to probate quite irrespective of the 
existence of chattels : In re Jordan (1) ; In re Tomlinson 
(3); Brownrigg v. Pike (3); In re Hombuckle (4). And

(1) L. R. 1 P. A D. 555. (3) 7 P. D. 01.
(2) 0 P. D. 209. (t) 15 P. D. 140.
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1899. our Statute expressly requires all wills without distinction 
■I kites to be presented for proof on pain of severe penalties. It 

Hvmi'hrkvs. cannot, I think, be said that an intestate who dies leaving 
Rurkvr. j. real estate, but no personal, leaves no assets. Neither do I 

concur in the view that in such a case if the intestate dies 
indebted, there is no estate to lie administered, and 
therefore no jurisdiction, or at least no reason, for appoint
ing an administrator. It is well known that while there 
never seems to have existed any doubt that the effect of 
the Imperial Statute, IS Ueo. 2, c. 7, was to render the real 
estate of a colonial debtor within the colony liable to and 
chargeable with his debts to British subjects, and to make 
such estate assets for the satisfaction of such debts, there 
were differences of opinion ns to whether the statute hail 
an)- reference to the estates of deceased persons, or if so, 
whether without some additional legislation on the part of 
the colony the remedy could very well be made effectual. 
In Upper Canada, after some conflict of judicial opinion, 
the question seems to have been determined and settled in 
Gardiner v. Gardiner (1), decided in 1847, where it was 
held that by virtue of that statute the real estate of a 
deceased debtor was assets in the administrator’s hands for 
the payment of debts, and that it could be reached on a 
judgment against the personal representative. To a plea 
of jilene administravit it was competent under that decision 
to reply lands. Sickles v^Asselstine (2); Maggies v. Beikie 
(3), and many other cases may be cited as instances of such 
a replication being held good. In Thomson v. Grant (4) the 
Master of the Rolls held that lands in the colonies were by 
virtue of this statute converted into personal assets for pay
ment of debts, and as such were possessed by the executor. 
Coming to decisions in our own Province we find that in Doe 
d. Hare v. McCall (5) it was held that neither under the 
Imperial Statute, already referred to, nor under our Pro
vincial Statute 20 Geo. 3, c. 12, could the real estate of a 
deceased testator be taken in execution on a judgment

(1) 2 U. C. (O. 8.) 564.
(2) 10 U. V. (j. B. 203.

(3) 3 V, C. (O. 8.) 317.
(4) 1 Russ. 640.

(5) Chip- MS. 00.
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against his executor for a debt due by the testator, and that 
the only remedy in sucli a case was to procure a license to 
sell the real estate in the manner pointed out by Act 26 Geo. 
3, e. 11. The real estate of an intestate it was held descended 
to the heir at law, subject to be divested by a sale under a 
license procured under the last mentioned Act,which required 
as a necessary condition of its validity that there should 
exist debts to lie paid for which the personal estate was in
sufficient. I am of course bound by the decision of our own 
Courts, but in either view of the Imperial Act it is obvious 
that its provisions as well as those of our Provincial Acts 
are entirely nugatory, if the plaintiffs contention can pre
vail that there can be no letters of administration where 
there is no personal estate. Under the Imperial Act, as 
viewed in Ontario, a judgment against the personal repre
sentative is necessary in order to realize out of the real 
estate, but you cannot obtain a judgment against a personal 
representative without first appointing one. And under 
our Provincial Act 26 Geo. 3, c. 11, which provides the 
sole remedy, or at least did so until a comparatively 
recent date, you could not proceed to obtain a license 
for a sale without having a personal representative, for 
it is to such representative alone that such license 
issues, and he is alone authorized to sell, whether 
the license issues on his own application or that of a 
creditor. I do not say that real estate is assets in the 
hands of an administrator to be administered in the same 
sense that chattels are—that would perhaps be at variance 
with the opinion of the Court in Crawford v. Willox (1)— 
but I do say that in the case of an intestate dying 
indebted, and leaving real estate, but no personal property, 
there is ample authority in the Probate Court of the 
county of which the deceased was an inhabitant, or if a 
a non-resident of the Province, then in the Probate Court 
of the County within which real estate is, to appoint a 
person to administer his estate, an administrator whose 
duty it will be to ascertain the amount of the indebtedness, 

(I) I All. KM.

1899.

Hum vii iti; vh. 

Marker, .1.

VOL. II. N. B. K. R.—2
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180ÎI. and to pay it with such assets ns the law has made avnil- 
Tui-iks able for that purpose. Involved in this is his duty to take 

Hv mini keys, the means provided by the Act to enable him to sell the 
Itark.-r. J. real estate, and thus provide the means for the payment of 

creditors which the law has in such a case expressly made 
liable for that purpose. In In re Fox (1) much the same 
argument was addressed to the Court as has been addressed 
to me, though on a somewhat different point. In that case 
the late Mr. Justice Palmer seems to have entertained no 
doubt that Probate could be granted in this Province where 
the testator died abroad, leaving only real estate in the 
Province, and he added that the contrary was a startling 
proposition, as in such a case creditors would be without 
remedy. See also People's Haul,: v. Morrow (2). It 
may be said that there was always a remedy in Equity, 
and that on a bill tiled this Court would administer the 
real estate ns well ns the personal, but that is not so. The 
simple contract debts of an intestate were never a charge 
upon real estate or in any way payable out of it in Eng
land, until the Act 3 and 4 Win. 4, c. 104 made them so, 
and gave the Court of Equity power so to administer the 
estate. But the Court of Equity in this Province never 
bad any power in an administration suit to sell the real 
estate of an intestate to pay his debts until it was so 
authorized by the Act 20 Viet. c. 10. So that from 1780, 
when the Act 20 Geo. 3, c. 11 was passed, down to 1803, 
when the Act 26 Viet. c. 10 was passed, the only remedy for 
creditors against real estate in such cases, was by a license 
procures! under the first Act ami its amendments. The effect 
of the Act of 1803, and of a 103 of Act 53 Viet. c. 4, which 
contains the existing provisions on this subject, is simply 
to authorize this Court in an administration suit to order 
the sale of the real estate without using the machinery of 
the Probate Court for the purpose. See People's Bank v. 
Morroiv (3). Neither in this Court nor in the Probate 
Court can the order for a side of the real estate be made, 
until it has first judicially been determined that the

(1) 20 N. B. an. (2) N. B. Eq. Cas. 257.
(8) N. B. Eq. Cue. 257, 2112.
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personal estate is insufficient for payment of the debts — 
a question which in my view can only lie determined in 
the presence of some person duly authorized to administer 
the estate, who has access to the intestate’s books and 
papers and control over them, whose duty it is to ascertain 
what the debts are, what the personal estate amounts to, 
and what is the deficiency to lie made up from the real 
estate. As to this ground of demurrer I think, and so 
hold, that this is an administration suit, that it is 
defective for want of parties, and that the personal repre
sentative of the person whose estate is being administered 
must be made a party. At the same time, I think the 
objection is not a ground of demurrer.

The 4th and 7th grounds can lie considered together. 
The 4th ground is that the plaintiffs remedy (if any) is 
barred by his delay, laches anil acquiescence, and by lapse of 
time; and the 7th ground is that the bill does not shew, 
with sufficient clearness and certainty, that he is a judgment 
creditor, or otherwise entitled to maintain this suit, and 
that it does not shew such a case as entitles the plaintiff 
to an)- relief or discovery. The allegations in the bill bear
ing upon this point of the case are these. In section 3 it is 
alleged that Alfred Humphreys, when the deeds in question 
were made in 1878, was indebted to the plaintiff and one 
Hiram Humphreys, since deceased (who were then doing 
business together as co-partners under the name of 
Humphreys & Trites), in the sum of 81,071.94 for principal, 
and 8190 for interest on a promissory note made by Alfred 
Humphreys, in favor of Humphreys & Trites. In section 13 it 
is ullcgcd ns follows : “ That the said indebtedness from the 
said Alfred Humphreys to the said plaintiff, and said Hiram 
Humphreys, mentioned and alleged in the third paragraph 
of this bill, has never been paid or settled : and on the first 
day of April, A. D. 1885, on a settlement then made anil 
had between the said Alfred Humphreys and said firm of 
Humphreys & Trifes, there were found to be due, owing 
and unpaid to the said Ann of Humphreys & Trites, in 
respect to and on account of the said indebtedness so 
alleged in the third paragraph of this bill, the sum of eight

1899.
Tkitkh 

Himiiihkvk. 

Barker, J.
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1890. hundred and ninety-nine dollars and seventy-seven cents, 
TbÏtkh for v liich amount the said Alfred Humphreys had or then 

Hi'mi'iiukvh. made ami delivered to said Humphreys & Trites his two 
Barker J. certain promissory notes in their favor, namely, one pro

missory note for $300, dated on or about the 19th day of 
March, A. 1). 1885, and payable three months after the 
date thereof : and one promissory note for 8599.77, dated 
the 1st day of April, A. I). 1885, and payable twelve months 
after the date thereof with interest. That said two last 
mentioned notes have been renewed ami carried along from 
time to time by new, or renewal and other notes, made by 
the said Alfred Humphreys in favor of the said Humphreys 
& Trites, up to about the time of the death of the said 
Alfred Humphreys, but have never been paid, but with 
interest thereon are still due, owing and unpaid to the said 
plaintiff as surviving partner of said firm of Humphreys 
it Trites, and amount to in all the sum of 81,700.”

It is necessary, in determining this point, to bear in 
mind the distinction between the Statute of Limitations, 
which operates as a lair to the enforcement of legal remedies, 
anil that delay or laches or acquiescence which disentitles 
a party to relief in seeking the enforcement of merely 
equitable rights. The plaintiff’s right to a decree depends, 
among other things, upon his being a creditor of Humphreys 
for a debt enforceable at law. The right of a creditor 
to set aside a deed, under 13 Eliz. c. 5, is a legal, and 
not an equitable right, and a settlement is liable to be 
impeached under the statute until the legal right of the 
creditor is barred by the Statute of Limitations — that 
is, his right to re-cover the debt. In Three Tourne Bank
ing Co. v. Mtoldever (1) the plaintiffs filed a bill to 
set aside a conveyance, under the same statute, ten years 
after the death of the grantor, though they had always 
known the facts, ami did not in any way satisfactorily 
account for the delay. North, J., says: "Where parties 
have been merely non-active, I do not see any reason why 
they should not take proceedings at any time while the debt 
is a subsisting debt. The time might have arrived when 

(1) 27 Ch. D. Û2B.
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the Statute of Limitations would he a bar, and, of course, 
when the debt was gone, no proceedings could be taken in 
respect of it ; but when you have the plaintiffs merely 
abstaining from enforcing as against the defendant a right 
which it was admitted they had at one time, anil the 
defendant is simply left in possession of the property, 
with knowledge of all the circumstances, I do not see what 
he has to complain of.” Baggallay, L. J., says: “It was 
urged for the defendant that, assuming the deed to have 
been one which ought originally to have been set aside, it 
ought not to be set aside now after such delay. The bank 
appear from the first to have known a good deal about 
the facts, and if the case had been one where the plaintiffs 
were coming to set aside, on equitable grounds, a deed 
which was good at law, I should have thought that the 
defence was good. But the plaintiffs had a legal right, and 
I do not see how that right can be lost by mere delay to 
enforce it, unless the delay is such as to cause a statutory 
bar. Cases have been cited where Courts of Equity have 
refused to interfere on the ground of delay, but they have 
liven cases where relief was sought merely on equitable 
grounds ; here the plaintiffs have a legal right.” Cotton, 
L.J., says : “ The plaintiffs in this case any, ‘we are creditors 
whose debt is not barred, and we seek payment out of 
property conveyed away by the debtor by a deed which 
the Statute 13 Eliz. c. 5 makes void as against us.’ The 
defendant relies on the delay of the creditor ; but I am of 
opinion that this defence is not effectual. The cases 
referred to do not apply : they were cases where one of the 
parties to the deed sought to set it aside on equitable 
grounds. Here the action is not by one of the parties to the 
deed, but by creditors who come to enforce a legal demand. 
An action of that nature stands on quite a different f(siting 
from an action to set aside a deed on equitable grounds 
I am of opinion that in the ease of a legal right we cannot 
refuse relief to the plaintiff on the mere ground of delay, 
unless there has been such delay as to create a statutory 
liar." Limlley, L J., says: “No equity arises from mere 
delay to enforce a legal demand, and, unless there are other

1891).

Hvmpiirryh. 
Murker, J.
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1899. circumstances to create an equity, the only question is 
Tam* whether the legal demaml has been birred or not" See also 

hvmi'hrevs. Struthere v. Glennie (1).
Barker, 3, The plaintiff's right therefore is a purely legal one, 

anil bised upon the fact that he is a creditor of a debt not 
birred by the Statute of Limitations before the commence
ment of the suit, for a debt so 1 tarred cannot lie proved or 
allowed before the Master if objected to : Alston v. Trollo/je 
(2); Herrington v. Evans (3).

It was contended by the Attorney-General that s. 21 
of c. 84, C. S. N. 13., relating to limitations as to real actions 
applied to this case. I do not agree in this view. This is in 
no sense an action in which the plaintiff claims the land. 
He simply seeks a declaration that as to him and his co- 
creditors the conveyances in question are void ; the effect 
of which is simply to put the title to the land conveyed by 
them in Humphreys, the debtor, as though the deeds had 
never been made, so that they can be made available for 
the payment of the debts. The section in question only 
applies to cases where an e " " title to the land is set 
up, which if it had been a legal title, would have been 
within the statute. See Fault! s v. Uar/ier (4). The bill 
here alleges that the conveyances in questions were purely 
voluntary, and that Humphreys remained in possession up 
to the time of his death. A different state of facts may be 
set up by the answer, hut there is nothing alleged in the 
bill which in my opinion creates any equity in these 
defendants to which the doctrine of laches or acquiescence, 
as applied in this Court, can have any reference. Even 
if it were so, the authorities seem to determine that it is 
a question rather of fact to be determined on the hearing, 
than one of law to lie raised on demurrer. In Daniel!, Ch. 
Pr. (5), it is thus laid down : “ Where there is no positive
limitation of time, the question whether the Court will 
interfere or not, de|iends upon whether, from the facts of 
the case, the Court will infer acquiescence or confirmation

(1) It O. K. 72ft. (3) 1 Y&C. (Ex.)43f.
(2) !.. H. 2 Kq. 206. (4) 11 Can. 8. C. R. 83U. 880.

(5) 4th Am. isl. 800.

4136
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or a release. Such inference is an inference of fact, and not 
an inference of law, and cannot be raised on demurrer."

It was admitted on the argument that if it clearly 
appeared by the bill that the plaintiff's debt was liarred 
by the Statute of Limitations the defence could be raised 
by demurrer, and the weight of authority seems in favor 
of that view, though a distinction has been drawn between 
cases where the limitation had reference to the title to 
lands, and where it referred simply to the recovery of per
sonal debts: Dawkins v. Lord Penrhyn (1). It there
fore follows that as this plaintiff can only succeed on the 
ground that he is a creditor for a debt not barred by the 
statute, that fact must appear with certainty in the bill; 
otherwise it is open to demurrer. So tar as the allegations 
in section 13 of the bill are intelligible (and that is the 
only section liearing on this point of the case), it appears 
that on the original debt of 1878 there was due on the 19th 
March, 1885, the sum of 8899.77, for which two notes were 
then given, one for $300, dated on or about March 19th, 
1885, parable in 3 months ; and the other for $599.77, 
dated April 1st, 1885, payable in twelve months with 
interest. And it is alleged in the same section that there 
is stiH due on the said notes the sum of $1,700, including 
interest. It is obvious that these notes were liarred by 
the statute many years before this suit was commenced, 
and many years liefore Humphrey’s death, unless the 
remedy has, by payment or otherwise, been kept alive. 
In Noyes v. Craivley (2) it appeared that on the termi
nation in 1801 of a partnership between the plaintiff and 
defendant, there was an admitted balance of £787 due to 
the plaintiff from the defendant, for which he had at that 
time a complete remedy at law. In 1878 the plaintiff com
menced proceedings for an account of the partnership 
transactions, and in his bill he alleged the above facts ; ami 
also that nothing had been paid on account of this ascer
tained balance. The bill was demurred to on the ground 
that the remedy was liarred by the Statute of Limitations. 
Malins, V.-C., says : “ Now, the £787 being due in 1801, in 

(1) 4 App. Cas. 51. (2) 10 Ch. D. 31.
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1899. order to take the case out of the Statute of Limitations, the 
Tkitkh plaintiff is bound to allege and would have ken bound to 

Hi mi'hkkvs. prove at the hearing of the cause, if it had gone to a liear- 
Barkvr. J. ing, either a subsequent promise to pay, and in writing, or 

part payment or something to take it out of the Statute 
of Limitations. There is no allegation of that.” See also 
Prance v. Sympson (1).

Tho only allegation in the bill relied on as showing 
that the debt was not barred, is that these notes, that is 
the two notes given in 1885, “were renewed and carried 
along, from time to time, by new or renewal or other notes, 
made by Alfred Humphreys in favor of Humphreys & 
Trites, up to about the time of Alfred Humphrey’s death." 
And section 14 of the bill alleges that “ Hiram Humphreys 
died in Octolier, 189(1, leaving the plaintiff sole surviving 
partner of the firm of Humphreys & Trites, and the holder 
of said promissory notes so made by said Alfred Humphreys 
as aforesaid." Of what notes is the plaintiff the holder ? 
If the notes made ir. 1885 are referred to, then it would 
seem that they must be within the limitation fixed by the 
statute, but if other notes given in renewal of those, and 
therefore in substitution of them, what are the particulars 
of them ! It is contended that the allegations in section 13 
are altogether too vague, uncertain and general, and in this 
view I concur. It is a well-settled rule of pleading that 
the plaintiff must allege positively, and with precision, 
whatever is essential to his rights and is within his 
knowledge : Milford on Pleading (2) ; Daniell Ch. Pr. 
(3); Townsend v. Westacott (4) ; Gregson v. Hindley (5).

The particulars of the plaintiff"s claim are entirely 
within his knowledge. What is to be understood by the 
allegation that these notes were " carried on " ? An ex
pression so vague and uncertain can scarcely be an appro
priate one for a Bill in Equity. If the notes, upon which 
the plaintiff bases his claim, are the original notes, given 
in 1885, it should be so stated ; and if these notes have

(3) 4th Am. ed. 300.
(4) 2 Beuv. 340.

(1) Kay, 078.
(2) P.130.

(5) 10 Jur. 383.
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been renewed, and the renewals arc the notes claimed upon 18119.
then it is clearly incumbent upon the plaintiff to state, Thitk*
with precision and certainty, the particulars ot the notes. Humiuhkvh. 
The allegation in the hill as to the plaintiffs claim, is, in Bnrki r. J. 
my opinion, altogether too loose, vague and uncertain, and 
not at all up to the rule by which a substantial allegation 
like this is governed — a rule which certainly ought not 
to be relaxed where the claim is made after the lapse of so 
many years, and after the death of the debtor. In Munday 
v. Knight (1) the Vice-Chancellor says: “Where there is 
a charge of fraud, and the defendant demurs, he admits the 
charge to be true, and the demurrer must be overruled : 
but, if the allegation is so vague that it is impossible to 
make out what the pleader means to represent, the Court 
must treat such general charge as too indefinite and un
certain to be regarded.” If the notes upon which the 
plaintiff claims are those made in 1885, then the Statute of 
Limitations is a bar, as there is no allegation of payment 
on account, or written acknowledgment to preserve the 
remedy. If, on the other hand, his claim is based on other 
notes, as from the language seems to be the case, then the 
allegation in reference to them is too vague, uncertain and 
not sufficiently definite to require the defendants to answer 
it. In either case the bill is demurrable. In this con
nection it may be pointed out that while in an adminis
tration suit after decree the statute may be used at the 
instance of any one interested to defeat the claim of any 
creditor, the rule does not apply to the plaintiffs own claim 
as in reference to it the statute must be set up as a defence 
in the suit itself : Ex parte üewdney (2) ; Briggs v.
Wilson (3) ; Fuller v. Redman (4).

There remains but one question mentioned in the 7th 
ground of demurrer, that is that no judgment has been 
obtained by the plaintiff, nor is there any allegation that he 
is in course of obtaining one: Reese River Silver Mining Co. 
v. AtweU, (5). This, however, is not necessary in an admini
stration suit. In Hunt on Fraudulent Conveyances (6)

(1) 3 Hare, 487.
(2) 15 Ves. 478, 488.
(3) 5 Deti., M. & G. 12.

(4) 28 Beav. 614.
(6) !.. H. 7 Eq. HO, 
(ill 1*. 231.



NEW BRUNSWICK EQUITY REPORTS. [VOL26

1899. it is said : “ After the deatli of the debtor there would seem 
T kit km to be no necessity for the creditor to prove that he has

Hvmithikys. established his claim in some action, as the Court of 
Barkor. J. Chancer}’ has full power of administering the deceased’s 

estate, and ordering payment of the debt.”
The fifth ground of demurrer is that it does not apjiear 

by the bill in whom is vested the legal estate in the lands 
mentioned, or that these defendants have or claim any 
interest in the subject matter of this suit. I do not think 
there is anything in this objection. The bill alleges that 
Alfred Humphreys originally owned these lands — that he 
made a voluntary conveyance of them, with the fraudulent 
intention of defeating and delaying hi creditors, to his 
wife — that these defendants are the children of Alfred 
Humphreys and his wife Abigail, and that they both died 
intestate, the husband continuing in possession up to the 
time of his death. This, I think, shews a sufficient interest 
in these defendants to entitle them to be made defendants. 
Neither do I think there is anything in the sixth ground 
of demurrer — that the bill does not shew that the defend
ants have been guilty of fraud, or that the plaintiff or any 
creditor of Alfred Humphreys has been delayed or defraud
ed by the conveyances. I think the allegations are suffi
cient. The bill alleges the indebtedness to the plaintiff 
and others at the time the conveyances were made, and 
that the property which Humphreys had after parting with 
the land in question, was insufficient to pay his debts — in 
other words by conveying away this property he made him
self insolvent. It also alleges that the conveyances were 
made voluntarily without consideration, and with the 
fraudulent intent mentioned in the Statute 13 Eliz. The 
demurrer admits all this to be true. The legal effect of 
that is that as against the creditors the conveyances are 
void. In Scarf v. Soulby (1) the Vice-Chancellor says: 
" It appears from what Lord Hardwicke says in Lord 
Townsliend v. Windham that it is quite enough to 
prove that he was indebted at the time. Lord Hardwicke 

(1) 16 Sim. 344.
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says: ‘ I know no case on the 13th Eliz., where a man in- 1890. 
debted at the time, makes a mere voluntary conveyance to Tritkh 

a child without consideration and dies indebted, but that Hcmi-mriiyr. 
it shall be considered as part of his estate for the benefit of Barker, J. 
his creditors.”’ See also Shears v. Rogers (1); Richardson 
v. Smallwood (2).

I do not consider it necessary to discuss the objections 
made to the conveyances in question — as to their form, 
or the sufficiency of their acknowledgments and registry.
If the suit had for its sole, or even its principal,object, the 
mere setting aside of these conveyances, it might be said 
possibly that as the alleged defects appear on the face of 
the instruments themselves, no suit is necessary to have 
them declared void, because they convey no interest. This 
part of the relief in this case is merely an incident to the 
principal object of the bill — that is the administration of 
Alfred Humphrey’s estate, of which it is claimed these lands 
form a part, for the payment of debts. As this involves 
a sale of these lands as belonging to Alfred Humphreys 
at the time of his death, it is desirable, for the benefit of 
all parties, that the sale should be freed from any question 
or clog as to the title.

The result is that I must allow the demurrer on the 
ground I have stated, but the plaintiff must have leave to 
amend his bill as to the statement of his claim on or before 
the 1st November next. As to adding parties he must do 
as he is advised, as I can make no order as to that at 
present. As some of the grounds of demurrer have been 
sustained, and some not, there will be no costs of demurrer 
to either side, and I so order. See Benson v. Hadjield (3).

If, however, the plaintiff does not amend his bill, 
pursuant to leave, the demurrer will be allov ,-d with costs.

(1) 3 B. & Ad. 302. (2) Jae. 352. (3) 5 Beav. 54(1.
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1809.
October 17.

ATTORNEY-GENERAL v. MILLER.

Pilotage Commission — Appointment of pilots — Avoiding 
office — Remedy — Injunction — Quo Warranto.

The pilots for the district of Mimmichi having resigned, the 
defendants were appointed pilots for the district by the 
Pilotage Commissioners. An Injunction was sought to l i 
st rain the defendants from acting as pilots under licenses 
granted to them by the Commissioners, on the grounds (1) 
that their appointments were not made by bye-law confirmed 
by the Governor-General in Council, and published in the 
Gazette as required by “The Pilotage Act,” c. 80, s. 15 (d), K. 
S. C. ; (2) that under that Act the Commissioners fixed by 
regulation a standard of qualification for a pilot, and that the 
defendants were not examined as to their competency ; (3) 
that the defendants were not appointed at a regularly railed 
meeting of the Commissioners, or by the Commissioners act
ing together as a ImhIv. A pilot appointed under the Act is 
appointed during good behaviour for a term not less than 
two years.

Held, that the office of pilot being a public and substantive inde
pendent office, eand its source l>eing immediately, if not 
mediately, from* the Crown, and as the objections related to 
the validity of the defendants’ appointments, and as there 
was no pretence that the appointments were made colorably 
and not in good faith, the remedy, if any, was not by 
injunction, but by information in the nature of a quo 
uarmnto.

The facts fully appear in the judgment of the Court.

Argument was heard September 15, 1899.

It'. Cugitley, Q.C., and L. J. Tweeilie, Q.C., for the 
plaintiffs :—

The authority of the Pilotage Commissioners to license 
pilots is derived from “ The Pilotage Act,” c. 80, R. S. C., 
and must be strictly pursued. Before a pilot can be 
licensed the Commissioners are required to pass a bye-law 
for the purpose, and obtain its confirmation by the 
Governor in Council : s. 15 (d). It.a pilot can be licensed 
without a bye-law he must pass an examination in accord
ance with regulations made by the Commissioners, under 
s. 15, (a) and (b>. The form of license provided in the Act 
shews that an examination should be held. A standard of
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Qualification was fixed by the regulations of 1894. These 1899. 
are not superseded by the regulations of 1899, if the latter attoksk»

* ** ™ GKNKKAb
do not provide a standard of qualification as required by iln'';KK 
the Act. As the licenses complained of were granted out 
of hand by the commissioners, they are illegal. No exami
nation was held to determine the fitness and competency 
of the pilots, ami they were not appointed at a regularly 
called meeting of the Commissioners, or by the Com
missioners when acting together as a body. A public body 
can only exercise its powers at formally convened meetings:
Brice on Ultra Tires (1).

L. A. Carrey, Q.C., and R. A. Ltiwlor, Q.C., for the 
defendants :—

Section 15 of “The Pilotage Act” cannot mean that a 
pilot cannot be licensed except by bye-law confirmed by 
the Governor in Council. The section enables the Com
missioners to pass bye-laws, inter alia, to license pilots.
When this is done, and confirmation by the Governor in 
Council is obtained, they are clothed with authority to 
grant licenses The Commissioners could act without 
notice of meeting to each of them if they were substan
tially in daily intercourse upon their duties, and each was 
aware of what was being done so that an act could properly 
lie said to be the act of all, or a majority. By s. 7, ss. 42, 
of c. 1, R. S. C., when any act or thing is required to be 
done by more than two persons, a majority of them may 
do it

The suit should be by information by the Attorney- 
General, as the interests alleged to be injuriously affected 
ljclong to the general public: Merritt v. Cliesley (2); Royers 
v. Trustees o f School District Ko. 2 of Bathurst (3).

The plaintiffs have misconceived their remedy, if any.
The Court of Equity has no jurisdiction to restrain the 
appointment of a public officer, or to determine the title to 
a public office: Attorney-General v. Clarendon (4): Beach

(1) 2nd ed. 38, 233.
(2) N. B. Eq. Cas. 331.

(3) 1 N. B. Eq. 200.
(4) 17 Ves. 401.
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on Injunctions (1); Mechem on Public Officers (2). Nor 
will an injunction lie to prevent a public officer from 
acting : Mechem on Public Officers (3). The proper remedy 
is by information in the nature of a quo warranto.

Puguley, Q.C., in reply :—

Public officers will be restrained from acting where 
they are not lawfully appointed : Beach on Injunctions (4); 
Mechem on Public Officers (5): Board of Liquidation v. 
McComb (6).

1899. October 17. Barker, J. :—

This is a bill and information filed by the Attorney- 
General of the Province ex relatione Robert J. Walls, and 
Rolx'rt J. Walls against John C. Miller, Allan Ritchie, Ernest 
Hutchinson, William B. Snowball and Edward Sinclair, 
Pilotage Commissioners for the District of Mirnmichi, and 
Christopher McLean, George Nowlan, Hugh McLean and 
Michael J. Jimmo. The prayer of the bill is that an 
injunction be granted restraining the Pilotage Commis
sioners from appointing and licensing as pilots, persons not 
shown to be duly qualified and competent to perform the 
duties of pilots in the district, under the provisions of the 
second regulation, passed May 11, 1894, or until other 
regulations, prescribing the necessary examination and 
conditions for the licensing of pilots, should lie passed : and 
that the defendants Nowlan, Jimmo and the two McLeans 
be restrained by injunction from acting as licensed pilots, 
under the licenses granted to them by the Commissioners ; 
and that a decree lie made declaring that a regulation 
approved of by the Governor-General in Council on May 
20, 1899, is void and of no effect, ns beyond the powers of 
the Pilotage Commissioners.

It is very much to be regretted that the negotiations 
which seem to have been going on for some time for a 
settlement of the matters in dispute lx-tween these parties, 

(1) S. 55. (8) S. 315. (6) S. »B0.
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and which have been made a ground for this litigation, 1890.
should not have resulted in some satisfactory arrangement! atthunkv

► ~ Gknkkai.
for there is nothing to suggest — in fact, the character and Mll'int
position of both Commissioners and pilots preclude any - 
such idea — that any of the parties has been influenced in 
any wTay by improper motives, or had in view any action 
which was likely prejudicially to affect any public interest.
I also regret that the judgment I am about to deliver will 
leave the substantial matters in dispute still undecided, 
hut that is a result which, if my view is correct, I am 
unable to avoid.

There is in reality little or no difference between the 
parties as to the main facts of the case as they are in proof 
before me. In 1882 certain rules and regulations were 
made, under “ The Pilotage Act ” of Canada, by the then 
Pilotage authority, for the District of Miramichi, for the 
government of pilots. All previous rules and regulations 
were thereby repealed, and the new ones were substituted 
in their place. These continued in force until May, 1894, 
after the present Commissioners had been appointed, when 
a new set of regulations was made in lieu of the old ones.
These were confirmed by the Governor-General in Council, 
ns recpiired by the Act, ami remained unaltered until April 
last. On the 7th of that month the Commissioners passed 
certain regulations, the general effect of which was to 
reduce the pilotage dues of the port By the regulations 
of 1882 it was provided that after the apprentices inden
tured previous to the 1st of February of that year, had 
received their licenses, no more apprentices should be 
licensed as pilots until the number of pilots had been 
reduced to thirty. Though there is no similar clause in 
the regulations of 1894, the evidence shows that there was 
an understanding between the Commissioners and the 
pilots that no new appointments should be made until the 
number was reduced to 20 ; and in fact until these four 
defendants were appointed no appointments had been made 
since 1882. The general substitution of steamships for 
sailing vessels and other well-known causes had rendered 
a large number of pilots altogether unnecessary for the
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business of the port, and of course the smaller the number 
the larger would be the sum each pilot would annually 
receive as his share of the earnings. The evidence shows 
that 20 pilots who held license in April last, or perhaps 
even a less number, were quite able to do all the busi
ness of the district. The regulations which were made in 
May last, and which have given rise to all this trouble, 
were made without any consultation with the pilots or any 
reference to them in any way. They’ seem to have been 
altogether unsatisfactory to the pilots, or at all events to 
the most of them — so much so that after some negotiations 
which had gone on with a view to some arrangement had 
failed, they determined to resign unless the regulations in 
question were either repealed or modified to suit their 
views, and so notified the Commissioners. No arrangement 
was reached, and accordingly a few days later — that is on 
the 23rd of May last — the 20 pilots resigned in a body, 
leaving the whole district without a licensed pilot. At this 
time three or four large steamers and two vessels were load
ed and ready for sea, and their draught of water was such 
that unless they went out on the tides as they then were, 
they could not go out until the next high tides, ten or 
twelve days later. Anticipating this action of the pilots, 
the Commissioners, on the 19th of May, passed the following 
regulation : “ That notwithstanding any of the existing 
provisions in the rules and regulations for the pilotage 
district of Miramichi, the pilotage authority of said district 
may, in their discretion, grant to such person or persons as 
they may find competent, a license o.- licenses as pilots for 
the said district." This regulation was approved by the 
Governor-General in Council on the 20th of May last, and 
published in the Gazette of the 27th; and under it the 
four defendants, Nowlan, Jimmo and the two McLeans 
were appointed pilots and given licenses. They immediate
ly commenced to act — they took the steamers and vessels 
then in port to sea, and have since that time been dis
charging the duties, and doing the work of licensed pilots 
of the district under their appointment by the Com
missioners, except for the short period during which they
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were restrained by the interim injunction granted on the 
Pth June last.

The grounds relied on by the Attorney-General for 
sustaining the bill are as follows: (1). That the only 
authority the Commissioners have to appoint or license a 
pilot is derived from “The Pilotage Act,” c. 80, s. 15, 
R. S. C., and that the effect of sub-section (d) of that 
section is to require all apjiointments to be made by a bye
law confirmed by the Governor-General in Council, and 
published in the Gazette, which admittedly was not done 
in this case. (2). That if the appointment can be made 
otherwise than by bye-law, then “ The Pilotage Act ” 
requires that there shall be a standard of qualification 
fixed so that any person coming up to that standard shall 
be entitled to license, and that the regulations of 1894 
fixed the standard. That if the effect of the regulations 
of May, 1899, was to do away with that standard, it was 
ultra vires as lieing in violation of the statute ; and if that 
was not its effect, then the examinations and other qualifi
cations, required by the 1894 regulations, were entirely 
ignored in the appointment of these defendants. (3). That 
there was no examination of these pilots, or any other 
means used to ascertain their conq>eteney ; that they were 
not appointed at any regularly called meeting of the Com
missioners, or by the Commissioners when acting together 
as a body. (4). That Sinclair, one of the Commissioners, 
was not notified of these meetings, and there was no 
evidence of his resignation.

The objections relate solely to the personal status 
of these four pilots. The point is not that they are doing 
something which the nature of their office does not enable 
them to do : but their right to discharge the duties of the 
office to which they have been appointed, and of which 
they are now in possession, is challenged on the ground 
that they are not rightly in office, by reason of their 
appointment having been made in an irregular or illegal 
manner.

It ia not necessary, in the view I take of this case, to 
discuss the evidence bearing upon the points raised on

VOL 11. N. B. B. H.-3

1899.
A I'TORNKY- 

(•KXKRAI.

Barker, J.
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liehalf of the Attorney-General, further tlmn to say that 
there is nothing in it to suggest, neither did Counsel 
suggest, that in making the appointments in question the 
Commissioners were acting colorably in any way or other
wise than in the bond Jule belief that they were legiti
mately exercising a power conferred upon them by “ The 
Pilotage Act,” ami the regulations made under it. As I 
think the remedy, if any, is not by injunction, but by an 
application for an information in the nature of a quo 
warranto, it is unnecessary for me to discuss the points 
raised by Mr. Pugsley on behalf of the Attorney-General.

It was determined by the House of Lords in Darley 
v. The Queen (1), that an information in the nature of a 
quo warranto was the proper remedy for the usurpation of 
an office, whether created by charter of the Crown alone, 
or by the Crown with the consent of Parliament, provided 
the office be of a public nature and a sulmtantivc office, and 
not merely the function or employment of a deputy or 
servant held at the will and pleasure of others. The scope 
of this remedy seems by that case to have been somewhat 
enlarged, and since the law has been'thus settled it has 
been acted upon in the greatest variety of cases, in many 
of which the office, though of a public nature, was of a 
very subordinate character. In The Queen v. Guardian* 
of'St. Martin* (2), the office of clerk to the guardians had 
lieen created by certain commissioners under the authority 
of an Act of Parliament, ami his duties defined. The clerk 
having resigned, a meeting of guardians was held, ami one 
Griffiths was elected in his place, ami his election was 
approved by the Poor Law Commissioners. Some of the 
guardians objected that a certain resolution under which 
the election was regulated hail been irregularly passed ; 
that Griffiths was not qualified for the office, and that the 
vote was not taken according to law; ami on these grounds 
the election was impeached and a mandamus was applied 
for to compel the guardians to proceed to a new election. 
It was held that as the office was full, mandamus would 
not lie, but that the proper course was by information in 

(I) 12 Cl. ft F. 52U. 1 (2) 17 Q. B. 1W.
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the nature of a quo warranto, end that the office was a I Ml. 
public one held under a statute. Lord Campbell said the Ammmir- 
tenure of the office was during good behaviour, and as to ''r!
its public nature he added : “ Whether the district for .. .— , 
...... • , , . Barker, J.winch it is exercised be a parish or a hundred or several

juirishes in a union, appears to me to form no ground of 
distinction, if it be an office in which the public have an 
interest.” Patteson, J., says : “ But the question here is 
not whether the body for which the officer acts is public; it 
is whether his duties arc of a public nature ; and, as the 
exercise of them materially affects a great laxly of persons,
I think they are so.” Erie, J., says : “ Three tests of the 
applicability of a quo wurranto are given in Darley v. The 
(Jueen—the source of the office, the tenure and the duties.”
In Reg. v. Mayor of Chester (1), the application was 
for a mandamus, but Lord Campbell held that as the office 
was full, the right to it must be tried by quo warranto : 
and Coleridge, J„ said : “ Wherever a person is bona fide 
elected by persons having a general authority, and they 
proceeded bond fide in a matter which admits of question, 
their election is not colorable, although there may be a 
mistake in the time or mode of their proceedings.” In 
Frost v. Mayor of Chester (2) Lord Campbell says:
“ When an election takes place upon the assumption of a 
construction of the Act which we may’ possibly not adopt, 
but which is arguable, that is a real election. This, there
fore, is not to be tried by mandamus, but by impeachment 
of the title on a quo ivarranto." Wightman, J., says: “For 
the present question, we may assume that the office is not 
full de jure, but only de facto ; and for the purpose of the 
present argument, we may assume that the election has 
I sen liolden in a way not warranted by law, and is there
fore lad, and such as could not be supported on quo 
warranto. But the office is not the less full de facto ; and 
the party elected has been admitted. I think, therefore, 
that a plenarty is shown which is decisive in favor of Mr.
Welsby’s clients, and that the question can be tried only 

(1) 2 Jut. N. 8. 114. (2) 5 K. k B. Ml.
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1899, liy quo warranto." Askew v. Manning (1), and Ex parte 
AiTnnxKv- Cameron (2) are authorities to the same effect.

Argument is scarcely necessary to show that the
, office of pilot comes within the class of offices referred to Barker, J. 1 ,

in the cases I have mentioned. 1 dots were formerly among
the public officers appointed by the Sessions. That the 
office is a public and independent substantive office seems 
fully recognized in Ex parte Lanyen (3), though in that 
case the application failed because, as then made in St. 
John, the ap|x>intment was during pleasure. The source 
of the office is clearly mediately or immediately from the 
Crown, its tenure is not during pleasure and its duties are 
certainly of a ”s and independent character. The 
licenses granted to these four pilots were not produced, 
hut the evidence shows that the order was to appoint them 
for the balance of the year. As I read “The Pilotage Act” 
the appointment is during good behaviour, with a power, 
under section 34, to appoint for a term not less than two 
years, subject to renewals for a similar term. The licenses 
are in all cases subject to cancellation for cause or on an age 
limit. See sections 30,32,73,74 and 75. If the appointment 
was only for a year, the same principle would apply so long 
as the officer could not lie removed during the year, except 
for cause: Hey. v. Hampton (4). I entertain no doubt what
ever that this office is one to which the principle laid down 
in the cases I have selected from numerous ones, which are 
reported, applies ; and the only other question is whether 
the appointment was made colorably. As I have already 
pointed out, no such question was suggested on the 
argument, nor is there any such allegation in the bill. 
Whatever may be said as to the construction of the Act as 
requiring all appointments to lie by bye-law, it cannot be 
said to be so entirely free from doubt as to make an appoint
ment not by bye-law colorable. The contention may 
eventually prove to be correct, but that point will come up 
in the quo warranto proceedings.

While the remedy of quo warranto exists is it the
(1) 88 U. C. Q. B. 346. (3) 8 All. 185.
(2) 1 Han. 3UU. (4) 6 B. & 8. 023.

3
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only remedy, and must it be resorted to to the exclusion 
of the equitable remedy of injunction ? I think so. I have 
not lieen able to find any case, decided before the Judicature 
Act was passed, where any such jurisdiction was exercised 
by this Court. In High on Injunctions, s. 1312, it is thus 
laid down: “No principle of the law of injunctions, and 
perhaps no doctrine of Equity jurisprudence, is more 
definitely fixed, or more clearly established, than that 
Courts of Equity will not interfere by injunction to deter
mine questions concerning the np|x>intment ol public 
officers, or their title to office, such questions being of a 
purely legal nature, and cognizable only by Courts of law. 
A Court of Equity will not permit itself to lie made the 
forum for determining disputed questions of title to public 
offices, or for the trial of contested elections; but will in 
all such cases leave the claimant of the office to pursue the 
statutory remedy, if there he such, or the common law 
remedy by proceedings in the nature of a qno warranto. 
Thus, Equity will not interfere by injunction to restrain 
persons from exercising the functions of public offices, on 
the ground of the illegality of the law under which their 
ap|x>intments were made, but will leave that question to 
lie determined by a legal forum.’’ The same author, in his 
work on extraordinary remedies, s. 619, says: "Where, 
however, the right to an office or franchise is the sole point 
in controversy, the specific legal remedy afforded by pro
ceedings in quo warranto is held to oust all equitable 
jurisdiction of the case. Thus, the legality of the election 
of trustees of an incorporated association, and their conse
quent right to exercise the functions pertaining to their 
office, and to conduct the affairs of the corporation, will 
not be determined by hill in chancery, such a case being 
regarded as appropriately falling within the jurisdiction of 
the common law courts by proceedings in quo warranto. 
And since this remedy is applicable the moment an office 
is usurped, an injunction will not lie to prevent the usur- 
pation, even though the resjiondent has not yet entered 
upon the office, or assumed to exercise its functions. In 
such a case the party aggrieved should wait until an actual

1899.
At FORMBY 
Gbxkhai.

Mii.i.kk.

Hitrkvv, J.
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usurpation has occurred, and then seek his remedy in quo 
warranto." In Short on Informations, 122, the principle 
is thus laid down : “ Wherever the office is full de facto 
the proper method of proceeding is by quo warranto to 
oust the occupant, if he is not in jKwsession de jure. 
And the office is full de facto, though the election to it 
was illegal, provided it was a real and not merely a 
colorable election. If, on the other hand, the election was 
merely colorable, so as to be no election at all, it does not 
confer even a de facto possession ; and the remedy of the 
jierson ousted by it is not quo warranto, but mandamus."

In People v. Draper (1) this principle is laid down ns 
that adopted by the United States Courts. The same 
practice prevails in Ontario, or at all events did before the 
Judicature Act was adopted there. In Chaplin v. 
Public School Board of Woodstock (2) it was alleged that 
three of the trustees hail vacated their seats, by having 
entered into certain prohibited contracts; and that not
withstanding this they continued to sit and vote, and had 
voted in favor of certain resolutions which were passed, 
whereby the principal of the school was dismissed, and the 
defendant O. appointed in his place ; and it was also 
alleged that but for the votes ot these three defendant 
trustees the result would have been different The plaintiff 
asked for much the same relief as the Attorney-General in 
this case. He prayed that the seats of the three trustees 
might be declared vacant, and that the votes given by them 
should be declared void, and the resolution which had been 
rejected should lie declared to have been carried ami bind
ing on the defendants ; and also that an injunction should 
issue restraining the defendant trustees from further acting 
as members of the lxiard. The case came up on demurrer, 
and so the truth of these allegations was admitted. Not
withstanding this, it was held that as the seats were full, 
the Court would not interfere by injunction to restrain the 
occupants from acting, and that the only remedy was to 
try the right in a quo warranto proceeding.

(1) it Baril, 205. Ci) 16 O. H. 728.
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In Adult v. Corporation of Southampton (1), the plain
tiff moved for an injunction to restrain the defendants 
from avoiding or declaring void the office of alderman of 
the borough of Southampton, then held by the plaintiff, 
or appointing or electing a successor to him as such alder
man, or taking any steps for that purpose, or in any way 
interfering with the plaintiff in the exercise of his rights 
and privileges as alderman. It was contended there that 
plaintiff had vacated his office by executing a creditors’ 
deed of composition, and acting ujxm that notion the 
defendants were proceeding to till the vacancy. It was 
argued, on the part of the defendants, that this Court 
never interfered by injunction where the cpiestion involved 
was merely one of personal status, and that the only remedy 
in such cases was by information in the nature of i/iio 
icarrunto. Lord Jessel, after deciding that the office had 
not been vacated, proceeds thus : “ That being so, a further 
Question is raised as to whether I ought to interfere by 
injunction. It is said, and I Iwlieve with perfect truth 
that no such injunction was ever heard ol formerly : and 
there was a very good reason for it, namely, that the Courts 
of Common Law, which exercised jurisdiction over cases 
of this kind had no power to grant an injunction, liecauae 
the Act enabling them to do so was not passed until a very 
recent date, and therefore you could not have an injunction 
so far as the Common Law was concerned ; nor was it the 
habit of the Court of Chancery to grant an injunction in 
aid of a legal right where the man was in possession of an 
office. The mere fact that some proceeding was being 
taken to test his right to continue in the office was never 
considered a ground for interfering by injunction. There 
was a reason for that. The old Court of Chancery did not 
interfere by injunction where there was a legal right in 
Question — but only a legal right — being tried or put in a 
course for trial ; and this led to a positive denial of justice.” 
Lord Jessel then goes on to show that by a section in the 
Judicature Act that procedure had been altered, and in that 
particular case he granted the injunction. His construction 

(1) KK'h. D. 143.
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1890. of that particular section was not concurred in by the 
atthknkv Court of Appeal in North London Railway Co. v. Great 

m"uYu Northern Railway Co. (1), though in that case it was not
, denied that before the Judicature Act was passed no 

injunction would have been granted. As we nave no such 
provision as that contained in the Judicature Act, under 
which the hove case was decided, it is an express authority 
for saying that no injunction will be granted in such a case.

It is not quite apparent what interest the plaintiff 
Walls has in this suit, which would entitle him to file a 
bill. He testifies that he is Harbor Master and Pilot 
Master. What the office of Pilot Master is, or what are 
the duties attached to it, I do not know. There is no such 
office mentioned either in the Act or regulations. By 
section 13 of the rules, passed in 1882, it was provided that 
the pilots should each year appoint one of their numlier 
whose duty it should be to arrange the turns in which the 
pilots should do duty, and to attend to some other minor 
matters, and that he should receive for his services a share 
of the net proceeds earned by the pilots, which by section 20 
were to be divided equally among the licensed pilots at the 
end of each year. I presume Walls is the man selected for 
this duty, ami as such, is called Pilot Master. He cannot 
lie a licensed pilot himself and Harbor Master also, for that 
is prohibited by section 43 of the Act. The regulations 
of 1894, however, repealed all the regulations of 1882, and 
in the latter rules there is nothing similar to rule 13 of the 
earlier ones. Section 10 seems to contemplate the appoint
ment of some person to determine the order in which the 
pilots shall act, but there is no provision authorizing the 
pilots to select him, as Walls says was done in his case in 
1894; nor is there any provision whatever made for his 
pay, as was made in the 1882 rules. So far as I can see, 
from the evidence, he is at most a mere servant of the 
Commissioners, with no more interest in the subject matter 
of this suit than any one of the general public. No right 
in property is in any way involved in this suit. The net 
earnings of the pilots are divided among them at t(#e end 

(1) 11 Q. B. D. 31).
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of each year. Though the Act provides for the establish
ment of a pilotage fund for the relief of superannuated or 
infirm licensed pilots and their families, and expressly 
authorizes the pilotage authority to make bye-laws for its 
maintenance, by assessments upon the pilots and otherwise, 
it does not apjn-ar that any such fund exists. There is no 
regulation in any way relating to such a fund, excepting 
section 17, which provides that all pecuniary penalties col
lected for breach of any bye-law shall form a fund to lie 
disposed of as the Governor in Council may direct. There 
is nothing in this bill, or in the evidence, lo suggest that 
in commencing this suit any other object was in view than 
a determination of the {>ersoiial status of these four pilots, 
and whether they could legally hold the offices to which 
they had been appointed, in which question was involved 
the right of the Commissioners to appoint. As that is the 
sole question involved, it cannot, in my opinion, be raised 
in this suit, but must be determined in the usual way, by 
an information in the nature of a quo imrranto.

The bill must be dismissed with costs, to be paid by 
the relator.

189!).

Attoknky-
Genkkai.
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1899. GORMAN v. URQUHART.

Fraudulent conveyance — Statute 13 KHz., c. 5.— Conveyance fov 
valuable consideration— Judgment eveititor — Action in tort 
—Cause of action arising subsequently to date of conveyance.

In lh$H tin* defendant and his son entered Into a narol agree
ment that the defendant should convey his farm to the 
son. and that the son should lalxir upon the farm and 
support his parents. The farm was not conveyed to the 
son until October 2, 1805. On September 24, and on Octolier 
10. 1HM5, the defendant spoke words alleged to Ik* defamatory 
of the plaintiff. Before the date of the conveyance the 
plaintiff warned the defendant of her intention to bring 
an action against him for slander. An action was brought 
for the words spoken on both occasions, and the plaintiff 
olitainial a verdict for $121, which on motion for new trial 
was reduced to being the amount of damages awarded 
by the verdict in i-cspcct to the defamatory words uttered 
oil October 10. At the date of the conveyance the defendant 
was not in debt. In a suit to set the conveyance aside as 
fraudulent and void against the plaintiff under the Statute 
IB Kliz., c. 5:

Held, that the conveyance was not within the Statute.

The facts are fully stated in the judgment of the Court.

Argument was heard April 25, 1899.

C. E. Duffy, for the plaintiffs.

0. F. Gregory, Q.C., for the defendants.

1899. June G. Barker, J.

The plaintiffs, Joseph H. Gorman and Letitia, his wife, 
file this bill against Charles Urquhsrt and Margaret, his 
wife, and their son William S. Unjuhart, to set aside a cer
tain conveyance dated and registered October 2nd, 1895, 
whereby for an expressed consideration of 8500 the 
defendant Charles Un|Uhart conveyed to their said son 
a farm in the County of York, with the stock and farming 
utensils then on it.. The plaintiffs are judgment creditors 
of the defendant Charles Urquhart, on a judgment signed 
on the 3rd June, 1898, for $258.60, of which $63 are for 
damages. This judgment was obtained in an action brought
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to recover (lainages for defamatory words alleged to have 
lieen uttered by the defendant Charles Urquhart about the 
female plaintiff. The action was commenced on November 
15th, 181)5. The declaration contained live counts, to 
which the defendant pleaded not guilty. At the trial the 
jury found the second, third and fifth issues in favor of 
the defendant, and the other two in favor of the plaintiffs, 
assessing the damages at SI 28. The words, in reference to 
which the plaintiffs recovered, were uttered on two separate 
occasions — one was on the 24th September, 181)5, and the 
other at a school meeting held on the 10th of October fol
lowing. A new trial was moved for, and the Court being 
of the opinion that the plaintiffs could not recover in refer
ence to what took place on the 24th September, ordered a 
new trial, unless the plaintiffs consented to reduce the ver
dict to 868, as the damages recoverable in reference to what 
took place at the school meeting on the 10th October. To 
this the plaintiff's assented, and entered their judgment 
accordingly. It also appeared by the evidence that the 
verdict for the plaintiffs in reference to the words spoken 
at the school meeting was given by only five jurors. 
It will be seen, therefore, that the plaintiffs’ judgment is 
liased solely on a claim for damages which arose after the 
deed in question had been made and registered, and which 
could not have Iwen in the anticipation of anyone at that 
time. There is no pretence for saying that Urquhart, at the 
time he made this deed, was indebted in any way. There is 
no such allegation in the bill, and the evidence is clear and 
uncontradicted that at that time he owned the farm and 
stock,worth from 81,000 to 81,200, free of any encumbrance: 
that he did not owe anyone, and that he had 8100 in cash 
on hand. Urquhart was not engaged in any trading busi
ness of any kind outside of that incident to his farming 
operations. When he made the conveyance in question, 
therefore, he had no creditor to defraud or defeat, and, 
with the exception of the plaintiffs’ claim for damages 
— to which I shall refer later on — he had no expectation 
of becoming indebted to anyone, and he was not engaged 
in any business which would, in its ordinary course, involve
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1899. him in debt. Under these circumstances it is important to 
(Iiikm as see precisely the grounds for relief upon which the plaintiffs 

Vue chart, rely. In their bill, after setting out the recovery of their 
Ranker. J. judgment in an action for defamation of character, they, in 

the 11th section, allege that the defamatory words were 
spoken in the months of September and October, 1895, and, 
that the female plaintiff", about whom the words were 
uttered, had threatened to bring an action against Urquhart 
for the said words, which threat had been communicated 
and made known to him before October 2nd, 1895, 
when the deed in question was given. So far as this 
allegation has relerence to words uttered in September, 
upon which the plaintiff's failed in their action, the evidence 
is by no means clear: anil so far as the other libel of 
October 10th is concerned, it can have no possible reference 
to it ; and as I have already pointed out, it is upon that 
cause of action alone that the judgment was recovered. 
In the 18th section of the bill the plaintiffs allege that on 
October 2nd, 1895, and after Urquhart had spoken the 
defamatory words sued for in the action at law, and 
after he had become aware that the plaintiffs intended to 
proceed, and in anticipation of that action he made this 
conveyance. The bill also contains a general allegation 
that the deed was made without consideration ; that on its 
execution there was no change of pome—ion or management 
of the farm, and that the consideration mentioned in the 
deed was far below the value of the property. And in the 
Kith section the bill alleges as follows: “And the plaintiffs 
allege and charge that there was no consideration for 
the said conveyance, and that the same was made in 
anticipation of the said action with a view of protecting 
the said real estate and personal property mentioned 
in the said conveyance, from seizure, at the suit of the 
plaintiffs, under the execution obtained by them in the said 
action at law, and the same is void in Equity, and should 
lie declared void in law by reason of same having been 
given without consideration, and with the fraudulent intent 
of defrauding the plaintiffs of the said judgment and
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execution, and with a view of escaping the pecuniary con
sequences of the said suit at that time contemplated and 
known to the said Charles Urquhart."

The prayer of the bill is that the conveyance be set 
aside and declared void, and that the property be declared 
to be the property of Charles Urquhart. As a matter of 
pleading it is by no means clear to me what the grounds 
are upon which the plaintiffs rely. They do not allege any 
fraud or fraudulent intent in William S. Urquhart, or that 
the conveyance was made with intent to defraud, defeat 
or delay creditors, and therefore void under the Statute of 
Elizabeth ; neither are there facts alleged amounting to 
fraud in fact. The case, however, was argued as though it 
were governed by the Statute of 13 Elizabeth, and as such 
I shall treat it The defendants set up in their answer, 
and have established by evidence which is practically not 
contradicted, the following facts, in order to shew the bona 

f fides of the transaction. Charles Urquhart has a family 
of eleven children, of whom the defendant William S.—or 
Sylvester, as he is called — is, I think, the fifth. The 
children, as they arrived at an age sufficient for the pur
pose, seem to have worked as best they could for their sup
port— the sons working in the woods in the winter time, 
stream driving in the spring, and assisting on the farm in 
the summer. In the fall of 1892 Sylvester went to 
Aroostook where he got employment at digging potatoes 
for a time. He afterwards went into the woods where he 
was working all winter, and in the spring of 1893 he 
returned home under the following circumstances. At 
that time he was just of age, having reached his twenty- 
first birthday on the previous Christmas. His father at 
the time was troubled with rheumatism and other ailments, 
which unfitted him for the heavier description of farm 
work, and under these circumstances he and his wife were 
desirous that Sylvester should remain at home and take 
charge of the farm. Accordingly Mrs. Urquhart, by her 
husband’s directions, wrote two letters to Sylvester while 
he was at Aroostook — to only one of which he replied. 
These letters were not produced, as they had been lost or

1899.
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1899 mislaid, but it appears that they contained proposals to him 
unions to return home, and an intimation that it he would do so, 

I'nut iiAKT. and remain home and work the farm and give his parents 
Barker. J. support, they would give him the farm. Sylvester says — 

and there is nothing to discredit his testimony — that 
before coming home, in the spring of 1893, he had an offer 
of remunerative employment on a farm in Maine, which 
remained open to him until he should go home in accord
ance with his father’s wish and see if any arrangement 
should be made for his remaining. He accordingly went 
home, and it was there verbally agreed between him and 
his father that if he would remain at home and take the 
brunt of the work off of him, and support him and the 
mother during their lives on the farm, and take care of and 
educate three younger children then at home, the father 
and mother would give him a deed of the place and what 
was on it. It was also understood as a part of the arrange
ment that the father and mother were to assist at the work 
as they could and felt able ; and that if the father later 
on wished to get a house for himself at Gibson or some 
place near Fredericton where he could live, Sylvester would 
help him ti) the extent of #400 or 8500. Sylvester agreed 
to these terms ; he alwndoned his chance of employment in 
Maine, remained at home, went to work and has remained 
there at work ever since, working it is true sometimes in 
the woods in the winter time, when farm work is light, 
and returning to the farm work in the spring. He is not 
married, and he, together with his father and mother and 
three others of the family, has lived on the premises ever 
since. It is true that no conveyance was made until 
October, 1895, some two and a half years afterwards, but 
the arrangement that Sylvester was to get one was not kept 
secret. The family knew of it — Charles Urquhart told 
it to Mrs. McLean in 1894, and Melvin Urquhart, an elder 
brother living in Lewiston, knew of it in 1894, and at 
Sylvester’s request spoke to his mother in July, 1895 about 
the delay in executing the deed and giving it to Sylvester 
as had been agreed upon. Sylvester had himself on one or 
two occasions during the period spoken to his mother about
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the deed. It is also true that there was no apparent 
change in the possession of the premises, and that the 
management of the farm went on much the same after 
the agreement and after the deed was given as before. 
This is, however, quite consistent with the arrangement 
which was made. I am asked to reject all this evidence as 
a mere fraudulent concoction made up to support this con
veyance, but before I can conclude that all these witnesses 
have deliberately perjured themselves — for that is what 
it means — I should require much more than the few com
paratively unimportant circumstances which have been 
suggested as suspicious The arrangement itself is by no 
means an unusual one with persona in the position and cir
cumstances of these defendants ; and it would be rather an 
unlikely thing that Sylvester at his age, with the chance 
of good employment in Maine, should return home ami 
remain as he did without some agreement of a substantial 
character, such as is said to have been in fact made. In 
addition to this the evidence is practically uncontradicted, 
ami it seems to me altogether improbable that when this 
suit could have been avoided by the payment of this 82.)!) 
due the plaintiffs, all these parties should have conspired 
together to concoct this defence and then swear to it. simply 
to escape payment of the difference between the amount of 
this judgment and the costs, which under most favorable 
circumstances these defendants will lie out of pocket as a 
result of this litigation. It is a question of fact to Ire 
determined in every particular case whether the conveyance 
in question was made with the fraudulent intention men
tioned in the Act. In Thompson v. Webster (1), the Lon I 
Chancellor, in laying down a rule in such cases, says: “The 
Court has to decide in each particular case, whether, under 
all the circumstances, we can come to the conclusion that 
the intention of the settlor in making the settlement was 
to delay, hinder, or defraud his creditors.” And in the same 
case, when before Kindersley.V. C., as reported in 5 Jur. N. 
S. 698, that learned Judge says: “Some of the judges had 

(1) 7 Jur. N. 8. 531.
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18!>9. held that to bring the ease within the statute it was sufli- 
uokman cient that the deed was made without adequate consider- 

Vkuvhaht. ation ; others that the party making it must be indebted 
Barker. J. to tlie extent of insolvency : but it was clear that the mere 

fact of a settlement being voluntary or without valuable 
consideration was not sufficient ground per se. If two men, 
one worth £500, the other £100.000, made a voluntary 
settlement, a different rule would be applicable in the 
different cases : nor could it lie necessary for the purpose 
of bringing the case within the Act, that the settlor should 
be insolvent, for he might hinder or delà)1 his creditors, 
although there was just enough to pay his debts ; and the 
Court or the jury has to decide in each particular ease by 
its circumstances, but not being able to fathom a person's 
mind we must judge by his acts connected with the sur
rounding circumstances."

It is obvious that in determining this question of fact 
very different considerations must prevail in a case like the 
present from those which govern in that class of cases of 
which the plaintiffs’ counsel cited several at the hearing, 
where traders or others in emlsirrassed circumstances, 
or in a state of insolvency, make conveyances of their 
property under circumstances which lead to the con
clusion that they were in fact made with the fraudulent 
intention mentioned in the statute. In Holmes v. Penney 
(1),Wood, V. C., says: “With respect to voluntary settle
ments the result of the authorities is, that the mere fact of 
a settlement living voluntary is not enough to render it 
void against creditors; but there must be unpaid debts, 
which were existing at the time of making the settlement, 
ami the settlor must have been at the time not necessarily 
insolvent, but so largely indebted as to induce the Court 
to believe that the intention of the settlement, taking the 
whole transaction together, was to defraud the persons who 
at the time of making the settlement, were creditors of the 
settlor. The mere fact of a man’s making a voluntary 
settlement and thereby parting with a large portion of his 
property has never been held to make such a settlement 

(1) 8 K. A J. no.
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fraudulent as against subsequent creditors." In the present 
<**c the |iurty chargeil with the fraudulent intent hail no 
creditors when he made the conveyance; he owed nothing, 
and the only claim which these plaintiffs then hail, as it 
eventually turned out, amounted to nothing, and they 
altogether failed in sustaining it. The plaintiffs are there
fore in the position of sulisequent creditors, and are driven 
to what seems to me the altogether untenable position that 
as such they can sustain this bill. Ex /Hirle Mercer ( I ), cited 
by Mr. Gregory, is in its important features so similar to 
this present case that it might almost be considered as 
decisive of it That was a case of a voluntary settlement 
while this is not, and in that case the settlement was made 
after the action had txam commenced, while this one was 
made Iwfore the cause of action n■covered on existed at all. 
The present case is therefore weaker than that, and in that 
rase the Courts More which it came were all unanimous 
in upholding the settlement If the conveyance by 
Urquhart had been a purely voluntary gift I should have 
thought it perfectly good under the circumstances in 
evidence. It was, however, made for a valuable consider
ation, and under circumstances showing its entire bona 
fide*, and in my opinion the plaintiffs have altogether 
failed in sustaining their bill.

Mr. Dully attached much importance to the fact that 
the consideration mentioned in this conveyance was not 
correct, and that then- was what he termed a “secret 
trust” in favour of the grantor and for his benefit, 
alluding. I presume, to the arrangement by which Sylvester 
was to pay Ilia father the 8400 if he concluded to move 
elsewhere. The plaintiffs are entitled to the full benefit 
of these two facts so far as they Ix'ar U|s>n the Question of 
fraud, but in themselves they afford no ground for impeach
ing this deed. The real consideration can always be shown 
in cases of this kind : Pott v. Tod hurt ter (2); Aiye/wofe 
v. Colline (3); dale v. Williamson (4).

(1) 17 Q. H. D. 200.
(2) 2 Coll. 76.

1801). 
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Barker. J.

VOL. II. N. H. E. K.— 4

CO ia. r. 6 ch. m 
(4) • M à w. 4or».
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|8!l!l In this lust, ease the consideration expressed in the
11.uni vs conveyance was natural love ami affection, Imt the real 

i iun iiAKr. consideration was the obligation of the grantee to support 
Hnrker. J. the father (the grantor) and his family. The Court held 

that it formed a valuable consideration for the conveyance ; 
that the conveyance was not void under the Statute of 
Klizaheth, ami that as between third |»irties evidence of 
the real consideration could lx- given not to contradict the 
deed hut to disprove fraud. Kolfe, B., says: “But the 
ipiextiou in each question is whether the deed is fraudulent 
or not; and to rebut the presumption of fraud, the party 
is surely at liberty to give in evidence all the circumstances 
of the transaction; not to contradict the consideration 
stat< d in the deed, but to take it out of the operation of 
the statute."

The plaintiffs' counsel also contended that Charles 
Uii|uhart. by virtue of the agreement as to the $400, laid 
an interest in the property to that extent, and that I should 
declare the plaintiffs’judgment in some way a lien on this 
interest. There are several answers to that claim. In the 
first place it is based on the idea that the conveyance in 
question is good, and that Charles Urqulmrt has this 
interest under it as a part of the purchase money so to 
speak. The plaintitfx' hill is framed ami the cause was 
tried hostilely to this deed — the prayer is that it should 
Is: set aside as fraudulent. No amendment was asked for, 
ami although relief may ami oftentimes is given of a 
different character from the specific relief asked for, 
Vernon v. Oliver (1), does not, 1 think, extend to a case 
of this kind where the bill is framed as this is ami remains 
without amendment. In Allen v. S/iring (2), the Master of 
the Rolls says : “ A person cannot tile a bill to set aside a 
deed ami then by amendment turn it into a bill to execute 
the trusts of the same deed." See also Shield» v. Barroin 
(if). In addition to this the $400 was not to lie paid until 
Charles Urqulmrt chose to go «way—in the meantime he 
is getting his maintenance where he is, and he may choose

(1) 13 Can. 8. C. R. 13». 121 22 Henv. 615.
(3) 17 How. 13».
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to remain there. Another answer to this claim of the 1K99. 
plaintiff is this. If Charles Urr|uhart, under the arrange- donuts 
ment which formed the consideration for the conveyance Uhwhakt. 
in i|Ueation, has any lieneticial interest in the land capable Burk. , j. 
of being seized and taken in execution, the plaintiffs do 
not require the aid of this Court in any way for they have 
a judgment and can proceed on that. See s. 10, c. 47, C. S.
X. H.

The bill must be dismissed with costs.

CROXKH1TE v. MILLER. I899.
Practice — Married Woman—Suit relating to separate relate— ’

Partie*—Joinder of hnelmmt ae co-plaintiff—Xf.rt friend 
— Suit in irifc'e name—The Married Women's Projiertg 
Act, 68 Viet. c. 24.

Iliistiand anil wife should not he joined as co-plaintiffs in a suit 
relating to the wife's se|mrate property. The suit should Is. 
in the name of the wife's next friend,"or, since The Married 
Women's Property Act, 58 Viet. c. 24, it may he in the wife's 
name.

Motion to dissolve an ex parte injunction order. The 
facts are fully stated in the judgment of the Court.

Argument was heard June 6, 1899.

C. E. Duffy, for the plaintiffs.

F. St. John lilies, for the defendant 

1899. August 15. Barker, J. :—

In this case a motion was made to dissolve an ex parte 
injunction order granted on the 14th of April last, by which 
the defendant was restrained from interfering with the 
plaintiffs in replacing an aqueduct laid from a spring on 
the defendant’s land, to the use of which the plaintiffs claim
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1899. to be entitled ; anil from hindering the plaintiffs from 
i'kiinkhitk relaying it and using and enjoying it when relaid. The 

Miu'.m. hill alleges that in May, 1883, and for some years liefore, 
Hurle r, J. one Jolin T. Clark was the owner in fee of a certain farm 

in the Parish of Queensbury, in the County of York, and 
on the 19th of that month he and his wife made a convey
ance of the lower half of this farm to one (leorge Miller, 
which conveyance contained a reservation in these words :
“ And said Clark hereby reserves the right to himself, his 
heirs, administrators and assigns, the right of way to convey 
water, by a<|ueduct or otherwise, from one of the springs 
liack of the highway road, on the lower half of said farm 
to the upper half of said farm." There were three springs 
of water hack of the highway road on the lower half of the 
farm, hut none at all on the upper half. On the 11th 
December, 1888, Miller and wife conveyed the lower half 
of the fftrm to the defendant by a description identical with 
that in the conveyance from Clark to him, omitting 
the reservation clause, or any reference to it. On the 19th 
May, 1883, Clark and wife conveyed the upper half of the 
farm to one Hiram IT. Clark, and in the conveyance is the 
following clause : “ And the said John T. Clark and 
Henrietta, his wife, hereby give, grant and convey right of 
way to convey water from the lower half of said farm to 
the upper half of said farm to the said Hiram U. Clark, 
his heirs, administrators and assigns forever." On the 20th 
September, 1887, Hiram U. Clark and wife made a convey
ance of the upper half to one George Albert Lounshury 
and John 1). Lounshury, which conveyance contained the 
following clause: “Together with all right of way to con
vey water from the lower half of said farm to the upper 
half of said farm, granted and conveyed to the said Hiram 
U. Clark, his heirs, administrators ami assigns, by the late 
John T. Clark anil Henrietta, his wife, by the said deed 
herebeinfore referred to." On the 29th April, 1890, (leorge 
A. Lounshury conveyed his interest in the lot to John D. 
Lounshury, his co-tenant, ami on the 25th May, 1890, John 
1). Lounshury and wife conveyed the upper half of the lot 
to Sarah Cronkhite and Peter F. Cronkhite, her husband.

.
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who on the 31st December, 1897, conveyed it to the female 1899. 
plaintiff Sarah E. Crookliite, both of which last deeds con- (immkiiitr 
tain clauses conveying the water privilege in terms sob- Mn.ijta. 
stuntially the same as those in the earlier conveyance. Barters J. 
The bill goes on to allege that in October, 1897, and before 
the female plaintitl' had acipiired her title, hut after an 
agreement for a purchase of the land had been made, the 
plaintif!" Oeorge A. Cronkhite, as husband, occupied and 
enjoyed the right of way to one of the springs on the lower 
half of the lot known as the front spring, and conveyed 
water therefrom for the use of his stock and household ; 
ami that he and the defendant entered into an arrangement 
to lay an aqueduct from the said spring to the house of the 
plaintiffs, with a branch uqueduct to the defendant’s house, 
the ex]a*nse of which was to la1 equally divided between 
them : that some disput»* aime after the pipe had been 
purchased, but that eventually the aqueiluct was laid, as 
the plaintiffs allege,at their expense, the ilefemlant having 
the right to tap the pipe ami convey water through the 
branch pipe to his own house. It is ailinitted that the 
|»ipes were laid substantially as the plaintiffs allege, though 
the parties ilo not quite agree as to the terms u|K)U which 
the work was done. It is not necessary, I think, for the 
purpose of the motion, to discuss this part of the case, for 
it can lai more satisfactorily disposed of at the hearing 
when the jmrties can give their evidence subject to cross- 
examination. Though not very clearly stated, it does, I 
think, appear by the plaintiffs' bill, and by an affidavit of 
the plaintiff George A. Cronkhite, used in this motion, that 
in laying the a»|ueduct in qimstion ami using the water, the 
plaintiffs professed to be acting on the right reserved in the 
conveyances which I have mentioned, and not on the parol 
agreement, whatever it may have been between the parties, 
except so far as that agreement specified and designated 
this front spring as the spring on the lower half which was 
to be used by the owner of the upper half. This being so, 
it was objected that as the property in question is owned 
by the wife as her separate property, and the right in 
question is one appurtenant to the land, she must either
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1899. bring lier suit by her next friend, or, if she chooses, in her 
chunk h itk own name alone. The practice is settled by Archdeacon 

Mn i.KK. v. Howe ( I ), ami many other cases, that before the right of 
Barker. J. bringing an action in her own name was secured to a wife 

by The Married Women’s Projierty Act, she must bring it 
by her next friend, ami that in a suit such as this a bill 
tiled by husband and wife would lie demurrable, in which 
ease the injunction order must lx* dissolved. Since the 
passing of that Act 1 think a married woman may main
tain the action in her own name. See Stevena v. Thompson 
(2). The plaintiffs' bill will therefore, I think, require 
amending at all events in a matter of form so that the sub
stantial cause of may be properly alleged. The
costs of motion are reserved.*

McCJRECiOR v. ALEXANDER.

IHW‘. Statute of Frauds—Crmen land lumber Itienne — Intercut in 
October land— Pa ml agreement — Purchase money—Reuniting trout.

An agreement under which a Crown land hunlter license was hid 
in at public sale at the iqi-set price by the defendant, in 
whose name the license was issued, for the plaintiff, who had 
|mid to the defendant the up-set price previous to the 
sale, does not relate to an interest in land within the Statute 
of Fronds, and if it does, as the purchase money for tin- 
license was |Ntid by the plaintiff, and a trust thereby resulted 
in his favor by construction of law, it can he established by 
parol evidence under the Statute of Frauds, c. 70, V. 8. N. H.. 
s. V.

The facts fully appear in the judgment of the Court.

Argument was heard September 2!), 1899.

A. A. Stockton, Q.C., and IT. A. Mott, for the plaintiff:—

The agreement is not illegal as being an agreement tv 
(Il 2K N. B. 558. (2| 38Ch. I). 817.

• See AI tranl v. K ilium, ami notes, N. B. Eq. ('as. 800—Rep.

D-A
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stifle competition ut a public suie: Irving v. McWilliams 1809.
(1) ; Ltiughhin v. Prescott (2). It may be contended that Mcukkuok 
a license to cut lumber on Crown laud does not convey nn Ackxaxiikk. 
interest in land, but is personal property, and that the 
plaintiff therefore will be left to his common law remedy : 
lauglilan v. Prescott (2). It is not the doctrine of the
Court of Equity that specific performance of an agreement 
will not be decreed where the subject of the suit is person
alty. See McManus v. Cooke (3) where Kay, J., expressed 
the view that specific performance would be decreed of a 
parol agreement for an easement, though no interest in 
land was intended to be acquired. In Lauglilan v. Prescott
(2) , the Court did not refuse relief on the ground of want 
of jurisdiction, and in Irving v. McWilliams (1), relief 
was granted. The plaintiff is entitled to have the title of 
his property vested in him, and not to be compelled to rely 
upon the defendant’s solvency. We ask the Court to 
declare the defendant to be a trustee for the plaintiff of the 
license to the lots of land in question.

/,. A. Curreg, Q.C., and J. Montgomery, for the defend
ant :—

The plaintiff has not discharged the burden of proof 
resting upon him of conclusively satisfying the Court of 
the existence of the alleged agreement : Calhoun v.
Brewster (4). There is no act of part performance to take 
the case out of the operation of the Statute of Frauds 
as relating to an agreement for an interest in lands. The 
]>nymcnt of the purchase money for the license is not an 
act of part performance : Browne, Statute of Frauds (5).

1899. October 17. Baukeh, J. :—

The plaintiff in this case seeks a declaration that the 
defendant holds the license of two blocks of Crown land, 
known as blocks 27 and 28 in range 12, on the Main 
Forks of the Vpsalquitch river, in trust for him. It appears

(1) 1 N. B. Kq. 217. (4) 1 N. B. Kq. 62».
(2) 1 N. B. Kq. 406. (5) H. 533.
(3) 36 Ch. D. 081.
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180!I. that in the early part of October, 1897, the plaintiff, in the
MetiKKunK name of George Moffatt, applied for a license of block 2(i in 
Ai.kx.wdki:. ranges 10 and 11, on Pope Logan brook, a tributary of the 

Barker. J. Upsah|uitch river. These lands were advertised to be sold 
on the 20th October, 1897 — the up-set price being $8 per 
square mile,or $24 in all —each block containing 11 square 
miles. Previous to this the plaintiff, in the name of George 
Moffatt, had applied for ami brought to sale a license of 
blocks 27 and 2M in ranges 10 ami 11, ami licenses for these 
four blocks had issued to the plaintiff The defendant says 
that he refrained from bidding on the four blocks under 
the impression that Moffatt, between whom and himself 
there existed some understanding as to lumlicr lands in 
that part of the Province, was purchasing them for him
self. The defendant seems to have been somewhat annoyed 
when he fourni out that the plaintiff was the real pur
chaser. The plaintiff having heard of the defendants 
dissatisfaction sought an interview with him. They met 
on the 18th of October—two days before the day fixed for 
the sale of block 2li in ranges 10 and 11—at a place 
called Dansonville, some six or seven miles from Metapedia 
station. At this time the plaintif!',according to the require
ment of the Crown land regulations, had on deposit with 
the Receiver-General the sum of $24, the up-set price of the 
blocks, and he had instructed his agent at Fredericton to 
bid in this license for him. The parties do not altogether 
agree as to what took place at Dansonville. The plaintif! 
says that in the conversation which took place there, he 
agreed to aliamlon all claim to the lands to lie sold on the 
20th of October, and for which he had applied, and, by 
telegraph, to instruct Mr. Winslow, Ilia agent at Fredericton, 
to bid them in for the defendant ; ami he also says that it 
was further agreed that the defendant should in his name 
apply for blocks 27 and 28 in range 12, and bid them 
in for the plaintiff. The plaintiff says all this conversation 
took place at Dansonville. The defendant, however, says 
that there were two separate conversations, one at Danson
ville aliout the first mentioned lots, and the other later on 
in the same day, and when the two were driving down



NEW BRUNSWICK EQUITY REPORTS. 57

together to Meta podia, in which the arrangement was made 
as to the lands now in dispute — that is blocks 27 and 28 
in range 12. He says that it was arranged at Dansonville, 
not only that the plaintiff was to abandon all claim to 
block 20 in range 10 and 11, and instruct his agent to bid 
them in for him (the defendant), but that he (the defend
ant), was to have the right to all the lumber on blocks 
27 and 28 in range 12, which would drive into Pope 
Logan brook. He also says that a man by the name of 
Andrews, who was with them at the time, was called to 
witness this agreement Andrews was produced ns a wit
ness, but all he was able to remember was that some 
arrangement was made by which all lumber that would 
haul into the stream on which the plaintiff lumlicrcd he 
was to have : and all that would haul into the stream on 
which the defendant lumbered he was to have, and neither 
was to interfere with the other. He did not remember the 
names of the streams; he heard nothing about the telegram 
or the lots then advertised for sale being bid in for the 
defendant. He knew nothing of the lots in dispute, and 
of course could not do so if the defendant's version of what 
took place is correct, for according to him nothing had 
lieen said at this time about these lots at all. So far there
fore as Andrew’s evidence goes it is not of much im|s)rtance 
in this case, for it has no material liearing upon the 
Question now in dispute. In reference to the lands in dis
pute the defendant admits there was some arrangement 
about them, but says that the agreement was that whatever 
lumber there might be on them, which would haul into the 
little Grass Widow brook, the plaintiff could have, but 
nothing more. This is not a case of specific performance 
of contract. The Question is whether, under the facts as 
established by the evidence, there is a resulting trust as to 
these lots in favor of the plaintiff; and the material 
Question of fact to be determined is whether the purchase 
money was paid by the plaintiff, and whether he was the 
real purchaser and the defendant merely the nominal one. 
The onus is, I think, on the plaintiff to establish these 
facts in his favor with reasonable certainty. Having donu

__18!>9.
McGkkook 

Ai.kxaniikh. 

Barker, J.
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18!l!l. that the law raises the trust in his favor. I think the 
m<3(Ihku<ik plaintiff has established these facts by evidence which, 
Ai.kxVshkb. though contradicted in some particulars, is so entirely 

Barker. J. corroborated by the defendant's own acts as to leave no 
substantial doubt that the plaintiffs version of the arrange
ment, as to the lots in question, is the correct one. It is 
agreed that the telegram, as to the lots to be sold on the 
20th of October, was sent to Winslow as agreed upon, and 
that these lots were bid in at the up-set price — 824 — in 
the defendant's name, and that the license issued to him. 
The parties also agree that on the 18th of October, the day 
on which the transaction took place, the defendant offered 
to return to the plaintiff the 824 which he hail deposited 
as the up-set price of the lots to be sold on the 20th of 
October, as the plaintiff had then abandoned all claim 
to them, ami the money would therefore belong to the 
plaintiff. It is admitted that the money was not returned, 
but the parties differ as to the reason. The plaintiff says 
when the money was offered to him he refused it, telling 
the defendant he was to take that money to pay for block' 
27 ami 28 in range 12 — the lots now in " —and
which according to the plaintiffs version the defendant 
hail then arranged to apply for and bid in for him. This 
seems to me a most natural thing to do, if the facts are as 
the plaintiff says The defendant states that he offered to 
return the money hut the plaintiff refused it, saying there 
was plenty of time and they could settle aljout it after
wards. The defendant retained the money until the follow
ing August — some ten months or more — during which 
time nothing was said alsiut it by either party, and it was 
not until the defendant hail liecome annoyed at something 
having no reference to this matter at all that he offered to 
repay the money. I conclude that the defendant did retain 
the money for the purpose stated by the plaintiff at the 
time — that is, to pay for the license of blocks 27 ami 28 
in range 12; and that he did use the money for that pur
pose. Any other conclusion seems to me most unreason
able ; and there is really no other explanation of the 
defendant’s action in retaining the money for so long a

D-D
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period, or of the plaintiff permitting him to do so. The 1890. 
evidence shews that the defendant did immediately after- McGrcgok 
wards apply for certain blocks, including the two in alkxandeb. 

cpiestion ; that they were purchased by him on the 3rd of Barker. .1. 
November, 1897, at the up-set price, and that the license 
therefor issued to him, which was renewed in August, 1898, 
and again in August, 1899. Nothing more seems to have 
taken place between the parties until the 1st day of 
August, 1898, when the renewal license fee of #4 per mile 
became payable—that is 812 for the two blocks. On that 
day the plaintiff paid the defendant 812, saying to him,
“ Here is 812 for the renewal of those two blocks of land 
that you bought for me.” The defendant took the money, 
saying, “ I should have had it yesterday.” One James 
Hanpiail was present when the money was paid, and in 
that particular corroborates the plaintiff's evidence.
Hanpiail also swears that immediately after the payment 
the defendant said to him : “ 1 will treat ; I got 812 from 
McGregor for a renewal license of some laud.” The 
defendant admits that this 812 was paid him, and that he 
understood at the time it was the renewal fee on the license 
for these lands in dispute. The plaintiff further swears — 
and he is not contradicted in this particular — that in a 
conversation with the defendant some eight or ten days 
later he asked the defendant to transfer these blocks to 
him, to which the defendant replied, " the ground is yours, 
but 1 cannot transfer it to-day." Nothing more was done 
until the 20th of August, a few days later, when the 
defendant m a letter of that date enclosed the plaintiff a 
cheque for 837.93, made up of the two sums of 824 and 
812, and 81.93 for interest. In this letter the defendant 
writes : “ Inclosed find check for 837.93, amount paid by 
you for ground, which, under the circumstances, 1 decline 
to accept” It seems clear by this that this money was 
paid by the plaintiff to the defendant for ground, and as 
this was the only transaction of the kind between the 
parties, the ground referred to must necessarily be these 
blocks of land in dispute — in fact there is really no pre
tence that anything else was intended. The cheque was



60 NEW BRUNSWICK EQUITY REPORTS. [YOU

1800. returned, and the 812, renewal fee for 1899, was tendered 
MrOKHonH to tile plaintiff but refused. The license was however 

Autx iMiKR. renewed in the defendant's name, and he now holds these 
Marker. J. lots under it. I have no hesitation in finding upon this 

evidence that the license of the two blocks 27 and 28 in 
range 12, was in reality purchased by the plaintiff and 
paid for with his money, and that the renewal for 1898 
was also paid for by the plaintiff. As a result the defendant 
immediately on the purchase held the blocks for the plain
tiff, in whose favour a resulting trust arose by operation of 
law. Some point was made by the defendant that the 
agreement was an attempt to stifle public competition, and 
therefore void as being contrary to public policy. There 
is nothing whatever in this. The plaintiff and defendant 
were not competitors for these lots. As I find the facts 
the plaintiff wanted to get a license of them, and the 
defendant was willing that he should have them — in fact 
agreed to apply for them and bring them to sale in his own 
name. That this either prevented competition, or even 
had a tendency to do so, is the merest conjecture. The 
only point in the defence which seems to require much con
sideration was as to the statute of Fraud», hut this, I 
think, must also lie decided adversely to the defendant. 
It is true there was no writing between the parties, but 
there are two answers to this ground of defence. In the 
first place these Crown land licenses have never been held 
as creating an interest in land: Lanyldan v. Prescott (1), 
and if they did, the Statute has no application to trusts 
arising by operation of law: c. 70, C. S. N. B., a. 9. So long 
ago as the year 1788 it was held, in reference to that pro
vision of the Statute, that “ the trust of a legal estate, 
whether freehold, copyhold or leasehold : whether taken in 
the names of the purchasers and others jointly, or in the 
names of others without that of the purchaser ; whether in 
one name or several ; whether jointly or successive, results 
to the man who advances the purchase-money Dyer v. 
Dyer (2).

(1) 1 N. B. Eq. 400. (2) 2 Cox, 92
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In Wray\. Steele (1), the Vice-Chancellor says : “The 1899. 
rule was clearly settled by the decision in Ventris in the Mi'Omoob 

35th of Charles II., about six years after the Statute of alkxanmkr. 

Frauds passed, that where one man advances the money to Barker. J. 
purchase an estate, but the purchase is made in the name 
of another, a trust arises for him who paid the money ; 
that case forming an exception to the Statute of Frauds ; 
and so long has that decision been followed that no rule 
can be represented as more clear and incontrovertible.”

In Bartlett v. 1‘ickersgill (2), it appeared that the 
defendant had bought an estate for the plaintiff, but there 
was no written agreement, nor was any part of the purchase 
money paid by the plaintiff. It was held that a bill would 
not lie to compel a conveyance, the Court saying : “ The 
Statute says no trust shall be of land unless there be a 
memorandum in writing, except such trusts as arise by 
operation of law'. It is not like the case of money paid by 
one man, and a conveyance taken in the name of another.
There the bill charges that the estate was bought with the 
plaintiff’s money. If the defendant says he borrowed it of 
the plaintiff, then the proof will be whether the money were 
lent or not. If it were not lent, the plaintiff bought the 
land.” The payment of the purchase money by the plain
tiff is put forward in that case as an essential fact in order 
to create the trust, and thus obviate the necessity for some 
written memorandum, but it may be doubted whether the 
doctrine is now so restricted. See Heard v. Pilley (3).

In Williams v. Jenkins (4), Strong, V.-C., says : “ It is 
well established that when the purchase monfcy or any part 
of it is paid by the principal, parol evidence of agency is 
let in on the ground of resulting trust ; and although 1 
doubted at the time of the argument, I am now convinced 
that the agreement having been made by Palmer in con
sideration of this test to be made at the plaintiff’s mill and 
at the plaintiff’s expense, as was afterwards done, the case 
is not distinguishable from one in which the price is 
actually paid by the principal in money ; so that there is

(1) 2 V. & a :tss.
(2) 4 East, 577, n.

(3) L. K. 4 Oh. 648.
(4) 18 Or. 530.
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1899. liere in my opinion a resulting trust expressly excepted 
MctiBKuoH by the 8th section of the Statute of Frauds." 

ai kxanukh. In Sanderson v. McKercher (1), the Court did not for 
Barker, J. a moment dispute that the trust arose as a result of the 

payment of the purchase money by the plaintiff, as held 
by the Ontario Court of Appeal (2), though they did over
rule that Court upon the question of fact. See also Wilde 
v. Wilde (3) : Boyd v. McLean (4) ; Botsford v. Burr (5) ; 
Booth v. Turle (6).

It was said that the defendant could not assign his 
interest in these blocks to the plaintiff as they were in
cluded in one license with other blocks, to which the plain
tif! has no claim ; and by the regulations of the Crown 
Land Office, the license would only be assigned in whole. 
I can see, however, no objection to the defendant assigning 
to the plaintif! all his interest in these two blocks acquired 
under the license. If the Crown Land Office will not 
recognize it, or act upon it, it will not be the defendant's 
fault.

The plaintiff is entitled to a decree with costs. The 
defendant must be declared a trustee for the plaintiff of 
these blocks, ami of all interest acquired under the license, 
and he must lie restrained from cutting on them or inter
fering with them, and he must be ordered to execute an 
assignment of them to him.

(1) 15 fan. S. R. 290. (4) 1 John. Ch. 582.
(2) 13 A. R. 5111. (5) 2 John. t'h. Ills.
(3) 20 Or. 521. (6) L. R. 10 Eq. 182.
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CUSHING v. McLEOD. 1000.

Jan inn y If.
Ship— Chartcrparty — Arrival of vessel at loading berth — 

Notice — ht y days — Demurrage — Delay in loading caused 
by failure of raiheay to forward cargo — “ Customary 
Desjxitch”— Weather-working days — lief usa! to sign Bills 
of hiding— Injunction.

By charterparty a vessel whh to proceed to the port of Ht. John 
and load lumlier; the vessel was to haul to loading berth as re
quired by oluurlerer : cargo was i<> !>«• furnished at customary 
despatch ; laydays were to commence from the time vessel was 
ready t<» receive canto, and written notice was given t<> the 
charterer; hills of lading were to lie signed as presented with
out prejudice to the chart y party, and vessel was to have an 
absolute lien on cargo for demurrage. On arrival the vessel 
proceeded to the Ballast wharf when the master was notified 
ny charterer that cargo would be furnished at the Govern
ment wharf. On August 28th the master mailed a notice to 
the charterer that vessel was at loading lierth and would he 
ready to receive cargo on the 20th. When notice was sent 
vessel was not at loading lierth. The cargo was brought to 
the berth by the Intercolonial Railway, but owing to pres
sure of traffic the railway was unable to commence forward
ing cargo until a number of days after vessel was at lierth, ot
to forward cargo thereafter on a number of days, and during 
which no loading took place. A claim for demurrage was 
made by the master, and he refused to sign bills of lading un
less the claim was settled or notice thereof was inserted in 
hills of lading. An injunction having lieen obtained restrain
ing the vessel from proceeding with the cargo to sea it was 
agreed that all questions in dispute between the shipowner 
and charterer should lie determined in the injunction suit.

Held, (1) that lay days did not commence to run until delivery of 
cargo liegan. as the notice should not have lieen given until 
vessel was at loading lierth ready to receive cargo ;

(2) that under the evidence there is not in the lumber trade at 
the port of Ht. John a rwognized custom to furnish cargo at 
a particular rate ; that tne words “customary despatch" 
meant that cargo should lie furnislnnl at the usual despatch 
of a charterer saving a cargo ready for loading, and that 
this was at the rate of 85M. per weather-working day ; any 
sulistantial work to count as naif a clay ;

(8) that delay in furnishing cargo was to lie lxirne by chartem- :
< h that master should have signed bills of lading, and that the 

injunction was properly granted.

The facts fully appear in the judgment of the Court. 

Argument was heard November 27, and December 4.
1899.
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1900. A. A. Stockton, Q.C., and C. J. Coster, for the defend-
('i)hiiinu ant. :—

The plaintiffs remedy on account of the master’s 
refusal to sign hills of lading is by action for damages 
against the master, and not by suit for injunction to detain 
the vessel until the bills of lading are signed : Leggett on 
Bills of Lading, 17. It was the master’s duty to insist that 
bills of lading should contain notice of the lien for demur
rage, in order that they might not be assigned to an inno
cent purchaser.

[Barker, J. :—The charterparty stipulates for a lien 
upon the cargo for demurrage, and that the lien shall not 
be prejudiced by the signing of the bills of lading as pre
sented. The master’s refusal to sign was a breach of the 
charter]uu ty. Hayner v. Rederiaktieholuget Condor (1), is 
directly in point.]

Lay days commenced to run from the time notice of 
the vessel's arrival and readiness to .receive cargo was given 
by the master to the charterer. We, however, contend that 
the vessel was at loading berth when notice was received. 
It cannot lie the meaning of the charterparty that 
before we could properly give notice we would have to wait 
until the charterers selected a berth and we had gone to it. 
That would put us at the mercy of the charterers. The 
reasonable construction of the contract is that lay days 
are to commence upon our giving notice to the charterers 
of the vessel’s arrival, and of our readiness to proceed to 
any loading berth to be named by them. If the place of 
loading named be a port, the notice of the readiness of the 
vessel may be given though the vessel is not then in the 
particular part of the port in which the cargo is to be 
loaded : A'clean v. Dahl (2) ; Pytnan v. Dreyfus (3) ; 
Stanton v. Austin (4).

The charterers have not loaded the vessel according to 
“ customary despatch.’’ They seek to excuse themselves 
from performance of this part of their contract by attribu
ting the delay to the railway. The charterparty does not

(1) |1H05| 2 Q. B. 2ND. (3) 24 Q. B. D. 152.
(2) 12 Uh. D. 568, 581. (4) L. K 7 C. P. 051.
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contain any exception to relieve the charterers of liability 
in event of their inability to load with “customary 
despatch." The duty of the charterers was to have the 
cargo ready at the place of loading, and to load with “ cus
tomary despatch." The words do not refer to the facilities 
which the charterers may have for bringing the lumlier to 
the loading berth. In Kear on v. Pearson (1), the defend
ants, by charterparty, engaged to load on board the plain
tiff's ship a cargo of coals, “ to be loaded with usual des
patch.” The defendants brought the coals in boats by 
canal, but before the cargo was completed the canal froze 
up, and the ship was subjected to a long detention. It was 
held that the expression “ usual dr patch ” meant “ usual 
despatch of persona who have a cargo ready for loading," 
and that the loss occasioned by the delay should be Ironie 
by the defendants. In Adams v. Royal Mail Steam-Packet 
Co. (2), the terms of a charterparty were that the vessel 
was to be loaded with coals by the charterers in the cus
tomary manner. It was held that this meant a loading 
according to the usage of the port, and within a reasonable 
time, without reference to unforeseen casualties beyond the 
control of the charterers. Even if the words “ customary 
despatch ” were given the wide meaning sought to be put 
upon them by the charterers it has not been shewn that 
the cargo could not have been loaded except by being 
brought over the railway. See also Ashcroft v. Grow 
Orchard Colliery Co. (3); Wright v. New Zealand Ship
ping Co. (4), and Grant v. Coverdale (5).

IF. Pugsley, Q.C., and A. P. Barnhill, for the plain
tiff:—

If the vessel has been detained in breach of the charter- 
party the shipowner’s remedy is by action for damages 
and not by lien. A right to demurrage at the port of load
ing is not given by the charterparty, and therefore there 
is no lien. Demurrage cannot exist unless the damages for

(1) 7 H. At N. 386. (3) L. R. 9 Q. H. MO.
(2) S V. B. N. 8. 492. (4) L. R. 4 Ex. U. 166.

(6) 9 App. Cas. 470.
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1900. delay can be calculated by exclusive reference to the 
T'vsiiisu charterparty. For tills purpose lay days must be specified, 
McLeon. or a definite rate of loading per day fixed. Here it is im

possible to ascertain the amount of damages for which a 
lien could be claimed without an inquiry into extrinsic 
matters for the purpose of determining the meaning of 
“ customary despatch.” A charterer has a right to release 
the cargo of the lien by tendering to the shipowner the 
amount due as demurrage, anil this he cannot do if the 
damages are not liquidated. See Lockhart v. Falk (1); 
('link v. Radford (2); Dunlop v. Balfour (8); Hansen v. 
Harold Brothers (4): Schofield v. Gihson (*>). As the ship
owner was not entitled to a lien the master acted illegally 
in refusing to sign bills of lading, and we are entitled .to 
costs of injunction suit. Moreover, if a lien did exist, we 
were entitled to have bills of lading signed. The lien 
could not thereby lie lost : Wegener v. Smith (0). The 
remedy by injunction was open to us. The tenus of the 
injunction order are not in restraint of the vessel proceed
ing to sea, but in restraint of the vessel proceeding to 
sea with the plaintiff"s cargo. See Feck v. Larsen 
(7), where this course was followed. The remedy by action 
for damages against the master would be wholly inadequate.

The liability of the charterer in respect of loading was 
not initiated under the notice given by the master of the 
arrival of the vessel. When the notice was given the vessel 
was not at loading berth. Lay days under the charter- 
party are to commence from the time the vessel is ready 
to receive cargo at the loading berth designated by the 
charterer, and written notice thereof is given to the 
charterer. Where a ship is to load at a particular wharf 
notice that the ship is ready cannot be given until the ship 
is at the named place, though the ship is in port: Kelson 
v. Dahl (8); Tharsis Sulpher and Copper Co. v. Morel

(!) L. It. 10 Ex. 182.
(2) | IK1II | I Q. H. 635.
(3) | IK. 121 1 Q. B. 507.
(4) [ 1X1*41 1 y. B. 012.

(5) 1 P. & B. 010.
(0) 15 C. B. 285.
(7) L. H. 12 Eq. 378.
(8) 12 till. 1). 568. 581.
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Brother» <fc Co. (1); Murphy v. C'ojflin (2); Sanders v. 
Jenkins (3).

Lay days only commenced on September 13th, when 
charterer commenced to deliver cargo. Construing “ cus
tomary despatch ” to mean 25 M. per weather-working 
day, or 20 M. per running day, the lay da3's had not run 
out when the cargo was loaded. If the rate is put higher 
we submit that the failure to deliver at a higher rate 
occurred through no fault of ours, but is to be ascribed to 
extraordinary causes external to ourselves, and for which 
we are not responsible. Under the charterparty the load
ing wharf was in the option of the charterer. This gave 
us liberty to select the railway wharf. The shipowner 
knew that a cargo loaded there is received over the rail
way, and that trallie might liecome congested, and delay 
ensue. This eventuality is incorporated in the contract, 
and the words “ customary despatch ” must be construed 
subject to it. In Grant v. Cvrerdale (4), the Earl of 
Selborne, L. C., says : “ Where there is, in a proved state 
of facts, an inevitable necessity that something should be 
done in order that there should be a loading at the place 
agreed upon, ns for instance that the goods should be 
brought down part of a river from the only place from 
which they can be brought, according to known mercantile 
usage, to be loaded, the parties must lie held to have con
templated that the goods should be loaded from that place 
in the usual manner unless there was an unavoidable ini[>edi- 
ment.” In Wytlie v. Harrison (5), the charterparty provided 
that the cargo was to be discharged “ as fast as the steamer 
can deliver after having been berthed, as customary.” It was 
the custom at the port of discharge that on notification by 
the consignees or charterers of the arrival of a vessel to one 
of the two railway companies whose lines ran along the 
<|Uay, the company should provide tnicks, into which the 
cargo was to be discharged by means of steam cranes pro
vided by the harbour authorities. On the arrival of the

(1) [1801] 2 tj. B. IU7. (3) [1807] 1 Q. B. 03.
(2) 12 Q. B. D. 87. (4) 9 App. Cas. 470, 477.

(5) 13 Court Hess. Cas., 4tli Series, 02.
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1 !I00. vessel due notice was given to the railway company, by 
ct'siimo whose line the cargo was to be forwarded, but delay was 
Mi Lram. occasioned through the failure of the railway company to 

supply trucks. It was held that the consignees were not 
liable to demurrage. “Customary despatch” is the same 
as “ reasonable time.” A party under obligation to perform 
a contract within a “ reasonable time ” is relieved from the 
consequences of delay not attributable to his own negli
gence, but arising from causes beyond his control: Hick 
v. Raymond (1). See also Rulmun v. Fenwick (2); Little 
v. Stevenson (3), and Hudson v. Ede (4).

Stockton, Q.C., in reply.

1900. January 12. Barker, J. :—

On the 3rd day of May last the plaintiff, who is an ex
tensive shipper and manufacturer of lumber at St. John, 
entered into a charterparty with the defendant McLeod, 
owner of the bark Bessie Markham, then in Montevideo, by 
which the vessel was to proceed to the port of St. John, 
and there load a cargo of lumber for Buenos Ayres. The 
vessel arrived at St. John in Oil last on the 23rd of August, 
and immediately hauled in to the Ballast, or Charlotte 
Street Extension, Wharf. She commenced loading on the 
13th of September, and finished on the 18th of October. 
In the meantime a dispute had arisen between the parties 
as to a large claim for demurrage, which the plaintiff 
refused to recognize in any way. In consequence of this 
the master refused to sign bills of lading as presented 
by the charterer, or any bills of lading which did not in 
some way carry notice on their face that the ship had this 
claim for demurrage, and had a lien on the cargo for it. 
As the master was preparing to clear the vessel and pro
ceed on his voyage, without signing bills of lading as pre
sented by the shipper, he (the plaintiff), on the 23rd day 
of October, applied to Mr. Justice McLeod and obtained an 
ex parte injunction order restraining the vessel from going

(1) 82 L. J. Q. B. 98. (3) 65 L. J. P. C. 69.
(2) [1894] 1 Q. B. 179. (4) L. B. 3 Q. B. 412.
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to sea with the plaintiff’s cargo. It was then agreed that 
the claim for demurrage, and all other Questions involved 
in the suit, should without further formalities be left to 
this Court in the nature of an arbitration ; and the plain
tiff deposited with the Clerk 81,500, which I was to 
appropriate in carrying out such decision as I might arrive 
at. The vessel then went to sea, and the loss and incon
venience which would otherwise have arisen from her 
detention were avoided. Though in form this is a suit in 
which Cushing the shipper is plaintiff, and though for some 
of the purposes of the suit the plaintiff’s right to file the 
bill and obtain the injunction will have to be discussed, the 
main and substantial question for determination is the 
claim for demurrage.

I have no doubt whatever that the vessel was un
reasonably detained in obtaining her cargo, but whether 
the shipper is liable in consequence of it for demurrage is 
another question. By the charter the vessel, which was 
then at Montevideo, was to proceed in ballast and with all 
possible despatch direct to the port of loading to enter upon 
the charter. Then follows a provision in these words: 
" Vessel to haul once to loading berth as may be required 
by charterers or their agents, who have the privilege of 
moving her afterward by paying the additions! towage. 
Cargo to be furnished at port of loading, customary' des
patch, and to be discharged at port of destination at the 
average rate of not leas than thirty thousand superficial 
feet per running day, Sundays excepted. Ley days to com
mence from the time the vessel is ready to receive or dis
charge cargo, and written notice thereof is given to the 
party of the second part or agent, and that for each ami 
every day’s detention by default of said [tarty of the second 
part or agent, sixty' dollars (U. S. gold) per day, day by day, 
shall he paid by' the said party of the second part or agent, 
to the said |>arty of the first part or agent"

Two important questions arise, (1) When did the 
laydays commence; and (2) when did they end? And 
this involves a consideration of the principle upon which

65)
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1900. they nre to be computed, there being no fixed number
cuHiiiNd mentioned in the charterparty.
mh.eod. The evidence allows that the cargo in question was a
Barker, j. Jry lumber cargo, which had been manufactured at 

Calhoun’s mill, aliout a hundred miles from St. John, on 
the Intel-colonial Railway, and that it had to come down by 
rail to the Government wharf, where it would lie loaded from 
the cars to the ship. On the vessel’s arrival the master 
was notified by Cushing that she was to proceed to her 
loading berth at the Government wharf where the cargo 
would be furnished to her. The distance from the Ballast 
wharf, where the vessel was lying, to her designated berth 
at the Government wharf is about 100 yards, and in Older 
to shift from the one to the other the vessel had to he 
towed through the draw in the railway trestle. Notwith
standing the vessel had been required to go to the Govern
ment wharf, she actually did not proceed there until 
the evening of the 28th or the evening of the 29th of 
August — it is uncertain which. On one of these evenings 
the vessel was shifted to the berth assigned her at the 
Government wharf, and s! continued there from that 
time until she finished .ling. Although the weather 
during this whole period was exceptionally tine, no cargo 
was furnished until the 13th of September. On the 28th 
day of August the master of the ship sent the following 
written notice to the plaintiff:—“ You will please take 
notice that the bark Bessie Markham is now in her loading 
berth at Government wharf and ready to receive cargo on 
the 29th inst. when lay days will count. Also please deliver 
cargo alongside in accordance with terms of charterparty, 
and I will sign bills of lading agreeably to your surveyor’s 
account.” In reference to this notice Captain Stewart says 
that he wrote it in Scammell’s office on the 28th of August ; 
that he expected to he busy shifting the ship, that is from 
the one wharf to the other, and he left the notice at 
Scammell’s to be posted so that the plaintiff might receive it 
on the morning of the 29th. There is no evidence as to w hen 
the notice was actually mailed, but Cushing gives the follow
ing account of its receipt. He cannot give the date, but he
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says that he received it at the Post Office in the morning 
with hia other letters at 7 or 8 o’clock. That on the morn
ing in Question, on his way to the Post Office, he drove on 
the Government wharf past the Ballast wharf, and that he 
then saw the Bessie Markham, lying at the Ballast wharf ; 
that he drove directly from there to the Post Office, received 
his mail — this notice with other letters — and then drove 
to hia own office, and then and there after reading the 
notice wrote this memorandum on the back of it : “ Notice 
no good; vessel not at loading berth as stated.” If Mr. 
Cushing is correct, and it is difficult to see how he can he 
otherwise, unless intentionally so, of which there is of 
course no suggestion, the Bessie Markham must have lieen 
still lying at the Ballast wharf when he received the notice, 
as undoubtedly she was when the notice was written and left 
by Captain Stewart at Seainmell’s office. The discrepancy 
in the evidence of the witnesses as to the date of the 
removal of the Bessie Markham from the one wharf to the 
other is difficult to explain satisfactorily. Mr. Cushing’s 
evidence is strongly corroborated by Captain Clarke, master 
of the tug Neptune w hich towed the vessel from the Ballast 
wharf to the Government wharf ; anil from a charge for 
the work made by himself in his book he swears it was on 
the 29th. Vincent, who is the wharfinger of the Govern
ment wharf, and whose duty it is to keep an account of 
all vessels lying there when liable to pay side wharfage, as 
they are when not actually engaged in loading, speaks 
from entries in hia lxioks and finds that the first day the 
Bessie Markham is charged is the 30th, from which he 
says she was not there on the 29th, as she must have been 
if Captain Stewart is correct. On the other hand Captain 
Stewart swears the vessel was moved on the evening of 
the 28th, and there are entries in his log liook to sustain 
him. Doherty, a pilot who was in her when she was 
moved, swears it was on the same time that the Norwegian 
vessel Akerslius was towed away from the Government 
wharf to complete her cargo at Sand Point, and about two 
hours afterwards—the Bessie Markham going to the berth 
vacated by the Akershu*. And Captain McKinney, master

1900.
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of the tug which towed the Alcerahua at this time, from an 
entry in his book for the service swears it was on the 28th. 
This claim for demurrage, it must he borne in mind, is 
based on an alleged default in the shipper not furnishing 
the cargo according to contract. The onus of proving that 
fact is upon the shipowner ; and I think in order to entitle 
him to recover he ought to make it appear with reasonable 
eertainty. In my view, however, it is unnecessary to deter
mine whether the vessel was at her loading berth ready to 
receive cargo when Mr. Cushing received the notice or not, 
it being admitted that she was not there at the date of 
this notice, and when it was actually written and sent. 
Mr. Stockton contended before me that under a charter- 
party such as this, where the vessel was merely bound to 
proceed to a certain port to load, it was sufficient, in order 
to initiate the liability of the charterer, whatever it might 
be. to take his part as to loading, that the vessel should be 
placed at a usual place for loading in the port, ready to 
load, and notice given to the charterer. And my attention 
was called to the distinction between-tile mutual obligations 
of the shipowner and charterer under a charter such as 
this, and one where by the express terms of the charter 
the vessel was to proceed to a specified wharf or dock to 
load. Ndaon v. Duld (1), ami many other cases were 
referred to as illustrating this distinction. I do not doubt 
that if on the arrival of this vessel at St. John the 
charterer hail refused to name the [»irticulur wharf or berth 
where he required the vessel to go for the cargo, the ship
owner might have placed Ilia vessel at the disposition of 
the charterer in the way I have mentioned so as to render 
him liable, in the case of his continued refusal, for a breach 
of contract in some form or another. That, however, is not 
the case here ; for on the ship’s arrival the master received 
due notice of the berth to which she was to proceed for 
loading, and for any delay there may have been in getting 
her there the charterer does not seem to have been in 
default in anyway — at all events the claim for demurrage 
is in no way based on that. On the contrary no demurrage 

(1) 12 ('ll. D. 588.
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is claimed except for detention after the vessel had been 1300.
taken to her designated berth, and the notice relied on astaken to her designated berth, and the notice relied on as Cuhhiwi 

initiating the liability of the shipper to load has sole refer- Mci,'koh. 
ence to her being at her berth and ready to load there. Barker. J.dice to her being at lier berth and ready to load there. Barker. 
The sufficiency of the notice must be determined upon the 
facts of the particular case. It was contended on the part 
of the charterer that immediately upon his notifying the 
master of the berth or wharf to which he required the 
vessel to proceed for her cargo, it became as absolute a 
contract on the part of the shijiowiier to take her there as 
though such berth or w’harf had been named in the charter- 
party as the place to which the vessel was to go. There 
are cases however where this would not in my opinion be 
the case, because there may be mutual obligations upon 
the shipowner and charterer to aid in getting the vessel 
to her berth in the one case which might not exist in the 
other. But in a case like the present, where the berth has 
been notified without delay, and where there is no impedi
ment in the way of the ship getting there for which the 
charterer is in any way responsible, I think the contract 
should lie construed as though the particular place had 
liven inserted in it. In Parker v. Winlow ( 1 ), the vessel was 
to proceed to Plymouth, not higher up than Torpoint or 
New Passage, and discharge. She was ordered to a certain 
wharf for that purpose — to which the vessel at the then 
state of the tide could not get. She was detained in con
sequence and a claim for demurrage was made. Erie, J., says:
“ The plaintiff contracted that the ship should go to such 
place, within the limits, as should lie named, provided it 
was a proper place. It now appears that in fact Brunswick 
wharf, which was named, was a proper place. The plain
tiff therefore contracted to take the ship to that place, and 
the lay days did not commence till it got there." See also 
Murphy v. C'ojfin (2); Tapseott v. Pal four (3); Tharsis 
Pulphur ami Copper Co. v. Morel Brothers (4). And in 
Nelson v. Dahl, already cited, James, L. J., says : “ What 
is the difference in point of legal construction and effect

(1) 7 E. & B. (Ml. (3) L. R. 8 C. P. «.
(2) 12 Q. B. D. 87. (t) |18»1|2 Q. B. 817.
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1000. between such h charte rparty, completed hy RubseQUently 
ovhiiino naming the port and dock and a charterparty con- 
Mi1.mii.. tabling the names of both.” Is this notice sufficient' 
Barker. J. Two things must concur to make it so. The vessel must 

have been at her loading berth, and she must have 
lieen ready to receive cargo. I do not think a notice 
can be given in advance that the vessel will be at her 
loading berth ami ready to receive cargo on some future 
day. The notice which is to lie given is of an existing 
fact — that the vessel is at her berth and is there ready to 
receive her cargo ; and until that is the fact, and the notice 
of it given, the lay days do not commence. They did not,
I think, commence in this case until the 13th ot September, 
when the cargo began to be delivered, and they must be 
computed from that date. The next Question is at what 
date, under a proper construction of this charter, ought the 
charterer to have completed delivery of the cargo for load
ing, he being under an obligation to furnish it at “custom
ary despatch." Involved in this is a Question of law as to 
the meaning of that expression, and a Question of fact* 
under the evidence as to the rate of such loading reijuired 
to satisfy such meaning. It was attempted to prove that 
the words “ customary despatch " had a well-defined and 
generally understood meaning among shippers, shipowners 
and others engaged in the lumber trade at St. John, and 
that the rights and liabilities of the parties must lie deter
mined subject to that meaning, as they must be taken to 
have contracted with that in view. Ami it was said that 
by such recognized custom, if a cargo such as the one in 
Question were furnished at the rate of 20M. per running 
day, or its alleged equivalent of 25M. per weather-working 
day, the vessel was getting “customary despatch." The 
evidence, I think, altogether failed in establishing the con
tention, ami we are therefore left to give a construction 
and meaning to the words according to their legal import. 
In Keanrn v. 1‘ear tun (1), the jury were instructed that 
the expression " usual despatch ” meant that the vessel 
should be loaded with the usual despatch of persons who 

(1) 7 H. & N. 380.
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have a cargo ready at Liverpool (here it would be St. John) 
for loading. At what rate then is the charterer to furnish 
the cargo in order to fulfil his contract ? In other words, 
what is the usual ami customary rate at which, under 
ordinary circumstances, cargoes of this description are 
delivered to the ship for loading at this port ? 1 can only 
decide that question of fact upon the evidence which has 
been given lefore me, ami 1 find that rate to be 36M. |s:r 
weather-working day, any substantial work to count as 
half a day, as determined by the present Lord Chief Justice 
in Brunckelmv Steu )nnk ip Co. v. Lamport (1 ). The evidence 
shows ulany instances where cargoes have been furnished 
at double tliis rate: ami according to Vincent’s evidence in 
this case out of the 82 working days from 13th September 
to 19th October inclusive, there was actually nothing done 
on fourteen of them for want of cargo ; so that in fact the 
whole cargo of 718M. was loaded in 18 days, or at the 
rate of say 40M. per day ; and there were days upon 
which a much greater quantity was delivered. On this 
basis the vessel should have been loaded on the lltli 
October, which would leave her eight days on demurrage, 
at $60 a day, or $480. It was argued on the part of the 
charterer that any delay in furnishing the cargo was due 
to the failure of the Intercolonial Railway to furnish the 
necessary transport from Calhoun’s mill to the Government 
wharf, a distance of a I suit a hundred miles ; and that for 
this delay he was not responsible, having done all in his 
[lower to expedite the delivery. The argument was that 
as this railway is the usual, if not the only, means of getting 
a cargo of lumber to the Government wharf for shipment, 
and as the vessel was obliged to go there for her cargo, 
under the option which the charterer had of ordering her 
there, any loss by reason of delay caused by the Railway 
authorities in getting the cargo there must fall on the 
ship. I do not at all agree with this proposition. Delay in 
getting a cargo to a wharf where it is to be shipped is one 
thing — delay in loading it when it is there is quite 

(1) |1807] 1 Q. B. 571.
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1900 n different tiling. In Kearon v. Pearson (1), just referred 
CveiiiNu to, the Court held that “ usual despatch ’’ was the usual 
McLeon. despatch of a person having a cargo at the place of loading 
Barker. J. ready for loading. In that case the cargo of coal was 

being brought from a colliery at Wigan down a canal in 
flats, when the canal was frozen by a sudden frost and 
traffic was interrupted so that a serious delay in the load
ing took place. The Court held that the charterer must 
liear the loss as his contract was absolute. Wilde, B., says: 
“The stipulation that the vessel shall ‘be loaded with usual 
despatch ’ does not relate to the facilities which the 
charterers may have in their trade of getting the coal 
alongside the vessel, but to the putting it on board." So in 
Ashcroft v. Crow Orchard Colliery Co. (2), the same rule 
was applied where the words in the charter were, “ to be 
loaded with the ‘usual despatch’ of the port"—a mere ex
pansion of the phrase “customary despatch." See also 
Ailams v. Royal Mail Steam-Packet Co. (3).

A further claim for demurrage is made by the ship
owner for detention by reason of the charterer not present
ing proper bills of lailing to the master: and damages are 
also claimed against the plaintiff on his undertaking given 
on obtaining the ex parte injunction. The first of these 
two claims arises out of a dispute between the owner and 
charterer as to the form of the bills of lading as I have 
already pointed out. Un the 21st of October the master 
gave the charterer a further notice of his claim for demur
rage, the vessel having been prevented, as he claimed, from 
clearing within the forty-eight hours which, according to 
Captain Stewart, is the time usually allowed for that pur
pose. On that day or the day before—the evidence is not 
very clear which—the charterer’s agent presented bills of 
lading to the master for signature at the Custom House, but 
the master refused to sign them unless the demurrage claim 
was first settled. It is true that he did not have possession 
of the bills to read them, but his refusal to sign was abso
lute unless the demurrage claim was first settled. The

(1) 7 H. A N. 387. (2) L. R. 9 Q. B. 510.
(3) 5 C. B. N. 8. <82.
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master claimed that, under the charter, the ship had a lien 
on the cargo for the demurrage at the port of loading. 
The shipper, on the contrary, claimed that no such lien 
existed, but if it did, he was entitled to have bills signed as 
presented. The charterparty provided that bills of lading 
were to be signed as presented without prejudice to the 
charterparty : and that the vessel was to have an absolute 
lien upon the cargo for all freight, dead freight and demur
rage ; charterer’s responsibility to cease when vessel was 
loaded and bills of lading signed. The hills of lading which 
the charterer presented to the master for signature, and 
which he refused to sign, are in the usual form, and provide 
for the cargo to lx- delivered “ unto order or assigns, |«lying 
freight on said lumber with all other conditions as per 
charterparty, dated at St. John, N. II , May 3rd, 1899." 
There were some minor objections to the bills of lading, 
but they were unimportant — the demurrage claim caused 
all the difficulty. In my opinion the master was wrong in 
refusing to sign the bills as presented. It is not necessary, 
for the purposes of this case, to determine whether the lien- 
clause in the charterparty covered n detention in loading 
as well ns in discharging the cargo : for if it did the lien 
would not, I think, be lost by signing bills of lading such 
as were presented to the master for signature, they being 
subject to the conditions of the charterparty which 
created the lien, and which expressly provided that such 
bills of lailing should he without prejudice to the charter. 
It is settled, I think, by authority that such bills of lading 
are to be read as though the conditions of the charter- 
pnrty were incorporated in them.

In Purteiis v. Walney (1), Brett, L J., says: “ I take 
the decision in Gray v. Carr (2) to have been that those 
words (“on flaying freight for the same goods,and all other 
conditions, as per charterparty ’’) in a bill of lading are to 
lx- treated as words of reference to the charter|iarty ; and 
that they therefore introduce into the bill of lading every 
condition that is in the charterparty by way of reference; 
so that they bring into the bill of lading every condition 

(1) 3 Q. B. D. 631. (2) L. R. 0 Q. B. 522.
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<if the charterparty in its terms, and make ever)’ one of 
those conditions part of the bill of lading as if they had 
been originally written into it." Cotton, L. J., says : “ The 
words of the hill of lading are ‘paying freight for the same 
goods and all other conditions as per charterparty.’ There 
is an express provision in the charterparty that the ship
owner shall have an absolute lien on the cargo for all 
freight, dead freight, and demurrage. It is impossible not 
to import that into the contract entered into by the hill of 
lading." See also Gray v. Carr (1): Gullisclien v. Stewart 
Brothers (2): Jones v. Hottglt (3).

In Hayner v. Heileriaktieholayet Comtor (4), the 
same question arose under circumstances about identical 
with those here. The vessel there was chartered to load a
cargo of coal at Grimsby and to proceed to Cronstadt and 
deliver it there. The charterparty contained a provision 
that the captain should sign charterer's hills of lading ns 
presented without qualification, except by adding weight 
unknown, within 24 hours after being loaded : or pay £10 
for every day’s delay as ami for liquidated damages until 
the ship should be totally lost, or the cargo delivered.
The captain refused to sign the bills which were presented.
A , precisely as in this case, hail arisen as to the
date of the vessel’s readiness to load, ami as to the amount 
of the demurrage payable by the plaintiff. And the captain 
insisted in inserting in the bills of hiding the following 
words : “ Together with demurrage, protests and consular 
expenses as per margin, £204, to be paid at the port of dis
charge before breaking bulk and he signed bills of lading 
under protest in this mollified form and sent them to the 
charterer—sulistantislly the course which Captain Stewart 
intended or claimed the right to adopt. When the vessel 
arrived at Cronstadt the master refused to deliver the cargo 
until the £204 were paid. This action was brought not 
old); to recover the amount back, but also the £10 per day
for the delay by the captain in not signing bills of lading 
us presented. It was held that the charterer was entitled

(1) !.. H. Il y. H. 322. (31 5 Kx. D. 113.
(2) 13 y. B. 1). 317. (4) 11HU3| 2 y. B. 289.
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to recover back so much of the demurrage claim as had 
been improperly paid, and that the captain was liable for 
refusal to sign bills of lading as presented for such damage 
as had been sustained ; and that the master was wrong in 
insisting upon adding the wools he did.

1 have therefore no doubt that Captain Stewart was 
wrong in refusing to sign bills of billing until the demur
rage claim was settled ; and 1 think he was also wrong in 
refusing to sign the bills of lading presented to him, and in 
endeavoring to force upon the charterer bills containing 
stipulations to which he was in no way bound to submit. 
Any delay therefore occasioned by the dispute over the 
bills of lading arose out of the shipowner’s wrongful or 
unwarranted action, and is in no way the fault of the 
charterer. As to the Question of damages, for which it is 
claimed the charterer is liable under his undertaking on 
obtaining this injunction in this case, I do not think there 
is anything in it. If I thought there were any dumagcs 
sustained by the defendant by reason of the injunction 
oilier, which in my judgment the plaintiff ought to pay, I 
do not see upon what basis I could ascertain them, because 
no evidence whatever has been given to show what they 
are. This claim has nothing to do with demurrage — it 
arises altogether outside of the clmiler : ami in order to 
recover any damage there must be evidence to show what 
it is; that is if the Court was wrong in granting the 
injunction, liecnuse it is only in that case the plaintiff can 
la- liable for any damage at all. When this matter first 
came before me I had great doubt as to whether this 
Court had the right to interfere by injunction. In Peek 
v. Larsen (1), a case similar in principle though not 
altogether identical in its circumstances, an injunction was 
granted restraining the defendants from sailing with the 
cargo, precisely the same as the order granted by my 
brother McLeud. No question was raised as to the right 
to proceed in that form. There may 1-e cases such as Jones 
v. Huugli (2), where the act of the master in sailing with 
the cargo without signing any bills of lading at all would

(1) L. H. 12 Eq. 378. (2) 5 Ex. D. 115.
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not amount to n conversion of the property, but in n case 
where the charterer is by law entitled not only to have 
bills of lading, but bills of a particular description, he is 
not bound to permit the master in violation of his own 
contract, under which he has got possession of the cargo, 
and U]>on which he claims a lien for a large sum ol money, 
to proceed to his port of destination with the cargo with
out first giving the owner of the cargo such evidence of 
ownership and control as is supplied by proper bills of 
lading ; and that if the master persists in his determination 
to sail, either without signing bills at all, or after signing 
bills which are not in accordance with the contract of 
the charter, the master of the ship should be restrained 
from carrying the cargo to sea. I think Mr. Justice 
McLeod was right in granting the injunction order.

As to the question of costs I think each party should 
have the costs so far as he has succeeded. I shall direct 
the Clerk to allow to the plaintiff the costs of the bill, and 
obtaining and serving the injunction on 1er ; and to the 
defendant the remaining costa And from the fund in 
Court the Clerk will pay to the defendant or his solicitor, 
the sum of 5WI and his taxed costs ; and pay the balance 
to the plaintiff or his solicitor.
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SCOTT v. SPROUL

lu teei'uyatueieH — A mtieer — A iithiyn Uy — Knoiclalge, iufunnu- 
tiou mut belief — iMieumeni in publie office.

An answer to an interrogatory must la- in plain ami positive 
language, and clear in meaning, so that it may la- safely put 
in evidence.

It ia not aultli'ient for the plaintiff, in answer to an interrogatory, 
to deny having any Knowledge, without stating his infor
mation and la-lief.

Where a plaintiff was properly interrogated as to the existence 
of a ilca-ument in a publie office it was held that he was not 
lamnd to seek knowledge as to the fact, hut that if he had 
aueh knowledge, or information or la-lief upon the subject, 
lie should answer fully as to his knowledge, information and 
la-lief.

The hill in this suit is tiled for the foreclosure of a 
mortgage dated April 14, 1883, executed by Nelson Jonah 
and wife in favor of Mary E. Hlakney to secure the sum 
of $500. Mary E. Hlakney married Newton Jonah, and 
they assigned the mortgage to one William Scott for the 
expressed consideration of $500, by assignment dated Sep
tember 1, 1888, anil he assigned the mortgage to the plain
tiff by assignment dated November 2, 1880, and for an 
expressed consideration of $500. Mary E Hlakney is a 
daughter of the said William Scott and a sister of the 
plaintiff The defendant by his answer claims that the sum 
for which the mortgage was given was Mary E Hlakney's 
sejiarate property, and was advanced to be employed as 
capital by one George H. Jonah, a son of the mortgagor 
and brother of the Newton Jonah who sulwipiently married 
Mary E Hlakney, to enable him to carry on a general 
store ; that the money was used for that purpose, and that 
before the assignment of the mortgage the mortgage debt 
was paid in full to the mortgagee by goods from the store 
and by cash. The defendant also alleges that on August 
14, 18811, the mortgagee gave a discharge in writing 
properly executed, acknowledged and registered to one 
Henry N. Jonah, and that by Henry N. Jonah is meant

VOL II. ». B. K. B.-6
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1 !>(*() tlir mortgagor. At this time the mortgagee was married 
suin' to Newton Jonah, but by what is alleged in the answer to 

si'ti"! i- lie error or inadvertence, the discharge was not executed by 
him. The further defence is set up that the defendant 
purchased the property in November, 1890, for SI GOO ; 
that he believed it was unincumbered, and that the assign
ment to William Scott and by him to the plaintiff was 
without any consideration, and at least without valuable 
consideration, and that loth William Scott and the plain 
tiff had knowledge before the assignments to them that 
the mortgagee had been paid. Interrogatories were 
delivered by the defendant for the examination of the 
plaintiff. By the third interrogatory the plaintiff was 
required to set forth with full particulars and detail what 
consideration or value was paid or given by him for the 
assignment to Inn. of the mortgage, and whether or not 
the same was paid or given by him in cash or in goods, or 
in some other and what manner, and when and where and 
to whom, and whether by the plaintiff personally or by or 
through the means or agency of some other and what per
son or persons. To this interrogatory the plaintiff answered 
that the consideration was an advance by his lather, the 
said William Scott, to him on account of his (the plaintiff's) 
share in his father's estate to the extent of the amount he 
might receive from the mortgage.

The defendant’s fifth interrogatory was as follows :—
“ Is it not true that all the consideration and value 

given and advanced by said Mary E. Blakney on the 
execution to her of said mortgage, were at the time the 
same were so given and advanced by her, the sole and 
separate •property of said Mary E. Blakney individually or 
how otherwise t State how and in what manner and from 
whom respectively said Mary E. Blakney acquired or got 
such consideration given or advanced by her for the 
execution to her of said mortgage. Set forth your utmost 
information, knowledge and belief respecting all matters 
inquired after by this interrogatory." Plaintiff answered 
that lie had no positive knowledge of the matters inquired 
after in the fifth interrogatory, but that his information
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and belief were that the money advanced by said Mary E. 
Blakney for the execution to her of the mortgage was her 
sole and separate property, and that he did not know from 
whom she aci|iiired said money.

By the defendant’s seventh interrogatory the plaintiff 
was asked if it were not true that the consideration or 
some or what part thereof, advanced by said Mary E. 
Blakney upon the security of the mortgage, was put into 
the said business and store of said George H. Jonah as part 
uf the capital thereof. Of the matter inquired of by 
this interrogatory the plaintiff replied that he had no 
positive knowledge.

Defendant’s eighth interrogatory was as follows :—
“Is it not true that on the 14th day of August, A. Ü. 

1888, or at some other and what date the said mortgagee 
signed, sealed and delivered a document or paper writing 
in the following or some other ami what wonls and figures, 
that is to say, 'Albert County. The debt secured by the 
mortgage dated the fourteenth day of April. A. I). 1883, 
No. 11182, folio 373, libre 2, Recoids of Deeds, has been 
paid to me by Henry N. Jonah, anil in consideration 
thereof 1 do hereby discharge the said mortgage and release 
the mortgaged premises to said Henry N. Jonah and his 
heirs. Dated August 14th, 1886. In Witness Whereof I 
set my hand and affix my seal. (Sgd) Mary E. Jonah. 
[L.S.] ’ Did not said mortgagee at some and what time ami 
in the presence of some and what person or persons sign a 
document or paper writing in the wonls anil figures or to 
the purport and effect above set out, or how otherwise 
respectively f Did not said mortgagee at some and what 
time and in the presence of some and what person or per
sons, seal, or acknowledge that she sealed, a document or 
paper writing in the wonls ami figures or to the purport 
and effect above set out, or how otherwise respectively ! 

Is it not true that said mortgagee on said 14th day o! 
August, A. D. 1886, or at some other and what date did 
sign, seal and deliver in the presence of Wilfred B. Jonah, 
a brother of said New’ton Jonah, or in the presence of some 
other and what person or persona, a document or paper

1900.
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writing of or to the purport or effect aforesaid, or to some 
other aixl what purport or effect, professing to release and 
discharge said mortgage, or in some other and what way 
relating to the release and discharge ol said mortgage, or 
how otherwise respectively Î Is it not a fact that said 
mortgagee did actually on said 14th day of August, 1880, 
or at some other and what date sign a document or paper 
writing of or to the purport or effect that the debt due on 
or secured by said mortgage had l>een paid to her, and that 
she released and discharged said mortgage, or to some and 
what other purport ami effector how otherwise respectively ! 
Is it not true that said mortgagee did on said 14th day of 
August, A. D. 1880, or at some other and what time, per
sonally appear at Elgin, or at some other anil what place 
in the County of Albert, before William J. McKenzie, or 
some other and what Justice of the Peace in and for said 
County of Albert, and acknowledge that she signed a 
document or paper writing of or to the purport or effect 
aforesaid, or of or to some other.and what purport or effect 
professing to release ami discharge said mortgage, or in 
some other and what way relating to the release and dis
charge of said mortgage or how otherwise respectively 
Is it not true that a certificate or acknowledgment of the 
payment to said mortgagee of the debt secured by said 
mortgage and of the release and discharge by her of said 
mortgage signed, sealed and delivered by said mortgagee, 
or purporting to lx- so signed, sealed and delivered by said 
mortgagee, or by some other and what person or persons 
in the presence of said Wilfred B. Jonah, or some other and 
what ja-rson or persons, and in the words and figures above 
mentioned, or in some other and what words and figures 
and purporting to have been so signed, sealed and delivered, 
and also purporting to have been acknowledged as afore
said, or in some other and what way la-fore such Justice of 
the Peace, or some other and what Justice of the Peace 
was registered in the office of the Registrar of Deeds in ami 
for said County of Albert, on or about October 12th, A. D. 
1806, by No. 12732, in libro X, folio 208, or in some and 
what other registry on some and what other date, by some
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other and what number, and in some other and what liook 
and page. Set fortli your utmost information, knowledge 
and belief respecting all matters inquired after by this 
interrogatory.”

Defendant’s answer to this interrogatory was as fol
lows :—

“ My utmost knowledge, information ami belief is that 
the said mortgagee did not sign, seal and deliver a document 
r paper writing on the said 14th day of August, A. I). 

1 ss(j, or at any other time as set forth in defendant’s eighth 
interrogatory, but as towhether any paper writing or docu- 
icnt was on said day signed by said mortgagee, the contents 

".hereof will appear by the records of the registry office of 
Albert County, to which I crave leave to refer for the fact 
«ml certainty of the contents thereof ; and I further say 
".hat no such |iaper is or ever has been in my possession, 
and I have no knowledge of the existence of such, or that 
any such paper was ever signed l>y the said mortgagee at 
any time in presence of any person, or acknowledged before 
the said William J. McKenzie ift a Justice of the Peace for 
Albert County or otherwise, or before any other officer or 
person, nor have I any knowledge of the registration of 
any such paper, writing or document on the day, in the 
County record book, on the page or by the number as set 
forth in said interrogatory."

By defendant’s ninth interrogatory the plaintiff was 
asked his full knowledge, information ami belief as to 
when ami from whom, before the commencement of 
the suit, he learned or had any and what information 
or belief that the document or paper writing mentioned 
in the preceding interrogatory, or any such or other 
locument or paper writing purporting to lie a statement 
by the mortgagee of the payment to her of the debt 
secured by said mortgage, ami of the discharge by her of 
said mortgage had been executed by said mortgagee. 
Defendant answered that la-fore the commencement of the 
suit he did not learn or hear from any ]arson whomsoever, 
nor ilid he have any information or belief that said docu
ment or paper writing had ever been executed by the

HIOO.
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1900. mortgagee, and that the first information lie had in regard 
Soiitt thereto was in the defendant’s answer. Defendant tiled 

Hrtuin.. exceptions.

Argument was heard February 20, 1900.

A. S. White, Q.C., ami Leonard Allison, Q.C., in sup
port of exceptions :—

The answer to the third interrogatory is insufficient, 
because of its misleading and evasive nature. It does not 
disclose that the plaintiff's father had any estate, or what 
the plaintiff's share in it would lie. It is material that all 
the particulars connected with the assignment should 
appear, that it may he determined whether it was made in 
good faith, in view of our defence being that the mortgage 
debt was discharged previous to its assignment to the 
father by the mortgagee. The answer to the fifth inter
rogatory does not state the plaintiff's information and 
belief, but merely denies having knowledge ns to whom 
Mary E. Pinkney acquits*! her separate property from. 
We are entitled to the plaintiffs information and belief: 
Laughton v. Prescott ( 1 ).

The seventh interrogatory is wholly ignored by the 
plaintiff in respect of that part of it which impures if the 
consideration for the mortgage was not put into the busi
ness of tieorge H. Jonah. The answer is evasive and 
tricky, in that it is limited to a denial of the agreement 
as alleged in the interrogatory. A verlml or unsulistantial 
inaccuracy may have occurred in transcribing the agree
ment, ami it may lie that the defendant is concealing his 
knowledge in reliance upon that or some species of mental 
artifice or reservation. We are entitled to an answer upon 
the substance of the agreement. The same attitude of 
mind is observed by the plaintiff in his answer to the 
eighth interrogatory. If the document therein referred to 
has been misquoted, or if even the seal has lieen omitted, 
the plaintif!" might be blameless in his own mind in deny
ing that there was such a document. Interrogatories ami 

(1) 1 N. B. Kq. M2.
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answers are not an exercise in verbal subtleties. If they 1000.
were such they would give rise to intolerable conditions, seiIn
for the interrogatories would have to be loaded down with sinaiT- 

retinements to anticipate every conceivable sophism in the 
mind of an opponent. The answer also fails to give the 
defendant the benefit of plaintiff’s information and belief.
The answer to the ninth interrogatory is open to the like 
criticisms.

G. H. V. Belyea, contra :—

The answer to the third interrogatory is substantially 
sufficient, and its meaning is intelligible to a reasonable 
mind. The consideration for the assignment is disclosed 
by the relationship of the parties. When sulistantial infor
mation is given by the answer the Court will not require 
minute and vexatious discovery : Wiley v. Waite (1):
Reade v. Ifooilroojf'e (2). I cannot understand the state of 
mind that can criticise the answer to the fifth interroga
tory. The plaintiff's knowledge, information and belief 
are given. If the seventh interrogatory is not answered 
with respect to the purpose for which the money was bor
rowed, and the disposition that was made of it, I submit 
that as the information is not material the exception 
should not be allowed : Baity v. Kenrich (3). The answer 
to the eighth interrogatory is wholly misconceived by the 
defendant if lie seriously regards the plaintiff as sheltering 
himself behind a trick of words. The Court will not say 
that a solicitor has framed an answer in deceit if it does 
not irresistibly support that inference. The defendant is 
not entitled to information from the plaintiff as to whether 
or not the document referred to in the interrogatory is 
registered. The fact is a matter of public record, and 
defendant can inform himself upon it. In such a case the 
Court will not coni]>cl an answer to be put in : Hendrick* 
v. Hallett (4) ; Glenyatt v. Fraeer (5). The ninth interro
gatory is substantially answered.

(1) 1 N. B. Eq. ISO (4) 1 llan. 183.
(2) 21 Beav. 421. (6) 2 Hare, 101.
(8) 13 Price, 201.

*
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1900. White, Q.C., in reply.

<i'Hui i. 1900. March 20. Barker, J. :—

The first exception lias reference to the answer to the 
third interrogatory, and it is objected that the plaintiff 
lias not hy his answer tliereto set forth to his utmost 
knowledge, information and lielief what consideration ill- 
value was paid or given by the plaintiff" for the assignment 
to him of the bond and mortgage, and when ami where 
and to whom respectively such consideration or value was 
so paid ami given, and whether or not such consideration 
or value was so paid or given by the plaintiff personally 
or by or through the means or agency of some other |«r- 
son, and if so who t The answer is as follows : “ I say 
that the consideration between the said William Scott and 
myself for the assignment to me of said I «ml and mortgage 
was an advance by my father the said William Scott to me 
on account of my share in his estate, to the extent of the 
amount 1 might receive from the said I mud and mortgage, 
I living the son of the said William Scott." This sentence 
is not very neatly worded, nor is its meaning altogether 
clear. Notwithstanding this I was at first disposed to 
think it was substantially an answer to the interrogatory. 
In Read> v. Wondroutfe (1), the Master of the Bolls says: 
“When I see that the sulistantial information is given, 
though not strictly and technically, I have always dis
couraged exceptions : hut where information is refused, it 

• is the duty of the Court to enforce it." It must, however, 
lx- remembered that this interrogatory relates to a fact 
peculiarly within the plaintiff's knowledge,and in reference 
to which he cannot refuse to answer both fully and pre
cisely. The defendant is entitled to such admissions as the 
plaintiff may he in a position to make in terms sufficiently 
plain and positive to obviate the necessity for proof : and if 
they are not so, hut are couched in language capable of more 
than one meaning, or in language whose meaning is not 
altogether clear, it would lie unsafe to put it in evidence 

(1) 21 Bear. 421.
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its an admission, and therefore it is open to exception as 
not being a sufficient answer. In this answer it is said 
that the consideration for the assignment of the mortgage 
from the father to the son was an advance by the father 
to tlie son on account of his ultimate share in his father’s 
estate. What I presume was really meant was this—that 
there was no valuable consideration for the assignment at 
all, but that the father gave the mortgage to the son and 
whatever he was able to collect on it was to be considered 
as an advance on account of his share in his father’s estate. 
It is so simple a matter to tell the exact facts that one 
wonders in a case like this that it has not been donc. 1 
think this exception must be allowed.

Second Exception. — Hy the fifth interrogatory the 
plaintiff is required to state how, in what manner ami 
from whom Mary E. Blakney acquired or got the money 
advances! by heron the bond and mortgage. In his answer 
the1 plaintiff admits that this money was Mary E. Blakney s 
separate property, but says that he ileies not know from 
whom she acquired it It is not very apparent what 
relevancy to tin- matters in dispute this inquiry has, but 
as the plaintiff has uiulertaken to answer it he must tio so 
fully, ami as he has only answered as to his knowledge- 
ami not as i his information and lielief his answer is 
elefective, ami this exception must also Ik- allowed.

Thinl Exception. — 1 think this exception must In- 
allowed. The plaintiff is specially interrogateel as to 
whether the X.iOO originally loaned to Jonah was not Iwer- 
rowed to Is- put into the business to be employed as part 
of the capital for carrying it on. The plaintiff has not 
answered this at all.

The fourth, fifth anil sixth exceptions refer to the 
answer to the eighth interrogatory, and they must, I think, 
all be allowtsl. I do not wish to lie unilerskssl as saying 
that this plaintiff is umler any obligation to make- a search 
at the registry office- to get information as to this allegeel 
discharge, which is saiel to Is- there recorded — but if he 
1ms actually dime- so ami in that way acquired a knowltslge- 
of the fact, he is us much bound to answer ns to that

: -mi

!■*. NIVT
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1900. knowledge ns he would be in référencé to anything else.
Or if lie has acquired information ns to it from other 

si um i- sources upon which he has formed a belief, he is bound to 
Barker. J. answer fully as to such information ami belief. This is a 

material part of the defence, and the answer of the plain
tiff in reference to it is by no means satisfactory. He says 
in the first place that his utmost knowledge, information 
and belief are that the said mortgagee did not sign, seal and 
deliver a document or paper writing on the 14th day of 
August, 188(1, or at any other time as set forth in defend
ant's eighth interrogatory. This, to some consciences, 
would be accurate if some slight verbal error bad been 
made in setting out the instrument; but be goes on in the 
same sentence as follows : “ but as to whether any paper 
writing or document was on said day signed by said mort
gagee, and the contents thereof will appear by the records 
of the registry office of Albert County, to which I crave 
leave for the fact and certainty of the contents thereof to 
refer." If it were necessary to draw any inference from 
this I should say the plaintiff had at all events full infor
mation that there was in fact on recon 1, as the defendant 
alleges, a paper such as that set out or sulistantially so, 
though perhaps only signed by the mortgagee without 
being sealed. The plaintiff in his answer goes on to say 
that he has no knowledge of the existence of any such 
paper or of its having been signed, or acknowledged or 
registered. It is strange that he should crave leave to refer 
to a document on reconl, if he was not well assured by in
formation which he believed that the paper was there and 
what were its contents. He does not pretend to deny this 
information, and I think the defendant is entitled to have 
the full ticnctit of the plaintiff 's information and belief as 
to the fact, if he has no actual knowh-dge. It is true that 
the plaintiff says that he had no knowledge, information 
or belief as to any such document before this action was 
commenced, but it is also true that he says the first he 
heard of it was from the defendant's answer. When he 
answered these interrogatories he had at all events such 
information on the suliject ns the defendant's answçr
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would give him, and it is not unreasonable to suppose that 
with that information the plaintiff would take some 
steps to ascertain whether the statement was true or not. 
At all events the defendant is entitled to have the plaintiff s 
oath either that he has no information or belief on the 
subject, or if he has, what it is.

Seventh Exception. — Hy the interrogatory to which 
this exception relates the plaintiff is asked first as to his 
knowledge, information and belief as to a certain specified 
(«liter set forth at length in the ipiestion, and where he got 
such information : and second, as to his knowledge, infor
mation anil belief as to any such document or writing pur- 
(sirting or professing on its face to be a statement by the 
mortgagee of the payment to her of the debt secured by 
said mortgage, and of the release and discharge by her of 
this mortgage, or in some other and what way relating to 
such payment anil release. As to this latter part of this 
interrogatory the plaintiff has not answered at all.

The exceptions must all be allowed with costs. The 
plaintitf will have .SO days from the date of settling the 
minutes of the order to put in an amended answer.

In re STACKHOUSE, a Drunkard.

Drunkard — Allmcnnre to family — Payments out of principal 
— Act 53 Viet. c. 4, h. 370.

When* th«- estate of a drunkard did not yield sufficient income 
to maintain him and to partly maintain his family, the 
Court, under Act 53 Viet. c. 4, n. 27». ordered a yearly 
sum to be paid out of principal hy the drunkard's Committee 
to the family for their support.

The faetH are fully stated in the judgment of the 
Court.

Argument was heard April 24, 1900.
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1ÜOO. W WutHon Allen, Q.C., for the wife and children of
/» the drunkard :—

Htackiioi >i:.
A IlKV.XKAim.

The income from the estate is wholly insufficient to 
support the drunkard ami 1ns family, and the principal 
must be drawn upon. The estate may therefore with pro
priety, and with no diminution of advantage to the 
drunkard, lie divided into three equal portions, one to be 
set apart for the drunkard, and the other two to be vested 
in the wife and children respectively. Section 27(i of Act 
53 Viet. c. 4 confides the dis|ioaitioii of the estate to the 
discretion of the Court.

J 11 M. Baxter, for the Committee:—

The allowance for the support of the drunkard should 
be calculated upon the basis of his present necessities, and 
with a regard to the prolmhle duration of his life. The 
Committee is not unopposed to the request of the 
lietitiouer if the Court considers that it has power under 
the Act to make an order for the immediate division of the 
estate. There must lie considerable doubt of the existence 
of such a power. The drunkard may reform, and may 
recover a capacity to manage his affairs. In that event the 
Committee should be in a position to restore the estate to 
him. It is not certain that he cannot make a valid will. 
The Court might very well hesitate to deprive him of that 
right by an immediate disposition of two-thirds of his 
property.

1(100. April 27. Barker, J. :—

In July, 1807, a declaratory order was made against 
Roliert T. Stackhouse as an habitual drunkard under the 
provision of Act 53 Viet. c. 4, and a few days later E. U. 
Hickson was ap|>oiiitcil Committee of his estate under 
section 264. The order was made on the application of the 
wife, and it still remains in force, no motion ever having 
been made to have it annulled or superseded. Stackhouse 
was entitled to a share of his father’s estate which was to be
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distributed on his mother’s death, which took place a few 
months ago. The amount is $3,814.02, and it has been paid 
to Hickson as Committee of Stackhouse’s estate, and is now 
on deposit at 3 per cent, interest in the Bank of New Bruns
wick in Hickson’s name as such Committee. In 1892 Mrs. 
Stackhouse and the children then living with her finding it 
impossible to remain with Stackhouse on account of his 
habits, removed to Boston, anil since that time she, with such 
assistance as some of her children were able to give to her, 
has supported herself by taking boarders and in other ways: 
Stackhouse having during that period substantially contri
buted nothing to her sup|iort. The wife now applies, under 
section 276 of the above Act,for an allowance for the support 
and maintenance of herself and family from the fund, and 
in order to save the expense of a separate application, the 
Committee, by consent, applies for an order as to the dis- 
|sisal of the fund and an allowance for the support of the 
habitual drunkard himself. It appears that there are now 
six children living, three sons, and three daughters of the 
respective ages of 21,16 and 14. The eldest son is married, 
but the remainder of the family have been living together 
in Boston, the two sons ljoariling with their mother, the 
eldest daughter assisting her mother in carrying on the 
house, and the two younger daughters lieing at school. 
Stackhouse is 55 years of age, somewhat impaired in health, 
without any trade or occupation, and altogether without 
means of support, except from the fund now in his Com
mittee’s hands. The evidence does not warrant much hope 
ot his reformation : and with his present habits, any 
money in his jxjssession is simply squandered in the most 
reckless way.

I have had the parties examined orally before me so 
that I might be fully informed as to the facts, and be the 
1 letter enabled to make an order which might, in my 
judgment at least, be proper in view of the necessities of 
the parties and the provision of the Act under which these 
proceedings are taken. The Committee — Mr. Hickson — 
asked for a yearly allowance not exceeding 8200 : and Mr. 
Allen’s projxwition on behalf of Mrs. Stackhouse was that
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1!K)I l. the fund lie now divided in three parts — one to go to
Z» >v Stackhouse, one to his wife, ami the other among the 

Ht.v kikm SK. . , n
a iHtvNKAim children. An thin in, I believe, the hint time nny such

Hiirkvr. .1. question has arisen under this Act, I was desirous of giving 
the matter some consideration so that my conclusions might 
afford some guide fol- future applications of a similar 
character. These provisions in reference to “ habitual 
drunkards," by which this Court is vested with power to 
act, have, 1 think, as their primary object the preservation 
of the drunkard's property. It is not enough to give the 
Court power to interfere that the man should be an 
habitual drunkard — but he must be possessed of or 
entitled to property which by reason of his habits he is 
unable to manage, and which he i ";rs; or else he 
must by reason of his habits be transacting his business 
prejudicially to the interests of his family. So far as the 
control and management of his property are concerned he is 
treated, so long as the declaratory order and proceedings 
founded thereon are in force, in almost identically the same 
way as a lunatic found so by inquisition whose property is 
in the hands of a Committee. See section 270. In A'x parte 
Whithrecul (1), Lord Eldon says: “The Court in making 
the allowance has nothing to consider but the situation of 
the lunatic himself, always looking to the probability of 
his recovery and never regarding the interest of the next 
of kin. With this view only, in cases where the estate is 
considerable, and the persons who will probably be entitled 
to it hereafter are otherwise unprovided for, the Court 
looking at what it is likely the lunatic himself would do if 
he were in a capacity to act, will make some provision out 
of the estate for those persons." In In re Blair (2), Lord 
Cottenham said “ that he entertained great doubts with 
respect to the power of the Cleat Seal to grant, and with 
respect to the propriety of granting allowances to relations 
of lunatics for whom the lunatic was not legally liouml to 
provide." Lord Jessel in In re Evan» (8) says: “I concur 
with Lord Cottenham in thinking that the practice of giving 
away a lunatic’s property ought to be narrowed rather 

(I) 2 Mer. Illl. (2)1 M. &C.8UU. (3) 21 Uli. D. 2117.

D0D
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than extended. It is not the province of the Court to give 1900. 
general charity at the expense of a lunatic’s estate.” I am /« rr 
very clearly ot opinion that Mr. Allens suggestion of a * iimvkkaki».
• livision of the fund ought not to lie entertained. No such Marker. J. 
thing, I am satisfied, was ever intended by the Act, and it
is altogether opposed to the principle by which lunatics'
• states are regulated. If it be true that in dealing with a 
lunatic’s estate you should, as Lord Eldon says, always 
look to the probability of his recovery, there are stronger 
reasons for doing so in the case of an habitual drunkard.
The object of the Act was not to take the drunkard's 
property tiway from him, except in order to prevent it 
from being squandered and dissipated by himself. This 
Court must take care that he and his family, for whom he 
is under obligation to provide, get such support and main
tenance from it as is necessary, but anything not so 
required must go back to the drunkard himself in case he 
obtains a dissolution of the order. Section 276 expressly 
authorizes an appropriation to lie made from the moneys 
in the Committee’s hands for the support and maintenance 
of the drunkard and his family : and the only questions 
are whether it is necessary to make any such appropriation, 
and if so, how much ? The fund is not very large, but if 
it were much larger I should think the allowance for the 
drunkard’s sup|iort should not lie so generous that hr 
would feel there was no longer any necessity for self
exertion, and no incentive to reform the habits which had 
led him and his family into such uncomfortable straits. 
Considering all the circumstances, I shall order that the 
Committee be authorized, until further order, to appropriate 
from the funds in his hands, for the support and main
tenance of the drunkard yearly, a sum not exceeding 
$200 ; and that he pay to the wife for the support of her
self and three daughters, for the next two years, the sum 
of $200 a year, payable in advance, and thereafter the sum 
of $100 a year, payable in advance, until further on 1er.
The costs of the appointment of Committee and this appli
cation will be taxed, and be paid by the Committee out of 
the fund.
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1900. In re HARRIET LIGHT, a Lunatic.
Mot ».

Lunatic— Death uf t'innnii/tre—Interim Committee of /tenon 
ami entitle of lunatic—Ex /tarte a/t/toinlment.

On the ileatli of l hr Committee of the person 11ml estate of a 
lunatic tile Court appointi-d on an e.e /tarie application an 
interim Committee,

This was an application for the appointment of a new 
Committee of the person ami estate of Harriet Light, a 
lunatic, so fourni, in the room of the deceased Committee, 
and for the appointment of an interim Committee of her 
person and estate.

The deceased Committee of the person of the lunatic 
were James R. Ruel and his wife Sophia M. Ruel, and the 
deceased Committee of the estate of the lunatic was the 
said James R. Ruel. Both Committees were appointed in 
1882. Sophia M. Ruel died May 20, 1891, and thereafter 
until the time of his death, March 8,1900, James R. Ruel acted 
as sole Committee of the person of the lunatic. The estate 
of the lunatic yields a gross income of $1,895, and consists 
of real estate under lease, situate in the City of Saint John, 
and of bonds of the par value of 89,500. The petitioner is 
a son of the deceased Committee, and resides at the City 
of Saint John. Another nephew and a niece, both of age, of 
the lunatic reside at the City of Saint John. The lunatic 
is kept at a private ward in the Provincial Lunatic Asylum 
at a cost to her estate of 8195 per quarter, payable 
quarterly, and has been accustomed to receive from her 
late Committees liberal and suitable allowances out ot her 
estate of clothing and comforts. A scheme of allowance 
for the maintenance of the lunatic was not settled in the 
order and commission a pointing the late Committees, and 
the Committee of the estate of the lunatic had never passed 
his accounts in Court, but had tiled annually an account of 
his receipts and disbursements. The petitioner prayed that 
an inquiry might be had as to the nature and amount of
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the property and yearly income of the lunatic, and what 
portion of the income should be applied for the mainten
ance of the lunatic, and that he might be appointed Com
mittee of the person and estate of the lunatic, and that 
pending such inquiry and appointment he might be np- 
|snnted interim Committee of the person anil estate of the 
lunatic.

The application was heard Ma}- 9, 1900.

A. G. Blair, Jr., in support of the application :—

It is a matter of some urgency that an interim Com
mittee be appointed. The reference will very likely 
occupy considerable time, and in the meantime the 
petitioner or some suitable person should be appointed to 
manage the estate, collect the rents and income of the 
estate, and defray the maintenance of the lunatic. In In 
re Fountain (1) the Court appointed on an ex parte appli
cation an interim receiver of the estate of a supposed 
lunatic, pending an application for an inquisition.

Barker, J. :— I order that the petitioner be appointed 
interim Committee of the person and estate of the lunatic 
in the place of the deceased Committee, and that he collect 
the rents and income of the estate of the lunatic and make 
all reasonable and necessary disbursements for the main
tenance of the lunatic, anil that a reference be had to 
report who is the most tit and proper person or persons to 
lie appointed Committee of the person and estate of the 
lunatic, and to report who are the heirs at law and next of 
kin of the lunatic, and the yearly income, and the nature, 
value and quantity of the estate of the lunatic, and what 
portion of the yearly income should be applied for the 
maintenance of the lunatic.

(1) 87 Ch. D. 00».
VOL II. K.U.R. R.—7

1900.
Hakkikt
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inoO BLACK v. MOORE.
Man /.

Fraudiilent eonreyalice — Statute Ft KHz., c, 5 — Foreign assign
ment of personal property in Neir Brunswick—“ Mobilia 
sequuntnr personam.”—Conflict of Laics — Onus of proof 
(iarnishee— Equitable execution.

A .share in the annual income of an estate in Ireland payable 
under a will through the hands of the executor living in New 
Brunswick to the beneficiary living and domiciled in Massa
chusetts was assigned by the beneficiary by assignment 
executed in Massachusetts to trustee in trust, first, to main
tain the assignor and his family, and, secondly, to pay his 
creditors a limited sum. In a suit in this Province to set 
aside the assignment as fraudulent and void against a judg
ment creditor of the assignor, under the Statute l.‘i Eli/..,

Held, (1) that the validity of the assignment should not In* deter
mined by the le.e domicilii of the assignor, but by the law of 
New Brunswick :

(2) that assuming the validity of the assignment should be deter
mined bv tin* law of Massachusetts the onus of proving that 
the assignment was invalid by that law was upon the defend
ant, and that in the absence of such proof it must be assumed 
that the law of Massachusetts was the same as that of New 
Brunswick;

itii that as flu* money coming into the hands of the executor was 
liable to attachment under Act 45 Viet., c. 17, s. 21, or to 
equitable execution, the plaintiff was prejudiced by the 
assignment within the Statute 1H Eli/., c. o.

The facts are fully stated in the judgment of the 
Court.

Argument was heard March (>, 1900.

F. St. John Bliss, for the plaintiff:—

The assignment is charged with a primary trust in 
favor of the assignor so onerous as to exclude any j>ossi-- 
bility of benefit to creditors. After reciting that the assig
nor is indebted to several persons and that it is his desire 
to pay them, it is made a condition of the assignment that 
the assignor and his family are to be assured “ a good ami 
decent living.” Then the assignment undertakes to fix a 
limit upon the amount that shall be paid to creditors 
regardless of the extent of the assignor's property. It is
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only to foree an open door to argue that such an assign
ment is a fraudulent device contrary to the Statute of 
Elizabeth. We desire to have the assignment set aside 
that we may garnishee the income in the hands of the 
executor coming to the debtor. The Act 45 Viet., c. 17, 
s. 21. provides that a legacy payable by an executor to a 
judgment debtor may be attached.

G. IK. Alim, Q.C., for the defendants:—

The validity of the assignment since it relates to per
sonal property must be determined by the law of Massa
chusetts where the parties to it are domiciled, and if by 
that law the assignment is valid, it must la* valid here. 
There is no proof that the Statute 13 Eliz., c. 5, has been 
adopted in Massachusetts, or that by the law of that State 
the assignment is void. The onus of furnishing this proof 
is upon the plaintiff. The Statute 13 Eliz., c. 6, has no 
application since the debtor assigned property not subject 
to seizure under execution, and its assignment could not 
defraud, hinder or delay the plaintiff: Sim* v. Thomas (1). 
There it was held that a bond for securing an annuity is 
not ‘‘goods ami chattels" within the Statute 13 Eliz., c. 5, 
and consequently an assignment of it could not be fraudu
lent as against creditors.

Miss, in reply :—

Sims v. Thomas(l) was decided prior to the Judgments 
Act, 1 & 2 Viet., c. 110 (Imp.), by which almost every 
description of property may lx* taken in execution. Similar 
legislation has been enacted in this Province by chapter 
47, C. S. There can be no question that the remedy by 
attachment under Act 45 Viet., c. 17, s. 21, is open to the 
plaintiff in the event of the assignment being set aside.

1000. May 1. Barker. J. :—

The points in this case which are somewhat novel arise 
upon the following facts. One Cherry Moore died at 

(1) 12 A. & E. 530.
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1 !)()0. Fredericton in October, 1893, having first made a will
Hi.a-’k dated May 18, 1888, executed at Fredericton, by which she 
MimIkk. devised all her property of every kind upon certain trusts 

Barker. J. to her executors, her sons, John Moore and the defendant 
Edward Moore. John Moore having died before the testa
trix, probate of the will was granted by the Probate 
Court of York County to the defendant Edward Moore, 
who has since acted as sole executor and trustee under the 
will. The estate left by the testatrix consisted among 
other things of a large number of shares in a linen com
pany in Belfast, the value of which varied somewhat from 
time to time, but the whole estate as stated by the executor 
Edward Moore in his answer was about a million dollars. 
The executor hail power under the will to postpone so long 
as he thought desirable the division of the estate, but when 
divided, the defendant Thomas E. Moore, who was a grand
son of the testatrix, was entitled to one-tifteenth share, 
and until the corpus of the estate was divided the net 
income thereof was to be distributed by the executor 
and trustee among the persons entitled to the corpus 
and in the same proportions. Under the will therefore 
the defendant Thomas E. Moore was entitled on the 
division of the estate to one-tifteenth part, and in the 
meantime to one-tifteenth of the net annual income. 
The way in which the business has been managed is this. 
It is under the control and management of an agent 
resident in Belfast acting under power of attorney from 
Eilwanl Moore, and every six months this agent remits 
the net dividends to Edward Moore who resides at Fred
ericton by a bill of exchange on London which Moore sells 
to the Bank of British North America at Fredericton, ami 
the proceeds he distributes by cheques on the Fredericton 
branch to the several persons entitled. The dividends thus 
distributed amounted according to Edward Moore’s answer, 
in 1895 to $10,005.42; in 1890 to 832,402.00 ; in 1897 to 
$24,345.39; and in 1898 to $25,818.93, and in the first half 
of 1899 to $11,414.40. In 1894 the plaintiff, who is a 
solicitor residing and practising at Fredericton, was employ
ed by the defendant Thomas E. Moore and three of the
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other devisees to go to Ireland where all the estate was 
situated to ascertain its nature, extent and value, and for 
his services he was to lie paid by the parties in a proportion 
agreed upon. Thomas E. Moore’s share amounted to 
$175.83, which he never paid. In 1898 the plaintiff com
menced an action in this Province for the recovery of this 
sum, and on August 15th of that year he recovered a 
judgment in the Supreme Court against him for $245.63, 
upon which he issued a writ of Fi Fa., which was returned 
nulla buna, and upon which nothing has been paid. At 
the time the will was made and from that time forward 
the defendants Thomas Moore and Thomas E. Moore were 
resident and domiciled in the State of Massachusetts, and 
the defendant Edward Moore has always resided in this 
Province. On April 26th, 1895, the defendant Thomas 
E. Moore made and executed to his uncle the defendant 
Thomas Moore, a certain assignment which so far as it 
is material to the case is ns follows :—“ Know all men hy 
theee presents that I Thomas Moore of Dracut, County of 
Middlesex, and Commonwealth of Massachusetts, in con
sideration of four thousand five hundred and seventy 
dollars to me paid by Thomas Moore of Littleton, in 
the said County, the receipt whereof I do hereby 
acknowledge, do hereby assign and transfer unto the 
said Thomas Moore all my rights, title and interest, 
claims and demands of whatsoever kind and nature in 
property, either real or personal, which I now have and 
which at any time I may have as beneficiary in a will of 
Robert Moore (intended to be Cherry Moore) late of Belfast, 
Ireland, deceased, a copy of which is hereto annexed to wit 
The condition of this transfer is that, whereas I the said 
Thomas Moore the grantor and assignor being heavily in
debted towards several persons in said Lowell and also to 
divers other [wrsons outside of Lowell by reasons of money 
Isirrowed, goods purchased and other duties or obligations 
for which I am personally responsible out of my income 
which is altogether inadequate and insufficient, and being 
desirous to liquidate the same by satisfying all my creditors 
equally and impartially, but while doing ao, to assure to

1900
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1900. my wife, children and myself a good ami decent living. 
Hi u s And whereas I the said Thomas Moore being out of em- 

Miiiikk. ployment ami seeing no prospects of finding any as yet 
Ourler. .1. that would suit my inclination, relying exclusively on the 

income that has been given to me until now for my sub
sistence and the money I derive from horse trading, 
which is my occupation and has always been. And where
as the said Thomas Moore of Littleton, who is my uncle, 
has undertaken to assist me financially. I the said Thomas 
Moore of said Dracut, releasing all my rights, title and 
interest in the above-named property, have agreed with the 
said Thomas Moore, my uncle, as follows :—

“1. That the said Thomas Moon- of Littleton is to 
take possession of all my property, either real or personal, 
and in return he is to pay my debts after satisfying the 
debts owed him by me, but he is not to pay more than two 
thousand dollars in all.

"2. I will engage myself in the business of trailing 
horses as heretofore, ami whatever money 1 will derive from 
any exchange 1 am to divide with the said Thomas Moore 
of said Littleton, who shall keep the ownership of any 
horse I may possess temporarily or momentarily for the 
purpose of trading. He shall be responsible for any mis
take on my part while in that trade.

"3. This division of profits will last until all my debts 
are paid and after that I am to be sole: said debt it is 
understood arises from a loan of money made to me by 
saiil Thomas Moore of Littleton, and secured by several 
notes aggregating to twenty five hundred dollars. The 
said notes are as follows: January 1, 1894, $500; March, 
2, 1894, $500; June 2, 1894, $500; September 16, 1894, 
$800; January 3, 1895, $700, and April 26, 1895, $800.” 
The instrument then goes on to mention, ami apparently to 
confirm, a bill of sale between the same parties of some 
horses and other property for the consideration of $350.

During the period which elapsed between the execu
tion of this assignment ami commencement of this suit, the 
defendant Edward Moore has paid Thomas E. Moore’s share 
of the income of the estate to his assignee, Thomas Moore.'
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This amounted as Edward Moore states in lus answer to 
SX,117.10. In March, 1899, the plaintif!' in order to enforce 
his judgment took proceedings under Act 45 Viet., c. 17, 
to attach the funds of Thomas E. Moore in Edward Moore’s 
hands, but for reasons which will appear later on the pro
ceedings failed and the attaching order was set aside. The 
defendant then filed this hill by which he alleges that the 
assignment from Thomas E. Moore to Thomas Moore is void 
as against creditors under the Statute of Elizabeth, as 
having been made with intent to hinder and delay credi
tors, and he seeks to have it set aside as to himself and 
other creditors who may come in and contribute to the 
cost of the suit, and he asks for a receiver, and for an order 
that the amount of his judgment be paid by the defendant 
Edward Moore out of Thomas E. Moore’s portion of the 
estate being or coming into his hands.

The first question to be determined is whether the 
assignment is void under the Statute. The instrument is 
not very scientifically drawn, and the meaning of some 
portions of it is somewhat obscure. It however seems 
impossible to read its provisions without being forced to 
the conclusion that the assignor’s principal intention in 
making it was to secure support for himself and family, 
and to place his income from this estate if possible beyond 
the reach of creditors who might otherwise interfere with 
his enjoyment of it. While he seems to have been willing 
that Ilia creditors in addition to his uncle should lie paid to 
the extent of $2,000 at some period that desire seems to 
have la-en altogether secondary to the more important 
object of securing a sup|>ort for himself and family, and as 
a necessary part of that arrangement to place it beyond 
the reach of his creditors. What his indebtedness was at 
the time does not appear lieyond what one may gather from 
the assignment itself. No evidence was given on the point 
at the hearing, and though Thomas Moore claims in his 
answer a very large indebtedness to him, he has offered no 
proof of it, and he is altogether unable to give any account 
whatever of the appropriation of the monies which he has 
received under the assignment, and which ns I have already
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mentioned amount to upwards of 88000 Apart altogether 
from any (|uestion as to the great difference between the 
value of Thomas E. Moore’s interest in the property trans
ferred and the amount of his indebtedness placed at the 
highest figure named, I think there appears on the face of 
the instrument itself a clear expression of his intention to 
assure for himself, wife and children out of the property 
transferred what he calls “ a good and decent living." If 
without the assignment the creditors could not have inter
fered with the owner's appropriation of his property, then 
the assignment was not necessary for that purpose. If on 
the contrary they could have done so. and it is clear that 
they might, then it seems obvious that the assignment was 
made to head off the creditors, so that his main object of 
securing a benefit for himself and family might be accom
plished. This in my opinion is ample to render the 
transfer void as against the plaintiff Mr. Allen did not 
contend very strongly against this view , but he raised two 
other questions u|wn which as lie claimed the plaintiff 
must fail in this action. His contention was that as this 
assignment was made in a foreign country by and between 
persons ' died there its validity must lie determined by 
the lex domicilii, ami that as personal property follows the 
person, if the assignment was good in Massachusetts where 
it was made, it must necessarily be held good here as to the 
personal property coining into the hands of Edward Moore 
for the use and benefit of the assignor. And he contended 
therefore that it was incumlient upon the plaintiff to shew 
that the contract was void by the law of Massachusetts.

While it is quite true that the general rule is as stated 
by Mr. Allen, it has many exceptions. In Green v. Vo a 
Anekirk (l), Mr. Justice Davis in delivering the opinion of 
the Supreme Court of the United States says : “ The theory 
of the case is, that the voluntary transfer of personal 
property is to be governed everywhere1 by the law of the 
owner’s domicile, and the theory proceeds on the fiction of 
law that the domicile of the owner draws to it the per
sonal estate which he owns wherever it may hap|ien to lie 

(1) 7 Wall. i:«l.

6
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located. But this fiction is by no means of universal appli
cation, and as Judge Story says, 1 yields whenever it is 
necessary for the pur]mes of justice that the actual eifite 
of the thing should lie examined.’ ” In the same case it is 
viid that there is no alisolute right to have such transfer 
respected ; it is only a principle of comity that it is ever 
allowed, and that the principle always yields when the 
laws and policy of the State where the property is prescribe 
a different rule of transfer from that of the State where 
the owners live.

In Guillaniler v. Howell (1), a citizen of New York 
owning personal property in New Jersey, made an assign
ment of it with preferences to creditors which was valid in 
New York but void in New Jersey. Certain creditors in 
New Jersey seized the property there, under their foreign 
attachment law, and sold it, and the Court of Appeals 
recognized the validity of the attachment proceeding and 
disregarded the sale in New’ York.

In Hiver Stare Co. v. Sill (2), the facts were these. 
A company incorporated in Michigan, while in insolvent 
circumstances, gave a mortgage upon chattels in Ontario to 
a Michigan creditor to secure previous cash advances made 
by the company under a verbal promise by two of the 
directors to give security. The effect of this mortgage was 
to delay and prejudice other creditors and to give the de
fendant a preference over them. By an Act of the Ontario 
Legislature- then in force, 48 Viet, c. 26, an assignment of 
that nature was void, and the contention was made there 
as it is made here that the law of the domicile must pre
vail. Armour, J.. in delivering the judgment of the Court, 
says : “ It remains to consider the contention of the
defendant's counsel that as the mortgagor* and mortgagees 
were lioth domiciled in Michigan, ami the mortgage was 
valid according to the laws of that State, the mortgage 
could not be affected by our laws, although the property 
mortgaged was within our territory and jurisdiction.” The 
law as to this contention is well and tersely stated in Clark

(1) 35N.Y. 857.

li>00.

Moo UK. 
Murker. J.

(2) 12 O. R. 567.
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1000. v. Torbell (1), by Foster, J., and adopting that case the 
iii ai'k Court in Ontario held that the law of Ontario prevaileil 

Mhohk. and the mortgage was held bad. The same rule was acted 
iiiukcr, j. on in Marthison v. Patterson (2). The Courts in Massa

chusetts have held to the same view. See May v. 
Wannemacker (0) ; Zipsey v. Thompson (4) : Fall River 
Iron IforAx Co. v. Croatie (5); Ingraham v. Geyer(6). See 
also In re Maudslay (7).

The provisions of the Statute of Elizalieth as to trans
fère made with intent to defeat, hinder ami delay creditors 
have been substantially adopted by every English-speaking 
country as a part of its jurisprudence : and it can scarcely 
be said to be in accordance with either the law or the 
policy of this Province that an assignment such as the one 
under discussion should be held good as against creditors, 
when if made here it would be held void as against credi
tors. I should myself be prepared to bold the transfer 
void as against creditors so far as it relates to personal 
property within the Province,even assuming that it is per
fectly good as against creditors by the law of Massachusetts. 
I do not however concur in the suggestion of the defendants' 
Counsel that the onus is upon the plaintiff of shewing 
whether or not it is good by the law of Massachusetts. 
The question is not one between the parties to the inst ru
inent, but between the assignor and his creditors as to their 
rights ami remedies here against money or property of the 
debtor here for the recovery of their judgment debts. If 
the law of the owner’s domicile be important or in any way 
affects the question, those who rely upon that fact are I 
think, bound to prove it in some way. Ami in the absence 
of such proof it must be assumed that the foreign law is 
the same as our own, and the point must Ire determined on 
that hypothesis. In Smith v. Gould (8), Lord Campbell 
says : “ It is said indeed that we ought, in the absence of 
evidence, to presume the law to be as contended for by the

(1) 88N. H. 88.
(2) 20 0. R. 128 : 720.
(3) 111 Mass. 202.
(4) 1 Gray, 243

(5) 15 Pick. 11.
(0) 13 Mass. 140.
(7) | ltilio] 1 Oh. 002.
(8) 0 Jur. 543.
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appellant, the law of England upon this subject being an 
exception to the law of all other commercial nations. But 
we apprehend that where reliance is placed by any party 
upon a difference between the law of England and the law 
of a foreign State upon such a subject, he is bound by wit
nesses or books of authority to shew that there is such a 
difference.’" See also Re O’Brien (1); Tuponce v. Martin 
(2); Langdon v. Robert non (3); Graham v. Canandaizua 
Lodge (4); He Central Bank (5).

The other ground relied on by the defendants is that 
this money, which comes into the hands of the defendant 
Edward Moore for Thomas E. Moore, is not capable of 
seizure under execution, and therefore it can be no fraud 
upon a creditor to transfer it as he is losing nothing which 
he could make available for the payment of his judgment ; 
and Sims v. Thomas (6) was cited as an authority for that 
position. Money, however, is capable of seizure on an 
execution, and debts due or owing to a judgment debtor 
can be attached in garnishee proceedings at the instance 
of his creditor, and made available for the payment of the 
creditor’s judgment. In this respect the law both in 
England and here has been altered since Sims v. Thomas 
was decided, and in my opinion an assignment of money, 
debts or any other property, which by execution or other
wise can lie made available for the payment of a judgment 
debt, can be set aside at the instance of the judgment 
creditor, if it was made with the intent mentioned in the 
Statute. There can be no doubt I think that in this case 
the instant that money representing the income of this 
estate came into the hands of Edward Moore, as trustee 
for distribution among the beneficiaries, Thomas E. Moore, 
as one of them, could proceed for the recover}- of his share 
as a legal or equitable debt due him and, except for the 
assignment to Thomas Moore, could enforce payment. 
That being so, this plaintiff could have intervened and. 
attached the debt for the purpose of paying his judgment.

(1) 3 O. R. 3211.
(2) 38 U. C. Q. B. 421).
(3) 13 O. R. 407.

1900.

Itjirkvr. J.

(4) 21 (I. R. K 
(6) 21 U. K. 619. 
(8) 12 A. tc E. 538.
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1!)00. The plaintiff’s garnishee proceeding failed on two grounds 
Bi.u k —tint, it was not clearly shown that at the time Edward 
M'kiiik. Moore had any money in his hamls belonging to Thomas 

■srker.j. E. Moore; and second, if he hail, the assignment stood in 
the way, which though void as against creditors, was good 
as between the jiarties themselves, and there was no pro
cedure in the garnishee action to try the validity of the 
assignment and the rights of the various parties. The assign
ment therefore does withdraw from the reach of the 
creditor money or debts, which but for that he could 
reach by culinary legal process, and in that way it delays, 
hinders and defeats the creditor, and forms ample reason 
for the interference of this Court. In French v. French (1) 
it appeared that a trader in insolvent circumstances agreed 
to sell his stock and business in consideration of a money 
payment, and that the purchaser should, during the joint 
lives of himself and wife, pay him, the trader, an annuity 

to one-quarter of the protits : and a contingent 
annuity to the wife, if she survived her Imslmnd, equal to 
one-sixth of the profits. It was held that a creditor 
could impeach that part of the transaction relating to the 
annuity as void under the Statute of Elizalieth. The Lord 
Chancellor says: “I must assume that at the date of 
the agreement the debtor was not in a condition to pay his 
creditors in full, and if that were so, any settlement which 
he could have made, the effect of which would lie to prevent 
his creditors from getting the benefit of what, but for the 
settlement, they might have got, would, I think, be a tran
saction clearly within the Statute.” Again he says : “ I 
consider the annuity so payable to the widow just in the 
same light as if it was taken anil applied to his own pur
poses, and abstracted from his creditors; and in my 
opinion it amounts to a voluntary settlement in favor of 
his wife. It formed clearly a portion of the consideration 
■which instead of keeping himself for the benefit of his 
creditors, he chose to keep for the benefit of his wife. The 
law is clear that such a transaction is fraudulent as against 
creditors, that is to say, it is an attempt to abstract from 

(1) 6 DeO„ M. & O. 85.

0
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creditors what they are entitled to look to for payment of 
their debts.” In the case just cited the bill had been filed 
for the administration of the settlor's estate, but the 
decision does not proceed upon any distinction which may 
lie suggested between that case anil the present one. See 
Neale v. Day (1). In Banack v. McCulloch (2), Wood, 
V.-C., held that since the passing of Act 1 and 2 Viet., 
c. 110, permitting money or bank notes to be taken in 
execution, a person largely indebted could not pass over to 
a child money or lank notes for the purpose of making a 
purchase ; and if he did his creditors might follow the 
money into the land or stock, or whatever hail been pur
chased therewith ; anil any voluntary gift of it would be 
void against them under the Statute of Elizabeth. In such 
cases it has been the established practice of this Court at 
the instance of a judgment creditor to grant aid by way 
of equitable execution : and, when necessary, to appoint a 
receiver as is asked for in this case. Numerous cases are 
to be found since Neate v. Duke of Marlborough (3) was 
decided, where equitable executions have been granted in 
order to make the debtor's equitable interest in land avail
able for the payment of the judgment debt, and the same 
remedy is applied in other cases. In W'ebb v. Stenton (4), 
the facts were very similar to those of the present case. 
The judgment debtor was entitled during his life to one- 
sixteenth share of the income arising from a certain trust 
fund under a will, the amount being payable half-yearly. 
The question was whether this fund was attachable ns a 
debt due the debtor. There was at the time no trust 
money in the trustee’s hands, and on that ground it was 
held that there was no debt to attach. Cave, J., says: “ A 
more simple course is for the plaintiff to apply for the 
ap|*)intment of a receiver, which would give him all he 
seeks to obtain by the present order.” Fry, L J„ said that 
he thought the power of the judgment creditor to obtain 
a receiver under the practice of the Chancery Division was 
adequate to meet all that might lie required, and would

(1) 4 Jut. N. 8. 1226. (3) 3 M. & C. 407.
(2) 3 K. & J. 110. (4) 11 Q. B. D. 518.

Barker, .1-

1000.
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1 !IO(l. prevent any denial of justice: and Lindley, L J., agreed 
Hi.ai k in this view.

In Vijw v. Brown (1), the defendant Brown had in his 
Rirkir. J. hands, as executor of an estate, a legacy of £500, payable 

to Wise, who assigned it to Brown to invest and hold the 
income for the benefit of Wise’s wife. The plaintiff, who 
was a judgment creditor, attached the money as a debt due 
from Brown to Wise, alleging that the assignment of the 
fund to Brown was a voluntary settlement and void as 
against the judgment creditor. Williams, J., says: “It was 
argued that the settlement must I*- treated as void and of 
no effect, and that consequently Brown stood in the jiosition 
of an executor holding in hand a legacy due to the judg
ment debtor. There is, however, a fallacy in this argument: 
for even sup]M>sing that the plaintiff had taken the proper 
steps to set aside the settlement as void, ami had succeeded 
in doing so, even then Brown could never have been placed 
in the position of being obliged to pay over the money to 
Wise : the settlement would still lie valid and subsisting 
lietween the parties: and although iu such a suit Brown 
might be directed to pay over the whole or a sufficient part 
of the settled fund to the creditor, that could never be 
by reason of his becoming indebted to the judgment 
debtor: the forms of decrees in such cases invariably 
exclude the settlor from all interest, and direct that any 
surplus of the fund shall follow the trusts of the settle
ment” So in Boggle v. Bland and Wi fe (2), the plaintiff, who 
was a judgment creditor of the two defendants, obtained a 
receiver of the wife’s income from property held in trust 
for her under her father’s will. In Wellhead v. Riley 
(3). a receiver was appointed of a sum taxed to the 
defendant as costs and payable to him out of a fund 
in Court. Chitty, J., says : “ As there is no way of 

' getting this fund except by the appointment of a 
receiver, which operates as equitable execution, I shall 
therefore appoint a receiver as asked, but shall make no 
declaration of charge.” The judge there thought the case 

(I) 13 Q. B. D. 11*1. (2) 11 Q. B. D. 711. (3) 25 Ch. I). 413.
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witliin the principles laid down in Anglo-Ihdian Bank v. 
Davie* (1): and under the authority of the same case in 
Bryant v. Bull (2), the plaintiff, who had a judgment for 
some costa, obtained the appointment of a receiver of divi
dend* arising from stocks held in trust for the benefit of 
the debtor. Hacon. V.-C., says : “ The contention amounts 
to this — that this lady, being a debtor under a judgment 
of the Court for the payment of costa, is to retain her 
interest in this fund, and leave the applicant unpaid. But 
that is what the law does not permit.” See also Stuart v. 
G rougit (3).

It is true that in some of the cases I have cited the 
application for the receiver was made under provisions of 
the .Judicature Act, which are not in force here, and which 
authorized the appointment under a procedure which we 
have not in use. The principle, however, u|k)ii which the 
Court acted in making the appointment, as well as the 
object to be gained in making it, remains the same so 
far as cases like the present are concerned. In Anglo- 
Italian Bank v. Davie*, lord Jessel says that he thinks 
sec. 25, sub-sec. 8. of the Judicature Act enlarged the powers 
formerly possessed by Courts ot Equity of granting 
injunction or receivers, but as Lord Justice James says in 
Day v. Brou-nrigg (4), “ it does not in the least alter the 
principle on which the Court should act." See also Gaskin 
v. Ball* (5), per Thesiger, L J.

In this present case it is, I think, quite competent for 
this Court, having decided that the assignment in question 
is void as against the plaintiff ami other creditors, to 
apjioint a receiver of the moneys assigned, ami to direct 
payment of the creditors who become parties to this suit 
out of the fund. As it appeal's that the defendant Edward 
Mooie has in his hands sufficient money to pay the plain
tiff his judgment ami the costa of this suit: ami there an' 
no other creditors interested in the suit, I shall order the 
defendant Edward Moore to pay the plaintiff the amount

II) 9 Ch. D. 275.
(2) 10 Ch. D. 158.
(3) 15 A. R. 200.

1900.

Ml MUCK. 

Hurkt r. J.

(4) 10 Ch. D. 807.
(5) 13 Oh. O. 32».



112 NEW BRUNSWICK EQUITY RETORTS. [VOL.

1000. due on his judgment and the costs of this suit, to he
Hi.ai k taxed, out of moneys in his Imnds going to Thomas EL
Vi*,hk. Moore, un<ler the will of Cherry Moore; and that any bal- 

Biirin r. J. ance of such moneys be paid and held subject to the assign
ment to Thomas Moore by Thomas E. Moore, it being 
declared void only as against creditors. There will be a 
decree accordingly.

1900.
LAWTON SAW CO., LIMITED v. MACHUM.

Partnerah ip—Agreement—Construction — Losses—Contribution 
inter ae.

By an agreement between plaintiffs and defendant it was pro
vided that the defendant, who was carrying on the business 
of manufacturing wire fencing, should furnish machines, In 
which he hail patent rights, for the purpose of carrying on 
the business of manufacturing and selling wire fencing; that 
lie should devote his time and energy in furthering the inter
ests of the business; that the machines and patent rights 
therein should In* security for money advanced by the plain- 
t iffs ; that the plaintiffs should advance to the defendant $500. 
purchase wire needed for manufacturing, and pay wages, 
etc., in consideration of a commission of five per cent, on all 
purchases and advances ; that the plaintiffs should furnish 
space mi their premises for the business at a yearly rent : 
that the defendant should receive a weekly salary ; that 
the plaintiffs should attend to the office work of the business, 
for which they should In- paid a weekly sum ; that the 
net profits of the business should Ik* divided ; that the busi
ness should Ik* conducted under a company name, and that 
the agreement should continue for one year, when plaintiff.*» 
could purchase a half interest in the business and patent 
rights of the defendant or continue the business for a further 
term. The business resulted in a loss.

Held, that, the parties were partners inter ae, and should share 
equally in the losses of the business.

The facts fully appear in the judgment of the Court. 

Argument was heard May 18, 1900.

J. D. Hazen, Q.C., for the plaintiffs:—

The agreement contains all the necessary elements to
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constitute a partnership. Under it each party contributed HR 10. 
to the capital of the undertaking, the plaintiffs’ share con- saw

sisting of money chiefly, and the defendant’s share consist- r.
-, . - ‘ . M Arm'll,

ing of the wire fence machines, in which he had patent 
rights, and his skill and labor in carrying on the business.
Provision is made that the net profits of the business are to 
be divided between the parties. The fact that the defend
ant in addition was paid a sum per week by the plaintiffs 
does not diminish the effect of the provision to share the 
profits, or establish that he was merely an employee. Pro
vision was also made that the plaintiffs were to be paid a 
certain sum per week. If the relationship between the 
parties was that of employer and employee it is strange 
that the employer should stipulate for an amount to lie 
paid to him. Each party was to share in the management 
of the business, and a firm name was adopted, Dame v.
Kempeter (1) is a case very like the present. There an 
agreement entered into between three persons to carry on 
the business of manufacturing roller skates under a com- 
pany name, recited that two of them should assign to the 
third all interest in a patent ; that the third was to buy 
materials and sell the products, control the finances, and 
furnish the capital : that each was to receive compensation 
for his services : that the net profits, after deducting 
expenses, including such compensation, should lie divided 
equally lietween them, and that neither should sell or assign 
his interest in the business without the consent of the others.
They were held to be partners on the grounds that the 
parties had a community of interest in the property or stock 
' “gaged in the business, and a community of interest in the 
profits. See also Green v. Beeeley (2) : Brett v. Beckwith (3),
While an agreement to share profits does not, since the 
case of Cox v. Hickman (4), necessarily constitute a part
nership, it is strong prima facie evidence of partnership.
And the conclusion that a partnership was intended would 
I*' irresistible if supported by other circumstances, such as 
exist here. See Pooley v. Driver (5), where Jessel, M. R.,

(1) 14(5 Maas. 454, cited 19 Rul. (’as. 822.
(2) 2 Bing. N. C. 108. (4) 8H.LC. 2118.
(3) 3 Jm-. N. 8. 31. (5) 5 Ch. D. 458, 470.

VOL. II. ». H. K. It.— 8
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1900. says: “I think it limy lie taken as established by the 
Lawton saw authorities, that, in the absence of something in the

V. contract to show a contrary intention, the right to share
Maciicm. „ , . ” .profits, as prohts, constitutes, according to bnglish law, a

partnership. I cannot find, as far as I can see, a single
authority which conflicts with that proposition.”

A. I. Trueman, Q.C., and A'. Vf. Cliajrman, for the 
defendant :—

Division of profits and losses is not an exhaustive or 
even a sufficient test of the existence of a partnership. 
While it furnishes a strong test of partnership,yet whether 
that relation actually exists or not, must depend on the real 
intention anil contract of the parties. There can be an 
agreement to share profits without an agreement to share 
losses. It is clear from a fair reading of the agreement 
that a partnership was not in the contemplation of the 
parties, or that the parties were to share in the loss of the 
plaintiffs' capital. The transaction on the part of the 
plaintiffs was a speculative one, not unaccompanied by 
practical considerations, involving a risk by them of the 
capital they should advance, but with no intention that its 
loss should la: proportionately liorne by the defendant. 
The venture was provisional in its nature; it was limited to 
one year, and its sulistantial purpose was to test defendant's 
machines, and whether the business could be carried on 
profitably, so that at the end of the year the plaintiffs 
could determine whether they would purchase a half interest 
in the machines, and in the business previously carried on 
by the defendant. The agreement to share profits has no 
significance for the purpose of creating a partnership. It 
was merely a mode of estimating the i/natilum of profits, 
if any, each should receive, but it did not embrace the 
result that the defendant should share in the loss of plain
tiffs' contributions to the business. A depreciation in the 
value of defendant’s machines would take place from their 
use during the year, but the plaintiffs would not expect to 
lie charged with a portion of the loss. The provision that
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the defendant is to he paid a weekly salary by the plain- 1000. 
tiffs, regardless of the state of the business, is inconsistent Law-tun saw 

with the theory that there was a partnership. The casts ,
11 1 1 1 M H III M.

closely resembles Walker v. Hirecli (1).

/fatten, Q.C., in reply.

1000. June 19. Barker, J. :—

On September 21, 1895, the plaintiff's and defend
ant entered into an agreement for the purpose of manu
facturing and selling woven wire fence, at St. John.
The situation of the parties at the time, was this—The 
plaintiffs were carrying on their regular business on prem
ises situate in the City of St. John, and the defendant had 
certain patent rights in what was known as Kitselman’s 
wire fence machines, and he was skilled in the use of these 
machines anil in the manufacture of wire fence. Under 
these circumstances they entered into the agreement in 
Question, which, omitting the formal parts, is as follows :
“ The sail I Albert J. Machum for and in consideration of 
money advances made by the said Lawton Saw Co., Limited, 
and mentioned herein, agrees to furnish, set up and put in 
good working order four (4) Kitselman’s wire fence machines 
with roller attachments for the purpose of manufacturing 
and carrying on the woven wire fence business, in the build
ing occupied by the said Lawton Saw Co., Limited, and also 
agrees to devote his time and energies to making sales, put
ting up fencing and doing all in his power to further the 
interests of the said business. The said Albert J. Machunt 
further agrees to place as security against money advanced, 
all machinery, and his rights, secured under patent 28585, 
from the Kitselman Wire Fe"Ce Machine Co., of St. Thomas,
Ont. The said Lawton Saw Co., Limited, on their part 
agree to advance the said party of the first part the sum of 
$500, and also to import wire for fence making purposes, in 
consideration of a commission of 5 per cent, on all impor
tations, and on all moneys advanced, and shall advance all 
moneys required to pay wages, travelling expenses, etc., in 

(1) 27 Ch. D. 401.
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1 !)00. connection with the said woven wire business, and shall fur-
UwTt.s si» nish space for manufacturing in their building, at a rental 

u\ I'm ,| one hundred dollars per annum. In consideration of the 
iinrk T j a*x)Ve> it is mutually agreed lietween the said Albert J.

Machum and the Lawton Saw Co., Limited, that the said 
Albert J. Machum shall receive a salary of fifteen dollars per 
week for his services, and one-half of the net profits of the 
said business. It is further mutually agreed that the Lawton 
Saw Co., Limited, shall keep all I sinks, do all office work in 
connection with the said business, including the financial 
management of the same, in consideration for which they 
shall receive the sum of $12.50 per week, and one-half of 
the net profits of the business. The business shall lie con
ducted under the name of * The Wire Fence Manufacturing 
Company.’ This agreement shall continue in force for one 
year from the date hereof, at the expiration of which term 
the Lawton Saw Co., Limited, shall have the privilege of 
purchasing a full half interest in the said business and 
rights held by Albert J. Machum under patent 28585 of 
the Dominion of Canada, at a cost of 82000, or continuing 
this agreement a further term.”

The business was carried on under this agreement until 
October 1, 1897, when the parties entered into a new 
agreement similar in its terms to the other, the only differ
ence being that the salaries of $15 and $12.50 were reduced 
to $11 and $4 respectively ; and the plaintiffs’ option of 
purchasing the patent right was omitted. The last agree
ment was for one year, and at the end of that time,— 80th 
September, 1898 — the business was wound up. It is 
alleged, and so far as I know it is not disputed, that the 
result of the three years' business was a loss of 82,800. all 
of which the plaintiffs have paid. The plaintiffs file this bill 
for the usual account, and for a decree that the defendant 
contribute one-half of the loss. The plaintiffs contend that 
by the agreement the parties made themselves partners 
inter se, sharing losses as well as profits, While on the other 
hand the defendant’s contention is that the business was 
the plaintiffs’ business, in which he was merely employed
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as a servant at a salary of $15 a week, and half of the net 1000. 
profits in addition. Lawton haw

The Question is simply this, are the plaintiffs entitled ^ i'.' 
to the relief they seek either by express or implied contract, (| ( J 
or as a result which the law fixes as an incident to the 
relation between the parties as created by the agreement.
As Cotton, L J., in Walker v. Hirsch (1) puts it; "There
fore what we really have to consider is this, what on the 
contract between the parties are the rights which that con
tract has inter se given to one as against the other.” Anil 
in determining that Question the whole contract must be 
considered, and not isolated parts of it. There is in this 
agreement a provision by which these parties are to share 
equally in the profits. That is, however, not a determining 
factor, ami perhaps not even prima facie evidence of a 
partnership, though it affords such evidence of the intention 
of the parties, ns if uncontrolled by other parts of the con
tract, may be accepted ns evidence that a partnership was 
intended to be created. See Badeley v. Consolidated 
Bank (2).

It is clear by this agreement both parties agree to do 
certain things for the establishment and maintenance of a 
business to be earned on under a name selected for the 
purpose—not the plaintiffs’ name, nor the defendant’s—hut 
what seems to me to be a firm name. The defendant on his 
part agrees to furnish the four machines, and give all his 
time and energy to the business. The plaintiffs on their 
part agree, first, to make an advance of $500 to the defend
ant, for which he pledges his machines as security, and also 
to advance the money necessary to carry on the business, 
and to import all the wire necessary for the business ; and 
for th se latter advances, which are for the business, the 
plaintiffs have no security, because they are their capital 
put into the business against the defendant’s skill and 
knowledge of the business, and the use of his machines to 
lsi used in carrying it on. On the assumption that this busi
ness was to lie that of the plaintiffs, and that the defendant 
was to lie merely their salaried servant, it seems to be an 
odd provision that the plaintiffs should covenant to advance 

(1) 27 Ch. D. 4(18. (2) 38 Ch. D. 238.
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1900. the money necessary for their own business and pay their 
La» ms saw own clerks and servants. Who would do it in such a case
Co., LlMl I il» . 1 • •

f but themselves? I1 rum the standpoint of a partnership, it 
is a usual and reasonable provision. And if this new business

Unrks. J. . t .
was merely an expansion of the plaintiffs own business it 
seems unusual, in the case of a corporation particularly, that 
a new name should be selected, under which it was to be car
ried on. Who were the Wire Fence Manufacturing Com
pany? Surely the parties to the agreement Whoownedthe 
wire when purchased for the business, or the stock when 
manufactured for sale ! It surely could not he the plain
tiffs — but the business — that is to say — the Wire Fence 
Manufacturing Company — which was the business name 
of the plaintiffs and defendant. When the stock was sold 
the purchase money lielonged to the business — if it pro
duced a profit the business got the benefit of it, and if there 
was a loss the business was charged with it. It seems to 
me that the scheme of their agreement is altogether unlike 
what one would look for if the plaintiffs were simply em
barking on a new business venture, and were employing 
the defendant as their servant, for whose work and for 
the use of whose machines they were to pay as a salary 
one-half the net profits, and a fixed sum per week. The 
agreement points, I think, to an entirely different state of 
facts In fact there is nothing in them to displace any 
inference of the creation of a partnership, which may be 
drawn from the fact that there was to be a participation 
in the profits. This being so, what follows? In Collins 
v. Jackson (1), the Master of the Rolls says: "111 the alisenee 
of any evidence, the presumption is that the partners were 
equally entitled to profits anil equally liable to bear the 
losses." And in In re Albion Life Assurance Society (2), 
Jessel, M. R., says: “It is said, as a general proposition of 
law, that in ordinary mercantile partnerships where there 
is a community of profits in a definite proportion, the fair 
inference is that the losses are to be shared in the same 
proportion. I entirely assent to that proposition, although 
it seems that no positive authority can be adduced in sup- 

(1) 81 Benv. 6«5. (1) 16 Oh. D. 83.
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j>ort of it” And in such a case where capital has been 1900. 
put in by partners in unequal proportions and it has been I,.twins s.tw 
lost, the loss falls upon the partners in the same ratio as
I ■ 1*11 1 . Nl At 'll t' SI.

that in which the prohts are shared, and not in the pro- .
. . r 1 Barkvr, J. „

j»ortions in which the capital was contributed. In this 
case the defendant has put in his capital as he agreed — 
that is his skill and knowledge, his services and the 
use of his machines. He has been paid his weekly allow
ance for his services as agreed, and has his machines.
The plaintiffs on the other hand have put in the money 
required as they agreed—they have received their weekly 
allowance for doing the business, hut have lost a portion 
of their capital ; and this loas must be divided equally — 
just as the profits would have been shared had there been 
any.

There must be an account taken of the business on the 
terms of the parties being partners on equal shares, and 
there will be a reference for that purpose. All other 
questions will be reserved until after the referee has 
reported.
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1900. In re DEAN ARBITRATION.

Arbitrator*’ Fee* — AttciuUniee* — Adjournment* — Review by

Where each of three arbitrator# charged S'i for each of a numlier 
of attendance# at meeting# which were adjourned without 
any lm#ine## 1 icing dcepatchcd, owing to cam#1# for whicli the 
arbitra toi# were not responsible, a review Judge held the 
charge not to lie unreasonable.

Where arbitrator# each charged #10 for each of their sittings at 
which evidence was taken, or the matter of the arbitration 
was proceeded with, a review Judge refused to reduce the 
charge.

Review before Mr. Justice Barker, as a Judge of the 
Supreme Court, of arbitrators' fees, under Act 61 Viet., c. 
52. The facts are fully stated in the judgment of the 
learned Judge.

Argument was heard August 9, 1900.

C. A’. Skinner, Q. C., for the application.

W. Pagdey, Q. C., contra.

1900. August 21. Barker, J.: —

This is an application on la-half of the City of St. John 
to review the charges made by the arbitrators for fees in the 
case of William J. Dean, who made a claim for compensa
tion under Act 01 Viet., c. 52. The arbitrators were sworn 
in on the 14th of November, 1898, and their award was 
made on the Oth of January, 1900. The award was for 
82,500, and was signed by all the arbitrators. The arbi
trators' fees as charged, amount to 8795, or 8205 to each 
arbitrator, and tins application is made to me under section 
8 of tbe above Act, to reduce this amount, on the ground 
of its being unreasonably large.

I was rather urged by the Recori 1er, who complained 
of the great expense to the city of this and other arbitra
tions under tbe Act in question, that some scale should lie
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laid down by which arbitrators’ fees sliould be determined 1900. 
on a per horam basis for the time necessarily occupied. /« rr ihcan
.... .. .. . .. .... A RBITIlATlOS.W bile it is true that the time necessarily occupied is an mi- „ — .... , . Barker. J.
portant element in determining the amount of compensation, 
it is by no means the only element. And though it may 
he true that a per horam or per diem allowance is as simple 
and convenient a method of estimating arbitrators’ fees as 
any other which can be suggested, unless very considerable 
latitude were allowed to those vested with authority to 
settle the question, many cases would arise where the rigid 
application of any such rule would work unjustly. I must 
adhere to what I said in In re Sutton and Jewett Arbi
tration (1), and let each individual case be determined 
on its merits. In that case I pointed out the difficulties 
in the way of settling these questions without any legis
lative scale of fees: and although two sessions of the legis
lature have been held since that decision was given, the 
city does not seem to have sought any legislation to remedy 
the evil. I can only exercise the best judgment in this 
particular case which I can form on the material Itefore me.

The principal item objected to is a charge of $5 to each 
arbitrator in cases of what are called “adjournments,” that 
is. where the arbitrators met to go on with the work but 
nothing was done. There are sixteen of these charges, 
amounting in all to 8240. The evidence however shows 
that in all the cases where the charge is made, the arbitra
tors were there ready to proceed, and the adjournments 
took place at the instance of Counsel, and to suit their con
venience, or for causes for which the arbitrators were in no 
way responsible. One or two such adjournments took 
place at the instance of the Recorder, when his official duties 
required his presence elsewhere. On other occasions the 
delay seems to have been attributable to the claimants, who 
were unable to go on in consequence of the absence of 
witnesses, or for other reasons. I intimated to Mr. Skinner 
at the outset that I thought for business men, such as 
these arbitrators are, a charge of 85 under such circum
stances was not unreasonable : and as a similar case might 

(1) 1 N. B. Eq. 508.
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1900.
in /-. Dean 

Akbitiution.
Barker, J.

[voi.

arise again, I consulteil the Chief Justice anil Mr. Justice 
McLeod, and they authorized me to say that they concur 
in my view. The remainder of the bill is made up of a 
charge of $.i for attending to be sworn in, and eighteen 
sittings, when evidence was given, or the matter was pro
ceeded with in some way, and for which a fee of $10 for 
each session is chaiged. So far as one can gather from 
perusing a copy of the stenographer's notes of evidence— 
and that is really all I have to guide me—the sessions took 
place generally in the afternoon commencing at 2.30, hut 
occasionally in the evening at 7.30 or 8 o'clock, but how 
long they continued I am unable to tell, as the record does 
not show. The stenographer’s return contains 294 pages 
of type-writing, but that does not include any report of tin- 
various arguments and discussions which in such cases 
constantly take place, and which consume much time. 1 
do not feel called upon in these cases to review the charges 
of arbitrators with the same particularity which a taxing- 
master with a fee table before him would exercise. It is 
only in cases where it is made to appear that some sub
stantial overcharge has been made that I should feel 
warranted in interfering, and substituting my judg
ment for that of the arbitrators, where they have acted 
bona fide. While I am not able from the evidence before 
me to say that the fees charged in this case are unreason
able, in view of those allowed in the Sutton and Jew-ett case, 
I cannot help thinking that these proceedings occupied 
more time than was really necessary. 1 am aware that 
however anxious arbitrators may Is- to expedite proceedings 
1 lending liefore them, they sometimes find difficulties in 
the way which they are unable to overcome. That may 
lie a weakness peculiar to the tribunal itself, but at all 
events arbitrators ought not to suffer a pecuniary loss for 
delays in no way attributable to them.

The application will be refused.
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In re WIGGINS’ ESTATE.

Trustees—Commission—Personal Estate—Income—Investment*.

Nu fixed rule ean lie laid down as to ........ immisHHin trustee* will
lie allowed by the Court, as each ease must be governed by 
its own circumstances, and by a eonsideration of the trouble 
experienced in the management of the estate.

Where trustees of an estate consisting of stocks and mortgages 
received under the deed of trust a commission of 5 per rent, 
on income, a commission on the estate was refused, but a 

, commission of i per cent, wax allowed oti InTeeUnenta made 
by them.

Application by trustees for commission. The facts 
are fully stated in the judgment of the Court.

Argument was heard August 9, 1900.

A. 0. Earle, Q.C., for the trustees :—

The trustees consider that they should be allowed a 
commission of five per cent, on the whole trust estate. 
They have had the care of the estate for upwards of seven 
years, and as it consists of a large number of investments 
it has imposed considerably upon their time. By Act 59 
Viet, c. 4, a 210, the Court may allow to trustees such 
commission as shall seem reasonable. In the Probate 
Court the practice is to allow executors five per cent, com
mission on all personjl property received by them. See 
Wright v. Ba ton (1).

0. C. Coster, for Mrs. Ada B. Wiggins :—

As the trust deed contains a provision for remunerating 
the trustees they c.innot very well ask for an additional 
allowance, except possibly a small commission on re
investments made by them. See In re Eaton's Estate (2).

1900. August 21. Barker, J.:—

This is an application by trustees for compensation.
(1) 32 N. B. 708, (2) 1 N. B. Eq. 527.

129

1900.
AllffUMt
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1900. By an assignment bearing date November 8th., 1893, 
wGeorge C. Wiggins conveyed certain property consisting of 
Khu i k stocks and mortgages to George E. Fairweather and Edmund 

Bsrkor. J. U. Kaye, upon trust to pay the annual income, after deduct
ing a commission of 5 per cent, to themselves, to himself 
during his life, and after his decease, to hold the fund for 
such person or persons as he might by his will appoint, and 
in default of such appointment, upon trust for Margaret T. 
O’Brien. The trustees were authorized to vary the invest
ments, with Wiggins’ assent, and they were authorized to 
reimburse themselves out of the trust funds all expenses in
curred in the execution of the trust. Wiggins having died, the 
trust fund is now being handed over to the donee, Mrs. Ada 
B. Wiggins, and in doing so, the trustees claim by way of 
compensation a commission of 5 per cent, on the fund for 
their services, having already received from the annual in
come the A per cent, commission on it provided for by the 
trust deed. The fund practically remains the same as it 
originally was, except a sum of 85,113, which was paid off 
and re-invested. This particular case presents no difficulty, 
and is a simple one, but before announcing my opinion, 
1 desired to place on record what personally I know was the 
course adopted by my predecessor in a similar case, more 
especially as I myself acted upon it in In re Eaton'» 
Estate (1), though the case to which I refer was not there 
mentioned by me. The late Mr. Justice Palmer on an 
application similar to this, made in the estate of Wiggins 
in 1884, allowed trustees compensation, by way of a com
mission of 5 per cent, on income, and 1 per cent, on invest
ments running over a period of, I think, six years and up
wards. I was counsel for the applicant in that case, and 
though there is no report of it, I think the case came before 
the court on appeal, and I know the decision of Mr. Justice 
Palmer was sustained. It is of course impossible to lay 
down any hard and fast rule by which every case is to be 
governed, and there may be cases where the compensation 
may be more properly fixed by allowing an arbitrary sum 
than a commission. And as the amount is allowed as a 

(1) 1 N. B. Eq. 527.
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compensation to the trustees for the management of the l!)0().
i‘state, the trouble in doing so must always be an element /« rr 
.... inti • Wiug ins’m determining the sum to be allowed, and cases may arise «■ow.

where compensation may be given, though there have lieen Barker, j.
no funds re-invested. See Dixon v. Homer (1); Re Berklei/'s
Trusts (2); Stinson v. Stinson (3); Re Prittie Trusts (4).

In most cases the fixing of the compensation by way 
of a commission will be found a simple and convenient 
method to adopt, and so long as trustees are removed from 
the temptation of making short-time investments for the 
sake of earning a commission by re-investing, such a rule 
will, I think, in most cases work satisfactorily. In this case 
the trustees have already received their commission on the 
income, and I think if they are allowed 1 per cent, on the 
$5,113 reinvested by them, they will be sufficiently com
pensated. I allow them that sum, to be divided equally 
between them.

(1) 2 Met. 240.
(2) 8 P. K. 108.

(8) 8 P. R. MO. 
(4) 18 P. K. 111.
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BROWN v. SUMNER.

Practice — Security fur coh/s — Form of Hecurity — Bond — 
Becuynixance— Act AJ Viet., c. 4, a,

Quaere, whether security for costs of suit may ta* hy recognizance 
under ». 2Hfl of Act Si Viet., c. 4, instead of hy bond.

Heeurity for coat» of miit waa ordered to ta» by recognizance. 
•Security not la-ing given it waa ordered that" tile hill should 
stand uisniissed unless security for costs was put in within a 
limited time. Before the expiration of the time security waa 
put in hy lain<l in the usual form. Uiam an application to 
set the laaid aside ami for its removal from the files of the 
Court 011 the ground that the security should la* hy recogni-

IIchi, that in view of the second order security was pro|a*rly 
put in by bond.

Motion to set aside bond for security for costs, and 
for its removal from the tiles of the Court. The grounds 
are fully stated in the judgment of’the Court.

Argument was heard August 28, 1900.

Ü. 1. Weleh, in support of motion.

ir. B. ChanJltr, Q.C., contra.

1900. August 31. Barker, J. :—

O11 July 31, lfV'O, Mr. Justice Ilanington made 
an order for the plaintiff to give security for costs in this 
suit, and, as a part of the order, directed that the security 
he by recognizance in the si., a of $'>00 to the Clerk in the 
usual form, to he entered into before a Judge of the 
Supreme Court and to his satisfaction. The order also 
stayed the proceedings until the security was given, and 
directed the costs of the application to be costs in the cause 
to the defendants in any event The security not having 
lieen given, an application was made to this Court for an 
order that the plaintiff s bill stand dismissed, unless security 
should be given within a limited time, and, accordingly, on
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the 20th of February last, this Court made an order that 
the bill should stand dismissed, with costs, unless the plain
tiff gave security for costa on or before the 1 st day of Ma)-, 
then next. Before the expiration of this time, the plaintiff 
gave security in the sum of $500 by bond, in the usual 
form, which bond is now on tile in this Court. This bond 
was approved of by the Clerk, and no question is raised as 
to the sufficiency of the sureties, nor was any objection 
raised to the form of the security, though the defendants' 
solicitor had notice of the application to the Clerk for his 
approval of the security. This present application is made 
for an order setting this security aside, ami directing the 
removal of the bond from the files of the Court, on the sole 
ground that it is not in accordance with the order of Mr. 
Justice Hanington, as it is a security by bond instead of 
by recognizance.

It has long been the settled practice of this Court so 
far as I am familiar with it, to give security for costs by 
bond precisely us has lieen done in this case. Special leave 
is sometimes given to deposit the money with the Clerk in 
lieu of the Iwmd, but that is for the convenience of the 
plaintiff, as either security is deemed ample for the protec
tion of the defendants. See Duniell Ch. Pr.(l). This prac
tice was recognized by this court in Walêk v. McManue (2), 
and in Stewart v. Han ie (3), and I am disposed to think 
that it was not the intention of the legislature to alter 
a practice so well established, by section 286 of tile 
Equity Act, 53 Viet., c. 4, under which this original 
order for security seems to have been made, though its 
terms are certainly comprehensive. It would seem to me in
tended for the case of guardians, and cases of a similar char
acter, where by the practice of the Court security was given 
by recognizance. It is however unnecessary to determine 
this point for I think whether the order is good or bad, that 
this present application must fail. The second onler which 
was obtained, and taken out by the defendants, does not 
direct that the bill shall stand dismissed unless the security

(1) 4th Am. ed. 33, 38. (2) N. B. Eq. Caa. 88.
(3) N. B. Kq. Vas. 143.

1900.
lIltoWN 

SVMNKK. 

Barker, J.
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1900.

HltOWN

SlMNKH.

Murker. J.

[VOL.

bo given as directed by the first order, though it is based 
on the fact that the plaintiff was in default under the first 
order. It simply ordered that the bill shall stand dismissed, 
unless the plaintiff" “ give security for costs before the first 
of Jlay the meaning of which is that he give security in 
the usual manner by liond. The substantial question is, 
have the defendants tile security for which they first 
applied—that is security for their costs' I think they have: 
for I am altogether unable to see what answer the |>arties 
to this bond can possibly have to any proceeding for its 
enforcement, and it is admitted that the liond is correct in 
point of form, that the amount is correct, that the sureties 
are sufficient, and that it was made and tiled within the 
time limited by the order.

This application must be dismissed, and the costs w ill 
be costs in the cause to the plaintiff".
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Ex parie WELCH. 1900.
CHAPMAN v. (1ILFILLAN. /*

Power of Attorney — Authority to receirr surplus prtteeetls of 
mortyoyr mle— Itmth of grantor before mile — Iteroeotion 
— Equitable assign ment.

Pending a unit for the foreclosure of a mortgage anil aale of the 
mortgiigixl pi-emisi** the mortgagor exeruteil ami delivensl 
a writing in favor of a creditor authorizing him to collect, 
recover anil receive, anil apply on account of his ileht, any 
HiirpliiN fmm the aale, anil declaring that the power might lie 
exercised in the name of the grantor's heirs, executors and 
administra torn, and should not lie revoked hy his death.
Tlie sale resultisl in a surplus. Uefore the sale the mortgagor 
died.

Ueht, that the writing was not an eipiitahle assignment, hut a 
power of attorney revocable liy the grantor's death.

The facta are fully stated in the juilgment of the 
Court

Argument was heard November 20. 1900.

A. A. Wilson, Q.C., in support of the application :—

The writing under which Magee claims the surplus 
proceeds of the mortgage sale cannot be put higher than a 
power of attorney revocable by the grantor’s death. The 
executor and trustee was entitled to sell the equity of 
redemption or to redeem the mortgage. In either event 
the surplus would not have come into existence, and the 
power of attorney would be inoperative. That the 
property was taken to sale after the mortgagor's death 
and the sale resulted in a surplus cannot avail to 
divest the executor's title. The surplus retained its 
quality as realty and passed to the executor in that 
character. The rule is that where a mortgage of free
hold estate is sold in the lifetime of the mortgagor, 
the surplus money arising from the sale is personalty ; 
but if the estate be unsold at the death of the mort
gagor, the equity of redemption devolves upon his 
heir or devisee, and that if a sale subsequently takes place, 

voi- a. s. a k. x-i
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1000. the heir or devisee (in this ease the executor) will be 
A> y hi Wr entitled to the surplus produce as real estate. Thus, in 

Bourne v. Bourne ( 1 ), real estate was conveyed to a
1 HUMAN ' , ,

trustee, on trust to permit a mortgagor to receive the rents 
3ll.rH.kAN. ' r

and pmtits.and upon payment of the principal ami interest
of the mortgage debt ns therein mentioned, to reconvey 
the estate to the mortgagor, his heirs and assigns ; but if 
default should he made in such payment, then that the 
trustee should enter into possession of the premises, and, at 
his discretion, sidl the same, and pay over the surplus (after 
payment of the debt, interest and costs) to the mortgagor, 
his heirs, executors, administrators or assigns. There was 
default in payment, but no sale of the estate took place 
until after the death of the mortgagor, who devised the 
estate for a life interest, with remainder over in tail. It 
was held that there was no conversion, and that the sur
plus passed by the devise as real estate. See also Wright 
v. Hose (2); Clarke v. Franklin (3); Jonett v. Jones (4), 
and He Cooper's Trusts (5). The assignment is also void 
as against other creditors of the deceased as a fraudulent 
preference within the Act 58 Viet., c. ti.

IT. B. Chandler. Q C„ contra :—

The power of attorney amounts to an equitable assign
ment : in order to constitute which it is sufficient that it be 
(wiyahle out of a certain fund, though not in existence at 
the time the assignment is given. See Lanxhe v. Orton (ti): 
In re Thornton (7); Bum v. CarvaJlio (8).

It is submitted that the surplus of the mortgage sale 
must lx; ilealt with in the form in which it is fourni. 
Where a sale of realty takes place by the order of a Court 
or by a trustes' all the consequences of a conversion follow, 
unless there is an equity in favor of the heir (here the 
executor) to reconvert the personalty into real estate. 
Thus in administration suits the surplus from a sale of real

(1) 2 Hare, 85.
(2) 2 8. & 8. 822. 
(8) 4 K. & J. 2110. 
(4) 4 K. & ,1. »1.

(6) 4 lied., M. k Q. 788. 
(8) 1 Dr. k 8. 125.
(1) 18 L. T. 618.
(8) 4 M. & V. I«m.
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estate is treated as personalty. In Steed v. Preece (1) a 1 !)00. 
suit was brought by trustees for administration of a trust, A> 
and for partition. The Court being of opinion that a sale

1 ° i t'll Al'M AN
would he for the benefit of the infant defendant, and the , '

Hll.KIM.AN.

adult defendant consenting, a sale was ordered. The 
purchase-money was paid into Court, and the infant’s 
share carried to his separate account. The infant sub
sequently died without having attained twenty-one. It 
was held that the fund belonged to the infant’s legal 
representative, and was not to lie treated as realty.
Jeasel, M.H., in the course of his judgment refers 
adversely to the case of Cuoke v. Deidey (2), in which it 
was decided that where real estate was sold in an adminis
tration suit to which the devisee was party, and there 
remained in Court a surplus after payment of the debts, 
the surplus in the character of real estate passed to the 
heir of the devisee. He says: “ The judgment in Cooke v.
Deale y is based on a general principle assumed to have been 
laid down in Ackroyd v. Smithson (3), viz., that the con
version of real estate into personalty only takes effect to 
the extent of the object required, and that beyond this the 
rights of the parties remain the same as if no conversion had 
taken place. But all that Ackroyd v. Smithson decided 
was, that a conversion directed by a testator is a conversion 
only for the purposes of the will, and that all that is not 
wanted for these purposes must go to the person who 
would have been entitled but for the will. It does not 
decide that if the Court or a trustee sell more than is 
necessary there is any equity to reconvert the surplus for 
the benefit of the heir-at-law of the person entitled at the 
time of the sale.” See also Flanagan v. Flanagan (4);
In re Wharton (5); Mordaunt v. Benwell (6); and 
llyelt v. Mekin (7). No equity exists here in favor of the 
executor for treating the surplus ns real estate. He stands 
in the place of the testator, and best represents him by

(1) L. R. 18 R<|. 198.
|2) 22 Beav. list.
(8) 1 Bm. 0. V. 308.
(4) 1 Bm. C. C. SUO.

(5) 18 Jur. 209.
(«) 19 Ch. I). 802. 
(7) 25 Ch. D. 735.
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1900. giving effect to our equities to have the assignment carried
- parte out.

VkU'II.

( IIA I'M AN 

<ll.KIII.AN,

Wilson, Q.C., in reply.

1900. December 18. Barker, J.

This is an application by David I. Welch, as executor 
and trustee under the last will and testament of the deceased 
defendant, for an onler for the payment to him of the 
sum of $340.17, being a fund paiil into Court in this 
cause. Under the decree in this cause for the foreclosure 
of a mortgage and sale of the premises, the mortgaged 
lands were sold, and the mortgage money and costa paid ; 
and the fund in Question is the surplus proceeds of this sale. 
The decree was made on June 19, 1900. The sale by the 
referee took place on September 12, last. About ten days 
lief urn the sale the defendant died, leaving a will dated 
July 17, 1891, by which, after devising some small specific 
legacies, immaterial for the determination of this case, he 
gave all his real estate and all the remainder of his per
sonal estate to his executor, the present applicant, upon 
certain trusts.. The will was duly proved, and letters tes
tamentary granted to the executor, who states in his 
petition for this money that, so far as he has been able to 
ascertain, it forms the entire assets of the estate. He also 
states in his petition that the defendant was insolvent at 
the time of his death and also on the 24tli of July, 1900, the 
date of the power of attorney under which this applica
tion is opposed, and that the estate will not pay, in addition 
to funeral and testamentary expenses, fifty cents on the 
dollar of the liabilities.

The application is resisted by one John S. Magee 
under a power of attorney to him from the defendant. 
Issuing date July 24, 1900, alxmt a week before the 
defendant’s death, and is as follows:—

“ Know all men by these presents, that 1, William 
Uiltillan, of Moncton, in the County of Westmorland, ami 
Province of New Brunswick, gentleman, do hereby consti
tute and appoint John S. Magee, of Moncton, in the
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County of Westmorland, and Province aforesaid, grocer, 1900 
iny true and lawful attorney, irrevocable, for me and in -'•> nan 
my name, place, and stead, to take whatever steps may l>e

Oli.KII.I. >V
deemed necessary or advisable for collecting, recovering and
receiving from the Supreme Court in Equity for the 
Province of New Brunswick any surplus which may lie 
realised upon the sale of certain lands and premises in the 
city of Moncton owned by me, under and by virtue of a 
decree made in tbe Supreme Court in Equity on the nine
teenth day of June, A. 1). 1000, in a suit now pending in 
said Court between Etta Chapman, plaintiff, and myself, 
the said William Oiltillan, defendant. And I do hereby 
authorize and empower the said John S. Magee, in my 
name and as my attorney, to petition said Court for the 
payment to him out of said Court of any surplus which 
may have been paid into Court to tbe credit of said cause 
as the surplus proceeds of the sale of the said lands and 
premises under the said decree, the sale of the said lam Is 
and premises having been advertized to take place on 
Monday, the twelfth day of September, A. I). 1900, at 
three o'clock in the afternoon, at or near the city market 
building, in the city of Moncton. I do also hereby author
ize, empower and direct the said John S. Magee to apply 
the net proceeds of any moneys wdiich he may receive or 
which may be paid to him out of said Court from and out 
of any surplus procetsls of the sale of the said lands and 
premises under the said decree, after payment of the 
expenses of procuring payment of the same out of Court, 
in |Miymeut so far as such surplus proceeds shall extend of 
any amount which may Is* due and owing by me, my execu
tors or administrators, to the said John S. Magee at the 
time of the receipt by him of such moneys : any surplus 
of the said moneys remaining in the hands of the said 
John S. Magee after [layment of the said amount due to 
him as aforesaid to l*‘ paid by him to me or to my execu
tors, administrators or assigns, as the case may lie. I do 
hereby declare that the powers herein contained may be 
exercised in the name and on the liehalf of my heirs, 
executors and administrators, anil shall not he revoked by
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1!KK). jny death. I, the said William Gilfillan, do hereby agree 
and covenant for myself, my heirs, executors and adminis-

ThLCIIi .. , - » ,tnitorH to allow, ratify and confirm whatsoever my said
H A I'M \ N “ *

i '11 km i \n attorney or his substitute or substitutes shall lawfully do
, or cause to be done in the premises by virtue of these flurkiT. J. | i J

presents.”
The mortgage contained a power of sale, and provided 

that, in case of its exercise, the surplus (if any) should be 
jHiyablc to tbe mortgagor as a part of his jiersoiml estate.

Notice of this application having been given to Magee, 
the matter was heard on the affidavits produced by the 
applicant. There is nothing before me to show that the 
defendant at the time of his death was indebted to Magee, 
or, if so, what the amount of such indebtedness is or 
how it was incurred, but the matter was argued on the 
assuin that there was an indebtedness of some kind.

On the part of the applicant it was contended that 
the power of attorney did not assign any interest in the 
land, nor in any fund ; that, if it did, it was revoked by the 
defendant’s death, when by operation of law, the equity of 
redemption in the land devolved iqion the applicant as 
trustee under the will, thus euqiowering him to redeem the 
mortgage, stop the sale, and thus prevent any fund ever 
being realised. He also contended that the surplus funds 
in case of sale retained their character as land, and that, if 
the power of attorney operated as an equitable assignment 
of the fund, it was void as an assignment in consequence 
of the insolvency of the defendant at the time. Whether 
the decree for sale or the sale itself operated as an equitable 
conversion of the land or not is a question which I think 
does not arise here. That might be a question between 
the heir-at-law or a devisee of the real estate and those 
interested in the personal estate. But in this case the right 
to this fund, so far as I at present feel called upon to decide 
the matter, depends u|sm the right of Magee, for, if he 
cannot get the fund, it makes no difference to him whether 
there is a conversion or not, except so far as his position 
may lie stronger if the proceeds of the sale are to be 
regarded as personal property. The main questions are,

0
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then, Does the power of attorney assign anything? and, if 1900. 
it tloes, has it been revoked ? I think the case is settles! Kr pnrir 
by Lepard v. Vernon (1). In that case one Vernon, being nm,MAN 
intlebted to his lsinkers to the ainount of £8.000, executed •

Oll.f I I.I.A N,

a power of attorney to them enabling them to procure and ltarj^; j 
receive from the hoard of ordnance, with whom he had a 
contract for the erection of some buildings, “ all such sum 
and sums of money as now are, or which may hereafter 
from time to time become, due and payable to him.” This 
was accompanied by a verbal declaration that the power 
was given to enable the bankers to apply the money in 
payment of the debt due them. The Master of the Rolls 
held that it was a mere common power, not accompanying 
any assignment of the debt, nor making part of any 
security given to the bankers. He says : “ There is, 
indeed, parol evidence that Vernon had declared it was to 
enable them to apply the money to the debt due to them.
But that is not enough to operate as an appropriation of 
the money or to prevent it from becoming part of the 
testator's assets. In the case of Mitchell v. Ernie* (2) the 
power was made irrevocable ; yet it was not allowed to be 
effectual against the general creditors after the death of 
the debtor.” The Master of the Rolls was here ilealing 
with a mere money fund, in reference to which there was 
no difficulty in the way of creating a trust by parol. In 
the present case the power of attorney seems to me 
nothing more than an ordinary [xiwer to apply for and 
receive this fund if it ever came into existence as the fund 
of the defendant, and on receiving it to appropriate it in a 
certain way. But it never was a fund of this defendant 
On his death the land from which the fund was eventually 
to arise became the property of some one else, ami when 
the time came for the application to be made the fund 
belonged, not to the defendant or his attorney, but to some 
person under the will. I regard the power as only a man
date revocable by the defendant’s death, conferring no 
interest in the fund, which was not then in existence, but 
which in any case was not in terms assigned in any way. and 

(1) 2 V. K B. 51. (2) Pi», t il. 125.
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1900. which T think should lie |iuid over to the executor as part 
y> paru of the defendant’s estate to he administered. I do not 

desire to preclude Magee from tiling a hill to establish his
ClIAl'MAN * 0

1 claim upon the fund, and 1 think he should have leave to
(limi.LAN. 1

„ do so if lie wishes. If, however, he chooses to give Welch 
a written undertaking not to take further proceedings, hut 
to come in as an ordinary creditor of the estate, he may do 
so, in which case both parties will have their costs of this 
application out c ; otherwise the applicant alone
will have his costs. The fund will be paid to the appli
cant.

1900. ABELL v ANDERSON.
Jh ccuibcr is.

Practice — Pleading — Demurrer amt a newer to whole bill — 
Amendment — Cants — Act 53 Viet., c. 4. *• 47 — Setting 
demurrer dtnrn for argument — Waiver of objection to 
demurrer — Act 63 Viet., c. 4, h. 41.— Demurrer ore tenus.

A defendant may not answer and demur respectively to the 
whole hill, for thereby the demurrer is overruled, notwith
standing section 47 of Act f*!i Viet., c. 4. (’onst-quently where 
a demurrer professed to lie to a part, and the answer pro
fessed to Ik* to the residue, of a hill, hut the demurrer was 
extended to tin- whole prayer of tin- bill, it was held that 
unless the answer were withdrawn, for which purpose leave 
of Court was given, the demurrer should In* overruled with 
costs, hut that if the answer were withdrawn, the demurrer 
l>eing successful on the merits should lie allowed with costa.

In an answer and demurrer the defendant ought to specify dis
tinctly what |wirt of the hill it ia intended to cover by the 
demurrer.

The objection that an answer and demurrer are respectively to 
the whole hill, is not waived by the plaintiff setting the 
demurrer down for argument under section 41 of Act 
Viet., c. 4.

A defendant cannot demur ore tenue where there is no demurrer 
on the reecml, as where the demurrer on the record ia over
ruled by 1 li<- answer.

The facta are sufficiently stated in the judgment of 
the Court.

Argument was heard November 23, 1900.

47
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IV. B. Wallace, Q.C., l'or the plaintiff: — I IKK)

The demurrer and answer extend to the whole bill, aniikb«>s 
This is a course in pleading which has never been allowed.
By demurring the defendant invites the judgment of the 
Court that he should not answer. Therefore, if he answers 
as well as demurs, the function of the demurrer is at an 
end, and the demurrer must be withdrawn by amendment 
or be overruled. It is only where a demurrer is to a 
distinct part of a bill and an answer relates to another 
distinct part that the demurrer and answer can co-exist.
See Lowndes v. Garnett and Moseley Gold Mining Co.
(1); Dormer v. Eortescue (2); Jones v. Earl of Strafford 
Cl); Robinson v. Thompson (4); Crouch v. Hickin (5);
Dawson v. Sadler (U); Chetwynd v. Lindon (7). Section 
47 of Act 53 Viet., c. 4, does not alter the rule of pleading 
in this respect. The section enacts that “ no demurrer 
or plea shall be held l«id and overruled upon argu
ment liccause such demurrer or plea does not cover so 
much of the bill as it might by law have extended to, or 
liecause the answer of the defendant may extend to some 
part of the same matter that may be covered by such 
demurrer or plea.” These words are not radical enough to 
include the present case. The circumstance that a limita
tion is set to the scope of the section is wholly favorable to 
the view that where the whole of the bill is answered the 
defendant will not be permitted at the same time to 
demur. The section is taken from rule 9 of Order XIV. of 
the English Chancery Orders, construing which it would 
seem the Court held that it diil not apply to an answer and 
demurrer to the whole bill. In Emmott v. Mitchell (8) Shad- 
well, V.-C, says : “Suppose the answer extends to the whole 
of the pleas or demurrer, and not merely to some jiart of 
the same, would that be good t ” Where a defendant, after 
the time allowed for demurring alone, tiled a pleading, 
which was a demurrer, and also an answer, to the whole

(1) 2J. & H. 282.
(2) 2 Atk. 282.

(5) 1 Keen. 3K>, 
(0) 1 8. & S. 537.
(7) 2 Ve». Sr. 451.
(8) U Jut. 170.

(3) 3 P. Wins. 711.
(4) 2 V. A B. 118.
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1900 bill, it was held that, notwithstanding the rule, the answer 
Ahull overruled the demurrer: Skey v. Oarlike (1). See also 

tsDKKMix. Ellice Goodeon (2). If it is contended that the defend
ant's pleading may be amended by withdrawing the 
answer and leaving the demurrer, it is submitted that the 
course is not open since the demurrer was not put in 
within twenty days after service of the bill, as required by 
section 37 of Act 53 Viet, c. 4. The defendant Quinton 
was served with the bill on August 8th, 1900, and the 
answer and demurrer were not served until September 4th 
following. The defendant Anderson was served with the 
bill on September 22nd, and the demurrer and answer were 
not servis 1 until October 30th following.

IT. Pageley, A.-U., and A. V. Barnhill, for the defend
ants:—

If the objection taken to the defendants' pleading has 
any merit, it has been waived by the plaintiffs act setting 
the demurrei down for argument. It.was thereby admitted 
that the demurrer was properly laid. It is also not now 
open to the plaintiff to say that the demurrer was not 
served in time. He should have applied to have the 
demurrer taken off the tiles of the Court. While the 
objection finds support in the older authorities, it is too 
technical and reactionary to lie favorably considered by 
this Court. Section 47 of Act 53 Viet., c. 4, is directed 
against ingenious refinements u|xm the delimitation of 
the frontiers of pleadings with exactness, and might 
very properly be construed to include a case like the 
present. Xo substantial reason can lie suggested why the 
defendants may not answer and demur to the whole bill. 
If the demurrer is bad, it is open to us to demur ore tenue. 
See Crouch v. Uickin (3); llenderevn v. Cook (4). In the 
former case a demurrer was put in to the whole bill, and a 
plea to |>art. On the demurrer being overruled on the 

• ground that it was applicable to the whole of the bill, and
consequently to that part of it which was covered by the

11) I I Mi. * s. aw. 
(2) 3 M. At C. tlat.

(8) 1 88». 

(4) 4 Ihvw. «US.
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plea, the defendant demurred ore tenue, and the demurrer 
was allowed. This we would be ordinarily entitled to do 
on paying the costs of the demurrer on the record. See 
Attorney-General v. Brown (1); Üurdant v. Redman (2); 
Robin eon v. Smith (3). We now demur to the bill, 
ore tenue, on the grounds that the bill does not shew 
a concluded agreement for the sale and purchase of 
the land, and that the agreement is shewn not to have 
been in writing. The merits of the demurrer are wholly 
with the defendants. The correspondence, out of which 
it is sought to spell an agreement within the Statute of 
Fraude, |>aaacd between the plaintiff and Scott, and the 
bill does not shew that Scott was Mix Anderson's agent to 
sell the land. The letter from Mix Anderson to the plain
tiff states nothing further than that Scott will look over 
the land and will see the plaintiff. The letters between 
the plaintiff and Scott do not disclose a concluded and 
binding agreement for the sale and purchase of the land. 
We can discard the letter of August 28, 1899, from Scott 
to the plaintiff as not being an offer, though mistakenly 
conceived by the plaintiff to be one in his letter of Septem
ber 2. O11 September 11 the plaintiff makes an offer in
writing to Scott, and Scott in his written reply docs not 
accept it, but says that he has referred the oiler to Mix 
Anderson. If there was an acceptance of the offer later 
by Scott, it is of no avail to the plaintiff, siuce it is not in 
writing. See Pearce v. Watte (4) ; AppUby v. Johneon (5), 
Brietol, Cardiff and Swaneea Aerated Bread Co. v. May ye 
(ti); Harvey v. Facey (7); Hueeey v. Horne-Payne (8).

Wallace, Q.C., in reply —

Demurrer, ore tenue, cannot be pleaded on the same 
grounds a" the demurrer on the record. It is submitted 
that then: was a concluded agreement within the Statute 
of Fraude. To determine this the Court will have recourse

(1) 1 Swan. 288.
(2) 1 Vern, 78.
is) a Paige, an.
(4) L. K. 20 Eq. 402.

(6) L. H. Of. P. 168. 
I») 44 Ch. D. 615.
(7) 11808) A. C. 662.
(8) 4 App. fas. 811.

1900.

Akkruson*.
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1000 to the whole of the correspondence, including that portion 
'«'.i.i of it anterior to the formation of the agreement. See 

axihckkok. IIuhucij v. Home-Pagne (1); Lung v. Millar (2). There 
was an acceptance of plaintiff’s offer by Scott’s letter of 
Septemlier 18. It was not the less such because he said 
lie was communicating the offer to Mis. Anderson. If the 
letter reserved a final assent until after Scott heard from 
Mrs. Anderson, it provided that the assent would be by 
parol. A parol assent was therefore sufficient. In London 
Guarantee Co. v. Fearnley (3) Lord Watson says: “It 
apiears to me that when that which is left indeterminate 
in a contract, whether it lie time, or place, or i/uantum, 
l*‘Coines fixed and ascertained in the manner stipulated by 
the contracting parties, it must lx1 treated just ns if it had 
been an original term of the contract.’’ See also Milne* v. 
Gery (4).

1900. December 18. Barker, J. : —

This bill was tiled for the specific performance of a con
tract for the side of some land in the 1‘arish of Lancaster, 
alleged to have been made by the defendant, Elizabeth T. 
Anderson, through one W. J. Scott as her agent. It 
appears that Elizabeth T. Anderson was the owner in fee 
of the lot in Question, ami in 1899, when the alleged con
tract was made, she and her husband, William A. Anderson, 
who is joined in this suit as a defendant., were residing in 
British Columbia. The other defendant, William A. 
Quinton, who is made a party on the ground that he had 
notice of the plaintiff’s purchase, ixiught the property from 
Mrs. Anderson, through her agent, Scott, and under his pur
chase has gone into possession. The contract in question 
arises principally out of correspondence between the 
plaintiff and Scott, which is set out at length in the bill. 
The plaintiff’by his hill prays for the specific performance 
of the agreement in question ; also that the agreement 
made with the defendant Quinton should be set aside, 
and that the defendant lx1 restrained from transferring the

(1) 4 App. Cas. 911.
(2) 4 C. P. 1). 450.

(3) 5 App. Cas. Ull, 020.
(4) 14 Ves. 400.
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property, and the Registrar of Deeds be restrained from 
registering any such transfer, and that the defendants be 
restrained from cutting wood off the land or committing 
waste thereon. To this bill the defendants—that is, 
Anderson and wife by themselves, and Quinton by himself 
—put in demurrers and answers. The demurrers were set 
down for hearing, and, before going into the merits, the 
plaintiff's Counsel objected that, as the demurrers and 
answers were to the whole bill, the demurrers were thereby 
overruled. For convenience sake, as the parties were 
all prepared, the demurrers were argued on their 
merits. The practice is, I think, well settled that where 
there is a demurrer to the whole bill and also an answer to 
the whole bill the demurrer is thereby overruled. Story, 
Eq. PI. 442, and many cases, some of which were cited on 
the hearing, establish this as the practice. It was, how
ever, contended that this was not a demurrer to the whole 
bill, but in this I cannot concur. In Devonnher v. Neiven- 
ham (1) Lord Redesdale lays down the rule, " that where a 
defendant 1101111111» to |iart ami answers to ]mrt of a bill, the 
Court is not to be put to the trouble of looking into the 
bill or answer to see what is covered by the demurrer, but 
it ought to be expressed in clear and precise terms what it 
is the party refuses to answer ; ami I cannot agree that it 
is a proper way of demurring to say that the defendant 
answers to such a particular fact ami demurs to all the 
rest of a bill. The defendant ought to demur to a particu
lar part of a bill, specifying it precisely.’" These demurrers 
are I think in form and sulistancc demurrers to the whole 
bill. It is true they commence in the usual way by pro
fessing to be a demurrer to part and an answer to the 
residue, but the demurrers arc “ to so much of the plain
tiff's bill as prays that the defendant may lie decreed,” etc.; 
then follows the whole prayer of the bill set out verliatim. 
The answers also cover the whole bill, ami the rule to 
which I have referred must therefore apply, unless for 
some of the reasons advanced by the defendants it should 
be held otherwise. The first reason suggested is, that as 

(1) 2 Kch. & Let. 1B9.

lflOO.

Andkkson. 

Barker J.
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moo. the plaintiff lia<l applied for anil obtained an order setting 
the demurrers down for argument, he had waived the objec- 

Asi.kkhon. tion now made, but it is clear this is not so, for by section 41 
Havkcr. J. Qf the Equity Act, 53 Viet., c. 4, the plaintiff is obliged on a 

demurrer being filed to obtain an order setting it down for 
argument, otherwise the demurrer is held sufficient It 
was also contended that, if the demurrers were held bad 
on the ground I have mentioned, the defendants could on 
the argument demur ore tenu», on the same grounds. 
That particular form of demurrer is nothing more than 
assigning orally at the hearing of the demurrer grounds 
of demurrer in addition to those assigned upon the record, 
and these, if valid, will support the demurrer, though the 
causes of demurrer stated in the demurrer itself may be 
held bad: Daniell, Ch. Pr. (4th ed.), 589. A defendant cannot 
demur ore tenu», unless there is a demurrer on the record. 
Here the demurrer is hail for the reason I have mentioned, 
not hut that the grounds of demurrer may be good, but by 
reason of a technical rule of pleading which no demurrer 
ore tenu» would reach or in any way affect. Neither am I 
able to agree with the Attorney-General in thinking the 
difficulty is cured by section 47 of the above Act. Under 
the English Chancery order, of which this section is a copy, 
it has lieen held that it does not to cases where the
demurrer anil answer are to the whole bill : KmmoU v. 
Mitchell (1): Lowndes v. Garnett and Moseley Gold 
Mining Co. (2): Skey v. Garlike (3).

The plaintiff is of course entitled to the benefit of his 
objections, though they arise out of a practice not in har
mony with modern ideas and of very little practical utility. 
At the same time I feel I should lie disregarding my duty 
to these litigants if I failed in applying such remedies as 
this Court |mjnschhcs, by way of amendment or otherwise, 
as will without injury to any one of them secure a decision 
of their differences with the least possible expense and 
delay. Such a course is in accoiilance with modern prac
tice and in no way at variance with the rule laid down in 
linker v. Mellish (4).

(II It Jur. 17(1.
(2| 2 .1. Ai II. iSti.

(.1) I DeO. k S. .m 
(4) 11 Ves. 72.

4
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How does this demurrer stand on its merits ? The 
plaintiff claims specific performance by the defendants, 
Anderson and wife, of an alleged contract made hy 
Mrs. Anderson through Scott, as her authorized agent, 
with the plaintiff for the sale to him of a certain 
piece of land. The agreement relied on is contained in 
certain letters which passed between the plaintiff and Scott, 
and which are set out in the hill. Three ipiestions arise. 
First, as to Scott’s authority to hind Anderson ; second, as 
to whether or not there was a completed agreement ; and 
third, whether the agreement is in writing so as to satisfy 
the Statute of Fraud». There is no Question here of part 
performance so as to render evidence of the verbal contract 
admissible.

I quite agree with Mr. Wallace in thinking that when 
a contract is entered into hy means of corres|s>ndence you 
must look to all the letters and all that took place between 
the parties: Jervi» v. Berridge ( 1 ); H nine y v. ltome-Puyne 
(2); Ronniter v. Miller (3).

I shall not discuss the question ns to Scott's authority, 
for in my view the hill does not shew that there was any 
completed contract signed by Mrs. Anderson or her agent, 
the party sought to lie liound. The first letter of any 
importance is Scott's letter to the plaintiff of August 28, 
18!)!), in which he stated to him that he had an offer of $300 
for the land, and adds, “ If you think you could afford to 
give more for the land than I was offered, you, of course, 
can have the land.” In his reply of Septcmlier 2, the 
plaintiff treats this as an offer to sell to him for $300. and 
accepts it. In this he was clearly wrong, for the letter 
will liear no such construction. It was evident from it 
that Scott had two purchasers to deal with and that la
wns trying to get the largest price he could. On the 11th 
of Septcmlier the plaintiff wrote to Scott, and, after recapit
ulating what hail taken place and again asserting that 
Scott had offensl to sell at $300, says, “ If you wanted 
more than $300, you should have fixed your figure so as 
to give me a chance to see what 1 could do. Without 

(1) L. K.SCh.351. (2) 4 App. Uas. 811, (8) 2 App. Un». 112».
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1900. prejudice, however, let me say I will give $325 and pay
ahki.i. expenses of transfer, etc. Please let me know what you 

Aniishwin, intend doing.” To this letter Scott replied on the 18th of 
Harki-r. J. September. He pointed out to the plaintiff his mistake in 

thinking he had been offered the land for $300. and said he 
hail written his sister (Mrs. Anderson) of the offers he hail 
had. and said, “As soon as I hear from her I will be down, 
and, of course, as you were the first man to speak for the 
land, I shall give you the refusal. Hut I think you are 
mistaken when you said I offered you the land for this 
price. I had no authority to sell at any price, but I think 
it will not be many days till I hear from my sister, and 
when I do I will be down ami have it fixed up." It is clear 
from this letter that, whatever authority Scott had to sell, 
he had no intention of exercising it until he had received 
specific instructions from his sister as to the offers made. 
The plaintiffs offer to purchase for $325 was an entirely 
new offer, anil it is a contract to sell at that price which 
the plaintiff seeks to enforce. In reference to that offer 
the plaintiff asks Scott to let him know wlmt he intended 
doing, and in Scott’s last letter he tells him ; but the letter 
contains nothing amounting in any way to an acceptance 
of the offer, and the whole matter remained open until 
after Mix Anderson had been heal'd from. The corre
spondence between the plaintiff" and Scott ended with 
Scott’s letter of the 18th of September, up to which time 
there was no completed contract between them, either ver- 
lial or written. What next took place the plaintiff" alleges 
in section 7 of his bill to have lieen ns follows: "That after
wards, and on the 23rd day of September, 1899. the said 
W. J. Scott came to my house, and, after we had breakfast 
together, l said to him that I was surprised to hear that 
he was dickering with Mr. Quinton. >s I had offered to 
give $325 on the strength of his letter: that I considered 
it the full commercial value for the property ; that we 
could go over it if he wished and see if I was not correct, 
or leave it to Mr. John (lilbraith, who knew the property, 
but he said that was not necessary, or words to that effect

■
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I then told him I considered the mutter closed, ami pro
posed we should go to Mr. W. B. Wallace’s office and have 
the matter settled up, as the papers and money were in his 
vault, to which Mr. Scott said ‘all right.’ and I thereupon 
harnessed my horse to my waggon, and we started together 
towards the city of Saint John.” It is contended that the 
expression “ all right ” amounted to, and was intended to 
be, an acceptance on the part of Scott of the plaintiffs 
offer to purchase for $325. I should think it quite doubt
ful whether the language fairly, much less necessarily, 
iienrs that meaning, hut, if it does, there is no writing of 
any kind to satisfy the Statute of Fraud». The written 
negotiations ended before the matter was agreed upon, and 
the Statute seems to me to lie a complete answer to the 
plaintiff's action. A|mrt from the technical objection, 
which 1 have already discussed, 1 think the demurrers 
should be allowed, and, as they go to the whole bill, the 
suit would lie at an end.

Under the circumstances 1 shall give the defendants 
leave to withdraw their answers on or before the 10th of 
January next, leaving the demurrers us if they were 
demurrers alone, with leave in that case to make any 
amendments in their form (if any) as Counsel may advise. 
If such leave is acted U|s>n, anil notice of such withdrawal 
and the amendments (if any) are tiled with the Clerk and 
served on the plaintiffs solicitor within the alsive time, 
then the demurrers will be allowed with costa and costs of 
suit : otherwise they will be overruled with costs.
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1 !H)0. THORNE v. PERRY

Donatio mort in nnuol - Saving* lutiik ttrjHmif IhhiA-—Trunt 
Hr maty in Kf/nity.

A <1<k-inis<hI person in her last illness, and shortly lie fore her 
<I<niMi, hHi«le<l to tie- defendant a government savings liant, 
pass Issik in which was credited in the names of tin defend - 
ant an<l the d<H-o«Ked a sum <if tmim-y deposited in their 
names, anil at th<‘ same timi- told tin* defendant to jiay to the 
plaintiff $10(1 out of the liank. |wy some debts owing by the 
deceased, ami her funeral ex|M‘nses : to whii-li the defendant 
assi-ntssl. The money on deposit IsdongiHl to tile deeeaatKl, 
but eould Is- withdrawn by the defendant on delivery up of 
tin- pass I look, before or after the deeeaaed’s death :

It rift, (I) that the |iass Issik was a gissl subject nf a tlotyi/iu nwrtift

gj that there was a valid donatio nuniitt rowed roustitutisl by 
trust, ami enfom-able in ispiity, iti favor of tin- plaintiff.

The facts are fully stateil in the jiulgment of the
< «lift.

Argument was heard October 12, 11)00,

IT. II. Wallace, Q.C., ami 0. II. V. Bclyea, for the
plaintiff: —

To constitute a valid donatio martin cauna it is neces
sary, first, that the gift must have lavn made in contem
plation of death ; secondly, that the subject-matter of the 
gift must have been delivered to the donee ; and thirdly, 
that the gift must have Ixh-ii made under circumstances 
shewing that the subject-matter of the gift was to revert 
to the donor in the event of his recovery : Tate v. llil- 
liert (1); Cain v. Moon (2). The delivery may be to u 

erson in trust for the donee : Bunn v. Markham (3); 
Parquharnon v. Cure (4) ; ami though not to go into effect 
with resjiect to the donee until the donor's death : lhif- 
firht v. Bit me (5); Drury v. Smith (ti): Session» v. Mooetey (7) : 
MarnhaU v. Berry (8). It will probably be argued for

HI 2 Ves. III. (5) I nil. IN. 8.) 107.
(2) | lat»i| 2 tj. II. 283. (Il) I F. Wins. tot.
(8) 7 Taunt. 888. (7) t Cush. 87.
(t) 2 (loll. 3MI, 357. (81 13 Alleu (Muss.). (3.
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the defendant that to give effect to the donation will be to 1000 
evade the Wills Act, as the defendant was also directed to Twees* 
pay debts owing by the donor, anil her funeral expenses, in i***ki 
addition to paying the plaintiff $400, and that the transac
tion falls nothing short of an attempted disposition of 
property by parol will. It is settled, however, by the 
authorities that a donatio mortis causa is good under such 
circumstances. The case of Mount v. Iiurroiv ( 1 ) decides 
that a donatio mortis causa may be made, although the 
donee is to use the subject-matter of the donation to make 
particular payments, and to retain the residue for himself 
In Hills v. Hills (2) a gift was held to be good as a donatio 
mortis causa, although coupled with a trust that the donee 
should provide the funeral of the donor. A difficulty may 
lie suggested, in view of the case of Ex parte Gerow (3), 
whether a pass book may properly be the subject of a 
donatio mortis causa. In that case it was held that a 
hank dc|M)sit receipt, being only evidence of a debt, anil not 
a document that could be transferred so as to make the 
liank liable to a third party, could not form the subject- 
matter of a donatio mortis causa. While it is not neces
sary that the soundness of this decision should bo criticised, 
it is opposed to many English decisions, including Amis 
v. Witt (4); Moore v. Moore (5); In re Dillon (61. But 
the case is easily distinguishable. The money represented 
by the |hiss book was on deposit in the joint names of the 
deceased and the defendant. On the delivery of the book 
to the defendant the donor diverted herself of control of the 
money, and the control of it vested at once in the defend
ant as trustee for the plaintiff The delivery of the subject- 
matter of the gift was therefore complete in the lifetime 
of the donor. The delivery of the pass book of a bank 
does not resemble the delivery of the donor’s cheque on a 
iwnk. in which case it is held that it is not a good ilonatio 
mortis causa if not presented before the donor's death.

(1) 4 Bin. C. C. 72. (4) 38 Beav. Bill.
(2) 8 M. & W. 401. (5) L. R. 18 Rq. 474.
(8) 5 All. 512. (6) 44 Ch. D. 70.



1+8 NEW BRUNSWICK EQUITY REPORTS. [YOU

1!HI0. See Hewitt v. Kaye ( 1 ): Beak v. Beak (2); Bolls v. Pearce <3 > 
iiiiihm. A cheque is un order, and, if the order is not acted upon in
>• hui . the lifetime of the donor, it is revoked by the donor's 

death. But, as pointed out by Lord Romilly, M.R., in the 
former case, the gift of a bond, or promissory note, or an 
1 O U, is the gift of a chose in action, and the delivery of 
such an instrument confers upon the donee all the rights 
of the donor therein. That is the principle upon which 
Amis v. Witt (4) was decided, where the donor gave the 
donee a deposit note, by which bankers acknowledged that 
they held so much money of the donor, and it was held 
that the delivery of the deposit note was a good donatio 
mortis causa. In the recent case of In re Dillon (5) the 
Court of Appeal reviewed all the English decisions upon 
the Question whether a deposit note is a good subject of a 
donatio mortis causa, and decided the question affirm
atively. Cotton, L.J., in his judgment in that case says : 
“ If we go on principle, why should not this document lie 
a good subject of donatio mortis causa t The case 
of Dutfield v. Dims (6) shews that there may lie a good 
ilonatio mortis causa of an instrument which dues not jms- 
by delivery, and that the executors of the donor are 
trustees of the donee for the pui pose of giving effect to tin- 
gift. The case of Moore v. Darton (7) is very instructive 
us to the class of instruments which are subjects of donatio 
mortis causa. There a document was executed when a 
deposit of money was made. The mere fact of the deposit 
would create a debt : but the document, beside acknowledg
ing the receipt of the money, expressed the terms on 
which it was held, and shewed what the contract between 
the parties was. It was held that the delivery of that 
document was a good donatio mortis causa of the money 
deposited, and so, in my opinion, was the delivery of tin 
de|iosit note in the present case. The delivery gives no- 
legal title to the donee, nor did the delivery of the security

(1) L. K. « Eq. 1IK
(2) !.. K. 13 Bq. 4MB.
(3) 6 Oh. D. 730.
(4) 33 Beuv. 010.

(5) 44 C’h. 11. 70.
(0) 1 Bli. IN. 8.) 407. 
(7) 4 UeU. & S. 517.
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in Daffw.ld v. Elvm; but the House of Lords there laid it 
down that the executors were trustees for the donee and 
must do what was necessary to [lerfect the transfer." If 
necessary, the Court should refuse to follow Ex parte 
Gerow (1 ), but we submit it is quite distinguishable.

•/. D. Hazen, Q.C., and E. P. Raymond, for the 
defendant : —

Then1 was not an effective delivery by the deceased of 
the subject-matter of the gift to satisfy the requirements 
of delivery within the rule as to donationes mortis causa. 
The delivery to the defendant of the pass book was accom
panied by a number of instructions, with which it would 
Is* necessary to comply liefore the transfer of the subject- 
matter of the gift to the plaintiff could take place. The 
defendant was constituted the agent of the donor, whereas 
the delivery, to Is.' effective, should have been to the defend
ant as agent of the donee : Farquluirson v. Cave (2). 
The gift to the plaintiff was not of the pass book, but of a 
portion of the money represented by it. The gift therefore 
amounts to an attempted testamentary disposition of the 
donor's property, and not to a donatio mortis causa. 
Again, the gift was not to take effect until the donor's death, 
whereas it is a condition of a valid donatio mortis causa 
that the gift shall take place presently. In Powell v. Helli- 
car (3) the deceased, immediately before her death, told A. 
to take the keys of a dressing case and liox, containing a 
watch ami trinkets, and immediately on her death to deliver 
the watch and trinkets to the plaintiff It was held that it 
was not a valid donatio mortis causa. See also Earle v. 
Botsford (4): Bunn v. itarkliam (5): Mitchell v.Smith(6); 
Basket v. Hassell (7). Since the delivery is |s>stponed 
until the donor’s death the gift is a legacy, and transmissible 
only by will. If an instrument, for instance, is clearly 
testamentary, that is, an instrument not intended to take

(1) 5 All. 512.
(2) 2 Coll. ant.
Cl) 2ft Benv. 2111.
It) 22 N. B. 407.

14!)

1800. 
Thorn it

(5) 7 Taunt. 22li
(0) 4 DeO., J. At S. 421.
<7) 107 U. S. (102.
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1900. effect until after the «lentil of the person executing it, nml
•rmw*K dependent u|*m his death for ita vigour ami effect, hut is 
I'khio. not duly executed as a will, it will not he given effect as a 

donatio mortis causa. See White •£• Tudor » L C. (1). 
If any other rule was allowed than that the delivery 

be in prarsenti to constitute an effective donatio 
mortis causa, the distinction between such a form of 
gift and a Ixspiest is gone, ami the Wills Act is 
defeated. To allow the defendant to carry out the 
deceased's instructions would be to clothe him with the 
authority of an executor under a duly executed will. Such 
a palpable evasion of the Wills Act will not he permitted. 
In Thompson v. Hetfernan (2) it was vainly sought to 
establish a donatio mortis causa under circumstances closely 
similar to those in the present case. The party setting 
up the gift claimed that the donor, in the presence of his 
housekeeper and the defendant, directed the housekeeper 
to hand to the defendant a sum of money, which, he said, 
was in a certain box : that he directed a legacy of £50 to 
be paid to the housekeeper, ami a" sum of £5 to another 
person, and told the defendant, after paying the funeral 
expenses, to keep the remainder for himself. The donee 
did not take away the money until the following day, 
when the donor was unconscious. In the course of his 
judgment Lord Chancellor Sugden makes use of the 
following pertinent remarks: “The transaction is more 
like a nuncupative will than a donatio mortis causa, which 
is permitted by law [if] accompanied by certain acts 
essential to its validity : one of which is that the subject 
of the gift should be actually handed over at the time. 
If a man on his deathbed call an intended legatee, and put 
a bag of money into his hands, such a gift is good. But 
here there appeal’s to have Wen a general disposition of 
this man’s property, in the nature of a will. He constitutes 
the defendant substantially his executor," etc. It cannot 
Is' said here that delivery was completed in the lifetime of 
the donor because the jiass Issik was hale led to the 

tl| Vol. I (7th «1.1, net. (2| 4 Dr. it W. 285.
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defendant ns an agent or trustee of the donee. The defend
ant was not to give the money to the donee until the donor's 
death. According to (leorgtf E. F. Perry’s evidence the 
direction with respect to the gift to the plaintiff was to 
pay it to her “after she (the donor) was gone." As the 
gift was to take effect only upon the death of the donor, it 
was not a present executed gift mortis causa, hut an 
attempted testamentary dis|s>sition. The transaction does 
not full within the rule that a donatio mortis causa is 
valid, though coupled with a trust, for in such a case there 
must be an immediate delivery of the subject-matter of 
the gift.

1900. December 18. Barker, J. : —

.Mary C. Perry dejiarted this life on the morning of 
dune 17, 1899, intestate, leaving her surviving two 
children, the plaintiff and defendant, and some grand
children, issue of a deceased daughter. At the time of 
her death, or rather at the timi she made the donation 
which gives rise to this litigation, she hail on deposit some 
$1,170 of her own money in the (loveniment Saving- 
Bank at St. John, the |niss Ixsik for which she always hail 
and then had, in her possession. She was also at the sane 
time possessed of some promissory notes amounting toahoul 
$250, some bedding, and, it is said by the defendant, of 
some $'200 in cash. Though the di-ceased died at the 
plaintiffs home, where she had gone on a visit, she gener
ally lived with the defendant after the death of her 
husband. During the night immediately preceding her 
death, finding herself ill and, as she thought anil as tie- 
event proved, in a dying condition, she sent for her son 
(the defendant) to come and see her: and while she wn- 
lying in bed ami a few hours before her death, and when 
she realised that her end was not far away, she made, as is 
alleged, a gift of the Savings Bank book, a pix-ket book 
and a small trunk, with their contents, to tile defendant 
Several |>er8ons besides the plaintiff and defendant wen 
present at the time, and there is really no stillstantial dis
agreement between all the witnesses as to what Usik place

1900.
Thoksi:
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I WO The plaintiff's account is as follows: “After the defendant 
Tiiokxs had entered the room where his mother was lying in bed 
I'i khv. he asked her how she was, and she said she was very 

Ferkrr.J. poorly, anil then after a very short time she said,
' Priscilla (that is, the plaintiff), you go to that chest 
(|X)inting to an old-fa thinned chest in the room) and give 
me your father’s little trunk and satchel,’ and gave me the 
keys. 1 did as she told me, and she handed the trunk to 
lleorge Perry (the defendant) und said, ‘ Here is the 
jMjiers;’ and then she opened the satchel ami she took out 
a pocket lawk, and she says, 1 Here is the pocket book.' 
Then she took out the hank liook, ami she Haiti, ' Here is 
the hank liook : 1 want you to |iay her 8400 out of the 
bank—it is Priscilla I mean:’ anti she says, ‘George, now 
you will do it,’ and he said, * Yes, mother, I will if it is 
there:' ami she said,1 It is there, anil there is more there, 
too.' She saitl ' If 1 rally, I want you to give these things 
Itack to me,’ ami he saitl he would : anti then she says, ‘ I 
want you to see to my burial.’ He saitl, * la there any 
particular minister that you want to preach your funeral 
sermon#’ and she saitl no, but to get Rev. David Pater
son.” The plaintiff says that she did not hear anything 
saitl aliout debts bring paid ; that the defendant retained 
|Hissession of the articles delivered to him anti never parted 
with them. She also says that si tun afterwards all present 
except herself went to breakfast. She remained in the 
room with her mother, ami while they were there alone 
her mother gave her another pocket book, which she took 
from under the pillow, saying, “ This will Ik- quite a help to 
you." In this pocket Iwwik, the plaintiff says, were several 
promissory notes, amounting in all to aliout 8250, but 
nothing else of any value. Margaret Carpenter, a neighbor 
of the family, who was present, also testifies as to the 
delivery of the pass Issik, pocket liook ami trunk, a
deceased's direction as to the payment of the 8400 to the 
plaintiff, but says that she heard nothing said as to funeral 
cxjs.-n.ses, but did as pi the jiayment of two small debts.

Bayard Thorne, who is the plaintiffs stejison, was also 
present. He says that he heard nothing aliout funeral.

7
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expenses, but there whs something said alxmt two small 
debts. He also says that when the deceased banded the 
defendant the bank pass liook she said : “ This is the bank 
look, and I want you to give her 8400 out of it—Priscilla 
1 mean ; " ami George said, "I will, mother, if it is there," 
and she said it was then.-. The defendant’s account of 
what took place does not differ from that of the other 
witnesses as to the payment of the 8400 to the plaintiff, 
but it is more particular as to other matters. He said that 
his mother handed him the trunk first, then the pocket 
liook, and then the liank lxx>k. ami that she said, “Give 
Priscilla $400." He said he would if it was there, and she 
replied it was then- all right. His evidence then pniceeds: 
“ So she went on to say, ' I give you them notes and collect 
them and pay my doctors’ bills : ’ and she said, * I have a 
shop bill,’ or she mentioned alxmt Tommy Todd, and sin- 
said. ‘ You pay them.’ Then she talked alxmt the funeral 
expenses." and he says he was to pay them. On his cross- 
examination he admits that he underutixxl that the plaintiff' 
was to get the 8400. He supposed it was to come out oT 
the bank money. George E. F. Perry, the defendant’s son, 
a young lad, was also present. He says the deceased spoke 
of notes, and, ns to the money for the plaintiff, he said his 
grandmother said, “ Give Priscilla 8400 in the bank.” And 
on cross-examination this ipu-ation was asked him :

And you remember distinctly that she made this remark 
in regard to the bank Ixxik—that he was to give Priscilla 
*400 out of the hank?” To which he answered “Yes." 
In another part of his evidence lie says that when his 
grandmother gave the defendant the bunk Ixxik she said : 
" There is the Irnnk Ixxik : you bike ami get 8400 out of 
the bank and give to Priscilla."

The defendant says that the trunk which was handed 
to him contained nothing of value except a mortgage or 
some papers of that class Ix-longing to his father’s estate, 
and that the |xx;ket book, in which he expected to find 
money and promissory notes, containisl neither the one nor 
the other. In fact, it is this circumstance which has given 
rise to this dispute, ns the defendant by his answer

1900
Tiiornk

Market. J.
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expresses his willingness to pay the plaintiff her $400 if 
she will hand over to him the promissory notes which she 
received from her mother shortly before her death, and 
which, he says, were intended to be given him, and there
fore of right belong to him.

The plaintiff claims that as to the pass book and other 
articles there was a donation mortis causa, coupled with a 
trust as to the money in the Savings Bank in favor of her 
to the extent of S4M0 ; and this bill is filed to enforce that 
claim. The parties have chosen to administer their 
mother's estate without any formal letters of administra
tion, and the case must be determined as a matter solely 
between the plaintiff and defendant. I think the plaintiff 
is entitled to a decree.

Three things must concur in order to establish a 
donation mortis causa. The gift must have been made in 
contemplation, though not necessarily in expectation, of 
leath ; there must have been a delivery of the subject- 
matter of the gift to the donee or some one for him, and it 
must have been made under such circumstances as shew 
that the thing is to revert to the donor in case of re
covery : Cain v. Moon ( 1 ).

The evidence in this case leaves no doubt in my mind 
that all these three re<|tiircments have lieen satisfied in this 
case. As to the contemplation of death and the reversion 
of the subject-matter of the gift in case of recovery there 
can, I think, lie no Question. The only difficulty suggested 
is as to the pass I>ook, and it is said that such a liook is not 
the subject of a ilonatio mortis causa so as to [miss the 
title to the money represented by it. It must lx1 remrni
ls'red that at the time this alleged gift was made, and for 
a long time previous, the money in Question, although be
longing exclusively to the deceased, was deposited, with the 
defendant’s knowledge, in the joint names of himself and 
his mother, in which case either or the survivor could 
withdraw on the production of the pass book. When, 
therefore, the deceased delivered the pass book to the 
defendant she clothed him with full authority and power 

(II |IMXI| 2Q. B. 283.
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tu draw the whole fund from the l»mk and placed it 
ontirely under his control. Even in cases where the money 
is deposited in the name of the donor such a delivery of 
the pass book has been held sufficient to render the gift good 
as a donatio mortis causa. See Sheedy v. Itoach (1): 
Tillinghast v. Wheaton (2); llill v. Wheaton (3).

How much stronger is the case where the money is on 
deposit in the name of the donee and he only needs 
possession of the pass lxxik to complete his entire control 
over it There is nothing whatever in all the evidence 
to suggest that it was not the intention of the de
ceased, or the understanding of every person present 
who heard what took place, that the control over this 
money in the hank, and the pocket book and small 
trunk, with their contents, was by the delivery to |>ass then 
and there to the defendant as a gift in contemplation and 
expectation of death. It is, however, contended on the 
part of the defendant that the request or direction to him 
to pay the funeral expenses of the deceased ami her one or 
two trifling debts and this 8400 to the plaintiff shews con
clusively that the transaction was nothing more than an 
attempted testamentary act, and for that reason inoperative 
as a gift. Blount v. Barrow (4) and Hills v. Hills (5) are 
direct authorities against this proposition. In the latter 
ease the deceased during her illness told her landlady that 
“ she felt much worst; and she wished her brother James to 
bury her ; that she wished him to have all she had, and he 
would bury her comfortably." Soon afterwards the brother 
came to see the deceased, and she then, in the presence of 
the landlady, a few minutes before her death, put her 
(locket book into his hands, the pocket latok containing 
at the time about £80 in cash and notes, everything appar
ently which she possessed. This was held to le a perfectly 
good donatio mortis causa, though the gift was for a 
special purpose and coupled with a trust. Parke, B., says 
in reference to the direction ns to payment of funeral 
expenses : “ It is not indeed properly a condition, lecause

(1) 121 Mass. 472. (4 ) 4 Bm C. V. 72.
(2) 8 H. I. USO. (5) 8 M. & W. 401.
(8) 118 Me. (CM.

1900.
Tiiohxk
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1900. otherwise the property would not vest until performance 
Tikiknk of it, but a trust upon which the donatio mortis causa 
1‘nitio. was made. And the authority to which I have already 

H.irbt-r. J. referred, of Blount v. Burrow, goes the length of deciding 
that it is no objection to the gift that it is made for a 
special purpose.” Alderson, B., says : “ The case of Blount 
v. Burrow decides that a donatio mortis causa may lie 
made for a particular purpose ; that the party may deliver 
the subject-matter of the gift so as to pass the property to 
the donee, in contemplation of death, although he is to use 
it for a particular purpose, or out of it to make jiarticular 
payments, and to keep the residue for himself.” Kolfc, B., 
says he cannot see how the annexation of a trust to the 
gift can make any difference, and adds : “If it be lawful 
so to give the property out and out to the party for his 
own use, I cannot see that it makes any difference that 
with it he is to pay for a particular thing. If a man on 
his deathbed gives another £1,000, is it any addition to the. 
evils attending this mode .of bestowing property that he 
attaches a condition to it—as, for instance, that he stipu
late that his brother shall receive an outfit to India ? The 
case of Blount v. Burrow is expressly in point and dis- 
jioses of the Question."

That a parol declaration of trust in reference to 
personal property is good and can lie enforced will not lie 
disputed. See Beckham v. Taylor (1). And there is, in 
my opinion, no difference whatever in this respect between 
gifts inter vivos and those mortis causa, except so far as 
the annexing of a trust to the gift may furnish evidence 
that there was no valid donation at all, but only an 
attempted testamentary act. And in cases where the 
evidence clearly establishes an executed and complete 
delivery to the donee of the possession and title to the 
property, the fact that there is a trust annexed to the gift 
furnishes no evidence whatever to defeat the gift or to 
change its character. This ground of defence, I think, 
fails.

Another objection raised to the plaintiffs right to 
(1) 31 Bear. 2511.
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succeed in this action was that her remedy, if any, was 1900. 
liy action at law for money had and received, though Tiiokxk 
it was conceded by Counsel that the remedy in this i'kkhv. 
Court was concurrent. See Scott v. Porcher (1). This Barker. J. 
involves the Question whether or not a trust was created.
It is certainly so regarded in Hills v. Hills, already 
citxL' In Moore v. lhirton (2) the dispute arose in 
part ns to the effect of a receipt in the following form :
“ Received the 22nd of October, 1843, of Miss Darton for the 
use of Anne Dye, one hundred pounds, to be paid to her at 
Miss Darton’s decease, but the interest at 4 per cent, to be 
paid to Miss Darton." The Vice-Chancellor held that the 
document created an effectual trust inter viivs in favor of 
Ann Dye. Now, in this present case, the defendant took 
the pass book ami the money represented by it, and he 
holds it to-day for this plaintiff so far as $400 are 
concerned. It was for that purpose that he assented to 
take the money ; he actually got the money under that 
arrangement, and it is for that purpose that he now holds 
it. always subject to this—that the gift would be subject 
to the payment of debts, that being a condition which the 
law attaches to such donations. The defendant, I think, 
holds this $400 in a fiduciary character for the plaintiff- 
liable for a breach of trust if he does not pay it over. To 
discharge himself he may show that the fund has been 
disposed of in paying debts or in the discharge of any 
other claim suiierior ami prior to that of the plaintiff.
Rut, subject to that, he must discharge himself by payment, 
and until he has admitted a specific sum in his hands to be 
paid to the plaintiff, and thus rendered himself liable 
personally and individually, and not as trustee, no action 
at law would lie, but the matter is simply a trust.

In Hardick v. Ijarrick (3) Lord Justice Uiffard says :
“ I do not hesitate to say that where the duty of persons is 
to receive property ami to hold it for another, and to keep 
it until it is called for, they cannot discharge themselves 
from that trust by appealing to the lapse of time, They 
can only discharge themselves by handing over that prop- 

(1) 3 Mer. 852. (2) f DeO. & 8. 517. (3) L. R. 5 t'h.243.
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evty to somebody entitled to it." In Lyell v. Kennedy (1) 
Lord Macnaghten, in reference to the above passage, saya 
that it is a sound proposition, and adds : “ I do not think it 
can make any difference what the nature of the property 
may he, whether it is a lump sum, or collected in the shape 
of rents accruing from time to time. I do not think it can 
make any difference whether the person in whose behalf 
the pro|ierty is professedly received is, or is not, under 
disability, or unborn, or unascertained. Nor do I think it 
can make any difference whether the duty arises from 
contract or is connected with some previous request, or 
whether it is self-imposed and undertaken without any 
authority whatever. If it lie established that the duty 
has in fact been undertaken, and tlmt property has been 
received by a person assuming to act in a fiduciary 
character, the same consequences must, I think, in every 
case follow."

In this case we have it proved—in fact, it is not 
denied—that this defendant agreed .to receive this fund, 
and in fact did receive this fund, and in fact now holds 
this fund for this plaintiff. No one else claims it. No one 
else has any right to claim it so far ns the evidence goes. 
At all events, as la-tween this defendant and this plaintiff, 
what right has the defendant to withhold this money i 
The only reason, as given by the defendant himself, is that 
the plaintiff has the promissory notes which, he claims, 
were intended for him. I am unable to see that this forma 
the slightest answer to the claim. As next of kin her right 
to the notes is at least as good as his, and, if her evidence 
is to be accepted, she has a superior title to his derived 
directly from her mother. Her right to the notes is in no 
way involved in this suit. It may be questioned in other 
proceedings, but I think it does not arise here. See 
Roper v. Hull,nul (2); /;»»./ v. Nmree (8); Bartlett v. 
Diwnnd (4); Contant v. Schuyler (5) ; Drury v. Smith (6).

There must lie a decree for the plaintiff for payment 
of the $400 and costs.

(1) 14 App. Vas. tiff.
(2) 3 A. A K. 9».
(3) 10 Q. B. 244.

(4) 14 M. & W. SO.
(5) 1 Paige, 316.
(0) 1 P. Win». 404.
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CARROLL v. ROGERS.

Deed. — Competing purchasers— Registry Act, 57 Viet., c. SO, ss. 
S9, 69—Unregistered deed — Sale of part of lot of land — 
Subsequent registered mortgage of remainder of lot — Refer
ence in description to previous conveyance — Subsequent deed 
of whole lot — Notice — Priorities.

A part of a lot of land was sold to the plaintiff by M. by deed, 
which the plaintiff neglected to register. Subsequently M. 
mortgaged oy registered conveyance the remainder of the lot 
to 8. The description in the mortgage of the land followed 
the original description of the whole lot, but “excepted the 
portion sold and conveyed by the said” M. to C. (the plain
tiff). Subsequently M. sold and conveyed by registered deed 
for valuable consideration the whole lot of land to the defend
ant, who had notice of the mortgage, but not of its con
tents. tor Act 87 Vict.« c. 20, s. 26, an unregistered convey
ance shall Ik* fraudulent and void against a subsequent 
purchaser for valuable consideration whose conveyance is 
previously registered. By section of the Act the registra
tion of any instrument under the Act shall constitute notice 
of the instrument to all persons claiming any Interest in the 
lands subsequent to such registration.

Held, that by the Act the registration of the mortgage consti
tuted actual notice of its contents to the defendant, whose 
title therefore should lie post {Killed to the plaintiff's.

The facts are fully stated in the judgment of the
< imit.

Argument was heard November 27, 1900.

L. J. Tweedie, Q.C., for the plaintiff : —

A registered conveyance will be postponed in equity 
to a prior unregistered conveyance where the second 
purchaser bought with notice of the earlier conveyance, 
notwithstanding the provision of the Registry Act, 57 
Viet., c. 20, a. 29, by which it is expressly enacted that the 
unregistered conveyance shall be fraudulent and void 
against a subsequent purchaser for valuable consideration 
whose conveyance is previously registered. The policy of 
the Act is to protect subsequent purchasers against prior 
secret conveyances. If the prior conveyance is not secret, 
though unregistered, the intending purchaser cannot be
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prejudiced by it. If. having notice of a prior conveyance, 
he is able to obtain priority of title by priority of 
registration, the Act is turned to a mischievous and 
inequitable purpose. In the well known case of I.e Neve 
v. Le Neve ( 1 ) the decision that a deed hint in time, though 
unregistered, should be preferred in equity to a registered 
deed where the grantee thereof had notice of the former 
deed turned upon the construction of the Middlesex 
Registry Act, 7 Anne, c. 20, by which it was enacted 
' that a memorial of all deeds and conveyances whereby 
any honours, manors, lands, etc., in the county of Middlesex 
may be any way affected in law or equity may be 
registered in such manner as is after directed ; and 
that every such deed or conveyance that shall be made 
and executed shall be adjudged fraudulent and void against 
any subsequent purchaser or mortgagee for valuable 
consideration, unless such memorial is registered as by this 
Act is directed before the registering of the memorial of 
the deed or conveyance under which such subsequent 
purchaser or mortgagee shall claim.” Lord Hardwicke in 
his judgment says: “ What appears to be the intention of 
the Act ! Plainly to secure sulisequent purchasers ami 
mortgagees against prior secret conveyances and fraudulent 
incumbrances. Where a person Imd no notice of a prior 
conveyance, there the registering his subsequent conveyance 
shall prevail against the prior ; but, if he had notice of a 
prior conveyance, then that was not a secret conveyance 
by which he could be prejudiced. The Act gives [the 
subsequent purchaser] the legal estate, but it does not 
say that he is not left open to any equity which a prior 
purchaser or incumbrancer may have ; for he can be in no 
danger when he knows of another incumbrance, because 
he might then have stopped bis hand from proceed
ing. It would be a most mischievous thing if a person 
taking advantage of the legal form appointed by an 
Act of Parliament, might under that protect himself 
against a person who had a prior equity, of which he had 
notice.” The principle of the decision in Le Neve v. Le Neve 

(I) Audi. I.e;.
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lins liecn nqieatedly followed by English mid Irish courts. 
See Font v. White{\), ami Agra Bank Limited v. Harry (2). 
The defendant Rogers before lie purchased had notice of 
the plaintiff's conveyance. He I» night subject to the 
registered mortgage from McLaughlin and wife to Sproul, 
which, though conveying the land according to the 
description in the deed from Loggie to McLaughlin, excepts 
that portion sold and conveyed by McLaughlin and wife to 
the plaintiff. It is not necessary to fix Rogers with notice 
of the plaintiff's title that it should lie shewn that he hail 
actual knowledge of the deed to the plaintiff. The 
Registry Act, 57 Viet., c. 20, s. 69, provides that “ the 
registration of any instrument under this Act shall consti
tute1 2 3 4 * 6 7 notice of the instrument to all persona claiming any 
interest in the lands subsequent to such registration.’ 
Linder this section, therefore, Rogers had notice in law of 
the mortgage to Sproul, and of its contents. It is iv 
principle in equity that, where a deed or other muniment 
forming jmrt of the chain of title to land contains a 
reference to or recital of a deed relating to the saine 
property, the purchaser will he charged with notice of the 
reference or recital : Binco v. Karl of Banbury (3): Coppin 
v. Fern //hough 14): Mai pa* v. Acldand (5); Farrow v 
Bee* (6); Danby v. Couth (7): 1‘aolr v. Adams (8); 
White v. Foster (9) : Central Trust Co v. Wabash Bail- 
way Co. (10); George v. Kent (11). In these cases the instru
ment referring to other incumbrances came to the actual 
knowdedge of the purchaser. Here, if the Sproul mortgage 
was not read by Rogers, the Registry Act imputes express 
notice of it and its contents to him. See Trust and Loan 
Co. v. Shaw (12) ; M'Kay v. Bruce (13) : Clark v. Bogmi 
(14). Rogers must also Is1 affected with the knowledge of 
his solicitor, who was fully cognizant of all the facts

(1) 1(1 Beav. 121).
(2) U K. 7 H. U 147.
(3) 1 Oh. Ca. 207.
(4) 2 Bin. C. C. 201.
(8) 8 Russ. 273.
(6) 4 Beav. 18.
(7) 20(’ll. D. 300.

(8) 38 L. J„ Oh. 030.
( W ) W2 Mass. 878.
( 10) 29 Fed. Rep. 540.
(11) 7 Allen (Maw.). 10.
(12) 16 Or. 440.
(13) 20 0. R. 718.
(14) 27 On 455.
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I!I00. connected with the title to the property: Uourxot v. 
l Aioioi.i Savage (1); Marjoribanks v. Hovenden (2); Hewitt v. 
linfiKiw. Loosemore (3) ; Nixon v. Hamilton (4). While the plain

tiff may not be entitled to have the conveyance to Rogers 
rectified, he is entitled to a decree declaring that his 
deed has priority over the deed to Rogers, or declaring 
Rogers to he a trustee of the property, with directions 
to convey it to the plaintiff. See Lee v. Glutton (5); 
Greaves v. Tofieldt6); Potter v. Sanders (7) ; Dickenson v. 
Dodds (8).

R. Hurray, Q.C., for the defendant : —

The defendant Rogers had neither actual nor con
structive knowledge of the conveyance to the plaintiff 
A presumption of notice cannot be founded under the 
Registry Act. To do so would introduce the evils which 
the Act was framed to avoid. Unless the defendant had 
actual notice of the plaintiff's deed the priority the defend
ant has obtained by registering his deed will not be 
interfered with. The modern view of registration Acts is 
that a purchaser shall be free from the imputation of 
constructive notice : Wyatt v. Barwell (9): Lee v. 
Clutton (10); New Ixion, Tyre and Cycle Co. v. Spils- 
hury (II); Ross v. Hunter (12); Pomroy v. S/evens (13); 
Lamb v. Pierce (14). While it is submitted that the 
doctrine ol constructive notice has no application to 
qualify or infringe upon the Registry Act, it is to be 
oliserved tlmt it is a doctrine not favored by the Courts, 
and is only applicable where fraud or gross negligence is 
present. In Ware v. Lord Eymont (15) Lord Cranworth 
says : “ 1 must not part with this case without expressing 
my entire concurrence in what has on many occasions of

(1) L. K. 2 Kq. 131.
(2) 1 Dru. II.
(31 9 Hare, 449.
(I) 2 Ur. \ Wnl. not.
(5) 46 L. J„ Ch. 43.
(6) SU I,. J„ Ch. 118.
(7) il Haro, l.
(8) 2 Ch. U. 403.

I 9 ) 19 Ves. 433.
(Hi) 15L. J., Ch. 13.
(11) (1898)2Ch. 481.
(12) 7 Can. S. C. R. 303.
(13) 11 Met. 244.
(14) 113 Mass. T2.
(15) 4 l)e(i.. M. & (1. 401). 173.
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late years fallen from Judges of great eminence on the 
subject of constructive notice, namely, that it is highly 
inexpedient for Courts of Equity to extend this doctrine. 
When a person has actual notice of any matter of fact, 
there can be no danger of doing injustice if he is held to 
lie bound by all the consequences j" that which he knows 
to exist. But where he has not actual notice, he ought 
not to be treated as if he had notice, unless the circum
stances are such as to enable the Court to say, not only 
that he might have acquired, but also that he ought to 
have acquired, the notice with which it is sought to affect 
him ; that he would have acquired it but for his gross 
negligence in the conduct of the business in question. 
The question, where it is sought to affect a purchaser with 
constructive notice, is not whether he had the means of 
obtaining, and might by prudent caution have obtained, 
the knowledge in question, but whether the not obtaining 
it was an act of gross or culpable negligence." See also 
English and Scottish Mercantile Investment Co. v. Brun- 
ton (l),and Bailey v. Barnes (2). It cannot be said to be 
gross or culpable negligence on the part of Rogers that he 
did not make a search of the registry, or did not acquaint 
himself with the contents of the Sproul mortgage. It 
would only lie so if he wilfully alwtained from doing so in 
order to avoid obtaining a knowledge of his vendor’s title. 
There was no reason why Rogers should investigate the 
Sproul mortgage, since he was unaware that it contained 
any allusion to plaintiff's conveyance. The present case is 
concluded by the decision in Miller v. Duggan (3), where it 
was held that the assignee of a mortgage without notice was 
not affected by the unregistered equity of a mortgagor to 
have the mortgage reformed so as to exclude a portion of 
land not intended to he included in the mortgage.

Tweedie, Q.C., in reply.
1900. December 18. Barker, J.: —

By a deed dated November 1, 1893, ami registered 
on November 0th in the same year, one William S. Loggie

(1) |1HU2| 2 y. B. "US. (2) (18M| 1 Ch. 26.
(3) 23 N. S. R. 140; 21 Can. 8. C. R. 33.

1U3
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1 >100. conveyetl to Elizabeth McLaughlin, one of the defendants 
Camwm.i. a farm of land in the County of Northumberland. In 189* 
iioiikks. the plaintiff bought a piece of this land for the sum of 

Barker. J. $50, which hi- paid at the time, and on the 2nd o! August 
of that year, in completion of this purchase, McLaughlin 
and wife executed a conveyance to the plaintiff. When 
McLaughlin purchased from Loggie he secured the pur
chase money by mortgage on the land and some other 
property. This mortgage is also dated November 1st. 
1893, and was registered on November 6th. In 189li 
McLaughlin was arranging to pay off the balance then due 
on his mortgage to Loggie, anil for that purpose he 
borrowed 8*00 from one Sproul, and, to secure this sum, 
McLaughlin ami wife on the 27th of May, 1896, executed 
a mortgage to Sproul on the two properties included in tin 
mortgage to Loggie — that is. the property originally pur
chased from Loggie—and another which is not involved 
in this suit in any way. The first property—that is, th 
Loggie property—is described in the mortgage to Sproul 
precisely as in the original deed from Loggie to McLaugh
lin, hut with this clause addi " (excepting that ]>ortion of 
tin- above described lands ich was sold and conveyed by 
the said John McLaughlin and Elizabeth McLaughlin to- 
one Kenton Carroll), the same"—that is, the whole lot— 
“ living tie lands and premises that were sold ami conveyed 
to the saiil Elizabeth McLaughlin by William S. Loggie 
and wife by deed bearing date the first day of November, 
A. 1). 1893, as by reference thereto will fully appear." 
This mortgage was duly registered on June 5, 1896 
In 1897, the defendant Rogers purchased this lot—the 
whole lot, as he says—from McLaughlin for $700, and on 
the first day of October of that year McLaughlin and 
wife executed a conveyance of the whole lot to the defend
ant Rogers in completion of his purchase, and this convey
ance was duly registered on the 25th of March, 1898. 
The plaintiff, who is an illiterate man, neglected registering 
his conveyance, being, as he said, ignorant of the fact that 
registry was in any way necessary to the completion of 
his title. He did, however, enter on the piece he had
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|urchased, and made some cutting on it, it living wood
land. In thv spring of 1898, aftvr the plaintiff had lieard 
•if the conveyance to Rogers of the whole lot, he applied 
to him for a reconveyance to him (the plaintiff) of that 
portion of the lot purchased hy him in 1894, and which 
had been conveyed to him ; and he tendered Rogers a con
veyance of that piece of the land for execution, but 
Rogers refused to execute it, claiming that he had Ismglit 
anil paid for the whole lot without knowing anything of 
the plaintiff’s purchase. The plaintiff then tiled this bill 
against Rogers and the McLaughlins, hy which he claims 
relief on two grounds. First, he seeks to have the con
veyance to Rogers rectified on the ground of mutual 
mistake, so that the piece of land purchased by him 
-hould be excluded from Rogers' conveyance : and second, 
he seeks to have his conveyance given a priority over the 
registered deeil to Rogers on the ground that Rogers 
purchased with notice and knowledge of his rights.

As to the first ground for relief, I think the plaintiff's 
case entirely fails. The plaintiff’s difficulty arises solely 
out of his neglect in registering his deed. Had he done 
that, any mistake made afterwards between McLaughlin 
and Rogers would not have affected him or his title. The 
plaintiff was in no way party to any mistake : he acipiired 
his title, such as it is, before the alleged mistake was 
made. In addition to this, I think the evidence altogether 
fails in establishing any such mutual mistake as would 
sustain a bill to reform the conveyance to Rogers on that 
ground. The evidence relied on as shewing this mistake 
is also relied on as shewing notice to the defendant Rogers 
if the plaintiff’s rights, ami on that ]roint 1 will refer to it 

more particularly later on. If the plaintiff is entitled to 
relief at all, it must be on the second ground. To succeed, 
however, on that ground there must be satisfactory proof 
that when Rogers purchased he hud actual notice of the 
-ale to the plaintiff; constructive notice lieing insufficient 
for the purpose ; New Jlrunawick Railway Co. v. Kelly (I).

<1) 26 Can. S. C. R. 841.

I! >00
('AltHOLI. 

ItlMlKItti. 

Marker, J.
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1900. The Chief Justice there says: “The law as to postpon 
<'akh«i.i. ing subséquent purchasers who may have acquired priority 
Ruerns. over earlier grantees by first registering their conveyances 

Barker, J. is clear. Actual notice is requisite ; such notice as will 
make the conduct of the subsequent purchaser in taking 
and registering his conveyance fraudulent being indispens
able.” It is clear from the evidence that when Rogei-' 
purchased the mortgage to Sproul it was on record, and it 
is equally clear that anyone reading it must have seen that 
the piece of land excepted from its operation was a piece 
which before that hail been sold and conveyed to the 
plaintiff. This was a clear declaration by Rogers’ vendor 
under his hand and seal, that at some time before he had 
sold a piece of the land originally purchased from Loggit 
to the plaintiff, and if, by operation of the Registry Act 
the registry of this mortgage is actual notice to subse
quent purchasers of their contents, then Rogers had actual 
notice when he liought that a part of the land which la
wns purchasing from McLaughlin hail been actually sold 
la-fore that to the plaintiff, and conveyed to him ; in which 
ease this Court would |XMtpone Rogers’ prior rogistered title 
to the plaintiff’s previously acquired title. In speaking of 
constructive notice, Wigram, V.-C., in ,/onca v. Smith (1) says 
that the cases may be divided into two classes, the first of 
which is where the party charged has had actual notice 
that the property in dispute was in fact in some way 
affected, and the Court has thereupon bound him with 
constructive notice of facts and instruments to a knowledge 
of which he would have been led by an inquiry into the 
charge, encumbrance, or other circumstance affi-cting tie- 
property, of which he had actual notice. As an illustra
tion of this constructive notice, Binco v. Earl of Ban
bury (2), may be cited, where it was held that the 
purchaser who had actual notice of a specific mortgage, 
which on its face referred to other encumbrances, was 
liound by the other encumbrances, of which an inspec
tion of the mortgage would liave afforded him full 

(1) 1 Hare, 56. (2) 1 eh. Ca. 287.
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information. In Patman v. Harland (1), Jessel, M il., 
says: “Constructive notice of a deed is constructive 
notice of its contents, and, if you have notice of a deed 
relating to the title and forming |sirt of the chain of title, 
you have notice of the contents of that deed.” It would 
seem from these ami many other authorities which might 
he cited to the same effect that, if constructive notice of 
the plaintiffs conveyance was sufficient, the actual notice 
of the mortgage which Rogers had would have fixed him 
with a knowledge of the plaintiffs title which appeared 
in the mortgage. * Constructive notice, however, is not 
sufficient : Hons v. Hunter (2), and the question then 
arises how far actual notice is made out by virtue of the 
Registry Act, 57 Viet., c. 20. Section (ill of that Act 
enacts that “the registration of any instrument under this 
Art shall constitute notice of the instrument to all persons 
claiming any interest in the lands subsequent to such 
registration, notwithstanding any defect in the proof for 
registration," etc.

It cannot, I think, lie successfully argued that the only 
effect of this section is to sulistitutc a statutory notice of 
an encumbrance or something affecting the prxqsirty in the 
place of an actual notice, but that the rule still remains 
that you are fixed only with a constructive notice of what 
an examination of the registered instrument would have 
revealed to you : and therefore in a case like this present 
one the statute carries it no farther and places the parties 
in no different position than they were by the actual notice 
of the existence of the mortgage, which admittedly Rogers 
had. While it is true that Courts of Equity will not 
|s*nmt the registry laws to be used as a protection against 
fraudulent transactions, it cannot lie denied that the trend 
of modern judicial decisions has lwen in the direction of 
restricting the doctrine of constructive notice rather than 
extending it, and ill making the registry the one place to 
which purchasers should be com|sdled to go in order to 
ascertain the title to property. In dealing with a similar 
enactment in Ontario the •Supreme Court of Canada, in 

(1) 17 t'h. U. :«l. (2) 7 Can. 8. C. H. 2ND.

1900.
('ARKOI.I.

ItOUKKS.

I tin ker. .1.



NEW BRUNSWICK EQUITY REPORTS.103 [vou

1 !)00. Rookcr v. Hoof «letter (1) say : " The object of tlie statute 
i AKimi.i. is to make every purcliaaer of an interest in lands, in order 
i:<K.ni-. to his own security, to search the registry of titles 

linker. .1. established by law ; ” and they lay down the doctrine that, 
if he does so, anil finds a document in point of fact upon 
the registry relating to the land he is about acquiring, 
he acquires thereby actual notice of such document, 
although there may have been some informality in the 
proof or acknowledgment of the execution of the instru
ment which rendered its registration irregular. But, if the 
purchaser fails in searching the registry, he must accept 
the registration as equivalent to actual notice, unless the 
registration is a nullity altogether. This was a case of an 
equitable charge on land created by an agreement, ami 
such instruments are by the present Registry Act entitled to 
he registered. See section 2.

In Hell v. Walker (2) it appeared that by a deed duly 
executed and registered lands with a water frontage were 
vested in a man for life, with remainder to his son in fee. 
The deed contained an agreement that neither party should 
lie at liberty to dispose of or encumber the property in any 
way without the consent of the other. The father, with 
the knowledge, but without the consent of the son, sold 
portions of the water frontage, and the purchaser, with 
the son’s knowledge, improved thereon. After the father’s 
death the son sold and conveyed the lands, including the 
whole water frontage to W„ whereupon a bill was tiled by 
the vendee under the father against the son and W„claim
ing absolutely the part of the water frontage which had 
lieen conveyed by the father on the ground of acquiescence 
by the son, and that W. had notice of the plaintiff's 
interest. The present Chief Justice of Canada, then 
Vice-Chancellor of Ontario, says: “The registration, by 
force of the Statute 13 and 14 Viet., c. 03, a 8, constituted 
notice of the deed to all persons claiming any interest in 
the lands subsequent to the registry. I consider therefore 
that the rights of the Bells must be regarded as though 
they had made their improvements after having hail from 

(1) 26 Can. 8. C. R. tti. (2) 20 Or. MS.
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Stanislaus express notice of his title." Blake, V.-C., con- 
curml in this view.

In IIayne.K v. Qilten (1) it appeared that the owner of 
two town lots, 25 and 26, sold a portion of 26 to P., but by 
mistake the description in the deed was such as at law 
included the whole lot. He subsequently sold lot 25 and 
all that part of lot 26 not before sold to P. to the plaintiff, 
and the deed thereof was registered. After the registra
tion of this deed the defendant obtained a conveyance 
from P., the description of the land being the same as that 
in the deed to P. It was held that the registration of 
the plaintiff's deed was notice to the defendant of the 
plaintiff’s claim to that part of lot 26 not sold to P. The 
conveyance of lot 25 and 26 described the latter as "all 
that part of lot number 26 on said west aide of George 
street not heretofore sold and conveyed by said party of 
the first part to one William Powell." Blake, V.-C., held 
that the registry of this conveyance was actual notice to 
a purchaser from Powell that there was in fact a portion of 
lot 26 which lead not been previously conveyed to Powell. 
After citing authorities to shew that, notwithstanding the 
Registry Act notice of an equity must still prevail against 
registration, the Vice-Chancellor goes on thus: “The 
■defendants allege that they had no notice of the equitable 
interest of the plaintiff when their purchase was effected 
But section 64 of this same Act says, ‘ The registry of an 
instrument under this Act, or any former Act, shall, in 
equity, constitute notice of such instrument to all persona 
claiming any interest in such lands sulisequent to such 
registry,’ so that when the defendant purchased she then 
had notice of the conveyance to the plaintiff which hud 
lieen registered against lot 26, and she then knew that, 
notwithstanding the conveyance by Cronk to Powell. 
Cronk still claimed he hud not conveyed the whole of 
the lot; still claimed he had a right to deal with a portion 
of it, and that he made the subject of an agreement 
lietween himself and the plaintiff that |wrt of the lot ‘not 
heretofore sold and conveyed by him to William Powell.”’

(1) 21 Or. 15.
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10IKI. If this case was well decided, I can see no material differ- 
< akki.i i. ence between it ami the present. Notice of the mortgage 

is as much notice that McLaughlin had already sold and 
Hurie-r. J. conveyed to the plaintiff a part of the lot which Rogers 

was then buying as notice of the conveyance to Powell in 
the other case was notice to the subsequent purchaser that 
a portion of lot 20 had not been sold. See also Clark v. 
Bogart (1>

It is not necessary to decide to what extent this rule 
applies. There may lie cases of mere recitals in deeds 
and other cases of a similar character where it does not 
apply. In this present case, however, the exception 
in the description of the property in the mortgage was 
a distinct declaration by McLaughlin and wife that 
they had already sold and conveyed to the plaintiff a 
piece of the property for the sale of which to Roger- 
they were then negotiating, and it was in a registered 
document by which the legal title of that property was 
vested in the mortgagee. 1 can apply to this case Vice- 
Chancellor Make's language in ll'aynex v. Gillen. If it 
were clearly established that McLaughlin had made the 
slatenient in the Sproul mortgage to Rogers, it could not 
be questioned that, if the sale were thereafter concluded, the 
purchaser would bike subject to whatever right tin- 
plaint iff may have had : ami he adds : “ I do not think it 
weakens the plaintiffs' case, because the notification, in 
place of being verbal, has been given through the medium 
of an instrument under the hand anil seal of the person 
giving it, and solemnly recorded in the office where such 
information is to lie looked for.”

There is evidence in this case which was relied on as 
shewing actual notice of the plaintiff's rights to Roger- 
More he purchased. McLaughlin swears that, before the 
purchase was completed by Rogers, he pointed out to him 
on the ground that this land to be sold did not include the 
piece lying between the road and the lake, which, in fact 
was the piece the plaintiff had bought, though he did not tell 
Rogers so. As against this is the fact, not only that Roger- 

(I) 27 CIr. 4M.
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denies that any such thing took place, but that the evi
dence of McLaughlin himself clearly shews that when 
Rogers made the offer of $700 for the lot he was dealing 
with the whole lot. and that at that time he knew nothing 
whatever of the plaintiff's purchase, and this McLaughlin 
must have known. It is also true that Mrs. McLaughlin 
swears, and her husband does also, that at the conversation 
at McLaughlin’s house in Rogers’ presence she asked her 
husband if he had told Rogers about the piece sold to 
Carroll, and that he said he had. This is also positively 
contradicted by Rogers. If this were a bill filed by 
McLaughlin to reform the conveyance on the ground of 
mutual mistake, I should think the evidence fails in shew
ing it. And, in my opinion, if this were the only evidence 
of notice to the defendant Rogers of the plaintiffs 
purchase, it is not of that character which would warrant 
this Court in postponing a registered owner, who hiul 
purchased his property and paid for it in goad faith, to an 
earlier purchaser who had failed in completing his title by 
registry.

There was some suggestion that, as Mr. Benson had 
acted in all these conveyances as the solicitor, and there
fore knew from having drawn the Sproul mortgage, and 
in some other way, of the plaintiff's purchase, that 
that amounted to notice to Rogers when he came 
to act for him in preparing his conveyance. There is, 
however, nothing in this. Mr. Benson said he thought 
nothing of it, and 1 did not wonder at his forgetting the 
fact It is unreasonable to suppose that a solicitor is to 
recollect all that he sees in the conveyances he draws, and 
more unreasonable still to hold a aulisei|uent client bound 
by notice to his solicitor when acting for some one else in 
a different employment and in a different transaction 
altogether. There must lie a decree in the plaintiffs favor 
with costs, declaring the plaintiff, as against the defendant 
Rogers, entitled to priority as to the piece of land sold to 
the plaintiff, ami the usual order.

1900.
('AHROLI.

Rookrh. 

Barker. J.
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1000 BREWSTER v. THE FOREIGN MISSION BOARD OF 
THE BAPTIST CONVENTION OF THE MARI 
TIME PROVINCES.

11/7/ -Construction Wanks in Wit! -Charitable gift—Trust 
for Itcnerolent purposes — Uncertainty — Failure of trust.

A testator by will provided for a bequest of money to the defend
ants. to in* paid yearly or at such times as his executor should 
think advisable, hut omitted to fill in the amount. In the 
same paragraph of the will it was then declared that, when 
“Home Missions” were considered more needy, an amount 
might he given to it, or to any such good and lienevolent 
Christian objects as the executor should consider most deserv
ing. The will then directed the executor to sell a part of the 
testator’s real and personal estate, “and the proceeds to lie 
placed so as to be conveniently drawn to assist in aiding good 
and worthy objects.”

Held, that the gift of an unnamed amount of money to the 
defendants was void, and that the gift in the rest of the will 
was not a gift to charitable, hut to lienevolent, uses, and 
failed for uncertainty.

John Wilhur, late of the Parish of Harvey, Albert 
County, by his will, dated May 14, 1900, gave and l>e- 
t|Uea thed in the second paragraph thereof, ‘‘to The Foreign 
Mission Board of the Baptist Convention of New Bruns
wick, Nova Scotia, and Prince Edward Island, the sum of 

dollars, to be |iaid yearly, or at such 
times as my executor or executors think advisable, until 
the sum of dollars are paid : and,
when Home Missions are considered more needy of assist
ance, an amount may lie given to it or to any such 
good and benevolent Christian objects as my executor or 
executors consider to lie the most deserving.” “Third, I 
direct my executor or executors to sell one-half of my real 
estate in my farm and buildings and improvements, and all 
my farming utensils of every kind and description ; also, 
all my household effects, and my pews and shares in pews 
in the Harvey Baptist meeting house, and the proceeds to 
be placed so as to be conveniently drawn to assist in aiding 
good and worthy objects. Fourth, I give and bequeath to
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•Samuel Wilbur, his heirs, and assigns, one half of my farm 1900. 
and one half of the improvements, provided he continues iihkwhtkh 
to occupy it as he has been doing, and continues to takeTs^ Eorkion 
good care of me and provides for me the remainder of my Bo-jsoojur"1 
life. But, if the said Samuel Wilbur fails to do as herein ''‘jyÇm!"* 
provideil, I direct my executor or executors to sell all my 
real estate and personal effects, and use the proceeds for 
missions or other good and worthy objects.” The plaintiff 
was named in the will as executor thereof, and on the 
testator’s death on August 6, 1900, duly probated the will.
The conditions attaching to the devise and bequest to 
Samuel Wilbur were fulfilled by him. It was admitted 
that the testator meant by the words, “ The Foreign Mis
sion Board of the Baptist Convention of New Brunswick.
Nova Scotia, anil Prince Edward Island,” the defendants 
in this suit, “The Foreign Mission Biaird of the Baptist 
Convention of the Maritime Provinces : " but it was not 
admitted that the words in the will, “ Home Missions,” 
meant “The Home Mission Board of the Baptist Conven
tion of the Maritime Provinces,” a corporation incorporated 
by Act 53 Viet., c. 122, of the Acts of the Legislature of 
Nova Scotia. The defendants. Aaron Sprague and Lydia 
Sprague, are respectively the nephew and niece by the 
half-blood of the testator. The suit was brought by the 
plaintiff, as executor of the will, to have its meaning 
determined, and for directions aa to the distribution of the 
estate.

Argument was heard September 12, 1900.

C. Jf. Skinner, Q.C., and C. A. Peck, Q.C., for the 
plaintiff: —

The gift to the defendant Board manifestly fails, and 
the discretionary gift to “ Home Missions,” etc., is too vague 
and uncertain as to the identity of the object and the 
extent of the gift, to be effective.

A. A. Wilson, Q.C., for the defendant Board : —

There is a gift to “ The Home Mission Board of the 
Baptist Convention of the Maritime Provinces" in the
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1900 event of their being more needy than the defendant Board. 
Rhewhtkk Consequently, if they are not more needy, the gift goes to 

Thk Eiikkiun the defendant Board. We are, therefore, entitled to an
Mihhio.n ...

amount in the <liscretion of the executoy, though we fail 
"u»™K take any express sum owing to the failure of the tes- 
pkuveers, hitor to name it. If the bequest to the ilefendant Board fails, 

the bequest to the Home Mission Board is good. The will 
will also bear the construction that a separate gift was 
intended to the Home Mission Board. If Home Missions 
are more needy, then an amount is to be given to them. 
That does not mean an amount out of the fund given to 
the Foreign Board.

A. I. Trueman, Q.C., for the heirs and next of kin : —

There is no gift to the defendant Board, and therefore 
there cannot be one to the Home Mission Board, for the 
gift to the latter is de|x-ndeut upon the validity of the gift 
to the former. The discretionary amount to be paid by 
the executor to “Home Missions'-is oidy payable if he 
considers they are more needy of assistance than the 
Foreign Mission Board. Therefore the gift to “ Home 
Missions’’ is payable out of the fund intended to be 
bequeuthed to the Foreign Mission Board. But, as the gift 
to the defendant Board fails for want of definitivcness, 
the gift to “Home Missions" necessarily fails with it. 
Independently of this view the gift to “ Home Missions ” 
is too vague to be given effect. The executor cannot 
exercise a discretion as to the amount to be given to an 
object of the testator’s bounty, and the Court will not 
determine the amount. See Jarman on Wills (1). The 
third paragraph of the will cannot be resorted to by the 
defendant Board and the Home Mission Board upon the 
contention that, as they were intended to be liencfited by 
the will, they fall within the class described by the testator 
as “ good and worthy objects." Further, the language of 
this paragraph is not explicit anil authoritative enough 
for the executor to act upon it He cannot under it

(11 6th ed., p. 328.
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appropriate and devote money for any scheme or object he 1900. 
may fancy, even though it be the defendant Board. He is hk*»*™ 
not given even the <liscretion contideil to him under the The Kimuhu*

ü Mihhion
preceding paragrapli of the will. The third paragraph BoakdotThs

does not fall within the general principle that a gift for 1
charitable purposes will not lx- allowed to fail for want of ÜÎHÏÏÜÎ.
certainty in the object. If it was within the principle,
the Court might frame a scheme for the disposal of the
fund in the interests of the defendant Board. But “ good
and worthy objects ’’ are not necessarily charitable objects,
or the objects referred to in the second paragraph of the
will. Where the bequest may be disposed of in charity of
a discretionary private nature, or be employed for any
general, benevolent, or useful purpose, whether charitable
or otherwise, the bequest will be void, on the ground that
it is not exclusively charitable. Thus in Vezey v. Jam-
son (1), where a testator gave the residue of his estate to
his executors upon trust to apply and dispose of the same
in or towards such charitable uses or purposes, person or
persons, or otherwise, as he might by any codicil, or by
memorandum, appoint, and as the laws of the land would
admit of ; and, in default, upon trust to pay and apply the
same in or towards such charitable or public purposes, as
the laws of the land would admit of ; or to any person or
persons, and in such shares, manner, and form as the
executors should in their discretion think fit, Sir J. Leach.
V.-C., observed that the testator had not fixed upon any 
part of the property a trust for a charitable use, and the 
Court could not, therefore, devote any part of it to charity.

Wilson, Q.C., in reply.

1900. October 10. Barker, J. : —

I think the iiequest contained in the second clause of 
this will altogether too vague and uncertain to be opemtive.
I am unable to till in the blanks which the testator left for 
the amount which he intended giving to the Foreign 
Mission Board. As to the last clause of the Iwquest, it 

(1) 1 8. & 8. AU.
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1 f*0(1. seems impossible to give any very satisfactory meaning to'
Haeweres it or to find in it. either as to the object or subject of the 

beqnwt. that certainty which Courts consider essential to 
•'"’"'I'yeTm the x ability of such testamentary dispositions. In this 
' UK t»V°n v'cw it >*, I think, immaterial whether the money intended 

■r'AK'Too. to be given by it to home missions, or other good ami 
benevolent objects, forms a part of the fund primarily 
intended for the benefit of the Foreign Mission Board or 
not. It is true that charitable gifts, so-called, are sustained 
in cases where the liequest would otherwise be held void, 
and I at first thought the bequest might, perhaps, be sus
tained on that ground. I am, however, of opinion that the 
purposes indicated by the testator are simply Ixenevolent in 
their character, and in such cases, when there is evidence 
to indicate the testator s intention to create a trust ns to 
the fund, the object and pur|>oses of the trust must be 
sufficiently clear ami certain to enable the Court to see to 
its execution. It is difficult to ascertain from a will so 
obscure and ambiguous ns this one is, the testator’s inten
tion : any conclusion must l>e little more than conjecture. 
It does, however, seem clear that he did intend that certain 
objects benevolent in their character — objects which he 
speaks of as Home and Foreign Missions — good and 
benevolent Christian objects, and good and worthy objects, 
should be promoted and aided by the funds in the hands 
of his executor. And it may lie added that the extent of 
such aid, and the particular object to which it should be 
given were left to the judgment and discretion of the 
executor. The testator's language entirely negatives the 
idea that the executor was to take the property beneficially 
for himself. It is not devised in words to him, neither 
does he claim any beneficial interest in it. There is a 
power of sale as to the real estate, but his title to the 
proceeds and the personal estate comes to him qua execu
tor by operation of law. The will, however, directs the 
amount intended to la- given to the Foreign Mission Boanl 
to be paid yearly, or as the executor should think advisable. 
It directs the fund created under clause three to be drawn, 
— that is, by the executor, in whose hands it was — for the
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purposes mentioned. And under the conditions mentioned 1900.
in clause four of the will all the proceeds of a sale of the Brevetos
real and personal estate were to be used by hie executor for Thk eokkios

missions ami other good and worthy objects. These pro- BoaiiuokTio:
visions clearly indicate that the executor was not to have Uonventiox

the funds for himself, but was to hold them upon trust for Mahitimkr Pkovinck*.
the benefit of the objects named. In such a ease, where ,hir^ir , 
the triut, as here, is so vague ami uncertain that the Court 
cannot deal with it as one capable of execution, it is de
clared void, and the property goes to the next of kin.

In Vezey v. Jammu (1) the testator gave the residue 
of his estate to his executors in trust, in default of 
appointment, to dispose of it at their pleasure, either for 
charitable or public purjioses, or to any person or persons, 
in such shares as they in their discretion should think tit.
The Vice-Chancellor said: ‘‘In the event of no appoint
ment of this residuary estate by the testator himself, he 
has given it to trustees to dispose of it at their will and 
pleasure, either for charitable purposes or public puiqioses, 
or to any person or persons, in such shares anil proportions, 
sort, manner, and form, as they in their discretion shall 
think tit and the laws of the land shall not prohibit. It is 
in effect a gift in trust, to bo absolutely disposed of in any 
manner that the trustees think tit, which is consistent with 
the laws of the land, and so that it be not applied for their 
own use and benetit. The testator has not fixed upon any 
part of this property a trust for a charitable use, and I 
cannot, therefore, devote any part of it to charity. He has 
given it to the trustees expressly upon trust, and they can
not, therefore, hold it for their own benetit. The necessary 
consequence is that, the purposes of the trust being so 
general and undefined that they cannot lie executed by 
this Court, they must fail altogether, and the next of kin 
become entitled to the property.”

In Morice v. Bisliop of Durham (2) the bequest was in 
trust for such objects of benevolence and liberality as the 
trustee in his own discretion should most approve, and it

(1) 1 H. ti 8. llll. (2) 9 Ves. mm : lO Ves. 522.
vol. a. n. a. k. a.-12
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1900. was livid that it was not a clmritahlv legacy, and was, 
hitkwktkk therefore, a trust for the next of kin. The Master of the

Tie: Fiirkion Rolls says : “ That it is a trust, unless it lie of a charitable
Missies .... , ,

iioabiiokTiik nature, bio indefinite to be executed by this Court has not 
Baptmi

< <ok TiiTkON ^evl1»a,l<* denied. There can lx; no trust, over the
pnoviNoBs ex,'rc'st‘ which this Court will not assume a control ; 
Hurïïcr J f°r w uncontrollable power of disposition would be own- 

ership and not trust. If there lie a clear trust, but for 
uncertain objects, the property that is the subject of the 
trust is undis|*>scd of : and the benefit of such trust must 
result to those to whom the law gives the ownership in 
default of disposition by the former owner.”

It is true that in both of these cases the property 
was expressly devised in trust, whereas in the present case 
there is no such devise. This, however, is immaterial where, 
from the language used, it is clearly indicated that the 
testator intends to create a trust in reference to the property, 
as, I think, is the case here. Sec Buckle v. Bristow (1); Bills 
v. Selby (2); Flint v. IKarren (3); White v. White (4).

There will Is1 a declaration that the lieipiests contained 
in the second and third clauses of the will are void for 
uncertainty, and the plaintiff, as such executor, will be 
ordered to distribute the proceeds of the sale of real estate 
and the personal estate in his hands as follows : —

1. In payment of the debts, funeral and testamentary 
cxia'iisesof the testator, including in such expenses his own 
commission, and the taxed costs of all parties to this suit, 
anil succession duty, if any.

2. The residue e< .to and among the testator's 
next of kin in equal degree.

(1) 10 Jar. N. S. 1005. (3) 13 Sim. 025.
(2) I M. * V. 2N0. (4) |1HI«1 2 t'h. 41.

1
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RAMSAY v. RAMSAY.

Statute of Limitations, r. Si, s. /J, ,s.— Tenant» in common —
Death of eo-tenant—Ksrlnsire adverse possession of lanel hy 
mirvivar — Title of heir esiinynished.

Land whs conveyed in fee to two brothers as tenants in common. 
One brother died on May », 1876, intestate, leaving him sur
viving his co-tenant, his mother, and three elate™, of whoo 
the plaintiff is one. The mother died Septemlter 5, 1876. 
The surviving brother had from the time of his brother's 
death until liis own death on November K, 18W6, exclusive 
iswsessioti and use of the land, and the receipt of the rents 
and profits therefrom, without accounting. He and his 
sisters lived together on premises situated elsewhere until 
his marriage in 180». He always contributed to their sup- 
port, hut tile contributions were not meant, and were not 
understtssl, to lie a share by the sisters in the rents and 
nroHte of the land. In a suit commenced Septiunls-r 21. 18»», 
by the plaintiff for the partition of tile land : —

Held, that the plaintiff's title was extinguish'*! Iiv c. 81. s. lit, 
C. 8.

The facts are fully stated in the judgment of the 
Court.

Argument xvas heard October 80, 1900.

L. J. Tweedie, Q.C., for the plaintiff : —

The possession of Thomas H. Ramsay with respect to 
the share in the land belonging to the deceased co-tenant 
was that of a trustee for the heirs, and he therefore could 
not gain an adverse title. If he were not a trustee, he 
was the agent of the heirs, and his possession would not 
be adverse unless he expressly claimed to be holding 
adversely to them. It will be presumed that he went into 
(lossession of the undivided moiety of the heirs on their 
behalf : Doe dem. Kirkpatrick v. Armstrong (1); Thomas 
v. Thomas (2). Being, therefore, clothed with a fiduciary 
character, he cannot convert a jiossession so obtained into a 
possession for his own benefit without positive evidence 
that he renounced his fiduciary character. The relation
ship of the parties, and their dealings with each other in

(1) an N. B. 57. (!) 2 K. & J. 7».

1900
b '-'f ruber is.
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1000. respect to money matters connected with the property, are 
Uamn.iv opposed to the view that Thomas H. Ramsay’s possession 
iiashav. was adverse to the plaintiff.

M. 0. Tec<l, for the defendants : —

The plaintiff’s interest in the land is extinguished by 
the Statute of Limitationa, c. 84, s. 18, C. S. Thomas H 
Ramsay was neither a trustee nor an agent for the heirs of 
the deceased tenant in common, as his possession must !>• 
ascribed solely to his own title, and the character of trustee 
or agent, cannot l>c imputed to him by implication.

Tivealie, Q.C., in reply.

1!)00. December 18. Barkeii, .1. : —

This is a suit for partition, and the only question 
involved in it is whether or not the plaintiff’s right i- 
extinguished by the Statute of Limitations. The land in 
question was conveyed to Thomas H. Ramsay and James 
Ramsay as tenants in common by one John Henderson In 
deed dated July 1,1858. Thomas and Janies Ramsay wen. 
brothers of the plaintiff Jane Ramsay, and the defendant - 
Agnes and Berlin ra Ramsay, in addition to these five 
children, their father on his death was survived by his 
widow. The widow died September 5, 1870, and James 
Ramsay died May 0, 1870, intestate and unmarried. 
Thomas H. Ramsay was married in 1890, ami had tw< 
children, Harvey and Florence, who are defendants herein. 
He died intestate on November 8, 1890, leaving him sur
viving a widow and these two infant children. His widow 
subsequently married the defendant William F. Copp 
This suit was commenced September 21, 1899. The plain
tiff's light is admitted by her two sisters, against whom 
the bill has been taken pro confeneo, but the contest is 
between her and the infant children of her brother 
Thomas, represented in this suit by Copp, their guardian 
•id litem. The evidence shews that for about five years 
before his death James Ramsay was an inmate of the 
Provincial Lunatic Asylum at St. John, where he had been
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«■cut in consequence of an illness brought on by an accident 
which befell him while working on a bridge. There seems 
*o Is- no i|uestion that he and his brother went into posses
sion of the lot in dispute, and continued in such jsissession 
mtil James' death. The evidence is also clear that Thomas, 
K-ing then in possession as a tenant in common, remained 
n the occn|>ation and jiossession of it from that time until 
-is death, except as to the small piece sold to Morrison. 

Whether this possession has been of such a nature as to 
result in a statutory title in Thomas Ramsay is the whole 
point in the case. 1 regret to say that the evidence is not 
n all respects satisfactory. For reasons which were 

■ pparent to those who were present at the hearing, the 
plaintiff's evidence was not very reliable ; and lil-r sister 
Harlmra seemed to entertain such a dislike for Mix Copp, 
who is only protecting the rights of her infant children, 
that her evidence must also be accepted with caution. All 
of them, however, agree in one thing, that is, in thinking 
Thomas Ramsay to have been a man kind in heart and 
generous in disposition.

The plaintiff’s right accrued on the death of her 
lother on Scptemla-r 5, 187(1, and the twenty years would, 

: lien-fore, have elapsed some two months before Thomas 
Ramsay's death. The effect of the Statute of Limitations, 
c. 84, a 13, C. 8., is to render the |iossession of a tenant in 
common a separate possession : so that, if Thomas 
Ramsay continued in possession of this lot, or in the 
receipt of the rents and profits for his own U-nefit, for 
these twenty years, the plaintiff’s interest would lx- extin
guished : Calley v. Taylorson (1): Doe dent. Thompson v. 
Marks (2). In such a case the |x»ssession is adverse, and 
t the end of the twenty years, if our Statute is to be con- 

- trued like the English one, the tenant so holding acquires 
statutable title, which would not lx- extinguished either 

liy a subsequent accounting for the rents or a subsequent 
cknowledgment: Sanders . Sanders (3): In re Alison (4) 

1 have gone over the evidence carefully, and 1 cannot

1000. 
llAMMA V

ItAMHAV. 

Ilimiter, J.

(1) 11 A. & K. IKK 
12) a Ken . an. (3) l»Ch. ». 371. 

(t) II (ill. ». 2*1.
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]900. find that the plaintiff or lier sisters either (though 
Hunt possibly their rights may not be involved in this suit), ever 
iiam'iuv. interfered in any way with this lot of land or had any- 

iiurkor, j. thing to do with it at all, or exercised any act of posses
sion, control, or ownership, until after Thomas Ramsay’s 
death. If the plaintiff can escape the effect of the Statute 
it must be on the ground that during the period in question 
Thomas Ramsay was holding for her us well as himself 
and receiving the rents and profits, not for his sole lienefit 
hut for the benefit of nil.

The property in question consists of some 130 acres 
alxmt 13 or 14 of which are cleared, and a part is under 
cultivation.

Charles Morrison says that he has known the land l(i 
years, and he knew before that of Thomas Ramsay having 
to do with it .Sixteen years ago Morrison rented the 
lower )«irt of it for 80 a year, and has had it ever since 
In addition to this, he looked after the fences on the 
I «dance of the lot, for which Ramsay [.aid him. This rent 
was always paid to Ramsay while living, and to Mrs. 
Ramsay afterwards. During this time Ramsay fanned tin- 
rest of the lot, and cut wood off it. In addition to this 
about 13 years ago Morrison bought from Ramsay part o’ 
this lot — a building lot 100 feet square — got a convey
ance from bim. and on tbe lot built a house, which lit 
has always occupied without objection from anyone 
When Ramsay sold this lot he professed to he the owner 
and said, according to Morrison, that his sisters had no tith 
to it. The purchase money, 8100, was paid to Ramsay 
John Clarke rented the upper part of the lot in 1802 fron 
Thomas Ramsay for pasturage for 825. and paid the rent ti 
Ramsay. Andrew Cobb says that he worked on the lot 
for Thomas Ramsay a year before James Ramsay died 
that he continued in Thomas’ employ’ for some six years 
after that, and in two or three of those years worked at 
t he crops on the lot. He says that he cut wood on the lot 
for Thomas Ramsay, and hauled it to his ( Ramsay's) lime 
kiln for use there ; that alxjut 18 years ago, when working 
for Thomas Ramsay, he helped clear the land when
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Morrison k house now is, and that he knew of others work
ing on the lot for Ramsay. James McKendrick ploughed 
the lot, and put in crops for Ramsay eight years ago, and 
since Ramsay’s death did the same, by Mrs. Copp's 
instructions. John Carroll says that he has known the 
property for 23 or 24 years ; that Thomas Ramsay has 
always managed it, and that he worked for him on it 22 
years ago, ploughing and cropping it, hauled wood off of 
it to the lime kiln, looked after the fences and did other 
work.

During all this period Thomas Ramsay had sole and 
entire control. None of these witnesses ever hail anything 
to do with the plaintiff or her sisters in any way : neither 
did they interfere or hike part in the management or 
control of the land, except the message sent to Carroll by 
the plaintiff' after her brother’s death as to some fence. 
Neither is there anything in the evidence to shew that 
during this long pcritsl the plaintiff or her sisters made 
any claim upon their brother for any portion of the pro
ceeds of the farm, or in any way sought information ns to 
its management, or asked for any account of its rents and 
profits. Neither can 1 find in the evidence anything to 
indicate that James Ramsay ever paid to his sisters money, 
or f " " them with necessaries, ns being a share, or
representing, in whole or in part, a share of the profits of 
this land. There are, however, two transactions which, it 
is claimed on the plaintiff's In-half, lead to an entirely 
different conclusion. One relates to Morrison’s purchase 
money, and the other to rent paid by Stables in 1895. As 
to the Morrison matter, the plaintiff says that she knew 
about the sale, but took no interest in it. and the reason 
was that, as her brother had sold it, it would come out of 
his share. The plaintiff's sister Barbara, on the contrary, 
says she and her sisters all agretal to the sale, and that 
shortly liefore Thomas' marriage he came and paid the 
other sister Agnes #20, which, she put forward, her brother 
said in effect was their share of the Morrison purchase. 
When, however, she was asked what her brother said when 
he paid it, she answered. “ Morrison had given him this.
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11(00. ami hi1 handed it to my sister Agnes.” There is no
It am* * v pretence that any one joined in the conveyance to 
Ham*\v. Morrison except Thomas Ramsay, and, if the plaintiff's 

ikirkiT, J. understanding of that sale was correct, neither she nor her 
sisters had any right to any of the purchase money. If 
lia i-Imra Ramsay’s version is correct, neither she nor her 
sisters had any interest in it, liecause they had never parted 
with their right in the land. So far from this being the 
case, the plaintiff tiles this hill for a partition and sale of 
the whole lot. including this Morrison piece, and the two 
defendants, Barlaira and Agnes, assent to that by allowing 
the hill to I*' taken pro confirm) against them. It is a 
much more natural inference, and one, in my opinion, 
more consistent with the plaintiffs conduct and the 
account of the transaction as given by either her or her 
sister, that the money given to Agnes at this time (though 
it mav have come from Morrison on account of his 
purchase) was hut one of the many contributions which for 
a series of years the brother was making towards the main
tenance of the plaintiff and her sisters. The other trans
action to which I have alluded—the Stables’ rent—is thus 
descrilied. (leorge Stables was produced as a witness, and 
In stated that in I Sit.) he rented a part of the land from 
Thomas Ramsay for pasture, for which he was to pay 
SI5. At the time, Ramsay told him to give his sister some 
things and charge them to him. which he did. Stables 
kept a grocer's shop, and the sisters, or some of them, came 
and got groceries on Thomas Ramsay's account amounting 
to alxmt SI5. Stables charged these goods to Thomas 
Ramsay and credited the rent,and struck a Imlance. This 
circumstance was relied on as furnishing strong evidence 
from a disinterested witness of an accounting to the 
plaintiff and her sisters for the rent of this land. Anil, if 
such were the case, as it occurred before the expiration of 
the twenty years, it might fairly be used as shewing by 
inference, as was done in Sander* v. Sander*, already 
cited, the precise nature of previous transactions. But, 
when the matter is analyzed, it amounts to nothing more 
than Thomas Ramsay giving Stables authority to pay the
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115 payable to him for rent in goods to be delivered to his l!l>0 
sisters. As a mere isolated transaction it proves too much : !:»»<«»
for the sisters would only be entitled to three-eighths of lu*«*v. 
the amount — the balance admittedly belonging to the n*-k.r,j. 
brother.

I hav<‘ given the evidence in this case the most catvful 
consideration, and 1 have arrived at the conclusion that 
Thomas Ramsay was holding this property for his own 
benefit, and receiving the rents and profits for his own 
liencfit, and not for that of the plaintiff, and that by virtue 
of the Statute, the twenty years is a liar to the recovery 
in this suit. This case is, in its circumstances, far removed 
from that of a brother making use of the Statute, in order 
to deprive his sisters of property to which they were justly 
entitled. The evidence shews that these three sisters, of 
whom the plaintif!' at least seems ill-adapted for making 
her own way in the world, were left with little or no 
means of support. At the time of their mother's death, 
they were all living together at what they called the home
stead, in Newcastle, and where the sisters continued to 
make their lioirte until they sold the property, two or three 
veal's ago. The plaintiff and Barlmra sought to convey a 
different impression ns to their circumstances, but so far as 
I am concerned their object failed. They spoke of their 
brother James having had money, from which they got a 
lienefit. The plaintiff however, says she got nothing from 
him, anil Barbara will only speak on cross-examination of 
a small sum. He had only been in the employ of his 
brother, and cannot have accumulated much, ami his last 
five years were spent in the Asylum. They also sought to
create the impression that their mother had some private.
fortune from which they derived some benefit. But what 
it amounted to, or where it came from, they could not tell. 
Thomas Ramsay seems to have been a man of some means, 
doing a paying business in trade and other ways, and as 
the evidence leads me to conclude, he saw that on his 
mother’s death he must practically assume the care ami 
maintenance of his sisters. The title to the homestead 
property was in him, and so far as the evidence goes
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belonged to him, though liis sinters rather put it forward 
that they had some interest in it. At this homestead they 
all lived together. It is no doubt true that Agnes Ramsay 
acted as housekeeper, that Barbara assisted in the shop and 
the plaintiff may have aided in some measure in the house
hold, but the principal support of the establishment must 
have come from Thomas Ramsay, for there was no one else 
to furnish it. It was true that wood cut off this farm, and 
crops taken from it were brought to the homestead and used 
for the general sup|>ort of the family. That was, however 
in my opinion no contribution of the rents and profits as 
such. The evidence shews that the total rents and profits 
did not amount to more than $20 or $25 a year, the sisters' 
share of which would be a comparative trifle. The evidence 
satisfies me that Thomas intended taking the rents 
and profits of this place for his own use, as he 
hail to provide for the support and maintenance of 
his sisters. This state of affairs continued down to 1890. 
when Thomas was married. He then made his sisters 
a present of the homestead property, executing a con
veyance of it to them, and a few years later they 
realized some $800 on its sale. This secured to them 
a home, and Mrs. Copp tells of the constant contributions- 
in materials for the house which were afterwards made, a 
statement corroborated by the the order on Stables for the 
$15 worth of groceries. Such is the conclusion to which the 
evidence leads my mind : it is. I think, a natural and reason
able one, and the only one consistent with admitted facts 
and surrounding circumstances. 1 have not. overlooked 
the fact that Barbara Ramsay speaks mon* than once of 
their receiving their share of the rents. The statement is 
too general to lie of any value, and when asked to say how 
they were received, it amounted to nothing more than what 
1 have already said,

1 think the evidence shews that the plaintiffs right is 
extinguished by the Statute, and therefore the bill must be 
dismissed. The defendants, except Barbara and Agnes 
Ramsay, must have their costs.
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BOURQUE v. CHAPPELL

Oerd—yuit-cliiim deed — Competing purrhtuter* tÈnitrifie* —
Registry Art, -r>7 Viet., e. to.

It in not a deed of quit-claim where the giantur remises, releases, 
and quit-claims unto the grantee, hie heirs anil assigns, a lot 
of land, and covenants that the land is free from incum- 
Iiiatu i s imule hy him, and that he will warrant and defend 
the name to the grantee, his heir* and assigns, against the 
demande of all persona claiming hy or through the grantor: 
and the grantee under such a deed, if registered, will not lie 
positioned under the Registry Act, 57 Viet., c. 211, to the 
equities of a prior purchaser, of which he had no notice.

Bill for the specific performance by the defendant 
Liffey Chappell of an agreement for the sale by him to the 
plaintiff of a piece of wilderness land situated in Westmor
land County, or for a declaration that the land is the 
property of the plaintiff, or that the defendant Bentley H. 
Jackson be declared to hold the same in tmst for the 
plaintiff, and for an injunction to restrain the defendants 
from selling or encumbering said lands, or committing 
waste thereon.

In June. 1892, the defendant Chappell being owner in 
fee simple of the land in question agreed by parol for its 
sale to the plaintiff for $50. A deed of the property from 
Chappell’s vendor was then handed by Chappell to the 
plaintiff for the purpose of enabling the plaintiff to prepare 
a conveyance to himself, which was to be forwarded by 
Chappell’s agent, Joseph Goodwin, of Baie Verte, to 
Chappell’s address in Somerville. Massachusetts, for execu
tion. It was agreed that the purchase-money should be 
(•aid by the plaintiff to Goodwin as Chappell’s agent. 
About the month of October following, the plaintiff went 
over the lines of the land, ami in the month of Decem- 
lier re-blazed the lines, and put in a logging road. On 
December 19, the plaintiff took a warranty deed of 
the property to Goodwin to be sent to Chappell for 
execution, and at the same time paid to Goodwin $40

1900
Drmnbtr IS.
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1000. on account of the purchase-money, it being agreed 
R»i im i that the balance should lie paid on the return of 

i iiam ki.i. the deed. Towards the last of December the plaintiff' 
received the following letter from Chappell, dated Decem
ber 24, 1892: “I have just seen Joseph Uoodwin, and 
would like to have you send me my old deed so that I can 
he sure about the boundaries and dates. Please send it by 
return mail, so I can sign your deed and return it by Mr. 
Goodwin.” The plaintiff duly complied with this request. 
Early in January, 1893, the plaintiff called vfpcm Goodwin 
to pay the balance of the purchase-money, and to obtain his 
deed, when he learned that Chappell did not intend to sell 
the property to him, and that Goodwin was instructed to 
return to him the $40 he had paid on account of the purchase- 
money. In reply to an inquiry by the plaintiff. Chappell 
wrote under date of January 24, 1893, that he did not care 
to give a warranty deed of the property, and for the 
plaintiff to get back his money from Goodwin. Sub
sequently, in response to a letter dated January 30, 1893, 
from the plaintiffs solicitor offering to take a deed of liar- 
gain and sale of the property, Chappell wrote under date 
of February 8, that he had considered the agreement off, 
and had sold and conveyed the property to the defendant 
Jackson. The deed of the land by Chappell to Jackson 
was dated, and its execution was acknowledged, February 8, 
1893. The deed remised, released, and quit-claimed unto 
Jackson, his heirs and assigns, the land in question, and 
contained a covenant by Chappell that the land was free 
from all incumbrances made or suffered by him, and that 
he would warrant and defend the same to the grantee, 
his heirs, and assigns, against the claims and demands of 
all persons claiming by, through, or under the grantor, but 
against none others. The deed was registered April 6,1893. 
Jackson purchased the land in good faith, for valuable 
consideration, and without notice of the agreement between 
the plaintiff and Chappell. The bill was taken pro con
fessa against the defendant Chappell for want of an 
appearance.



H] NEW BRUNSWICK Eql'ITY REPORTS. ISO

Argument was heard December 11, 1000. 1000.

lloritgi'K

( 'll AI'I'KI.I..O' A. Chandler, Q.C., for the plaintiff : —

A purchaser under a deed of quit-claim buys subject 
to any equities existing against the property, though he has 
no notice of them. He does not contract for the land itself, 
but only for such interest as the grantor may have. He 
consequently cannot under our Registry Act, 57 Vict.,c. 20, 
obtain by registering his deed a priority over an ante
cedent purchaser, but will be postponed to him. See Oofi 
v. Lister (1): Miller v. Duggan (2).

H. A. Poxvett, Q.C., for the defendant Jackson :—

The deed to Jackson is not a conveyance of his 
vendor's interest in the land, but of the land itself. It also 
contains a covenant by the vendor of his title. The point 
is concluded by King v. Keith (3). Even if the instru
ment were a quit-claim deed, it is not plain on principle 
why the grantee should not be within the protection of the 
Registry Act. A deed of “ all the right, title, and interest,” 
or of “ all the interest ” of the grantor in a lot of land, 
conveys the same title as a deed of the land. It is the 
policy of the Registry Act that a purchaser of land shall 
only be t«>und by what an examination of the registry of 
deeds discloses to him concerning the title of his grantor. 
Section 2!) of the Act enacts that an unrecorded deed 
unknown to the purchaser is fraudulent and void against 
him if his deed is previously recorded. The principle of 
the Act applies with equal force in the case of a deed of 
the grantee's right, title, and interest, as in that of a deed 
of the land. To hold otherwise would defeat the purpose 
of the registration Act, and create confusion in the titles to 
land. The argument that, as a quit-claim deed only releases 
to the grantee the interest of the grantor, it is notice to the 
purchaser that there may lie outstanding claims affecting 
the title of the property, and therefore that he cannot be

(2) 21 Can. S, C. R. 88,17.
(3) 1 N. B. Kq. 638.

(1) 14 (lr. 4SI.
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1900. :t bonil Jidc purchaser, involves no inconvenient result 
Huriigi I. where the purchaser has actual notice of a defect in his 

cmai'I'ki.i. vendor’s title. But if he has no notice why may he not 
accept a iput-claim deed as well as a deed of bargain and 
sale ! See Moelle v. Sherwood (1), anil Dow v. Whitney (2).

1900. December 18. Barker, J. : —

The only point necessary to be considered in this 
case is whether the defendant Jackson purchased the 
property in Question bond fide for value, and without 
notice of any agreement between the plaintiff and Chappell. 
It is very doubtful whether the evidence shews any agree
ment between the plaintiff and Chappell capable of being 
enforced, but, whether that is really so or not, it can make 
no difference if the defendant Jackson purchased in good 
faith for a valuable consideration, and without any notice 
of the plaintiff’s rights. I think the defendant’s evidence 
on this point must prevail. He swears positively that he 
knew nothing whatever, and never heard anything, as to 
the plaintiff's purchase, or even of negotiations for a 
purchase, until after he had himself liought the property in 
Question, paid the purchase-money, and aCQuired his title, 
and there is nothing to throw any doubt upon this state
ment. The plaintiff is here seeking to obtain priority 
over the defendant Jackson’s registered title, and one of 
the essential elements in a suit of this kind is that the 
plaintiff should establish affirmatively to the Court’s satis
faction that the owner of the registered title had actual 
notice of the plaintiff’s right before purchasing. This 
onus, 1 think, the plaintiff has failed to discharge.

My attention was called to the conveyance from 
Chappell to Jackson, which was said to be a mere Quit-claim 
deed : and Goff v. 1.inter (3) was cited as an authority for 
holding that in such a case the purchaser is not a purchaser 
for value under the Statute. Considering the habendum 
clause and the covenant as to title in Jackson’s conveyance, 
I think it must lie regarded as more than a mere release or 
quit-claim. It was clearly the intention of the parties to 

111 148 V. 8. 21. (2) 147 Mass. 1. (») 14 Or. 4SI.
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convey b)- the deed nil the right, title, and interest of 
CImppell in the land to Jackson ; and in such a case a 
conveyance in this form would operate to carry out that 
intention, even if the grantor was owner in fee. See 
section 36 of the Registry Act, 57 Viet., c. 20, and Doe deni. 
Wilt v. Jardine (1). The conveyance in reference to which 
this case was decided is almost identical in form with that 
involved in this present suit.

The bill in this case has been taken pro confemo for 
■want of an appearance against the defendant Chappell, but 
it must be dismissed as against the defendant Jackson with 
costs.

LAWTON SAW CO., LIMITED v. MACHUM

— No. 2. See Ante, page 112.

Partnership—hum of capitol — Depreciation of machinery — 

Referee'u Report — K.cccptionH— Cantu.

Where, under a imt-l net-ship agreement, a partner eontrihutei! to 
the |iart net-ship business his time aim skill, and the use of, 
but not the property in, certain machinery, in consideration 
of a weekly salary attd one half of the net profits, he was 
held, in the absence of an agreement, not entitled on taking 
the |iui-tiicrshin accounts to an allowance for the deprecia
tion in the value of the machinery, arising from ordinary 
wear and tear, as a loss to hint of capital put into the busi
ness.

Where exceptions to a Referee’s report were allowed in |>art, costs 
were refused to either party.

Exceptions to the Referee's report on the reference 
ordered by the judgment in this suit, ante, page 112, to 
take an account of the business carried on by the plain
tiffs and defendant on the tenus of the plaintitfs and 
defendant being partners on eijual shares, ami by which 
he reported the sum of $1,554.56 to be due by the defend
ant to the plaintiffs The business resulted in a loss of 

(1| Bert. 142.

190(1.
Hoc ay is 

UllAi-eKU.. 

Harksr.S.
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l'.ioo SI ,770.lis, which was paid by the plaintiffs. The Referee
' ' at.iv saw in making up the account added to the half of this sum.

I.IMITKD , 1
•i ,'In „ f°r which the defendant is liable to the plaintiffs, a sum of 

$500 advanced by the plaintiffs to the defendant under the 
circumstances stated in the report of the case, ante, page 
112, and also a sum of $106.37, advanced by the plaintiffs 
to the defendant to purchase material to set up the 
machines of the defendant used in connection with the 
business. The first exception related to the item of $500, 
which, it was contended, was advanced on the security of 
defendant's machines, and was not a part of the partner
ship accounts. The second exception was to the item of 
$100.37, on the ground that it was a loan outside of the 
partnership business. The third exception was to the 
refusal of the Referee to allow to the defendant for the 
loss of his capital in the wear and tear and depreciation in 
value of his machines used in connection with the business. 
The fourth exception was based upon the refusal of the 
Referee to make any allowance to the defendant for the 
loss of his capital in the value of his services in connection 
with the business above the salary received by him.

Argument was heard Octol>er 10, 1000.

A. I. Trueman, Q.C., and A'. H. Chapman, in support 
of the exceptions.

,/. U. Ihttcv, Q.C., contra.

1000. December 18. BARKER, J. : —

The first two exceptions relate to the two items of 
$500 ami 8100.37, and I think they must both he allowed. 
It was scarcely contended that the $500 which the plain
tiff's by the agreement were to advance to the defendant, 
and for which they had a lien on the machinery, extend 
properly into the partnership accounts, or was anything 
more than a loan from the plaintiff’s to the defendant. I 
do not think the other sum stands in any different position, 
except that there is nothing in the agreement about it. 
The only evidence on the point is that of the defendant ;



NEW imi'NSWICK EQUITY ItEPOItTS. 193ii.]

and from that it appear» that the sum was paid liy the 1!I00. 
plaintiffs for the defendant for, or on account of, some Lawton suv 

machine in no way connected with this business at all. M V.
The amount was not charged as a debt due by the defend- - ‘
ant to the partnership business, hut by the plaintiffs against 
the defendant. As a matter of fact, the Referee has not 
treated either of these items as partnership items, but 
simply added them to the half of the loss on the partner
ship business, apparently as a ready and convenient way 
of arriving at the total indebtedness of the defendant to 
the plaintiff's. The defendant, however, objects to this, and 
says these items are in no way involved in this suit; and 
with this view I agree.

Under the third exception it is contended that the 
Referee should have made an allowance to the defendant 
for an alleged depreciation in the value of his machinery 
as a loss to him of capital put into the business. I am 
unable to agree with this view. There is nothing to shew 
that there was any depreciation in the machines except 
what is is due to their use in the ordinary way in carry
ing on the business — a depreciation which must have 
been contemplated at the time the agreement was entered 
into, and for which no special provision was made. There 
was no specific capital put into the business by anyone.
The plaintiff's agreed to advance upon certain terms the 
money which might from time to time become necessary 
for the business, and the final result of the whole venture 
is that they are out of pocket 81,776.38. And to my 
mind, in this case it is immaterial in the result whether you 
call this capital or an indebtedness by the partnership to 
an individual partner for advances, for, in either case, the 
other partner must contribute his share of the loss. The 
defendant gave his time and experience, and the use of his 
machines, for a fixed remuneration and one half of the 
net profits ; and the plaintiffs agreed to make certain 
advances, and do other things in connection with the 
business, for which they were to receive a fixed remunera
tion and the other half of the net profits. The rule in 
such a case is thus laid down in Bate» on Partnership,

VOL. it. s. ». ». it- l:(
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section 815 : “As already stated, the fact that one partner 
has furnished all the capital, and the other all the services, 
does not alter the rule ; the loss of capital is like any other 
loss, and the partner who contributes his services ami loses 
them is debtor to the other for such share of the capital as 
represents the amount of loss he has to War." And at 
section 253 the same writer says : “ But where one part
ner contributes only his time, skill, and experience, it is 
improper to call them his capital, for it has none of the 
attributes of capital, and, in case of loss, counts for nothing 
against the amount due the other partner for contributions 
of capitol proper.”

In this case the machines never became the property 
of the partnership. The defendant, who owned them, 
agreed to give their use, and his services in o|>erating them, 
without any stipulation for remuneration for wear and 
tear Wyond a right to participate in the profits of the 
business. 1 think this exception must lie overruled.

The result will be that the first and second exceptions 
will W allowed, and the third overruled; and,as each party 
has succeeded in part, there- will be no costs to either 
l-arfy.

The report of the Referee will W varied by changing 
the amount due the plaintiff's from the defendant on the 
partnership account from $1,554.56 to $888,10, for which 
there will be a decree in plaintiffs' favor with costs.
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1901.
TOBIQUE VALLEY RAILWAY CO. v. CANADIAN 

PACIFIC RAILWAY CO.

Itaihcay— f sen ne of Une - Passenger train service—Contract 
toit h Government H reach h)/ le.suer — Waiver />// tensor — 
Damages Mandatory injonction — Sait by tensor.

By an agreement 1 lie plaintiffs were to lease their line of railway to 
the defendants upon the condition, inter alia, that the defend
ants would run a passenger train each way each day lietween 
stations A. and It. The lease was not executed, hut the 
defendants went into possession of and ofierated the line.
The plaintiffs alleged in their bill that at the time of the 
agreement, as was known to the defendants, they were under 
contract with the government of New Brunswick to run a 
passenger train each way each day lietween A. and B., but 
the contract was not set out in full. In 18U7 a lease was 
executed by the plaintiffs and defendants by which it 
was provided that the defendants would run a passenger 
train one way eai h day between A. and B.. “and if and when
ever it may Is* necessary to do so in order to exonerate the 
|plaintiffs| from its liability to the government of New Bruns
wick then the (défendants) will run at least one train carry
ing |Nisseiigers each way each day.” On July HI, 1SJW». the 
Attorney-Cieneral of New Brunswick gave notice to the 
plaintiffs that their contract with l-espwt to running a passen
ger train each way each day between A. and B. must if 
enforced, but no further proceedings with respect to the 
matter were taken by the government, though the defend
ants continued to run a passenger train but one way each 
day. It did not api>enr whether the notice of the Attorney*
(feneral might not have lieen given at the plaintiffs' instance.
On a motion for an interlocutory mandatory injunction in 
this suit which was brought to eoni|>el the defendants to run 
a passenger train each way each day lietween A. and B. :—

Ilelit. that no case was made out for relief by mandatory 
injunction, which will only Ik* granted when* necessary for 
the prevention of serious damage, and that the question 
raised was merely one of pecuniary damages lietween the 
plaintiffs ami defendants, for which the defendants were 
well able to account to the plaintiffs, and which hy the lease 
of 1SV7 the plaintiffs had agreed to accept in event of their 
liability, if any, to the government, and that it did not appear 
that such liability had arisen.

The facts are fully stated in the judgment of the 
Court.

Argument was * * December 19, 1900.7



19ii

1901.
Tohiqik 

V AI.I.KV^ItAII.-

Canadian
I'Ai lKK" It Alls

XKW IIItVXSWlCK KQVITY IIKI’OItTS. [VOL.

James St raton, for tile plaintiffs: —

Tlie agreement between the plaintiffs and defendants 
will be enforeed as against the ilefendantw by manilatory 
injunction : Wolverhampton and Walsall lladway Co. v. 
London and North-Western Railway Co. (1): Greene v. 
ll'est Cheshire Railway Co. (2): Woodruff v. Brecon and 
Merthyr Tydfil Junction Railway Co. (3). The jurisdic
tion of the Court to compel specific performance of a 
contract by mandatory injunction does not depend upon 
the existence uf a covenant by the defendant not to do 
any act inconsistent with the contract, but rests upon the 
nature ami substance of the contract, and whether it is a 
proper subject of equitable jurisdiction, or whether it is a 
case for damages only. See Wolverhampton and Walsall 
Railway Co. v. London and North-Western Railway 
Co. (4); and Donnell v. Bennett (5). The contracts of 
railway companies to perform duties of a ”s character 
have always I wen regarded as an exception to the rule 

Court of Equity will not decree the sjiecitic per
formance of a contract where supervision by the Court of 
the carrying out of the contract will lie required : Hooel v- 
North Route en Railway Co. (ti) ; Phillip» v. Great ITestern 
Rad way Co. (7) ; IKtVson v. Northampton Railway Co. (8)1 
Ryan v. Mutual Tontine Westminster Chambers Associa
tion (9) : Wkitwood Chemical Co. v. Hardman (10). See 
also Rankin v. Iluskisson (11): Broume v. Wimor (12): 
Sevenoaks Railway Co. v. London, Chatham and Dorer 
Railway Co. (18).

[Barker. J., refers to Ex parte Attorney-General of 
New Brunswick : In re New Brunswick and Canaria
Railway Co. (14).]

(1) L. K. 10 Kii. m.
(2) !.. K. 13 Ei|. 44.
(3) 28 C'h. D. 1110.
(4) L. K. 10 Eq. 433.
(5) 22 Ch. I). 83.
(0) LIU t'h. 325. 
(7) l„ K. 7 t'h. 401).

(8) L It. 0('ll. 270.
(0) ||S03| 1 Cli. 110, 124. 
(I0| [lHOlj 2 Ch. 410. 127.
(11) 4 Sim. 13.
(12) It Ve*. 10.
(13) 11 Ch. 1>. 203.
(14) 1 P. A II. (107.
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A. O. Earle, Q.C., anil II. H. McLean. Q.C.. for the 
<Intendants : —

No case is made out by the plaintiffs for an interim 
mandatory injunction, which will only he granted where 1 
the Court is satisfied that on the facts before it there is a 
probability that the plaintiff is entitled to relief : Preston 
v. Luck( 1); Child v. Douglas (2); and that the injury will 
!h! irreparable if allowed to continue until the hearing : 
Westminster Brymbo Co. v. Clayton (11): Salomons v. 
Knight (4); Mogul Steamship Co. v. McGregor (5). The 
remedy of specific performance by mandatory injunction 
does not lie. for the Court cannot undertake to superintend 
the performance of the agreement. Hoc City of Kingston 
v. Kingston Electric Railway Co. (U). The plaintiffs are 
not in a position to complain of the violation of the agree
ment of 1892, for by the new lease of 1897 between the 
plaintiffs and defendants it was provided that one passen
ger train one way every business day should 1h> run, instead 
of one train each way every business day, as provided by 
the original agreement. The new lease provided that a 
passenger train would be run each way each day when
ever necessary to exonerate the plaintiffs from their liability 
to either the Government of Canada or the Government of 
New Brunswick. Clearly, therefore, we can only be com
pelled to run a passenger train each way each day on the 
intervention of either government. For any damages, if 
any, being incurred in the meantime by the plaintiffs they 
are accepting our corporate responsibility, otherwise there 
would be no sense in their consent to the varying of the 
original agreement.

Stratan, in reply.

1901. January 4. Barker, J. : —

This was an application for an interim mandatory 
injunction order, made on a sworn bill sup|iorted by

(1) 27 Ch. D. Still. (4) | ISHl | 2l,Ti.a)l.
(2) Kay, 578. (5) 15 t). B. I). 47(1.
18) 811 !.. J.. I'll. 470. (6) 25 A. It. 402.
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affidavits. For the purposes of this application the facts may
ToHigrK be briefly stated as follows. In March, 1892, these two 

Vjuxbv Raii . , . „ . , .
wav Co. companies entered into an agreement, confirmed by an Act

* \nalias of the Dominion Parliament, 55-56 Viet., c. 6), which pro- 
video! for a lease of the plaintiffs road to be given to tin* 
defendants upon certain conditions. Certain differences 
which grew out of the agreement gat e rise to a bill being 
tiled in this Court by the plaintiffs ; and in that suit a 
consent decree was made oil April 10, 1897, which, among 
other things, provided for a lease to be given of the road : 
and accordingly, on April 30, 1897, the plaintiffs executed 
a lease of their road to the defendants for a period of 
ninety-nine years, at an annual rent equivalent to 40 per 
cent, of the gross receipts of the road, which the defend
ants were to use and operate as a part of their railway 
system. By the original agreement of 1892 (which is set 
out at length in the Act 55-50 Viet., c. 60), it is pro
vided that the lease therein provided for should, among 
other provisions, contain one hy which the defendants 
undertook to run duly equipped trains for passengers each 
way on every business day. See section 10 of the agree
ment as set out in the Act. In the lease which was 
actually executed clause 9 contains the provision with 
reference to the running of trains, and it is as follows : 
“That the Pacific Railway Company will during the 
said term provide and run over the said railway duly 
equipped trains for the carriage of passengers and freight, 
as frequently as shall he necessary' for the traffic of the 
country through which the said railway is constructed, 
and, except during the period of a strike (if any occur) 
amongst employees of the said Pacific Company', and unless 
some accident prevent, it will run at least one train 
carrying passengers one way on every business day, 
instead of each way on every business day, as contemplated 
by the said agreement confirmed by the Act of Parliament 
aforesaid, and, if and whenever it may he necessary to do 
so in order to exonerate the Tobique Company from its 
liability either to the Government of Canada or of New 
Brunswick in that behalf, then the Pacific Company will



NEW HItVNSWICK EQUITY HEPUIITH.11] lfl!l

run at least one train carrying passengers each way 1901. 
on every business ilay, and generally will operate, and y^i'^lüu 
work the said railway so as to secure therefor as much « ivco. 
traffic as is possible within such limit of expenditure asptvjsoman, 
would be adopted by any well-managed railway company WAV <'»■ 
working the same entirely on its own account." Barker. J.

The plaintiffs’ bill contains the following allegations:
“ Section 6. That, as was well known to the defendant 
company at the time of the execution of the said lease, 
the said plaintiff company was under covenant to the 
government of the Dominion of Canada truly and faith
fully to keep the said line of railway, and the rolling stock 
required therefor, in good sufficient working and running 
order, and to continuously and faithfully operate the same."
“ Section 7. That, as was also known to the said defend
ant company, at said time the said plaintiff company yvas 
under covenant with the Provincial Government of New 
Brunswick to run on said railway on each and every day,
Sunday excepted, at least one sufficient |>assenger train 
each way over the said line of road, commencing at a point 
on the Canadian Pacific Railway in the Parish of Perth,
Victoria County, to Plaster Rock, in the Parish of Gordon, 
not exceeding twenty-eight miles, unless prevented by 
snow or other unavoidable casualty.” The bill goes on 
to state that on the 8th of July, 1897 — that is, a little 
over two months after the lease had been executed, and 
considerably over three years before this suit was com
menced— the Deputy Minister of Railways sent a notice 
requiring that a train should lie run each way daily over 
said railway. The precise terms of this notice are not 
stated, nor does it appear to whom it was given, but I 
assume, to the plaintiffs. It is further alleged tlntt, not
withstanding this notice was communicated to the defend
ants, they continued to operate such railway by only 
running one train one way each day, and thus were guilty 
of a bivach of the conditions of the lease. And that, on 
the 31st day of July, 1899, the Attorney-General of New 
Brunswick gave the plaintiffs a notice, by which it appears 
that, in consequence of complaints made of the way in



200 NEW BRUNSWICK EQUITY REPORTS (VOL.

1901. which the raid was being operated, he had bien requested 
Tenue k by a committee of Council to notify the plaintiffs that thel AI.I.KV R AH.- . . . • r
wav i n. provisions of section 13 of their contract with the New 

c.i* mux Brunswick Government must lie enforced. The noticeCAeixir It All.-
wav to. quotes tliat section as follows: “‘The company shall be 

Burki r. 4. bound to run on each ami ever)- day (Sunday excepted) at 
least one passenger train each way over the said line of 
road, commencing at a point on the Canadian Pacific Rail
way in the Parish of Perth, Victoria County, to Plaster 
Rock, in the Parish of Gordon, not exceeding twenty-eight 
miles, unless prevented by snow or other unavoidable 
casualty.' " The bill then goes on to allege that this notice 
was also communicated to the defendants, but that, they, 
illegally, ns is alleged, only ran one train a day until some 
time in June or July last, when the)7 liegan to nin a train 
each way daily; but that on the 14th of October last a 
new time table was issued by the defendants providing for 
only one train one way each day, and that the road is now 
being run on that arrangement. There are other allega
tions in the bill as to the improper running of trains and 
the illegal manner of operating the road, but, however 
itiqiortunt they may be as to the accounting which is 
sought hy this suit, they are unimportant so far as this 
particular motion is concerned.

The principal object of this present motion is to 
procure a mandatory order restraining the defendants 
from running trains so seldom as to cause the plaintiffs 
to la- liable to the Dominion and Provincial Governments, 
and to compel the defendants to run a passenger train at 
least once each way over the saiil line of railway each 
business day. Whatever questions may arise at the hear
ing of this suit as bearing upon the question of accounts 
between the parties, and what bearing upon those ques
tions the action of the two Governments may have, are 
matters which can better be determined when the facts are 
fully known. It may turn out when the contracts are 
produced tliat they bear no such construction as that put 
upon them, or it may be that the notices which have been 
given were given at the plaintiffs’ instance, or that there
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was never any intention of following them up by procecil- 1901.
ings, a very reasonable inference at all events so far as the Tosieuf .. , . . ..... Vai.i.syKan
Dominion government is concerned, seeing that it is now wav Co.

over three years since they gave them notice, and they . Canadian 
have done nothing since. At present it is only necessary 
to allude to two points — one relates to a question in some 
respects one of practice : the other to the merits, so far as 
I can judge of them upon the somewhat imperfect 
material before me. Upon both these grounds I think this 
application must fail. In the first place, mandatory in
junctions are never granted unless for the prevention of 
some very serious damage. In Dur ell v. Pritchard (1)
Turner, L.J., says this Court will not interfere by way of 
mandatory injunction, except in cases in which extreme, 
or at all events very serious, damage will ensue from 
its interference being withheld. That was on a hearing, 
hut the rule applies with much greater force to an 
interlocutory motion like this. Apart from the ques
tion that this is a case where the operation of a railway 
is in question, and one, therefore, in which this Court 
would not he disposed to interfere any more than seemed 
absolutely necessary, it is evident that so far as these 
plaintiffs are concerned, whether there are daily trains 
or not is a mere question of money to them, for which 
on an accounting these defendants are perfectly able 
to respond, that is even if the plaintiffs are right in the 
contention they put forward on the merits ; and this 
brings me to the second point. The present question is not 
one between these companies and the government, hut 
solely between themselves as arising out of their lease.
The plaintiffs' contention is that these notices—one or 
both of them—created a liability upon the plaintiffs to run 
daily trains both ways, and that the defendants by force of 
clause 9 were hound to run the trains, and in that way 
exonerate the plaintiffs from that liability. So far as the 
Dominion Government are concerned they do not seem to 
have had any contract aliout running trains specifically at 
all, so they may be eliminated from the discussion. And 

(1) !.. It. 1 Ch. 244.
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1901. so far as the Provincial Government are concerned — nlto- 
v Tmiaiui getlicr apart from all questions as to the effect of the Act 

wav co. 55-50 Viet., c. GO, already referred to—the plaintiffs’ liability 
I'm-ÎkiI'kaÎi ^ocs no^ ar'Rt‘ ol|t of, or in consequence of, any notice they 

wav Co. were to get. When they entered into the lease, and 
Barker. J. substituted, in lieu of a daily train service each way, 

a daily train each day as the defendants are now operating 
the road, they were themselves contracting for a violation 
of their own agreement with the government, and accepted 
as a protection, the defendants’ undertaking to exonerate 
them from liability. So far as I am able to form an 
opinion upon the material before me, I should think the 
mere notice by the Provincial Government created no 
liability at all. If it were followed up by proceedings it 
might be that the defendants might have a perfectly good 
defence to them, in which case there would be nothing 
from which to exonerate the plaintiffs. At all events the 
plaintiffs are suffering nothing, no action has been brought 
against them, no one is threatening any action. On the 
contrary nearly a year and a half has expired since the 
notice has been given, without anything further being 
done. Under these circumstances, it would I think, be 
altogether without precedent, and contrary to all principle, 
to grant this application. It will therefore be refused, and 
with costs.
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CROXKHITE v. MILLER 1901.

— No. 2. See Ante, page 51. Jan tuiru

MILLER v. CRONKHITE.

Deed— Easement — Agreement respecting easement — Effect of, 
upon subsc<picnt purchasers of dominant and servient tene
ments— License— Devoeat ion— Expenditure— Equitable 
Compensât ion—License to lay water pipes — Ife/stirs — 
Du rden of muki ny — Ref usai of licensor to allow repairs to foe

The* lower and the upper half of a lot of land were respectively 
conveyed i<> separate purchasers. In the deed of the lower 
half the grantor reserved to himself, his heirs and assigns, 
the right of way to convey water by aqueduct or otherwise 
from one of the springs on the lower lotto the upper lot. 
The easement was assigned in the deed of the um»er lot. 
On the lower lot were two springs known as the front 
and back springs. It was agreed, and acted upon, by the 
purchasers of tne lots that the hack spring should tie set 
apart for the exclusive use of the owner of the uniter lot 
under the reservation in the deed of the lower lot. Plaintiff 
and defendant, Itecoming respectively the owners of the 
lots, entered into a parol agreement for the construction 
by the defendant of a pirn* from the front spring to her 
house, to he timped on her land by a pipe leading to the plain
tiff’s house. Tne plaintiff paid for the pipe connecting with 
his house and for the part of the main pipe from the spring 
to the dividing line between the lots, and the defendant

I mid for the remainder. The flow of water to the plaintiff’s 
muse having been stopped by the defendant, the plaintiff 

forbade the defendant tne lise of the front spring. In the 
plaintiff’s hill it was admitted that the defendant was entitled 
to use the hack spring.

Held, that the agreement between the original purchasers of the 
lots to limit the easement to the hack spring was binding 
upon the defendant ; and that the license to the defendant 
to use the front spring was revocable upon the plaintiff 
making equitable compensation fixed by tlie Court to the 
defendant for her expenditure under the license.

Where license is given to lay pines on another’s land to convey 
water to the. licensee’s land tne burden of repair rests in law 
upon the licensee, and it is a revocation of the license to 
refuse to the licensee permission to go upon the licensor’s 
land for the purpose of making re|wirs.

The facta in both suits are fully stated in the judgment 
of the Court.

Argument was heard October 5, (i, 1900.
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J. D. Phinney, Q.C., for the plaintiffs, in the first suit, 
ami for the defendants in the second suit.

F. St. John Minx, for the defendant in the first suit, 
and for the plaintiff in the second suit.

1901. January 25. Barker, J. : —

These two cases were heard together, and, as they 
arise out of the same matter, they may be disposed of 
together. The dispute is one which, with persons dis]>osed 
to live on tenus of peace with each other, would never have 
arisen. The exciting cause, however, seems to be a 
between the parties as to a line fence which is in no way 
involved in this ease, and of the merits of which 1 know 
nothing. It seems, however, to have created an ill-feeling 
which has fostered and promoted this litigation, developing 
a comparatively insignificant dispute la-tween two neigh
bors into litigation of considerable proportions, involving 
very considerable expense. All efforts at effecting a settle
ment having failed, it only remains to dispose of the cases 
on their merits.

In 18811 one John T. Clark executed two conveyances 
of a piece of land in the Parish of Queensbury, in the 
County of York, which he then owned. By one convey
ance, which is dated May 19, 188.1, Clark and his wife 
conveyed to one George Miller the lower half of this lot, 
and by the other conveyance, which is dated the same day, 
they conveyed the other or upper half of the lot to one 
Hiram IT. Clark. Both conveyances were registered on 
May 28, 1883, the one to Miller being registered first and 
bearing the registry number .13,132, the other 33,1.13, The 
conveyance to Miller, which is not executed by him, is an 
ordinary conveyance in fee, and contains the following 
reservation : “And the said John T. Clark hereby reserves 
to himself, his heirs, administrators and assigns, the right 
of way to convey water by aqueduct or otherwise from 
one of the springs lack of the highway road on the lower 
half of said farm to the upper half of said farm.” And

D-A
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in the conveyance of the same date to Clark are these 
words: “And the said John T. Clark and Henrietta, his 
wife, hereby give, grant, and convey right of way to convey 
water from the lower half of said farm to the upper half 
of said farm to the said Hiram U. Clark, his heirs, admin
istrators, and assigns for ever.” In 1887 Hiram U. Clark 
conveyed the upper half of the lot to Lounsbury, who 
conveyed it in May, 1896, to Sarah Crankhite, wife of 
Peter F. Cronkhite and mother of Sarah E. Cronkhite, the 
plaintiff in the first action, and the defendant with her 
husband in the second. And by deed dated December 31, 
1897, registered on January 3, 1898, Saridi and Peter F. 
Cronkhite conveyed it to the plaintiff, Sarah E. Cronkhite. 
All these conveyances profess to convey the right to take 
the water from a spring on the lower half of the lot, which 
Clark, the original owner, reserved in his deed to Miller in 
1883. It is not disputed, I think, that whatever right to 
take water from the lower half of the lot was vested in 
John T. Clark by virtue of the reservation in his convey
ance to Miller, became vested in the plaintiff Cronkhite by 
the conveyance to her in 1897, and was vested in her when 
these proceedings were tuken, subject to whatever change 
in the rights of the parties may have resulted from the 
selection by George Miller and Hiram U. Clark during 
their ownership and possession of the respective lots, of the 
lack spring on the lower half of the lot as the one to lie 
usisl under the reservation by the owners of the upper half 
of the lot; and subject also to whatever change in the 
rights of the parties under their conveyances may have 
resulted from the agreement between the present litigants 
as to laying an aqueduct from the front spring for the use 
of the plaintiff Cronkhite, out of which agreement arises 
the present litigation. In December, 1888, George Miller 
conveyed the lower half of the lot to the defendant 
Theodore Allison Miller, who has since then ls't‘11 in posses
sion of it:

In April, 1899, the plaintiff Sarah E. Cronkhite jointly 
with George A. Cronkhite, her husband, tiled a bill against 
the defendant Miller, and on the 14th of that month, on
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this hill, and certain affidavits which were produced in 
support of it, an ej• parte injunction order was granted hy 
Mr. Justice Van Wart restraining the defendant Miller from 
interfering with the plaintiff in replacing an aqueduct from 
the front spring (so called) on the defendant’s land across 
his land towards tin- plaintiff’s house. The bill, which was 
sworn to hy George A. Cronkhite on April 8. 1899, after 
sotting out the documentary title of the parties to their 
respective lots, as 1 have above outlined it, proceeds in the 
10th section as follows: “That in or about the month of 
October, 1897. and Indore the upper half was conveyed to 
the plaintiff Sarah E. Cronkhite, the plaintiff entered upon 
the said farm under an arrangement entered into with the 
said Peter F. Cronkhite and wife to convey the same to 
the said plaintiff Sarah E. Cronkhite, and, immediately 
u]H>n taking possession of the said farm, the plaintiff 
George A. Cronkhite, as husband of the said Sarah E. 
Cronkhite, occupied and enjoyed the right of way to one 
of the springs mi the said lower half known as the front 
spring, and conveyed water therefrom for the purposes of 
his stock and household use, ami in the month of October 
the defendant entered into an arrangement with the plain
tiff George A. Cronkhite to lay an aqueduct from the said 
spring to the plaintiffs house, with a branch aqueduct to 
the defendant's house, and by the arrangement the expense 
of purchasing the pipe and the laying of the aqueduct 
was to Is- liome equally between them, and, in pursuance 
of this agreement, George A. Cronkhite procured the 
necessary pipe for the laying of an aqueduct from the said 
spring to his own house ; and the said George A. 
Cronkhite anil the defendant’spent one half day in settling 
upon ami laying out the course of the aqueduct from 
the said spring to the lauds of the plaintiff, ami cleared 
the ground preparatory to digging the said aqueduct, 
and took down the line fence in marking out the coui'se 
of the same. The following morning, when the plaintiff 
George A. Cronkhite was alsait to resume work, the defend
ant Miller came to him and refused to have anything 
further to do with the aqueduct, and fnrlmdc the pluintitf
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( leorgi■ A. Cronkhite from going on with the work, ami 
about noon of the same <lny the plaintiff George A. 
Cronkhite and the defendant came together, and agreed 
that the aqueduct should be laid from the said spring to 
plaintiffs house on the site already agreed upon, at the 
expense of the plaintiffs, and that the defendant was to 
tap the aqueduct at a certain point on the plaintiff1 s land, 
and that the plaintiffs were to leave a T joint for him to 
connect with at the point of tapping, for the purpose 
of bringing his water therefrom to his own house; and 
after this agreement was made both the plaintiff George A. 
Cronkhite with his men and the defendant worked together, 
dug the ditch ami laid the pipe from the spring to the 
plaintiff's house to a depth of about two feet, and tilled up 
the ditch and levelled off the ground, and the said defend
ant made his connection with the T in the aqueduct, ami 
laid a pipe therefrom to his own house ; and under the 
arrangement it was agreed that each was to have one half 
of the water, and, as there was greater descent to the 
house of the defendant, it was arranged that a valve or 
stop-cock should be put upon the pipe at the defendant’s 
house in order to gauge the same, so that not more than 
one half would escape through the defendant’s pipe." The 
hill goes on to allege that this arrangement continued 

with more or less friction" until December 27, 1898, 
when the defendant opened the aqueduct, ami discon
nected the pipe extending from the spring to the line 
lietween the two lots, a distance of alxjut 103 feet, and took 
it out of the ditch, and refused to permit the plaintiffs to 
relay the pipe or use the spring in any way, except by 
carrying the water in pails from the spring to the house, a 
distance of 778 feet. The plaintiffs by their bill claimed 
an injunction to restrain the defendant from interfering 
with them in restoring the aqueduct, and using it for 
the purpose of obtaining water from the spring for their 
use.

On Ma)’ 14,1899, the second suit was commenced by 
the plaintiff Miller against Cronkhite and wife, and he filed 
a bill, in which after setting out the titles of the parties to
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their lots, lie alleges that shortly after the two (arms hail 
I»'en conveyed to George Miller and Hiram U. Clark 
respectively, and while they were the owners in fee, they 
agreed that the hack spring should be set a|iart, and appro
priated for the use of the owners of the upper lot, and that 
it was set apart, and so appropriated under the reservation 
in the conveyance to Miller,and that it was fenced in so as 
to give access to it by the owner of the upper lot, ami that 
it was used to supply water to that lot after that time. 
This bill further alleges that after the Cronkhites had 
acquired the lot, George A. Cronkhite requested the plain
tiff (Miller) to give him permission to lay an aqueduct, that 
is,a line of galvanized iron water pipe, three quarters of an 
inch in diameter, from his farm to the front spring on the 
lower lot, and that after some negotiations he (Miller) con
sented to this on the express condition that he should have 
the right and license to lay a half inch pipe from his farm 
to tap the three quarter inch pipe at a |>oint on the iqqier 
half or Cronkhite farm, and, that he the plaintiff (Miller) 
should have the free and uninterrupted right to the water 
which would flow through this half inch pipe: and that he 
(Miller) was to pay the cost of that prtiou of the three 
quarter inch pipe which ran through his land. On this 
arrangement the plaintiff (Miller) says the pip's were laid, 
and that he paid for all the half inch pipe, and his share of 
the three quarter inch pipe, which amountisl to some 314. 
The bill further alleges that in October, 1898. the water 
censed to flow, and in onler to ascertain the cause he opened 
up that [Kirtion of the half inch pip trench which was on 
his own land, up to the line between him and Cronkhite, 
but that Cronkhite refused him permission to open it up on 
his land.ortogoon his land for the purpose. At this time 
the How of water continued uninterrupted through the three 
quarter inch pipe to Cronkhites house. The bill then 
alleges that he the plaintiff (Miller) then airanged to con
nect his pip' with the three quarter inch pip at a point on 
his own land : ami in onler to do this it was necessary to 
disconnect for a short time the three quarter inch pip, but 
that Cronkhite prevented this being done. Whereupon the
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plaintiff (Miller) revokeil his license to lay the pijs- tlmnigli 
Ilia In 1 h I The hill farther alleges that after Mr. Justice 
Van Wart hail granted the injunction in the first suit the 
defendants (Cronkhites) cntereil on Miller's land, dug up 
his water pipe which he had laid la-tween the front spring, 
and the point where he intended to put in the T joint in 
the three quarter inch pipe, and disconnected his (Miller’s) 
pi|ie from the spring altogether; removed it from the 
trench, and cut off his water supply altogether ; that they 
also laid a pipe from the front spring,across the Miller lot, 
and boarded over and nailisl up the wooden box in the 
spring with which the pi|s- was connected, thereby pre
venting him from getting water from the spring, even in 
jiails. And the plaintiff (Miller) charges in his bill that 
under cover of the injunction order granted in the first suit, 
t'ronkhite was wilfully seeking to deprive Miller of the use 
of the spring altogether. On this bill and affidavits list'd 
in support of it, on the 15th May, IH99, I granted an ex pitrte 
interim injunction on 1er restraining the defendants from 
preventing the plaintiff from taking water from the spring. 
On the (ith June, 1 tS!*!*, on notice given, applications were 
made to this Court to dissolve the injunction in the first suit, 
and to continue the interim injunction in the second. For 
reasons given on disposing of these motions, ! continued 
loth injunctions until the hearing, reserved the question 
of costs, and gave the plaintiffs (Cronkhites) leave to 
amend their bill if they desinsl to do so. On the 17th 
«lay of November, 1899. I made an order on the appli
cation of the plaintiffs in the first suit, allowing them on 
|«iyment of costs to amend their bill by striking out the 
name of (leorge A. Cronkhite as a plaintiff, ami making 
such verlwl altemtioi.. in the bill itself as were thereby 
rendered necessary.

The evidence given at I he hearing — in adilition to 
the documentary evidence as to title alout which there is 
no dispute — disclosed the following facts. There wen- 
two principal springs of water on the lower lot Iwck of the 
highway road —one on the rear of the lot which has Is-en 
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1901. culled the “ buck spring,” the other nearer the front of the 
i iu.skiiitk lot, and called by the witnesses the “ front spring." There 

mii.i.Kit, are no springs on the upper lot at all, and it was to secure 
Miu.kk h water supply for the use of those occupying the upper 

< mix Kune. lot that the reservation was put in the conveyance when 
lurker. J. the original lot was divided. Soon after Hiram U. Clark 

and George Miller had purchased, anil while they remained 
in the ownership anil possession of their respective lots, 
they agreed U[kim the hack spring as the one to which the 
reservation in the deisl should apply, and they seem to 
have selected and appropriated that spring us the one to 
he used by the owner of the upper lot in the manner pro
vided for in the reservation. This fact is not oidy proved 
by Miller who was a party to the arrangement, but by the 
acts of the parties at the time, and the sulisei|uelit user of 
the spring. This liack spring is quite near the dividing 
line between the two lots, and at the time this arrangement 
was made between Miller anil Clark the line fence was 
diverted around the spring so as to enclose it as part of 
the upper lot and altogether exclude the occupiers of the 
lower lot from access to it. This fence remained practically 
in that condition until after the present owners went into 
possession ami the agreement as to the use of the front 
spring had been made, when Cronkhite straightened out 
the line fence, leaving the back spring on the lower lot as 
it had been originally. The evidence also shews that in 
October, 1897, at least two months before the plaintiff 
Cronkhite had acquired any title to the lot an arrangement 
or agreement of some kind was made between her huslmnd 
George A. Cronkhite ami the defendant Miller in reference 
to the construction of an aqueduct from the front spring, 
and its joint use by the parties afterwards. This agree
ment was not in writing ami there is some dispute as to 
some of its tenus, but ns to its principal features the 
parties agree. In pursuance of this agreement an 
or water pipe was laid from the front spring, with con
nections to the house of Miller on his lot, and the house of 
Cronkhite on hers. The pipe from the spring to Cronkhite’s 
house, which was a three quarter inch pi|>c. was joined

3760
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«t a point some distance over on Cronkhite's lot by a 1901. 
half inch pipe, which branched of!' and connected with Cboskhiti 
Miller’s house. That portion of the three quarter inch Miu'.kh. 
pipe between the spring and the division line was on Miu.aa 
Miller’s lot, and the portion of the half inch pipe, from Csokkhiti 
the junction |>oint of the two, to the division line, was on H*rk,r-J 
Cronkhite’s lot. Besides assisting in the work of laying 
these pipes Miller paid for and laid all the half inch pipe 
which supplied his house, and he paid $14 to Cronkhite, 
as lie says, as the cost of that part of the three quarter inch 
pi|ie laid through his land. Cronkhite admits the payment 
of this money, but says it was for the use of the pipe. It 
seems to have been the intention of the parties that each 
should get one half the water, and as the Miller house was 
at a considerably lower level than the other, Cronkhite 
says that it was part of the agreement that Miller was by 
means of a stop-cock in the pipe at his house to regulate 
the discharge of water so as to secure to Mrs. Cronkhite 
one half the water. That, however, is denied. It is not 
very clear from the pleadings whether the plaintiff 
Cronkhite relies on this agreement or on the reservation 
in the deed or upon both. Her Counsel claimed the right to 
rely upon both. The effect of that contention, as I under
stand it, is that assuming that the agreement amounted to 
nothing more than a revocable license, the plaintiff 
Cronkhite could fall back upon the reservation in the deed, 
as giving her an easement in reference to a spring upon 
the lower lot to lie selected by herself, and that the 
aqueduct in question was within the limits of the easement, 
and its use an appropriate enjoyment of it. This brings 
me *o the first ground of objection taken on Miller's behalf.
He contends that the reservation in the deed does not 
create an easement at all ; but that if it did, so soon as 
Miller and Clark selected the back spring, the easement 
was limited to that spring as effectually as though it had 
ls‘i'11 expressly named in the reservation clause. The 
argument is that an easement such as this, is an interest in 
land and can therefore be created only by grant — that if 
Oeorgc Miller had executed the deed to him from John T.
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Clark in which tin* reservation is contained, it would in 
law have operated ns a grant of the land to Miller, and a 
re-grant by him to (Mark of the easement, but in the 
absence of Miller's execution of the conveyance, the reser
vation does not create the easement See Doe devu. Douyla* 
v. /,(*•/.• (1); Wickham v. llauker (2): The Durham, etc., 
liuilway Co. v. Walker (3): Proud v. Bate* (4).

There are two reasons which render it unnecessary to 
express any opinion on this point, at liest a technical one. 
In the first place I should not feel called upon to give 
effect to any such contention in this case if 1 thought the 
above authorities established the proposition for which 
they wen; cited, in view of allegations placed on the record 
in this ease by the plaintiff Miller himself. In the 13th 
section of his bill after alleging that in consequence of cer
tain facts and circumstances therein stated he had revoke*I 
the license for the construction of the aqueduct, he adds: 
“ But plaintiff never has refused and does not now refuse 
or deny the right of defendants to have access to or take 
water from the said back spring." Cpon this allegation 
with others the plaintiff Miller obtained an injunction order 
from this Court. The right which is thus admitted is 
derm «I solely from the reservation in the deed coupled 
with the selection of the back spring by the predecessors 
in title of these ]soties : and if Miller admits this right 
the Court may. I think, as against him. admit it also. 
The second reason is this, that in my opinion when 
Miller and (Mark agreed as I have already stated they 
did agree. u|m>ii this I nick spring as the one to which 
this reservation should have reference, it was final and 
conclusive ii|h>n them and those claiming under them. It 
therefore follows, that in October, IN!)7. when George A. 
Cronkhite and Miller entered into this agreement, Miller 
held his lot free from any servitude except as to the bark 
spring, and Sarah Cronkhite (mother of the plaititiff Cronk
hite) who was then the owner of the lot. held it with a 
right appurtenant to it of taking water from the back spring

(1) 2 A. * K. 7Uft.
(2) 7 M. A XV. 7it.

(81 2 g. B. W17.
Il) Il Jur. N. H. 441.
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ou Miller's Is ml by aqueduct or otherwise as mentioned in 
t lie reservation. It would of course be quite competent for 
the present owners of the lots to make altogether different 
si-rangements, and sulistitute in the place of those thus 
acquired, privileges of an entirely different nature. There 
are many reasons for concluding that the arrangement 
made between Miller and Cronkhite was not intended by 
Cronkhite, at all events, as a sulistitute for the rights 
acquired as to the back spring. He tells us that he never 
heard of any such thing, or had any knowledge of the 
agreement lietween Clark and George Miller, until long 
after he and the present defendant Miller bad completed 
t heir work. More than that he had no interest in the lot 
at the time. I have no doubt that if the arrangement hail 
worked satisfactorily, both parties would have lieen willing 
to put an end to all rights as to the back spring. Neither 
bave I any doubt that while Cronkhite believed that he had 
certain rights under the reservation, and that that led to 
the negotiations which ended in the agreement, what was 
ultimately done by him was not done as a mere matter of 
right under the reservation, but under an agreement 
entered into with Miller for their mutual use and con
venience. The reservation in the deed gave in effect only 
a right to an aqueduct of sufficient capacity for the 
reasonable use of the owner of the upper lot. The present 
mie is double that capacity. If constructed as a mere 
matter of legal l ight under the reservation, both the cost 
of construction, and maintenance must have fallen upon 
< ’ronkhite , but Miller has contributed a large proportion. 
In the one case Cronkhite would have had the exclusive 
use, while in the other there is a joint use. The clause in 
question did not necessarily confer an)- exclusive right to 
the water in the spring : Let v. Stevenxun (1 ), and a service 
pipe of half the ea|«icity of the present would have 
answered all of Cronkhite's requirements; the present pi|ie 
however practically exhausts the spring; at all events there 
is not sufficient water to supply the pipes. The rights of 
the parties must therefore depend ujion the agreement 

(1) E. B. & E. 612.

sut
l!K) I

('KOXKiim;

I'MONKIIITK. 

Iturkvv. J.
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alone. And I should think this the case, even ii the selection 
of the spring as of right under the reservation were still 
an open question. Now what are the rights of these par
ties under this agreement ? It is contended that as the 
agreement was merely a verbal one, it operated simply as a 
license from the one party to the other to do certain acts in 
reference to the land of the licensor which would otherwise, 
be trespasses, and would for that reason be revocable at 
will In Cocker v. Cowper (1), it was held that a verbal 
license,was not sufficient to confer an easement of having 
a drain in the land of another to convey water, and that 
such license might be revoked though it had l>een acted 
upon. Hetvlinn v. Hliippam (2), and H'ood v. Leadbitter (3), 
are to the same effect.

From tin! evidence it appears that when the stoppage 
in the pijx-s took place in October, 1898, the plaintiff 
(Cronkhite) refused to allow Miller to go on his land, and 
open up that part of the half inch pipe in Cronkhite’s land 
in order to try to discover the cause of the stoppage. This, 
I think, was equivalent to a revocation of the license; the 
right to open up the pipe for such a purpose was implied 
in the original license to lay it. In Gale on Kasomonts (4), 
it is said in reference to the right to go on and repair 
without leave, “as if a man gives me a license to lay 
pipes of lead in his land to convey water to my cistern I 
may afterwards enter and dig the land to mend the pipes, 
though the soil belongs to another ami not to me ; ’’ for 
which arc cited the following cases: Liford'n Cane (6); 
Pomfret v. Hicroft (6); Taylor v. Whitehead (7); Ballard 
v. Hand non (8) ; and at page 545 the same author says : 
“ The burden of repair is by law imposed upon the owner 
of the dominant tenement, and a corresponding right is 
conferred upon him to do all those acts which may be 
necessary to secure the full enjoyment of the easement, 
even though he should thereby lie compelled to commit

(1) 1 C.M.& H.418. 
12) 5 B. & C. 221.
(8) 18 M.&W.838.
(4) 5th ed., 517.

(5) II Hep. 12 a. 
(Ill I Naum!, (til.
(7) 2 Hong. 746.
(8) 4 M. * N. :»7.
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a trespass:*’ Bell v. Twentyman (1). See also Goodheart v. 10(11 
Hjjett (2). If, therefore, there had been an easement, it < thixkihtk 

would have carried a right which Cronkhite refused to Mii.i’.kh. 
allow Miller to enjoy or exercise. This would in the case Mii.i.kk 
of a mere license amount to a revocation of it: Hyde v. c-wwkiutk. 

Graham (3). Under these circumstances I think Miller ■•«rker.J. 
was justified in revoking his license, so far as he could do 
so, after what had taken place. Courts of Equity have, 
even in the case of licenses revocable at will, held them 
irrevocable after an expenditure of money on the faith of 
the license, unless in some way compensation was made.
See City of Toronto v. Jarvis (4) ; Mr Ma n as v. Cooke (5).
The plaintiff (Cronkhite) did not by her bill, neither 
did her Counsel at the hearing, luise her claim to relief on 
any such ground, but I think it right to notice it.

In Plimrner v. Mayor of Wellington (6) it is said, at 
page 714, that the Court must look at the circumstances in 
each case to decide in what way the equity can be satisfied.
In this case, even assuming that, after the expenditure 
made by Cronkhite, the license would be held to be irrev
ocable, I think this Court has power to satisfy the equity 
which Cronkhite has, if she has any. She has reserved to 
her her rights as to the back spring, and the evidence 
shows that in laying an aqueduct to that spring much of 
the work already done can lie utilized. She has already 
received $14, and I think this ample conqiensation (if, 
under the peculiar circumstances of this case, she is entitled 
to any), coupled with the undertaking which the plaintiff 
Miller must give, as hereafter mentioned. In the disposal 
of this case which I intend to make, it is unnecessary to 
determine which of the parties is right as to the precise 
object for which this $14 was paid, for the plaintiff Miller 
must give an undertaking to abandon all claim to that 
part of the three quarter inch pipe laid through his land 
ns well as all claim to the half inch pipe laid through 
Cronkhite'a land. Two other points were raised at the

(1) 1 Q. II. 776.
(2) 25 Ch. D. 182.
(3) 1 H. Hi C. 503.

(4) 25 Can. N. C. R. 237.
(ft) 8S Ch. l). SO.
(0) 0 App. Cas. OOP.
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1!*01. liearing, which it in not, in my view, necessary to discuss 
i imNKHiTK at any length. One was that Cronkhite, who made tills 

Mii.i kk. agreement with Miller, was not acting, and did not profess 
Mii.ijck to act, on belmlf of his wife the plaintiff, and that she was 

I'WWKHITK. not at the time the owner of the land. It is true that she 
uniter. J. was not then the owner, Imt she was in possession under an 

agreement with her mother, who was the owner, for a con
veyance of the property, which was actually made soon 
after. Miller, when lie entered into the arrangement, knew, 
or at all events lmd ample means of ascertaining, tin- 
precise position of the jiarties with whom he was contract
ing. lie claimed a right to enjoy the privileges secured 
to him under the arrangement, and did actually enjoy 
them for some time. He can scarcely la? heard to 
repudiate the balance of the agreement on the giiaunl 
of Cronkhite's want of authority to make it. As to 
the costs, I have had some douht as to whether the 
hill filed hy Miller was really necessary, hut, on a consider
ation of all the evidence, and the facts ami circumstances, 
1 think he was justified in instituting proceedings for the 
final determination of the parties' rights as well as for the 
injunction " was granted when the hill was tiled. In 
the first of these eases, the hill will lx- dismissed with 
coats, ' the costs of the motion to dissolve the
injunction in that suit. In the other case there will he a 
declaration that the agreement between the parties as to 
the aquedilct is of no further force, and, the plaintiff Miller 
undertaking as 1 have already mentioned, the defendant 
Cronkhite will lx- perpetually enjoined from using the said 
aqueduct for taking water from the front spring, or inter
fering in any way with the plaintiff's use of it. The 
plaintiff will have his costs of suit, and also the costs of 
the motion to continue the interim order of injunction.

7
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WOOD v. CONFEDERATION LIFE INSURANCE CO 1 DO I
Jam» nr a

Life Insurance — Note given for premium — Part payment 
Extension of time — Forfeiture— Waiver — Assignment of 
policy — Receipt — Estoppel — Duty to assignee.

A condition in a policy of life insurance provided that if any 
premium, or note given therefor, was not paid when due the 
policy should be void. A note given, payable with in tweet* 
in iwyment of a premium provided that if it were not paid 
at maturity the policy should forthwith become void. On the 
maturity of the note it was partly paid, and an extension was 
granted, and on a part payment lieing again made a further 
extension was granted. The last extension was overdue 
and balance on note was unpaid at the death of the as
sure*!. A receipt by the company, given at the time of 
taking the note, was of the amount of the premium, but at 
the bottom of the face of the receipt were these worels:
“ Paid by note in terms thereof.” While the note was run
ning the policy was assigned for value, with the assent of 
the company, to the plaintiff, to whom the receipt was de
livered by the assure*!.

Held, that no estopi>el was created by the receipt; that there was 
no duty upon the company to have afforded the plaintiff an 
opportunity of paying the premium; and that the policy was 
void.

The facts are fully stated in the judgment of the 
Court.

Argument was heard August 23, 1900.

A. A. Stockton, Q.C.,and A.J.R. Snow (of the Ontario 
liar), for the defendants: —

It is made an express proviso in the policy, that if 
default be made in the payment of any premium, or note, 
should one be given and accepted, the policy shall cease 
and determine. The proviso is an absolute one, and the 
payment of the premium, or the note given therefor, is 
made by it a condition precedent to the liability of the 
defendants: McOeachie v. North American Life Assurance 
Co, (1); New York Life Insurance Co. v. Statham (2);
Klein v. New York Life Insurance Co. (3). It was also

(1) 20 A. R. 187 ; 23 Can. 8. C. K. 148. (2) 83 U. 8. 23.
(8) 104 U. 8. 88.
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stipulated in the note given by the assured that, if it were 
not paid at maturity the policy should forthwith become 
void. Forfeiture was not prevented by the part payment of 
the note after its maturity : Joyce on Insurance, s. 1114. 
When default was made in paying the last renewal the 
policy became void. The only effect of accepting part 
payments and granting extensions was to postpone 
forfeiture, and the right ol forfeiture was not lost. 
The plaintiff does not occupy any more favored position 
with respect to the policy, than did the assured. We 
were under no obligation to notify the assignee, of 
the premium accruing due, or being over due, and 
that a forfeiture would take place unless payment were 
made. In Joyce on Insurance, s. HOG, it is laid down that. 
“ if there is an express provision for forfeiture in case of 
non-payment of the premium on or before a specified day, 
and the time expires without payment, the policy there
upon becomes absolutely void at once, without notice of 
forfeiture, or any action on the part of the company, nor 
need a formal declaration of forfeiture for non-payment 
of premiums when due be declared by the company when 
the policy stipulates for forfeiture for such non-payment” 
See also Thompson v. Insurance Co. (1), and Conover v. 
Qrover (2). No estoppel is created in the plaintiff"s favor 
by the receipt given to the assured by the defendants. It 
states that payment is made by note due Septemlier 5,1898, 
in terms thereof. The assignee was thereby notified that 
the payment was made in an equivocal form, and it became 
his duty to make himself acquainted with its conditions. 
The receipt was given before the assignment, and liefore any 
duty could lie owing to the plaintiff. Moreover an estoppel 
cannot be founded upon a receipt: Stralon v. Ilastall (3). 
It was the duty of the plaintiff' to make inquiries concern
ing the position of the policy, for the defendants were not 
bound to keep him informed : Manyles v. Dixon (4). The 
assent of the defendants to the assignment of the policy to 
the plaintiff' did not effect any altvintion in the contract

(1) 11» U. 8. 252.
(2) 31 N. J. liq. 53»

(3) 2 t. k. am.
(4) 3 H. 1,. C. 702.
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contained in the policy : Mutual Life Insurance Cu. v.
Allen (1).

If A. Powell, Q.C., for the plaintiff :—

The proviso in the policy for forfeiture, in event of 
the non-payment of the premium, being for the benefit of 
the defendants could be waived by them, and was waived 
by their acceptance and retention of several part payments 
of the note. See Brown v. Masmchusrtts Mutual Life 
Insurance Co. (2) ; Hudson v. Guardian Insurance Co. (3). 
By taking the money after the assignment they accepted 
the personal liability of the assured, and agreed to keep the 
|w)licy in force. If that were not so then they should have 
advised the plaintiff that the premium was unpaid. The 
note was in negotiable form and therefore was taken as an 
actual payment of the premium. This is confirmed by the 
language of the receipt. The reference in it to the note 
did not qualify the absolute character of the receipt. It 
amounted to nothing more than an indication of how pay
ment was made. The defendants are estopped by the 
receipt as against the plaintiff from setting up that the 
premium was not paid. See Bickertun v. Walker (4): Fieueh 
v. Hope (5). By assenting to the assignment of the policy 
the company bound themselves to treat with the assignee 
for the payment of the premium before forfeiting the policy. 
In McGeuchie v. Sortit American Life Insurance I'a. (6), 
provision was made that payments after maturity should 
not prevent a forfeiture.

1901. January 25. Barker, J. : —

The bill in this case was filed by the Honorable 
Josiah Wood, as assignee of a life insurance policy effected 
by the defendant company on the life of the late Charles 
A. Palmer for the sum of S7.U00, to enforce payment of the 
amount ; Mr. Palmer having died on January 7, 1899. The 
policy is under the corporate seal of the com) any, and

(1) 138 Mass. 26, 28, (4) 65 L. J„ Ch. 227.
(2) 47 Am. Hep. 20i. (5) 5(1 L. J„ Cli. 383.
(8) 07 Mass. 144. (0) 23 Can. S. C. K. 148.

•>I9
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liears date November 3, 1897, and the annual premium îh 
8231.70. At the hearing a question was raised as to the 
sufficiency of the proofs of death, there having been, ns 
was alleged, no sufficient proof of age. On the evidence, 
however, I field that that objection, if it were well-founded, 
hail been waived by the company, and leave was given to 
amend the hill in accordance with that finding. The sole 
question now involved in the case is whether the policy 
Imd lapsed for non-payment of the premium before the life 
dropped. There is, I believe, no dispute about the facts. 
The material parts of the policy are as follows :

“ By this policy of assurance, in consideration of the 
application therefor, which is hereby made a part of this 
contract, and in further consideration of two hundred and 
thirty-one iVn dollars,and of the annual payment of a like 
sum, to he made on or before the fifth day of June in each 
and every year, during the continuance of this policy, doth 
insure the life of Charles A. Palmer, of St. John, in the 
County of St. John and Province of New Brunswick, 
Atterney-at-Lnw, hereinafter called the insured, in the sum 
of seven thousand dollars, which shall be payable at the 
head office of the Association in Toronto, upon due proof 
of the 'tenth of the insured, during the continuance of this 
|iolicy, to the insured’s executors, administrators or assigns." 
The policy contains a clause making it incontestable in case 
of a claim by death after it had been in force a year, “pro
vided the premiums hud been duly paid as set forth 
herein.” The provisoes endorsed on the policy, and which 
are expressly declared to Ik1 a |iart of it, so far as they are 
material for the determination of this case, are as follows:

“All premiums are due and payable at the head office 
in Toronto, hut will lx- acceptisl elsewhere in exchange for 
the Association’s receipt only, signed by the Managing 
Director or Actuary, and countersigned by the agent hold
ing the same. If default he made in the |Miyinent of any 
premium, note or clns|Ue, should one he given and accepted, 
whether notice of such payment falling due was received 
by the insured or not, then, and in every such case, this
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policy sliall cease and determine, except ax hereinafter pro- 
vided, that this Association may within one year from the 
date of the first unpaid premium, on satisfactory evidence 
of the good health of the insured ami payment of the past 
due premiums with interest, renew the policy. Thirty 
day’s grace allowed for the [«muent of renewal premiums 
under this policy.”

Mr. Palmer paid the first premium, hut when the 1898 
premium became due — that is, on June 5 of that year — 
he was unable to pay it. Accordingly on July 5 — the last 
day of the month’s grace allowed by the jiolicy — by 
arrangement with McLeod, the company's local agent at St. 
John, through whom the insurance had been effected, he 
gave a note for the premium,dated June 5. 1898 payable 
with interest at the rate of li per cent, on September 5, then 
next. When this note became due, on September 5, Palmer 
[>aid McLeod $50 on account of it, and lie, at Palmer's 
request, extended the time for [«lying the I «dance until 
November 1, 1898. On November I, Palmer paid $25 on 
account, and McLeod extended the time until December 5. 
1898, which would lie six months after the premium hail 
liecomc due. On December 5, Palmer made another pay
ment of 820 on account, and a further extension was 
granted by McLeod until December 10. Nothing more 
was paid, so tliat at the time of Palmer's death, on January 
7. 1899, there remained, exclusive of interest, a I «dance of 
$136.70 un|«dd on the premium due on June 5 previous. 
McLeod who is the only witness who gives any evidence as 
to what took place in reference to these extensions [speak
ing of the time the 820 was pnid), says : “ I then said that 
if he (Palmer) would give me—it was either 875 or 8100. 
I am not suit; which, 1 would la- able to hold him 30 days 
longer; then he came in and gave me $20and I said that 1 
could not do that, and that it would be impossible, as 1 
was then breaking the rules of the coin|«iny even as it was 
in what I did. And he said. ' cannot you carry me any 
longer and I then said 1 would carry him till December 
10, which was the liest I could do, and he said ' I will give 
it to you before that.’ I think this was on December 5—

1901.
Wood
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and then on December 10 lie did not come in. I was 
coming down on the train—lie was then stopping at 
Hampton—and I said to him,‘Charlie, I cannot carry that 
any longer,’ and I explained that it went over for six 
months, and that I had only got so little, ami I told him I 
had come to the end of my string, ami I said to him ‘I can
not go any further.’ He looked hammed and worried 
He said nothing in reply to me hut turned and read a
I look. I do not think he spoke at all after that." McLeod 
says that he emphatically told l’almer on December 10 or
II that the ]x>licy had lapsed : that on January 5, the day 
on which he made his returns fur the month, he returned 
the note to the head office, and the money he remitted on 
December 31. The company gave McLeod credit for the 
395 paid, and they still retain the money and the note, 
knowing when the)- received the money that it had been 
paid on account of the note which had liven given for the 
June premium of 1898. The evidence also shews that 
after Palmer’s death the plaintiff, who was the assignee of 
the policy, caused a tender to Is- made to McLeod as agent 
of the defendant company of the amount line on the note, 
but the tender was not accepted.

It will be convenient to ascertain in the first place 
whether if the policy hail not been assigned and this 
action had tieen brought by the executors of Palmer, they 
could have recovered. In my opinion they could not. 
In McOeaehie v. North American Life Inn avance Co. (1) 
it uppenred that for the initial premium of 381.10 a note of 
the assured was taken payable with interest at the rate of 
7 per rent. When this note matured it was renewed for 
the full amount and interest, and when this renewal fell 
due 810 was jiaid on account, and a third note was taken 
for the lsilance. 32*2.40, also with interest : and when this 
note fell duo it was renewed a fourth time, which last 
renewal remained in the com|mny’s jiossession overdue at 
the time of the assured's death, which took place about 
three weeks after the last renewal inaturisl. During the 
currency of some of these notes the assured Imd requested 

(1) 23 Can. 8. C. R. Its
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the company to cancel the policy, hut they refused to do 
so. And after the maturity of the lust renewal, they 
wrote the maker demanding payment. This letter reached 
its destination the day on which the assured died. It was 
delivered to his brother on the same day, and the local 
agent of the company was immediately communicated 
with in order to ascertain if he would accept payment 
of the note, but he refused to do so. A few days later the 
amount was formally tendered to the company, but it was 
refused. The Court held that the plaintiff could not re
cover ; that the ]>olicy had lapses! and that the demand of 
payment of the note did not operate as a waiver of the 
forfeiture. The clause of the policy in that case, relied on 
as creating the forfeiture, is as follows : “ If any premium, 
note, cheque or other obligation given on account of 
a premium be not paid when due * * * this policy
shall be void, and all payments made upon it shall la' 
forfeited to the company " Excepting the latter part of 
this clause, the proviso is almost identical in language and 
altogether identical in meaning with the proviso in the 
policy involved in the present case. The circumstances of 
the two cases — the giving of the note — the various 
extensions of the time of payment — the payment on 
account — the tender after the death — an- all so similar in 
character that it is difficult to see why the decision in the 
case just cited should not govern this. That part of the 
clause to which I have referred, by which it is stipulated 
that payments on account of the premium shall be for
feited to the company, is relied on as creating a substantial 
distinction between the two cases. It may, [Kissihly, in 
some cases make a difference as to the ownership of the 
money, but I cannot agree that a mere payment on account 
or a retention of the amount so |utid can. under the 
circumstances of this ease, be said to amount to a waiver 
of the forfeiture of the |iolicy or to lie in any way incon
sistent with it. A clause forfeiting to the conqiaiiy all 
payments on account of an overdue premium is idtogether 
unnecessary, if as is contended here, the i«iyment of a part 
of the premium iqieratesso as to keep the policy alive fur
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1 !>01 thu year, for in such n case the money must lielong to the
Worn» company, otherwise there would he an insurance for a

cnuxLir* year without payment of premium at all. Then does the 
Ixhi'kaxck retention of the money paid as it was in this case, make
iiurk. i- .1 nny difference ? Of course if that money hail by the

terms of the policy been forfeited to the company its 
retention would not alter the [Mirties' rights, la-cause the 
money by agreement was the company’s money, and it 
therefore could be retained. This particular policy is an 
unusually lils-ral one and free from onerous conditions, 
but it is well known that in many insurance policies the 
conditions an- such that many acts of the assured may 
create a forfeiture of the contract. Engaging in occupa
tions unusually dangerous to life and therefore prohibited, 
or residing in a country where climate is regarded as 
unusually unhealthful and therefore not allowed, may 
lie mentioned as illustrations. Could it la- said that if an 
assured who had paid his year's premium in full was, on a 
breach of such a condition, in a position either to recover 
lmck his premium in whole or in part, or else to attribute 
its retention after forfeiture to an intention on the part of 
the com|«my to waive the forfeiture ? Neither in that case, 
nor as it seems to me in the present case, can such a 
position la- maintained. This premium was due on June 
5. and on that day the company was entitled as a condition 
to the continuance of the contract, to |iayment of the 
premium in full in cash, if they chose to exact it To 
prevent the policy lapsing the company agreed to accept the 
assured's undertaking to pay the premium with interest in 
four months, subject to a condition that, if not paiil at 
maturity, the policy would become void, and in considera
tion of that undertaking to keep the policy alive for the four 
months. The effect of that was, that, if the life dropped 
within the four months, the company was liable for the whole 
insurance, but if not, and the note was paid at maturity, 
the policy was kept alive for the remaining eight months of 
the year. At the end of the four months the assured paid 
MO on account of his indebtedness, and the company, in con
sideration of that, agreed to extend the time for nnotlier
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period. The effect of that was to prevent a forfeiture of tlie 
policy, wliieli would otherwise have taken place, to keep it 
alive for a further specified period, and to preserve to the 
assured his right by [«tying the balance of the premium 
within that [icriod, to keep the policy alive for the remain
der of the year. Where the object of the [«irties—the one 
in paying, and the other in receiving—is so plain, and the 
effect of what the)' did is so obvious, it seems im])oeaible to 
attribute to the company either by receiving the money, or 
retaining it after having given full value for it, an inten
tion evidently foreign to the minds of all parties at the 
time, and, so far as 1 can discover, in no way suggested by 
any of the terms in the policy or any other document con
nected with the transaction. The moneys were paid iiefore 
there was any forfeiture : they were paid on account of 
a premium payable long before ; they were made to pre
vent a forfeiture, not to secure a waiver of one.

In McGeacliie V. North American Life Insurance 
Co., already cited, and in Manufacturers Life Insurance 
Co. v. Cordon (1), ami Frank- v. Sun Life Insurance Co. (2). 
affirmed by the Supreme Court of Canada (3), the judg
ments do not proceed on that [>art of the clause upon 
which the plaintiff relies as distinguishing those cases 
from this Sec per McLennan and Osler, JJ., in Manu
facturers Life Insurance Co. v. Cordon (4). Sec also Joyce 
on Insurance, s 1114, where many American cases are cited 
to the same effect.

Another argument used by the plaintiff s Counsel in 
support of his contention that the note (so called) was 
taken as payment, was that it is made [layablc with 
interest, thus iui|ioeing an additional burthen on the 
assured. The same argument was used in McCeachic 
v. North American Life Insurance Co., but did not prevail 
(sec 20 A. K. 180). Such a contention, at all events so far 
os Palmer's representatives are concerned, can scarcely
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succeed in the lace of the note itself, which is in the 
following terms :

“ Toronto, J une 5, 1898.
< )n September 5th after date, I promise to pay to the 

Confederation Life Association, or order, at the Head Office 
of the Association in Toronto, the sum of 8231.70 with 
interest at six per cent, per annum till paid, being the 
renewal premium for an insurance under policy No. 39,570 
in the said Association, on the life of myself.

And it is understood and agreed that if this note is 
not paid at maturity, the jiolicy shall forthwith become null 
and void.

It is further agreed that, should |»iyment of this note 
be made after maturity, such payment shall not put the 
I ml icy in force, but the policy may be re-instated on 
evidence satisfactory to the Association, of continued good 
health.”

It is, however, contended that the plaintiff who is the 
assignee of the policy, has acquired rights by way of 
estoppel against the com|»iny, altogether beyond those of 
Palmer, his assignor.

In Mangle* v. Dunn (1). the Dml Chancellor says : 
“If there is one rule more |ierfectly established in a Court 
of Equity than another, it is, that whoever takes an assign
ment of a chose in action takes it subject to all the equities 
of the (icrson who made the assignment.” The evidence 
shews that while the assignment to the plaintiff is abso
lute on its face, it was really given in older to secure 
a loan of $8000 made by the plaintiff to Palmer, in 
December, 1897, at which time the policy was, with the 
assignment then made, delivered to the plaintiff, and it 
remained in his |s>**va*ion from that time until Palmer's 
death. The plaintiff gave no notice of this assignment to 
the company until sometime in August, 1898, some seven 
months after the assignment had been made. It was then 
given to McLeod, the company's agent at St. John, who 
sent it to the agent at Halifax, to whom apparently he 
reported, instead of the head office. The Halifax agent 

(1) 3 H. L. V. 702.
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returns 1 the ilocuim-iit tu McLeod at St. John, suggesting 
the propriety of having an assignment in the form use<l by 
the company, properly authenticated. This was done on 
the 10th of August, 1808, ami a duplicate given to the 
cnm|»iny on the 20th of August, 1808. In the meantime, 
and before the company had any notice, or knowledge of 
the plaintiffs assignment, the June premium hail fallen due 
and the note given for it as already explained. In exchange 
for the note, the company had given Palmer a receipt 
which he delivered to the plaintiff on the 5th of July, 1898. 
This receipt which is relied on ns creating tin- estoppel is 
as follows :—

“ Confederation Life Association,
Head Office, Toronto, Canada.

Premium, 32111.70.
T. R. (if any).
Balance—

Policy No .‘19,576, on the life of C. A. Palmer.
Received the sum of 8281.70 (less temporary reduction 

if any, ns indicated in the margin hereof) being the yearly 
renewal premium, from the 5th day of June, A. D. 1898, 
on the above policy.

This receipt is valid only when countersigned by the 
agent, to whom payment must first lie made. Counter
signed this 4th day of July, 1898.
(Sgd) J. K. McDonald, (Sgd) S. A. McLeod,

Managing Director, Agent at St John.
Paid by note due September 5, 1898, in terms 

thereof."
The last words “ Paid by note due September 5, 1898, 

in terms thereof, ’ are in McLeod's writing. The receipt is a 
printed form filled in. Endorsed on it is the following:—

“Notice to Policy Holdebs.

All premiums are due ami payable at the Head Office 
of the Association in Toronto.

For the convenience of the assured, agents liaving 
the proper receipts signed by the Managing Director or
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Actuary, arc authorized to receive premiums not over due, 
countersign and deliver the receipt.

No agent hits authority to receive payment on this 
receipt after the expiry of the thirty day* of grace allowed. 
Any person making such payment, does so on the agree
ment that the acceptance thereof by the Association shall 
not he claimed, or regarded as evidence of waiver of any of 
the terms or conditions of the policy.

Agents are not authorized to make, alter or discharge 
contracts or waive forfeitures.

(Sgd) J. K. M."

The plaintiff admits that when he received this receipt 
from Palmer on the 5th July, 1898, he made no inquiry 
as to the payment of the premium. He also says that he 
saw the memorandum on it, “ Paid by note due September 
5, 1898, in terms thereof," hut that he made no inquiry as 
to it. He says that from the terms of the receipt, he con
sidered the note had been taken in payment of the premium, 
and that he was safe. And if by the terms of this receipt 
which the company placed in the hands of its agent to be 
handed over to Palmer on his (laying his premium, the com
pany has represented that the premium had been absolutely 
(aid so as to keep the policy on foot until the expiration of 
the year, 1 think the plaintiff was right in thinking himself 
safe; for in that case the company would I think be estopped 
from denying the truth of the representation to any one act
ing on it, or refrainng to act in consequence of it, to his prej
udice, unless such person had knowledge and actual notice of 
facts which shewed that the representation was not true. 
I must, I think, eliminate from the discussion all consider
ations us to the doctrine of “construct ive notice," which does 
not apply to “ commercial instruments,” a phrase which at 
this day ought to be regarded as sufficiently comprehensive 
to include life insurance policies and receipts such as these. 
See London Joint Slock Bank- v Simmon* fl): Manchester 
Trust v. Fume** (2).

In the first place, let us see precisely what, by the 
receipt relied on, the company has represented to the

(1) 11892| A. C. 201. (2) |l«).i| 2 Q. B. MO.
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plaintiff or any one into whose hands it might come, for, 
whatever advantages may attach to the doctrine of 
estoppel, no one can or ought to be estopped lieyoml what 
the reasonable meaning of the language relied on warrants. 
1 am unable to read this receipt as representing or meaning 
anything more than that the premium had lieen [slid by 
Palmer's note due September 5 in the terms of that note. 
It did not state what the terms were, and therefore made 
no representation about them one way or the other. The 
representation was quite true, and, if the plaintiff chose to 
rely upon the giving of the note subject to terms ns equiv
alent to a payment of the premium by a note not subject 
to tenus, he must take the consequences. If he relies on the 
note, he must take it as it is, or as it was represented to 
him — in both cases as a payment in the terms of it, what
ever they may lx*. The company say, We only represented 
to any one reading the receipt that Mr. Palmer paid us 
this premium by giving his note due September 5 accord
ing to its tenus, and as you, the plaintiff, rely upon that 
note ns being an absolute [wyinent, we propose to shew 
that one of the conditions or terms of that note is that, if 
it was not paid in full at maturity, the {sdicy to which it 
refers became void.

Now, what did the plaintiff actually know < He knew 
by the tenns of his policy, which he is now seeking to 
enforce, that, where the premium was paid by a note as 
here, the policy became void in case of non-payment at 
maturity — that is, that the payment by note was merely 
a conditional one, and not, as he seems to have supposed, an 
absolute one. In In re Veuve Mounter et see File, Limited; 
Ex {xirte Uloomentlial (1), it was sought to create an 
rstop|xd against a company by certificates of shares which 
they had issued, in which the shares were represented as 
1 icing fully paid up, when in fact they were not. There 
was nothing on the face of the certificates themselves to 
lead any one to suppose that the shares were not as repre
sented but Bloomenthal, the holder of them, who was 
setting up the estoppel, knew facts which shewed the 

(1) [1808)2 01.525,
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statement in the certificate to be inaccurate, though lie 
said, with every evidence of truthfulness, that he believed 
what the certificate stated. Lindley, LJ., says: “But 
what did Mr. Bloomentlml know ? It appears to me that 
he knew so much that, if he lmd taken the trouble to avail 
himself of what he knew, he would have realized the fact 
that these shares could not he fully |wiid up — in other 
won Is, he knew facts which shewed that that statement 
was not true, although I lieliere him perfectly when In- 
said that In- did not think aliout the matter." Lopes, 
LJ., says : “ If Mr. Bloomentlml did not know, and
had no reason to know, that these shares were not 
fully |mid up, the certificates to which reference has 
Ins-ii made, which state in the clearest and most unequivo
cal language that the shares were fully paid up, would estop 
the liquidator, and would prevent his setting up the 
truth : but if, on the other hand, he knew, or ought to 
have known, that those shares were not fully paid up, the 
estoppel would be unavailing." Rigby, LJ., says: “The 
question is whether he had not liefore him direct and posi
tive facts which ought to have been sufficient to bring any 
reasonable man to the conclusion that the statement made 
in the certificates, that the shares were fully paid up was 
not made in the sense that cash had passed from any person 
to the company to the extent of £1 per share, but 
that it was made only in the sense that the company 
were content to treat them, as I believe they did in
tend to treat them, as fully paid-up shares." I can
not but think that many of the observations made by 
the Judges in the above case might appropriately 
lie made in reference to the plaintiff in this. There are 
few business men of the present day so ill-informed as to 
life-insurance policies as not to know that their vitality 
depends upon a prompt payment of the yearly premiums. 
There are still fewer business men who are not fully alive 
to the difference between the absolute payment of a debt 
in money and the conditional jiaymeiit of it by a promis
sory note. And, if I were called upon to select from all 
these business men one more conqictent than the rest to
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form an accurate opinion as to the plaintiff's true position 
in reference to this policy upon the facts within his own 
reach and hie own knowledge, I should feel <piite safe in 
selecting the plaintiff himself. Unfortunately for him, he 
either relied on Mr. Palmer to do what Mr. Palmer failed to 
do, or else he gave little thought or consideration either 
to the requirements of the policy which he is now seeking 
to enforce or to the terms of the receipt which he is now- 
seeking to set up by way of estoppel. In 1113- opinion the 
plaintiff must be treated as having knowledge that the 
policy premium had only been jwiid by Palmer’s note due 
on the 5th September, and that, if it were not paid then, 
the policy would lapse.

It was also contended that the company, when they 
found that Palmer was unable to |>ay the premiums, anil 
knew that the plaintiff was the assignee of the policy, 
should have communicated with him and notified him that 
the premium had not been paid, so that he might have 
protected himself. It is probable that such a course would 
have resulted in the premium lieing paid ; it is equally 
probable that an inquiry as to the premium by the plaintiff 
would have led to the same i-esult. But was the company 
under any obligation to notify the plaintiff? They had no 
contract with him for the payment of the premium ; he 
was under 110 obligation to them in any way to |iay it; 
neither was the company in any way informed as to the 
transactions lie tween the plaintiff and Palmer which led 
up to the assignment, or the object for which it hail been 
made. In Mamjles v. Dixon (1), already referred to, the 
Lord Chancellor, at |>age 734. is thus reported ; " I think 
the principle is perfectly clear that, where there is no 
fraud, nothing to lead to the conclusion in the mind of the 
party who receives the notice that the |nrty who gives it 
lias been deceived and is likely to sustain a loss; I sa)- il 
is clear that the former is not bound to volunteer informa
tion. I conceive that equity will not require the party 
who receives the notice, impertinently almost, to inter
fere between twu (wrties who have dealt liehind his 

(1) 3H.L V. 718.
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1901. Imck, ami who have never made any communication 
Wood to him or ever seen him on that subject.” The Lord

cosripBR- Chancellor is there speaking of fraud in the assign- 
atios Lire ..... , . .iKivRANit nient, where it is obvious to the person who receives the
Bnrkc7 J n°tice that a fraud has been committed by the assignor 

on the assignee. There is nothing of that kind here. To 
hold that companies like the defendants are under any 
obligation to notify assignees of policies, of the non-pay
ment of premiums by the assures 1 would im|K>so a burthen 
U|K>n them, not warranted by any principle applicable to 
insurance contracts The assured knows, and his assignee 
knows, that it is a condition precedent to the continuance 
of such contracts, that the premium should lie paid in 
advance according to the terms of the policy, and it is their 
duty if they wish the insurance kept alive to perform the 
condition nect>ssary to accomplish that object. By the 
extensions given the plaintiffs position was not prejudiced, 
but benefited, for the policy was thereby kept alive for six 
months. The plaintiff, I think, has nothing to complain of 
against the company or its agent McLeod. The bill must 
lie dismisses! with costs
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PENERY v. HANSON.

(‘oilrt of Ei/nity—Jurisdiction—Account—Co-o inters of S/tip— 

Concurrent Jurisdiction of E.rchequer Court in Admirtdiy— 
Act S4-SS del., e. /.'/ (It).

The jurisdiction of the Court in Equity in » suit for account 
between co-owners of a ship has not been taken away by 
Act M-55 Viet., c. 2V (I). 1, which confers a like jurisdiction 
u|M>n the Exchecpier Court in Admiralty ; any discretion the 
<'ourt of E<|uity may have as to the exercise of its jurisdiction 
must de|>end u|s>n the circumstances of each suit.

Bill for an account of what monies are due to the 
plaintiff, a co-owner with the defendants of the British 
ship Jennie Parker, for monies expended and liabilities 
incurred by him for the ship's benefit, and of the ship’s 
earnings and the share therein due to the plaintiff. At the 
hearing it was objected by the defendants that the Court 
had no jurisdiction to entertain the suit.

Argument was heard March 15, 1901.

A. I. Trueman, K.C., for the defendants :—

This Court is without jurisdiction in an action for ac
count between co-owners of a ship. By Imperial Act, 24 
Viet., c. 10, s. 8, “the High Court of Admiralty shall have 
jurisdiction to decide all questions arising between the co- 
owners, or any of them, touching the ownership, possession, 
employment and earnings of any ship * * * or any
part thereof, and may settle all accounts outstanding and 
unsettled between the parties in relation thereto.” The 
jurisdiction conferred by this Act upon the High Court of 
Admiralty in England is vested in the Exchequer Court of 
Canada in Admiralty : Imperial Act, 53-54 Viet., c. 27, 
and Dominion Act, 54-55 Viet., c. 29. And see The Sea- 
nttrtl (1 ). No jurisdiction in the Court of Chancery is 
reserved by the Act 24 Viet., c. 10, and while the jurisdic- 

(1) 3 Ex. C. R. 2BK
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1901. tion of this Court is not taken away, it appears to be the 
Penkhv uniform course in England since the enactment to submit 
Hanson, questions of account between co-owners of a ship to the 

disposition of the Court of Admiralty. The rule of the 
Court of Chancery is that it will not exercise a concurrent 
jurisdiction with the Court of Admiralty except for valid 
reason: t'aeteUi v. Cook( 1); Hilly v. Goodeon (2).

A. 0. Earle, K.C., for the plaintiff :—

Prior to the Act 24 Viet., c. 10, s. 8, the Court of Ad
miralty had no jurisdiction to entertain questions of ac
count, ami the only process by which part owners could 
compel an adjustment of the ship’s accounts amongst them
selves was a suit in Equity. See Mu tide >(• Pollock (3). 
To take away the jurisdiction of the Court of Chancery 
prohibitory or restrictive wools must lie used, and in their 
absence the Court will not decline to exercise jurisdiction.

Trueman, K.C., in reply.

1901. April 16. Barker, J. :—

The bill in this suit was tiled for an account of the 
earnings and disbursements of a vessel, of which the plain
tiff and defendants were owners. A preliminary objection 
was taken that this Court had no jurisdiction to entertain 
such a suit, but that the remedy was in the Court of Vice- 
Admiralty. The jurisdiction of the Exchequer Court under 
the Canadian statute, 54-55 Viet., c. 29, to entertain and 
determine a question like this was not disputed. In fact it 
was so determined in the case of The Sen ward (4). It was, 
however, contended that the jurisdiction of this Court has 
not been in an)' way interfered with, and I have no doubt 
that such is the case. The Imperial statute, 24 Viet., c. 10, 
s. 8, gave to the Court of Admiralty jurisdiction over 
such matters, but it did not profess to interfere in any way 
with the existing jurisdiction of the Court of Chancery in 
England, much less the jurisdiction of this Court. The

(1) 7 Hare, 8#. (3) 4th ed. 103.
(2) 2 Mer. 77. (t) 3 Ex. C. R. 268.
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jurisdiction of a Superior Court is never taken away simply 
by conferring a similar jurisdiction on another tribunal, 
unless such a result is a necessary inference from the lan
guage. As to this Court there is authority for saying that 
its jurisdiction is never taken away except by express 
language : Byrne v. Byrne (1) ; Rex v. Abbot (2). 
In Maxwell on Statutes (3), it is said : “ It would not 
lie inferred, for instance, from the grant of a jurisdiction to 
a new tribunal over certain cases, that the Legislature in
tended to deprive the Superior Court of the jurisdiction 
which it already possessed over the same cases.” The 
Canadian statute already cited only confers upon the Ex
chequer Court the same authority and jurisdiction in Can
ada over such a cause of action as this, as the Imperial 
statute conferred on the Court of Admiralty in reference 
to similar causes of action arising in Great Britain. I en
tertain no doubt that the jurisdiction of this Court remains 
as it always has been. See The Maria Luimt (4). It was, 
however, contended that if this Court had jurisdiction it 
would not exercise it, except in cases where the Court of 
Exchequer, from defect in procedure or some other cause was 
unable to afford the parties the full measure of relief to which 
they were entitled. CaeteUi v. Cook (5) was cited in support 
of this proposition ; and in addition thereto it was stated 
that no reported case can lie found where the Court of Chan
cery in England has entertained any such suit since the juris
diction of the Court of Admiralty was enlarged. This may 
be true, and I have no doubt it is equally true that there is 
no reported case the other way, so the remark is of not 
much importance one way or the other. Caelelli v. Cook 
was an entirely different case, and arose out of widely dif
ferent circumstances. This Court has always had and exer
cised jurisdiction over matters such as are involved in this 
suit. Its jurisdiction has not been in any way altered or 
diminished, though a similar jurisdiction has been conferred 
upon another Court. To what extent or in what particular

(1) 2 Dr. & W. 71. (4) 2 Jur. N. 8. 291.
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direction this Court will go in the exercise of any discretion 
it may possess as to enforcing its jurisdiction and authority, 
must obviously depend upon the circumstances of individual 
cases. I think, however, I may safely say that if, in cases 
like the present, such a discretion can lie made to depend 
upon considerations of expense to suitors, or the facility of 
having their differences settled by a Court of Appeal, the 
procedure which prevails in this Court has manifest advan
tages in both these points over that which prevails as to 
Admiralty matters in the Court of Exchequer.

AMHERST BOOT AND SHOE MANUFACTURING 
COMPANY, LIMITED v. SHEYN.

Debtor and Creditor— Preference—Confession of Judgment— 
Assignment of Book Debts—Pressure—Collusion—Presump- 
t ion of Fraudulent Ditent—Commencement of Suit—Act 58 
Viet., C, 6,

The defendant in consideration of a promise liy a trader to pay 
to the defendant a sum of money on account of his indebted
ness within a given time or to give security, and believing 
the trader to Ik* solvent, gave him on credit a further sup
ply of giants. Suhwquently the trader In-mining insolvent 
announced the fact t<> hie creditors. The defendant there
upon reminded the trader of his promise to him, and urg<*d 
and induced him to give a confession of judgment for the 
amount of his indebtedness to the defendant, and to execute 
an assignment of his b<M»k debts to him.

Held, that the confession of judgment having lieen obtained by 
pressure and without collusion, was not within s. 1 of Act 
58 Viet., c. (i, and that the assignment of IhmiU debts having 
been obtained by pressure, was not within s. 2 of the Act. 

The presumption created by sect. 2 (a) of the Act does not 
arise where the sixty days therein mentioned have expired 
.ii tin- date tii«- writ of summons in tin- suit is sent t<> the 
Sheriff for service, though the sixty days had not expired at 
the date of the teste of the writ.

Bill to net aside a judgment and iiHHignment of book 
as being fraudulent and void within the Act 58 

Viet., c. 6. The facts are fully stated in the judgment of 
the Court.

5
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Argument was heard April 9, 1901.

J. D. Phinney, K.C., and 0. If. Aliev, K.C., for the 
defendant :—

The Act relied upon by the plaintiff's is ull m vires 
the Provincial Legislature as being legislation upon bank
ruptcy and insolvency within the meaning of sect. 92, 
art. 21, of the British North America Act, 1867 : Clarkson 
v. Ontario Bank (1); Reg. v. Chandler (2). The character 
of the Act must he determined by a consideration of its 
provisions as a whole as they support and confirm each 
other, and serve a common object. The scheme of the Act 
is to provide for an assignment by an insolvent debtor, and 
to secure the rateable distribution of his estate among his 
creditors. Machinery is provided for the regulation of 
proceedings attendant upon the assignment, and the duties 
of the assignee, and various minute directions for certain 
contingencies in the winding up of the insolvent’s estate 
are given. It is true that the Act does not provide for 
compulsory liquidation, but this is not the ultimate test of 
whether the Act is insolvency legislation, as any legislative 
system of lwmkruptcy and insolvency contains provisions 
for voluntary as well as compulsory assignments. Assign
ments at common law are superseded by the Act. The 
sections of the Act declaring preferences to lie void must 
lie dealt with as ancillary to and as lieing Ixmnd up with 
the general scope of the Act, and cannot be dealt with as 
having an independent operation. In their absence an 
assignment for the general benefit of creditors would 
seldom be effective. By preventing preferences they 
dispose and compel an insolvent to make a general assign
ment. Their position in the Act is wholly similar to that 
of sect. 9, by which an assignment for the general benefit 
of creditors under the Act shall take precedence of all 
judgments and of all executions not completely executed 
by payment. That the Act rests upon a general scheme is 
illustrated by sect. 7, sub-s. 1, providing that the assignee

(1) 15A. R. liill. (2) 1 Han. 501.
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shall have an exclusive right of suing for the recission of 
transactions entered into in fraud of creditors. This section 
is also referred to in denial of the plaintiffs' right to attack 
the confession of judgment given to the defendant.

To succeed upon the substantial question la-fore the 
Court the plaintiffs must shew under sect. 1 of the Act 
that the confession of judgment was given voluntarily or 
hy collusion with the defendant. The confession was not 
voluntary, for it was pressed for by the defendant. To 
be voluntary it must have been given, in the words of 
Strong, J„ in Molmme Bank v. Halter (1), as th# “spon
taneous act of the debtor,” or as said by Gwynne, J., 
in the same case, “as a favor or bounty proceeding 
voluntarily from the debtor." Numerous authorities have 
decided that a mere demand is sufficient pressure by a 
creditor to destroy the voluntary character of an act of the 
debtor in his favor. See Molnonn Hank v. Halter (2); 
Ste/ilienn v. McArthur (3); Lonij v. Hancock (4); Oiynac 
v. Her (5); Beattie v. Wenyer (ti); Kennedy v. Freeman (7); 
Slater v. Oliver (8). To constitute collusion within the 
meaning of the section there must have been a fraudulent 
intent on the part of the defendant and the debtor to 
defeat or prejudice the other creditors of the debtor, and 
its existence is here negatived by the circumstance that 
the preference to the defendant is shewn to have been 
induced by pressure and in fulfillment of a promise made 
by the debtor when he was considered solvent to secure 
the defendant, in consideration of receiving additional 
goods from him. A preference given in pursuance of an 
antecedent valid agreement is not within the section : 
Webntcr v. Criekmore (9). The preference relates Hick to 
the time the agreement for it was made, and if the agree
ment would have lieen valid had it then been consummated 
the preference will be upheld : Allan v. Clarknnn (10);

(1) 18 Can. 8. C. K. 88.
(2) is Can. s. C. R. ss. 
(8) 19 Can. s. 0. R. MO. 
14) 12 Can. S. ('. H. 582 
(5) 2» O. R. 147.

(01 U A. K. 72.
(7) 15 A. R. 281).
(8) 7 O. K. 158.
(9) 25 A. R. 100.
(10) 17 Or. 570.
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MiHiihertu v. Steinoff (1); Clarkson v. Sterling (J); Law
son v. McQeoch (3). Section 2 (a) of the Act by which a 
preference impeached within sixty days shall be presumed 
to have been made with intent to defeat, delay or prejudice 
the other creditors of the debtor, does not apply to sect. 1 
of the Act, hut is limited to sect. 2 (1) and (2). The 
presumption is also not available here with respect to 
the assignment of book debts since the suit was not 
brought within sixty days from the time the assignment 
was given. As the presumption does not arise evidence of 
pressure to disprove that the debtor acted fraudulently or in 
collusion with us was admissible : Wei inter v. Crick more (•!)• 
Lawson v. McQeoch (3). Moreover, it is submitted that an 
assignment of book debts is not within sect. 2.

L. A. Carrey, K.C., for the plaintiffs :—

There is nothing in the point that the Act is uncon
stitutional. Section 7 of the Act does not deprive a creditor 
of the right of attacking a transaction made fraudulent by 
the Act, except where there has been a general assignment. 
A corresponding section exists in the Ontario Act, but the 
reports disclose that where there has been no assignment 
suits under the Act are brought by creditors in the name 
of themselves and other creditors of the insolvent. See 
Ross v. Dunn (5); Lawson v. McQeoch (3); Daries v. 
GiUard (6). In MacTavish v. Royers (7), Osler, J. A., 
recognizes the right of a creditor to attack a fraudulent or 
preferential transaction ; and in Clarkson v. McMaster (8), 
counsel presumably states the Ontario practice when he 
says that it is only after an assignment that creditors have 
no Usais stanili to impeach a transaction within the Act.

The doctrine of pressure is never applied except where 
it is shewn that the demand by the creditor upon the debtor 
for security was made under circumstances satisfying the 
Court that it was a real pressure and was the efficient

(1) 11 O. H. 306. (6) 10 A. R. 552.
(2) 15 A. R. 234. (0) 21 O. R. 431.
(3) 22 O. R. 474 ; 20 A. R. 404. (7) 23 A. R. 17, 28.
(4) 25 A. R. 100. (8) 25 Can. 8. C. R. 08.
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cause of the security being granted. If the debtor is so 
far gone in insolvency that it is of no advantage to him to 
give the security lie is not amenable to pressure, and an 
act on his jiart in favor of the creditor is wholly due 
to a motive of partiality. A pressure for payment or for 
security when a debtor is hopelessly insolvent, and after 
he has informed his creditors that unless they accept an 
offer of compromise he will assign is equivalent to 
an invitation to him to enter into a collusive and fraud
ulent Isugain with the creditor. The pressure in such a 
case is a sham, and is evidence of collusion. See 
Darien v. Oillard (1). Speaking of pressure under such 
circumstances, Boyd, C., in Meriden Silver Co. v. Lee (2), 
says that it is but a suggestion by the creditor to evade 
the Act and to enable him to obtain a priority over other 
creditors acquiesced in by the debtor, and that it is a joint 
act of such a character as to come within the term “ col
lusion " used in the Ontario statute. In Ex pa lie Hall (3), 
Jewel, 11. K., uses this illustration to shew that the act of the 
liankrupt under such circumstances is voluntary, and that 
it is nlisurd to call it pressure. “A man says to his creditor: 
‘I am about to become liankrupt, or I shall stop payment 
in a week.’ The creditor says: ' Pay me my debt, or I will 
sue you for it.’ Can that be called bond fiele pressure by 
the creditor ?” The present case is not unlike Ex jeirte 
Hall (etipiv). There on the 17th of February a trader 
told one of his creditors that he was about to stop payment. 
The creditor then pressed for security for his debt and 
threatened to commence proceedings against the debtor at 
once if he did not fulfil a verlial promise which he had on 
the 17th of January, when the debt was contracted, made 
to supply the creditor with goods, or their equivalent, as 
security. The creditor had on the 14th of February, before 
he knew that the debtor was alxiut to stop payment, 
pressed the debtor for the promised security, and the debtor 
had then promised to give it. On the 19th of February 
the debtor delivered two bills of exchange, accepted by 
some other firms, to a third person, telling him to hand 

(1) 21 O. R. 431. (2) 2 O. R. 451. (3) 19 Ch. D. 585.
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them to the creditor. On the 24th of February the debtor 
filed a liquidation petition, ami on the 10th of March he 
was adjudicated a bankrupt. It was held that the delivery 
of the hills of exchange amounted to a fraudulent prefer
ence of the creditor, and that it was void as against the 
trustee in the lunkruptcy under Section 92 of the Bank
ruptcy Act.

1901. May 21. Barker, J. :—

The plaintiffs on behalf of themselves and other 
creditors of Urliain Bahineau tiled this hill against Babinean 
and one Joseph Sheyn to set aside a certain judgment and 
assignment of Usik debts as living fraudulent and void 
under the provisions of 58 Viet., c. (i, “An Act respecting 
assignments and preferences by insolvent persons." The 
hill has been taken pro confeuxo against the defendant 
Bahineau, and the contest is between Sheyn, to whom the 
assignment and judgment were given, and the plaintiffs, 
both of whom were creditors of Bahineau. There is prac
tically no dispute as to the facts. At the hearing Counsel 
tiled in Court the following.admissions, made for the pur
poses of this suit :—

“ 1. That the Amherst Boot and Shoe Manufacturing 
Company, Limited, is duly incorporated by law and 
entitled to sue and be sued.

•' 2. That the said Urbain Bahineau previous to the 
2tith day of January, 1900, had purchased from the 
said Amherst Boot and Shoe Company goods in connection 
with his trade and business on credit, and that he gave his 
acceptance to the said Company for the amounts due 
them.

“3. That on the 17th day of February, 1900, the 
said Company commenced an action in the Supreme Court 
of the Province of New Brunswick against Bahineau to 
recover the sum of $<105.85, and on the 12th day of March, 
1900, procured a judgment in the said Court against 
Bahineau for the sum of $638.60, which judgment remains 
unsatisfied.

“4. That a bill of exchange was drawn by the plaintiffs
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on Haliinvnu bearing date November 1st, 1899, for the sum 
of 8300.70, and payable four months from date at the 
Merchants Hank of Halifax, Kingston, and that this bill 
was accepted by Bobineau but not paid at maturity, and 
was dishonoured and remains unpaid."

On the 2(ith January, 1900, Bahineau gave the defend
ant Sheyn a confession of judgment in the Supreme Court 
of this Province for 85,000, ami on that day a judgment 
on the confession was signed for 85,034.50, on which a 
ti. fa. execution issued and was placed in the hands of 
the Sheriff of Kent for execution on or alxmt the 29th 
January, 1900. Under this execution the Sheriff seized 
and sold all the stock in Bahineau’s shop, and all his per
sonal property, and afterwards seized and advertised for 
sale certain real estate. This execution was endorsed to 
levy 83,898, and it is admitted that when the confession of 
judgment was given that sum was due to Sheyn from 
Bahineau. In addition to the judgment Bahineau on the 
same day (January 24th, 1900), executed and delivered to 
Sheyn an assignment of all debts and accounts owing to 
him, and also, as is said, some promissory notes. The 
object of this suit is to set aside this judgment and the 
assignment of book debts as being fraudulent under the 
Act I have cited. The bill alleges that when the judgment 
and assignment were obtained, Bahineau was unable to pay 
his debts and was in insolvent circumstances and on the eve 
of insolvency, and that -Sheyn knew this, and that the two 
colluded together with the intention by means of the 
judgment and assignment of enabling Sheyn to seize all 
Bahincau's property and thus obtain an unjust preference 
over his other creditors. The bill contains other similar 
allegations to bring the case within the Act, and prays that 
Isitli judgment and assignment lie declared fraudulent and 
void, and that an account be taken of all moneys received 
or derived by means thereof. The bill was sworn to on 
the 28th April, 1900, and on it Mr. Justice McLeod granted 
an ex /eirte injunction restraining the sale of Bahincau’s 
real estate then advertised by the Sheriff to take place on 
the 12th of May under Sheyn’s execution.
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Sheyn is a merchant, carrying on business at Quebec, 
and lie luul for some years previous to this transaction 
been supplying Babineau with goods. These sales were 
made I think altogether by one Loisel, who was Sheyn’s 
traveller ami salesman. Sheyn admits that Babineau was 
insolvent and unable to pay his debts on the 2(ith of 
.January, 1900, and that he knew that to lie the case about 
a week before that date. He also admits that Bahineau 
gave him the confession and assignment in question when 
he (Babineau) knew that he was on the eve of insolvency 
and in insolvent circumstances and unable to pay his 
debts. He, however, denies all collusion and alleges that 
the securities were given under pressure ami in pursuance 
of an agreement made in the month of September previous, 
by which Babineau undertook, if supplied with more goods, 
to give security for his indebtedness, if he failed in paying 
the sum of #1,000 in a month. This agreement was made 
between Babineau and Loisel, acting for Sheyn. It appears 
that Mr. Carter, an Attorney, who acted for Sheyn in 
entering up the judgment, shortly before at Babineau’s 
request ami acting for him, prepared and sent to Sheyn 
and other creditors of Babineau a circular letter bearing 
date January 15th, 1900. In this letter it is stated that 
Babineau was unable to pay his debts ; his assets are put 
down at about #2,800 and his liabilities about #ti,000, and 
an offer to pay 40 per cent, by way of compromise, payable 
in six months, is made. The letter then proceeds thus: 
" If this offer is not accepted he (Babineau) intends assign
ing all his property to the Sheriff of the County for the 
benefit of his creditors." The contents of this circular were 
immediately communicated by Sheyn to Loisel, who was 
then in this Province, and he immediately went to see 
Babineau at St. Louis, the latter’s place of business. Loisel 
was produced as a witness and he gave the following 
account of what took place between him and Bahineau 
when the security was given, and also of the interview in 
the September previous when the alleged agreement to 
give the security was made. He says that he had been 
selling for Sheyn goods to Babineau for some years ; that
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iiltliough like all country traders lie would sometimes be a 
little slow in his |>aymenta, they had never any trouble 
with him, and that in September, 1899, he owed Sheyn 
about #11,400, of which some #1,400 or #1,500 were overdue. 
Speaking of the interview of that date Loisel says : “ Being 
that he (Habineau) hud such a large amount overdue we 
did not feel inclined to advance him any more goods unless 
we had security, and we did not care to advance him any 
more goods unless he paid some money or gave security. 
He told me he could not give me any money at the time, 
but that he was expecting money from the Government on 
some contracts on building bridges—alsiut #2,000—and he 
would give 81,000 to us within a month, so I felt satisfied, 
and asked him, in case he did not pay the amount, what 
he would do, and he said he did not know ; and I said he 
would have to give us #1,000 on the old account or give 
security on the amount he owed us, and he promised to do 
this, and on the strength of that we advanced him goods 
to the extent of #500 more. He was to pay us #1,000 
inside a month, and if he did not do that he was to give 
us security for the whole amount of the account.” He also 
says that no money was paid, and the #500 of goods were 
delivered to Habineau. Loisel says that at the time he 
fully believed Habineau was solvent, having this money 
coming from the Government, and so confident did he feel 
that the #1,000 would 1* paid that in writing his principal 
(Sheyn) he himself guaranteed it. He also says that 
about a fortnight later he casually met Habineau and his 
wife on the train going to St. John when the matter 
was spoken of again, and both Habineau and his wife 
promised that either the #1,000 would lie paid or that 
security should lie given. He did not see him again until 
the following January, when he went to St. Louis to see 
him after bearing of Mr. Carter's circular and the otter of 
compromise contained in it. Speaking of this interview 
Loisel says : “ At that time we had Mr. Carter’s letter 
saying he was insolvent and ottering 40 jier cent., and I 
told him it was not all right or in accordance with our 
former undertaking ; that we had to get the #1,000, and
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that in the meantime lie had promised to give us security 
and did not give it. I was there three or four hours I 
guess, and I asked him for the security. He was not 
willing to give it that night and he told me to come back 
to Richibueto and he would come in and give me an 
answer, and the next morning he came, and according to 
the promise he gave me that he would give me security, he 
gave me security liecause he did not pay the SI ,000." The 
next morning Bahineau came from St. Louis to Richibueto 
and told Loisel that he had concluded to give the securities 
according to the promise he had made, and the securities in 
ipiestion were accordingly given. There is no doubt that 
all the property secured by the judgment and assignment 
of book debts are not sufficient to pay Sheyn’s claim. 
I/iisel states that when he took the securities he did not 
know what Bahineau’s total indebtedness was except from 
what was stated in Carter's circular. Whatever money 
was received on the Government contracts seems to have 
lieen disposed of by Bahineau, but in what way does not 
appear. I have quoted thus copiously from Loisel’s evidence 
Is-cause outside the admissions the case turns upon his 
testimony, which is not contradicted in any way, and 
which was given in a maimer entitling it, as it seemed to 
me, to full credit.

In the view which I take of this case it is unnecessary 
that I should expresss any opinion upon the ini]M>rtant 
constitutional question raised as to the validity of this Act. 
The same point has arisen in other Provinces in reference 
to similar enactments, and though the weight of judicial 
authority seems in favor of the validity of the Act, the 
|«iint can scarcely be considered ns settled: Stephen* v. 
McArthur (1); Etlgar v. Central Bank (2).*

In my view the plaintiffs cannot succeed in this suit 
if the Act is valid, and if I am right in that view it is, at 
all events for the purposes of this case, immaterial whether 
the Act is ultit 1 rice* or not. The defendant contends

(1) 6 Man. 4UA. (2) IS A. It. 193.

* Sec Attornry-ticnernt of (tntnrin v. Attorney-tie Herat for 
the Dominion of t'unaita |IK!U| A. I*. 1HM— Hep.
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that no proceedings can be taken under the Act where a 
recishion of contracts is sought on tlie ground that they 
are fraudulent under the Act, except by an assignee under 
an assignment made under the Act. Section 7 is cited as 
sustaining this position : and if that contention be well 
founded this action must of course fail. On this point, 
also, it is unnecessary for me to express an opinion, as in 
my opinion the plaintiffs must fail if this point were decided 
in their favor. The construction contended for is perhaps a 
narrower one than some Judges in Ontario have placed 
upon a similar Act in force in that Province : Molson* 
Hank v. Holler (1); Hunk of London v. WraUace (2); 
Brown v. Grove (3).

The provisions of the Act are not uniform in reference 
to all classes of securities. Section 1 renders a confession 
of judgment void when given by a person in insolvent 
circumstances, or when he is unable to pay his debts in 
full, or knows himself to Is; on the eve of insolvency, to 
delay or defeat creditors or with intent to give one creditor 
a preference over another. In order, however, to bring 
about this result the cognovit must have been given either 
voluntarily or by collusion with a creditor. If not so 
given the section does not apply. In Edison General 
Eleetrie Co. v. Went minuter and Vancouver Tramway 
Co. (4). the corresponding section in the British Columbia 
Act, and which is almost identical in language with 
ours, was under discussion. It was a suit brought by 
a creditor, as this is, to set aside a judgment, and it was 
alleged that the debtor had actively assisted the preferred 
creditor in obtaining his judgment so that other creditors 
might be defeated. In delivering the opinion of the 
Judicial Committee of the Privy Council, Sir Richard Couch 
says: “If the appellants' case had only been that there 
was a fraudulent preference of the bank, the pressure by 
the bank might have been an answer to it; but their 
Lordships do not see how pressure alone can he an answer 
to a case which alleges collusion. The statute is in the

(1) 10 A. R. m 
(21 13 P. R. 170.

(3) 18 O. R. 311.
(4) [1807] A. C. 103.
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alternative. The confession of judgment may be given 
either voluntarily or by collusion with a creditor. In 
either case, if there is the intent to defeat or delay creditors 
or to give a preference over other creditors, the confession 
is made null ami void against creditors. In Gill v. Cimti- 
nentul Gux Co. (1), Lord Bramwell said that the word 
•collusion’ only signified agreement. In their Lordships' 
opinion 1 collusion’ in this section means agreement or acting 
in concert." Their Lordships in that case expressed their 
approval of the decision of the Court of Appeal for Ontario 
in Martin v. MrAlpinr (2). It this latter case the Court 
was dealing with a judgment attacked under the corre
sponding section in the Ontario Act, which is practically 
the same as the other Acts. In that case Hagarty, C. J. O., 
says : “The statute describes two sets of circumstances, 
under either of which a cognovit given by an insolvent 
debtor is to be deemed and taken to lie null and void. 
One is, if given voluntarily. Granted that the cognovit 
was not given voluntarily, so far it is not impeachable ; 
but what if given under the other set of circumstances, 
collusively and with the intent pointed at by the 
statute ?" The <|Uestion then is was this cognovit given 
either voluntarily or collusively. Numerous authorities 
may be cited to shew that in construing an Act of this 
nature the word “voluntarily" means "without pressure"; 
a distinction which is, I think, alluded to in suli-sections 
(a) and (b) of sect. 2 of tbe Act, where assignments are 
spoken of as lieing fraudulent whether made voluntarily 
or under pressure. Such is the construction which has 
lieen placed on the Ontario Act, which is, I think, identical 
in its so-called preference clauses. I need only refer to 
Stephen* v. McArth ur (8), a decision by which this Court 
is hound. In that case it is distinctly held that pressure 
rehut* all presumption of fraudulent preference, and that 
the word “preference” as used in such enactments means a 
voluntary act on the part of the debtor, and is therefore a 
term which is not applicable to an act brought aliout by

(1) L. R. 7 Ex. 837.
(3) 19 Can. 8. C. R. Hfl.
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the active influence of the creditor. As to what constitutes 
pressure sufficient to deprive the act of its voluntary 
character, there are also numerous authorities familiar to 
us all. One passage from the case last cited will answer 
all purposes. At page 453 I find the following: “Then as 
to what acts are sufficient to constitute pressure the decided 
cases are equally explicit. The cases on this head are also 
all collected in the book last referred to (Tudor's L. C. on 
Mercantile Law, 818), and from them it appeal’s that a 
mere demand by the creditor without even a threat of, 
much less a resort to legal proceedings, is sufficient pressure 
to rebut the presumption of a preference.” The evidence 
in this case clearly shews pressure far beyond a mere 
demand, and brings it within the cases on the subject. 
The next question is, was the cognovit given by collusion 
with Sheyn or Loisel who was acting as agent for him. 
There is absolutely no circumstance in this case to suggest 
any such thing. Babineau had agreed to pay SI,000 or 
give security, and on the faith of that arrangement he 
secured an additional advance in goods to the value of 
S500. Loisel on hearing of his embarrassment went and 
insisted, as he had a right to do, on getting the security 
which had been promised him. There was no concerted 
action with a view of prejudicing other creditors, and 
nothing whatever to stamp the transaction as collusive 
within the meaning of the Act as defined by the cases I 
have cited. I think the evidence altogether fails in 
establishing collusion, and does shew ample pressure to 
prevent the act being held as voluntarily done. For these 
reasons the plaintiffs’ case as to the cognovit entirely fails.

A somewhat different question arises as to the assign
ment of the book debts, which was also made on the 24th 
January, 1900. Reliance was placed on sub-sect, (a) of 
sect. 2 of the Act, by which it is provided that if any 
assignment within that section be made whereby a prefer
ence is given to one creditor over another it shall, in case 
any suit or proceeding be taken to impeach or set aside 
such transaction within sixty days thereafter, lie presumed 
to have been made with such fraudulent intent and to be
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an unjust preference whether made voluntarily or under 
pressure. This suit was said to have been brought within 
the sixty days, in which case the presumption arose ; and as 
the presumption in such case was not capable of being 
rebutted, the plaintiffs' case as to the assignment was 
complete. There was no proceeding in this suit of any 
kind before the summons was issued. It is dated March 
23rd, 1900, which is within the sixty days. From the 
memorandum endorsed on it by the Sheriff, to whom it 
was sent for service, it appears to liave been received at 
his office on the 10th April, and it was in fact served on 
Babineau on the 12th April. By the practice of this Court 
all suits are commenced by writ of summons or order for 
appearance, and such writs, though issuing under the seal 
of the Court and tested in the name of the Chief Justice, 
are really delivered to Solicitors in blank, tilled up by 
them and issued as required. The issuing of the writ is 
the act of the party and not of the Court: Clarke v. 
Bradlaugh (1). It is therefore competent to inquire at 
what precise time the writ actually issued : Pomeree v. 
Provincial Intwrance Cu. (2); Barlow v. O'Donnell (3); 
Seelye v. Blinn (4). The practice is, I think, settled that 
though the day on which the writ is tested is prima facie 
the date of its issue, the actual date of its issue may be 
established by evidence. A writ cannot, I think, be said 
to be issued until the Solicitor issuing it has given or sent 
it to the proper officer or some other competent person 
with the bona fide intention of its being served if possible, 
and so that in the ordinary course such service would 
1*' accomplished without further instructions from the 
Solicitor. According to the evidence of Mr. Robidoux, 
the Solicitor for the plaintiffs in this suit, the summons was 
made out on the 23rd March, but it remained on his desk 
in his office until the 7th of April (that was the earliest 
date he would fix), when he sent it by mail to the Sheriff 
of Northumberland for service. The delay in sending it 
to the Sheriff was intentional on Mr. Robidoux's part.

(1) 8Q. B. D. 83. (3) 1 All. 433.
(2) Stevens’ Dig. 237. (4) 1 P. & B. 53.
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The reason given was that he did not know exactly where 
Babineau was at the time, or something of that kind. On 
the 7th of April the sixty days had expired; and as that is 
the earliest date at which this suit can be said to have 
been commenced, I think the plaintiffs are not in a position 
to take advantage of the presumption- of fraud which, 
under the circumstances, would have arisen. The question 
thus is narrowed down to two points. Is the transfer void 
under the statute of Elizabeth, or does the evidence bring 
it within the provisions of sect. 2 of the Act now’ under 
discussion ? Not much reliance was placed on the statute 
of Elizabeth. Under a statute which did not prohibit 
preferences, where the debt was a buna fide one and the 
preference was not given with any fraudulent intention, 
the transaction was not impeachable, even though creditors 
were in fact, as they generally were, both delayed and 
defeated. I need not repeat the circumstances under 
which this assignment was given. There is nothing in 
them which, in my opinion, brings this case at all within 
the statute of Elizabeth. I think the case equally fails as 
to sect. 2 of the Preferences Act. It would be a mere 
waste of time even to refer to the numerous cases which 
are to be found in the books 1 wiring upon similar statutes, 
many of which were cited at the hearing, for so far as 
the present Act is concerned I feel bound by the case of 
Stephen* v. Mr Arthur (1), already cited. In construing an 
Act between which and our own there is to my mind no 
substantial difference so far as this section is concerned 
the Supreme Court of Canada held that preference in 
the Act meant fraudulent preference, and that where 
pressure was exercised the preference was not fraudulent. 
It is true that in that case the creditor did not know that 
the debtor was in insolvent circumstances, but Strong, J., 
expressly says tlmt this fact is altogether immaterial. 
See also Smith v. Pilgrim (2) ; Ex parte Tempest (3).

The term “unjust preference" means nothing more 
than a preference fraudulent under the Act: McLeud v. 
Wright (4). The section in the Manitoba Act in reference

(1) 10 Can. 8. C. R. «6. (3) L. R. 6 Ch. 70.
(2) 2 Ch. D. 127. («) 1 P. & B. 68.
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to which Stephens v. McArthur was decided is substantially 
sub-sections 1 and 2 of sect. 2 of our Act. The only 
difference between the two is that the word “unjust” is 
omitted in the Manitoba Act, which speaks of preferences, 
while our Act uses the term “unjust preference;” and in 
the Manitoba Act the words “or which has such effect” are 
added to the clause as to the intention to defeat or delay 
creditors. These verbal differences are, however, alto
gether immaterial, and the principle enunciated in 
Stephens v. McArthur is, I think, altogether applicable 
to our Act. In fact many of the dissenting judgments 
given in that case, both in Manitoba and on appeal, 
were based on the effect of these added words I have 
just mentioned, a circumstance which makes the case 
stronger as to our Act, where there are no such words. 
The same point was in reality decided in Molsons Bank v. 
Halter (1). In Oibhmis v. McDonald (2) the Court treats 
the question as settled by the previous decisions. And 
Ritchie, C. J., who had not taken part in the previous 
decision of Molsons Bank v. Halter, there expressed his 
entire approval of that case. In accordance wdth what I 
understand is the decision in these cases I hold that the 
assignment in question is not fraudulent under the Act.

It is unnecessary, with the view I have expressed, to 
discuss two other questions which were argued—(I) 
Whether the presumption mentioned in sections (a) and (b) 
is rebuttable by evidence; and (2), whether the assign
ment mentioned in sect. 2 includes an assignment of 
Ixsik debts. In declining to express any opinion on these 
|K)ints, as well as the other two I have mentioned, I am 
following also the case of Stephens v. McArthur, where the 
Supreme Court of Canada, for similar reasons, thought it 
unnecessary to decide two of the same questions.

The bill must be dismissed with costs.

1901.
Amherst 
Hoot and 

Shoi II Ufl
KACTVRINU
Company,
Limited

Siieyn.
Barker, J.

(1) 18 Can. 8. C. K. 88. (2) 2» Can. 8. C. R. 587.
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GUPTILL v. INGERSOLL

Fishery License — Holder not entitled to Renewal— Exelusion of 
form* ' co-licensee—Tenants in common of personal property 
—Use and jjossession—Exclusion of co-tenant—Title to profits 
—Account — Stat. 4 Ann., c. 16, s. 27.

A Dominion Government fishery license for one year, without 
right of renewal, was taken out a number of consecutive 
years by the plaintiff and defendants until 1809, in which 
year and in the year following, the license was taken out 
and the fishing thereunder was carried on by the defendants. 
The plaintiff and defendants owned as tenants in common 
fishing gear used in fishing under the license. They were 
not partners in respect of the license, and each catch 
of fish was divided at the time it was made among such 
of the licensees as assisted in it. The expense of repairing 
the fishing gear was proportionately home by the plaintiff 
and defendants up to the years 1809 and 1900, when it was 
Ixirne by the defendants. In the years 1809 and 1900 the 
fishing gear was jtossessed and used exclusively by the 
defendants in fishing under the license.

Held, that the plaintiff was not entitled to a declaration of 
interest in the license, nor to a share of the earnings there
under for the years 1800 and 1900, and that the defendants 
were not liable to account to him for profits from the use by 
them of the fishing gear in those years.

The facts in this suit are fully stated in the judgment 
of the Court.

Argument was heard February 26, 1001.

M. N. Coclebum, K.C. (A. I. Trueman, K.C., with him), 
for the plaintiff.

M. McAIonagle, K.C. (A. 0. Earle, K.C., with him), for 
the defendants.

1901. May 21. Barker, J.:—

The amount involved in this suit is so insignificant, 
and so entirely out of proportion to the time and money 
expended in its trial and determination, that one feels at a 
loss to conjecture why it was ever brought. There is prob
ably some good reason which I have not discovered.
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The bill alleges that the coast and shores of Long 1901. 
Island, in the Parish of Grand Manan, and the waters ad- gvptiia 
jacent thereto, are valuable fishing grounds, and have long Inoemoll. 
been marked out as fishing grounds and fish weir priv- Barker, j. 
ileges under the authority of the Canadian Government, by 
the Department of Marine and Fisheries, and that one 
of such fish weir privileges is known as “ Envy Weir," 
number 52, and is situate in the south-w'esterly portion of 
the island. That the Government has annually granted to 
persona applying therefor, upon payment of certain fees, 
licenses to erect weirs and to fish upon these grounds, which 
licenses are renewed from year to year to the holder, unless 
there is some good reason for not doing so. That prior to 
and in the year 1893 one Nelson Wormell, and Frank In- 
gersoll, Turner Ingersoll, and Adrian Ingersoll, the defend
ants in this suit, held the Government license for this weir, 
issued in their names,and that they then owned together with 
the privilege secured under the Fisheries Act by the license 
a seine, seine float, reel, seine boat and other fishing gear 
necessary to work and use the weir—the interest of the 
four in this property being as follows : Wormell, one quar
ter ; Frank Ingersoll, one half, and the other two one eighth 
shares each. That in September, 1893, the plaintiff pur
chased from Wormell his interest in the license, weir and 
property, for the sum of 8800 ; that he went into possession 
of the property, and still owns a one fourth interest in the 
same. The bill goes on to allege a joint user of this prop
erty by the plaintiff and defendants, they participating in 
the profits according to their interests until the year 1899, 
when the license was issued to the defendants alone, since 
which time, the plaintiff alleges, the defendants have de
prived him of all use, both of the weir and fishing property ; 
and in fact refused to recognize him as having any interest 
in it The bill prayed that it might be declared that the 
plaintiff is owner and entitled to one fourth interest in the 
license, and also in the fishing privilege, weir and other 
property, and also a one fourth interest in the profits and 
earnings of the weir. Also, that it might be declared that 
the defendants, or some of them, are a trustee as to a one
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fourth interest in the license and property for him, the 
plaintiff ; and an account was asked for of the transactions 
of 1896, 1899, and the" then expired portion of the season of 
1900, and a division of the profits on the basis of interest 
already stated.

Except in one or two unimportant points there is not 
much difference between the parties as to the facts. 
In 1890 the license issued to “ Nelson Wormell & Co.,” 
which seems to have been a sort of firm name for Nelson 
Wormell and the defendants. A similar license issued for 
the years 1891 and 1892. In 1893 the license issued to 
“ Hayden C. Guptill & Co.," a kind of firm name for the 
plaintiff and defendants—the plaintiff having purchased 
Wormell's interest in the meantime. Similar licenses were 
issued to Guptill & Co. down to and including 1899, though 
as to the latter year there is some dispute. In a commu
nication which bears date January 3, 1898, addressed to 
Captain Pratt, the inspector of fisheries, by the defend
ant, Frank Ingersoll, on behalf of himself and the other 
two defendants, who are his brothers, the Department was 
requested to issue the licenses in future to Frank Ingersoll 
& Co., meaning the defendants. The reason given for ask
ing the change is that the plaintiff had not paid any license 
for the past four years ; that for one year he did not build 
the weir, or contribute any portion of the expense, and 
that he was in debt to Ingersoll for moneys expended on 
the weir, which he refused to pay. Though this commu
nication is dated January 3, 1898, it is said that it was in 
fact written in January, 1899, a year later—the mistake 
having been made, as is often done in letters written at the 
beginning of the year. I think that the evidence of Frank 
Ingersoll, and Fraser, shews that this mistake really was 
made, and that the request to change the license was made 
in January, 1899, and not in 1898, as appears on its face. 
The license for 1898 seems to have been originally made 
out to Hayden C. Guptill & Co. Their name is erased and 
“ Frank Ingersoll & Co." inserted in its place. The licenses 
for 1899 and subsequent years are in the name of " Frank 
Ingersoll & Co.” These licenses are only for one year ;
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they are not transferable, and they convey no right to 1901.
renewal. In the licenses themselves is this stipulation : Ouptill 
“ The granting of this license neither conveys nor implies any Inokrs-oll. 

right or claim to its continuance beyond the period stated.” Barker, J.
There seems to prevail a somewhat peculiar custom in 

Grand Manan by which this description of fishing business 
is regulated—a custom which the evidence shews to be 
universally recognized and acted upon, and which the par
ties to this suit have certainly recognized and acted upon. 
Notwithstanding the Fisheries Act, c. 95, s. 14, sub
sect. 3, R. S. C., requires stakes placed for fishing 
purposes in any water to be removed at the expiry of 
the fishing season, that provision was not observed 
by those interested in this particular weir. The weir, how
ever, required more or less repairs on it at the beginning of 
each season. These repairs, the payment of the license fee 
of 95.00 a year to the Government, and such other outlay 
as might be necessary to put everything in order for the 
fishing were not made by any one person in interest. The 
license fee seems to have been paid by the person to whom 
the license was delivered, and the repairs generally made 
by each person doing, or employing others to do, what 
would be considered his share. At some later date these 
expenditures were settled upon and paid for by each ac
cording to his interest in the weir. While the fishing 
operations were going on each man sent his boat and men, 
and the catch seems to have been as a rule, then and there, 
divided, and if one owner sent no boat, he got no fish.
There is no dispute between the parties as to this arrange
ment. It was acted upon by them and is I understand 
from the evidence a custom universally recognized in that 
part of the Province in cases where the weir is owned by 
two or more persons.

In October, 1895, the parties had a settlement up to 
the end of that year’s fishing season. The defendant, Frank 
Ingersoll, at that time had an account of 9111.82 against 
the concern ; Turner Ingersoll, one for 922.69, and the 
plaintiff one for 9207.12, all of which were adjusted and 
paid according to the respective interests of the owners.
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1901. The plaintiff in his bill makes a claim ns to the fishing for 
Gcptill 189(1, but as that was expressly abandoned on the hearing 

Ixgkhmoi.l. it is not necessary to discuss the grounds upon which the 
Barker. J. claim was based beyond what may have a bearing upon 

subsequent transactions. The plaintiff in that year con
tributed nothing in any way towards repairs or expenses 
connected with the property, and denies all liability to do 
so. On the other hand, the defendants claim that he is 
liable to bear his share of that expense, not only by reason 
of his joint ownership, but by virtue of an express agree
ment to that effect.

In 1897 the plaintiff furnished 16 new stakes for the 
weir, and he fished the weir in that year, and also in 1898. 
The license for 1899, which, as I have already pointed out, 
was issued to “ Frank Ingersoll & Co.” at the instance and 
on the application of Frank Ingersoll, made in January of 
that year, is dated April 13,1899. On the 14th of June 
following the defendant, Frank Ingersoll, wrote the plain
tiff the following letter : “ We expect to commence driving 
stakes in the Envy weir, Saturday, if nothing happens, 
and I should like you to come and settle for the past three 
years before we commence work this year.” To this letter 
the plaintiff replied on the ltith of June-as follows: “ Yours 
of 14th inst. received and noted. It seems that you wrant 
me to pay for building weir A. D. 1896. To that wall say 
that if I had tended the wreir, or sent any one to fish my 
part of it, it would certainly be proper and only reasonable 
for me to bear one quarter of all necessary expenses. But 
as I did not send a boat at all, neither did I order material 
for the building of the weir, and you had all the fish, more 
or less, you have no just claim on me for that, except the 
Government tax. It would surely be more reasonable for 
me to look for something from you for use of weir, seine, 
seine boat, etc., than for you to ask me to bear one quarter 
of all expenses and give me nothing. If you had sent me 
a bill of items, as I asked you last winter by letter, I should 
made a great effort to have had the matter settled in a 
satisfactory manner, if it were possible. You allow boats 
(American as well as others) in the weir and load up with
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herring, which are my herring as well as yours, and sell 
them for good prices, and put the money in your pockets 
and give me nothing ; so it is not strange that we differ in 
opinion if you think that is right. So I hope you will meet 
me in a friendly spirit and fix up the matter agreeably. 
Send a bill, which is only a reasonable request, and I will 
pay every demand within the bounds of reason, and send a 
man or two right away to help repair the weir. For going 
up to Bayside for the weir stakes expressly make them 
come high, if I have enough to pay daily wages, but we 
will not fall out al*>ut that. The enclosed bill shews equal 
to 16 tides’ work for one man on weir last year, which, I 
think, is more than my part of labor. You probably know' 
about it."

To this letter Iugersoll replied on the 19th June as 
follows : “ Yours of 16th inst. to hand, and note what you 
say about paying the bills on the weir. Now, all I have to 
say is that you will pay the 1896 bill on the weir with 
interest, and your part of all other bills to date, and at 
once, so you need not send men to build it." The plaintiff 
then sent two men to assist in building the weir, 
and to do his share of the work, but Frank Ingersoll 
refused to let them go to work, and said that he would not 
allow the plaintiff to build the weir, and they thereupon 
went away.

In the following year, 1900, the plaintiff again wrote 
to Ingersoll in reference to the weir. This letter is not in 
evidence, but Ingersoll’s reply, which is dated March 28, 
1900, is as follows: “ Your letter of the 19th inst. received, 
asking me for an offer on one quarter of the Envy weir. 
In reply I have to say you have never paid for the license, 
or any part thereof, for the past five years. Five years 
ago the weir was confiscated, and I took out a new license 
in my own name. I do not consider that you have any 
interest or claim in said weir, and am prepared to defend 
any action you may bring in the matter."

The plaintiff, it will therefore be seen, is making no 
claim that in the expenditures he made in work and money 
on the weir in 1897 and 1898 he contributed more than his

1901.
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1001. share, and his claim is confined, so far as any accounting is 
Oi'pnu. concerned, altogether to the years 1890 and 1900 (having 

Ixokkuoll. abandoned all claim as to the year 1896), during which 
Barker, J. time ne contributed nothing, but on the contrary he was, as 

he says, prevented from participating in any way in the 
use or control of the weir and property. The plaintiffs 
rights are, I think, not the same in reference to the fishing 
privilege as they are in reference to the fishing property or 
apparatus, by which the privilege was made useful and 
profitable. By fishing privilege I mean the right conferred 
by the licenses from the Department of Fisheries. The 
licenses are in the following form (I copy that for 1898):

“ Dominion of Canada,
Province of New Brunswick,

Department of Marine and Fisheries.
* “ Special Fishery License (issued under authority of

the Fisheries Act).
“ The herein named Frank Ingersoll & Co., resident of 

Grand Manan, in consideration of payment made before 
the delivery of this license of the sum of five dollars, is 
hereby licensed, during the year 1898, to fish one weir for 
herring, known as the “ Lower or Envy Weir,” located at 
Long Island, Grand Manan, N. B. The granting of this 
license neither conveys nor implies any right or claim to 
its continuance beyond the period stated. The present 
license requires strict conformity with the various provis
ions of the Fishery Laws now (or hereafter) in force, and 
to all regulations emanating from the Governor-General in 
Council, and directions by fishery officers. In default of 
such compliance the same will become void and forfeited 
forthwith, saving, moreover, the penalties imposed by law. 
This license is not transferable."

It will be seen that these licenses are only for a year, 
and that they convey no right to renewal ; in fact, on their 
face they distinctly state that no such right is given, either 
expressly or impliedly. Each fishing season seems to stand 
by itself. The law requires the stakes to be removed, and 
everything is clear for the next occupant, and the licensee
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of one year takes his chances of securing the privilege 
afterwards. When, therefore, on the representation of 
Ingersoll, the Department issued the license to the defend
ants in 1899, the plaintiff lost no right, either legal or 
equitable, however likely it may have been that, except for 
Ingersoll's intervention, the license for that year would 
have issued as before. It is said that this would not 
determine the rights of the parties inter sc as to the license, 
Ingersoll having obtained it as he did. This involves a 
determination of the relation in which the parties stood to 
each other. This bill is tiled to enforce a claim based upon 
a joint ownership of chattels. It is not claimed, and I 
think on the evidence it could not he claimed, that the 
plaintiff and defendants are partners in this business, or 
that they ever were so. Between such joint ownership and 
partnership there are of course many things in common. 
There are, however, important distinctions. The parties 
have never acted as such, or so far as I have heard, have 
they ever claimed that any such relation existed between 
them. In a case of partnership, even wdiere the license was 
not renewable, this Couri might hold—I do not say that it 
would—that the new license enured to the benefit of the 
partnership. Neither is it the case that these parties 
acquired this property under any agreement, or with a 
view of together carrying on the business so long as the 
license for the weir could be secured. The evidence does 
not shew that between the original Owners—Wormell and 
the defendants—there was any such agreement, or any 
agreement at all, in fact ; and as for the plaintiff, he bought 
his interest in the property without consulting the defend
ants in any way, and without their consenting to it in any 
way. It is true that they acted with him, and recognized 
his rights as a purchaser from Wormell. I cannot think, 
however, that if the defendants, when they learned of the 
plaintiff's purchase in 1893, concluded that he was not a 
desirable person to be associated with in the business, and 
for that, or any other similar reason, procured the license 
in the following year, to be issued to themselves, any trust 
would therefore be created by operation of law in favor of

1901.
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the plaintiff as to the privilege. All he bought was a quar
ter interest in the chattels ; the fishing gear or apparatus, 
which he still holds, and the same interest in whatever was 
conveyed or given by the then current license, which, as I 
have pointed out, expired at the end of the year, and con
tained no contract, express or implied, for renewal. It is 
obvious that Ingersoll never intended to assume any such 
trust, and I do not think the law would imply any, either 
as appurtenant to the rights purchased by the plaintiff 
from Wormell, or as arising in any way out of the relation 
in which the parties stood to each other, or their dealings 
with one another. In my opinion the plaintiff had no 
interest under the licenses of 189!) and 1900, and so far as 
his claim to an account is based on any such interest it 
cannot be sustained.

This brings me to the second branch of the case. 
What are the plaintiffs rights to an account ill reference 
to the use of the other property—which, for convenience 
sake, I shall call fishing gear—and in which the plaintiff 
and defendants admittedly have a common interest in the 
proportions already mentioned, except, perhaps, the seine, 
which has been purchased by the defendants and paid for 
by them, I think, since 1899, or in that year i What con
stitutes an unlawful conversion of a chattel so as to sustain 
an action by one tenant in common against his co-tenant is 
sometimes a difficult question to determine. If the Inger- 
solls have rendered tflemselves liable to the plaintiff by 
what they have done, he has a full and adequate remedy at 
law, and this Court would not interfere ; and I shall, of 
course, not complicate the position of either party by any 
expression of opinion on the subject, which a determination 
of this case does not require. The plaintiff in this suit 
makes no such claim ; it must be sustained, if at all, on 
altogether different principles. On investigating what au
thority there is to be found on the question I think it will 
be seen that the right for one co-tenant of a chattel to 
maintain an action, either at law or in equity, except for an 
unlawful conversion, is an exceedingly limited one.
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In Leigh v. Diekemm (1) Lindley, L. J., says: “I 
have looked into the titles ‘ Account,' ‘ Contribution ’ and 
‘ Action upon the Case ’ in the Digests; and it is not a little 
singular that no remedy for any of the inconveniences 
attending a tenancy in common can lie found except that 
of partition. Tenancy in common is a tenure of an incon
venient nature, and it is unfit for persons who cannot agree 
amongst themselves ; but the evils attaching to it can be 
dealt with only in a suit for partition or sale, in which the 
rights of the various owners can be properly adjusted.” 
Schouler, an American author, in a work on personal 
chattels, expresses the same idea, and says that persons 
who own a chattel in common, and cannot agree as to its 
use, if they have any common sense will sell it and divide 
the money. I gather from the evidence that during the. 
years in dispute the defendants have I teen in possession of 
this fishing gear, and have used it for fishing this weir ; 
that is, they have used it for the ordinary purposes for 
which it was intended, and in no other way. In my opin
ion, one tenant in common has the right to hold such pos
session when once obtained, and use for his own benefit the 
chattel without being liable to account to his co-tenants in 
any way for profits derived from such use. The obtaining 
of such possession and holding it afterwards, even to the 
exclusion of the co-tenant, is entirely lawful, unless the 
circumstances of the particular case make the exclusion 
equivalent to an unlawful conversion of the property.

In Hendermm v. Kanin (2) Parke, B., says : “ There 
are obviously many cases in which a tenant in common 
may occupy and enjoy the land, or other subject of tenancy 
in common solely, and have all the advantage to be derived 
from it, and yet it would be most unjust to make him pay 
anything. For instance, if a dwelling-house, or barn, or 
room, is solely occupied by one tenant in common, without 
ousting the other, or a chattel is used by one tenant in 
common, nothing is received ; and it would be most inequi
table to hold that he thereby, by the simple act of occupa
tion or use, without any agreement, should be liable to pay

(1) 15 Q. B. D. 00.

1901.
OUITILL 

INOKHHOLL. 

Barker, J.

(2) 17 Q. B. 701, 720.
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a rent, or anything in the nature of compensation to his co- 
tenants for that occupation or use to which, to the full 
extent to which he enjoyed it, he had a perfect right. It 
appears impossible to hold that such a case could be within 
the statute ; and an opinion to that effect was expressed by 
Lord Cottenham in McMulum v. BurcheU (1). Such 
cases are clearly out of the operation of the statute.” 
The Judge is there referring to the Statute of 4 Ann., 
c. 16, but as to the law which prevailed before that 
statute was passed, he says : “ There is no doubt as to the 
law before the Statute of 4 Ann., c. 16. If one tenant 
in common occupied and took the whole profits, the other 
had no remedy against him, whilst the tenancy in common 
continued, unless he was put out of possession, when he 
might have his ejectment, or unless he appointed the other 
to be his bailiff as to his undivided moiety and the other 
accepter! that appointment, when an action of account 
would lie, as against a bailiff of the owner of the entirety of 
an estate.” By the statute of Ann. it was, however, pointed 
out one tenant in common might maintain an action of 
account against the other for receiving more than his 
just share or proportion. And the authorities shew that 
under this statute the tenant is only bailiff by virtue of his 
receiving more than his just share. And it is only to such 
a case that the statute applies. He is to account for 
what he receives, not what he takes, more than his just 
share; and issues and profits are not receipts within the Act. 
It only applies to cases where the tenant in common receives 
money or something else where another person gives or 
pays it, which the co-tenants are entitled to simply by rea
son of their being tenants in common, and in proportion to 
their interests as such, and of which one receives and keeps 
more than his just share according to that proportion. 
Parke, B., in the case cited, gives illustrations of cases not 
within the statute, some of which are similar to the present 
In Jacobs v. Scuxinl (2) the Lord Chancellor, after dis
cussing the nature of acts which when done by a tenant in 
common of a chattel amount to an unlawful conversion of

(1) 2 Ph. 134. (2) L. K. 5 11.1,. 475.



NEW BRUNSWICK EQUITY REPORTS. 263II J

it, adds : “ But where the act done by the tenant in com
mon is right in itself, and nothing is done which destroys 
the benefit of the other co-tenant in common in the prop
erty, there no action will lie, because he can follow that 
property as long as it is in existence and not destroyed. * * 
As long as the tenant in common is confining his use of that 
property to its legitimate purpose trover will not lie against 
him." In Thomnn v. Thonutn (1) the plaintiff claimed, in an 
action for money had and received against his co-tenant, 
his share of rents received by such co-tenant, who was in 
sole possession of the property, and in receipt of all the 
rents. Parke, B., held that the action could not succeed, but 
that the remedy was by action under the statute. He says : 
“ It appears to us to be clear from Co. Litt., 200 b., that by 
the common law a tenant in common could bring no such 
action as this. In that page several cases are put in which 
one tenant in common may bring an action against his 
companion; but it is there said that if two be tenants in 
common of a chattel, and one of them takes it away, the 
other has no remedy by action except when the subject- 
matter is destroyed, but must watch his opportunity to 
retake it. Several other instances are there put illustrative 
of these distinctions, and it is expressly laid down that no 
action of account lay by the common law by one tenant in 
common against his companion for taking more than his 
share of the profits, unless where he had constituted him 
his bailiff to receive them." See also Gregory v. Connolly 
(2); Re Kirkpatrick (3); Front v. Dinbrow (4). In this 
present case the defendants, as I have already pointed out, 
only used this property for fishing purposes in the ordinary 
way ; the operations were carried on at their own risk and 
expense, and in case of loss they had no claim upon the 
plaintiff for contribution.

I do not think it necessary to discuss two other points 
which were mentioned at the hearing, because, for the rea
sons I have given, I think the plaintiff cannot succeed. 
One was that there could be no reference, even if the right

(1) 14 Jur. 180. (3) 10 P. R. 4.
(2) 7 Ü. C. Q. B. BOO. (4) lHan. 73.

1901.

ISOKRHOLI.. 

Barker. J.
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to an account were sustained, as the evidence shewed that 
there were no profits derived from the fishing during the 
years in question. The other was that as the transfer of 
the one quarter interest in the property was made by Wor- 
mell to the plaintiffs daughter, this suit could not be main
tained in his name, though the purchase was with his 
money, and he has so far acted and been recognized as the 
beneficial owner.

The bill will be dismissed with costs.

In re KEARNEY.

Dower — ficjsirt of Comm iss loners — Right of widoir to have land 
act off to her— Payment of money — Convenience of owner of 
ta nit subject to (tower—Act 53 Viet., c. 4, s. 350 (4)— Practice — 
Admissibility of affidavits on motion to confirm Commis
sioners' report.

Under Art 53 Viet., c. 4, s. 217. et sen., n widow will not he com* 
polled to take money in lieu of land termine such a eouree 
will Is* more satisfactory or profitable to the owner of the 
land subject to dower.

Affidavits upon ipiestiona of fact inquired of or relevant to an 
impiiry by Commissioners to admeasure dower cannot lie 
read on a motion to confirm tlicir re]airt.

Motion to continu report of Commissioners to ad
measure dower. The facts are fully stated in the judgment 
of the Court. Argument was heard April 16, 1901.

1). McLeod Vince, in support of the motion :—

The Court will not interfere with the Commissioners' 
report in the absence of fraud, or mistake so gross as to 
amount to fraud : Lister v. Lister (1); Jones v. Totty (2); 
.Manners v. Clotrlesworth (3).

(1) 3 Y. & C. Ex. 540.
(3) 1 Myl. & K. 330.

(2) 1 Sim. 130.
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Lou tu Young, contra.

1901. May 21. Barker, J. :— Kearney

An application on behalf of one Howard S. Kearney 
was made to me under sect. 24.'1 of Act 53 Viet., c. 4, for 
the admeasurement of the widow’s dower in certain lands 
which he had acquired and which were subject to dower. 
Counsel for the widow attended at the time for which 
notice of the application was given; the right of dower 
was admitted; the amount of the arrears of dower was 
agreed upon at $45, and the Commissioners were also agreed 
upon. The order was issued in the usual form and the 
Commissioners have returned the following report, omitting 
the formal portions : “ We beg to report that we assembled 
at the said lands and premises on Monday, the 25th day of 
March, 1901, at the hour of ten of the clock in the forenoon 
and in the presence of Mr. Louis Young, Counsel for the 
said Mary Frances Kearney, and Mr. D. McLeod Vince, 
Counsel for the petitioner Howard S. Kearney, and com
menced our duties as such Commissioners, and we found it 
difficult to make an admeasureni' * of the dower of the 
said Mary Frances Kearney in the said lands and premises 
which would in our judgment be satisfactory or profitable 
to the said Mary Frances Kearney and Howard S. Kearney 
on account of the location of the buildings and water 
privileges. And after fully and carefully considering the 
value of the said widow’s dower in the said lands and 
premises we value it at $325." A motion was made to 
confirm this report at the April sittings. Mr. Young 
opposed this motion on affidavits which he read, and by 
which it appears that he protested on behalf of the widow 
to the Commissioners against their making any valuation 
of the dower as they have done, but insisted on the dower 
being set off. The affidavits shew that the widow is 35 
years of age, having been born on the 30th day of April,
1 Still, while it is stated, on the authority of one of the 

< Commissioners, that the valuation reported was liased on 
the assumption that she was 38 years old. It was also 
stated that the Commissioners’ valuation was based on the

VOI. II. N. H. E. K. —18
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assumption that the rental value of the lauds in question 
was 890 a year, while the widow puts it at 8150 a year. 
In reply to these affidavits Mr. Vince read three affidavits— 
one was by one of the Commissioners—by which it appears 
that the buildings on the land in question were in a some
what delapidated state when Kearney died and that the 
present applicant had since that time expended 8500 in 
repairing them. The affidavits were also directed towards 
shewing the value of the land to be less than that given 
by the widow. It was not denied that the valuation of
8325 reported by the Commissioners was based on the 
assumption that the rental value of the land did not exceed 
890 per year and that the widow’s age was 38. So far as 
appears no witness was produced before the Commissioners, 
and the Counsel for the parties did not offer any. No 
doubt as to many questions involved the judgment of the 
Commissioners would be sufficient. The value of improve
ments put on the land since Kearney's death is an important 
question under sub-s. 2 of sect. 250, and the widow’s age is 
also an important question in computing the value of the 
dower. Upon these points it may be assumed the Com
missioners would have no personal knowledge, and as to 
one of them at least they seem to hive been in error. So 
far as all questions of value and such like questions are 
concerned I should hesitate before interfering with the 
judgment of the Commissioners. The Act requires them 
to be, as no doubt they were in this case, “ respectable 
disinterested freeholders residing in the County where the 
lands in which dower is claimed or the greater part thereof 
are situate ”—a provision evidently intended to secure 
persons with personal knowledge of the values of lands in 
the particular locality. If there were no other difficulty 
in the way except that the Commissioners had erred as to 
the widow’s age and I felt at liberty to act under the 
affidavits, I think under the peculiar circumstances of this 
case I should be making an order consistent with justice if 
I exercised the power which the Court has under sect. 252 
and amended the report by increasing the valuation of the 
Commissioners to what it should have been, based on the
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rental value fixed by them and the widow's age as proved 
by herself—a computation readily made from the tables in 
constant use in this Court for this and similar purposes. 
There seems, however, to be an insuperable difficulty in the 
way of taking this course.

There has always been a close analogy between pro
ceedings for partition and proceedings for admeasurement 
of dower. In both cases the object was to have set oft" by 
metes and bounds the lands which were in the one case 
to be held in severalty, and in the other to be held by the 
widow for life. The practice of selling the property where 
actual partition could not be beneficially made and dividing 
the proceeds, and of paying the widow a sum in cash in 
lieu of dower, is of comparatively recent origin, though 
now in general use. The primary object of proceedings of 
this kind is, I think, to set off the land for the use of the 
widow ; the payment of the cash value, except where she 
assents to it, is only an alternative remedy, to be adopted 
under special circumstances. Sect. 250 of Act 53 Viet., c. 4, 
explicitly provides what the Commissioners are to do. 
They are to lay off a portion of the land equivalent to 
one-third part of the land mentioned in the order. And in 
doing so they are to take into account any permanent 
improvements made upon the lands since the husband’s 
death, and if practicable shall award such improvements 
within the land not allotted to the widow ; ami if that is 
not practicable then they are to make a deduction from the 
land allotted to the widow equal to the value of the benefit 
she will derive from the improvements. The land set off 
is to be designated by boundary marks on the ground, and 
the Commissioners are to make a full report to the Court 
of their proceedings, shewing the quantity, courses, dis
tances, metes and bounds of the land set off for the widow. 
Then conies the clause under which the Commissioners 
made their report and which is as follows : “ If both ]«irties 
desire it, or if from any cause the Commissioners find it 
difficult to make such admeasurement, they may make a 
special report shewing the value of the widow’s dower in 
llie said premises.” Now the Commissioners have reported

1901.

Keaknkv

Barker, J.
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1901. that they found it difficult to make an admeasurement of 
i« re the dower which would in their judgment be satisfactory 

j or profitable to Mrs. Kearney and Ho ward D. Kearney, the 
applicant, on account of the location of the buildings and 
water privileges. I am unable to see how it is important 
that the admeasurement, if there is no other difficulty in 
the way, should not be made because it will not be satis
factory or profitable to Howard D. Kearney. He has no 
interest in the matter so as to make his convenience a ground 
for compelling the widow to take a cash payment in place 
of the use and occupation of one-third of the land. The 
water privileges referred to and the location of the build
ings may of themselves render it difficult to make the 
admeasurement so as to warrant the alternative remedy of 
a cash valuation, but I cannot agree that the section war
rants that course in cases where the admeasurement can 
be made, and the only difficulty in the way is that it 
involves some inconvenience to the occupants of the remain
ing part of the land. I can only dismiss this motion to 
confirm the report and set the report aside and leave the 
applicant to make any further motion in the matter he 
may think best. I wish to add that it is not to be inferred 
that because I have referred to the affidavits used on this 
motion that the use of such affidavits is a practice to be 
adopted. No objection was made to them and I have not 
acted upon them in any way, but I can see many and 
obvious objections to the questions of fact which must be 
determined by the Commissioners as a basis of their action, 
coming up here on a motion of this kind to be determined 
on affidavits. If parties wish to give evidence before the 
Commissioners let them do so, and if they desire to leave 
the matter altogether to the judgment of the Commissioners 
that course is open to them. The Legislature lias made 
them the judges of matters largely questions of opinion. 
Facts which arc relevant to that inquiry, and which the 
parties may think it useful to lay before the Commissioners, 
should be shewn before them and not left open to come 
originally before the Court on a motion like this. Other
wise we should have the Commissioners exercising their
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judgment and making their report on one state of facta 
and this Court setting it aside or amending it upon an 
entirely new state of facta. While I should not be sur
prised if the acceptance of the sum of money reported by 
the Commissioners, or rather what they would have 
reported had they not have erred as to the widow’s age, 
would be the wisest course for the widow to adopt, I 
have no power as matters stand at prese: to so order.

This motion to continu the report will be refused—the 
report will be set aside, but the applicant will have leave 
to apply in the matter again as he may see tit. There will 
he no costs to either party.

1901.

Kkahnky.

Barker, J.

Ex parte SWEENEY.

GALLAGHER v. CITY OF MONCTON.

Referee — Fees — When payable — Proceeding with reference 
where fees injeojMirtly.

A Referee having entered upon a reference ie not entitled to 
payment of his fees from day to day as a condition of pro
ceeding with the reference.

Semble, where special circumstances shew a probability that the 
fees of a Referee will not he paid the Court will require that 
his fees Is* secured to him before* ordering the reference to 
be proceeded with.

Notice by the defendants to the Referee in this cause, 
Mr. Francis J. Sweeney, of an application for an order 
directing him peremptorily to proceed with the reference in 
the cause ; and notice to the plaintiff of the application, and 
that in the alternative she be ordered to pay the Referee’s 
fees on the reference from day to day. By decree in the 
suit a reference was ordered to examine and report upon 
the accounts between the parties. On May 29, 1901, the 
Referee entered upon the inquiry under the reference, and 
the matter was subsequently proceeded with on a number

1901.
A UQUst JS.
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of days. At the close of a sitting on July 30, adjourning 
to August 2, the Referee stated that he would not proceed 
further with the reference unless his fees at the rate of 810 
per day for previous days were paid, and unless each day’s 
fees at this rate were paid at the close of each day. Up to 
this time the business of the reference had been occupied in 
examination and proof of the defendants’ accounts, which 
were still undisposed of. Application was heard August 
13,1901.

W. H Clut iidler, K.C., for the defendants : —

The plaintiff should pay the fees as she has the carriage 
and prosecution of the decree: Morgan Ch. Orders (1); 
2 Danicll Ch Pr. (2).

Af. G. Teetl, for the plaintiff : —

The Referee is seeking to fix his rate of compensation, 
contrary to the Act 53 Viet., c. 4, a. 159, which provides 
that his fees shall be taxed by the Clerk of the Court. 
Until the reference is concluded, and the report is ready for 
delivery, the fees cannot he taxed. If sufficient grounds 
were presented to the Court it might require the deposit of 
a sum of money to meet the fees of the Referee before 
requiring him to proceed, but such a case is not made here. 
See vol. 20, A tner. & Eng. Ency. (3). Having entered upon 
the despatch of the reference the Referee cannot decline to 
proceed with it until his fees are paid on account : Doherty 
v. Doherty (4). If it is considered that the Referee should 
be paid his fees de die in diem, they should Is- paid by the 
defendants during the time they are proving their accounts.

E. K. Chapman, for the Referee.

Barker, J.:—Dealing with the question raised by this 
application as one unaffected by special circumstances, as 
there is no evidence before me that the Referee’s fees are 
in jeopardy, I am of opinion that the Referee must proceed

(1) 3rd ed. 531. (3) 1st ed. 711.
(2) 6th ed. 1082, 10M, 1121. (4) 8 lr. Kq. R. 379.
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with and conclude the reference before he can demand pay- 1901. 
ment of his fees. If it were shewn that it was unlikely g£r parie 
that his fees would be paid it would be the duty of the

, i-ii* i • i • . uALLAamnCourt to protect hnn before ordering him to proceed. The r.
* . . 1 t ClTV OK

order applied for here is scarcely necessary, and certainly Host-ton. 

need not be taken out for the present.

In rr ABELL. 1901.
. . August tArbitrator — Disqualification — Bias — Alderman — Expropri- 

at ion of properly by city — Act 61 Viet., e. Si.

An alilemmn of the City of Saint John is ilimiimliHed from acting 
as an arbitrator appointed by the city to determine with 
other arbitrators the value of property expropriated by the 
city under Act 01 Viet., c. 52.

Appeal to Mr. Justice Barker, as a Judge of the 
.Supreme Court, upon the question of the qualification of 
J. Russell Armstrong, an alderman of the City of Saint John, 
to act as an Arbitrator under Act 61 Viet., c. 52. The facts 
are fully stated in the judgment of the learned Judge.

Argument was heard July 19, 1901.

IV. B. Wallace, K.C., for the appellant :—

Section 11 of Act 61 Viet., c. 52, provides that any 
person appointed arbitrator under the Act shall be dis
interested, hut that no person shall be deemed disqualified 
by reason of owning land or other property, or residing 
or being rated or assessed in the City of Saint John. I 
anticipate the contention that as Mr. Armstrong was not 
an alderman at the time he was appointed an arbitrator 
he is disinterested within the meaning of the section. The 
section proceeds : " If any question shall arise as to the 
qualification of any person appointed, the same shall be 
raised forthwith.” The question, therefore, may not exist
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at the time the arbitrator is appointed, but may arise 
afterwards. The language of the section is more stringent 
than the common law, as it particularizes what shall not 
constitute a disqualification, and should lx- strictly con
strued as against the city. .See tie Muakoht anil Qruren- 
hurxt(1); Conmee v. Canadian Pacific Railway Co. (2).

C. X. Skinner, K.C., for the respondents : —

The objection to the qualification of Mr. Armstrong 
was not taken “ forthwith,” as required by the Act. Mr. 
Armstrong hud been sworn in, and the arbitrators had 
entered upon their duties before the objection was raised. 
The Act does not contemplate that an arbitrator shall be 
disinterested except at the time of his appointment. Mr. 
Armstrong is not disqualified from acting by reason of 
being an alderman. His bias as an alderman cannot be 
any greater than his bias at the time of his appointment, 
when he was a ratepayer of the city.

Wallace, K.C., in reply.

1901". August 27. Barker, J. :—_

The appellant has tiled a claim against the City of 
Saint John for damage sustained by him by reason of cer
tain lands or water privileges having been expropriated by 
the city under the provisions of Act til Viet., c. 52. Under 
sect. 11 of that Act the city appointed Mr. J. R. Armstrong 
as their arbitrator, and this application is made to me under 
that section to determine as to whether Mr. Armstrong is 
disqualified to act. The section is as follows : “ Any per
son appointed arbitrator under any of the aforegoing sec
tions shall be disinterested, but no person shall be deemed 
disqualified by reason of owning land or other property, or 
residing or being rap'd or assessed in the City of St. John. 
If any question shall arise as to the qualification of any 
person appointed, the same shall be raised forthwith, and 
shall lie determined by any Judge of the Supreme Court 

(1) 6 O. R. 352. (2) 10 O. R. 038, 010.
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upon affidavit of the facts, and if any person appointed 1901. 
shall Ue thereupon rejected, the party appointing him may f",," 
appoint another in his place.” Barker

It appears that Mr. Armstrong was appointed on the 
25th October, I 898, and that shortly after, Abell appointed 
Mr. Pugsley as his arbitrator. Nothing was done by the 
arbitrators until July, 1900, when they met and appointed 
Mr. James O. Taylor, as third arbitrator. They were 
sworn in on the 24th July, 1900. In the meantime, that is 
to say, on the third Tuesday in April, 1900, Mr. Armstrong 
was elected an alderman of the city. He was sworn in as 
such alderman on the 1st of May, 1900, and since that time 
has been and still is such alderman. The arbitrators met 
for the first time on the 15th of August, 1900, when Mr.
Wallace, acting as Abell’s counsel, objected to Mr. Armstrong 
acting, as he had been elected alderman and was, therefore, 
not disinterested. Mr. Armstrong seems to have expressed 
an intention of resigning, but nothing definite was settled 
upon, and the arbitrators adjourned intil the following 
13th of September. When they met on the last date, it 
appears by the affidavit used before me, and which was 
sworn to by the appellant on the 28th of September, 1900,
“ that the said John K. Armstrong then stated he did not 
intend to resign, hut would sit and act as such arbitrator, 
because the said City Council bad, upon his offering to 
resign, requested him not to do so, or words to that effect, 
and the meeting was therefore adjourned to allow the mat
ter of said John R. Armstrong’s qualification to sit and act 
as such arbitrator, to be determined by a Judge of the 
Supreme Court, under section 11 of said Act.” Mr. Skinner, 
on the part of the City, relied upon three grounds : First, 
he said the Act only applied to some interest existing at the 
time of the appointment. This would, however, be too 
narrow a construction to place upon the section, and would 
by no means meet the evil it was intended to provide 
against: Cimmee v. Caruulian Pacific Railway Co. (1). The 
second ground is that the objection was not raised forth
with, as required by the Act; but, I think, if that word be 

(1) 10 O. H. 039.
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1901. given a more restricted meaning than I should be disposed 
uiVn 8*ve ■ Mr. Wallace would be within it. He objected at 
——. the first meeting, and could not well have done it earlier.

iiirker J. ~
The third ground relied on by Mr. Skinner is the substan
tial one—that is, that the fact of being an alderman does 
not disqualify Mr. Armstrong from acting. I think the 
objection taken to Mr. Armstrong's acting is well founded.

The principles governing such cases, though by no 
means new, are laid down in a case decided in England in 
June last. I refer to Rex v. JuMiccs of Sunderland 
(1). The rule is that where there is a real likelihood that 
the judge will, from kindred or any other cause, have a bias 
in favor of one of the parties, it would he very wrong in 
him to act. If the circumstances are such as to fairly lead 
to the conclusion that the arbitrator's mind is likely to be 
biased and not left entirely free as it should be, then the 
party is disqualified from acting. The difficulty lies more 
in applying the rule than in stating it. In all cases, how
ever, as Sir William Erie says, it is of the essence of these 
transactions that the parties should lx- satisfied that they 
come before an impartial tribunal.

In Vincbcrg v. Guardian Awantnce Co.(2), the arbi
trator was held not indifferent and therefore disqualified 
from acting because he was sub-agent for an agent of the 
Company in obtaining risks though he had acted to only a 
small extent. And in Con nice v. Canadian Pacific Rail
way Co., already mentioned, the rule was applied to a case 
where the arbitrator during the pendency of the arbitra
tion entered into negotiations with the defendants for 
permanent employment as their Counsel. These may be 
thought extreme cases, but they shew how jealously are 
judicial tribunals guarded against all appearance or sus
picion of prejudice or unfairness.

Now let us see in what position Mr. Armstrong as an 
alderman stands in relation to this claim. It is to be 
remembered in the first place that the city has expropriated 
this land, and that by law the city is bound to pay for it 
the sum which the arbitrators may award. It is nothing 

(1) [IBM] 2 K. B. 367. (2) IB A. R. 283.
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more nor less than a debt due by the city to A>*‘11, the 1901.
amount of which is to be ascertained by these three dis- A'"K"
interested arbitrators. The Common Council of the city, 
which consists of the Mayor and Aldermen, has the entire 
control of the city government and the administration of 
its fiscal, prudential and municipal affairs. The Aldermen 
are duly sworn to a faithful discharge of their duties and 
they are entitled to 8100 a year for their services.
It is Mr. Armstrong’s duty as an alderman to guard 
the taxpayers, to see that the city expenditure is kept 
within proper limits and as low as possible consistent with 
the requirements of good government. Surely an alder
man can scarcely be the person to sit in judgment on a 
claim against a corporation to which he owes a duty such 
as I have described. Though under no personal liability 
in the matter he is practically one of the defendants. At 
all events he is one of the Board whose duty it is to see 
that in this matter the damages claimed by the appellant 
should be reduced to what that Board considers a proper 
amount. He can therefore scarcely be considered as free 
from a bias in the direction in which his duty to the city 
leads him. I therefore determine that Mr. Armstrong is 
disqualified from acting and that he should be, and he is, 
rejected as such arbitrator.
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1901. THORNE v. PERRY.
''"V""1 *'• —No. 2. See Ante, p. 14(1.

Practice—Execution tujniimt Imtly— Tterere for juiymcnt of 
money — Dteohetlicuce— Principle» umler which execution 
will Ite ;//■(( n 1er! or ref not'd — Act SJ 1 Tict.,c. 4, ». 114; Act 68 
Viet., e. 18, ».

Where defendant made default in paying to the plaintiff under 
the decree of tile Court a Rum of money received hy the 
defeiulant ns a tloiuitio niortie ettuati in favor of the plaintiff 
all order was granted under Art nil Viet., c. 4, a. 114, as 
amended hy Art 68 Viet., e. 18, s. 2, lor an execution against 
Ids Issly.

An order under the altove Art for an execution against the issly 
of a party making default to a decree of the Court for pay
ment of a sum of money will not Is* granted where tile Court 
is satisfied that the party ill default inis no means, and lias 
not made a fraudulent disposition of his property, and that 
his arrest is sought for a vindictive pur|sise, or to bring pres
sure niant his friends to come to his assistance.

Application under sect. 114 of Act 53 Viet., c. 4, as 
amended by Act 58 Viet., c. 18, s. 2, for an order for an 
execution against the body of the defendant, George Perry, 
for disobedience to a decree of the Court for the payment 
by him to the plaintiff of #400, and taxed costs of suit. 
The defendant was handed by Mary C. Perry, while in her 
lust illness, and shortly before her death, a Government 
Savings Bank pass Isiok, in which was credited in the 
names of herself and the defendant #1,170.00, with instruc
tions to pay to the plaintiff #400 of it, to which the defend
ant assented. The sum credited in the bank hook came to 
the hands of the defendant after the death of Mary C. 
Perry, and on his refusing to pay to the plaintiff the 
amount directed to lie paid to her, a suit was brought to 
have it declared that the gift was a donatio mortit cattmt 
to the defendant in trust for the plaintiff; and the above 
decree was made. The judgment of the Court, together 
with a full statement of the facts, is reported at page 140, 
ante. It appeared on this application that the defendant 
shortly previous to the commencement of the suit made a 
conveyance of all his real estate to his son, a student at
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Acadia College, anil that since the decree the defendant 
had delivered all his personal property to his son. An 
execution issued under the decree was returned nulla bona.

Application was heard August 20, 1001.

G. H. V. Hr!yea, for the application.

Barker, J.:—

This application must be allowed. I have laid down 
the rule in matters of this kind that where the party 
disobeying a decree of the Court to pay money is shewn 
to have either present means of satisfying the decree 
or to have disposed of his property since the commence
ment or in anticipation of the suit, for the purpose of 
evading obedience to the decree of the Court, an order 
for an execution against his Iwxiy will lx1 granted. I think 
the discretion of the Court to grant or withhold an order 
for an execution should be so exercised as to mould the 
practice of the Court in conformity with the principles 
embodied in the Act 59 Viet., c. 28, s. 48, as amended by 
Act til Viet., c. 28, s. 4. I have repeatedly refused appli
cations for an order for an execution where I was satisfied 
that the party in default was without means and had 
made no fraudulent disposition of his property, and his 
arrest was sought for a vindictive purpose, or to bring 
pressure upon his relatives or friends to come to his assist
ance. Each case must to a large extent depend upon its 
own peculiar circumstances, but I can see no use in 
imprisoning a man for a debt which he 1ms no means to 
pay. To do so seems to me to be opposed to the policy of 
the legislation in this Province abolishing, except in certain 
cases, imprisonment for debt. Parties can take out an 
execution against goods, and, if necessary, have the debtor 
up for disclosure, and if it appears in that way that he is 
really in a position to pay or there are other circumstances 
which seem to warrant his imprisonment, an order for that 
purpose can be made. These remarks refer only to cases 
where the decree is merely for payment of money. Other 
cases can he dealt with on different principles.

Application allowed.

1901.
Tiiornk
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1901. DeBURY v. DeBURY.
Auffunt V.

Married Women's Property Act, 68 V'ict., e. 24, ». 4 (l) and (4)— 
Married woman married before the commencement of Art — 
Conveyance of real estate without hustnind'» concurrence— 
Tenancy by the curteny.

Undt*r The Married Women’s Property Act, 5S Viet., c. 24, a 
married woman married before the commencement of the 
Act may make a conveyance without her husband’s con
currence of her real estate not acquired from him during 
coverture, subject, however, to his tenancy by the curtesy 
consummate.

The facta in this suit are fully stated in the judgment 
of the Court. Argument was heard May 30, 1901.

A. A. Stockton, K.C., and Ü. SlaUin, K.C., for the 
plaintiff :—

The plaintiff and his wife were married in 1869, and his 
rights then in the real estate of his wife were those enjoyed 
by a husband at common law, except as modified by 
c. 114, Rev. 8 tat. N. B. By that statute it was provided in 
sect. 1 that “ the real and personal property belonging to a 
woman before, or accruing after marriage, except such as 
may be received from the husband while married, shall be 
owned as her separate property so as to exempt it from 
seizure or responsibility in any way for the debts or 
liabilities of her husband, and shall not be conveyed, 
encumbered, or disposed of without her consent,” etc. The 
statute did not divest the husband of the enjoyment of the 
income of his wife's real estate but merely placed the 
income out of the reach of the husband's creditors. The 
same observation is applicable to c. 72, C. 8. X. B. While 
it is declared in that Act that the real estate of a married 
woman shall vest in her and be owned by her as her 
separate property, the ju* iliapottendi was not conferred 
upon her : Wallace v. Lea (1). This being the state of the 
law at the time the Act 58 Viet., c. 24, was passed, it is 
not to be considered that that Act destroyed or impaired a 

(1) 28 Can. 8. C. R. 505.
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husband's vested marital rights in the real estate of his 
wife unless conclusive language for the purpose has been 
used. The Act makes a distinction between the case of a 
woman married before and a woman married after the 
commencement of the Act in order to preserve rights which 
were in existence at the commencement of the Act. In the 
case of a woman married after the commencement of the 
Act her real estate, and the rents, issues and profits thereof, 
are declared to be for her separate use, free from any estate 
therein of her husband. These words must have been 
advisedly omitted from the sub-sect, relating to the real 
estate of a woman married before the commencement of 
the Act; otherwise the real estate of a woman married 
before and a woman married after the commencement of 
the Act must tie considered to be on the same footing. 
That construction would deprive the deliberate effort of 
the Legislature to make a distinction between the two 
classes of married women of any significance. The diffi
culty in the construction of sect. 4, sub-sect. 1, in a sense 
favorable to the husband is said to lie in the declaration 
that the wife may “ dispose ” of all her real estate in as full 
and ample a manner as if she were sole and unmarried. 
Those words cannot be divorced from their context. 
Reading the sub-sect, as a whole it means that the wife’s 
real estate may be disposed of free from the debts of the 
husband, and not that she may convey or dispose of her 
real estate by deed or will without the concurrence of her 
husband. The husband here has a vested freehold estate 
in the real estate of his wife. If she has a power of dis
position as a feme mile under the sub-sect., its exercise is 
limited to disposing of the estate of inheritance remaining 
in her, less the estate existing in the husband. Sect. 3, sub
sect. 1, of the Act providing that “a married woman shall 
lie capable of acquiring, holding and disposing by will or 
otherwise of an)' real or personal property as her separate 
property in the same manner as if she were a feme, sole, 
without the intervention of any trustee," is an enabling 
section and does not add to the force of sect. 4, sub-sect. 1. 
If any right existed in the wife to the income of the

1901,
DkBury

DkBvry.
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1001. property it lias been divested by the leases executed by 
DkBvhv herself and the plaintiff, as the rents thereby reserved 
iikBi-kv. accrue to the plaintiff.

A. 0. Earle, K.C., for the defendants :—

It may be an inadvertence, but sect. 4 is drawn more 
favorably to a woman married before, than to a woman 
married after, the commencement of the Act. Sect. 4 (1) 
provides that a woman married before the commencement 
of the Act may dispose of her real estate, whereas in the 
case of a woman married after the commencement of the 
Act it is merely declared by sect. 4 (2) that she shall hold 
and enjoy her real estate for her separate use. If nothing 
more was intended by sect. 4 (1) than that a woman’s real 
estate should be exempt from liability for her husband’s 
debts there was no conceivable object in enacting that she 
could dispose of it as a feme mile. These words can only 
be given a sensible and effective rendition by holding that 
a conveyance by a married woman excludes the tenancy 
by the curtesy of the husband, though he is not a party 
to the conveyance. The provision of sub-sect. 4 of sect. 4, 
that nothing contained in the Act phall prejudice the hus
band’s tenancy or right to tenancy by the curtesy in any 
real estate of the wife, refers only to real estate the wife 
dies possessed of. During the wife’s lifetime the tenancy 
by the curtesy cannot arise and consequently it cannot be 
prejudiced by her disposition of her real estate.

8locktan, K.C., in reply.

1901. August 27. Barker, J.:—

The bill in this case was filed by the plaintiff, Count 
DeBury, against his wife, Madame DeBury, and Charles J. 
Coster and Irene M. Simonds, as trustees of the wife under 
an assignment in trust made by her to them ; and the 
object of the bill is to obtain a declaration of the rights of 
the parties. The question involved depends upon the con
struction to be given to the Married Women’s Property 
Act, passed in 1895, and is of somewhat general importance-
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The facts are briefly these : The late Henry G. Simonds, 1901. 
father of the defendant, Madame De Bury, died in the year DkUuhv 
1800, leaving a widow and three children, and a large and UkUi’rv. 
valuable estate, consisting principally of real estate in Marker, J. 
this Province. The plaintiff and the defendant Madame 
DeBury were married at Stuttgart, in Germany, on the 5th 
of August, 1809, but for many years past they have been 
living in St. John, where the most of the property is situ
ate, and which, on Mr. Simonds’ death, came into the 
possession of his widow and children. In August, 1880, 
this property was divided by a partition deed, to which the 
plaintiff, his wife, Mrs. Simonds, and the two other children 
were parties, the effect of which was to vest in Madame 
DeBury, in severalty, her share of the estate; and it is in 
reference to this real estate thus acquired that the question 
in this suit arises. The plaintiff and Madame DeBury have 
several children living, the youngest being alxmt ten years 
of age. For many years previous to October, 1900, when 
the conveyance to Coster and Miss Simonds was made, the 
plaintiff had the management of his wife's property, and at 
one time he held from her a power of attorney, under which 
he acted, and which empowered him, among other things, 
to make leases. A few of the leases now existing were 
made during Mr. Simonds’ lifetime, and came to Madame 
DeBury under the partition. Some of the others were 
executed by Madame DeBury personally and some by her 
husband for her, acting under the power of attorney, 
which is dated November 9, 1898. These leases are 
principally renewable building leases for long terms.
The rent roll is large, and the number of tenants up
wards of one hundred. On the 16th of October, 1900,
Madame DeBury, without her husband's knowledge, 
consent or concurrence in any way, executed a convey
ance of all her property, including her interest in this 
real estate under lease to these various tenants, to her 
sister, the defendant Irene M. Simonds, and the defendant 
Charles J. Coster, upon certain trusts for her benefit, under 
which they claim the right to collect the rents and profits 
of the property under leases already existing, as well as the 

vot.. n, N. B. B. B.-19
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1001. entire control of the property conveyed to them, to the 
DkBvkv exclusion of the plaintiff. On the other hand, he claims 
DkBi'rv that by virtue of his marital rights he has a vested estate 
Barker, J. for life in his wife’s real estate ; that lie is entitled to the 

rents and profits of it, and that she cannot lawfully execute 
the conveyance in question, or at all events so as to impair 
the rights which he claims jure nutriti. And the sole ques
tion here is whether by virtue of “ The Married Women's 
Property Act,” which came into operation on January 1st, 
18!)li, a woman married previous to that date has power to 
convey her real estate without the concurrence of her hus- 
luind, so as to deprive him of the rents and profits of it 
during his life ; the husland and wife living together at 
the time, as was the case here, when the conveyance in 
question was made.

There is no class of legislation which in later days 
seems to have given rise to a greater diversity of judicial 
opinion than these statutes relating to the separate property 
of married women. With a profound reverence for com
mon la\v rights of property, especially those which owed 
their origin to the marital relation, legislatures have moved 
slowly in making changes. Timidity or excessive caution 
has sometimes led them into the use of language so guarded 
that it was obscure and difficult to construe, and at other 
times, from a desire of uniformity on a subject of such gen
eral importance, they have borrowed from similar enact
ments in other countries provisions not altogether suited 
to the conditions under which they were themselves legis
lating. As a result the process of emancipating the wife’s 
property from the control of the husband has been a some
what slow' one, though it does seem now to have advanced 
sufficiently to warrant the opinion of those modern text- 
writers who affirm that the wife of to-day enjoys all the 
freedom as to the enjoyment and disposal of her own prop
erty that her husband enjoys as to his. Statutes were 
I>assed in England in 1870, 1874, 1882, and lastly, in 1803, 
all of which, except, perhaps, that of 1874, made radical 
changes in the status of a married woman as to her enjoy
ment, control and power of disposal over her separate prop
erty ; as to her power to enter into binding contracts, and



Il] NEW BRUNSWICK EQUITY REPORTS. 283

her right to sue and her liability to be sued without refer
ence to her husband. In the judgments delivered in Moore 
v. Jackson (1) is to be found an epitome of the legis
lation on this subject in Ontario—some of it original and 
some of it, no doubt, borrowed from the English enact
ments. In that case, which went through several courts 
and gave rise to a great variety of opinion, the present 
Chief Justice of Canada says : “ The English cases decided 
upon the Married Women’s Property Act, 1882 (Imp.), so 
far as the legislation here has been borrowed from the Eng
lish enactments, are applicable, but we have to lie careful 
in applying them for the reason that the preceding legisla
tion in England, and in the Province of Ontario, was 
entirely different, and the Ontario statutes are, of course, 
all to be construed, especially as regards the meaning of 
terms, as in pari materUL" The same learned judge in the 
same case affirms it as a principle applicable to statutes of 
this character, which are restrictive of common law rights, 
that they should be construed so as not to infringe fur
ther than is necessary for obtaining the full measure of 
relief or benefit the Act was intended to give. I have 
made these general remarks because they afford some 
answer—at least to those who have had much to do with 
drafting Acts of Parliament—to the criticisms which the 
plaintiff's Counsel made to the form and arrangement of 
some of the sections of our Act of 1895, and which, they con
tended, supported their views. To these, however, I shall 
refer later on. It is necessary to go back and see how 
legislation stood on the subject in 18(19, when this marriage 
took place, and also see the changes made since the first 
Act was passed in 1851 (14 Viet., c. 24), and which was 
substantially re-enacted as chapter 114 in the revision of 
1854. It, like all those Acts which have followed it, down 
to that of 1895, provided for two classes of cases, having 
in i reference either to the date of marriage or to the time 
when the property was acquired, but based on what, for 
want of a better term, I shall call co-habitation. The prop
erty of the married woman living with her husband was 

(1) 22 Call. S. C. R. 210.

1901. 

IikBcky 
DkBvry. 
Murker, J.

J
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1001. bv force of that Act exempted from all liability by reason 
liiFn iiv of the husband's debts, and he could not convey, encumber 

iikIK'hy. or dispose of it without his wife's consent, and it was liable 
Barker. J. for her debts contracted before marriage, and for judgments 

recovered against her husband for her wrongs. The woman 
who had been deserted nr abandoned by her husband stood 
in an entirely different position. She could recover in her 
own name, and for her own use, for her services, and for 
debts due her, and for damages for injuries to herself or her 
property. If, while deserted by her husband, or while 
compelled to support herself, she acquired property it vested 
in her, was at her disposal and not subject to the debts, 
interference or control of the husband. No change was 
made until 18119, when by Act 32 Vict.,c. 33, the provisions 
of c. 114, Revised Statutes, were made to apply to mar
ried women living separate and apart from their husbands, 
not wilfully and of their own accord, though they had not 
been abandoned or deserted. Additional provisions were 
made with a view of securing to wives thus separated from 
their husbands complete control and power of disposal over 
their property. And it is clear from these provisions, as 
they were re-enacted in 187(1, the husband was deprived of 
all interest in the wife’s property quite irrespective of the 
date at which it had been acquired, or the date of the deser
tion or separation. See sections 3 and 4, c. 72, C. S. N. B.

The rights and liabilities of a married woman living 
with her husband in regard to her separate property, as 
secured to her by the provisions of c. 72, C. S. N. B., have 
been judicially determined by the case of Wallace v. Lea (1), 
in which the Supreme Court of Canada gave its unqualified 
approval to the dissenting judgment of Mr. Justice //(in
i' nylon, given in the Supreme Court of this Province. 
Those rights and liabilities may be stated in a few words. 
Her property could not lie conveyed or encumbered by her 
husliund without her consent evidenced by her joining in 
the deed and acknowledging it ; her property was not liable 
for his debts ; she was not given any power to contract so as 
to bind either herself or her property, and she had no power 

(1) 28 Can. S. C. R. 6tk\
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of disposal of her property, except with the concurrence 1901. 
of her husband. Such was the plaintiff's position in regard iikiu in
to his wife's real estate when the Act of 1895 was passed. D*m by. 
He had at that time all his common law rights, except so Barker, J. 
far as they had been infringed upon by the provisions of c.
72, C. S. N. B., which have now been repealed. In the case 
just cited (Wallace v. Lea) the Chief Justice, in delivering 
the judgment of the Court, says : “ The first section of 
chapter 72 of the Consolidated Statutes of New Brunswick 
does, it is true, provide that the property of a married 
woman shall vest in her, and be owned by her as her sepa
rate property, hut while this indicates that her enjoyment 
of her property shall be free from the control of her hus- 
lmnd, and that it shall not be liable to her husband's debts, 
it does not indicate that she shall have the power of bind
ing it, encumbering and disposing of it as if she were an 
unmarried woman. So far from this being the case, it con
tains an express provision that she can only convey it by a 
deed 'duly acknowledged as provided by the laws for regu
lating the acknowledgments of married women,’ thus conclu
sively shewing that her jue ditponemli was not enlarged, 
but remained as it was before the Act, requiring a convey
ance duly acknowledged, to which her husband would be 
a necessary party. This certainly does not do away with 
the disability of a married woman to alienate her freehold 
lands, or to enter into contracts which, at common law, 
would be absolutely void. Again, it is apparent that the 
Legislature did not intend any such change in the law 
from the circumstance that the same section provides for 
her power of disposition as if she were a feme sole in the 
ease of desertion by her husband, a power which is not 
conferred generally but is confined to that particular case.”
It will I think be seen that all these disabilities of the wife 
to which the Chief Justice here alludes have been removed 
by the legislation of 1895. The general scheme of this Act 
is similar to that of the English Acts of 1882 and 1893, 
upon which it seems to have been modelled—in fact many 
of the sections are identical. While there are differences 
in some of the provisions which have no bearing upon this
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1901. case, there is one important point upon which our Act does 
iikBikv differ from not only the English Acts but also those of 
ImiHvrt. Ontario. Speaking generally, the Imperial Act of 1882 
Barker. J. secures to all women marrying after that Act came into 

force, full right to hold and dispose of their separate 
property not only what they owned at the time of marriage 
but what they might afterwards acquire. In this respect 
it is similar in effect to sub-sect. 2 of sect. 4. of our Act, 
though in our Act a different form of words has been used 
for the purpose. Section 5 of the Imperial Act of 1882, 
which deals with the separate property of women married 
before the Act came into force, only authorizes them to 
hold, have and dispose of as their separate property, the 
real and personal property, the title to which accrued to 
the wife after the commencement of the Act. The hus
band’s interest in the remainder of the wife’s property was 
not affected by the Act : Reid v. Reid (1).

In the Ontario legislation we find the same idea pre
vailing. In the revisions both of 1887 and 1897 three 
classes of married women are dealt with—those married on 
or before May 4th, 1859; those between that date and 
March 2nd, 1872, and those subsequent to that time; and 
the rights of each class have been preserved. So that—as 
a general rule at all events—this class of legislation has 
not been retroactive. It is unreasonable to attribute either 
to the person who drafted the Act of 1895 or to the Legis
lature which passed it, ignorance of the features in the 
English and Ontario legislation to which I have referred. 
When therefore our Legislature enacted sub-sect. 1, sect. 4, 
of this Act, by which the husband's existing interest in his 
wife’s property and his future interest in her subsequently 
acquired property were put upon precisely the same foot
ing, there ought not to be much doubt that it meant pre
cisely what it said. That sub-sect, is as follows: “ Every 
married woman who shall have married before the com
mencement of this Act, shall and may, without prejudice 
ami subject to the trusts and provisions of any settlement 
affecting the same, notwithstanding her coverture, have, 

(1) 31 Ch. D. 402.
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hold, enjoy and dispose of all her real estate, whether 
belonging to her before marriage or in any way acquired by 
her after marriage, otherwise than from her husband, free 
from his debts and obligations and from his control or 
disposition without her consent in as full and ample a 
manner as if she were sole and unmarried.” I have no 
hesitation in holding that so far as this section alone is 
concerned the rights and interest of a husband married 
before the Act passed in and to his wife's real property are 
precisely the same as to all her property whenever it may 
have been acquired. His stutus quo as to property ac
quired by his wife before the Act passed has not in any 
way been preserved by the section. To hold otherwise 
would I think be ignoring the meaning and effect of lan
guage both plain and positive.

The next question is, what change in the law has been 
made by this Act in regard to the real property of women 
married prior to the commencement of the Act, and does it 
reach the important point involved in this suit 1

In Turner v. King (1), Kekewich, J., in speaking of 
the Imperial Act of 1882, says : “ It seems to me that the 
policy of the Act is to make the married woman a feme sole 
—to put her in precisely the same position as regards her 
property us that which she would occupy if she were a 
feme sole, or in other words, if she were a man instead of a 
married woman." Other judges and many authors have 
expressed the same opinion as to that and similar enact
ments ; and in my opinion it expresses in a direct way 
what is the policy of our Act of 1895. This present case 
depends upon the meaning to be given to sect. 4, sub-sections 
1 and 4 of the Act of 1896. The first one I have already 
quoted ; the other is as follows : “ Nothing contained in 
this Act shall prejudice the husband’s tenancy or right to 
tenancy by the curtesy in any real estate of the wife.” I 
shall endeavor to keep the discussion of the two sub-sections 
distinct, and I shall deal with sub-sect. 1 first. It relates 
to property to which the other may have no reference. If 
the wife's property were estates for life, for instance, or 

(1) [1885] 1 Ch. 306.

1901.
DkBvhy 
DeBcry. 

Barker, J.
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1901. there had never been issue of the marriage, no question of 
loin in tenancy by the curtesy could arise, liecause the conditions 
lieHvar. upon which that particular form of tenure depends had 

Barker, J. never come into existence. The rights of the husband as 
such would, however, have arisen ; and to the extent that 
this section cuts down his rights in such a case, it would 
also cut down his rights in property ns to which the 
tenancy by the curtesy might exist, except so far ns these 
rights have been preserved by the saving clause. Section 'i 
of the Act confers upon every married woman the power 
to acquire, hold and dispose of by will or otherwise any 
real or personal property as her siquirate piiqswty in the 
same manner as if she were a femr mile : and sect. 4, sub- 
sect. 1, which I have already quoted, provides how a 
woman married before that Act passed shall have, hold, 
enjoy and dispose of her real estate ; that is, she shall, not
withstanding coverture, have, hold, enjoy and dispose of it 
free from her husband's debts and obligations and from his 
control or disposition without her consent in as full and 
ample a manner as if she were sole and unmarried. The 
huslutnd by virtue of the marriage and altogether irre
spective of any tenancy by the curtesy, and though he might 
never become tenant by the curtesy initiate, at common 
law took a freehold interest in his wife’s estate of inherit
ance which she jMissessed at the time of marriage or of 
which she liecame seised during coverture. On this point 
it is said as follows in Marqueen on Husband and Wife( 1 ) : 
“ Such real estate as belonged to the wife Indore the 
marriage, or may come to her during the marriage, is 
placed by the marriage under the dominion of the huslnuid ; 
a dominion, however, limited by and commensurate with 
the coverture. The law says that by the marriage the hus
band acquires, and during the marriage enjoys, a freehold 
interest in his wife’s real estate for their joint lives ; both 
being seised together in her right by entireties ; the effect 
of which is to put the ownership for the coverture entirely 
in the husliaud's power. Hence he can alienate this owner
ship at pleasure ; and his conveyance will pass the freehold 

(1) 2nd ed. 28.
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without the wife’s co-operation. 80 lie may of course 
charge his wife's estate for their joint lives; the charge, how
ever, of whatever kind, ceasing with the marriage. Hut the 
ultimate property, that is to say, the inheritance or fee of 
the estate, is not in the lmslinnd, whose marital right is 
txmnih-d by the coverture. Where then is the ultimate 
property or inheritance or fee of the wife’s estate while 
the marriage lasts# It remains in the wife herself subject 
to the lmslmnd's rights and can lx» departed with by the 
joint act only of loth the married parties."

In Caldwell v. Stiiihiroiin Fiif mid Life Insurance 
Co. (1), Ritchie, C. J., says : “The husband has a freehold 
estate in the land anil the exclusive right of occujxition ; 
an indefeasible title to the land which no one can defeat 
or disturb, which gives him a full and perfect title to the 
rents and profits of his wife’s real estate during the 
coverture, and, in the event of the birth of a child, after 
the death of his wife during his life."

To give effect to the plnintitfs contention anil preserve 
all these rights to the huslianil during his life would leave 
the position of huslxmds married before the Act passed 
practically unaltered as to the real estate of their wives, a 
result which renders that section of the Act altogether 
useless. Before the Act passed the wife’s real estate was 
free from all liability for the husliand’s debts and obliga
tions; and even if the Act of 18115 conferred upon the wife 
a power of disposal without her huslxmd’s concurrence, 
which lxifore that she could only exercise with his con
currence testified in a particular way, her conveyance 
under the late Act, according to the plaintiffs contention, 
carries with it no right of possession and no right to the 
rents and profits during the husband's lifetime. Such a 
construction seems to me unreasonable, and I think is not 
warranted by the language of the section or the general 
scope and object of the Act.

How can it lie said that a wife holds her real estate 
as if she were sole and unmarriisl if her huxliand can 
alienate it during coverture without her co-operation !

(1) 11 Can. 8. C. R. 220.
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How cnn slit1 enjoy it ns if she were sole mid unmarried if 
her husband can take all the rents and profits without 
reference to her ? And how can she dispose of it ns if she 
were sole and unmarried if her husband must in some way 
concur in the act to give it validity ?

In Cooper v. Macilonald (1), an authority constantly 
referred to in this class of cases though it had reference to 
separate estate created by will, Jessel, M. R., says: “A gift 
of a fee simple estate or a gift of a capital sum of money 
to the separate use of a married woman gives her the same 
power of alienation over it ns if she was a single woman. 
She is entitled to dispose of it ns if she were not a married 
woman at all, and that at once gets rid of nil)' notion of the 
husluind having an interest."

Again the married woman—as well the woman mar
ried before the Act as after—has full power of making 
contracts in reference to her separate property and to bind 
it by her contract. She can be sued upon such contracts 
and a judgment against her can be enforced by execution 
against her separate property : Moore v. Jackson (2). In 
Furrtnnv. Mitchell(3).Moss,C. J. A.,says: “To require the 
concurrence of the husband and the execution of the deed 
by bim in order that the estate may be conveyed would 
seem to be equivalent to neutralizing or at least largely 
inquiring the provision that she shall lie liable on any 
contract made by her respecting her real estate as if she 
were a feme noie. How, it may well be asked, can the 
husband be compelled to join in a conveyance when he is 
not a party to the contract ! And if he can be compelled, 
what is the object of requiring his concurrence t " When 
the Act gave the wife a power of disposing of her property 
the Legislature must have intended to confer a power of 
disjsisal independently of the husliund, ! localise she always 
hail the power of disposal with his concurrence.

It was further argued that to give to sub-sect. 1 the 
meaning contended for by the defendants would virtually 
place women married before the Act passed and those

(1) 7 Ch. I). m (2) 22 Can. 8. C. H. 210.
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married afterwards upon the same footing, whereas it was 1901. 
obvious from a reading of the Act that this was not t"=»y«v 
intended. And certain verbal differences in the two sub- DeBcby. 
sects. (1 and 2) were relied on as clearly indicating such Barker, J. 
intention. Sub-sect. 2 is as follows : “ The real estate 
of any woman married after the commencement of this 
Act, whether owned by her at the time of her mar
riage or acquired in any manner during her coverture, 
and the rents, issues and profits thereof respectively shall, 
without prejudice and subject to the trusts and ^provisions 
of any settlement affecting the same, notwithstanding her 
coverture, be held and enjoyed by her for her separate 
use, free from any estate therein of her husband, during 
her lifetime, and from.his debts or obligations, and from 
his control or disposition without her consent, in as full 
and ample a manner as if she were sole and unmarried, 
and her receipts alone shall be a discharge for any rents, 
issues and profits of the same.” The remainder of the sub
sect. relates altogether to personal property, and will be
referred to hereafter. . .

There may be differences more or less substantial
between the rights of these two classes of married women 
as secured by these two sub-sections. There certainly are 
differences in their language, but not more so as it seems to 
me than one might fairly look for. One is dealing with an 
existing state of things, the other with a future state of 
things. One is taking away from the husband rights 
which he possessed and transferring them to the wife, if it 
is operative at all, while the other is preventing any such 
rights in the case of future marriages ever coming into 
existence. One is removing the wife’s disabilities as to her 
real estate while the other is preventing the wife of the 
future from ever being under any such disabilities. I am 
not called upon now to place any construction upon sub
sect. 2, and desire to leave myself entirely open to deal 
with cases under it when they arise. Subject to that 
remark I may point out that it is not an altogether unusual 
thing to find provisions in statutes inserted from abundant 
caution, as is said, special provisions which are in reality
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1901. covered by general ones. Neither is the insertion or oniis- 
DeBunv sion of words to be relied upon in all cases as furnishing a 
DkHvkv. key to the true construction. For instance, sub-sect. 2 con- 

Barkor, J. fers no power of disposal as is done in sub-sect. 1. Is it 
therefore to be said that women married after the Act 
passed have no such power while those married before 
have ! Might it not be argued that the husluuid in that 
case never took any interest during coverture in the wife’s 
real estate ; she always hail the entire control and sole 
ownership and, therefore, could alienate it ; a power by law 
incident to such ownership. The huslmnd's right of pos
session is not by that section taken away in words. Is it 
therefore to exist ! In the remainder of the sub-sect, the 
wife’s right to her personal estate is ilealt with, and the 
section in words deals with all married women alike in that 
respect. There is nothing said alsmt it being se|>arate 
estate, and yet, can there be an)" doubt that it is to be held 
as separate estate, in the meaning of that phrase as used in 
the Act, in the same way as the wife's real estate is ! That 
part of the section which deals with the personal estate is 
as follows : “ And every married woman, whether married 
before or after the commencement of this Act, shall and 
may, subject to the trusts and provisions of any marriage 
contract, or settlement affecting the same, notwithstanding 
her coverture, have, hold, enjoy and dispose of all her ]>er- 
sonal property whether lxdonging to her before marriage 
or acquired by her by inheritance, bequest or gift, or as 
next of kin to an intestate, or in any other way after mar
riage, free from the debts and obligations of her husband, 
and free from his control or disposition without her consent 
in as full and ample a manner as if she continued sole and 
unmarried.” This clause is in all essential respects identi
cal with sub-sect. 1 dealing with the real estate of women 
married before the Act passed ; and there seems no reason 
for attributing to the Legislature an intention to deal differ
ently with real and personal property. They are put on 
the same liasis by the Married Women's Property Acts of 
England, and they were dealt with in the same way by
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our own previous legislation. In Lea v. Wallace (1), 
Mr. Justice Haninyton in speaking of In re Cleveland (2), 
says : “ That case, it is said, deals with personal property 
alone. I can see no difference in its effect, whether con
fined to personal or extending to real property. The words 
of the statute are and always were, 1 the real and personal 
property,’ and the term 1 separate ' applies to each alike, 
and must I think have the same effect on each as to the 
husband’s rights.” Previous to the passing of the Act of 
1895, the personal property of the wife on her death went 
to the husliand by virtue of his marital right—he was 
entitled to it by common law right for his own benefit : 
In re Cleveland (3), affirmed on appeal, nub nom. 
Lamb v. Cleveland (4). The Act of 1895 by sect. 22 makes 
a special provision for the devolution of the separate per- 
sonal property of the wife (which includes all of her 
personal property except what she received from her 
husband during coverture), in case of the wife dying 
intestate and leaving children ; in which case the surviving 
husliand is entitled to one-half if the children are his, and 
one-third if they are those of a former marriage. The 
husliand therefore now takes from his wife—her personal 
property descends to him, whereas formerly he took it all 
as her husband. This I think indicates that the personal 
property was by the Act divested from the husband and 
vested in the wife with a full power of disposal. And it 
must be borne in mind that this is true not only as to 
women married after the Act passed but of those married 
before, and it is true as to women married liefore the Act 
not only as to the personal property which they might 
acquire after the Act passed but also of that which they 
had when they married. The intention of the Legislature 
to interfere with the vested rights of husbands in the per
sonal property of their wives seems to be clear beyond 
doubt ; and it is difficult to see how any different intention 
as to the real estate can be arrived at when the two are 
dealt with by clauses which are identical in language and

DkBcrv
r.

DkBchy. 
Barker, J.

1001._

(1) 33 N. B. 544.
(2) 2D N. B. 70.

(8) SIN. B. 70.
(4) IB Can. 8. 0. R. 78.
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1901. there is nothing in other parts of the Act to denote or 
litlii Hi suggest any sucli different intent.
DkBvry. I liave already referred to the effect of construing this 

Barker, J. sub-sect. 1 in accordance with the plaintiff's contention and 
shewed how it would in that way be practically rendered 
useless. The conveyance of the wife would not carry any 
right to the possession or enjoyment of the property during 
the husband’s life ; and though she is empowered to bind 
her separate property by the contracts no judgment against 
her for a breach of such contract could lie enforced against 
such property so as in any way to interfere with the 
husband’s possession or enjoyment of it during his life. 
In addition to this, as c. 72, C. S. N. B., has been repealed, 
the position of married women who at the time the Act of 
1895 passed were for sufficient cause living separate from 
their husbands, or had been deserted or abandoned by 
them, and had therefore acquired that full control and 
title to their real and personal property secured to them 
under that chapter was, according to the plaintiff's con
tention, entirely altered to their detriment. They are 
included in the class of married women whose rights 
as to their real property are governed by sub-sect. 1 ; 
and as a necessary result of the plaintiffs contention 
their rights vested in them have been taken away, 
their husliands’ right of possession and enjoyment during 
life has been restored to them ; and instead of the recog
nized policy of the Act being advanced this particular class 
of married women have not only been deprived of their 
vested rights, but their husbands have been restored to the 
marital privileges which, by their misconduct, they had 
forfeited. I can scarcely think the Legislature ever in
tended any such result. On the contrary, I should say this 
sub-sect. 1 was intended to take away the husband’s rights 
during coverture, and that the plaintiff’s contention that he 
is entitled to the rents and profits cannot be maintained 
under this sub-section. I shall make but a brief reference 
to a few cases, which seem to have a direct bearing upon 
this part of the case. In Moore v. Jackeon and Lea v. 
Wallace, already cited, the question involved was as to the
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power of a married woman to bind her separate property 
by contract. Though that is a different question from the 
one involved in this case, it depended largely upon the 
same provisions in the Acts. In the former case, it appeared 
that the married woman held and enjoyed her property 
under c. 125, R. S. O. (1877), “five from the debts and 
obligations of her husband, and free from his control 
and disposition without her consent, in as full and ample 
a manner as if she were sole and unmarried." This 
language is identical with that of sub-sect. 1 of sect. 4 of 
our Act, except that our Act says, “ shall have, hold, enjoy 
and (litt/Huie of." By virtue of sect. 3 of c. 127, R. S. O. 
(1877), then in force, a married woman was enabled to con
vey her estate in her lands by deed as fully and effectually 
as if she were a feme mile, except that her husband must lie 
a party to and execute the deed—a provision similar to 
that in c. 72, C. S. N. B., in force prior to the Act of 1895. 
An Act passed by the Ontario Legislature in 1884, by 
which the provision requiring the husliand to join in his 
wife’s deed was repealed ; and after that repeal the married 
woman made the notes sued upon, in reference to which it 
was sought to make her separate property liable. At page 
233 of the report (22 Can. S. C. R.), Gwynne, J., says : 
“ Eo in eh i ii ti upon the passing of that Act ” (that is, the 
Act of 1884), “the defendant lieeame absolutely entitled to 
convey the said lands in fee simple as her separate property 
as fully and effectually as if she were a feme mile, by a 
deed executed by herself alone, without her husband being 
a party to and executing the deed." Sect. 1 of the Ontario 
Act of 1884 (47 Viet., c. 19) is precisely the same as sub
sect. 1 of sect. 3 of our Act,—“ A married woman shall be 
capable of acquiring," etc. At page 235 of the same report 
Gwynne, J., says : “ I have already expressed my opinion 
that sect. 1 of 47 Viet., c. 19, enabled every married woman 
to dispose of her real property by will or otherwise ; but 
apart altogether from this clause, and resting solely upon 
the repeal of the exception in sect. 3 of c. 127, R. S. O., 1877, 
it is clear that every married woman can dispose of abso
lutely (by deed executed by herself alone) the whole estate

295

1901.
DeBvry 

DkBlry. 

Barker, J.



20G NEW HHVNSW1CK EQUITY REPORTS. [VOL.

1901. which ii vested in her. So long as she lives, therefore, it 
DbHi hv cannot be doubted that she has an absolute jit* die/Mmcndi 
UkUvrv. of all real property which the law enables her to hold and 
BnrkiT, J. enjoy free from the control and disposition, and from the

debts and obligations of her huaband." In the game case 
the present Chief Justice of Canada, after speaking of the 
effect of the repealing section in the Act of 1884 ns to the 
husband joining in the deed, says ( 1 ) : “ Thenceforward 
married women were completely emancipated from their 
husbands’ control, both ns regards the enjoyment and the 
disposition of their real estate.’’

In Wallace v. Lea (2) it was also sought to make the 
separate property of a wife liable for her contracts made 
during coverture ; and the liability was based, not upon 
any express power given to her to enter into contracts, for 
her common law disability in that respect had not been 
expressly taken away, but upon an implied power arising 
out of and incident to that peculiar kind of separate estate 
which she took and held under sect. 1 of c. 72, C. 8. N. B. 
That contention failed, and it failed as I have already 
pointed out upon two grounds ; first, that the wife had no 
jot duqmncndi apart from her husband, and second, that 
the wife had no power, express or implied, to make con
tracts. Now the Act of 1895 repeals c. 72, C. S. X. B.,—the 
necessity for the husband joining his wife in the convey
ance no longer exists—the wife has the express power of 
making contracts and of disposing of her property by will 
or otherwise as if she were sole and unmarried ; so that 
her emancipation from her husliand's control as to her 
separate property seems as complete under our Act of 1895
as was that of the wife whose rights and powers were 
adjudicated upon in Moure v. Jaekmn.

In Jn re Drumnunuir Con tract ('.l) a question arose ns to 
the validity of a conveyance by two married women made 
without the concurrence of their husbands, the marriage 
having taken place after the Married Women’s Property 
Act of 1882 (Imp.) had come into operation. Chitty, J., in

(11 At p. 223. (2) 28 fan. S. O. H. 505.
(3) |18«11 1 Uh. 521.
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giving judgment deals with three different classes of cases, 
only one of which is important here. He says : “ First, as 
to the lands of which a married woman is tenant in fee- 
simple in possession or remainder, the 77th section of the 
Fine* and Recoveries Act in substitution for the old tine 
enables her by deed to dispose of such lands as effectually 
as she could do if she were a feme sole, save that no such 
disposition shall lie valid unless the husljand concurs in the 
deed and it is acknowledged. Sect. 1, sub-sect. 1, of the Act 
of 1882, read in connection with the 2nd sect, of the same 
Act, enables her to acquire, and dispose of, all real property 
belonging to her at the marriage, or acquired by, or devolv
ing upon her subsequently as if she were a feme note. It 
cannot 1* doubted that the effect of the Act of 1882 is to 
abolish in such cases the necessity of the concurrence of 
the husband and of the acknowledgment of the deed, and 
thus to enable the married woman to make a valid dis
position of her fee simple lands whether in possession or 
remainder." And he cites Taylor v. Meads (1) in support 
of that conclusion. Now the two sections which Chitty, J., 
says have that effect are sect. 1, sub-sect. 1, of the Imperial 
Act of 1882, which is the same as suh-s. 1 of sect. 8 of our 
Act, and sect. 2 of the Imperial Act, which is as follows : 
“ Every woman who marries after the commencement of 
this Act shall lie entitled to have and to hold as her 
separate property, ami to dispose of in manner aforesaid, 
all her real and personal property which shall tielong to her 
at the time of the marriage, or shall be acquired by or 
devolve upon her after marriage, including any wages,” etc. 
.See also Ridilell v. Erringtim (2); Hiyte v. Jln/te (3).

In my opinion, therefore, the clauses to which I have 
referred, unless limited in their application by the other 
clause as to the husltaud's tenancy by the curtesy, con
ferred upon Madame DeBury authority without her hus- 
Iland's consent or concurrence to make the conveyance in 
question, and that such conveyance would carry with it to 
the grantees, Coster and M iss Simonde, a right to take the

(1) 4 DeG. J. & 8. SOT. (2) 26 Ch. D. 220.
(3) |1882) 2 t h. 336.
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1901. rents and profits of the real estate conveyed by it, as well 
UkHvitv as the possession of the property, subject, of course, to the 
DkBvkv. rights of the lessees.
Barkor, J. This brings me to the other question involved in the 

case as to the effect of sub-sect. 4 of sect. 4, saving the hus
band's rights as tenant by the curtesy—a question not 
unimportant, nor altogether free from difficulty. This sub
sect, is as follows : “Nothing contained in this Act shall 
prejudice the husband's tenancy or right to tenancy by' 
the curtesy in any real estate of the wife." This section, 
which applies alike to those married after as those married 
before the Act came into force, cannot mean that nil the 
husband's rights are preserved, for that would render 
entirely nugatory' all the provisions of the Act relating to 
the wife's real property. It is clear that the husband’s 
rights, qua husband, are not within the scope of this section. 
His rights in reference to his wife’s real estate, which he 
holds during coverture, may be the same as those he holds 
after the wife’s death as tenant by the curtesy', but they' 
are held by different titles ; during coverture the husband 
holds as husband in right of his wife, and after her death 
he holds as tenant by the curtesy in his own right. I am 
unable to find any authority' which determines that the 
husband, on the birth of a living child capable of inheriting, 
and when he thereby becomes tenant by the curtesy 
initiate, acquires any interest in or right to the control, or 
disposal or enjoyment of his wife’s real estate beyond what 
he had as husband. All the authorities agree that the 
estate of the tenant by the curtesy comes into active 
existence only' when it becomes consummate by the death 
of the wife. In 1lurchtU v. tiroivn (1), Parker, J., speaks 
of the husband’s right as being a continuance of the wife’s 
possession, or possessory right. And in Couper v. Mnclkmald 
(2) Sir tieorge Jessel treats tenancy by the curtesy as a 
mere devolution of the estate by operation of law. All 
authorities agree that there are four requisites necessary to 
make this tenancy. (1) Lawful marriage; (2) the seizin 
of the wife in the land ; (3) issue born alive anil capable of 

(1) 2 AIL 1(18. (2) 7 Ch. D. 288.
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inheriting, and (4) the wife’s death. Blackstone, 126, says : 
“ As soon, therefore, as any child was born, the father began 
to have a permanent interest in the lands, he became one 
of the /hi rer curtis, did homage to the lord, and was called 
tenant by the curtesy initiate ; and this estate being once 
vested in him by the birth of the child was not suffered to 
determine by the subsequent death or coming of age of the 
infant.” In Vol. 8, Amer. <(• En y. Ency. of Law, 2nd ed., at 
]«ige 507, tenancy by the curtesy is defined as “an estate for 
life, accruing to the husband on the death of the wife, in 
the estate of inheritance of which she was seized in posses
sion in fee simple, or fee tail, during coverture, provided he 
has had by her lawful issue, capable of inheriting the 
estate, born alive, before her death.” That the hus
band, as tenant by the curtesy, takes no interest in his 
own right until after the wife’s death, is decided by Jouer 
v. Davier ( 1), where all the authorities are cited in the 
elaborate argument of that case in the Court of Exchequer. 
The question there was as to the merger of a term of 
years, and a freehold, the reversion in fee having been 
devised to the wife, whose husband was possessed of a 
term of years. It was held that the two estates were en
joyed by the husliand in different rights during coverture, 
and there was, therefore, no merger. In that case the 
Court say : "It was said that the husband in truth held 
loth estates in his own right ; that having issue lorn he was 
already tenant by the curtesy of England as well as termor. 
His wife is still living, but it was contended that this made 
no difference. Lord Coke says, Co. Lit. 30 a : ‘ Four things 
do belong to an estate of tenancy by the curtesy, namely, 
marriage, seizin of the wife, issue and death of the wife.’ 
And again, he says,—1 That albeit the estate (of tenant by 
the curtesy) be not consummate until the death of the wife, 
vet it has such a loginning after issue had in the life of his 
wife, that it is respected in law for divers purposes.’ And 
Is- calls this estate a tenancy by the curtesy ‘ initiate' and 
not ‘consummate.’ He also mentions the purposes for 
which such estate is considered in law to exist during the 

(1>6H. &N. 761).

1901. 

DkBckv 
DbBury. 

Barker, J.



100 NEW BRUNSWICK EQUITY REPOHTB. [VOI.

1901. life of the wife; such as doing homage to the lord and 
iikBvbi- avowry. According to this high authority then, it would 
liKin-Kr. seem that until the wife’s death, when the estate would be 

iiui'kcr. 3. ‘consummate,’ the husband would only be the tenant by the 
curtesy for certain limited purposes. No decision, or even 
dictum, was cited to shew that the huslamd during the 
wife’s life was tenant by the curtesy in any more extended 
sense. And in the absence of all decision, we see no ground 
for confounding the distinction between ‘initiate’ and ‘con
summate,’ token by Lord Coke, and for holding that the 
husband, during the wife’s life, is tenant by the curtesy 
for any further purposes than those which he enumerates." 
This case came Indore the Court of Exchequer Chamber 
on appeal, and is reported in 7 H. & N. 507. That Court 
sustained the decision, and in their judgment say: “ It is 
only upon the death of the wife that the husband becomes 
tenant by the curtesy, in the proper sense of the term."

It may be said that Pourrirr v. Raymond (1) is in 
conflict with this view, hut on examination of that case it 
will I think lie found not so. The simple point there was, 
whether the Sheriff was justified in seizing the crops off of 
land said to be owned by the wife pn an execution against 
the husband, the crops having been acquired by the hus- 
liand’s labour. It is true that the Chief Justice told the 
jury that if the wife was seized in fee of the land the 
husband would be tenant by the curtesy, and if as such 
he cultivated the land for his own benefit by his own 
capital and labour, or by the labour of his servants or 
children, to whose services he was entitled, then the pro
ceeds of such cultivation would belong to him and be liable 
to the execution, and if he was in possession the Sheriff 
would have a right to enter and levy. It is also true 
that this direction was upheld. The question arose under 
c. 114, U. S. N. B., then in force as to married women ; 
the contention being that the land belonged to the wife 
and that the crops off the land necessarily belonged to 
her also, and therefore were free from seizure for the hus
band's debts. There was no question as to the particular 

(1) 1 Han. 521).
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rights of a tenant by the curtesy initiate ; and though the 
Chief Justice uses the term “tenant by the curtesy” his 
charge would lx; equally accurate if he had substituted the 
word “husband" for the words “tenant by the curtesy." 
That he had no intention of thereby attributing to the 
husband as tenant by the curtesy initiate any rights not 
enjoyed by him as lmslxuid is clear from other parts of the 
judgment. He says : “ Even if the wife had an estate in 
the land (which we do not admit), by common law the 
huslMind would have the right to the possession and would 
he entitled to the rents and profits. Whatever the effect of 
the Rev. Stat., c. 114, may he upon the rights of the hus- 
l«ind, it does not exempt the produce and profits of the 
wife’s land, of which the husband is in possession, and 
which produce and profits are created by his labour, from 
Ix'ing taken in execution against him."

In my opinion, therefore, the rights which are saved 
by the section are the husband’s rights as tenant by the 
curtesy consummate—or as the Court in Jones v. Davies 
say—as tenant by the curtesy in the proper sense of that 
term—that is to say, the rights in his wife’s real property 
after her death, which became initiate on the birth of the 
eldest child alive. Notwithstanding the conveyance by 
Madame DeBury, the plaintiff, should he survive her, will 
cm her death he entitled to his right as tenant by the cur
tesy in her real estate during his life, carrying with it, of 
course, the possession and the rent* and profits. This con
struction carries out what seems to me the intention of the 
Legislature as indicated by a consideration of all the sections 
of the Act; it renders all the parts of the Act operative to 
carry out the true policy of the Act, which is to take away 
during coverture the control of the wife’s real estate from 
the husband and give it to her, and it does not infringe the 
rule of construction as to taking away vested rights further 
than is necessary to give the effect to the intention of the 
Legislature as gathered from this Act, and such other Acts 
as one may properly refer to in determining that question. 
Hope v. Hope (1), and In re Lamlrrt's Estate (2) may be 

(1) (1802] 2 Ch. m (2) 30 Ch. D. 626.

1901._
IikBvkv
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1901. cited as shewing that the conclusion at which I have 
DkBcuv arrived carries the right of the husband, as tenant by the 
DkBcrv. curtesy, no further than the law would have done had the 

Barker. J. saving section been omitted from the Act altogether. This 
is not so because the decision in Hope v. Hope has reference 
only to that part of the wife’s real estate which may 
remain undisposed of at her death, that is to say, her dis
posal of the property defeated the husband’s right as tenant 
by the curtesy in the land disposed of, and his interest only 
accrued on her death as to what remained. The clause in 
our Act—at all events as to women married before the Act 
came into force—prevents the conveyance of the wife hav
ing any such effect. The effect of the clause upon the 
property of women married since the Act came into opera
tion, may possibly be more restricted as regards the hus
band’s rights, but upon that I express no opinion.

A further contention was made to the effect that as 
the rent by the terms of the leases was reserved payable to 
the plaintiff and wife, as I believe is the case as to the most 
of them, his right to receive the rents would not be taken 
away by the wife’s conveyance of the reversion, I do not 
think this contention well founded.. These Married Women’s 
Property Acts only have reference to the rights and reme
dies of huslrand and wife inter ne, and if the effect of the 
Act is to take away from the husliand all interest in the 
reversion during coverture, and in the rents and profits, 
and vest it in the wife, as the rent follows the reversion, 
it becomes payable to her or to whomsoever the reversion 
for the time living belongs: Beer v. Beer(1).

The main question involved in this suit must be de
cided adversely to the plaintiff, and as to so much of the 
relief asked for, as relates to a declaration that the convey
ance to Coster and Miss Simonds is void and an injunction 
restraining them from receiving the rents and profits, 
the bill must lie dismissed. One other question remains. 
The plaintiff alleges that he advanced from his own 
moneys certain sums which were expended on the Runkine 
wharf property, which is a part of his wife’s property, 

(1) 1(1 Jur. 423.
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conveyed to Coster and Miss Simonds, for its preservation 
and in repairing it, and for the amount so expended the 
plaintiff claims a lien. It was agreed that this matter 
should remain in abeyance until after the main question 
should be determined. Should the parties disagree as 
to this claim the case can be set down at any time 
convenient to those engaged in it, and the claim can be 
determined. In the meantime the question of costs will l>e 
reserved.

SAUNDERS v. WILLIAM RICHARDS COMPANY, 
LIMITED.

Jurisdiction—Assessment of damages — Common law remedy— 
Dam—Structural alterations—Washout—Injury to rijxirian 
owner—Diversion of natural stream — Prottf of damage — 
Mandatory injunction — When granted—Form of mamlatory 
injunction.

A dam erected in 1858 across a natural stream upon land owned 
by the defendants, and used for the defendants* purposes, was 
in 181)1 altered in respect of its devices for carrying off surplus 
water by the defendants’ Immediate predecessors in title, 
contrary to the protest of the plaintiff, a riparian owner 
since 1880. In 1900 a portion of the dam was carried away by 
a freshet, owing, it was alleged by the plaintiff, to the 
insufficiency of the alterations in the dam, and it was alleged 
that material daman was done t<> the plain tiffs land, out 
the evidence as to its precise nature and extent was slight 
and unsatisfactory, and the defendants denied any liability.

Held, that the questions involved heinrç the liability of the 
defendants, and the extent of the Injury sustained by t in- 
plaintiff, and the Court doubting its jurisdiction to assess the 
damages, the hill should lie dismissed, and the plaintiff left 
to his remedy at law.

A diversion of a natural stream from its natural channel in front 
of the land <*f a riparian proprietor is actionable at his 
instance without proof of actual or proliable damage.

A mandatory injunction will not lie granted except in cases 
where extreme or very serious damage will ensue if the
injunct km Is withheld.

The form of a mandatory injunction adopted in Jackson v. 
Sormanby Bfick Co. (1899) 1 Ch. 438, approved of.

The facta in this suit sufficiently appear in the judg
ment of the Court.

1901.

DkBl'hv 

LIkBury. 

Barker. J.

1901.

AUQUMt X.
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Argument was heard May 7, 1001.

A. B. Connell, Q.C., and A. R. Slipp, for the plaintiff.

(1. IV. Aliev, Q.C., and R. IV. Mr Leila n, for the defend
ants.

1001. August 27. Barker, J. :—

In August, 1880, the plaintiff became the owner, and 
has, since that time, continued to be the owner, of a lot of 
land lying on the southerly side of Burnt Land brook, a 
small stream flowing into the southwest branch of the 
Mirnmichi River, at Boiestown, in the County of Northum
berland. In August, 1801, one William D. Richards and 
the defendant, < Imiter, purchased and acquired a lot of 
land and certain mill privileges, also on the said brook, 
lying to the east of the plaintiffs lot, extending across the 
stream and down the stream opposite the plaintiff’s lot to 
the highway bridge, where it recrossed the stream to the 
south side. In 1800 the defendants, the William Richards 
Co., Ltd., were incorporated under the New Brunswick 
Joint Stock Companies’ Act, 1803, for the purpose of 
carrying on a milling business ; and -with a view to that 
object acquired from Richards & Gunter, in 1800, among 
other properties, their lot on Burnt Land brook just 
mentioned, with the mills and mill privileges belonging 
to it. This property was afterwards conveyed to the 
defendants, The Eastern Trust Co., to secure an issue of 
bonds made by the Richards Co. By the provisions of 
this last assignment the Richards Co. were left in 
possession to operate the mills in question ; and this 
suit may, therefore, be determined irrespective of the 
conveyance to the Trust Co., and it was so argued. Some 
twenty years before the plaintiff purchased his lot, the 
owner of what is now the Richards lot, built a dam across 
the river on his own land, and also a grist mill, a carding 
mill and a saw mill. The grist and carding mills were on 
the northerly side of the river and the saw mill was built 
on what may be called a small island which, at this point,
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divided the stream into two brandies, spoken of as the 1901. 
northern and southern brandies. These mills and the dam Savnmkm

William
lllt'IIAHIIM

connected therewith came into the possession of Richards
& Gunter at the time of their purchase in 1891 ; and ‘lJmJxkk * 
although they seem to have been changed to some extent j
in the meantime, I understand the plaintiff to find no fault 
with matters as they stood at that time. He contends, 
however,—and this is the substantial part of this case— 
that by reason of certain structural changes made in the 
dam by Gunter & Richards in 1891, and by the Richards 
Co. in 1900, not only has its capacity for carrying off the 
surplus water, and resisting the pressure upon it in case of 
such sudden and extreme freshets ns are common in such 
streams, been materially lessened, but that also the natural 
course of the stream as it flows over or along the plaintiff's 
land has been so diverted as to cause material and perma
nent injury. It is, perhaps, necessary to point out here 
that the plaintiff claims that the northern branch of the 
stream is the main branch of the stream at this point, and 
that his land extends tut medium filum uqutr, so that 
when, in his bill, he speaks of his land, I presume he means 
what he claims to be his. In section 10 of the bill the 
plaintiff alleges that the dam as originally built (which, as 
appears by the evidence, was in 1858), reached from the 
northerly to the southerly side of the brook, and its south
erly end was not more than a few feet, if any, south of the 
saw mill then standing upon the same site as the present 
saw mill. And in section 11, it is alleged, that by several 
washouts caused by the said dam the southerly bank of 
the said brook at the said dam was washed away, and at 
the time the plaintiff became the owner of the said described 
lot of land the said dam extended southerly from the said 
mill twenty five feet or thereabouts, and that that part of 
the dam on the southerly side of the mill contained a waste
way about 30 feet wide, and about 3 or 4 feet from the 
south side of the saw mill, which wasteway could be 
opened to allow surplus water to flow from the upper side 
of the dam, thereby relieving pressure upon the said dam ; 
and that when the said wasteway was opened water from
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the upper side of said dam flowed westerly along the south
erly side of the saw mill, and after leaving the said land of 
Richards & Co. flowed on to the plaintiff's land, and, strik
ing against the highway bridge, whirled in a pool about 65 
feet wide upon the plaintiff's land, hut doing no material 
damage to the land. And in section 12 the plaintiff alleges 
that when he became the owner of his land, the portion of 
the dam north of the saw mill—that is, between the mills— 
was so constructed that the surplus water flowed over the 
top of the dam intp Burnt Land brook proper (i. e. as I 
understand it, the northern branch ), lielow the dam, and 
that the water from the water-wheels flowed in a northerly 
direction also into Burnt Land brook proper. The bill 
then alleges that in 1891 Richards & Gunter closed up the 
wasteway in the dam south of the mill—closed up the pas
sage of the water from the wheels into the northern branch, 
and made one for the passage of the water into the south
ern branch, and sulistituted a series of gates for the old 
rolling dam between the mills. The bill then proceeds to 
describe the freshet, which occurred in May, 1000, by which 
the dam to the south of the mill was carried away, and 
material damage done to the plaintiff's land, and to a pri
vate bridge, which bad been put up in 1801 for use in 
connection with the mill, and which the plaintiff now alleges 
is in whole, or in part, on his land. Sections 16, 17, 18, 10, 
21 and 22 of the bill are as follows :—

“ 16. That the washout herein in paragraph 15 men
tioned, with its attendant damage, could not have occurred 
if the said wasteway so stopped up had been left open, or 
hail the wasteway on the northerly part of the said dam, 
hereinljefore referred to, been large enough to carry off the 
surplus water or bad the said dam been properly con- 
structisl and proper and reasonable wilstrways constructisl 
therein.

"17. That shortly after the washout herein in para
graph 15 mentioned, the defendant company, William 
Richards & Company (Limited), repaired the said dam, 
tearing away a considerable portion of what remained 
thereof on the south side of the said saw mill, and built a
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new dam, or continuation of the old dam, reaching from 
where the waateway said William D. Richards and Herbert 
H. Gunter had closed up, as hereinbefore set out, southerly 
about ninety feet into the lsink as it remained after the 
said washout.

“ IS. That the new portion, or continuation of the said 
dam so built, is not as high as the dam which was so 
partially destroyed, and on the nineteenth day of July last 
past, and since, water has run over the top of this new 
portion of said dam, and after leaving said land occupied 
by tbe defendant company, William Richards & Company 
(Limited), flowed over and upon plaintiffs land ; and that 
unless the new portion or continuation of said dam is built 
at least two feet higher water will from time to time con
tinue to flow over that part of said dam and thence over 
plaintiff’s land doing damage thereon and thereto.

“If). That the said defendant company, William 
Richards fit Company (Limited), built and constructed in 
said new portion, or continuation of said dam, a wasteway 
with two gates, each eight feet wide and eight feet deep, 
which said waateway is situated in the said dam where 
previously to the said washout the bank of said brook hail 
been and is entirely outside of where the previous dam had 
reached to.

“21. That the effect of constructing and opening said 
wasteway as now' situated in said dam will be to tear, 
wash away and undermine the I tank upon plaintiff’s land 
still remaining, and will also inevitably prevent and render 
useless any repairs undertaken by plaintiff upon that part 
of his land damaged by the said washout and will cause 
great additional damage to said land, and the said waste
way is now a standing menace to plaintiff’s land.

“ 22. That the defendant company, William Richards & 
Company (Limited), auhaequently to repairing and extend
ing said (lain dug and cut a passageway just below the 
dam in a southerly direction nearly parallel to said dam 
and through a pile of slabs piled in that position over 
thirty years ago, from the water-wheels of the said saw 
mill to the waateway now in the new portion of the said

1901.
Savndkrs

William
Richards
Company,
Limitkd.

Barker, J.



30«

1901.
Saunders

William
ItlCIIARDH 
(’OMI’AN V, 
Limitkd.

BnrktT, J.

NEW HltUNSWlCK EQUITY ltEl'OUTS. [VOL

dam. and water is continually running from said water
wheels through said passageway, and after leasing said 
passageway turns at right angles and flows from defend
ants' land over and upon the plaintiffs land and is continu
ally washing away and undermining plaintiffs land.” In 
sect. 23 of the hill the plaintiff alleges that hy the washout 
and the flowing of the water over the dam since its 
reconstruction in 1900 a well upon his land, used for 
domestic purposes, has been injured, and that unless the 
defendants are restrained from allowing water to flow over 
plaintiff s land the plaintiff will he unable to till in around 
said well to prevent it from freezing up as soon as the cold 
weather sets in. The prayer of the bill is as follows: 
“ That an injunction order may 1 granted restraining the 
defendants, their agents, servants and workmen from 
allowing water to escape from the wasteway as now con
structed in the newly built portion, or continuation of the 
said dam, to and upon plaintiff s said land, or to flow over 
the said dam to and upon the plaintiffs land, and com
pelling defendants to construct the said dam in a proper 
manner and to locate a wasteway in a proper place in said 
dam and restraining the defendants froii) allowing to escape 
from the water-wheels of the saw mill and flow along the 
passageway constructed hy them to and upon the plaintiff s 
land and from allowing water to escape or flow from and 
over said dam to and upon plaintiffs said land.” The bill 
also prayed that the bridge should he removed from the 
plaintiffs land, and for an assessment of the damages sus
tained by the washout and since by the water flowing over 
the dam and through the passageway.

The relief sought by this bill ranges itself under three 
different heads : (I) the damage occasioned hy the washout 
in May, 1900; (2) the removal of the bridge; and (3) the 
damage—existing or apprehended —caused to the plaintiffs 
property hy the changes in the dam, the continuance of 
which it is sought to prevent by way of mandatory injunc
tion. Damages are claimed against the defendant company 
for having maintained the dam in an inefficient state 
arising out of its faulty construction or in some other way.
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by reason of whicli it was unable to resist the pressure of 
water upon it caused by a freshet which took place in 
May, 1900, and from which damage ensued to the plaintiffs 
property. That the plaintiff's property was injured is not 
denied, though the evidence as to the precise nature and 
extent of it is so slight, that I should feel some difficulty 
in fixing the amount at which it should lie assessed. The 
defendants, however, deny all liability and put forward 
that the dam was properly constructed and amply sufficient 
for all ordinary purposes, hut that the freshet in question 
was of that extreme and unusual character which one had 
no right to expect and which therefore no ordinarily- 
prudent person could he expected to provide against. If 
the defendants in repairing the dam had simply restored it 
to the condition in which it was immediately liefore the 
accident, the fact that the plaintiff' lmd actually sustained 
damage while the dam was in that condition might and 
probably would he evidence upon which the Court would 
act so as to prevent a continuance of that state of things, 
hut as the defendants in restoring the dam have extended 
it, introduced gates into it, and otherwise remodelled it for 
the express purpose of improving its efficiency and pre
venting any similar accident in the future, the fact of this 
particular washout having occurred under the conditions 
which then prevailed has no bearing upon the question of 
equitable relief now asked for under conditions essentially 
different. It remains simply a question of money compen
sation to be paid for the injury done in case of the liability 
being established in an action at law. I am disposed to 
think that in such a case this Court has no right to assess 
damages, hut if it has, the plaintiff has an adequate remedy 
at law, and the questions which are involved in it are 
peculiarly for the consideration o" a jury. The question 
as to the bridge is of a similar nature. It involves a mere 
trespass, and for it there is also an adequate remedy at 
law. As to these two heads of relief the decree made in 
this case will in no way prejudice the plaintiff in any 
remedy open to him at law, and his rights for that purpose 
are entirely reserved.
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The remaining ground for relief involves some import
ant points as to the rights of riparian owners in a stream 
like the one in question. Before going into that part of 
the case I wish to say one word in reference to the 
plaintiffs title. At the argument the defendants’ Counsel 
admitted that the plaintiffs lot extended to the middle of 
the stream, though they assert that the main channel—that 
is the stream proper—is the south branch and not the 
north one as plaintiff claims. No doubt it is a general rule 
that the title to a lot so situated runs ad medium filum 
aqua;, carrying with it the title to one half of the 
alveun of the stream in front of the lot. That is a pre
sumption which may I*- and often is rebutted, either by 
the terms of the conveyance itself or by other circumstances 
which clearly indicate an intention on the part of the 
grantor that the lot should not so extend : Micklelliwait v. 
Newlay Bridge Co. (1).

I have accepted Mr. Allen's admission as containing 
the true construction of the deed from Jane Smith to the 
plaintiff, la-cause it would not have been made I am sure 
without due consideration. Should the point arise again 
it may be useful to refer to Chancellor Walworth’s opinion 
as expressed in Child v. Starr (2), acted upon as it was in 
Iiohert*im v. Wat mm (3), and McArthur v. Gillie« (4).

The rights of a riparian owner on a stream such as 
this, so far as they are involved in this suit, are stated con
cisely by Lord Blackburn in Oit Ewing v. Colquhoun (5). 
He says : " My Lords, where the property in the banks of 
a natural stream, above the flow of the tide, is in different 
persons, prima facie, and until the contrary is shewn, the 
Isnindary between their properties is the medium filum 
aqua:. In this respect there is no difference between the 
law of England and Scotland. And, after some diversity 
of opinions, it has, I think, been for many years the settled 
law of England, that the proprietor of land on the lsink of 
such a river has, as incident to his property in the land, a 
proprietary right to have the stream flow in its natural

(1) 33 C’h. O. 133. (3) 27 V. C. C. P. 678.
(2) 4 Hill (N. Y.)3R8. (4) 28 Or. 223.

(5) 2 App. Cas. «38, 851.
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state, neither increased nor diminished, and this quite 
independently of whether he has as yet made use of it, or, 
as it used to be caller!, appropriated the water.” In all 
these cases there must be, as pointed out by Lord Blackburn 
in the judgment just referred to, an injury sustained by 
reason of the obstruction placed in the nitwit* of the stream, 
where the obstruction is not per nc unlawful, before Courts 
will interfere. If the stream has thereby been diverted 
from its natural channel over or in front of the land of a 
lower proprietor, that is of itself injuria, liecause it is an 
interference with a proprietary right, and this Court would 
afford relief, though the plaintiff could neither shew actual 
damage nor demonstrate in what particular way such 
damage would likely arise in the future. If, however, the 
diversion is not a diversion of the stream from its natural 
channel nor from a course through which the plaintiff has 
in some way acquired as against the defendant a right to 
have the water flow, then it is necessary for the plaintiff 
to shew cither that actual damage has resulted or a well- 
founded apprehension that the mischief will in fact arise, 
in order to warrant this Court to interfere. And when I 
say damage, I mean a sensible injury anil not damage of 
so trivial a character that it is within the application of the 
maxim Üe minimi*, etc. : Emttrey v. Owen (1); Orr Ewiny 
v. CoUjulumn (2); Bickett v. Marrie (3); Attorney-General 
v. Corporation of Manchester (4); McLean v. Due in (5): 
Keith v. Corey (0).

The present case comes within the last of the two 
classes I have mentioned. The case put forward by the 
bill, or supported by the evidence, has no reference what
ever to a diversion of this stream from its natural channel. 
The condition of things which the plaintiff in section 25 of 
the bill expresses himself as willing to have restored, has 
no reference to the natural course of the stream, but to the 
course, as he says, it took in 1891, before Richards & Gun
ter took possession, and changed the dam. The case made
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1901. by the bill and supported by the evidence is, that by rea- 
Saundkbs son of these changes made in the dam and mill since 1891 
Wii.i.iam the water runs upon his land ; that the land has already
RllllAKIiS i , . a
C-™. been injured in that way, and there is reason for appre- 
Barkcr J lending greater damage unless means are taken to prevent 

it. And unless the evidence sustains one or other of these 
allegations the plaintiff cannot have the relief asked for.

I have examined the evidence very carefully and I am 
of opinion that the plaintiff has failed in establishing 
either allegation. In the plaintiff s own statement I cannot 
find anything in support of the allegations in the 18th sec
tion of the hill to the effect that on the 19th day of July, 
and since, water ran over the top of the new portion of the 
dam on his land. In fact, he says nothing about it at all. 
He speaks of damage which he sustained during the years 
prior to Richards going there ; that in that period some 30 
feet of his liank had been torn away, and lie describes the 
injury caused by the washout in May, and the damage 
likely to he caused by the dam since its restoration after 
the freshet. But he says nothing of any damage done to 
his land since 1891, except by the freshet. During that 
period he never complained of any, anil it was not until 
that accident took place that he seems either to have sus
tained any damage, or anticipated any. It may be quite 
true, as lie says, that water escaping through the present 
gates south of the saw mill does not run down in the same 
place as the water formerly did, when it escaped through 
the old wasteway, but in both cases it must run over the 
land, or in front of the land of the plaintiff. If he owns to 
the middle of the stream, as he contends, the water's course 
is over that half as well as the other. While the parties 
differ as to whether the north or south channel is the main 
course of the stream, the evidence clearly shews that there 
has always been a south channel through which the water 
flowed, either in front of or through the plaintiff’s lot. 
This hill was filed in August—a very short time after the 
repairs had been made, rendered necessary by the washout. 
The evidence was taken in this case in October following. 
If any damage to the plaintiff's land had actually taken



NEW BRUNSWICK EQUITY REPORTS. 313IL]

place by reason of the dam in its present condition, or by 1901. 
the water flowing where it does, it ought to have been an Salndium 
easy matter to have shewn it. The plaintiff" himself does William, 
not prove it, and I think the other witnesses disprove it.
The changes made in the passage way for the water from j,
the wheels after the freshet in 1900, seem to have been 
unimportant. Indeed, if the testimony of McConnell, one 
of the plaintiff’s witnesses, is to be taken and that of the 
defendants’ witnesses who spoke of them, what was done 
amounted to nothing more than clearing the passage which 
had existed before of the dirt and rubbish which had been 
thrown there by the washout. It could have bad as it 
seems to me no perceptible effect upon the course of the 
current when the water entered the plaintiff’s lot, and it 
could not have in any way resulted in injury. It is not 
necessary that I should put in writing my analysis of all 
the evidence—it will be sufficient if I state the conclusions 
to which my mind was directed. It is true that Richards 
& Gunter made some important changes in the mill and 
dam in 1891. They substituted gates for the old rolling 
dam between the mills and closed up the wasteway to the 
south of the saw mill. The plaintiff says he pointed out 
to both Gunter & Richards at the time the danger they 
were incurring in closing up the wasteway. They deny 
this. Events proved that the plaintiff’s opinion was right, 
for in 1891 the washout with its consequent injury to both 
plaintiff and defendants came. The defendants then sub
stituted gates in the dam to the south of the mill, not 
where the old waterway had been but further to the south, 
and extended the dam further into the land. The gates in 
the dam between the mills are so arranged that when 
closed the head of water can be increased four feet over 
what it was before, though when the gates are open the 
water flows over the dam at a less depth than before. I 
have no doubt whatever that this arrangement furnishes 
much greater safeguard from the dangers of washouts 
than was afforded by the dam in its condition previous to 
1891. The capacity for discharging the water is greater, 
the pressure upon the dam is more quickly relieved, and so
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far as tlte plaintiff is concerned I should say the effect of 
the existing arrangement is to carry off the principal 
volume of water down the north channel where it does not 
reach the plaintiff's land, or at all events either his bank 
or cribwork around his well or other point which he says 
is in danger. And as to the gates to the south of the mill, 
though they are not placed where the old wasteway was, 
the defendants were guided as to their location by the 
advice of a skilled and experienced workman, and they are 
so placed that water discharged through them flows down 
in a straight channel past the plaintiffs lot. The whole 
arrangement seems to me to be eminently in the interest 
of the plaintiff and calculated to prevent further injury to 
his land from the flowage of the water down this channel. 
There seemed to be a consensus of opinion on this point 
among the witnesses who testified as to it, and they were 
men of experience in such matters.

In Durell v. Pritchard (1), Turner, L. J., speaking of 
mandatory injunctions, says : “ The authorities upon this 
subject lead, I think, to these conclusions — that every case 
of this nature must depend upon its own circumstances, 
and that this Court will not interfere, by way of mandatory 
injunction, except in cases in which extreme or, .it all 
events, very serious, damage will ensue from its interfer
ence being withheld."

In Purl of Ripon v. Hobart (2), a case similar in its 
objects to this, it appeared that the defendants hod in 
contemplation the erection of a steam engine for throwing 
off the water from some low lands under their management 
into some drains communicating with the river Witham. 
Alternative relief was asked for by way of restraining the 
defendants from using any such engine thus throwing off 
the water so as in any manner to injure the banks of the 
river Witham or interfere with the drainage of the lands 
lying lower down the river than lands known as the Nocton 
lands. The witnesses had differed widely in opinion as 
to the prolwble effect of the proposed use of the engine, 
and the Lord Chancellor on that point said : “ The 

(1) L. R. 1 Ch. 244, (2) 3 M. & K. 160.
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conflict of tlic-HC opinions is undeniable and evinces the 
impossibility of any one being able to tell beforehand 
whether any given change proposed to be made is or is 
not such as in any manner to injure the hanks of the 
Withani, and interfere with the drainage of the lower 
lands. What purpose, then, could such an injunction serve, 
as the second alternative of the motion describes ! It 
would give no information ; it would prescribe no rule or 
limits to the defendants; it could not in any manner of way 
be a guide to them, if it did not operate as a snare. It 
would in reality amount to nothing more than a warning 
that, if they did anything which they ought not to do, they 
would be punished by the Court ; but it would leave to 
themselves to discover what was forbidden and what 
allowed. If, after receiving such a warning, they acted 
upon the opinion of impartial and experienced professional 
men, and yet some damage followed, this Court could not 
visit them very severely. The parties injured might then 
indeed recover damages at law, having leave to sue ; but so 
they’ may, of course, recover damages if no injunction he 
granted, and without asking the Court’s leave to sue. I 
can see no ground whatever, therefore, for granting an 
injunction of this description, which fails in the very point 
that forms the ground of the relief, the preventing irre
parable mischief. Ill the present case, till the event hap- 
pens no man can take upon himself to say with confidence, 
upon such evidence as is here brought forward, whether or 
not mischief will happen from any given change of ma
chinery, so long at least as that change does not go to a 
length so great as to be extravagant, and to which no one 
supposes the defendants could think of proceeding."

If this is true, when the evidence as to the anticipated 
danger is conflicting, how much stronger is the case where, 
as here, all the evidence is opposed to the idea that any 
danger exists at all. See Ellin v. Clemen* (1).

For the form of injunction which should he followed 
in cases like this, Mr. Connell directed my attention to the 
case of Jackmm v. Nomumby Brick Co. (2), where the Court 

(I) 21 O. K. 227. (2) [1889] 1 Ch. 438.
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of Appeal seems to have decided that in future, when grant
ing mandatory injunctions, the)' would no longer adhere to 
the indirect, roundabout, method which had hitherto pre
vailed, hut would substitute for that practice the much 
more sensible one of directing specific acts to be done. 
The advantages of this change are manifest, especially in 
cases where there has been an alleged breach of the in junc
tion. If that rule were applied here what order should I 
make f Ought I to make any—at all events on the ground 
of anticipated danger — when the evidence clearly shews 
that the existing arrangements afford ample guarantee 
against the anticipated mischief ? The plaintiff asks that 
the defendants be restrained from allowing water to escape 
from the wasteway as now constructed in the dam south 
of the saw mill to and upon his land, or to flow over the 
dam upon his land, and compelling defendants to construct 
the dam in a proper manner, and to locate the wasteway in 
a proper place in the dam. The plaintif!' also asks that the 
defendants be restrained from allowing water to escape 
from the water wheels of the saw mill and flow along the 
passage way constructed by them to anil upon plaintiff's 
land. This relief involves important changes in the dam, 
remodelled as it has been under the direction of skilled 
and experienced workmen, w:*1'. a view of avoiding the 
very dangers which the plaintiff anticipates and complains 
of. The plaintiff docs, in his bill, suggest increasing the 
height of the dam south of the mill, but that sugges
tion was made, I think, under a misapprehension of 
the true dimensions of the dam. Except this, he 
affords this Court no assistance in the way of deter
mining what should be done. I do not say that 
this is a necessary part of his case, for if in fact he is 
sustaining an injury to his property by reason of the 
defendants’ works, which this Court thinks ought in point 
of law to be discontinued, the defendants must find the 
means necessary to furnish the remedy; and if it be as a 
nutter of practice, necessary or desirable for the Court 
specifically to point out what those are, no doubt its 
powers will be found adequate for the purpose. This
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Court would, however, require the plaintiff to make out a 
clear case before it would exercise a jurisdiction involving 
such serious consequences, and which ought therefore to be 
exercised with caution. It is true that in sect. 25 of the 
hill the plaintiff has indicated a condition of things which 
he is willing to have restored ; but that also involves water 
flowing over the dam down the channel across the plain
tiffs land. And while it is no doubt true that this channel 
is not, in all respects, the original natural channel of the 
stream, any more than the point where the water as it 
flows at present leaves the defendants’ land and flows on to 
the plaintiffs, is the precise point where it, in its natural 
course, flowed on the plaintiffs lot, the fact still remains 
that this southern channel is a natural channel of the 
stream ; that the plaintiffs land admittedly extends to the 
centre of it ; that water has, since the building of the dam 
over forty years ago, flowed over the dam and through the 
wasteway in it into this channel, either through and over 
the plaintiffs land, or in front of it, according ns the real 
boundary of his lot is. The mere flowage of the water, as 
described here, if in its natural channel can give plaintiff 
no right of action, for that is of right ; and if not in its 
natural cliannel the plaintiff cannot maintain his bill with
out shewing actual damage, which, I think, he has not 
done. And as to the apprehension of danger the evidence, 
I think, falls short of establishing any ground for it. This 
is not a case, in my opinion, where an injunction should be 
granted. It is probably not necessary to reserve to the 
plaintiff leave to proceed at law, but if it is, leave is 
reserved for that purpose.

The bill must be dismissed, and with costs.
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In re TURNER, an INFANT.

Referee — Re/eirt — Order of refera ice not uttnrheil to report — 
Art 6.1 I'm/., r. 4. e. 170 — Entitling evidenec—Illegible abbre- 
viatione in evidence — Evidence in lead-pencil writing — 
Alienin' of notice of hearing before Referee to partiee inter- 
retell — Act 66 Viet., c. 4, e. 160.

A motion to confirm re|Mirt of n Referee, on n reference for the 
u|,pi,ini ment of it gnnrdiim, rt"commending the nmMiintment 
of the father, win ref need when* the order of reference win 
net attached to the report ae required by Act 68 Viet,,4. 
a. 170, anti the evidence taken hy the Referee win not entitled 
in tin- matter, wu in lead-pencil writing, contained ahim-- 
viatioiiH impoHHihlc to nnderatand. ami it ap|Hiared that 
relatives of the infant, except her father, had not lieen noti
fied of the hearing iiefore the Refens*.

Motion to confirm report of Referee on a reference 
upon an application for the appointment of a guardian.

Motion was heard June 18, 1901.

0. L. Hnrrie, in support of motion.

1901. August 27. Barker, J.: —

In this case the usual order of reference was made on 
an application for the appointment of a guardian. At the 
June sittings a report by the Referee was tiled and a 
motion made to confirm it, though no petition for that 
purpose was presented. The order of reference is not 
attached to the report as required hy sect. 170 of Act 53 
Viet, c. 4. In addition to the report a paper was produced 
on the motion which was said to be, and I suppose is, the 
original evidence by the Referee. It is taken down in 
lead-pencil—it is full of all kinds of abbreviations difficult 
if not impossible to understand—it is not entitled in any 
cause or matter, and, except for an endorsement which 
seems to have been put on by the Solicitor, there is 
nothing whatever to connect it with this matter, or in any 
way to authenticate it as the evidence upon which the 
Referee acted. No less than eleven witnesses were sworn,
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principally to prove the father's fitness to be appointed 1901.
guardian, though no one else was proposed. Notice of the i»«, , " r r. - . . Tvhnkr,hearing was not given to any one of the relatives, though an Infant.

at least four aunts were living in the immediate neighbor- Rarkor, J. 
hood where the infant and all parties were living. One 
reason given for recommending the appointment of the 
father is that no one else was proposed. It is difficult to 
see how any one else could be proposed when no one else 
had any notice of the hearing. I have never known a 
reference carried on with such disregard of the ordinary 
rules of practice and procedure. The practice in such 
cases is so simple that there can be no excuse for not 
following it In the first place the proper parties should 
lie served with the Referee’s summons to proceed: sect. 100 
of Act 53 Viet., c. 4, so as to afford them an opportunity of 
being present and proposing a guardian if they wish. The 
evidence of the witnesses should be carefully taken down, 
and though perhaps not a necessary course it is certainly 
a prudent course to read the testimony of each witness 
over to him, let him sign it, and then the Referee can 
certify it. If the evidence is required for the purpose of 
exceptions or otherwise copies can then be furnished 
Counsel. This report contains a long statement as to the 
causes for certain adjournments—matter altogether foreign 
and irrelevant The adjournments, if the minutes had been 
properly kept, would have been noted in the record of the 
proceedings, and if any question should arise as to the 
cause of them, the Court can take the necessary steps to 
ascertain it The report should be made as directed by 
sect. 170 of the Act. I have no doubt that the father 
is the proper person to be appointed, and from such 
portions of the evidence as I have been able to translate I 
judge there is no question as to his fitness. I regret under 
the circumstances that I feel compelled to refuse the 
motion. If the parties wish the order of reference sent 
lack they are at liberty to apply at any time.

Motion refused.
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1901. In re VAN WART.
AuguM !7.

Trustee — Truel for benefit of creditor* — Pawling account* — 

Jurimtiction of Court — Commieution on receipte.

A trustee under an assignment for the tieneflt of creditors is not 
entitled U|*m his own application to have his accounts passed 
by this Court.

Trustee allowed a commission of 5 per cent, on receipts.

Petition by trustee to pass his accounts and for an 
allowance for commission. The facts are sufficiently stated 
in the judgment of the Court.

The petition was heard August 20, 1901.

A. B. Connell, Q.C., in support of the petition.

1901. August 27. Barker, J.:—

James A. Van Wart made an assignment to D. McLeod 
Vince, of an equity of redemption in some lands in 
Fredericton, and also of certain moneys, upon certain 
trusts for the benefit of certain creditors. This is an 
application by Mr. Vince, the trustee, by way of petition 
to this Court to have his accounts as such trustee, allowed 
and passed, and for an order allowing him a commission, 
by way of remuneration for his services. The petition 
has annexed to it a copy of the account, by which it 
appears that the total receipts amount to 86,700.00, and 
the amount disbursed is 86,388.70, leaving a balance in the 
hands of the trustee of 8311.30. I asked the Counsel who 
made the application if there was any statute which autho
rized a reference of the accounts to a Referee in such cases, 
or if there was any precedent for the motion. He admitted 
that there was no statute, but said that he understood that 
the late Mr. Justice Palmer when Judge in Equity had made 
such orders. On inquiry, however, I cannot find that he 
ever did. Mr. Vince is not asking to be discharged from 
the trust; no one is asking to have a new trustee appointed
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in his place, mid no one îh <|uestioning the correctness of 
his accounts in any way, or making any claim against him. 
In the absence of any precedent, and without any such 
practice established by statute, I must refuse that part of the 
motion as to the accounts. As to the commission which 
the law allows this Court to fix I shall allow the trustee 
5 per cent, on the receipts — $(>,700.00 — that is, $335.00. 
There will be no order as to the costs of this motion.

SAGE v. THE SHORE LINE RAILWAY COMPANY.

Railway Company — Debentures secured by morfyaye — Fore
closure su it — Receiver and manayer—Rejsiirs to road — 

A uthorify fa issue receiver's certificates charyiny properly in 
priority to debenture security.

In a dehenture-holdei's’ suit to enforce their security, which was 
against all the property of a railway company, receivers ap
pointed to operate and manage the railway and business of 
the company, and maintain the road and rolling stock, were 
empowered to borrow a limited sum on receivers’ certificates 
made a first charge on the company*» property, in priority 
to the delicti tare security, to pay expenses incurred by them 
in necessary repairs, ana in » pending the road.

The Shore Line Railway Company was incorporated 
by letters jMitent dated January 19,1889, under “ The New 
Brunswick Joint Stock Companies Letters Patent Act,” 
48 Viet., c. 9, and amending Acts, pursuant to Act 51 Viet., 
c. 10, intituled, An Act relating to the foreclosure of 
mortgages on railways. The letters patent were confirmed 
and the powers of the company thereunder were enlarged 
by Act 52 Viet., c. 2f>, and by Act 53 Viet., c. 79, 
the company's powers were further enlarged. By the 
Act 52 Viet., c. 2(>, the company was empowered to 
issue its bonds or delienturcs to an amount not ex
ceeding $800,000, which should, without registration or

VOL. 11. N. B. K. B.—22.
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formal conveyance, be a first and preferential claim and 
charge upon the railway anil other property,. real and 
personal, of the company, then held, or at any time 
thereafter to lie acquired, by the company, and the 
company was also enabled to secure such bonds by a 
mortgage deed upon the whole of its said property, 
assets, rents, and revenues, present or future, or lKith. 
Bonds to the amount of #800,000, of #1,000 each, were 
issued by the company, secured by mortgage to The 
Mercantile Trust Company, trustee for the Isiiidholders, 
dated May I, 1800, of the railway of the company, and of 
all its lands and property of various kinds then owned or 
thereafter to lie acquired by the company, together with 
all its corporate rights, privileges, immunities and fran
chises, including the franchise to be a corporation. The 
mortgage provided that if default should lie made in pay
ment of interest for a period of six months, the trustee 
might, with or without judicial proceedings, take possession 
of the railway and other the property conveyed by the 
mortgage, and thereupon manage and operate the railway 
and receive the tolls, incomes, and profits thereof until the 
principal and interest due under the Isinds should lie fully 
|mid, and should apply, infer «fin, the money so received, 
in the management of the railway,-and in making such 
repairs as might lie needed to keep the railway in good 
working order.

Default having been made in payment of interest due 
upon the Iranis, on February 20, 1900, Russell Sage and 
Levi I'. Morton, who were holders of the bonds of the 
company to the amount of #5:10,000, commenced this suit 
against the company on la-half of themselves and all other 
the Imndholders of the company, to enforce their security, 
and for the appointment of a receiver and manager. 
On July 13, 1900, an order was made appointing 
Russell Sage and Hugh II. McLean receivers in the suit, 
with power to enter and take possession of the railway 
and other pro|ierty of the mortgagors, to operate the rail
way according to the usual course of its business, and to 
maintain the road and its rolling stock and appurtenances
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in h thoroughly giwwl, sufficient and safe condition for use, 
and for that purpose to purchase for cash or on credit, or 
partly for cash anil |>ai tly on cridit, materials and supplies 
whenever necessary, and to use and apply the current 
earnings of the railway towards the maintenance and 
repair of the road. The Rank of Montreal was by 
amendment made a defendant to the suit, having claimed 
a lien on the property of the coin|Hiny for an advance of 
£8,585.95, made on the representation of the company 
that the money was required to pay wages and other ex
penses connected with the working of the railway.
Ry petition of the receivers, dated May 21, 1!KH, for 
authority from the Court to them to issue receivers' cer- 
Iifinîtes to the amount of £25,000 in addition to receivers’ 
certificates already authorized and issued to the amount of 
£20,000, and constituting a first charge on the property and 
lands of the railway company, it was shewn that up to 
April ;10,11101 the receivers had expended £+0.001.45 in the 
necessary maintenance and repair of the road and carrying 
on of the railway ; that the gross earnings of the road were 
£21,708.011, and that further necessary repairs to the road 
and rolling stock would cost shout £24,300. Evidence of 
the superintendent and accountant of the railway was given 
in support of the petition. The application was not opposed, 
except by the Rank of Montreal, which intervened for the 
protection of its lien.

Application was heard May 21, 1001.

Il H. McLmn, K.C., for the receivers.

A. 0. Earls, K.C., for the plaintiffs.

II. F. Puiht highlit, for the defendants.

HaiiKER, J„ ordered that the receivers should he at 
liberty to Itorrow a sum not exceeding £25,000 in addition 
to the sum of £20.000 already Isirrowcd upon receivers' 
certificates, and to issue receivers’ certificates for the same, 
to lie a first charge on the moneys to be realized from the
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snip of the railway and property of the railway company, 
and that the certificates should in the meantime be a charge 
on the railway property and effects of the company ; hut 
subject to the lien of the Bank of Montreal.*

aiton v. McDonald.

I'nirlin -Security for coat*— Plnintiff /vaillent out of the jurin
itie! inn Ailminlalraliim milt—Entitle ineutrent— Plaintiff’» 
debt not ml mini'll.

Security for costs will lie ordered against a plaintiff resident out 
of the jurisdiction in a suit against an administrator for the 
administration of his intestate's estate, where the estate is 
insolvent, and the plaintiffs claim against the estate is not 
admitted.

Application for order for security for costs. The facts 
are fully stated in the judgment of the Court.

Argument was heard Ortolan' 11, 1901.

A. II. trie, K.C., and A. A. Wilmn, K.C., in support 
of the application.

C. N. Skinner, K.C., and A. W. MacRae, contra:—

It is a proper matter of inquiry, in determining the 
application, to consider the merits of the suit. It is brought 
by the plaintiff on behalf of herself and other creditors 
of the intestate, for the administration of his estate. 
The indebtedness to the plaintiff by the estate arises out 
of money received by the intestate in his character of

• Nee (ireen irutal v, Algetira* (Gibraltar) Railway Company 
|1MI)I| SICh. 2B3| and Securities and Properties Inventment Cor
poration, Limitai v. Brighton Alhambra, Limited, 08 L, T. 
210,—Hep.'
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1901.guardian o( her estate. The case, therefore, is one where 
the defendant has in his possession funds of the plaintiff, 
out of which lie can retain his costs in case the plaintiff McDonalu. 
does not succeed, and security for costa will not be ordered :
Duffy v. Donoran (1); Thibaudean v. Herbert (2); Doer 
v. Hind (3); A nglo-American Caning* Co. (Limited) v.
Rowlin (4). In an administration suit, though the plain
tiff may fail in his claim, as he enables the Court to dis
tribute the estate, costa will not lie given against him, and 
he is usually allowed coats: Wedgwoiel v. Adame (5).
Here the debt being admitted, the plaintiff cannot fail, and 
costa cannot possibly be given against her.

Earle, K.C., in reply:—

The debt is not admitted. The suit is aimed princi- 
pally against the defendant, Mia. McDonald, in her own 
right, and'ijuite irrespective of her character as administra
trix of her husband's estate. It seeks to have her account 
for life insurance moneys, of which she was the sole bene
ficiary, and which she claims to hold in exclusion of 
claimants against her husband's estate, as assets of his 
estate. Security should therefore be ordered to secure 
costs to which she may be entitled in her personal capacity.

1901. October 15. Barker,J.:—

The plaintiff, who resides out of the jurisdiction, tiled 
this bill against the widow and children of the late M.
McDonald on behalf of herself ami other creditors of 
McDonald, seeking to have the estate administered in this 
Court, and seeking as incidental to that relief, that tin- 
widow, who is a party to the bill as administratrix of her 
husband’s estate and in her own right as well, should 
account to the creditors for some #17,000 which she had 
received as insurance moneys on the life of her huslwml 
and which she claims as her own. This present application

(1) H P, R. 15».
(2) 16 P. R. 420.

(3) 10 P. R. 166.
(4) 10 P. R. 3111. 

(6) 8 Beav. l<tt.
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1901. is for an order for security for costs. The foreign residence
Aires of the plaintiff is not “ d ; but in answer to the appli-

Mrnesti.ii. cation for the security, it is said that the indebtedness of 
iiKi'kir. J. Mclli to this plaintiff being admitted, the defendants 

cannot incur any costs against her, and therefore in the 
exercise of the discretion which it is said this Court pos
sesses in such eases, no order ' Is' made, especially 
under the peculiar circumstances of this case. By the hill 
it is alleged that the in 1808, who was then an
infant, became entitled to some #500 as her distributive 
share in an estate being administered in this Province, and 
that McDonald was appointed her guardian by the Probate 
Court here, and as such received the #500, none of which 
except some #75 has ever been paid to her or on her 
account. The plaintiff is now of age and has tiled this hill. 
Mcllnnald's estate according to the hill and affidavits before 
me is altogether Iniuleipiate to meet his liabilities—in fact 
there seems no prospect of the creditors getting more than 
a small per centage of their claims, ill sup|Mirt of the 
plaintiff’s contention several cases decided in Ontario were 
cited, but as they do not seem to he applicable to this case 
it is not necessary to do more than make a brief reference 
to them. I am not sure that they were not decided under 
a procedure somewhat different from that in force in this 
Court, but if that is not so, the circumstances of this case 
are altogether different from those of any that were cited. 
In the first place it is a fallacy to say that in an action 
against the personal representative of an insolvent debtor, 
be has the debt in his hands. The debtor himself might be 
said to have it in his hands ; but his executor or adminis
trator only has what he actually gets, and if that only 
amounts to a per centage of the indebtedness, he never has 
any more than that in his hands. The administratrix has 
to pledge her own credit for the costs of her defence in this 
suit, both so far as it relates to the claim against herself 
personally and the recovery of the plaintiff's debt, and if 
she only gets ten cents on the dollar from the creditors, she 
would only have that sum to pay her costs of this suit re
coverable against the plaintiff. In addition to this there is

D-D
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no evidence before me tlmt the plaintiff is a creditor—at all 
events no evidence which I could act upon. The cases 
cited proceeded upon an indebtedness admitted by the 
defendant, and I think in one case proof by the plaintiff of 
the debt uncontradicted in any way, was held so far equiva
lent to an admission as to warrant the refusal of the 
security. Assuming that decision to lx; correct, it does not 
apply here. The only affidavit I have here is that of Mr. 
.Sinclair, the solicitor, who certainly does swear to the in
debtedness as it is allegisl in the hill, lie does not. however, 
give me the slightest information as to the way in which 
he has the knowledge necessary for the purpose. It does 
not appear that he had anything whatever to do with Un
original transaction, nor is there anything in the allidavit 
to suggest the probability that he lias the knowledge 
necessary for him to state what he has. I must assume 
that he has such knowledge, hut 1 should not in a case 
like this act up in such evidence, for without the explana
tions and additional facts I have mentioned, it could not lx- 
proof sufficient for the purpise for which it was offered. 
I think the order for security must be made.

«27
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BANK OF MONTREAL v. THE MARITIME SULPHITE 
FIBRE COMPANY, LIMITED.

Company — Winding-up— Debcnture-holden' unit—Receiver - 
l.ii/uiilntor IHxplaciitfi receiver by liquidator- Order ap
pui id in y receiver — Older varied, and limited to pnqierty 
conveyed by debenture neeurity.

Where dclienttirv-holders in a suit against a company to enforce 
their mortgage security obtained the amiointment of a re
ceiver iH-foi e, hut suhse(|iiently to an application for, an order 
to wind up the company, and there was a dispute between 
the receiver and the liquidator in the winding-up as to what 
property was conveyed by the mortgage, and the liquidator 
had obtained lilierty to dispute in the suit the validity of the 
mortgage, the (’ouit declined to discharge the receiver, or 
to appoint the liquidator receiver in his place.

Order ap|stinting receiver in a delienture-holders’ suit varied by 
limiting property to Is* received by him to pro|>erLy conveyed 
by their mortgage security.

Summons on the application of the liquidators ap- 
pointed in the winding-up proceedings of the defendant 
company for the plaintiffs to shew cause why an order 
previously made in the cause apjiointmg Mr. W. C. Winslow 
receiver should not be set aside or varied, and why the 
property of the company should not lx* administered and 
distributed by the liquidators. The facts sufficiently appear 
in the judgment of the Court.

Argument was heard November 13, 1901.

IF. Pugdey, A.-U., and R. A. Lawlor, K.C., in support 
of the application :—

The official liquidator is usually appointed receiver in 
a debenture-holders’ action ; and where the receiver has 
been appointed before the winding-up he has been removed, 
and the liquidator appointed in his place : Tottenham v. 
Swansea Zinc Ore Co. (1); Perry v. Oriental Hotel* Co. 
(2); Campbell v. Compagnie Gen. de Rellegarde (3). 

1)61 L. T. 01. (2) L. tt. 6.Ch. 420. (3) 2 Ch. D. 181.
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Especially will this course lie taken where there are out
standing assets which can be more expeditiously and 
economically got in under the winding-up machinery: Re 
.Ionium SIiihim, Limited (1). It is only where debenture- 
holders have power under their security to appoint a re
ceiver to carry on the company’s business and manage and 
dispose of its undertaking and assets and have appointed 
a receiver that the Court will not interfere : In re 
Henry Pound, Son <(• Hutch inn (2). As mortgagees 
under a legal mortgage the plaintiffs have that power, 
hut they have not exercised it, preferring to have the 
assistance of the Court. Two sets of officials should 
not be retained both liecauae of the expense such a 
course would involve and the friction that would arise 
between them. The receiver would claim assets which the 
lie s would deny were included in the mortgage. If
the entire property were confided to them they would act 
impartially towards all interests. The order appointing 
the receiver is too comprehensive and should be limited to 
the property conveyed by the mortgage.

//. H. McLean, K.C., contra :—
It is not the practice to appoint the liquidator receiver 

for debenture-holders or mortgagees. The practice is the 
other way : Re Jonhuu St it him. Limited (3), where Keke- 
wicli, J., points out one advantage of the latter course. If 
the whole of the property is going to be absorlied by the 
delienturc-holders so that nothing would remain to ]>ay 
the liquidator he would lie under temptation to act unjustly 
towards the delx-nturv-holdera ; whereas if he were both 
receiver and liquidator he would lie paid for his work 
as receiver. It is only where calls, and outstanding assets 
of the company of that kind, are to be gut in, which a 
receiver would have no power without the sanction of the 
Court to collect, but which a liquidator would have, or 
where some other strong reason exists, that the receiver is 
ever displaced. See Re JohIiuu Stubbu, Limited (4); 
Strom/ v. CuAyle Preun (5).

(1) |1891| 1 Ch. 475. (2) 42 Ch. D. 402. (S) |1HH1| 1 Ch. 187.
(4) |18»1) 1 Ch. 475, 483. (5) 11803) 1 Cli. 208.
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1901. November 26. Barker, J.:—

This suit has been brought by the Bank of Montreal, 
on liehalf of itself ami other b " ililers of the defend- 
ant company, to enforce a mortgage given by the coni|Hiny 
to the Royal Trust <Company ami one Hugh Robertson, 
to secure the ]iuyment of these liomls. The receiver was 
ap|iointc<l lie fore the wimling-up order was made, hut after 
an application hail been made for that purpose. This 
present motion is bused solely upon the notion that as a 
matter id' law the receiver for the debenture-holders should 
lie discharged upon the appointment of the " ' lators
under the winding-up proceedings. The liquidators do 
not ask that they should lie appointed receivers in place of 
Mr. Winslow; neither have they brought forwaiil any one 
fact which, in view of the convenient or economical ad
ministration of the company’s affaire, might inllueiice this 
Court in the exercise of any discretion it may have in the 
selection of a receiver. I think all the authorities agree 
in holding that the dclienture-holdcrs are entitled to have 
a receiver appointed, though their own nominee will not 
necessarily lie selected fur the |H>sition : Hr Jimhuit Shi him, 
Limilnl (I); British Li urn Co. v. South American Co. (2); 
Stroll]/ v. Cnrli/lr 1‘i'ish (3).

There is in this case a conflict of «'tween the
liquidators and the mortgagees as to what property the 
mortgage covers, and perhaps, when the precise facts 
come to Is- known, some nice questions may arise for deter- 

It also ap]iears by other proceedings in this 
ease that the liquidators, ns represt general credi
tors, disputa1 the validity of the plaint ills' mortgage : and 
in an ion made by the plaintiffs for leave to con
tinue this suit, one of the conditions imposed was that the 
liquidators should lie made parties with lilierty to raise 
this very question. In view of these conflicting interests 
between tin- Ixindholdcrs and the other creditors, it docs 
not stria to me to Is- desirable that the same receiver should

<l) |18l)l| t Oh. 475. (2) |Ism11 Oh. HIS.
18) 118D8| 1 I'll. 2US.

1
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represent botli parties: Strong v. Carlyle Press ( 1); hi 
re Henry Pound, Son <(• Hutchins (2).

As to tlie other branch of this summons, I mentioned 
to the Counsel who applied to me that if the order appoint
ing the receiver was more comprehensive, and covered more 
property than the mortgage, that was not my intention. 
And on the hearing of the summons I suggested to the 
liquidators’ Counsel that 1 thought it would save time and 
excuse if a specific application were made as to the par
ticular pro|H'it\ which the receiver had taken possession 
of under the order, and which the liquidators alleged was 
not covered by the mortgage, so that an order might lie 
made for the receiver to withdraw from such possession. 
On such an ation the facts in inference to the
property relied on as shewing that the mortgage did not 
cover it, might he shewn anil the right determined. My 
suggestion, however, was not accepted. At present I have 
no such facts lieforc me at all, anil the variation I shall 
make in the order will _ _ not assist materially in
the settlement of the disputed matters. The order directed 
the receiver to go into possession “of the Sulphite Fibre 
Mill and the freehold and least erties belonging to
the said defendants. The Maritime Sulphite Fibre Company, 
LiniiUsl, together with all stock-in-trade, manufactured and 
unmanufactured, and all other pnqierty of whatsoever 
description lielonging to the said company, together with 
all debts due the company." The Winds on their face repre
sent that they are secured by a mortgage on the company’s 
real and personal property then owned or thereafter oc- 
quired ; and the mortgage after conveying s|iecitically 
descrilied real property—freehold and leasehold, and certain 
acquiml water privileges, contains the following general 
clause :—"And all the coal, wood, and sulphur pyrites, and 
supplies of all kinds on, in or uWiut the said described land 
and the buildings erected thereon anil used by thecompuny 
ill and aWiut their business, and all gixxls, wares, merchan
dise manufactured and in pnx'ess of manufacture in, about, 
or on the said lands, premises and buildings ; and all timber 

(II |18UM| 1 Ch. rn (2| 42 Ch. D. 402.
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licenses owned by the company or which they may here
after acquire; ami all and singular the rights, powers, 
privileges, franchises mid immunities of the conqiany, and 
also all other property both real and personal of the com
pany, including all such as they may own at the time of the 
execution of these presents, and also all such as the compuny 
may hereafter acquire,and especially (hut without restrict
ing the generality of the above conveyance), all supply 
stock-in-trade, and pulp manufactured or in process of 
manufacture, logs, lumlier, goods, chattels ami effect» of 
every kind and nature now or at any time hereafter be
longing to tin- compuny, and which shall Is- in, alsiut or 
upon, or used in connection with the said sulphite fibre 
mill and premises of the company, situate at Chatham 
aforesaid, or on the limits or premises of the company in 
the Province of New Brunswick."

Whether the language of the order is more compre
hensive than that of the mortgage, it is not now necessary 
to decide, for I shall vary the order so that the two will 
correspond. The words 1 have quoted from the order 
"together with,” etc., will lie struck out, and the following 
inserted in their place

“Described in and conveyed by tile defendants, The 
Maritime Sulphite Fibre Conquuiy, Limited, hi the de
fendants, the Royal Trust Conquuiy and Hugh Robertson 
by mortgage hearing date the Kith day of November, A. D. 
1900, to secure an issue of liomls amounting to 8500,000, 
together with all other property, real and personal, gixxls, 
chattels and effects conveyed by the said mortgage or 
thereby in any way charged as a security for the payment 
of the said Ixmds.”

This motion having failed in part and succeeded in 
part, there will he no costs to either party.
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SIMPSON v. JOHNSTON. _ IDOL
December n.

Trustee—Executor—/Ireaeh of Trust—Loss to Estate—Liability 
of Trustee—Trustee Relief Act, 61 Viet., c. 26— Will—Con
struction.

A testator, in one part of his will, gave all his real and personal 
estate to his wife “ to he hers in such a way that she shall, 
during her life, have the full use, lienefit and enjoyment 
thereof," and then over, and in a subsequent clause, after 
directing his executors to sell his real estate, empowered 
them to make investments in certain classes of securities, “so 
that my said wife may have the interest and income there
from during her life." * The plaintiffs, with testator's widow, 
were appointai executors of the will. The estate was com
prised in part of real estate, which was sold by the executors, 
and the pmeeeds were handed hy the plaintitfs to their co
executor to he held hy her under the terms of the will, they 
honestly lielieving that such was their duty under the will.
On her death an investment made by her representing apart 
of these proceeds came to the hands of the plaintiffs ; the 
remainder of the proceeds having lieen either used or lost 
by her.

Held, that the estate was devised in trust to pay the income only 
therefrom to the widow during her life, and that there was a 
breach of trust hy the plaintiffs; hut that they had not acted 
unreasonably in the view they took of the meaning of the 
will, and that they should Ik* relieved from personal liability, 
under Art 111 Viet., c. 211.

Bill by tlu* plaintiffs, ns surviving executors and trus
tees of the will of Andrew Moffitt, deceased, for the con
struction of the will ; for the taking and allowing of their 
accounts as such executors; and to ascertain who art* en
titled to the residue of the estate in their hands upon the 
distribution of the same; and for relief for breach of trust, 
if any. The facts fully apjienr in the judgment of the Court-

Argument was heard Novemlier 2<i, 1!M)|.

A. /. Trueman, K.C., for the plaintiffs :—

The trustees should lie relieved front their liability, if 
any, to make good the loss that has * tied from the 
handing over by them of estate funds to the decease's widow, 
their co-trustee. Their opinion that the will authorized them

5
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1901. to do so was adopted in gotnl faith, and was not unreasonable.
Simpson The will directed that she should have the full use, benefit 

Johnston, and enjoyment of all the testator’s property, real, personal, 
and mixed. This would give her the right of alisolute dis
position over the personal estate, at least. A trustee is not 
answerable for the misapplication of assets committed by 
him into the keeping of his co-trustee, if he had a good 
reason for so acting : Williams on Kxecutors (1).

[Barker, J., refers to Act (il Viet., c. 20, entitled, “ An 
Act to amend the law respecting the administration of trusts, 
and the liability of trustees.”]

X A. Fairwmther, for Elizabeth T. Johnston and other 
defendants who had appeared, consented to decree.

1901. December 17. Barker, J. : —

There is no dispute as to the facts of this cast1. The 
bill has Im*cii taken pro confesno against some of the de
fendants, and a decree has been consented to by Counsel 
for those who entered an appearance. The plaintiffs. Simp
son ami Bell, are the surviving executors of the will of the 
late Andrew MoHitt, who died on the 12th January, 1881, 
leaving him surviving his widow, Jane Motfitt, whom he 
named executrix, but no children. The will was duly 
proved in the Probate Court of St. John ; an inventory of 
the estate was filed shewing real estate to the value of 
$0,500, and personal of the value of $890, In October» 
1881, the exmitors and executrix |Missed their accounts up 
to that date in the Pro)>ate Court, by which it appeared 
that they had received $4,339.71, and disbursed $4,382.27, 
leaving the estate indebted to them in the sum of $42.50. 
Jane Motfitt, the widow and executrix, died on the 4th 
January, 1899, but, previous to her death, ami after the 
accounts had lieen passed in 1881, she and the executors 
disposed of all the remainder of the estate property in 
their hands, for which they realized the sum of $4,080. 
Of this sum the plaintiff s sav that they forwarded $4,489 
to Jane MoHitt, who was then living in England, to l>c held 

(1) 9th ed. 1727.
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by her under the terms of the will. June Moflitt appears to 1901. 
have invested this sum, or a large portion of it, with the simewin 

Sunderland Working Mims Building Society, a society Journo-os. 
doing business in Sunderland, in the County of Durham, in Barker, J. 
England, the interest from which investment she received 
for her own use. This investment of £882 Mrs. Motlitt 
appeara to have called in sometime between October, 1882, 
and June 1, 1885, and on the second day of June, 1885, she 
invested £700 sterling in the same building society, in the 
joint names of herself and the plaintitl’, Simpson, though 
she received the interest on ' time of her death,
amounting to £443 11s. lid. The difference between the 
£700 so invested and the original #4,489, remitted to 
Mrs. Motlitt—some £200—seems to have been lost, no 
trace of either the money, or any investment of it. having 
I evil found. It is this loss which has caused the plaintiffs 
to tile this hill, as they have in their hands the £700 for 
distribution under the will ; all the debts and liabilities of 
the estate having been paid ; and the principal object of 
this suit is to obtain a decree declaring the plaintiffs free 
from personal liability to make up to the devisees the loss 
incurred by Mrs. Motlitt. The will in question is as follows:

“ In the name of (liai, amen. 1, Andrew Motlitt, of the 
Town of Portland, in the City and County of Saint John, 
in the Province of New Brunswick, Miller,do hereby make 
and publish this my last will and testament, hereby revok
ing and making void any anil all former wills and codicils 
thereto by me at any time heretofore made. First—I 
hereby direct that all my just debts, funeral and testa
mentary expenses, lie first paid out of my estate. Second 
— I hereby give, devise and liequeath unto my lieloved 
wife, Jane Motlitt, all and singular, all my estate and prop
erty, real, personal ami mixed, of every nature and kind, 
no matter where situate, the same to lie hers in such a way 
that she shall, iluring her natural life, have the full use,
In-nefit and enjoyment thereof, anil upon her death the 
same shall be diviiled into two equal shares, one of which 
shares shall then go to my next of kin, according to the 
Statute of Diutributiimu, and the other of said shares shall

J

6651
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1901. then go to the next of kin of my said wife, according to 
Simpson the said Shit lit? of J)int rilint Third—So soon ns the

Johnston, same can conveniently lx1 done, after my decease, I direct 
Barker, .1. that my executors hereinafter named, or the survivors or 

survivor of them, shall proceed to sell, either at public sale 
or private sale, all and every part of my real estate, for the 
price or prices that they, in the exercise of their discretion, 
can liest obtain for such real estate : and upon the same so 
being sold at public auction, or private contract, my said 
executor, or the survivors or the survivor of them, and 
each anil every of them, if all but one Is' ilead, are hereby 
authorizes! and directed to make good deed and deeds and 
conveyances of said real estate, and every part thereof, to 
the purchaser or purchasers of the same. Fourth — At 
any and all times hereafter, whether before or after the 
sale of my real estate, my saiil executors, or the survivors 
or survivor of them, are hereby empowered to invest any 
money belonging to my estate in gisid security, by way of 
mortgage upon real estate, or in Dominion, Provincial or 
municipal debentures, so that my said wife may have the 
interest anil income arising therefrom during her life. 
Fifth — My saiil executors may, during the life of my wife 
aforesaid, sell and convert into money such of my personal 
estate ns my said wife may not desire to use during her 
life. Sixth — All property that under this will may come 
to the next of kin of myself, and of my said wife, shall lie 
belli by such next of kin respectively, alisolutely forever. 
Seventh — I hereby nominate, constitute and appoint my 
said wife executrix, and John Simpson, of Torryhurn, 
Farmer, and John Ml, of the City of Saint John, Senior, 
Blacksmith, executors of this will. In witness whereof," etc.

The bill ns originally framed set forth the facts as I 
have above stated them, and by the prayer it was asked 
that the Court should give and declare the construction of 
the said will ; referring, I presume, to the plaintiffs’ liability 
for the loss of the money ; that the accounts of the plain
tiffs should lie taken and allowed, and that it should lie 
ascertained who are entitled to the residue of the estate 
under the will now in the plaintiffs’ hands for distribution.
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At ft later date the hill was amended liy the addition of a 
specific ullegatiiill to the effect that if the plaintiffs, in 
entrusting Mrs. Moflitt with the sole control of the money, 
had I teen guilty of a breach of trust, they hail, ach'd hon
estly and reasonably, and ought fairly to 1st excused for 
the breach of trust and for omitting to obtain the direc
tions of the Court in the matter, thus bringing themselves 
within the provisions of Act (il Viet.,c. 211, to which Counsel’s 
attention had apparently not been directed when drafting 
the bill. No one pretends to ipiestion the plaintiffs' honesty 
in what they did. Of that there seems no doubt. Neither 
have the defendants, or at all events those who were repre
sented by Counsel, made any question as to the reasonable
ness of what the plaintiffs did. Of that, however, I think 
1 ought to Is- satisfied before granting the relief which the 
Act authorizes this Court to give. Were it not for the Act, 
I think there might la- difficulties in the way of holding 
that these trustees who have chosen to almndou to their 
co-trustee the sole control of the trust property, even though 
she were the sole Iwneticinry of the income, had not ren
dered themselves liable to make good to the trust estate 
any loss which such co-trustee had caused by a misappro
priation of the money. In view of the second clause of 
the will, Mr. Trueman contcndixl that, at all events so far 
as the personal property was concerned Mrs. Moflitt was 
entitled to an absolute interest. It is, however, unnecessary 
to discuss that |siint, for the money which was remitted to 
Kngland was the proeeisls of a sale of the real estate made 
under the power for that purpose contained in the will, 
and which, in my view, when received, went to the execu
tors and executrix in trust for the benefit of Mrs. Moflitt 
during her life, and the next of kin of herself, and the next 
of kin of her husliaud, after her death.

The Act in Question is taken from a section in the 
Judicial Trustees Act, IHftti (Imp.), and differs only in one 
respect. The Imperial Act has reference to both executors 
and trustees, while ours refers only to trustees While, 
therefore, the Provincial Act might not apply to a mere 
ilrmnlavU by an executor as such, it does apply to a breach 

VOI.. II. s. s. k. a.—23
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1901. of trust committed by him where, ns in this case, he is act- 
Simi'ron ing as a trustee, and his default is in that capacity. It is, 

Johnston, however, not every breach of trust that is dishonest. In In 
Barker, j, re Smith (1), the Court of Appeal in correcting a decision 

of Kekewich, J., say : “ But in this case the learned Judge 
exercised the discretion reposed in him hy the Debtors Act, 
187K, upon a ground which, in our opinion, was erroneous. 
Andrews trusted his co-trustee Hooton, and handed money 
to him, and this money was misapplied. Andrews is liable 
for it ; but he was not himself guilty of any dishonesty or 
fraudulent breach of trust. Mr. Justice Kekewich ordered 
an attachment to issue against him on the broad ground 
that every trustee who trusts his co-trustee, and remits 
trust money to him, and does not look sharply after him, is 
dishonest and fraudulent. We cannot agree in this view, 
and, consistently with the principles upon which this Court 
nets in reviewing discretionary orders, we have come to the 
conclusion that Andrews’s ap|>enl ought to l>e allowed." It 
is clear, therefore, that from the mere act of entrusting the 
control and possession of the fund to their co-trustee, dis
honesty is not to lie attributed to the plaintiffs, and there 
is no other circumstance upon which such a charge can rest. 
It must, however, also appear that the act which constituted 
the breach of trust was done reasonably so that the trustees 
ought fairly to be excused For while this Statute should 
receive a liberal construction in favor of the honest and 
prudent trustee, sufficient care anil caution should, I think, 
be exercised in applying it, to prevent trustees from getting 
the notion that they no longer owe a duty to their cestuis 
que trustent to administer their trusts as faithfully and as 
prudently as they did before the Act was passed. Especially 
is this the case where, its in this Province, they are, on a pro
per application, entitled to a remuneration for their services. 
Sir George Jessel, than whom in my opinion no more com
petent judicial authority on a question like this can be 
quoted, in 1882, and la-fore the Imperial Act was passed, 
laid down the doctrine that a trustee was hound to con
duct the business of the trust in the same way in which 

(1) |18U3] 2 Ch. 18.
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mi ordinary prudent limn of business conduct* Ilia own, and 
that lie laid no further obligation. In In re Sprii/lil (1), at 
page 741) of the report of that cane anted Judge ways:
“ My view has always lieen this, that where you have an 
honest trustee fairly anxious to perform his duty and to do 
as he thinks ls-st for the estate, you arc not to strain the 
law against him to make him liable for doing that which 
he has done and which he believes is right in the execution 
of his duty, without you have a plain case made against 
him. In other words, you are not to exercise your ingen
uity, which it appears to me the Vice-Chancellor has 
done, for the purpose of linding reasons for fixing a trustee 
with liability; but you are rather to avoid all such hyper- 
criticism of documents and acts, anil to give the trustee 
the benefit of any doubt or ambiguity which may appear 
in any document, so as to relieve him from the liability 
witli which it is sought to fix him. I think it is the duty 
of the Court in these cases where there is a ipiestion of 
nicety ns to construction, or otherwise, to lean to the side 
of the honest trustee, and not to be anxious to find line 
and extraordinary reasons for fixing him with any liability 
il[xm the contract. You are to endeavor as far as possible, 
having regard to the whole transaction, to avoid making 
an honest man who is not jaiid for the |sTformauce of an 
unthankful office liable for the failure of other people from 
whom he receives no benefit. ' I think that is the view 
which has laeii taken by modern Judges, and some of the 
older cases in which a different view has been taken would 
now lie repudiated with indignation. It appears to me 
that the Vice-Chancellor has adopted an entirely different 
view. I think he has inferred that which is not fairly to 
Is- inferred in this case, and even if he were right it could 
only la' inferred by taking one of two views, and we ought 
not to take the adverse view if the other view, Is'ing eipmlly 
as gissl, can lx- " ;ed.” In In re Qrindley (2), Chitty,
L J., says : “ In my experience, there is no source of 
trouble from which trustees have become more frequently 
entangled in breaches of trust than olwcurc wills; and in 

(l)22Ch. D. 727. (2) [1896J 2 Ch. 6B3, 801.
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dealing with this wet ion we may take into consideration 
the nature of the will itself and the difficulty in which it 
placed the trustees.”

I have already pointed out that in my view of the. 
construction to lie placed on this will, the executors held 
the proceeds of the sale of this real estate in trust for 
investment in order that the widow might receive the 
annual interest for her own use, and that on her death the 
corpus might be delivered or assigned to the next of kin.
I come to that conclusion from the provisions of the whole 
will. The executors are to wll the real estate ; they are to 
execute the conveyances, and they arc empowered to invest 
the money on mortgage or in Dominion, Provincial, or muni
cipal debentures. I may Is? wrong in so construing this 
will, but if I am right it does not follow’ that it was un
reasonable for these plaintiffs to conclude that the effect of 
the first clause of the will was to give the widow a life 
interest in the property with a remainder over to the next 
of kin, in which case they may have well thought they had 
no more to do with the estate as the debts and expenses 
had been all paid. It is true that so far as the will con
tains any direction on the point, the money was to he 
invested in a specific class of securities in which these 
Sunderland Building Society shares are not included. But 
the investment is good, so far as it goes, the loss having 
occurred by reason of a portion of the money not having 
been invested at all.

1 think this case is one where the Court ought fairly 
to excuse the breach of trust, if one has been committed, 
and that it is within the eases decided on the provision of 
the Imperial Act: In re Lord de Clifford'* Estate (1 ); In re 
Chapmaii (2); Perrins v. Hellamy (3).

I shall, therefore, relieve the plaintiffs from personal 
liability for the difference between the $4,4811 remitted to 
England, and the value of the shares in the Sunderland 
Building Society, and there will he a decree to that effect.

I cannot give the plaintiffs their costs, as that would 
simply be making the rest ni s i/ne trustent pay the expense

(1) 11000) 2 Ch. 707. (2) 11800] 2 Ch, 703,
(3) 11800] 1 Ch, 707.
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of their trusters getting un order of this Court excusing 1901. 
them from the result of their own breuch of trust. I think shuwon

it best to treat this hill as one intended solely for a déclara- Juhnhton 

lion as to the plaintiffs’ liability. The accounts and other B«rk»r, j. 
1118110111 connected with winding up the estate can be made 
more expeditiously and with less expense in the Probate
Court.

FOREMAN v. SEELEY. 1902.
January ?.

Mortgage —Payment — Authority of Holieitor of mortgagee to 
receive mortgage debt —Fraud.

Land subject to mortgage to secure a loan arranged through 
the mortgagee's solicitor was puirhased hy the plaintiff. 
On the death of the mortgagee certain monies of her estate 
were left hy her administrator with the solicitor for invest
ment. and the solicitor opened up In his books an account 
with the estate. The solicitor, without the knowledge or 
authority of the administrator, required the plaintiff to pay 
off the mortgage. To raise the money the plaintiff gave a 
mortgage to one J, who paid the money to the solicitor, and 
he credited the payment of the mortgage in the accounts 
of the estate in his hooks. The money was never paid or 
accounted for to the administrator. Some months after- 
waids he instructed the solicitor to get in the mortgage. 
The solicitor died insolvent.

Held, that the relation of solicitor and client lietween the 
administrator and the solicitor did not authorize the latter 
to receive payment of the mortgage ; that an express 
authority for the purpose, or an authority implied from a 
course of dealing between the parties, neither of which 
existed here, was necessary ; that the sulisequent authority 
did not operate as a ratification of the i>ayment; and that 
the plaintiff must liear the loss.

Bill to redeem a mortgage. The facts fully appear in 
the judgment of the Court.

Argument was heard December 3, 1901.

F. St. John Blitts, for the plaintiff.

H. W. Mr Leila n, for defendant Seeley.
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1002.
Forkman

1002. January 7. Barker, J. :—

The plaintiff by his bill seeks to redeem a certain 
mortgage made by one Stewart and wife to one Melinda 
V. Penington, of whose estate the defendant Seeley is the 
administrator. The real contest, however, is as to whether 
under the circumstances detailed in the evidence, the 
mortgage has not already been paid in full, or whether as 
between the plaintiff and the Penington estate, it should 
not be so held and declared. The mortgage in iplestion was 
given in 1803 to secure the sum of $300 and interest. The 
loan was arranged through the late Wesley Van Wart, a 
solicitor, then in practice at Fredericton, who seems 
time to have been acting for Miss Penington, and who sub
sequently collected the interest from Stewart, and also $50 
on account of principal. This mortgage was originally on 
two lots of land ; but in 1895, and after the payment of the 
$50, Stewart sold one of the lots to the plaintiff, subject to 
this mortgage, on which there then remained owing on 
account of principal a balance of $250. At the same time 
it was arrangtsl with Van Wart, acting for Miss Penington, 
that Stewart's bond given with the mortgage was to be 
delivered up, and the plaintiff's Ixmd to Miss Penington 
sulwtituted in its place. In pursuance of this arrangement 
the plaintiff on the 23rd March, 1895,—the date of the 
conveyance from Stewart to him—gave his bond to Miss 
Penington, by' which he became bound to pay this $250 
with interest in one year. Stewart's bond which according 
to the arrangement should have been given up to him at 
the time, was in fact not given up until after Miss Pening- 
ton’s death, which took place on the 9th February, 1898. 
This bond with the mortgage seems to have been in her 
|w«session at that time, as Seeley found them among her 
effects on his taking charge of the estate immediately on 
his appointment as administrator. Whether the plaintiffs 
bond was ever actually ill Miss Pcnington’s possession or 
not, or whether she knew anything about it at all, the 
evidence dues not shew. At all events it was in Van Wart’s 
possession in June, 1898, for at that time according to

7
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Seeley's evidence, he handed over to Van Wart the Stewart 
bond, and took in its place the plaintiff's bond, on Van 
Wart’s representation to him that such was the arrange
ment between the parties. Miss Peniugton died intestate, 
p<issessed of a small amount of real and |>ersonal property 
in addition to this mortgage. Seeley employed Van Wart 
as his proctor in procuring letters of administration, and in 
selling what few personal effects there were and in paying 
some few claims against the estate. . Miss Penington’s 
father as the next of kin took the real estate, and I presume 
by his directions and that of Seeley,who was his son-in-law, 
it was also sold and the proceeds of these sali» paid over to 
Van Wart. He opened an account with the Peniugton 
estate in his books in the usual way ; and after charging 
his own professional expenses and other disbursements and 
crediting the proceeds of these sales, the account on the 
9th July, 1898, shewed a I «dance due the estate of $409.43, 
At this date Van Wart sent Seeley a copy of the account 
and a cheque for the balance. This cheque was subsequently 
returned to Van Wart and his deposit receipt taken in its 
place. There are no entries in this account having any 
reference whatever to this Stewart mortgage. Sometime 
after this and before the following October, Van Wart 
without any authority whatever, hut professing to act on 
behalf of the Peniugton estate, wrote to the plaintiff, call
ing iqsm him to pay off the mortgage. In consequence of 
this the plaintiff came to see Van Wart, who told him that 
he could borrow the money for him or something to that 
effect. At all events, it was then arranged between the 
plaintiff and Van Wart, that he (Van Wart) was to borrow 
the $250 on the security of a mortgage to lx- given by the 
plaintiff on this property, and that the money was to be 
used by Van Wart in [«tying off the Stewart mortgage. 
The money was obtained from Miss Jouett, for whom 
Van Wart seems also to have been acting—in fact I infer 
from the evidence that it was money already in Van Wart’s 
hands for investment on Miss Jouett's account. The 
pluintitf executed the mortgage to Miss Jouett for the 8250 
which Van Wart sent him for that purpose ; it was duly

1902.
Forkman 
Skki.ey. 

Barker. J.
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1902. recorded, but the Stewart mortgage was not cancelled, 
Korkman nor was the plaintiff's bond to Penington delivered up. 
skm.kv. The Jouett mortgage is dated October 18, 1898, and 

Biirkrr. J. on or about that date Van Wart in bis books charged Miss 
Jouett's account with the $260 loaned to the plaintiff on 
his mortgage ; and, in continuation of the I’cnington 
estate account, which bail been balanced in the previous 
July by the cheque for #4011.43, this $250, as the principal 
due on the Stewart mortgage, was carried to the credit of 
the estate. It was not until after Van Wart’s death, which 
took place on the 3rd August, 18911, that Seeley knew 
or beard of this money having been borrowed by the 
plaintiff, or that Van Wart bad the money, or that the 
amount bad been carried to bis credit in Van Wart's books ; 
or that Van Wart bad called upon the plaintiff to pay the 
mortgage off. The evidence shews that it was not until 
the end of February, 1899, more than four months after 
the plaintiff bad paid the money, that Van Wart received 
any instructions to collect this mortgage. At that time 
Seeley gave him the mortgage and the plaintiff’s bond, with 
instructions to collect the amount. Seeley says that he 
saw Van Wart on the 1st April, 1899, when he asked 
him if Foreman (the plaintiff) bad paid, and lie said that 
lie bad not. As to some of these parties, it is therefore 
clear that Van Wart's action lias been simply dishonest, 
and as his estate is insufficient to make the loss good, it 
becomes necessary to ascertain upon which of them it must 
fall, and in my opinion it must fall upon the plaintiff.

Ill the absence of legal proceedings taken for the pur
pose of enforcing a mortgage security, there is nothing in 
the mere relation of solicitor and client which carries with 
it any authority to the solicitor to receive payment of 
either interest or principal due his client on a mortgage. 
The question is one simply of agency, and in order to dis
charge the laying mortgagor from further liability, there 
must either lie an express authority from the mortgagee to 
receive the money, or else an authority for that purpose 
necessarily implied from the course of dealing between the 
parties ; and tile onus of establishing this is always upon

53
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tlie mortgagor. The following authorities may be cited in 
support of this view: Kent v. Thomas (1); Wilkinson v. 
Candi ish (2); Ituardillon v. Roche (3); Viney v. Chaplin 
(4); Ex parte Swinbanks (5); McMullen v. Policy (6); 
tiillcn v. Roman Catholic Episcopal, etc., of Kinyston (7); 
In re Tracy (8).

These cases also decide that an authority to receive 
the interest confers no authority to receive the principal, 
and that mere possession of the securities is no evidence 
of an authority to collect or receive the money due on 
them. If Van Wart, when he, as the plaintiff's duly 
authorized agent, received the money frein Miss Jouett for 
the purpose of paying off this mortgage, had lieen also the 
duly authorized agent of Seeley, as administrator of this 
estate, to collect and receive payment of this mortgage debt, 
and, acting under such authority, had in the usual course 
of business carried the amount to the credit of the estate 
account in his books, as was done, it might perhaps be said 
that that would be an unequivocal act, by which, acting as 
fully authorized agent of both parties, he had withdrawn 
the money from the plaintiff’s control and elected to hold 
it as the money of the estate. In Gordon v. James (9), 
Cotton, L.J., at page 256, says: “There is a difficulty in 
that view, viz., this, that even if the solicitors had the 
authority to receive this money on behalf of the plaintiffs, 
yet, in fact, they got the money as agents of the defendant, 
and there is nothing to shew that there was any alteration 
of the capacity in which they held it, or even that at the time 
when this deed was executed and handed over to Mr. James 
the money was still in their hands, so as to lie capable of 
being considered to lie received by them as agents on behalf 
of the plaintiffs." See also London Freehold and Lease- 
hold Property Co. v. Boron Sajfield (10); WtMv.CoehrM 
(11): and on appeal (12).

(1) 1 If. & N. 472. 
(2i Ex, 91.
(3) 27L. J. Ch. 081. 
Ill 2 DeO. A: .1. 108, 
(6) ll cli. It. 098. 
(0) 13 O. R. 299.

(7) 7 O, R. UO.
IS) 21 A. It. 154.
(if) 00 Oh. I). 219.

(10) (18971 2 Cli. 008. 
iih 0Jar.(N. s.)708. 
(12) 9 Jur. (N. 8.) 447.

1902.
Korkman 

Skklkv. 
Barker, J.
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1902. It is, however, unnecessary to determine that question,
Fokkman because the evidence fails altogether in establishing any 
skki.'kv. authority in Van Wart to collect or receive the money 
Barker, J. when he did, and when the transfer of accounts was made 

in his books in October, IRON. The authority given some 
months later can have no bearing on the case, because 
nothing whatever was done by Van Wart acting under it; 
and the authority could not operate by way of ratification 
of what had been previously done, liecause Seeley, when he 
gave it, was in entire ignorance both of the payment of the 
money and the credit entry in Vun Wart’s books. Ratifi
cation is based on knowledge. The plaintiff’s Counsel, how
ever, contended that if there was no express authority 
there was an implied authority arising out of the dealings 
between the parties. I say between the parties, because 
reliance was placed not only upon transactions between 
Seeley, as administrator, and Van Wart, but also upon deal
ings between Van Wart and Miss Penington herself. As 
to the latter, it was said that because during her lifetime 
the $50 had been paid by Stewart to Van Wart as agent or 
solicitor of Miss Penington, on account of the principal of 
this mortgage, without objection, so far as there is any evi
dence on the subject, that that conferred upon him a general 
authority to receive and collect the lialanee of the principal. 
I should hesitate before adopting the conclusion that an 
isolated transaction such as that, of the exact nature of 
which we have very meagre information, would necessaril)r 
confer any such authority as that claimed. But apart alto
gether from that, even if any such agency had been thus 
established, Miss Penington’e death must have determined 
it, and left Seeley the new principal with duties and respon
sibilities of his own in reference to this estate, free to dis
charge them by means of agents of his own choosing. 
Neither do the transactions and dealings between Seeley and 
Van Wart in reference to this estate in any way constitute 
any agency such as is contended for. On the contrary, the 
matter of collecting this mortgage never seems to have been 
mentioned until after Van Wart had actually collected the 
money. He had not even possession of the mortgage or of
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the plaintiff’s bond. The other transactions in reference to 
the estate were of an entirely different character. When 
Van Wart received the $250 from Miss Jouett he received 
it as agent of the plaintiff", and I cannot discover any cir
cumstance which altered that state of things ; and it was, I 
think, in that capacity alone he continued to hold it up to 
the time of his death. The plaintiff, unfortunately for him
self as it has turned out, employed Van Wart as his solici
tor, trusted him to borrow this money for him, and to 
appropriate it in payment of this mortgage, and Van Wart 
failed in doing what the plaintiff trusted him to do. But 
the defendant Seeley was in no way responsible for this ; 
lie did nothing which in any way contributed to the plain
tiff doing what he did. I must, therefore, hold that the 
principal of this mortgage has not been paid, but that the 
$250 for which the plaintiff gave his bond is owing as 
principal, and a charge upon the land in question.

There must be a reference as to interest due unless the 
parties can agree.

1902.
Foreman

Barker, J.
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DeBURY v. DkBURY.
—No. 2. See Ante, p. 278.

Huslstnd and wife—Purchase by husband of real estate in name 
of wife—licpnirs by husband to wife's real estate—Purchase 
by husband of Icasehuld interests in wife's real estate—Lien— 

Intention—Onus of proof—The Married Women's Property 
Act, 5H Piet., c, ~4,

Notwithstanding that tin* common law eights of a husband to the 
use and income of his wife’s real estate are taken away by 
The Married Women’s Property Act, 58 Viet., c, 24, he is not 
entitled to a charge on such real estate for money paid by 
him prior to the Act for repairs thereto, and for the surrender 
of leasehold interests therein, where the expenditure was 
made solely to improve the property.

The onus is iqsm the lmsliand of establishing a result ing trust in 
his favor in land purchased by him in the name of his wife.

The facts in this suit are fully stated in the judgment 
of the Court. Argument was heard November 2, 1901.

A. A. Stockton, K.U., and l). Mull in, K. C., for the 
plaintiff: —

The defendant Madame De Bury holds the freehold 
property purchased by her husband with his own money 
as a trustee for him. The presumption that he intended 
the property to be a gift to her is displaced by the circum
stance that the conveyance was made in her name wholly 
because she owned adjacent property, and it was convenient 
that the property should he in one name. The plaintiff is 
entitled to a declaration that this is his property, and not 
merely to a lien for the purchase money, as prayed for in 
the bill. For this purpose we ask leave to amend the bill. 
The plaintiff is also entitled to a lien for money expended 
in necessary repairs and improvements on the property 
in question, and in the extinction of the lenses. The 
expenditure was reasonable, and was made by him as 
agent, and not as lmsliand, in the management of the 
property. It might be said that on the surrender of the

1902.
March 18.
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leases the estate represented by them merged in the wife’s 
freehold, and that no lien could attach for the outlay 
made in that connection. A like argument is not allowed 
to prevail against the claim of a trustee to be indemnified 
by lien for money laid out in discharging a mortgage or 
other incumbrance affecting the trust estate. See He 
German Mining Cu. (1); Mathias v. Mathias (2).

A. 0. Earle, K.C., for the defendants: —

A wife takes the benefit of any outlay made by the 
husliand upon her rail estate. See Fit it rick v. Dryile n(3). 
The presumption that a purchase by a husliand in the 
name of his wife is intended to be a gift to her is not 
necessary to effect that result, which consequently cannot 
Ik- affected by evidence of intention of the husband to 
retain a lien for the expenditure. Money, if any, spent by 
him in acquiring the surrender of the leaseholds, and in 
making repairs, belongs irrevocably to the wife. With 
respect to the freehold purchased by him the presump
tion that it was a gift to the wife is not displaced by 
evidence necessary to establish a resulting trust in bis 
favor. He never acted toward any expenditure made by 
him upon the Imsis that it constituted a debt due him by 
bis wife, and there being no debt there could not be a lien. 
The expenditure was not entered in his looks as a charge 
against his wife, and rents received during his management 
of his wife’s various properties were not appropriated by 
him towards discharging it. In the state of the law at that 
time he was entitled to the revenues from his wife’s property 
for his own use, and felt himself under no necessity to 
safeguard with a lien money of his own used in improving 
his wife’s property, or in acquiring property in her name, 
by advancing it as a loan. Before lie could charge the 
wife’s property with repairs he should have obtained her 
consent, otherwise his expenditures might consume the 
property. Leave to amend the hill should not he granted.

tl) 4 DeG., M. & G. 19. (2) 3 Sm. & G. 552.
(3) 30 N. B. 558, 583.

349
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1902. The relief claimed in the hill depends upon evidence of 
DkBi'hv a lien, and cannot he granted on proof of a resulting trust. 
DkBvry.

1902. March 18. Barker, J. :—
The main question involved in this case having been 

determined adversely to the plaintiff (1), I have now 
to dispose of the claim put forward by him in sections 
seven and eight of his bill. These sections are as follows : 
“ 7.—The plaintiff charges and alleges that he has ad
vanced the sum of three thousand dollars out of his own 
moneys to pay the purchase money of certain properties at 
Portland Point in the City of Saint John, known as the 
Rankin wharf property, purchased in the year 1893 from 
Roliert Rankin, of Liverpool, Ixdng certain leaseholds held 
by the said Robert Rankin, the freehold of which was 
vested in the said plaintiff, Robert Visart De Bury and the 
said defendant, Lucy Gertrude Visart DeBury, and also 
certain freehold lands and premises there situate, which 
properties were so purchased pursuant to a memorandum 
of agreement made between the said plaintiff and his wife, 
Lucy Gertrude Visart DeBury of the one part, and the said 
Robert Rankin of the other part, to which memorandum 
of agreement the said plaintiff craves leave to refer, and 
which memorandum of agreement is now in the custody 
of the said plaintiff, and that the said leasehold interests 
of the said Robert Rankin were surrendered by him 
to the said plaintif!' and the said defendant Lucy Gertrude 
Visart DeBury, his wife, cm the tenth day of May, 
A. D. 1893, end the said plaintiff craves leave to refer 
to the said surrender uf lease, which surrender of lease 
is now in the said plaintiffs custody, and that the said 
freehold property was conveyed by the said Robert Rankin 
to the said defendant Lucy Gertrude Visart DeBury 
at the request of and by the direction of the said plain
tiff by deed dated the first day of May, A. I). 1893, 
to which deed the said plaintiff craves leave to refer, and 
which deed is now in the said plaintiff"s custody, and the 
plaintiff claims that he is entitled to a lien or charge upon 

(1) Ante, 278.
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the said property thus acquired from the said Koliert Rankin 
to the extent of the said purchase money so advanced and 
paid by him the said plaintiff out of his own moneys 
as aforesaid.”

Section 8, ns amended, is as follows : “ That the said 
plaintiff has also advanced out of his own moneys a large 
amount, to wit, the sum of $1,100 for expenditures made 
in repairs and improvements placed upon the said Rankin 
wharf property after the same was acquired as herein- 
before set forth, and before the first day of January, A. I). 
1800, and a further sum of $450 since the last mentioned 
date, and that such nqwirs and improvements were neces
sary for the preservation and advantage of the said wharf 
property, and the said plaintiff claims that he is entitled to 
a charge or lien U|s>n the said last mentioned property for 
the moneys so laid mit and expended on such repairs and 
improvements.”

Annexed to the bill is an affidavit of the plaintiff, in 
which he says he has carefully read over the bill, and that 
the statements and allegations in it are just and true. 1 
mention this fact only for the puqxwe of shewing that file 
statement of the plaintiff's claim in the section I have just 
quoted, was made deliberately, lieeause his Counsel on the 
argument rested the claim upon what seems to me an 
altogether different ground, as I shall presently point out. 
'flic bill among other tilings prays for a declaration tliat 
the plaintiff has a lien or charge on the property in ques
tion for the sums expended in its purchase and repair, 
amounting in all to the sum of $4,550. The agreement 
referred to in section 7, is made between the plaintiff and 
Madame Ik-Bury of the one part and Roliert Rankin of the 
other part, and provides that in consideration of $3,000 to 
lie paid by the plaintiff and his wife to Rankin, he was to 
surrender to them four leasehold lots, and to convey his inter
est in certain freehold lots. It"appears by the evidence that 
in performance of this agreement the $3,000 was paid, and 
by an indenture dated May 10, 1803, Rankin surrendered 
to the plaintiff and his wife the leasehold premises in ques
tion, which surrender they accepted, and by the instrument

1902.
IikBvky 
Dk.Hvry. 
Barker, J.
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1902. they released Rankin from the covenants in the several 
DrBi'rt leases binding upon him. By a separate indenture dated 
DkBvhy. May 1, 1893, and made between Rankin and Madame 
Barker, J. De Bury, and to which the plaintiff is not a party, Rankin 

conveyed to her all his right, title and interest in the free
hold lota in (piestimi to hold them for her own use and 
benefit. Madame l>rBury had acquired the reversionary 
interest in the leasehold lota as a part of her father’s estate 
which came to her on the partition, and when the surrender 
was made in terms to her and her huslinnd he hail no inter
est in or title to the property except in right of his wife. 
There is no question here as to the fact that the S3,000 
was paid, or that the SI,550 was expended in repairs, which 
were, at that time, necessary for the useful and profitable 
enjoyment of the property. The evidence has satisfied me, 
and I so find, that the S3,000 paid to Rankin by the plain
tiff in the purchase of the freehold lots and the surrender 
of the leaseholds, was his own money and not that of his 
wife, hut ns to the remaining SI,550 expended for repairs 
I am unable to say from the evidence whether any of it 
can lie said to have been his money, or if so, what amount. 
And ns the onus is upon him, not only to establish the fact 
that the lien exists, hut also the amount for which it is a 
charge, I think he has not discharged that onus. It is to 
he remembered that at this time, and for many years before 
and after, the plaintiff had the entire management and con
trol of his wife’s property ; he received all the rents and 
profits, disbursed the moneys, and—except the S3,000 I 
have mentioned, which seems to have been kept sulwtan- 
tially distinct from other investments—the moneys of the 
plaintiff and those of his wife seem, as one would natur
ally expect would he the case, to have been put into one 
common fund so that it would be impossible to attribute a 
payment from it to the money of one more than of the 
other. Such, at all events, seems to me to be the effect 
of the evidence.

It does not appear that this purchase took place at all 
at the instance of Madame DcBury, although of course she 
concurred in it. The plaintiff, in the management of his
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wife’s property, of which he was receiving the benefit, seems 
to have thought, for reasons which he lias given in his 
evidence, that the purchase was a wise one with the view 
of improving his wife’s estate. I am unable to see upon 
what principle the purchase money in such a case becomes 
a charge upon the property. As between husliand and wife 
it must be regarded either as a gift or as creating a result
ing trust in favor of the husband. Where the transaction 
is between husband and wife, and the conveyance is to the 
wife, the presumption is that a gift was intended. That 
is, of course, a presumption which may be rebutted by the 
facts and surrounding circumstances, but the transaction 
itself, unexplained, is evidence of a gift, and will be so held ; 
the presumption of gift arising from the moral obligation 
to give. So well recognized is this principle that it applies 
as well to purchases by the husband in the joint names of 
himself and wife, in which case it enures for the benefit 
of the wife as survivor. This is the case whether the gift 
be of real or of personal property : Drew v. Martin (1); 
In re Eykyri* Tenet* (2); Fowler* v. 1‘axcoe (3) ; Brett’* 
Modern Ld. Cas. (4).

As the ipiestion is one of intenth 'l, evidence of declar
ations at the time, or of what took [dace then is admissible 
to prove it, though subsequent declarations, except so far 
as tin x prove intention at the time, arc not : Marelud v. 
Cm II (5). And in Ex parte Cooper (ti), it is said that 
when the parties are alive and give evidence, there is no 
occasion to resort to presumption, as the question is 
one of fact. The plaintiff himself is the only witness 
examined on this point and his evidence is as follows:— 
“ How did you come to have the deed taken in your 
wife’s name I Was'that an arrangement lictween you and 
her ?" To which he replied : “ Yes, I told her I had put it 
in her name; of course I could have put it in my own name 
if I thought so ; the income from my wife’s property and 
this property was not then under the control of others, and

(1) 2 H. & M. 130. (4) P. 6, et *eqq.
(2) Il ch. D. 116. (6) L. R. 20 Bq. 32s.
(3) UR. lOCh. 343. (6) [1882] W. N. 08.
VOL. II. N. B. K B.-to.

1902.
DeBvryfc
DkBury. 

Barker, J.
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1902. I thought it was better, because she owned the fee in 
iikRi rv property adjacent, and I did it in that way as a matter of 
DkBi-kv. convenience, but I could have put in my own name then." 
Barker, J. This evidence taken in connection with matters ns they 

existed at that time, so far from rebutting the presumption 
of gift, entirely supports it. Here was the case of man and 
wife and family living amicably together. Madame DeBury 
owned a large and valuable property yielding a large 
rental. The plaintiff by virtue of bis marital rights received 
the rents and profits, and enjoyed in reference to this 
property all the rights and privileges by common law given 
to the husband, subject only to the few limitations pre
scribed by the Married Women’s Property Act in force at 
that time. Under these circumstances it was of very little 
importance to him whether the title was in his wife or 
himself, and as she owned all the adjacent property it was 
better that she should own this also. I have no doubt 
whatever that the plaintiff had no idea or intention of 
creating any trust in his own favor, a conclusion which 
seems to me supported by the fact that years afterwards 
when this bill was filed and when circumstances had been 
materially changed to the plaintiffs disadvantage by the 
present Married Women’s Property Act, he only asserted a 
right to have the property charged with the amount of his 
expenditure ; a claim which is not oidy inconsistent with 
the idea of any trust, but is rather ltased on the assumption 
that the title is beneficially as well as legally in Madame 
DeBury. The freehold lots therefore stand in the position 
of property acquired by Madame DeBury from her husband 
during coverture, and as that class of property is specially 
exempted from the operation of The Married Women's 
Property Act, 1895, the assignment made in pursuance 
of that Act by Madame DeBury, and which is in question 
in this suit, would not operate to transfer either the title 
or possession of the lots to the defendants Coster and Miss 
Si inonda, at all events during the plaintiff’s lifetime.

The position of the leasehold properties is somewhat 
different. At first blush it may seem that the changed 
condition in the husband's status, brought about by The
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Married Women’s Property Act, 1895, by which his mar
ital rights ns to his wife’s property have been so materially 
curtailed, ought to give him an equity to lie in some 
way compensated or secured for moneys expended out 
of his own fortune for the purchase of the surrender of 
the leases and in making useful and necessary repairs 
upon the leasehold premises. Upon consideration, however- 
I have arrived at the conclusion that no such ecpiity exists" 
It was argued that by the surrender there was no merger 
of the two estates, and reference was made to the payment 
of charges, such as mortgages and the like—in support of 
that view. In such cases it is always a question of inten
tion whether the person ]>nying intends to keep the charge 
alive for the lienefit of himself or not: A'bimx v. Avgell (I); 
Thorne v. Cann (2),

There is really no analogy between such cases and the 
present, hut if there was, the evidence as I have already 
pointed out, shews that the plaintiff had no intention except 
to put an end to the outstanding term, and thus improve 
what was his wife’s property in point of law, hut his 
property in point of use and benefit during his life. Now 
what is the effect of the surrender t The less estate merges 
in the greater, and the outstanding term of years ceases to 
exist. In Co. Lilt. (3), it is said that, “ Having regard 
to the parties to the surrender the estate is absolutely 
drowned.” See also Saint v. Pilley (4). The instant 
that the surrender was delivered to Madame De Bury 
and accepted by her as owner of the reversion, the plain
tiff as husband came into the possession of the property 
entitled to the rents and profits, not in right of him
self, but in right of his wife. The lease was ended, and 
there was no further relation of landlord and tenant. 
This being the effect of the surrender, and there being 
ample evidence to shew that in the expenditure of his 
money, both in the purchase and the repairs, the plaintiffs 
sole intention was to benefit his wife’s property, and thus 
lienefit himself who had a life estate in it, he could not

1902.
DrBubt

Dr.Ht'h V. 
Bnrkrr, J.

(1) 5 Oh. D. Ittl.
(2) [18U5| A. C. 11.

(3) 838 b.
(4) L. K. 10 Ex. 137.
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1902. during his life, any more than his representatives could 
iikHvsy after his death, claim to have a charge upon the property 
rir.Bi nv. for the expenditure. What has occurred since to create 
Barker, J. any such right ? It is true that the Legislature has enacted 

a Statute which, in effect, has taken away from the plain
tiff many of his marital rights and given to his wife full 
power of enjoyment and disposal of her own property 
quite irrespective of his control. But upon what principle 
can the wife’s right thus secured to her by legislative 
enactment, only be exercised on condition that she incumb
er her property by a charge in favor of her husband which 
did not exist before, and the only ground for which is that 
the legislation has been prejudicial to his common law 
privileges ? I can see none. It was not the wife’s act 
which took away the husband's rights ; it was the act of 
the Legislature, and if the wife has chosen, in the exercise 
of that right, to make a conveyance of her property, she 
has done no more than the law authorized, and has, there
fore, done no one any wrong which this Court can recog
nize. Neither am I able to see, at all events as between 
husband and wife (and there is no question arising here as 
to the rights of creditors) how the exception in The Married 
Women’s Property Act, 1895, by which property acquired 
by the wife from her husband during coverture is exempted 
from its operation, affects the conveyance of this property 
by the wife. That Madame DeBury can convey all her 
interest in this property acquired from her father cannot 
be and is not denied. Would that not necessarily carry 
with it the whole title ? What outstanding interest or 
property would remain in the plaintiff which he could con
vey ? He has no lien, no charge, and no lease. He stands, 
as it seems to me, in no better position than he would if he 
had spent his time or his money in repairs or improve
ments which had become part and parcel of the freehold 
and inseparable from it, and for which he had no lien or 
charge in any way,

I have already pointed out that this is not a case 
between debtor and creditor, but one involving the rights 
of husband and wife inter se. It will, however, not be
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altogether irrelevant to cite a few cases in which the rights 
of creditors, in reference to property similarly situated, 
have been discussed. In Ford v. Bowser (1), and in Bell v. 
Wetmore (2), the wife’s separate property, though in part 
purchased hy the husljand’s money, was held not liable to 
seizure under an execution against him. In Jackson v. 
Bowman (3), it appeared that a person in insolvent circum
stances conveyed by way of settlement on his intended 
wife a lot of land on which he had commenced to build a 
house. The house was completed after marriage. On a 
bill died by the husband’s assignee in insolvency, the 
Court declared that as against the creditors the wife had 
a right to the benefit of the value of the building as it was 
at the date of the marriage, but that the expenditure after
wards, was voluntary. The Vice-Chancellor said: "As to that 
part of it which was built Ix'fore ; suppose it had been com
pleted before the marriage, I do not see how I could in that 
case separate the house from the land. I must have held both 
settled upon the wife before marriage, the conveyance of the 
land, though before the building of the house, king effectual 
for that purpose, and if so, an incomplete house must follow 
the same rule." In Hill v. Thompson (4), it appeared that 
the husband expended money in improving property pur
chased by his wife from him out of money belonging to 
her separate estate. Spragge, C„ says : " It is suggested 
that a large expenditure of moneys of the husband having 
been made in building upon the land in question, the case 
falls within the principle of Jackson v. Bowman. If there 
is no creditor defeated or hindered by what has been done 
in this respect, Mrs. Thompson is entitled to the benefit of 
this improvement upon her property." In Barrack v. 
M'CuUoeh (5), Wood, V.-C. says : “ It appears that there 
was a settlement made of some land to her (the wife’s) 
separate use in 1841, long anterior to the transaction in 
question ; and upon the property so settled two houses had 
l>een built. There is some discrepancy in the evidence as 
to what was the exact amount of her money, and the exact

(1) 24 N. B. 610.
(2) 3P. & B. 534.
(3) 14 Or. 160.

1902.
UkBukv 
DeBurt. 

Barker. J.

(4) 17 Or. 446.
(5) 3 K. h J. 11».
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1902.
DkHi'KV

DeBÛry. 
Barker,J.

amount of her husband’s money, applied in the building of 
the second bouse ; but the matter occurred too long ago for 
any attempt now to be made to open that transaction, and 
counsel, very properly, did not seek to do so. As far as the 
original transaction is concerned, that property became 
here; anil whether the second house was mainly built with 
the husband’s money or her own money is not material, 
the property unquestionably when the bouses were so built, 
became hers, and her interest in it was for her separate use."

I n Hamer v. Tilde y ( 1 ), there was a demurrer to the 
bill, and the material facta, which, for the purposes of the 
demurrer were admitted,were these: The huslmnd purchased 
an outstanding life interest in some property to which his 
wife was entitled in remainder, and his principal motive in 
doing so, was that he might obtain possession of the premises 
and effect the repaire which were absolutely necessary for 
their preservation, with a view to his interest therein in 
right of his wife. These repaire which were made at the 
request of his wife, amounted to £230 ; and it was admitted 
that this amount was expended and advanced by the hus- 
1 mild on the faith of his lieing entitled to receive the rents 
and profits of the premises during the joint lives of him
self and wife, and that it was intended to lx* charged in 
Equity thereupon. After this expenditure had been made 
the husliand obtuined a divorce on the ground of the wife’s 
adultery, and she thereu|ion commenced an action of eject
ment to recover possession of the premises. He then filial a 
bill seeking to have the amount of his expenditure declared 
an equitable charge on the premises, and asking for an 
injunction to restrain the action. The defendant demurred 
for want of equity. The argument there was that the wife 
by her adultery had transferred from the husliand the rents 
which his ex|ieiiditurc created,and which, but fur her breach 
of the marriage contract, he would have enjoyed during his 
life. Wood, V.-C., refused to adopt this contention. He 
says(I quote from the Jurist report): “ If the husliand had 
died, it is clear that his executors could not have claimed 
anything. The repairs are executed, not upon the wife’s 

(1) Johns. 480; 5 Jill'. (N. 8.) 1.341.
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estate, but upon that which is his own during their joint 
lives, and the misconduct of the wife cannot give him any 
equity against her. If I were to hold that the expectations 
of the husliand are to form the subject of equity, I might 
have all the huslsmds in the country making claims for 
expenses incurred in the confidence that their wives would 
do their duty." This case is in many respects stronger 
than the present. There the repairs were made at the 
express solicitation of the wife, and they were intended to 
he an equitable charge, hut there is nothing of that kind 
in this case. In that case the husband's loss was the result 
of a gross wrong committed by the wife, while here the 
wife has done no wrong. A distinction is sought to be 
drawn between the plaintiffs position as to the repairs put 
upon the property since 1st January, 189(1, when the present 
Married Women’s Property Act came into operation, and 
his position as to those put upon the property before that 
date. As I have already said, it is not in my opinion 
possible from the evidence to shew that the money so ex- 
pended was in either case the plaintiffs money, not derived 
in whole or in part from his wife as part of her income. 
Hut if if were, I should think under the circii,ustancrs of this 
ease there is no distinction between the two claims, and 
the plaintiff’ has no lien as to either.

I think as a result of the whole case, that the freehold 
lots purchased from Rankin should lie exempted from the 
operation of the trust deed, as being property exempted 
from the operation of the Act of 1895, hut that in other 
res|)ects it must he declared as against the plaintiff valid. 
The plaintiff will also fail as to his claim for repairs, etc., 
to the Rankin wharf.

As to costs, while it is tme that the plaintiff has failed 
in the main contention, I think it was a proper course, 
considering the large number of the tenants, to obtain an 
opinion from the Court as to the construction of the trust 
deed anil the [lowers of the trustees thereunder. This was 
in the interest of all concerned. There will therefore be no 
order as to costa, each party paying their own ; the trustees 
to have their costs out of the trust estate.

1902.
IlKHl'KV 

IieHury. 
Httrkt-r, J.
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GALLAGHER v. CITY OF MONCTON.

Practice— Reference— Warrant to proceed —At tehose instance 
icarrant may Ice taken out—Authority of Referee to order 
parties to prcceecd — Act 53 Viet., c. 4* *• ttiO,

By tilt* practice of the Court, and hy s. KM) of Act 63 Viet., c. I, 
where a reference has lieen entered ii|M>n, a warrant to pru- 
ceed may lie taken out hy either party.

Semble, on a failure to adjourn a reference, the Referee has power 
under Act 63 Viet., c. 4, a. 180, to issue of his own motion a 
warrant for the juu-ties to proceed.

Motion to dismiss bill, or for such other order as to 
the Court might seem right. The facts are sufficiently stated 
in the judgment of the Court.

Argument was heard February 19, 1902.

IF. li. Chandler, K.C., in support of the motion : —

The plaintiff hits the carriage of the decree, and the onus 
was upon her of proceeding with the reference by taking out 
a warrant for the purpose under sect. 1 (10 of the Supreme 
Court in Equity Act, 53 Viet., c. 4. Failing to do so we are 
obliged, under sect. 161 of the Act, to apply to the Court 
for an order against the plaintiff to peremptorily proceed 
with the reference, on pain of dismissal of the cause ; or 
we may make the present application to have the bill dis
missed as for delay in prosecuting the suit. The practice 
of the Court laid down in Smith's Ch. Pr. (1), that if the 
party actually prosecuting a decree or order does not pro
ceed before the Master with due diligence, the Master is at 
liberty, upon the application of any other party interested, 
to commit to him the prosecution of the decree or order, is 
superseded by the Act.

M. 0. Teed, K.C., contra: —

The practice of the Court is contained in the Act.
(1) Vol. 2, p. 1(18.
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Under sect 160 a warrant to proceed may be taken out by 
either party, and if either party fails to attend, the Referee 
may under sections 163 and 164 proceed in his absence. 
The delay is that of the defendants, whose accounts are 
still before the Referee. The notice of motion is insufficient 
for any other purpose than to dismiss the bill, and as that 
will not lie granted no order under it can be made.

Chandler, K.C., in reply.

1002. March 18. Barker, J.:— '

In January, 1901, there was a reference made in this 
case, on the plaintiff’s application, to a Referee to inquire 
and report upon certain accounts between the parties. Mr. 
Sweeney, the Referee named under the order, on receiving 
the order of reference issued his warrant for the parties to 
proceed. This was done on the plaintiffs application, 
and the warrant was made returnable on the 29th May, 
1901. It seems that the defendants claim a large sum as 
due them from the plaintiff on various accounts, and on the 
return of the Referee’s warrant they tiled with him a sworn 
statement of account. To this the plaintiff filed a sworn 
objection to some sixty items of the account. The onus, 
therefore, of proving the items so objected to was on the 
defendants, who were, or at all events seem to have been 
regarded, ns the accounting parties. Evidence was being 
given by the defendants when some question was raised by 
the Referee as to his fees, which was brought before me in 
an informal way for an expression of opinion, which I gave 
(1). The Referee then expressed his willingness to proceed, 
but nothing has lieen done since the 13th of August last. 
The plaintiff has not applied for any warrant to proceed, 
as she claims the defendants should do that, as their case is 
unfinished, and the defendants refuse to take out a war
rant, as they contend the plaintiff alone has that right, as 
she has the carriage of the decree. The defendants now 
apply on notice for an order that the bill be dismissed, or 
for such other order as the Court may think right, on the 

(1) Ante, 20».

1902.
Gallagher 

Moncton .
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ground that the plaintiff lias unnecessarily delayed in pro
ceeding with the reference.

Had it not been that this motion has been made by a 
gentleman so familiar with the practice of this Court as 
Mr. Chandler is, I should have thought the point involved 
was not open to argument. I have myself, when acting 
under an order of reference, granted so many warrants to 
proceed under the same circumstances, and obtained so 
many from other officers, including in the number old prac
titioners who hail had a long experience as Masters in 
Chancery, that I had considered the practice as settled. It 
may, however, be as well to see what warrant there is for it.

When the original Equity Act was passed in 1854, 
provisions as to references were made, which have substan- 
tially remained unchanged up to the present time. In a 
note which the late Mr. Botsford, who was well versed in 
the practice of the Court of Chancery which prevailed 
previous to 1854, appended in his “ Rules of Court "(1) to 
sect. 2 of chap. 3 of Act 17 Vict.,c 18, he says that the prac
tice before the officer—that is, the Referee of the present 
day—must necessarily be regulated by the practice in 
the Master’s office; for which he refers to Grant’s Cli. 
Pr. (2), and Smith't Cli. Pr. (3). I have consulted both 
of these authorities and find the same practice laid 
down in both. The first step is for the solicitor obtain
ing the reference to carry in the decree, and to take 
out a warrant to proceed. On its return the parties 
attend and, if necessary, settle the course of procedure 
as to the matters referred. That seems a warrant, which is 
taken out on the application of the solicitor who obtained 
the order of reference ; and so it is provided by sect. 161 of 
our present Act (53 Viet., c. 4), as it was by the corre
sponding section of the Act of 1854, that if he does not 
proceed within a month from the date of settling the order 
an application may be made under that section. That the 
Referee can issue suliecipicnt warrants I think there can lie 
no doubt, and I can find nothing either in Smith or Grant, 
which gives support to the idea that warrants to proceed

(1) P. 70. (2) Vol. 1, p. 311. (3) Vol. 2, p. 00.
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on a reference can only be taken out by the party at whose__1902.—
instance the order of reference was obtained. On the con- oallaohbr 
trary quite a different practice prevails. In Smith (1) it 
is said : " If the plaintiff is an accounting party, one of B„rker j.
the defendants leaves interrogatories for his examination.
So where the plaintiff neglects to proceed, any defendant 
may take such steps as are necessary for the due prosecu
tion of the reference Instore the Master." At page 117 of 
the same book it is said that when the charge has been 
allowed the defendant (that is, the accounting party—see 
note to page 116) carries in his discharge. A warrant to 
proceed on this discharge is then taken out and served. It 
is not stated in words that this warrant is taken out by the 
defendant, but it is clear that it is so. At page 121 it is 
said that if the discharge is brought in, and the accounting 
party does not proceed with it, or having partially pro
ceeded on it, queried items remain to be disposed of, the 
plaintiff should take out and serve a warrant to dispose of 
the same, and if the defendant does not then support the 
items, or crave time, the whole of such payments may be 
struck out. From this passage it seems to me clear that 
two things are provided for. In the first place it is pro
vided that a certain course can be adopted if the defendant 
does not proceed. Involved in that is, I think, a power to 
the defendant to proceed, which he can only do by taking 
out the warrant for that purpose, as already mentioned. If 
he does not do that the plaintiff can himself force him on 
by taking out a warrant for that purpose. I have no doubt, 
whatever, that under this old practice it was quite compe
tent, in the condition in which this matter now is, for the 
defendants to have taken out a warrant to proceed with their 
evidence, and complete their proof in support of the items in 
their account to which an objection has been filed. I also 
think that it would have been quite competent for the 
plaintiff to have taken out a warrant for the defendants 
to proceed, if she had so desired. I should have come to the 
same conclusion under section 160 of the present Equity 
Act, by which it is provided that “ no summons or warrant 

(1) Vol. 2. p. 10*.
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1902. shall be issued by any Referee on a reference other than to 
Qali.aohkb require the parties to proceed, which they shall do forth- 
Monctton required by the Referee, with power of adjourn*
BarkërJ ment, and, on omission to adjourn, with power to proceed 

on notifying the parties." It is not necessary to express an 
opinion on the point, but I am disposed to think that this 
section gives the Referee ample power on his own motion, 
if he thinks tit, to issue his warrant for the parties to pro
ceed, where the continuity of the proceedings has been 
broken by an omission to adjourn them. He is an officer 
of the Court, to whom certain matters have been referred, 
in reference to which he is to inquire and report to the 
Court, so that the matters involved in the suit may be 
determines), and such a power is therefore not an unreason
able one. But if the section does not go so far, I entertain 
no doubt that it docs authorize the Referee, after the first 
warrant has issued, to issue any subsequent warrant either 
on the application of the party who wishes to proceed 
himself, when it is his duty to proceed, or to force the other 
party to proceed when it is his duty to proceed.

I therefore think that while the plaintiff might have 
taken out a warrant he was not bound to do so, and that 
the defendants, if they wish to go on, can take out a war
rant for that purpose. This is, I think, in accordance with 
the old practice. I think it is warranted by the section I 
have quoted, and so far as my experience goes, it is the 
practice which has prevailed for very many years.

This motion must lx- dismissed with costs.
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FREEMAN v. STEWART.

Agreement—Option to purchase land—Time the essence of the 
agreement— Injunction — Kestraint of ejectment action — 
Terms of granting injunction—Equitable relief in ejectment 
action—Specific performance—Act 60 Viet., c. 24, ». 282.

Time is of the essence of a unilateral agreement, such as an 
option to purchase land.

On an application for an injunction order, in a suit for the specific
pfrnrmsnns of an agree....... fur tin- sale <>f lend, to restrain
an action of ejectment hy the vendor to recover possession 
of the land, the Court ordered that on the defendant con
fessing the action of ejectment the plaintiff should is* re
strained until further order from taking possession; other
wise the application should be dismissed.

Semble, that relief hy s|>eciflc performance cannot l>e obtained 
under s. 283 of Act tit) Viet., c. 24.

Motion for an interim injunction order. The facts are 
sufficiently stated in the judgment of the Court.

Argument was heard April 1, 1002.

D. McLeoil Vince, and J. C. Hartley, in support of the 
motion.

A. B. Connell, K.C., contra : —

Time is of the essence of a contract in equity as well 
as in law, and the Court will not relieve against the 
failure to perform the contract on the date appointed 
for its completion, except where it would lie inequitable 
not to do so. See Tilley v. Thonuis (1); Parkin v. 
ThoroUl (2); Patrick v. Milner (3); McLaygan v. Hutchi
son (4). No equity exists here in excuse of the 
plaintiff’s delay in making a tender from October 6th, 
the last day on which the option to purchase could 
lie exercised, to November 15th, the date on which the 
tender was made. The agreement was unilateral, and

(1) L. R. 3 Oh. 61. (3) 2 C. P. D. 312.
(2) 16 Beav. 50. (4) 30 N. B. 186.

1902.
April 15.
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coiiHequently time must have been originally of its essence: 
Fry on Specific Performance(1); Mass v. Barton (2); Austin 
v. Taumey (3). The Court will not restrain the ejectment 
action if the equitable rights of the parties can be there 
conserved : Bisphum's Principles of Equity (4).

Sect. 281 of The Supreme Court Act, (10 Viet., c. 24, enables 
a defendant who lias a defence to an action of ejectment on 
equitable grounds, in addition to the notice denying the 
plaintiff’s title, and asserting title in himself, to state by way 
of defence facts which entitle him on equitable grounds to 
retain possession ; and by sect. 283* it is provided that the 
defendant may in such statement, as in a bill in Equity, or 
in an answer asking cross relief, attack the title of the 
plaintiff on any ground whatever, and in all such cases he 
may pray and ask for relief against the plaintiff ; and it 
shall be competent for the Court, on the bearing or trial of 
the cause, in all such cases to grant or withhold the relief 
prayed for, as law and justice shall demand, anil generally 
to do justice, and to determine all questions between the 
parties arising in the action according to law. The plain
tiff is defending the action of ejectment upon equitable 
grounds, and lias put in a statement of defence disclosing 
the facts shewn by the bill in this suit.

Tiller, in reply:—

The plaintiff’s repeated efforts to pay the money shew 
his good faith, and entitle him to relief. Time is not 
in Equity the essence of a contract in the absence of 
an express stipulation for the purpose; or unless it can 
be necessarily implied from the nature of the property, 
or the surrounding circumstances: Tilley v. Thomas (5). The 
mere mention of a time at or before which an act is to be 
performed is not sufficient: Heame v. Tenant(6); Wehh v. 
Hvyhes(7). The former doctrine of the Court of Equity 
was that the parties could not contract that time should be

(1) 2nd ed„ ss. MOI, 1073. (S) I* R. 3 Ch. HI.
(2) !.. R. 1 Kq. 474. (0) 13 Ves. 287,2H0.
(3) L. R. 2 Ch. 143. (7) L. R. 10 Kq. 280.
(4) 8. 400.
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of the essence of their agreement, and that rule is only 
modified where it clearly appeal's they intended that time 
should be of the essence of the agreement: Hudnon v. 
Bartmm(l); Hiulmm v. Tempi* (2); Hntten v. RueeeU (il). 
Time cannot he of the essence of an agreement to a vendor, 
for the failure of the vendee to make payment on a named 
date does not inflict n[H>n him an injury for which money 
will not he sufficient compensation. Interest is usually suffi
cient amends, and the plaintiff included that in his tender. 
The action of ejectment will not afford the relief to which 
the plaintiff is entitled. It would leave him in possession, 
whereas ho is entitled to a conveyance from the defendant 
under a decree for specific performance. See Eden on 
Injunctions (4). No jurisdiction to grant relief of this 
nature in the action of ejectment is conferred by the 
Supreme Court Act.

1902. April 15. Barker. J.:—

This is an application for an hiterim injunction order 
to restrain the defendant from proceeding in an action of 
ejectment against the plaintif!' for recovery of the p sses- 
sion of a piece of land in Carleton County. The motion is 
founded upon a sworn bill, by which it appears that the 
plaintiff is the assignee of a certain lease, dated October 7, 
1892, made by the defendant to one Perkins, by which the 
land in <|uestion was leased to Perkins for a term of three 
years at a rent of 8150, payable in advance, with a right 
to extend the term for a further period of six years—that 
is, two terms of three years each—on paying a further sum 
of 8150 in advance, at the beginning of each term of three 
years. Perkins paid the first 8150 on obtaining the lease, 
and the second 8150 on the 7th October, 1895. On the 
29th August, 1898, he assigned the lease to the plaintiff, 
who paid the third 8150 on the 7th October of that year, 
in extension of the term for the full period of nine years. 
The lease contains the following purchase-clause : “And it

(1) S Madd. 440. (8) 38 G’h. D. 330.
(2) 20 Beav. 538, (4) p. 27,

1902.
FltKKMAN

Stkwart.
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1902. is hereby agreed that the said Perkins shall have the right 
Fhkeman to purchase, and the said Freeman hereby agrees to sell, 
stkwaht. alien, release, convey and confirm the said building plot of 
Barker, J. land, with all improvements thereon, to the said Shedric A.

Perkins at any time within the said nine years conveyed 
by the said three terms of this indenture, on the payment 
by the said Shedric A. Perkins, his heirs and assigns, of the 
sum of six hundred dollars. And it is further agreed that 
any payment which may have been made on account of 
this lease rent in advance of the time at which such 
conveyance may occur, may lie allowed as part payment of 
the sum of 8600, and the full time effected by the lease is 
nine years, subject to all conditions and provisions con
tained therein."

The bill alleges that two or three days before October 
7, 1901, the plaintif! informed the defendant that on that 
day he would be prepared to pay him the sum of 8150, as 
the balance of the purchase money for the land. Section 7 of 
the bill is as follows:—“ That on the seventh day of October, 
in the year of our Lord one thousand nine hundred and one, 
the plaintiff went to the home of the said defendant in the 
said Parish of Wicklow, and took with him one hundred and 
fifty dollars, and did not find the said defendant at his home, 
and upon making diligent inquiry, the plaintiff ascertained 
that said defendant was not at home, hut was in the County 
of Aroostook, in the State of Maine, one of the United 
States of America, and the said plaintiff offered to pay the 
money to the person at the time in possession of the house 
of the saiil defendant, who would not accept the same, and 
telling him that it was the balance of the purchase money 
due the defendant for the lands occupied by the plaintiff, 
and mentioned in the agreement hereinbefore in the first 
paragraph of this bill set forth ; " that is, the agreement 
in the lease which I have mentioned. Except as to the 
meagre information in the section of the bill which I have 
quoted, 1 am altogether in the dark as to what took place 
on the 7th October last at the defendant’s house. The 
bill, however, goes on to allege in sections 8 and 9, that the 
plaintiff on the 15th November, 1901, and again on the 25th
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of the same month, offered the defendant to pay him #160 1002.
as the final payment of this purchase money, and that the kkkkman 
defendant on liotli occasions refused to accept it. The stkwart. 
plaintiff then commenced this suit for a specific perform- Barker, J. 
ance of the contract to convey, and the defendant com
menced his action of ejectment. In fact, the writ of summons 
in ejectment was issued before the summons in this suit, hut 
not served until afterwards, but it appears that when the 
suit was commenced the plaintiff did not know anything 
of the ejectment proceedings. The defendant claimed that 
this motion should be refused on several grounds ; but for 
the purposes of the order which 1 shall make, it is oidy 
necessary to consider one of them.

The defendant's Counsel contended, and the plaintiff’s 
Counsel admitted, that the nine years expired with the fitli 
October, 1901, and therefore if any sufficient offer to pay 
were made on the following day it would he after the 
expiration of the time within which the defendant hail 
agreed to convey. In any case, I cannot think that what 
took place on the 7th October, as descrilieil in the bill, 
would necessarily amount to a tender of the money. The 
plaintiffs Counsel docs not in fact contend that it docs 
amount to more than evidence of a bund Juif, intention on 
the plaintiffs part of acting on the agreement and exercising 
his option to purchase. Ami he relies altogether upon the 
principle that time is not the essence of the contract, it not 
lining specifically made so by the contract itself, and there 
being nothing either in the nature of the property or the 
surrounding circumstances, to imply any such condition.
And in that case, he contends, as there is clear proof of a 
bond juif intention on his part to purchase, the offer to 
pay on the 15th November would, in Equity, be considered 
sufficient, the additional #10 tendered being ample compen
sation by way of interest on the money for the few weeks’ 
delay. I dare say this contention would prevail if this 
were the ordinary case of vendor and purchaser—where 
the one hail agreed to buy and the other to sell, and where 
each had an enforceable contract with the other. But that

VOL. II. N. B. K. R.—25
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1902. principle does not apply to unilateral covenants or options 
Fkkkman to purchase such as this, where but one of the parties is 
Stkwart. bound, and he is only lxmnd upon certain conditions to lie 
Bnrkur, J. performed by the other party. In such a case, if the condi

tions are not strictly performed, the party is not bound to 
convey, for if he were, a condition would be imported into 
his contract by which his liability would be regulated, 
although he had never in any way assented to it. In such 
contracts time is always of the essence of the contract, and 
the party seeking the performance of it must, at all events 
in the absence of fraud, or some other circumstance which 
would as between the jiarties lie an excuse, shew a strict 
performance of the condition upon which his right depends.
This proposition is, I think, supported by the following, 
among other cases : Aon/ Raneliujli v. Mrlton (1); lirooke 
v. Oarnxl(i); Wrnlon v. Coll ills (.9); Harris v. /Munson 
(4); Hull v. Camilla Co. (S); Fathe» v. Connolly (6).

As this case now comes before me I should, under ordi
nary circumstances, dismiss this application with costs, as 
the plaintiff has not shewn any right to the relief he asks 
for. I think it, however, the duty of the Court to prevent, 
so far ns it is possible, unnecessary complication between 
litigants, ami to adopt a course which seems to afford them 
the most complete remedy in as speedy and inexpensive a 
manner as possible. It seems that the plaintiff, with other 
defences to this action of ejectment has, in pursuance of 
sect. 281 of The Supreme Court Act, fiO Viet., c. 24, stated 
by way of an equitable defence, the facta relied on in 
this suit and set forth in this bill. And it is contended 
by the defendant that, having thus selected his tribunal at 
law he must abandon this suit, especially as sect. 283 of the 
Act gives the Judge at Nisi Prills ample power to determine 
the equitable rights of the parties. It may be quite within 
the Judge’s power in such a case if he thought the defend
ant in possession had an equitable right to have a legal title 
conveyed to him by the plaintiff, to direct a verdict to be

(1) 10 Jur. (N. S.) 1141. (4) 21 Can. 8. C. U. 300.
(2) 3 K. & J. 008. (5) 21 Or. 281,
(3) 11 Jur. (N. 8.) 100, (6| 5 Or. 657.

AdilUA.
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entered for the defendant in ejectment, and thus prevent 
him from being turned out of possession ; but that would 
not give this plaintiff the substantial relief to which he is 
entitled, if he is entitled to anything, that is, a conveyance. 
This relief he can certainly get by means of this suit, but so 
far as 1 can see he could not get it by any procedure estab
lished by the sections to which I have referred. I think 
the proper course is, and I shall so order, that on the 
defendant giving a confession in the action of ejectment on 
or before the 22ml of April instant, when the next Cat leton 
Circuit opens, with leave to enter up judgment immedi
ately, the present defendant, that is, the plaintiff in eject
ment, will lie restrained from proceeding to enforce the 
judgment by writ of possession or otherwise until further 
order, in which case the costs of this present application 
will be reserved until the hearing. In case the plaintiff 
shall not give such confession this application will stand 
dismissed with costs.

11102. 
Krkkman 

Stkwart 

Barker, J.
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1902.
April 15.

TRAVERS v. THE ROMAN CATHOLIC BISHOP OF 
SAINT JOHN.

Will—"AII my estate, real and personal"—Explanatory declara
tions—Intestacy—Suit for construction of will—Costs.

The Roman Catholic Bishop of Saint John is a corporation sole. 
The testator, incumbent of the bishopric, by his will made 
in his private name declared that, “ although all the church 
and ecclesiastical and charitable properties in the diocese are 
and should be vested in the Roman Catholic Bishop of Saint 
John, for the benefit of religion, education and charity, in trust, 
according to the int entions and purposes for which they were 
acquired and established, yet to meet any want or mistake, I 
give and devise and bequeath all my estate, real and personal, 
wherever situated, to the Roman Catholic Bishop of Saint 
John, in trust for the purposes and intentions for which they 
are used and established." He then gave coupon Innids to 
the same devisee in trust for described charitable objects, 
a sum of money for masses, and a legacy of a sum of money. 
The testator held in his own mini, certain real estate which 
had lieen conveyed to him for religious, charitable and edu- 
cattonal purposes at t!»»• church, lie possessed in his own 
right real and personal estate, the income from which he had 
used in common with income from all sources of church 
revenue, for the uses of the church, including its educational 
and charitable needs, as well as for his private purposes. In 
a suit by the next of kin for a declaration that the testator 
had died intestate as to his real and i>ersonal estate, less the 
specific and pecuniary bequests

Held, that the testator’s real and personal estate passed by the 
will.

The Court being of opinion that the above suit was one proper 
to he brought, allowed the plaintiffs their costs, to he paid 
out of the estate.

Bill for the construction of the will of The Reverend 
John Sweeny, deceased, late Roman Catholic Bishop of 
Saint John. The facts fully appear in the judgment of the 
Court.

Argument was heard March 25, 1902.

A. A. Stockton, K.C., J. It. Barry, K.C., and ./. L 
Carleton, K.C., for the defendants :—

The will passes all the testator’s real ami personal 
estate. The words, “ I give and devise and bequeath all
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my estate, real and personal, wherever situated," are 
conclusive of the question. The testator would not have 
used them if his purpose was merely to vest in his 
ecclesiastical successor property of the church in the 
testator’s name. He would in that view have limited the 
devise to church property. Hut a will of that scope 
would have been a futile instrument. Moreover, were the 
will so limited, the testator would have died intestate as 
to his own property. The testator makes it clear that he 
intended the will to include his own property, by the words, 
“ Yet to meet any want or mistake, I give,” etc. No more 
explicit indication could have been made by him that he 
was conscious that he was disposing of his own property, 
and that it was his intention to do so. The operative 
clause of the will will not lie cut down to signify only 
church property by reason of the words, “ in trust for the 
purposes and intentions for which they are used and estab
lished.” The testator's real estate was treated by him as 
ecclesiastical property equally with property of the church. 
The revenue from it was mixed with church monies, and 
therefore it must have come to be regarded by him as 
indistinguishable in that respect from church property.

[Barker, J.:—Upon what trust would Bishop Casey 
take this property ?]

Any oliscurity in the trust would not destroy the 
gift. If the words were, “ all my estate * * » intrust 
for the purposes and intentions for which it is used 
and established," the validity of the gift would be 
unassailable though the trust could not lie ascertained.

[Barker, J. :—Do not the words signify that the testa
tor is referring only to church property f]

That can only be allowed if the will is not read in its 
plain, grammatical sense, and in that construction the 
testator would have died intestate as to his own property. 
That is a result always avoided where possible, and it is a 
rule of construction that a testator must not be assumed

1902.
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1902. to have intended to die intestate: In re Harrison (1); 
Tbavkim In re lieilfeni (2); Edgeworth v. Edgeworth (3). The

Thk Homan words “ for the purposes and intentions,” etc., can be read 
Catholic 11 , .

Sa'n'tJohn aH rt‘»er,,‘nK not to the testator h own property, but to
“ church * * * properties.” The general words, “ all ray 
estate, real and personal," ought to receive their full 
and natural meaning, and should not lie limited under 
the doctrine of ejusdem generis by the precedent refer
ence to church property. The modern view has been 
to disregard or ignore that doctrine. In Anderson v. 
Anderson (4), the rule is stated thus by Lord Esher, 
M. H. : “ Prima facie general words are to be taken 
in their larger sense, unless you can find that in the par
ticular case the true construction of the instrument requires 
you to conclude that they are intended to be used in a 
sense limited to things ejuedem generis with those which 
have been specifically mentioned before." Heading the 
operative words of the will in their plain and common 
meaning, or determining their meaning by a scrutiny of 
the will as a whole, there can be no doubt that the testator 
intended the will to embrace his own and church property. 
See dimes v. Carry (6); Scale v. Rawlins (6) ; Grey v. 
Pearson (7); Lowther v. Bentinek (8). It is proper to 
take into consideration the estrangement between the 
testator and the plaintiffs, and the unlikelihood that he 
would intend that Mrs. Travers should inherit his property.

C. N. Skinner, K.C., and L. A. Carrey, K.C., for the 
plaintiffs :—

The key for the construction of the will lies in the 
declaration of the testator of his object in making the will, 
and in the circumstance that the title to property of the 
church was in his name. It is to meet a want or mistake, he 
says, that he gives and devises his property. But the want 
or mistake is not met by a gift of his own property. The

(1) 30 Cil. D. 300, 303.
(2) 0 Ch. I). 133, 138.
(3) L. R. 4 H. L. 35, 40.
(4) |1805| 1 Q. B. 740, 753.

(5) 1 Swan. 00. 72.
(0) 11802| A. C. 342.
(7) 0 11. L. C. 01, 100.
(8) L. R. 10 Eq. 100.
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gift must, therefore, be held to refer to property that is 
affected by a want or mistake. That this intention was 
single to his mind is apparent in the words, “ in trust for 
the purposes and intentions for which they are used and 
established." Those wonls do not apply to his own property. 
Church, ecclesiastical, and charitable properties, previously 
described as being held “ for the lienefit of religion, edu
cation and charity in trust, according to the intentions and 
purposes for which they were acquired and established," 
are manifestly meant by the reference. His own property 
was not “acquired ami established for the lienefit of religion, 
education and charity," nor wtis it “ used ami established " 
for such “ ])ur|*jses and intentions.” The argument that 
the revenue from the real estate was thrown into hotch
potch with revenue from ecclesiastical sources proves noth
ing, for the common fund was used indiscriminately for 
private and ecclesiastical objects. The simple fact of mixing 
the income from his own real estate with that of church 
property could not divest him of his ownership and control 
of it. It was, therefore, not subject to a trust, ami did not 
fall within the classes of property enumerated by him. 
Had he intended to dispose of his own property, the elabor
ate reference to church property was unnecessary. The 
only property he had in mind was that of the church, and 
the only object he wished to achieve was to take the title 
out of himself and vest it in his successor.

[Barker, J. :—If the will relates merely to church 
property, there was no necessity to include personal estate, 
for with respect to that, there was no want or mistake to 
lie met. It seems clear that he intended to dispose of his 
personal estate, why therefore not also his real estate ?J

The words “ real and personal ” are so trite that he 
would use them without stopping to analyse them. We 
submit that he died intestate as to his personal estate, 
minus the cou[H)U bonds and the pecuniary bequests. As 
gifts out of personalty they are inconsistent with the 
notion that the earlier disposition of all “ my " personal

375
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1902. estate referred to his own personal estate. By Act 
thavkuh 25 Viet., c. 75, s. 5, provision is made for the vesting 

Thi Human in the ltoiiian Catholic Bishop of Saint John of lands held
Bishop ok in trust hy any person for any Homan Catholic Church Saint John. j j r , '

within the diocese of Saint John. 1 he testator was familiar
with the Act, and sought by his will to anticipate the 
difficulty the Act was passed to obviate.

1902. April 15. Barker, J.:—

The object of this suit is to obtain a declaration as to 
the construction to be placed on the will of the late 
Right Reverend John Sweeny, who was the Roman 
Catholic bishop "of St. John for very many years previous 
to his death, which took place on the 25th March, 1901. 
Mrs. Travers, who with Dr. Travers her husband, are the 
plaintiffs, is a sister of the late Bishop, and his sole next of 
kin, and the defendants are the executors and devisees 
under the will. The will in question is in the testator's 
own handwriting, it is dated April 2,1895, nearly six years 
before his death, and it has been duly proved, and letters 
testamentary granted by the Judge of Probates of St. John. 
It is claimed by the plaintiffs that the Bishop’s sole inten
tion in making this will, was to remedy some supjioscd 
defects in the title to certain properties standing on the 
records in his individual name, but which really were 
church properties, and should have been legally as well as 
beneficially vested in the Bishop, in his corporate name— 
“ The Roman Catholic Bishop of Saint John," and that as 
to his own individual real estate there was a total intestacy, 
and as to his personal estate a partial intestacy, in which 
case the whole of the real and the undisposed of personal 
property would go to Mrs. Travers as the sole next of kin. 
The will in question is as follows :—

“ In the name of Clod, amen. I. the Right Reverend 
John Sweeny, of the City of St. John, in the Province of 
New Bmnswick, being of sound mind and in good health, 
but remembering the uncertainty of life, do hereby declare 
this to be my last will and testament, hereby revoking 
all former wills by me at any time made.
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“It is my will that all my just debts be paid and 

discharged without unnecessary delay, after my decease. 
Although all the church and ecclesiastical and charitable 
properties in the diocese are ami should be vested in the 
Homan Catholic Bishop of Saint John, New Brunswick, 
for the benefit of religion, education and charity, in trust, 
according to the intentions and purposes for which they 
were acquired and established, yet to meet any want or 
mistake, I give and devise and bequeath all my estate, real 
and personal, wherever situated, to the Roman Catholic 
Bishop of Saint John, New Brunswick, in trust, for the 
purposes ami intentions for which they are used and 
established.

“I give and " "to the R. C. Bishop of Saint 
John, the coupon bonds that I may have, to keep invested 
and re-invested for the Ismetit and sup|x>rt of the 
Orphan Asylum; Cliff street, the Saint Patrick’s Industrial 
School, Parish of Simonds, and the Mater Misericordiæ 
Hospital, Sydney street, City of Saint John.

“ I give also to my executors five hundred ($500) dollars 
to have masses said by the priests of the diocese, for the 
benefit of m3' soul and the souls of my departed relatives.

“ I give also to Monsignor Thomas Connolly, V. G., one 
hundred dollars, in token of good will and on account 
of the trouble he may have in the execution of this will, etc.

“ And I hereb3* appoint the Roman Cjptholic Bishop of 
Saint John anil the Very Rev. Thomas Connoll)', V. U., 
executors of this my last will and testament.

“ I11 testimony whereof, I have hereunto set my hand 
and seal, in the Cit3' of Saint John, New Brunswick, the 
second da)' of April, in the year of our Lord one thousand 
eight hundred and ninet)’-tive."

The controversy in this suit arises over the true 
meaning of the sentence in the will commencing with the 
words, “Although all the church," etc., and it is said there 
is an ambiguity in the language which can only lie made 
clear by reference to surrounding circumstances. The 
evidence, which was given practicall)- without objection
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Barker, J.
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by eitlier Hide, hIicwh, according to the plaintiffs’ conten
tion, that the Hisliop when UNing the words, “ any want or 
mistake," in the introductory part of the sentence, could 
only have had in his mind the position of the properties to 
which I have already referred. Ami in order to prove 
that these were properties actually in that |iosition, the 
plaintiffs read the admissions in the fifth section of the 
defendants’ answer, as follows :—

“ We admit that while such liishop there had been 
devised and deeded to the said The Right Reverend John 
Sweeny certain real estate which was intended by the 
devisors and grantors to hi1 in trust for the Roman Catholic 
Church for the benefit of religion, education and charity, 
but which stood on the records in the name of the said The 
Right Reverend John Sweeny personally. The particu
lars of such real estate are ns follows :—Property on old 
Loch Lomond Road, deeded to deceased by H. Howyer 
Smith, intended for cemetery purposes. Property known 
as the Campbell property, situate on the corner of Cliff 
and Coburg Streets, ill the City of Saint John, deeded 
by Ellen S. Campbell to the deceased. Stephenson lot (so 
rolled) on Duke Street, in the City of Saint John, deeded 
by Susannah Stephenson to deceased for her maintenance 
in Mater Miseri cordin' Home.”

The Hishop at the time of his death was the owner 
of a valuable lot of land on Union Street, in the City of 
Saint John, upon which there is a large brick building 
which yields, and has for many years yielded, a substan
tial rental. This property, ami an adjoining lot spoken of 
as the Hopkins lot, lx" _;d to the laie J aines Sweeny, 
the Hixhop’s father, who died intestate some forty years 
ago, leaving a widow and several children surviving. The 
title to these two properties had sometime previous to 
1894, become vested in the Hishop and his sister, Mrs. 
Travers, as tenants in common, the Hishop being entitled 
to five-eights, and Mrs. Travers, three-eights. In 1894, after 
some discussions and negotiations, carried on principally 
through their solicitors, an agreement for a partition of 
this property and a settlement of the James Sweeny estate

6
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was made by the Bishop and his sister. In execution of 
this agreement the Bishop released his interest in the Hop
kins lot to Mrs. Travers, and paid lier $2,000 in cash, and 
she, in return, released her interest in the remainder, that 
is, the lot which the Bishop owned at the time of his death, 
and also released him from all claims as administrator of 
his father’s estate and otherwise. The evidence goes to 
shew that Mrs. Travers was not altogether satisfied with 
this settlement though she agreed to it ; that in the negoti
ations which led up to it, she claimed to he entitled to 
more than she actually received ; and there is no doubt 
that, as a result of these differences, the intercourse la-tween 
the Bishop and Mrs. Travers was for a considerable period 
by no means so cordial as it had been. It is said to he a 
highly iinpro!nilile thing that under these circumstances 
the Bishop should only eleven months afterwards have 
executed a will,"written by himself, in words disposing of 
all his real estate, and yet intended to «lie intestate as to 
the only real estate he owned, and, in that indirect way, 
give it to his sister. The brick building on this lot hail 
been erected some years before the partition took place, by 
the Bishop at a cost of $11,000 ns given by I)r. Travers, 
and of $17,000 as given by Mr. Carleton, neither of them 
having any personal knowledge of it, hut speaking from 
information derived from the Bishop himself. According 
to I)r. Travers's account the money was a part of moneys 
left in the Bishop’s hands by Catholics of Saint John on 
interest, ami which was afterwards all paid hack. Accord
ing to Mr. Cnrlcton’s account the money was money con
tributed by the Catholics of Saint John for church purposes, 
and in which event Mr. Skinner contends the surplus rents 
would have long since paid off the amount.

The financial affairs of the diocese, so far an they relate 
to St. John, where they were under the direct personal 
direction of the Bishop, were managed in this way. The 
moneys received from all sources—the Cathedral collections, 
pew rents, interest on investments, rents of school houses, 
and the rents from this Sweeny property—were all put into 
one common fund, and as the amount from time to time
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accumulated to a sum sufficiently large for the purpose, it 
was deposited in the Hunk of British North America to the 
creditof an account which had been current there fora great 
many years, and kept in the Bishop’s individual name. 
Whatever the Bishop required either for his own personal 
expenses, or for the maintenance of any of the church, 
educational or charitable organizations, or for any other 
purpose, was drawn from this fund. The rents from the 
Sweeny property were treated as, and in fact, made, a part 
of it. Insurance premiums, water and city taxes and 
disbursements necessary for the repair of the properties 
were drawn for against this fund. The Bishop kept no 
accounts of the several properties—he kept no books of 
accounts, and he hail no fixed stipend or income as Bishop. 
His cheque books for a number of years were produced, 
and a reference to the stubs of the cheques, shewed the 
purposes for which the moneys were from time to time used.

In 1862 the ltoman Catholic diocese of New Brunswick, 
which up to that time included the whole Province, was 
divided into the dioceses of Saint John and Chatham, the 
former comprehending the counties of Carleton, York, Sun- 
bury, Queen’s, King’s, Saint John, Charlotte, Albert, West
morland, and a part of Kent. And by an Act of Assembly, 
25 Viet., c. 75, passed on the 23ril April, 1802. the late 
Bishop was created a corporation sole, under the name of 
“The Unman Catholic Bishop of Saint John," with power 
to acquire and hold, subject to certain limitations, real and 
jiersonul estate within the Province, for eleemosynary, eccle
siastical or educational purposes Mr.Currey in his argument 
referred to section 5 of this Act, as curing defects in titles 
similar to those which the plaintiffs contended the Bishop 
desired to cure by his will ; and it was said that this section, 
with which the Bishop would be familiar, evidently 
suggested to him a reason for doing what he has done 
On looking over the Act, it will be seen that section 5 has 
no such meaning as Mr. Currey sought to give it. This 
section has nothing whatever to do with remedying defects 
in titles. It simply vests in the new corporation—that is, 
the Bishop of Saint John, in his corporate name—the several



II.] NEW BRUNSWICK EQUITY REPORTS.

church properties within the territorial limits of his diocese, 
which up to that time had been held hy or in trust for the 
old corporation. Section 2 does make it lawful for any 
person in whose; name church property might then he held, 
or which might thereafter lie held, in trust for the Roman 
Catholic Church in the diocese, to transfer the same hy 
deed to the Roman Catholic Bishop of Saint John, a provi
sion which simply created the new corporation a trustee 
of such property in case of such transfer. With such a 
provision in this Act, it seems difficult to see why the 
Bishop should not have taken advantage of it, and trans
ferred the properties which were in his own name hy deed, 
if his sole purpose in making a will were to accomplish the 
object attributed to him.

While I have thought it necessary, in view of an 
appeal, to state the above facts as I line! them, they are not 
m my opinion material to the determination of the question 
involved in this suit.

It was not disputed on the hearing, that the devising 
clause in this will—“ 1 give and devise and bequeath,” etc., 
was amply sufficient, if taken without the words which 
precede it, to pass all the testator's real anil ]icrsonnl estate. 
They are plain, apt wonts for that purpose, clear in 
their meaning, and altogether, as it seems to me, free 
from doubt or ambiguity of any kind. Taken alone 
no one would think of attributing to an illiterate person, 
much less an educated one, any other intention than that 
of giving away and disposing of all his property to the 
|ieraon mentioned as devisee. The intention, however, 
must he gathered from the whole will, and. most certainly, 
not from a selected portion of a sentence. And this inten
tion, it is said, is altogether changed by the preceding part 
of the sentence. As I rend the first part of this sentence, 
it is nothing more than giving, in the Bishop's language, a 
reason or explanation for the disjiosition of his property 
which ho intends to make. What that reason really is he 
does not clearly tell us; and even if extrinsic evidence 
were admissible for the purpose, I am unable to say, and I 
think it the merest conjecture, to attempt to say precisely
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wliat was operating on the Bishop’s mind when lie wrote 
the words lie did.

Wlmt was the want or mistake he proposed to 
meet ? I admit I have no very well-defined ideas on 
the subject, and the suggestions of Counsel, varied as 
they were, only go to prove how uncertain and unreliable 
any conclusion on the subject must be. One thing, how
ever, is certain, that whatever the want was, or whatever 
the mistake was, which the Bishop had in his mind, he 
intended to supply the want and meet the mistake by 
“ giving and devising and lieipieathing all his estate, real 
and personal, wherever situated, to the lioinan Catholic 
Bishop of Saint John." That was his remedy, and I am 
unable to see upon what principle this Court should supply 
an altogether different one. Neither am 1 able to see, upon 
any rule of construction applicable to wills, why the clear 
ami unambiguous language of this devise should lie limited 
to these church properties, even if it were capable of clear 
demonstration that it was to them the Bishop referred in 
the first part of the sentence.

In Hrhiurii v. Utiunry (I ), Lord Chelmsford, L.C., says : 
“ The rule laid down by the House of Lords as to the con
struction of wills is, that you are to take the words as being 
used in their proper meaning, unless something is found in 
the will to shew that the testator intended to use them in 
a different sense. If the words of the will are ambiguous, 
you may resort to the surrounding circumstances as a help 
in ascertaining the testator’s meaning, hut it has never 
lieen decided that you can do so when the words are clear " 
In that case the testator devised "all his personal property 
estate and effects. " And the Court held that the meaning of 
these won Is was clear; that the won I “|rtsoii»1” ipialified 
the three following won Is, and therefore the devise did not 
|mss real estate. The Lord Chancellor adds : “ I might 
here guess that it was the testator’s intention that all his 
interest in this property should go in the same direction, 
but that would lie mere conjecture, and I should have to 
strike out the word ' personal ’ in order to give the will 
such a construction."

(1)L. R. 2 i’ll. i:b.



Il] NEW BRUNSWICK EQUITY REPORTS. 383

In Coli1 v. Il’m/f ( 1 ), the Master of the Rolls says : “ I 
do not apprehend, that a bequest, actually made, or a power 
given, can be controlled by the reason assigned. The 
assigned reason may aid in the construction of doubtful 
words, but cannot warrant the rejection of words that are 
clear." This doctrine is adopted in rule 12 of Jarman’s Rules 
of Construction. InSurilr v./fiiiMiiiYi/(2),Kindersley,V.-C., 
says : “ Now, I think it may lie considered as a rule of con
struction, that if, according to the language of the operative 
part of the instrument, there would lie no reason for doubt 
as to the construction, if the words are large enough to 
embrace two classes of objects, that you should not cut 
down that large scope and effect of the operative part 
merely because that recital does not refer to both the classes. 
If, indeed, the language used in the operative part of the 
instrument were language ambiguous, upon which, if it 
stood by itself, you would have a doubt as to what it 
meant to embrace, then, indeed, you may use the recital for 
the purpoeo of giving a construction to the operative part." 
Applying this principle to this present will, why should 
the devise lie restricted to these church properties, even on 
the assumption that the Bishop had them in his mind? 
The operative clause is clear and amply sufficient to include 
the pro|icrty in question as well ; why then cut down and 
restrict the xçope of the operative clause, especially when 
the effect would be to cause an intestacy, a result never 
permitted except in the clearest cases, and where by no 
rule of construetion can it be avoided.

There can be no doubt that the Bishop intended to 
dispose of his personal property. There does not seem to 
he any defects of title in reference to that to be cured ; 
and he gives the coupon bonds to his successor for certain 
specified objects—a sum for masses, and a legacy of 8100 
to his executor, Monsignor Connolly. The plaintiffs’ 
Counsel did contend that, notwithstanding all this, there 
is an intestacy as to the residue ; ami that when the testa
tor said that lie gave all Ilia personal estate to the Roman 
Catholic Bishop of Saint John, he intended that it should go 

(1) 18 Ves. 48, (2) 11 Jur. (N. S.) IBS.
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to liis next of kin, ns in the cnae of un intestacy. 1 <lo not 
agree in this view. The whole will must be taken together, 
and in my opinion the effect as to the personal property is 
to give it to the Episcopal Corporation less what is required 
for payment of debts and the pecuniary legacies. What the 
trusts are upon which it is to lie held is another thing 
altogether. In that, these plaintiffs have no interest. It 
was argued that neither the personal nor real estate of the 
Bishop was used or established for any particular purpose 
or intention, and that as the property devised was to he 
belli in trust for such purjioses, nothing was included but 
the church properties. I should myself rather read the 
words, “they are used and established" as referring to the 
properties in the early part of the sentence, as they must do 
if the words “ real and personal estate” have reference to 
these properties. “ They ” is not a very apt term to use 
in reference to real and personal estate ; neither is the
word “ established..................c to it. Both ure applicable
to the word “ properties”; and by that construction the 
trusts are defined to lx1, in a general way, those upon 
which these other properties had Ix-en held, or the purposes 
for which they bi d been established, which was precisely 
the way the Hi- nop himself had Ix-cn using the rents and 
income derived from them. There is no question here as 
to the devise being void for uncertainty, and if there was, 
this Court would not permit a charitable legacy to la|ise 
for want of a specified scheme for administering it.

There has always been the strongest disinclination on 
the part of Courts so to construe wills as to leave some 
portion of the testator's property undisposed of. The 
assumption is that if a will has been made the testator 
intended thereby to dispose of all his property, not a part 
of it. In Waite v. Crnnhee (1) the Vice-Chancellor says : 
“ I think, that if it were necessary to decide the point, it 
would not be unsound to hold that the whole property 
passed by the will, though the words used should be held 
to point only to a specific portion of it. The testator com
mences his will thus : ‘ I, Thomas Stanning, being of good 

(1) 6 DeG. & Sill. 87(1.

^147
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understanding, and desirous of making a settlement of my 
affairs, do accordingly declare the contents of this paper to 
he those of my last will.’ This is the language of a man 
who is about to make a complete disjiosition of the whole 
of his property." Now, these words are no stronger than 
the similar clause with which the Bishop commenced his 
will, and the words he uses in disposing of his property 
point to all of it

In In it Hurrimm ( 1), Kay, J., says: “The last thing 
which the Court should do is to hold that there is an intes
tacy ": and Lord Esher in the same case says: “ There is one 
rule of construction, which to my mind, is a golden rule, 
viz., that when a testator has executed a will in solemn 
form you must assume that he did not intend to make it a 
solemn farce,— that he did not intend to die intestate when 
he has gone through the form of making a will. You 
ought, if possible, to read the will so as to lead to a testacy, 
not an intestacy. This is a golden rule." Fry, L. J., says : 
“ Where there is a reasonable construction which results 
in a testacy, that construction must prevail rather than 
one which leads to an intestacy." See also In re Reel- 
fern (2), and Edgeworth v. Eehjewurlk (3).

1 have already intimated my opinion that in view of 
the clear and express language ill the will, the evidence of 
the surrounding circumstances in explanation of what seems 
to me nothing more than a reason for making the devise, is 
unimportant. But if 1 were called ii|ion to consider it, what 
am 1 asked to conclude from it t 1 am asked to conclude that 
liecuuse two or three church properties in Saint John stood 
in the Bishop's name on the records, his intention in making 
this will was to remedy that defect, and confine its operation 
exclusively to that description of property, and to die intes
tate as to his own. Now, leaving out of the question the 
evidence of intention to be derived from the language of 
the will itself, is it by any means a clear inference that 
when the Bishop spoke of a want and a defect which he 
desired to meet, he hail these and such like properties, and

(1) t» Ch. D. 300. (2) 6 Ch. D. 133.
(3) L. R. 4 H. I» 36.
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nothing else, in his mind ? I think not. In the first place 
ho is not speaking of church properties which are in Saint 
John, but of those in the whole diocese. More than this, the 
Bishop himself says these properties were then vested— 
"are now and should be vested," are his words—in the 
Episcopal Corporation. Jf that were true, there was no 
such defect to remedy as that suggested. If that were not 
true, hut the Bishop thought it was, as I have a right to 
assume from his language he did, then he can scarcely lie 
fixed with an intention to remedy a defect or meet a want 
which in his mind did not exist, more especially when he 
has used language in his will which he must have known 
was inappropriate and altogether too comprehensive merely 
to carry into effect an intention so precise and special in 
its character. In Ore;/ v. l'earntm (I), Lord Wensleydale 
says : “ The expression that the rule of construction is to
he the intention of the testator is apt to lead into error, 
beeause that word is capable of being understood in two 
senses, viz., as descriptive of that which the testator 
intended to do, and of that which is the meaning of the 
words he has used. The will must he in writing, and 
the only question is, what is the meaning of the words 
used in that writing."

The words in the operative clause of this will are 
clear, plain, positive, and free from ambiguity. To give 
them their ordinary and grammatical meaning they avoid 
the intestacy which the plaintiffs seek to establish, but 
which Courts have ever striven to avoid. The Bishop may 
have intended by his will to include church properties in 
the diocese or elsewhere, the title to which might at the 
time of his death stand in his name, but that does not 
involve an intention to die intestate as to his own. And 
if you conjecture that the reasons which operated on the 
Bishop’s mind for making the devise in no way required a 
remedy such as he himself provided, that seems to me alto
gether immaterial as indicating an intention directly at 
variance with that which his own language penned by him
self plainly indicates. There will therefore be a declaration 

(1) 0 H. L. C. 100.
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that the plaintif!’, Mrs. Travers, is not entitled as next of 
kin, as she claims, but that all the testator's property, 
real and personal, is disposed of by the will.

As to the costs, I think under the authorities, the 
plaintiffs, although they have not succeeded in their conten
tion, should he allowed their costs out of the estate. The 
peculiar wording of this will raised a doubt us to its mean
ing, which sooner or later it seems to me, must have come 
up fur discussion in this or some other Court, for it would 
scarcely be prudent for the executors to distribute the 
personal estate without having the protection of an order 
from some Court of competent jurisdiction.

Notwithstanding the plaintiffs have failed in their con
tention, the defendants by that failure have obtained for 
themselves, what is of as much value to them as to Mrs. 
Travels, that is, a declaration of their rights under the will ; 
and in such a case it is deemed inequitable that the plain
tiffs should lie placed in a worse position as to costs, than 
they would have been bail the defendants ui executors filed 
the bill, and made the plaintiffs |>arties. The litigation has 
not been caused by any act or failure of either plaintiffs or 
defendants, but is the necessary result of the obscurity or 
uncertainty of the testator's own language, and in such 
cases the Court as a rule directs the costs of all parties 
to such litigation to be paid out of the estate.

In Wedywuud v. di/ums( 1), the Master of the Rolls says: 
“ If, through the exertions of a plaintif!', the Court is enabled 
to distribute a fund, or if it makes a declaration of rights 
necessary for its administration, there, although the plain
tif!' may fail in his claim, the Court will not permit the 
other parties to carry of!' the fruit of his exertions without 
defraying his costs out of the fund." And in Merlin v. 
Hlagrave (2), the Master of the Rolls says : “ It may be 
laid down as a general rule, that when the Court dismisses 
a bill it will not give the plaintiff his costs. But there aie 
two cases, certainly, and perhaps more, in which where the 
plaintiff has failed altogether, but the bill has not been 
dismissed, the Court has given the plaintiff his costa. One 

(1) 8 Beav. 108. (2) 25 Beuv. 135.
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1902. of those cases is, where the fund is administered by reason 
Tkavkks of the suit of the plaintiff, and the rights of all parties have

Tiik Roman been ascertained and determined, and the funds divided 
accordingly, in consequence of the suit of the plaintiff. The 
Court in that case, though the plaintiff takes nothing byBarker, 1. Court in that case, though the plaintiff takes nothing by 
the ultimate decision, gives him his costs. Another case is 
this : where, in fact, the fund is not administered hv the 
Court, but where the Court is of opinion that it is either 
necessary or proper at the instance of some person, that a 
declaration should be made determining the rights of the 
parties ; and in that case the Court makes a decree, and 
gives the plaintiff his costs."

The costs of all parties will therefore Ire paid out of 
the estate of the testator, the costs of the executors as 
between solicitor and client, and the costs of all other 
parties as between party and party.

BANK OF MONTHEAL v. DUNLOP.1902.
Mortyage—intcremt clause--Conatructiun.

The proviso for |siyinent in a mortgage to secure an indebtedness, 
provided for the istymeiil of “said overdrawn account and 
all promissory notes or hills of exchange (and interest ii)>on 
the same) then due and jiayahle."

Ileltl, that interest was made chargeable upon the overdrawn 
account.

Exception to report of Referee. The facts are suffici
ently stated in the judgment of the Court.

Argument was heard June 17 and July 8, 1902.

If. If. Allen, K.C., in support of exception :—

The words of the proviso for |>ayment in the mort
gage, “ (and interest upon the same)" do not authorize 
interest upon the overdrawn account. The clause being 
parenthetical, its sense must be controlled by the words
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immediately preceding it Where the application of words 1902.
in parenthesis is doubtful, it is proper to resolve the ditfi- Bank ok 

i • 1 1. . . Montreal
culty by paraphrasing them. If this is done the proviso |)v^;u|1
will read as follows : “ Pay * * * full amount of said 
overdrawn account, and all promissory notes or bills of 
exchange now held by said Hank of Montreal on which 
the said Ellen Dunlop is maker, drawer or indorser, or in 
respect to which she is liable, then due and payable, and 
interest upon the same." No drawn, there can he no doubt 
that the overdrawn account would hear interest. Had it 
been intended that interest should lie charged, the proviso 
would have been framed in that way. To entitle the 
plaintiffs to interest the agreement should give it, either 
ini or by express terms: Thomuu v. Girvun (1);
Hill v. South Statforduliire Railway Co. (2).

If. R. Chandler, K.C., contra :—

Independently of the language of the proviso, a mort
gage to secure overdrawn account, hills of exchange and 
promissory notes should bear interest. The Referee would 
have the same legal discretion to allow interest as a Judge 
or jury have under s. 175 of the Supreme Court Act, 60 
Viet., c. 24. An agreement to pay interest would here 
arise from the previous course of dealings between the 
parties. As the hills of exchange and promissory notes 
hear interest by law: “The Bills of Exchange Act, 1890," 
s. 57, the provision for payment of interest must be con
sidered to refer to the overdrawn account.

Allen, K.C., in reply.

1902. July 22. Barker, J.:—

There was a reference in this case to inquire and 
report upon the amount due on the mortgage of the plain- 
tills, the Bunk of Montreal, on the footing that they were 
mortgagees ill possession. The Referee has reported that 
there is due the sum of 821,195.08, and in that amount he

(1) 1 N. B. Eq. 257. (2) L. R. 18 Eq. 151.

A0D
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has included $1,508.09 as interest on overdrafts. Defend
ant, Ellen Dunlop, excepted to this report as to this interest. 
The mortgage in question is dated December 7, 1897, 
and was given to secure an overdraft at the hank, and 
notes and hills upon which the defendant was liable, 
held by the I «ink. The mortgage recites that the defend
ant was liable to the bank in the sum of $20,080 for money 
payable by her to the bank on the overdrawn account, and 
upon promissory notes and bills of exchange made, drawn 
or endorsed by her, and discounted by her at the bank ; 
and in order to secure the payment of the said money 
owing upon said overdrawn account, and of the notes and 
bills, the defendant had agreed to convey by way of mort
gage, the lands and premises thereinafter described. 
Included in the $26,080 is a sum of $5,705, the amount 
of the then overdraft, and $30.75 interest on it. The pro
viso for payment in the mortgage is as follows : “ Provided 
always, that if the said Ellen Dunlop, her executors, admin
istrators or assigns, shall well and truly pay, or cause to be 
paid unto the said Bank of Montreal, their successors or 
assigns, the full amount of said overdrawn account and 
all promissory notes or bills of exchange now held by the 
said Bank of Montreal, on which the said Ellen Dunlop is 
maker, drawer or endorser (by the name, firm and style of 
Dunlop & Co. or otherwise), or in respect to which she is 
liable to the said Bank of Montreal (and interest upon the 
same) then due and payable, then these presents, and every 
matter and thing herein contained, shall be void.” The 
mortgage also contains a proviso authorizing the sale of 
the mortgaged premises at any time, on giving three months 
notice, and an appropriation of the proceeds in payment of 
the moneys secured.

The rule which prevails at law as to the recovery of 
interest, as laid down in Rage v. Newman (1), was affirmed 
by the House of Lords in London, Chatham <fc Dover 
Railway Co. v. South Eastern Railway. Co. (2). It is 
there held that “ interest is not due on money secured by 
a written instrument unless it appears on the face of the 

(1) U B. & C. 381. (2) (1893] A. C. 428.
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instrument that interest was intended to be paid, or unless 
it be implied from the usage of trade, as in the case of 
mercantile instruments." There arc cases where in Equity 
proceedings this rule is relaxed in favor of the creditor: 
Mackintosh v. Great Western Railway Co. (1). There 
can be no doubt as to the intention of both parties 
that interest should be charged on the overdrawn account. 
That course of dealing was recognized by the interest 
charges in the account itself, and admitted to be the true 
amount of the indebtedness for which the security was 
given. Apart from this there is on the face of the mort
gage itself sufficient to indicate that both parties intended 
that interest should he charged on the overdraft. I think 
the words of the proviso for payment indicate that. To 
what do the words “ (and interest upon the same) ” 
apply ? The mortgage was given to secure the indebted
ness on overdrawn account, on bills and on notes. 
Why should the words “ ami interest upon the same ’’ apply 
to one species of indebtedness more than to another ? 1 
think grammatically they apply to the whole three. There 
is some reason why the words “and interest on the same," 
which are in brackets ami were interlined in the mortgage, 
should have been intended to refer specially to the over
drawn account, for it by law would not carry interest, 
whereas notes and hills do. Mr. Chandler argued that the 
interest would be payable under the Statute, as the whole 
sum was a sum certain payable at a time certain. I do 
not think it necessary to decide that, for I think the mort
gage itself carries the interest.

The exception will therefore he overruled with costs, 
and the Referee’s report lie confirmed.

1002.
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(1) 4 GifT. 683.
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1902. AYER v. ESTABROOKS.

Will Count ruction - Subject of y iff •' Farm on irhicli I rrnùie" 
- Chanyr of rrniitrnrr— CtxlirU—Intentnry With* Artf r. 77, 

C. S. X. It., n. It).

Testator by liis will (levlwil to hi» daughter “ the homestead farm 
on which I reside,’* and made no devise of the reaidue of ids 
real estate, except a life estate therein to his wife. After the 
date of tiie will ne acquiiisl other real estate, including land 
known as lot A. to which he removed from the homestead 
farm, and where he resided at the time of his death. The 
will was confirmed by codicil executed after the testator Inul 
removed to lot A. By s. ill, c. 77, <\ S. N. K., “every will 
shall 1st construed with reference to the real and personal 
estât..........prised therein, as if it Inal been executed imme
diately before the death of the testator, unless a contrary 
intention r by tile will.**

Held, that lot A was not included in the devise to the daughter.

The facts in this suit, which was for the partition of 
lands situate in Westmorland County, lielonging to Edward 
Estahrooks at the time of his death, fully appear in the 
judgment of the Court.

Argument was heard June l(i, .1902.

H. A. Powell, K.C., for the plaintiffs :—

The description, “ homestead farm," is clear enough in 
itself, hut when it is particularized as the farm “ on which 
I reside," anil it is shewn that at the date of the execution 
of the will the testator was residing there, the question 
does not present a doubt. If the testator had used the 
words “ on which l now reside,” it could he said with mon
force than the pn-sent wonls will allow, that the testator 
referred to property on which he resided at the time of his 
death. Yet the authorities hold that these wonls refer to 
the property occupied by the testator at the time of 
executing the will. See Cole v. Scott (1); Hutchison v. 
Harrow (2); In re Portal and Lamb (3).

(1) 1 McN. k G. 518. (2) 6 H. k N. 583.
(3) 30 Ch. D. 50.

17531836
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M. G. Teetl, K.C., for the defendants :—

Lot A, upon which the testator resided at the time of 
his death, passed to Rebecca Estabrooks under the devise 
to her of “ the homestead farm on which I reside." By 
s. 19 of c. 77, C. S. N. B., “every will shall be construed with 
reference to the real and personal estate comprised therein, 
as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by 
the will.” Had the will, in fact, been executed immedi
ately before the testator’s death, there could have lx-en no 
Question that lot A was meant as well as the homestead 
farm. Where a testator has devised property by the 
description, “where I now reside,” and at the time of his 
death is residing on other property, it would plainly have 
to be held that the word “ now” has reference to the time 
of the making of the will. “ Now ” does exhibit an inten
tion that the will shall not be construed as if it had been 
executed immediately before the death of the testator, 
within the proviso of sect. 19 of the Act. In the present 
will that term or its equivalent is absent, while the 
Act specifies that the contrary intention shall appear by 
the will. It is a principle of construction that a testa
tor must not lie held to have died intestate as to some 
of his property, if that result can possibly be avoided : Re 
Harrison (1). Here, unless lot A is held to be included 
in the devise to Reliecca Estabrooks, the testator will have 
died intestate as to it, except as to the life interest in it of 
the testator’s wife. This element distinguishes the case 
from those cited on the other side. In In re Portal and 
Lamb (2), it was expressly pointed out by Lindley, LJ., 
that there was no intestacy. Lot A was farmed upon and 
treated by the testator in his farming a flaire as a part of 
the homestead farm, and when he confirmed his will by 
codicil executed after the lot was acquired, and he had 
taken up his residence upon it, he thereby certainly shewed 
that he considered the lot to belong to the homestead farm. 
The codicil was in effect a re-iteration of the words of the

1902.

Kstabkooks.
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1902. will, “I devise the farm on which I reside,” but as he was
avkh then residing on lot A, he must be held to have intended

Kstahkooks. lot A as well. Cole v. Scott (1) is distinguishable, because 
there the devise was, “all such manors, farms, etc., as are 
now vested in me, or, as to the said leasehold premises, as 
shall be vested in me at the time of in)’ death.” There 
could be no doubt in such a context that “ now " was only 
applicable to the date of the will. The decision in that 
case is also explained in Cuitlc v. Fox (2) to have depended 
on the word “ now," while dissatisfaction is there expressed 
with the decision.

Powell, K.C., in reply.

1902. July 22. Barker, J. :—

Edward Estabrooks died in January, 1901, leaving a 
will dated July 7, 1884. The only question involved in 
this case arises in respect to a portion of his property 
which the defendants Frederick Estabrooks, Eld ward 
Melanson and Rebecca Ayer claim as devisees under his 
will. By this will, the testator after giving to one Clifford 
Estabrooks a ten acre lot of marsh, part of the Goose Lake 
marsh, so called, gave all the residue of his real estate to 
his wife, Rebecca Estabrooks, for life, and on her death he 
gave specific pieces of marsh and other lands to various 
persons, stating that they should take on the death of his 
wife, an estate in fee simple in the respective lands devised 
to them. The lands so devised did not include all the lands 
owned by the testator at the date of his will ; and it is 
admitted that as to them there is an intestacy, except as to 
the wife's life estate. Among these devisees, Rebecca 
Estabrooks, an adopted daughter of the testator, and who 
is now the plaintiff"s wife, is given what was known as the 
homestead farm and some marsh land ; and it is in reference 
to this provision of the will that the question in dispute 
arises. The clause in question is as follows: “To my 
adopted daughter, Rebecca Estabrooks, the homestead farm 
on which I reside, my share in the Forbes marsh,” etc. 

(1) 1 M. N. fi O. 518. |“| !.. It. II *q. 563.
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The testator executed a codicil to his will, by which he 1902. 
directed that in case his adopted daughter Rebecca should aver 

die without children living, that the real estate devised to Estabrooks. 

her, should on her death go to Frederick Estabrooks and Barker, J. 
Edward Melanson. This codicil is not dated, but the evi
dence shews that it was executed in the year 1887. The 
testator acquired further portions of real estate after 
executing his will, and in reference to some portions of 
them it is also admitted that there is an intestacy, except as 
to the wife’s life estate. The evidence shews that at the 
date of the will, Estabrooks owned an undivided one-half 
interest in the homestead farm on which he then resided,and 
which he devised to the plaintiff's wife, and that he after
wards acquired by purchase the outstanding interest,so that 
at the time of his death he was the sole owner of that farm.
Among these after acquired properties, was one spoken of 
in the evidence and pleadings as lot A, part of which was 
purchased in 1885, and the remainder in 1890. The testa
tor removed from the farm on which he was living when 
he made his will to this lot A in the year 1887, and con
tinued to live there up to the time of his death. The first 
queation is, does the clause in question refer to the home
stead farm upon which the testator was residing at the 
time of his will? I think it does, and that the words 
indicate a clear intention to restrict the devise to that farm.
In treating of the effect of that provision in the Wills 
Arf(l), by which, in the absence of anything indicating a 
contrary intention, the will shall speak as to the property 
comprised in it, as of the date of the testator’s death, Mr.
Jarman says (2) : “Another question is, whether the enact
ment which makes the will speak from the death, has the 
effect of carrying forward to that period words pointing at 
present time. For instance, supposing a testator to bequeath 
‘ all that messuage in which I now reside,’ and that after 
making his will he changes his residence to another house 
belonging to him, which he continues to occupy until his 
death, does the Act make the word ‘ now ’ apply to the 
house occupied by the testator at his death ? It is conceived 

(1) 1 Viet., c. 20, s. 24 (Imp.) (2) Vol. 1, 6th ed. 207.



39<> NEW BRUNSWICK EQUITY REI'OUTS. [VOL.

1902. that the principle will not be carried such a length, and
Avkk that this would be considered as a case in which ‘a contrary

Kstahhooks. intention appears by the will,’ for the reference is to 
ltarktr, J. a specific thing then in existence, and the words —‘ in 

which I now reside ’ are the only distinguishing tenus 
of description." For the purposes of construing a clause 
like this, I cannot see any substantial difference lietween 
the effect of the words, “ in which I reside,” and that of the 
words, “ in which I now reside.” One may be stronger 
than the other, but they both refer to the present time, 
and the then residence was the only description by which 
the farm devised could be identified. The defendants, 
however, contend that lot A was a |«irt and parcel of this 
homestead farm : that it was so used and recognized by the 
testator, and would therefore pass as a part of the home
stead farm under the devise in Question. To hold other
wise, it is said, would leave lot A altogether undisposed of 
except during the widow’s life. It is no doubt true that 
Courts avoid, if possible, a construction which involves an 
intestacy, either partial or total. I had occasion to con
sider that point in the recent case of Tracer* v. The Roman 
Catholic Bishop of Saint John (1). Notwithstanding this, 
such cases must arise, and I think this is one of them. 
Admittedly the testator in this case left substantial portions 
of his real estate which be owned at the date of his will 
undisposed of after the determination of the wife’s life 
estate : and neither by a residuary clause, nor in any other 
way, did he make any disposition whatever of his after 
acquired property, except as to his wife's life interest. I 
am unable to collect from this will anything indicating an 
intention to dispose of this lot A that would not be equally 
applicable to the other properties, in regard to which there 
is admittedly an intestacy. Then comes the question, was 
lot A so situateil in reference to the homestead farm, or 
was it so used and treated by the testator that it can fairly 
be said to be a part and parcel of it I The evidence seems 
to me to preclude any such inference. The two properties 
were separated by about three quarters of a mile; the 

(1M a/e, 372.
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farms ami residences of some half-dozen or more other 
proprietors lie between them ; the testator changed his 
residence from one to the other, and the farm continued 
after the changes for most of the time in possession of a 
tenant ; and in speaking of the homestead farm he spoke 
of it as a separate property, and of his own residence as a 
separate property also. It may be true that the testator, 
when farming the homestead and residing on lot A, may 
have at times used the latter for what, in a limited sense, 
might be called farming purposes. But there was nothing 
to induce me to think he ever imagined the two properties 
as other than two separate and distinct properties. It was 
further contended by Mr. Teed that the testator, by exe
cuting the codicil in 1887, after he had purchased and 
removed to lot A, by which he confirmed the will except 
as thereby altered, republished the will, so that lot A 
would pass under the devise, or else that it amounted to a 
declaration by the testator at that time that lot A was 
included as part of the homestead farm. No authority 
was cited in support of this proposition, neither do I think 
that in the case of a specific devise like this a republication 
of the will, by the execution of a codicil as here, would 
operate so as to extend the gift to property which the gift 
did not originally embrace, even though it might extend it 
to a new estate in the same property.

The partition, therefore, must be made on the footing 
that there was an intestacy as to lot A, as well as to the 
other lots, about which there is no question.

307

1902.

Kmtahkookh. 

Barker, J.

VOL. II. N. B. K. K.-Ï7
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1902. THE CITY OF SAINT JOHN v. WILSON.
Ftlirunru "1.

Charter of Saint John — Boundary of city at Urn water mark — 
Right of city to flehery beyond lotc icater mark.

Hy it» charter the City of Suint John i» granted “nil the land» 
ami waters thereto fuljoining or running in, liy or through the 
saine" within defined Ixmndaries, ineluding a course at low 
water mark : “a» well the land aa the water, and the land 
covered with water within said boundaries." The fisheries 
I let ween high and low water mark of the harbour are declared 
hy the charter to he for the sole use of the inhabitants, but 
by Art of Assembly they are directed to he annually sold by 
t he city.

Held, that where the city is Ixmnded by low water mark it has 
not a title to sell the right of fishing lieyond such mark, 
though within the harbour.

Bill for iv declaration of the title of the City of Saint 
John to sell the fishing privileges to lots 3 and 4, known 
as the Bluff Weir and Wier Weir, respectively, situate 
between high and low water mark, at Strait Shore, in the 
said city, and for an injunction to restrain the defendants 
from preventing or interfering with the plain iff in making 
sales of the fishing privileges to said lots, and the pur
chasers thereunder from enjoying the same.

The charter of the City of Saint John, dated May 18, 
1785, and confirmed by Act 26 Geo. III., c. 46, granted to 
the inhabitants of the Town or District of Parr, lying on 
the east side, and of Carleton, on the west side of the River 
Saint John, " all the lands and waters thereto adjoining or 
running in, by or through the same, bounded by a line to 
commence and beginning near Fort Howe, at Portland 
Point, at low water mark, and thence running a direct line 
to a small point or ledge of land at the causey by the old 
saw mill; thence east north-east until a direct line shall 
strike the creek running through Hazen’s marsh, on the 
east side of the eastern district aforesaid; thence along the 
course of the said creek to its mouth; thence by a line run
ning south 1!T west into the Bay, until it meets a line run-
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ning east from the south point of Partridge Island, and 
along the said line to the said point; thence- by a direct 
line to a point on the shore which is at the southeast 
extremity of a line running south 42° east from the River 
Saint John to the Bay of Fundy, and terminating the town 
lots of the western district aforesaid : thence along the said 
line north 42 west to the River Saint John aforesaid, and 
continuing the said course across the said river until it 
meets the opposite shore ; and from thence along the north 
shore of the said river at low water mark to Portland Point 
aforesaid * * * , as well the land as the water, and
the land covered with water, within the lines, limits and 
boundaries aforesaid.” Clause 20 of the charter grants to 
the city all and singular the messuages, lots of ground, and 
all other lands whatsoever, covered or uncovered with 
water, situate and being within the limits and Ixmnd- 
aries of the city; together with all and singular the rivers, 
rivulets, fens and streams of water, land covered with 
water, bays, inlets, harbours, fishing, and all other profits, 
privileges, advantages, emoluments, hereditaments and 
appurtenances whatsoever to the said lands and premises 
within the lines, limits and boundaries of the city belonging 
or in anywise appertaining. Clause 21 declares that “ the 
fisheries between high and low water mark along the east 
side of said bay, river and harbour, shall be and forever 
remain to and for the sole use, profit and advantage of the 
freemen and inhabitants of the said city, on the east side of 
the said harbour ; and they, the freemen and inhabitants of 
the said city, on the east side of the said harbour, shall and 
may, by virtue hereof, have and enjoy the sole fishing, 
hauling the seine, erecting weirs, and taking the fish between 
the said high and low water mark on the said east side, to 
the total exclusion of all and every the freemen and inhab
itants of the west side of the said harbour, and all others, 
under any pretence whatsoever.” A similar exclusive grant 
of the fisheries on the west side of the harbour is made for 
the benefit of the freemen and inhabitants of the city on 
that side of the harbour. The fisheries between high and 
low water mark on and surrounding Navy Island are

1902.
Till ("ITT OK 
Saint John

Wilson.
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1902.
Tin « i nr m 
Saint John

Wilson.

[VOL.

declared to lx- for the benefit in common of all the inhabit
ant» of the city. The mayor, aldermen and commonalty 
of the city are made by the charter the conservators of the 
water of the river, bay and harbour of the city, with sole 
power of amending and improving the said river, bay and 
harbour ; “ and that they, the said mayor, etc., shall and 
may, as they shall see proper, erect and build such and so 
many piers and wharves into the said river," etc. Act 2fi 
Geo. III., c. 1, for confirming the lxmndnries of the counties 
within the Province, and subdividing the counties into 
towns or parishes, enacts that the Town or Parish of Port
land, in the County of Saint John, shall be bounded on the 
south by the Bay of Fundy, the eastern shore of the har
bour of Saint John, and the several northern bounds and 
limits of the City of Saint John; on the east by the eastern 
boundary line of lot number one. granted to Samuel Hughes, 
continued to the northern boundary line of the county, 
said eastern boundary line running from the shore of the 
Bay of Fundy—-north fifteen degrees west —on the north 
by the northern boundary line of said county, and on the 
west by the eastern shore of the River Saint John to the 
limits of the said city." Act 52 Viet., c. 27, uniting the 
City of Portland and the City of Saint John, annexes to 
the latter city all the territorial limits of the Parish or 
Town of Portland. Up to 18(i2 the fishery lots of the City 
of Saint John were drawn for annually by lot, by the free
men and inhabitants of the city, hut by Act 25 Viet., c. 51, 
that practice was declared to be illegal and was abolished, 
and it was enacted that “ the fisheries between high and 
low water mark along the east side of the said bay, river 
and harbour of Saint John, and the sole fishing, hauling 
the seine, erecting weirs, and taking the fish between high 
and low water mark on the said east side of the harbour, 
as granted by and described in the said charter of the City 
of Saint John, and all other fisheries in the said harbour 
heretofore enjoyed and possessed by the inhabitants of the 
east side of the harbour, shall annually, on the first Tuesday 
in January in each year, lie set off in lots, and each lot 
shall be sold by auction to the highest bidder." By grant
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of the Crown of October 2, 1765, there was granted to 
.lames Simonds and others a ijuantity of land, situate in 
part between the Falls and Portland Point, and described 
as “ Beginning at a point of upland opposite to his house, 
and running east till it meets with a little cove or river; 
thence bounded by said cove till it comes to a Red Head on 
the east side of the cove; thence running north eleven 
degrees, fifteen minutes west, till it meets the Kennebec- 
casis river ; thence bounded by the said river, the River 
Saint John and harbour, till it comes to the first mentioned 
boundary." William Hazen, James Simonds, and James 
White,owners of this land, memorialized Thomas Carleton, 
Lieutenant-Governor of the Province, that doubts had 
arisen whether the boundary of this land extended to low 
water mark, and that disputes upon the subject had taken 
place between them and the inhabitants of the City of 
Saint John. The Lieutenant-Governor, by license dated 
February 25, 1802, granted to the memorialists, their 
heirs and assigns, license “ to possess and occupy the place 
from high to low water mark, in front of their respective 
lots of the said tract, now in their possession as afore
said, so far as the said lots are bounded by the river 
and harbour of Saint John.1’ The fishing lots in dispute lie 
between the point where the western line of the city 
crosses the river below the Falls and Portland Point, 
where the boundary line of the city, as defined by the 
charter, begins, and admittedly are outside the limits of the 
old city, though they would be within the harbour of 
the city, and could be described as being upon the eastern 
side of the harbour. On January 1, 1900, pursuant to 
public notice, the City of Saint John sold at public auction 
to one George L Lord the fishing privileges to the fishery 
lots the subject of this suit for a term of one year at the 
sum of $68 for one lot and $1 for the other. The defendant 
David P. Merritt appeared by his agent at the sale and pro
tested against it. The city sought to put Lord in posses
sion of the lots, but were prevented by the defendant 
Merritt, who claimed to be the owner of the lots, and by 
the defendant Allen O. H. Wilson, tenant of the lots under

1902.
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1902. a lease from Merritt. Annual sales of the lots had been
Thk cm- or made bv the city since the passing of the Act 25 Viet., c. 
Saint John , * " , . , *L . . . . .

w us x out, owing to the right of the city to make a sale being
disputed by Merritt or his predecessors in title, the sales 
were generally at a nominal figure, and the purchasers 
never obtained possession of, or the use of the lots. In 
many instances the purchase money was refunded to the 
purchasers by the city. The defendant Merritt and his 
predecessors in title alleged that since the date of the 
license of the Crown to them, February 25,1802, they had 
been in possession of the lots and the profits therefrom. 
Evidence in support of the bill having been concluded, 
defendants moved that the bill be dismissed.

February 25, 1902.

W'. 1‘ugeley, A.-G., and A. O. Eu, ie, K.C. (J. Hoy 
Campbell with them), for the defendants : —

The question involved is one of law. The title set up 
by the city is to property outside of its limits, as defined 
by the city's charter. Where these fishing lots lie the city 
is bounded by low water mark. The language of the 
charter is conclusive in that respect. • The twentieth clause 
of the charter particularly restricts the rights of the city 
in the fisheries to those which are within the limits and 
boundaries of the city. The contention of the city is to 
be found in clause 21 of the charter. It is therein declared 
that “ the fisheries between high and low water mark along 
the east side of said bay, river and harbour, shall be 
and forever remain to and for the sole use, profit and 
advantage of the freemen and inhabitants of the said city, 
on the east side of the said harbour." It cannot be the 
meaning of these words that they conferred upon the in
habitants of the east side of the city a right of fishing 
beyond the limits of the city, and within the limits of the 
parish of Portland. See WiUon v. Codyre (1). If “ bay, 
river and harbour " are not confined to that portion of them 
lying within the limits of the city, then the inhabitants of 

(1) 27 N. B. 320, 327.
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the city have an exclusive right of fishing over the full 
length of the Saint John river.

[Landry, J.:—At the date of the charter were the 
boundaries of the parish or township of Portland pre
scribed ?]

Yes, by Act 2(i Geo. III., c. 1, and they are stated 
to be the northern limita of the city of Saint John. The 
Act 25 Viet., c. 51, does not enlarge the rights of the plain
tiff, as it is dealing with rights previously “ enjoyed and 
possessed ” by the city. The decision in Wilson v. Cody re 
(1) that the city has not an exclusive right of fishery in 
these lots is fatal to this suit, which sets up that the city 
has such an exclusive right. The license of 1802 to us 
from the Crown has never been revoked. The city cannot 
impeach it in this suit. If it is sought to impugn its 
validity, it must be attacked by a writ of scire facias on 
an information by the Attorney-General. A fishery in 
severalty is, of course, contrary to Magna Charta, and we 
cannot claim that our license amounts to a grant of the 
fishery. It is, however, effective as a license of occupation, 
and valid as against any claim to dispossess us not made at 
the instance of the Crown. If the Crown were seeking to 
revoke it, considerations would arise which are not present 
here.

C. N. Skinner, K.C., for the plaintiff : —

If the argument that the boundary of the city is at 
low water, and that the boundary of Portland commenced 
there, is to be allowed, the legislature had disposed, pre
viously to the license, of the subject matter covered by the 
license, and it would be void. If the territory in dispute 
was not embraced within the limits of the cits , the strained 
view is presented that until 1802 no disposi' .on had been 
made of it. The charter grants to the city all the waters 
adjoining or running in, by or through the lands granted 
to the city. That makes it clear that, while the city is not 

(1) 27 N. B. 320.
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1902.
This City ok 
Saint John

WllAON.

granted the land beyond low water mark, it is granted the 
waters that cover it. It is reasonable to hold that, as the 
charter invested in the inhabitants of the city the fisheries 
between high and low water mark along the east side of 
the bay, river and harbour, the intention was that the 
waters above low water mark should belong to the city. 
It is submitted that the license of occupation relied upon 
by the defendants was illegally granted, and no effect 
can be given to it. In Wilson v. Codyre (1) Allen, C.J., 
was clearly of the opinion that it did not give to the 
grantees any rights as against the public. These lots are 
situate within the harbour and river of Saint John, and 
by the charter the mayor, aldermen and commonalty are 
made the conservators of the water of the river, harbour 
and bay of the city, “and shall have the sole power of 
amending and improving the said river, bay and harbour, 
* * * and shall and may, as they see proper, erect and
build such and so many piers and wharves into the said 
river.” This grant of powers is illusory if the city is 
held not to have possession of the water above low water 
mark.
1902. February 20. Landry, J. : —

The plaintiff by bill prays that the City of Saint John 
be declared to possess the lawful authority to annually 
sell at auction the two fishing lots, Nos. 3 and 4, and 
that the defendants be declared to have no right or title 
to said lots, and that they be enjoined from interfering 
with the plaintiff’s exercise of such authority.

To support this contention the plaintiff proved the 
granting of a charter to the city, and cited the Act of 
Assembly passed in 1786 ratifying the charter. By these 
the boundaries of the City of Saint John, as it then existed, 
are defined, and the inhabitants of said city were granted 
two certain districts “ and all the lands and waters thereto 
adjoining or running in, by or through the same." The 
part of the boundaries of the city bearing on this case par
ticularly is worded thus : “ and from thence along the north 

(1) 27 N. B. 320, 328.
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shore of the said river at low water mark to Portland 1902. 
Point.” There is no dispute that here where the two lots, thk citv or
. . 1 , . . Saint John

in os. 3 and 4, are situate, the boundary of the city northerly W|[^N 
is low water mark, and that the two lots are without this , —— ,Landry, J.
boundary. It is not disputed either that the charter and 
the Act of Assembly relating thereto, viz., 26 Geo. III., c. 46, 
vested the fisheries between high and low water mark along 
the east side of the bay, river and harbour in the freemen 
and inhabitants of the said city on the east side of the 
harbour, who had thereby the right to enjoy the sole fishing, 
hauling the seine, erecting weirs and taking the fish 
between the said high and low water mark on the said east 
side, to the total exclusion of all others.

The plaintiff affirmed and offered to prove that from 
1786 to 1862 the City of Saint John had exercised the 
right of fishing in and over the lociut in quo by annually 
drawing lots among the freemen and inhabitants of the 
city, and that since 1862 the plaintiff had exercised the 
same right by selling the fishing privileges at auction.
Sufficient proof was given to satisfy me that since 1862 the 
city did sell such rights at public auction, though it was not 
done without pretty constant interference by the defend
ants. I decided that I would not hear evidence as to the 
exercise of ownership over these lots by the city prior to 
1862, as I considered such evidence immaterial and irrele
vant, inasmuch as the plaintiff could not establish its right 
to such fisheries by possession. The plaintiff had moved 
for an amendment to the pleadings to admit of such 
evidence from 1786 to 1862, which amendment I allowed ; 
but for the reasons given I declined to hear evidence 
under it.

In my opinion, the whole question turns on the con
struction of the charter and of the Act 26 Geo. III., c. 46, 
ratifying it. If the charter and Act do not vest in the 
plaintiff the rights and authority it seeks by this suit to 
have declared to possess, no acts of ownership or of posses
sion exercised, or attempted to be exercised, by the city 
since 1786 can lawfully give the city such right or auth
ority.



+06 NEW BllUNSWICK EQUITY REPORTS [VOL.

1902. The majority of the Court in Wilson v. Codyre (1)
Tub city ok declared by the judgment of the then Chief Justice that 

jo the grant of the exclusive right of fishery did not extend 
i indir J places beyond the bounds of the city, as defined by its 

charter. Though the decision of the issue in that case may 
not have necessarily required a judgment on that point, 
yet such a decision, so closely allied to this case, I consider 
binding on me, and particularly do I so recognize it when 
I agree fully with that construction of the charter and Act 
ratifying it.

In general terms the charter seems to speak of two 
principal divisions of the territory comprising the city, viz., 
the west side, meaning generally Carleton, and the east 
side, meaning generally what was known as Saint John 
before the addition of Portland, or, as it was then known, 
the district of Parr. The use of these general terms, as 
they are applied to different matters in several places in the 
charter, causes some ambiguity. When, however, the 
charter speaks of the inhabitants of the town or district of 
Parr, lying on the cast side of the River Saint John, it no 
doubt means the inhabitants of the incorporated territory 
exclusive of Carleton ; and when it speaks of Carleton on 
the west side thereof, at the entrance of the River Saint 
John, it means what was popularly known as Carleton, 
though Parr Town was not directly to the east of the River 
Saint John, nor was Carleton directly to the west thereof. 
We find in the twenty-first clause of the charter these 
words : “ The fisheries between high and low water mark 
along the east side of the said bay, river and harbour," etc., 
and it also speaks of the fisheries on the west side of the 
river, as it also refers to the common lands on the east side 
and the common lands on the west side, meaning clearly, 
in my opinion, the fisheries and common lands within the 
city limits only, and speaking of the east side and west side 
as a division of the territory only as between Carleton and 
Parr Town, and without any intention of vesting in the 
corporation any rights or privileges beyond the limits of 
its territory as defined by the charter. Giving the charter 

(1) 27 N. B. 320.
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the meaning I ascribe to it, this opinion does not necessarily 1902. 
deprive of meaning the words : “ the fisheries between high TiiaUm^oi" 
and low water mark along the east side of the said bay, ”•

e W IIJHIN.
river and harbour shall be, and forever remain to and for , —:— .

liiuidry, J,

the sole use, profit and advantage of the freemen and 
inhabitants of the said city, on the east side of the said 
harbour." Heading the whole charter, one cannot avoid 
the conclusion that the freemen and inhabitants “ on the 
east side of the said harbour " mean the- freemen and 
inhabitants of Parr Town, exclusive of Carleton. And the 
reference to the fisheries on the east side of the same bay, 
river and harbour, must mean the same territory. There 
were other fisheries between high and low water mark on 
the Parr Town side than the ones now in dispute, and to 
these other fisheries no doubt this provision applied. There
fore, being able to give a reasonable application to the 
language that refers to the fisheries between high and low 
water mark on the east side of the fisheries in dispute, and 
finding the fisheries in dispute clearly outside of the city 
limits, and being unable to discover in the charter or Act 
any good reason for supposing an intention to give the 
inhabitants of the city fishing privileges outside of the 
limits of the city, I readily find that such privileges do not 
go beyond the city limits. Concluding for these reasons, 
as I do, that the city has no exclusive right of fishing, as 
claimed by the bill, between high and low water mark at 
the place in dispute, I order and decree that the bill be 
dismissed with costs.
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1902. STEWART v. FREEMAN.
,Mobtr — No. 2. See ante, p. 305.

Pleading —Bill—Demurrer —Question in auit one of fact.

Where in a suit for specific performance of an agreement for 
the sale of land, the question whether the plaintiff had made 
a tender of the purchase money within the time limited by 
the agreement was one of evidence, a demurrer to the hill on 
the ground that it did not allege a tender in time was over
ruled.

Demurrer to bill. The bill alleged that by lease dated 
October 7, 1892, the defendant. Charles F. Freeman, in con
sideration of $150, leased to Shedric A. Perkins, certain 
land in Carleton County for the term of three years. 
The lease provided that Perkins should have the right 
to retain the land for a second term of three years on 
payment of a further sum of $150, and for a third like 
term on payment of the like sum, each of which sums, 
it was expressed, was payable in advance. Provision was 
made for the purchase by the lessor of buildings erected 
by the lessee in event of his giving up possession of the 
land, or for their removal by him. It was then agreed 
“ that the said Perkins shall have the right to purchase, 
and the said Freeman hereby agrees to sell, * * *
the said land, with all improvements thereon, to the said 
Perkins, at any time within the said nine years conveyed 
by the said three terms of this indenture, on the payment 
by the said Perkins, his heirs and assigns, of the sum 
of 8600. And it is further agreed that any payment 
which may have been made on account of this lease rent 
in advance of the time at which such conveyance may 
[be made] may be allowed as part payment of the sum 
of $600. Perkins paid the first $150 upon the execution 
of the lease, and the second payment, on October 7, 1895. 
On August 29, 1898, he assigned the lease to the plain
tiff, who made the third payment on October 7 following.
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The bill alleged that two or three days before October 7, 
1901, the plaintiff informed the defendant that he was pre
pared to pay the balance of the purchase money. On Octo
ber 7, 1901, the plaintiff called at defendant’s house, and, 
the defendant being absent, offered to pay $150 to the 
person in charge of the house, telling him what it was 
for, but he declined to receive it. An offer and tender 
of $160, as the balance of the purchase money for the 
land, was made on two occasions in November following 
by the plaintiff to the defendant, but was refused. The 
bill alleged that the plaintiff at all times has been ready 
and willing, and has offered to perform and fulfil the agree
ment. Plaintiff remained in possession of the land, and the 
defendant commenced an action of ejectment against him. 
The bill in this suit was for specific performance of the 
agreement, and an injunction to restrain the defendant 
from proceeding in the action of ejectment. A motion for 
an interim injunction order was made by the plaintiff 
before Mr. Justice Barker, who ordered that, on the 
defendant giving a confession in the action of ejectment, 
the plaintiff in that action would be restrained from 
enforcing the judgment until further order. See report 
of case, arte, 365. The grounds of demurrer are set out 
in the judgment of the Court infra.

Argument was heard August 19, 1902.

A. B. Connell, K.C., in support of the demurrer, cited 
the judgment in the case at page 365, ante.

D. McLeod Vince, and J. C. Hartley, contra:—

The questions involved in the suit depend on evi
dence, and cannot be decided on the bill : Leiry v. Lindo 
(IX A tender was not necessary before October 7. The 
notr before that date that plaintiff intended paying the 
balance of the purchase money, coupled with his effort 
to make the payment, was sufficient. See Nicholson v. 
Smith (2).

(1) 3 Mer. 81.

1902.
Stkwart

Fkbkman.

(2) 22 Ch. D. (UU.
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1902. October 10. McLeod, J.: —

The defendant demurs to the plaintiffs bill, alleging 
three grounds of demurrer : —

1. The bill does not state such a case as entitles 
the plaintiff to the relief prayed for.

2. The bill does not state or allege a sufficient 
amount tendered ns the purchase money for the land 
described in the agreement set out in the bill, and there 
was no sufficient money so tendered.

3. The bill does not state or allege any tender of 
the purchase money for the land described in the agree
ment set out in the bill in proper time, as provided for in 
the said agreement Any such tender should have been 
made prior to the 7th of October.

The defendant’s contention is that the agreement set 
out in the bill is merely an option to purchase, and, in order 
to bind the defendant to convey, the acceptance and tender 
should have been made before the 7th of October, and that 
there is no allegation in the bill of a tender of the money 
according to the terms of the agreement. This appears to 
have been the principal, and indeed, I think, the only, 
question discussed before Mr. Justice Marker, and he, I 
think, decided, or at all events expressed the opinion, that 
the agreement was an option to purci >se, and that the 
time would expire with the 6th of October. It was 
strongly contended by the defendant’s Counsel that Mr. 
Justice Barker had practically decided that the plaintif!' 
could not succeed on the bill as filed, but I do not think 
that is the result of his judgment He granted the injunc
tion restraining the defendant from proceeding with the 
action of ejectment against the plaintiff on the bill as filed, 
although the matters involved in this demurrer were 
argued before him, anil I think he must have been of the 
opinion that the plaintiff might on the bill tiled shew such 
facts as would entitle him to relief.

I myself think it is a case that should not be decided 
on a demurrer. It is true that a demurrer will lie 
whenever it is clear that, taking the charges in the bill
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to be true, it would be dismissed lit the hearing, but 
it must be absolute, certain, and clear that it would be 
so; for, if it is a case of circumstances, in which a 
minute variation between them as stated by the bill and 
those established by the evidence, may incline the Court 
to modify the relief or grant no relief at all, the Court, 
although it sees that the granting the mollified relief 
at the hearing will be attended with considerable diffi
culty, will not support a demurrer Daniell Ch. Pr. (1); 
and in Brooke v. Hewitt (2), in which a bill was filed 
for specific performance of an agreement, Lord Chancellor 
Loughborough, although he appeared to be of opinion that 
the plaintiff could not succeed on the bill, declined to 
decide it on demurrer, saying: "It is impossible to 
dispose of it upon a demurrer. There are a great many 
shades and circumstances A demurrer must be founded 
on this: that it is an absolute, certain, clear proposition 
that the bill would be dismissed with costs at the hearing. 
It is not a dry point of law. It is a case of circumstances ; 
in which a minute variation of circumstances may either 
incline the Court to modify the relief or to grant no relief 
at all."

I think that applies to this case. It does appear by 
the bill that at least one of the previous payments was 
made and accepted on the 7th of October, and it is alleged 
that the other two were made on or about the 7th of 
October. The plaintiff alleges in the tenth section of the 
bill that he has at all times been ready and willing and has 
offered to perform and fulfil the said agreement When 
the conduct and all the acts of the parties have been looked 
at, it may be that the Court would say that there had been 
a substantial compliance with the terms of the agreement. 
I cannot, I think, say that the plaintiff might not under the 
bill shew such circumstances as would entitle him to some 
relief. I think I cannot determine it on demurrer. The 
demurrer will be overruled with costs.

(1) Vol. 1 (4th ed.), 544.
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1902. 
Stewart 
Krrkman. 
McLeod, J.

(2) 3 Ves. 253.
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1902. FAIRWEATHER v. ROBERTSON.
October it.

Easement — Right of way — Agreement — Evidence— Utter.

Plaintiff claimed a right of way over a private road of several 
hundred feet in length, in part on land of defendant adjoin
ing plaintiff's land, and leaning from a public highway to lots 
comprised in part by defendant's land, sold by defendant’s 
predecessor in title, B„ under a conveyance reserving to the 
grantees the use in common of the road. The evidence of 
plaintiff's predecessor in title, K., was, that shortly after the 
sale of these lots, he moved hack on his land his farm house 
and fence, to widen the entrance of the private road at its 
junction with the highway, under an agreement with B., 
concurred in. as he lxdieved, by the owners of the lots, that 
he, K., should have for so doing, a right of way with them 
over the road. B. denied that an agreement was concluded, 
and his evidence was corroborated by II.. .1 former owner of 
the lots, and by drafts of an agreement, containing altera
tions indicating that the parties were merely in treaty, and 
providing for tne maintenance of the road by K. in common 
with the owners of the lots, an obligation disclaimed by 
plaintiff, and for a conveyance by K. of the part of his land 
t.. be used for widening the entrance. This conveyance was 
never made, and the land was included in the conveyance 
to the plaintiff. The road had lieen used, from the time of 
the alleged agreement, by K. and plaintiff in connection with 
the farm house, until it was torn down, situate about two 
hundred feet from the public highway, and plaintiff had 
used, hut not without interruption, the road for about 15 
years for a considerable part of its length. Shortly after the 
date of the alleged agreement, fences, with gates, crossing the 
road at sc|Mirate points a considerable distance from its 
entrance, were erected by H. without objection by K.:— 

Held, that plaintiffs hill for an injunction to restrain defendant 
from olistructing plaintiff in the use of the road, should he 
dismissed.

The facts in this suit arc fully stated in the judgment 
of the Court.

Argument was heard May 2, 1902.

C. J. Conter, for the plaintiff.

A. H. Hanington, K.C., and if. G. Teed, K.C., for the 
defendant Robertson.

A. 0. Earle. K.C., for the defendant Lloyd.
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1902. October 21. Barker, J. : —

The plaintiff"s case, as set out in his bill, is, that in the 
year 1881 he purchased from the late Mr. Justice King a 
lot of land in Rothesay, fronting on the southeasterly side 
of the public highway leading from Saint John to Hamp
ton. On obtaining a conveyance of the premises in March, 
1881, the plaintiff removed there, and has continued to 
reside there from that time to the present. Between this 
lot, which was a part of lot No. 10, and the adjoining lot, 
No. 11, lying to the northeast, and which was owned by 
the late Charles Stewart, there had been laid out by 
Stewart a road some fifty feet wide, bound on the one side 
by the division line between the two lots, and extending 
from the main highway lack in a southeasterly direction 
some 2*00 feet. The bill, which was tiled in 1896, alleges 
that upwards of twenty-four years before that, there was 
a farm house on the northerly corner of the plaintiff’s 
farm, and that, in or about the year 18C9, an agreement 
was entered into between the then owners of the plain
tiff’s lot and the owner of this roadway, by which it was 
agreed that, in consideration that the then said owners of 
the plaintiff's farm would remove the farm house farther 
back from the main highway and would give up a portion 
of the land, so as to widen and improve the entrance from 
the main road into the private road, they, the owners of 
the plaintiff’s lot, should have a right of way over said 
private road in common with the owners of the adjoin
ing land, with the privilege of entering this private 
roadway at any point on it, and of erecting any build
ings on the land fronting on the private roadway. The 
bill goes on to allege that, in pursuance of this agree
ment, the farm house was removed, and the piece of land 
required for the improvement of the entrance to the 
private road was given up; and that, after that had been 
done, the owners of the plaintiff"s lot—that is to say, King 
up to the time of his sale to the plaintiff in 1881, and 
the plaintiff afterwards—used this private road for all 
purposes. The bill further alleged that the defendant

VOL II. *. S. E. K.-38
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1902. Lloyd, who then owned the adjoining property, had re- 
r«i.»«A»iiK» cently obstructed the plaintiff in the use of this road— 
ki«»« had locked a gate to prevent his passing along it, and had 
nwrkrr, ,i placed trees and other barriers to prevent his access from 

the road to his own property. On this bill, sworn to and 
supported by the affidavits of Aaron Darcus, Albert Warren,
and James Hanratty, an ej- parte injunction was granted 
by Mr. Justice McLeod on the 31st of August, 1896, which, 
1 understand, is still in force, there having been no appli
cation to vary or dissolve it. On the 18th of December, 
189(1, the defendant Robertson purchased from Lloyd the 
property in <|uestion, better known as the Rothesay School
property, and he was then made a party defendant to this
suit.

It will be seen, therefore, that the plaintiff by his bill 
bases his right to relief mainly, if not solely, upon an
agreement which, he says, was made about the year 18b9 
between Judge King and his brothers, who then owned lot 
No. 10, and Stewart, the owner of the adjoining lot, No. 
11, the terms of which I have already mentioned. It is 
therefore necessary to determine, first, whether there ever 
was any such agreement, and, second, if there was, are the 
defendants bound by it, for both propositions are denied. 
The plaintiff, as purchaser from King, claims a right to use 
the road to the same extent as King could have done; and, 
in stating the extent of his right in his evidence, he 
claimed that he was entitled to use the road for all pur
poses, free from any obligation to contribute to the expense 
of maintaining it.

So far as is necessary to be known for a determination 
of this case, the title to this Rothesay School property is 
as follows: On the 2nd of May, 1859, Charles Stewart, 
who then owned this lot No. 11, in what is now the Parish 
of Rothesay, executed a mortgage upon all of it except that 
portion lying between the highway road and the river, to 
one Dawson, to secure the payment of £1600, and on the 
20th of April, 1866, he executed a conveyance of all his
property to Alexander Ballantyne, in trust for his credi
tors, with full power of sale and other powers usual in
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such conveyances. Proceedings were taken in equity by 1902. 
Dawson for the foreclosure of his mortgage, and by a Fahmatiii» 

decree made therein on June 5, 1866, the mortgage<l prem- a»»»!*» 
ises were directed to be sold in lots at public auction, Barker, .i. 
with the approbation and under the direction of Mr. H.
W. Frith, the officer of the Court named for that purpose 
under the practice which prevailed in this Court at that 
time. In order to carry out this decree the property was 
divided into lots under the supervision of Air. Frith, as 
representing the mortgagee, and Mr. Ballantyne, as owner 
of the equity of redemption, they were numbered, and a 
plan made of them, by which they were sold. In order, 
however, to give the purchasers of the back lots access to 
the main highway, the private road in question was laid 
out and reserved for the use of the owners of the Stewart 
lots. The road in question is known as Mount Stewart 
street; it is described in the conveyances as three rods 
wide; and it comprises a strip off the Stewart property, 
along the line of the King property, back from the main 
highway to the rear lots sold. At the sale of these lots 
S. S. Hall became the purchaser of lot No. 3, which was 
conveyed to him by Frith, December 17th, 1866. Lots 10 
and 13 were purchased by C. H. Fairweather, and were con
veyed to him by Frith, October 10th, 1868. D. C. Perkins 
purchased lots 7,8 and 14, which were conveyed to him by 
Frith, October 10th, 1868. Part of tl sse lots was sold at 
one time and part at another—the evidence shews that the 
first sale took place in 1866 and the last on September 26th,
1868—and at these sales Hall, in addition to lot 3, already 
mentioned, purchased lots 4, 11, 12, 5, and 6, and the whole 
rear of the original Stewart fann mortgaged to Dawson, 
over to the plaintiff's line. All of these lots, except the 
rear lots, were bounded on Mount Stewart street; and 
the conveyances to the respective purchasers, so far as 
they relate to the matters in dispute in this suit, contain 
a provision as to the use of Mount Stewart street, and 
another reserved road to the rear of the Perkins lots, which 
is in no way involved in this litigation, as follows (1 cite 
from the conveyance from Frith to C. H. Fairweather,
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1902. dated October 10th, 1868, but the same condition is found 
kairwhatmkh in all the conveyances): “And also a right of way in, 
hoiunoN. upon, along and over said Mount Stewart street and 
Barker, j. the reserved road aforesaid, which are to be kept open, 

free and common, to the owners and proprietors of all lands 
(being part of the said mortgaged premises) fronting 
thereon, their and each of their heirs and assigns, servants, 
agents, horses, cattle, carts anil carriages." King acquired 
what is now the plaintiff's land in 1863, it having been 
conveyed to Judge King and his two brothers by deed 
dated March lltli of that year.

It will be convenient here to dispose of a point made 
by the plaintiff', that Mount Stewart street is a public high
way, dedicated to the use of the public by Stewart, the 
owner of the property, or Ballantyne, ns his assignee. I do 
not think the evidence sustains any such view. The 
plaintiff in his bill speaks ol" the street as a private road, 
and in no way suggests that there had ever been any dedi
cation of it to the public, or that the public had ever used 
it as a highway. The recitals in the conveyances and the 
evidence conclusively shew that the street was laid out for 
the use and convenience of the owneis of the lota into 
which the mortgaged premises had been divided for the 
purposes of sale. The plaintiff"s case is based on an 
alleged right secured by an agreement between King and 
Ballantyne, which would have been wholly unnecessary 
if, as one of the public, he had that right. That conten
tion must, I think, fail.

It is clear under the evidence that whatever negotia
tions took place in reference to the right of way, which the 
plaintiff now claims, took place between Judge King, on 
the one hand, and Ballantyne, on the other : that these 
negotiations never resulted in any agreement reduced to 
writing, and that, so far as Judge King is concerned, 
the agreement, if made at all, was entered into by him with 
a knowledge of the easement acquired by Hall, Perkins 
and C. H. Fairweather, as purchasers under the Stewart 
mortgage, and under the impression that they concurred in 
the arrangement which was being, as he says, made with
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Ballantyne. Judge King in his evidence expressly states 
this. The defendants contend that, as there was no written 
agreement, any verbal arrangement would not avail under 
the Statute uf Fraude. They also contend that Ballantyne 
could not, without the assent of those who had already 
acquired a right to the use of this private road, give the 
right to King. The use of the road was specifically and, 
as the defendants contend, exclusively for the benefit of 
the owners and proprietors of these Stewart lots purchased 
at the equity sale; and, as they are solely responsible for 
the maintenance of the road, the granting of a right of 
way to others than those for whose exclusive benefit 
it was made would, it is said, be a derogation from Stewart's 
own grant, as acquired under the sale, and would be 
increasing the burthen of keeping the road in repair 
lieyond that which was involved in the terms of their 
purchases and implied in the terms of their convey
ances: Ingram v. Morecraft (1); Reg. v. Charley (2).

It is in my view unnecessary to discuss these and 
some other points raised at the hearing, because I think 
the evidence fails in shewing any such agreement as 
that upon which the plaintiff relies, or any user, inde- 
jiendent of any agreement, that would entitle the plaintiff 
to the relief which he aska There are only two witnesses 
who give any evidence as to the alleged agreement, Judge 
King himself, and Ballantyne. These witnesses were both 
produced by the plaintiff, and their evidence, I think, 
fails in proving that anything more than negotiations 
took place in reference to the proposed arrangement. Such, 
at all events, is the positive evidence of Ballantyne. 
It is corroborated by Mr. Hall, so far as he was informed 
of what was going on, and he was perhaps more interested 
in the matter at the time than any one else, because he had 
been a large purchaser at the Stewart sale ; and it is not 
inconsistent with other circumstances to which I shall refer. 
Judge King's evidence on this point is as follows : "About 
the time that the adjoining property to the northward, 
known as the Stewart property, was being divided into 

(1) 33 Beav. 4». (2) 12 Q. B. 516.

1902.
Kaikwkath** 

Rcrrktron. 

Barker, J.
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1902. lots anil sold, Mr. Ballantyne, whom I understood to have 
Kaikw«*th«f; the arrangement of the matter, expressed a wish that we 
Bomk'thos. would remove the small building spoken of, at the corner 
lurkcr, .1. of the lot, to improve the appearance of the entrance to 

the roadway, and that, if required, we should move back 
our fence and enlarge the opening of the roadway. And 
he stated that, if we would do so, we should have a 
right of way along the roadway as far as our clear
ings then extended. This was stated by him to be a 
distance of 70 or 00 rods, I cannot state positively which. 
I consulted with my brothers, who, with me. owned the 
place, and told Mr. Ballantyne that we would do so. 
Subsequently—I cannot fix the time—in order to carry 
out this arrangement, and in the belief that it was con
curred in by Messrs. Hall and Fairweather and Perkins, 
who had acquired rights to the land along the roadway, we 
moved the building to the place marked No. 2 in the 
sketch. We also moved back our fence, and made it a 
curved line at the entrance from the great road to the road
way in question." Judge King is unable to fix the precise 
time in 1868 when this arrangement was made, but, as he 
speaks of Hall, Fairweather and Perkins having acquired 
rights to the land along the roadway, it is fair to assume 
that it was after the sale on the 26th of September, 1868, 
when Fairweather and Perkins first purchased ; Hall alone 
having purchased, so far as conveyances in evidence shew, 
at the first sale, which took place in 1866. Ballantyne at 
this time really had no interest in this Mount Stewart 
street. It is said the freehold was not even in him. How
ever that may' have been, all the properties for whose 
benefit the street had been expressly laid out had been 
sold, and neither Ballantyne nor Stewart had any inter
est in any of them. They all belonged to Hall, Fairweather 
and Perkins, upon whom, at that time at all events, fell the 
expense of making, improving and maintaining the road 
in question. Under such circumstances one would scarcely 
expect Ballantyne to negotiate with Judge King, much 
less to conclude an agreement with him, whatever his 
legal rights may have been, except at the suggestion and
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by the authority of those who were really interested. And 
that view was evidently present to Judge King’s mind 
from what he says in his evidence. Now Ballantyne admits 
that there was talk between him and King, brought about 
at the instance of Hall and Fairweather, but that he never 
could get from them what they wanted from King, or 
what privileges they were willing to give in return. It 
ended, he says, in talk ; nothing ever was decided or agreed 
upon in any way, and such proposals as were made resulted 
in nothing, and the whole matter was dropped. Mr. Hall 
says that Fairweather, his partner, and Ballantyne used to 
talk about the improvement of the entrance to the road, 
but the matter never amounted to anything ; that he him
self never agreed to anything ; that he was never asked to 
agree to anything ; and he always understood that what
ever had been proposed or talked of fell through altogether 
and was abandoned. This Court, it seems to me, in a case 
like this, where the plaintiff seeks to establish a servitude 
of so important a nature as the one in question by virtue 
of an agreement, ought not to give effect to it unless the 
evidence is clear that there really was such au agreement, 
and that its terms were concurred in by both parties The 
evidence on this point, I think, falls short of what this 
Court requires in such cases, unless Judge King’s own 
remembrance of the transaction is so fortified by other 
circumstances that Ballantyne’s version and Mr. Hall's 
understanding of what took place ought to be altogether 
rejected. Later on I shall have occasion to speak of the 
user of the road as bearing upon the existence of any such 
agreement. I have thus far not alluded to the two draft 
agreements put in evidence, because some question may 
arise as to their admissibility. In his evidence Mr. Ballan
tyne stated that King had submitted to him a draft of the 
proposed agreement, and he had submitted another con
taining alterations, and that neither was ever agreed to. 
This evidence is undisputed, and, I think, the fact that 
such drafts were in fact made not only supports Ballan
tyne’s recollection of what took place, but affords some 
evidence that the parties intended to reduce their agree-

1902.

Pairwkatiikk
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1902. ment to writing whenever its terms should be concluded:
PAntwKATURH Calhoun v. Brewster (1) ; Rossiter v. Miller (2). 

houm'ho». It is, I think, clear that, so long as any one who is to 
cinrkir, J. be a party to a contract has a right to object to its terms 

as proposed, the matter is still in negotiation and is not 
concluded. I am, therefore, of the opinion, and so hold, 
that, altogether apart from the two draft agreements in 
evidence, and as to the admissibility of which some ques- 
tion has been made, the plaintiff' has failed not only in 
establishing any such agreement as he has alleged in his 
bill, but any agreement at all, by evidence such as this 
Court requires to warrant its interference.

The drafts of two agreements, said to be the two 
drafts alluded to by Ballantyne, but not expressly identified 
as such, were put in evidence. One, os originally written, 
is in the writing of Judge King, and the other, in its 
original condition, is in the writing of Ballantyne. Both 
are mutilated by additions and alterations, and they both 
relate exclusively to this alleged right of way. Tie:re are 
many differences between the terms of these two drafts of 
more or less importance, but provision is made in both by 
which a liability to repair and maintain the street is 
imposed upon King, in common with the other owners of 
the easement. They also contain an agreement on King’s 
part to convey the piece of land which was to be made a 
part of the street at the entrance, and this conveyance is 
mentioned ns the real consideration for the agreement. 
Neither of these provisions is mentioned by Judge King in 
his evidence, and the liability for repairs the present plain
tiff altogether repudiates. Judge King continued to be an 
owner of this property from 1868, when this arrangement 
is said to have been made, up to 1881, when he sold it to 
plaintiff; yet he never made any conveyance of the piece 
of land at the entrance of the road. On the contrary, he 
conveyed to the plaintiff by metes and bounds which include 
this corner, and, so far as the deeds in evidence shew, the 
plaintiff still owns it It seems to me a much more reason
able inference that no agreement was ever arrived at than 

(1) 1 N. B. Eq. 520. (2) 3 App. Cas. 1151.
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that Judge King, after having made it, not only did not 
carry it out, but disabled himself from doing so. More 
than that, it seems much more likely that the negotiations 
which no doubt did proceed to a certain point, eventually 
fell through, as Ballantyne says they did, than that they 
resulted in a mere verbal agreement as to a matter of such 
importance, in reference to which the parties had already 
drawn two long draft agreements, which they must have 
known no prudent man would ever think of leaving in so 
uncertain and unsatisfactory a condition as is said to have 
lieen done in this case. Of course, one must not overlook 
the fact that the Birch house was actually removed, and 
the land on which it stood, though not conveyed, as seems 
to have been contemplated by the parties, is actually made 
a part of the road by the removal of the fence, and that 
this was done, as Judge King says, in performance of his 
agreement with Ballantyne. I should, of course, feel like 
accepting any statement of Judge King without hesitation. 
It is beyond doubt, however, as shewn by his own draft 
agreement, that the terms proposed by him included at 
least two important matters not mentioned by him in his 
evidence—matters of very considerable importance to 
Ballantyne and those for whose benefit the street was laid 
out. I allude to the transfer of the piece of land and the 
agreement as to the maintenance of the street It would 
not be in accordance with the principles by which this 
Court is governed, to decree specific performance of a con
tract—and this case is substantially a case of specific 
performance—where the evidence of the contract and its 
terms is so indefinite as it is in this cose.

The bill, however, alleges a user of this street by the 
plaintiff and his predecessors in title from the time this 
alleged agreement was made in 1868 down to the time 
the defendant Lloyd interfered, shortly before this suit was 
commenced, in 1896—a period of some 28 years. Although 
this user is alleged in sect 6 of the bill to have been in 
pursuance of the agreement, the allegation is perhaps suffi
cient. to admit of evidence of an uninterrupted user of the 
road for the period named with a view of establishing the

1902.

Kaihwratiikr 

Kobkrthox. 

Barker, J.
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1902. plaintiff’s right to relief, altogether irrespective of any 
k>ik»k<tiiiii agreement, and even though he may have failed in his 
ii.,kkk’t«,k attempt to establish one. An uninterrupted user of the 
iiarkKT. J. road as of right by the plaintiff and his predecessors in 

title for a period of 20 years, with the knowledge of the 
defendants and their predecessors in title, and without 
objection on their part which they were in a position to 
enforce, would establish in the plaintiff, as against the 
defendants, a right of way co-extensive with the user. 
McLean v. Darin (1); Jones v. Jones (2); and Hing v. 
Pugsley (3), may be cited as instances in which this doc
trine as to easements of this character has been applied 
in this Province. The plaintiff claims that his right of way 
in the street extends back from the entrance from the 
main highway a distance of some 2,352 feet to the Warren 
house, so called, or to about that point. In tliat distance 
there are two fences directly across this street—one 1,133 
feet from the entrance, and the other 1,556. There is a 
third one further back to which it is not necessary to refer. 
The first one is immediately above the main entrance to 
the defendant’s property. In each of these cross fences 
there is a gate. These cross fences were put up, Mr. Hall 
says, by him over 21 years before he sold to Lloyd, which 
would be about 1870. He says that hie object in putting 
them up was to take exclusive possession of all that part 
of Mount Stewart street to the rear of the first cross fence, 
and his reason for doing so was that, as he had become 
the owner of all the Stewart property reached by that part 
of this street, no one else had any interest in it. Whether 
this reason is a good or bad one it is unnecessary to dis
cuss, but the fact remains that these cross fences have 
always continued there, and are there yet Without expla
nation, they seem unequivocal evidence of an actual pos
session in Hall, and an exclusion of every one else ; and 
when he sold to Lloyd he conveyed to him by a description 
which includes the piece of this street which he fenced off 
some 30 years ago, and of which, he contends, he and 

(3| 6 All. 288. (2) 2 Kerr. 285.
(3) 2 P. & B. 303.
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those claiming under him have had the exclusive posses
sion ever since. It strikes me as strange that, if there 
had ever been any agreement concluded upon between the 
parties such as is claimed, nothing should ever have been 
said in reference to such palpable obstructions as these 
cross fences, yet in all the evidence there is not a sugges
tion that Hall had not the right u> put them there, or that 
in doing so in 1870, and in continuing them there ever 
since, any right, either of the Messrs. King or the present 
plaintiff, was in any way invaded. Judge King was an 
owner of the plaintiffs lot from 1803 down to 1881—a 
period of 18 years, and for the latter part of the time he 
was the sole owner. He had ample means of knowing 
precisely the extent to which this road was used by him 
and his servants during that period. He says the street 
was used all the time he was in possession, for the purpose 
of obtaining access to the Birch house, and that the street 
was used for any purpose for which it was needed to get 
to that house. He says positively that he has no recollec
tion of any further use of it, and that there was a farm 
roadway on their own land, which was used by them and 
their workmen for all ordinary farm purposes, as far as 
he knew. This Birch house is the small house removed 
by King. The distance from the main highway back to 
where it was removed is given by the plaintiff as 200 feet. 
So far, therefore, as Judge King’s evidence goes, the user 
of this road previous to his selling to the plaintiff in 1881 
was not only confined to this short distance, but it was 
also confined to a special purpose—that is, getting access 
to the Birch house, which was tom down long since by 
the present plaintiff and has never been replaced. The 
evidence of Fred. A. King goes to prove a more extensive 
user. He says they (that is, the Kings), from the time the 
Birch house was moved, used the road for the pur|X)se of 
hauling off or on crops or manure, for bringing black mud 
from the back of the property, for logging purposes, and 
as an entrance to and from the Birch house ; and he says 
it was actually used for these purposes by Birch, Matthews, 
Oreen, and Clancy. Of these, Green is, I believe, dead, but

1908
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1902. neither of the other three was called as a witness. From 
Fred A. King’s evidence it appears that he lived on the 

a..»*»™», property for two years previous to 1881 ; that he was 
Burk», j. there in the summer months for two or three years after 

1866: and that he did not live there much more until May, 
1879. His means of observation as to the user of this 
rood were therefore limited to comparatively short periods. 
As it is, his recollection of events is, according to Hall and 
others, altogether at fault, and their view, rather than his, 
is strengthened by some outside circumstances to which I 
shall briefly refer. It is very clearly proved that, previous 
to 1882, this street, back of the reserved road behind this 
school property and the Taylor land, which joins Mount 
Stewart street some 700 feet back from the main highway, 
was entirely impassable for vehicles of any kind. In 
addition to this, the Kings hail on their own land a farm 
l oad, which, as Judge King says, was used for their ordi
nary farm purposes, and would be available and suitable 
for the very uses for which Fred. King says this road was 
used. Fred. Hall, Charles Warren and S. S. Hall con
tradict King, and say he is mistaken. More than 
this, neither Albert Warren nor James Hanratty, whose 
affidavits were used in support of the bill in applying for 
the injunction, was sworn at the hearing, though, by 
their affidavits, they profess to give favorable evidence 
for the plaintiff on this point. In the face of this evidence 
it seems impossible to find any such user during King’s 
occupation of that part of the street between its entrance 
and the first cross fence as the plaintiff alleges, and which, 
for the purposes of his case, it is necessary for him to 
establish, for his own user, whatever it was, is limited to 
some 15 years before this action was commenced. I think 
the evidence does establish precisely what Judge King 
says, that is, during his ownership, a user of the road for 
the purpose of having access to the Birch house, but 
nothing more. That house was, however, torn down and 
destroyed by the plaintiff many years ago. No new build
ing has been erected in its place, and, so far as the evidence 
goes, the plaintiff has no intention of doing so. A new
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house on the farm was built by the plaintiff some 500 
or 600 feet further up the street. The user proved by 
Judge King having been simply for the purpose of gaining 
access to this Birch house, would cease when that house 
was taken away, as I have mentioned, and would not, I 
think, amount to an easement for all purposes. So far as 
the evidence relates to that part of the street from the 
first cross fence back to the Warren house, which is con
siderably more than half the whole distance over which 
the plaintiff claims a right of way, it fails, I think, alto 
gether in establishing the plaintiff1 s contention. It is 
proved by Hall, and admitted by the plaintiff himself, that, 
until the street was made passable in 1882, the rear portion 
of it was altogether inaccessible by way of the street for 
carts or vehicles of any kind, and but fourteen years 
elapsed from that time until this action was brought. 
During that period it is clear from the evidence that the 
plaintiff’s use of that portion of the street was by no 
means an uninterrupted one. F. H. Hull speaks of the gate 
in the first cross fence being locked in 1884, and 1885 and 
1886, to prevent the plaintiff’s men from driving through. 
Charles Warren, who lived with S. S. Hall as farmer from 
1875 to 1892, speaks of having on several occasions, by 
Hall's directions, locked the gate in the first cross fence to 
prevent the plaintiff’s servant from driving through, and 
that the man stopped in consequence. Mr. Hull speaks of 
the same thing. Darcus, the plaintiff a servant, who was 
at times stopped from using this street ami prevented 
from going through the gate in the cross fence, though 
living in Kothesay, and though his affidavit was used in 
the application for an injunction, was not produced on this 
hearing. It is true that the plaintiff says he himself 
never heard of the gate being locked, but I do not think 
that makes any difference, for |>ersonal notice was not 
necessary in order to preserve to Hall his rights. He 
effectually stopped for the time the plaintiff s use of what 
he claimed to lie his property by acts quite unmistakable 
in their object and effect. The result of the evidence is 
that the plaintiff has failed in establishing the agreement

1902.
Fairviuthkk 
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1!)02. set out in his bill, or any agreement giving him the right 
faihwkathkk of way which he claims, and that he has only established 

komktwox. by user a right to use Mount Stewart street from its 
Harkrr, 4. entrance to the Birch house, and only as incident to the 

use and occupation of that house, which right terminated 
on the plaintiff's destruction of the house without having 
replaced it with a new building on the same site, and with
out having, so far as the evidence shews, any intention of 
doing so.

I have not thought it necessary to refer at any length 
to the different conversations which, according to the plain
tiff" s testimony, took place at various times between him 
and S. S. Hall as to the use of the street or as to the agree
ment said to have been made by King. These conversa
tions, if admitted to be correct, which is by no means the 
case, would only operate to the plaintiff"s advantage in one 
of two ways—either as evidence of the agreement itself, 
or, if in fact no such agreement had been made, then by 
way of estoppel. I have already given my reason for 
holding that no agreement was ever made, and, as to the 
estoppel, no such case is made by the bill ; neither does 
the evidence shew that the plaintiff, either in purchasing 
the property, or in any other way, acted, or refrained from 
acting, by reason of any representations of Hall as to the 
use of this street. Where persons are living as neighbors 
and on terms of intimacy, such as all these gentlemen 
seem to have been doing for many years, very little 
importance, it seems to me, should be attached to casual 
conversations, such as were most of those alluded to, as 
establishing, or intended to establish, any right. It would 
be unwise and unsafe so to view them. The evidence 
shews that Hall occasionally, or perhaps often, in going 
from his own house to pay a friendly call on Judge King, 
would go from this private street through bars or a gate in 
King’s fence, and thus make a short cut to his house across 
his farm. It would be equally unsafe and unwise to accept 
such acta as evidence against Hall that King had a right 
of access to his farm from this street by way of those bars 
or the gate, or to hold that, because King had permitted, or
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had not objected, to this abort cut across his farm, he had 
furnished any evidence against himself of a right of way 
over his land in Hall. Such neighborly acts are among 
the ordinary courtesies of suburban life, and of themselves 
are unimportant as establishing any such right as is claimed 
here.

The plaintiff’s bill will be dismissed with costs.

wood v. Leblanc.

Interlocutory injunction — Cutting timber —Title to land in dis
pute—PonscHHory title—Action of replevin—Vcntict—Appial 
— He fere nee to verdict on motwn to diêêolve injunction.

A hill, upon which an e.v parte injunction was granted restrain
ing defendants from cutting timber, stated that the land 
upon which it was cut had been seized and itossessvd by 
plaintiff’s predecessor in title, that lie was the owner of it in 
fee, and that defendants were cutting timber upon the land 
wastefully, and, without documentary title, were pretending 
to have a title by possession. On an application to dissolve 
the injunction, it appeared that the plaintiff had not a 
documentary title, and that both parties claimed title by 
possession : —

Held, that the injunction should In* dissolved.
Semble, that on such application, the verdict of a jury in an 

action of replevin for timber cut upon said lands should not 
he disregarded, although a motion for a new trial was undis
posed of.

Motion to dissolve an ex parte injunction granted Feb
ruary 6,1!K)2, by Mr. Justice Marker, restraining defendants 
from cutting logs on certain lands, and from removing or 
in any way interfering with poles and firewood cut upon 
the lands by the defendants. The facts sufficiently appear 
in the judgment of the Court.

Argument was heard October 21, 1902.

1902.
Fairwiatiik* 

Kobrrtsok. 

Barker, J.
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W. PugsUy, A.-G., and Jamen Friel, in support of 
the motion :—

The injunction was obtained by suppression or mis
representation of material facts. In the bill upon which 
the injunction was granted, it was alleged that the plain
tiffs predecessors in title were seized and possessed of the 
lands in dispute ; that the plaintiff was owner in fee ; and 
that the defendants, having not a documentary title, were 
trespassing upon the lands, pretending to have title by 
possession. This was a representation that the plaintiff 
claimed under documentary title, whereas his claim of 
title rested, like ours, upon acts of possession, and the jury 
has found that our possession is the more ancient. The 
injunction would not have been granted had the facts 
been truthfully stated. See Domville v. Crawford (1).

if. (}. Teed, K.C., contra : —

An appeal is pending from the findings of the jury, 
which, until confirmed by judgment, have no legal value : 
Bainbrigge v. Baddeley (2). The need of preserving the 
property in statu quo until the determination of the action 
at law is ns urgent now as before the verdict. This Court 
is not in a position to pronounce upon the ownership of 
the lands. Where the interference of the Court is sought 
by interlocutory injunction, pending the decision of a legal 
right, the duty of the Court is not to determine the ques
tion at law, but to protect the property until the question 
is decided by the jurisdiction to which it properly belongs. 
See Harman v. Jones (8). There has not been a suppres
sion of material facts by the plaintiff. Whether he claimed 
that he was the owner of the lands by documentary title 
or by possession, made no difference respecting our right to 
have the property preserved. Further, it was admitted in 
the bill that the defendants claimed ownership.

Pugsley, A.-G., in reply :—

Our point is that we are enjoined, while the plaintiff 
(I) N. H. Eq. Cas. 122. (2) 3 MacN. 10. 413.

(3) I O. tt Pli. 21*1.
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is free to exercise acts of ownership, such as cutting timber. 1902. 
Putting the matter at the lowest, and ignoring the verdict Wood 

of the jury, as both claims depend upon possession, we i.kHi.'asc. 

should not be enjoined since the plaintiff is not.

1902. December 16. Barker, J. : —

It appears by the bill that previous to the year 186/. 
one John Dickie was seized and possessed in fee of certain 
lands in the Pariah of Sackville, in the County of West
morland, known as the Dickie lot ; that Charles G. Palmer 
and Wm. Ogden were on the 22nd day of December, 1870, 
seized and possessed of another piece of land in the same 
parish, known as the Estabrooks lot ; and that these two 
lots, with a third, known as the Reynolds lot, and a fourth, 
known as the McManus lot, eventually became vested in 
the plaintiff, who now claims to own them in fee. The 
bill also alleges that, two or three miles from these lands, 
there is in the Parish of Dorchester a settlement or com
munity known as the Bonhomme Gould settlement, and 
that the residents there have from time to time for several 
years committed trespasses upon the Dickie and Estabrooks 
lots, and, without any grant or documentary title, pretend 
to claim title or ownership in common by possession to 
all the Estabrooks lot, about 600 acres of the Dickie lot. 
and a portion of the Reynolds and McManus lots, the whole 
tract so claimed comprising about 5,000 acres. It is further 
alleged that this settlement has upwards of a hundred per
sons who claim to have an interest in this tract, and the 
eight defendants are, so to speak, representatives of the 
leading and most active members. After alleging various 
acts of cutting trees upon these lots by the defendants, 
both before and after notice forbidding them to do so, the 
bill alleges that the parties—that is, the defendants and 
others—" were cutting in a wasteful and reckless manner, 
and destroying and xx’asting much of the trees so cut down 
by them, some doing great and irreparable damage to said 
lands, the chief value of which is the timber and trees 
thereon, and what is growing thereon." It also appeared

vol. il. k. ». e. a.-Hi



430 NEW BRUNSWICK EQUITY REPORTS. [VOL.

1902.

LkHlanc. 

Barker, J.

by the bill that two actions of replevin were then pending, 
which the plaintiff had brought against these defendants 
or some of the parties interested, in which was involved 
the title to these lands, and which in the ordinary course 
would be tried at the then next Circuit. In granting the 
injunction I was influenced by the fact that the question 
of title would be disposed of in a short time, and I was 
led to infer from the bill that the defendants were guilty 
of acts of spoliation in stripping the land in ipiestion of 
its lumber, which was its principal value, without in reality 
having any title, or really any ground for claiming any 
title. In April last an application was made to dissolve 
the injunction order, but, as the replevin causes stood for 
trial at the Westmorland Circuit, which was to sit in May, 
the motion to dissolve stood over until after the trial. One 
of the causes was tried, and resulted in a verdict for the 
defendants, and, if the jury were right in their findings 
upon the questions left to them, this bill must be dis
missed. A motion for a new trial has, however, been 
made, and is now under consideration by the Court. The 
motion to dissolve was renewed in October last, and on 
the argument a number of affidavits were read on both 
sides. From these it appears that the lands in question are 
what are known as the Sackville rights, which comprise 
large tracts of land in the County of Westmorland. To 
these lands no one has a documentary title from the 
Crown. All record of the original grant was destroyed 
many years ago, and those who claim title to the lands 
hold by possession only. It appears from the affidavits 
of Amiable Sonier and others, that these French settlers, 
of whom the defendants are representatives, did take pos
session, or exercise acts of ownership or possession, of some 
parts of these lands, sixty years ago, and in reality prior 
to any possession of the plaintiff’s predecessors in title. 
Whether that can be made out eventually or not, I need 
not now say. The priority of this possession was cer
tainly found in favor of the defendants in the replevin 
case. Apart from that, however, it does appear that since 
the trial of the case of Entalrroolc* v. Urea a (1), in 1874, 

(1) 2 Pug. 804.
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these French settlers, or those claiming under them, by 
deed or otherwise, have been lumbering on these lands, and 
doing under a claim of right precisely what an undis
puted owner of the land would do—that is, cutting the 
lumber for domestic or commercial purposes; not com
mitting acts of spoliation — for, in my view, there is no 
<|uestion of waste—but simply using the lumber as it was 
found useful, and thus merely using the fruit of the land 
itself, or clearing it up for cultivation. It may be true that 
during the same period the plaintiff and those under whom 
he claims may have been doing much the same thing. So 
that it makes little difference whether you call these acts 
trespasses, or acts of possession, or acts of ownership—they 
have been done about to the same extent, for the same pur
pose and with the same object, and under a bond fide claim 
of right More than that, this joint |>oesession, if I may 
so call it, has gone on for over a quarter of a century 
without objection by the plaintif!' or those through whom 
he claims. And, for all that appears to the contrary, the 
lumlier and wood cut, the removal of which is restrained 
by the order, was cut during the period when each party 
was remaining passive. I do not think the order should be 
continued as to the lumber poles and firewood, for, in addi
tion to what I have said, the plaintiff has an adequate 
remedy at law by replevin. Neither do I think the order 
should stand as to the further cutting. As the evidence 
stands before me, I see no greater reason for the plaintiff 
restraining the defendants than for the defendants restrain
ing the plaintiff. For the past 30 years they have both 
been doing similar acts of ownership, or possession, for 
the same purpose, and I see no reason why 1 should stop 
one and permit the other to go on. And, if the facts as 
they now appear had been before me when the application 
was originally made, I should have refused the motion. 
At the argument great stress was laid upon the fact that 
the jury had found in favor of the defendants in the 
replevin suit, and for that reason it was said this injunc
tion should be dissolved. In answer to that, my attention 
was directed to the case of Bainbrigge v. Baddeley (1), in 

(1) 3 MacN. & G. 418.

1902.

LeBlanc. 
Barker, J.
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1902. which it is said that no Court will act upon the verdict of a
Wno» jury until it has ripened into a judgment. For the purpose

Li.in.Yxc. of aiding a Judge in disposing of an interlocutory appli- 
Bnrker. J. cation, such as a motion for an injunction, or a motion to 

dissolve one, I am disposed to think under our practice 
that a verdict of a jury, even without a judgment, is not 
to be altogether disregarded because of the possibility of 
its being set aside. The <|uestion does not arise here, 
because I am acting without reference to the verdict. 
By our practice I could have called in a jury to try the 
legal riglit, and, if I had done so, it would seem to me 
to be an exceptional course to have granted the injunction 
if the verdict had been, as it is here, for the defendants, or 
to have refused it if the verdict had been the other way. 
I have ample authority to do so. Especially would this 
be the case where, as here, the controversy is between two 
persons without title, each seeking to make a title for 
himself, in which case, as the Court said in EsUibrooks v. 
Ureau, “ the finding of the jury should not lie interfered 
with, unless clearly and unequivocally wrong."

Injunction dissolved with costs.
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HALE V. THE PEOPLE'S BANK OF HALIFAX. 1903,
January so.

Partnership—Pullers of partner after dissolution of firm — 
Hypothecation of lumber to secure ailranees— The Bank Aet, 
til Viet,, e, 31 — Sale of lumber by partner—Application of 
proceeds — Payment of other indebtedness—Knowledge of 
pleilgee.

A Him of lumber operators hypothecated under The Bank Act 
their season’s cut of lumber to a hank to secure future 
advances. A member of the firm, without the knowledge of 
his co-partner, sold the lumbar and applied part of the pro
ceeds In iviying a past indebtedness of the firm to the bank, 
and, with the consent of the hank, applied a portion of the 
remainder in paying other debts of the firm :—

Held, that he had power to do so, though the partnership had 
then l>een dissolved, and that his co-|sirtner was not entitled 
to have the money so appropriated, charged in reduction of 
the secured indebtedness to the liauk.

Bill for an injunction to restrain defendants, The 
People’s Bank of Halifax and John G. Murchie, from selling 
or disposing of certain timber licenses, and for an account
ing to the plaintiff by the bank and George A. Murchie, 
and for an accounting to the plaintiff by the firm of James 
Murchie & Sons The facts fully appear in the judgment 
of the Court.

Argument was heard November 21, 1902.

L. A. Currey, K. C. (IF. C. H. Grimmer, K. C., and F.
H. Carvell, with him), for the defendants, renewed an objec
tion mentioned at the close of the plaintiff’s case, that the 
suit should have been brought by the receiver for the 
creditors of Hale & Murchie, and moved that the bill be 
dismissed on that ground. It is claimed by the plaintiff 
that the sum of 927,000 paid to the bank on account of 
the old indebtedness was wrongfully appropriated, and to 
be fraudulent as against other creditors of the firm. If 
so, those creditors should be represented in the suit The 
plaintiff does not represent them. The receiver should have
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1903. brought the suit, and if he refused to do so, he should have 
Huit been made a defendant. Payment cannot be made of the 

Tub I’koi'lk'h balance of tbe fund in Court after the bank is paid, except 
ok Halifax, to the receiver, when made a party to the suit. The plain

tiff therefore has no interest in the suit.

W. Pugeley, A.-G., and 0. W. Alien, K. C., for the 
plaintiff : —

The motion proceeds upon a misapprehension of the 
nature of the suit. The controversy is one between part
ners, and involved in the question is the dealings of the 
firm with the defendant bank. To enable the receiver to 
bring the suit he should have a title to the fund in Court. 
But a receiver has nothing more than possession. He has 
no right to originate actions except by leave of the Court, 
and his title could be objected to did not the Court over
rule the objection. See Ireland v. Katie (1); Parker v. 
Dunn (2); Portman v. Mill (3) ; Wrixnn v. Vize (4). A 
receiver appointed pendente lite, leaves the title of parties 
in the same position as before the appointment. It is as 
yet uncertain what the assets and liabilities of Hale k 
Murchie are, and until that is known it cannot be said that 
the plaintiff has not an interest in the suit If necessary 
the receiver could be added as a defendant. Sec 53 Viet., 
c. 4, s. 133.

Currey, K. C., in reply.

Question reserved.* Argument then proceeded upon 
the merits of the suit.

Pugeley, A.-G. (Allen, K. C., with him), for the.plain- 
tiff: —

The #27,000 received by' the bank should have been 
applied in reduction of the secured account. Otherwise the

(1) 7 Beav. 55. (8) 8 L. J„ Ch. 161.
(2) 8 Beav. 497. (4) 5 Ir. Eq. Rep. 276.

"Judgment ii|K>n the mérita of the euit iieing for the defend
ants, it became unnecessary for the Court to pronounce upon 
this point.—Rep.
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security will be applied in a way absolutely prohibited by 
law. Section 74 of The Bank Act, 53 Viet., c. 31, provides 
that “ the liank may lend money to any person engaged in 
business as a wholesale manufacturer of any goods, wares 
and merchandise, upon the security of the goods, wares and 
merchandise manufactured by him or procured for such 
manufacture." Then sect. 75, as amended by 63-64 Viet., 
c. 26, a. 18, enacts that “ the bank shall not acquire or hold 
any warehouse receipt or bill of lading or security under 
the next preceding section to secure the payment of any 
bill, note or debt or liability, unless such bill, note or debt 
or liability is negotiated or contracted at the time of the 
acquisition thereof by the bank, or upon the written promise 
or agreement that such warehouse receipt or bill of lading 
or security would be given to the bank," etc. The words 
of the section are clear that security cannot be taken for a 
past indebtedness. Murchie as a co-partner with the plain
tif!' ordinarily might have authority to make the appropria
tion, though that is doubtful, but no such power would 
exist where the partners were in conflict, and the liank was 
aware of their differences. It is also submitted that the 
jiartuership was ipso facto dissolved by the transfer by 
Murchie to his brother of the firm's milling property. Of 
that act the bank had knowledge previous to the appropria
tion in question. A suit for winding up the affairs of the 
partnership had also been previously commenced by the 
plaintiff. The mill was the basis of the firm’s business, and 
its transfer was inconsistent with the continuation of the 
business, and brought the business to an end. See Llndley 
on Partnership (1) ; Abel v. Sutton (2) ; Cameron v. Steven
son (3) ; 17 Amer. & Eng. Ency. of Law (4). The secured 
indebtedness to the bank should further be reduced by the 
amount received by James Murchie Si Sons from lumber 
which came into their hands, hypothecated to the bank. 
Under an accounting by James Murchie & Sons they would 
lie entitled to deduct all payments made by them to Hale 
Si Murchie in assisting them to get out the lumber, leaving

(1) 4th ed. 008. (3) 12 U. C. C. P. 380.
(2) 3 Esp. 108. (4) 1st ed. 1100.

1903.

TUS I'KOI'l.tO-

Ok Hai.ikax.



4:iü NEW HKUNSWICK EQUITY REPORTS. [VOL.

1903. the balance to be applied on account of the bank’s secured 
Haijc indebtedness. The fact that the bank permitted Hale & 

T"k|I,k<im.k's Murchie in previous dealings to make sales of hypothecated 
ok Hamsax. lumber free of the bank’s control, relying upon them to 

appropriate the proceeds to the bank's account, does not 
authorize an abandonment by the bank of its security. 
The bank must be held to have consented that James 
Murchie & Sons should have the lumber. In so doing they 
were acting collusively with them and in fraud of the 
plaintiff and the unsecured creditors of Hale & Murchie. 
The lumber belonged to the bank and could not be parted 
with by it to the detriment of the bank’s security. It 
would be most inequitable to allow George A. Murchie to 
appropriate behind the plaintiff’s back the proceeds of 
lumber towards payment of an indebtedness due Murchie’s 
own firm in violation of the agreement by Hale & Murchie 
with the bank. The evidence shews that 817,000 paid by 
Murchie to James Murchie Sr Sons was from proceeds of 
lumber hypothecated to the bank sold to Dobell, Beckett & 
Co., and that this amount is in excess of any advances by 
James Murchie & Sons to Hale & Murchie.

L. A. Carrey, K. C. (Grimmer, K. C., and Carvell, with 
him), for the defendants : —

The 827,000 was paid to the bank in payment of the 
firm’s debt by a member of the firm having power for the 
purpose. It was also part of the agreement by the firm with 
the bank, in consideration of which it made fresh advances, 
that the old indebtedness should be retired. The right of 
Murchie to make the payment was not at an end. The 
firm was not dissolved ; certainly the bank had no intelli
gence of it. Even if it were, it was proper that its engage
ments should be kept The payments made to James 
Murchie & Sons from proceeds of lumber hypothecated to 
the bank are unobjectionable. The Bank Act leaves a 
lumber operator free to dispose of hypothecated lumber in 
the ordinary way of his business, but accounting to the bank 
for the proceeds of its sale. No onus is cast upon the bank 
to take possession, unless it wishes to do so by reason of
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the security being overdue and in default, but until it does 1903. 
take possession the operator may pass a valid title. Halk

Tiik People’s
[Barker, J. : —I have knowledge of another case in ok Halifax. 

which this bank was interested, in which it put forward a 
different view, and took action upon it.]

If the bank here intervened and took charge of the 
logs, it would have to account for their full market value 
to Hale & Murchie, but until it does so the firm could vest 
the property in the lumber in a purchaser. Section 78 of 
The Bank Act supports this view. The bank cannot inter
vene until after maturity of the notes for which the security 
is given. In the meantime the lumber operator has an 
unqualified power to sell.

[Barker, J. :—If that is so, the security is of no 
value.]

We contend that is the meaning of the Act. Clarke 
stated in his evidence that the bank did not make advances 
on the security given under sect. 74, but in reliance upon 
the credit and good faith of the firm.

[Barker, J. :—He meant by that, that the bank did 
not require an indorser.]

Putjsley, A.-G., in reply : —

Hypothecation under the Act vests a title to the goods 
in the bank, and a sale cannot be made of them, except on 
the consent, express or implied, of the bank. The bank 
here could and should have claimed the proceeds of the 
lumber handed to James Murchie & Sons, and their security 
must be debited with the amount The further question 
here is not whether George A. Murchie could appropriate 
the proceeds of the lumber in paying the debts of the firm, 
but whether he could divert it from the purpose for which 
it had been specifically pledged by Hale, acting for the 
firm.
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1903. 1903. January 20. Barker, J. : —
Hale

Tim PBiHute In order to expedite the settlement of the questions
ok hÀmkax. in dispute in this suit the application to continue the 

interim injunction granted by Mr. Justice McLeod was by 
consent of parties turned into a hearing. The absence of 
the usual pleadings may account in some measure for the 
admission of evidence and discussion of questions which 
are really not relevant to the points involved in the suit. 
I allude more particularly to the claim put forward by the 
plaintiff that the firm of J. Murchie & Sons were partners 
in the firm of Hale & Murchie. There is a suit pending in 
this Court, instituted by the present plaintiff for the wind
ing up of the partnership of Hale k Murchie, and one of 
the questions there raised is this alleged partnership 
between the two firms, but all the questions involved in 
this suit may, I think, be determined altogether outside of 
the other question.

In 188!) the plaintiff and the defendant, George A. 
Murchie by a verbal agreement entered into partnership 
for the purpose of carrying on a milling and lumbering 
busir •:,» under the name of Hale k Murchie. George A. 
Murchm was then and ever since has-been a member of the 
firm of J. Murchie k Sons. Up to the fall of 1900 the 
plaintiff seem?, to have had the active management of the 
business, ;nd in order to carry it on, his firm, acting by 
him, had Sorrowed from the defendants, The People’s Bank 
of Halifax, through its agency at Woodstock, such sums of 
money as were required from time to time for their lumber
ing operations. These advances so made each year were 
secured by an hypothecation under The Bank Act, of the 
lumber cut during that season, and in the fall of 1900 the 
firm of Hale & Murchie were indebted to the bank in the 
sum of upwards of $7 5,000, for which they held as security 
a large quantity of manufactured lumber under contract of 
sale to Dobell, Beckett k Co., of Quebec, and ready for 
delivery, the price of which was in round numbers, $50,000. 
For some reason not disclosed in the evidence, the bank, on 
being applied to by the plaintiff in the fall of 1900 to make
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the usual advances for the coming season’s operations, by 1003. 
its agent at Woodstock declined to do so, whereupon the hm.k 
plaintiff’s partner, George A. Murchie, on behalf of the THB^«iori.ies 
firm, and with the plaintiff’s full concurrence, went to the ok Haukax. 
head office of the bank at Halifax, in order if possible to Barker, J. 
make some arrangement, and the result of his application 
there was that the bank agreed to advance the firm for the 
operations of 1900-1901, up to 891,000, upon the terms 
contained in a letter dated December 20, 1900, from Mr.
Clarke, the cashier of the bank, to George A. Murchie, and 
which is as follows : —

" Halifax, N. S„ Dec. 20, 1900.
“ Georoe A. Murchie, Esq.,

“ Calais, Me.
“ Dear Sir,—

“ The Board of Directors have considered the proposal 
made by you at your interview this morning, and have 
decided to make advances to the firm of Hale & Murchie 
for the present season, extending to 1st July next, upon 
the following terms : The amount of lumber to be cut is 
to be limited to thirteen million feet, and we will make 
advances at the rate of seven dollars per thousand feet,
(viz., $5 for logging, 81 for driving, and 81 for browing), 
you to provide the money for the stumpage. As security 
for these advances we will require : (1) A lien upon all the 
logs cut, under the terms provided by our Bank Act and in 
accordance with usage ; (2) an assignment to the bank of 
all timber leases at present held by the firm of Hale &
Murchie, situated on the Tobique and elsewhere; (3) a 
personal guarantee bond to be given by yourself and John 
G. Murchie covering the full amount of all advances made 
by the Bank from this date to Messrs. Hale & Murchie. All 
these conditions must be fully complied with before any 
advances can be made. In addition we wish it to be under
stood that no indirect liabilities will be created in the shape 
of jobbers’ time drafts and that obligations incurred at the 
bank will have prompt personal attention. We wish it 
understood that the firm of Hale & Murchie is domiciled at 
Fredericton, and that the books and papers of the firm will
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1903.

Tiib People’s 

ok Halifax. 
Barker, J.

be properly kept at that place and accessible to the bank, for 
the purpose of information at any time and that no office or 
branch office will be permitted at any other place. In refer
ence to present indebtedness of the firm to the Bank, we 
accept the figures of your specification, showing that under 
your contract with Dobell, Beckett & Co., #50,578.89 worth 
of lumber is ready for the latter firm's acceptance, and, 
according to Dobell, Beckett & Co.’s contract, that this will 
be settled for by note due not later than 4th February. 
We accept your assurance that either Mr. Hale or yourself 
will visit Quebec at a very early date to bring about this 
settlement. The balance of the debt we are willing to carry 
along, provided that at least one-half is repaid within a 
year, and your assurance on this point is sufficient for the 
directors. We require that the affairs of the firm generally 
will be closely supervised by you and that the financial 
part will have your particular personal attention. When 
you are in a position to transfer and complete the securities 
mentioned in this letter I will acquaint our manager at 
Woodstock with the particulars and will then have the 
funds made available to your firm. Should any further 
explanation be required I shall be pleased to furnish same. 
Any correspondence necessary to the completion of this 
understanding should be had with this office. After the 
account is once opened in accordance with the terms agreed 
upon the matter will be in the hands of Mr. White, our 
manager at Woodstock.

“ Wishing you the compliments of the season,
“ I remain, yours faithfully,

“ D. R. Clakke, Cashier."

It is not denied that this letter was shewn to the 
plaintiff, or that with a full knowledge of its contents he 
accepted its terms. A change was made by the consent of 
all parties, at the instance of John G. Murchie, that is to 
say, that the licenses, instead of being assigned by Hale & 
Murchie direct to the bank as a security for the advances, 
were to be assigned to him as a security against loss on his 
guarantee bond, and the bank also agreed to extend the
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limit of the advances from $91,000 to $94,000. The plain- 1903.
tiff does not dispute the terms of this arrangement. In Hai.k

fact he complained then and still complains of the stipula- ThKjPwmm.k'» 
tion that his partner was to assume the supervision of the ok Haukax. 

financial affairs of the firm, which up to that time he had Barker. J. 
managed, and he subsequently made it a distinct ground 
for dissolving the partnership that his partner had, in viola
tion of the terms of this letter, removed the books and 
pa[>ers of the firm from Fredericton to Calais. In accord
ance with the arrangement, the plaintiff and his partner,
George A. Murchie, professing to act as the firm of Hale 
& Murchie, and John G. Murchie, entered into an agree
ment, dated January 14, 1901, by which Hale & Murchie 
assigned to John G. Murchie a number of lumber licenses 
covering an area of some 300 square miles, and their 
interest in some other timber limits, as a security against 
loss on his guarantee to the bank for these advances and 
any other liability to the bank which he might assume 
for Hale & Murchie. This agreement recites as follows :
“ Whereas the said firm of Hale & Murchie are receiving 
advances from The Peoples’ Bank of Halifax to the sum of 
about $91,000 to enable them to carry on their lumber 
operations for the season of 1900-1901, and the said John 
G. Murchie has agreed to guarantee the said advances so 
made as aforesaid by The People’s Bank of Halifax in the 
sum above stated.” The licenses in question were in the 
name of the plaintiff and George A. Murchie, and it is not 
denied that they form a part of the partnership assets of 
Hale & Murchie. By the above mentioned agreement it 
was expressly stipulated “ that upon payment by said firm 
to said John G. Murchie of and for all amounts or sums 
assumed or guaranteed by him for said firm as aforesaid, 
or upon due and proper discharges, acquittances or releases 
thereof being obtained, then and thereupon the said John G,
Murchie is to re-assign at once the said licenses and timber 
lands to the said Frederick H. Hale and George A.
Murchie.” John G. Murchie gave the bond to the bank as 
he had agreed, and as a security for its performance he 
assigned the Hale and Murchie timber licenses and limits
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1903. assigned to him, over to the bank. The bank made the
H.U.I.: advances up to $94,000. Hale & Murchie got out some

TmiM'uh u:# thirteen millions of lumber, all of which was hypothecated 
ok Hai ikax. to the bank, and all of which has been manufactured 

Barker. J. and disposed of. During the year 1901 Hale & Murchie 
paid to the bank on account of these advances, $30,000, so 
that irrespective of interest and one or two small sums 
which are to go in reduction of the amount, the balance 
according to the bank’s contention due them by Hale & 
Murchie, on account of the moneys so advanced, is $64,000, 
for which they hold, or at all events did hold, the lumber 
hypothecated, the timber licenses and John G. Murchie’s 
guarantee as security, in addition to Hale & Murchie's 
personal obligation. So far there is no substantial differ
ence between the parties. The plaintiff, however, says that 
this balance of $64,000 is subject to a deduction of two 
sums; one an ascertained amount of $27,745.23, and the 
other of an amount to be ascertained by an account asked 
for in this suit, and his contention is that these two sums 
would pay off the bank in full, or at all events that he was 
ready to pay any balance which might remain due, thus 
relieving John G. Murchie from liability on his guarantee, 
and the timber licenses and other securities held by the 
bank, would then be assignable to Hale & Murchie 
by the terms of the assignment to John G. Murchie.

Taking these two contentions in their order, the facts 
of the first claim of the plaintiff are as follows : On the 6th 
February, 1901, a payment of $50,000 was made by Hale 
& Murchie to the bank on account of the old indebted
ness, that is, the 1899-1900 account, which left a balance of 
$27,745.23. The $50,000 is the amount due by Dobell, 
Beckett & Co., mentioned by Mr. Clarke in his letter to 
George A. Murchie of 20th December, 1900, and which he 
urges either Hale or Murchie to go to Quebec in order to 
have arranged. The balance was carried along by way of 
renewals until January, 1902, at which time it was repre
sented by Hale & Murchie’s promissory note, held by the 
bank, dated August 5, 1901, and maturing February 8, 
1902. On the 7th January, 1902, that is, a month before
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this note fell due, George A. Murchie, acting on behalf of 1903. 
the firm of Hale & Murchie, paid the bank $23,171.30, Hale 

and on the following day (January 8th, 1902.) a further Thk^Ukoeleb 
sum of $3,987.50, both of which sums were paid on account ok Hii.u a». 

of the balance of $27,745.23, and were so credited by the Barker, J. 
bank on the note held by them. This appropriation of 
these two payments was made by the consent and agree
ment of George A. Murchie, acting for himself and partner, 
of the bank’s manager and of John G. Murchie, the guar
antor. The $23,171.30 was received from Dobell, Beckett 
& Co., in payment of lumber sold them by Hale &
Murchie from the cut of 1900-1901, and the $3,987.50 was 
the proceeds of a draft drawn by Hale & Murchie, by 
George A. Murchie, on J. Murchie & Sons, in favor of the 
bank. These payments were appropriated in the way I 
have mentioned without the plaintiff’s knowledge in any 
way, and, as I think from the evidence, with a knowledge 
on the part of the bank that the money from Dobell,
Beckett & Co. was the proceeds of lumber hypothecated to 
the bank of the 1900-1901 cut, and the plaintiff’s conten
tion, as to both of these claims, is that as the lumber got 
out that season was hypothecated to secure the advances 
for that season, it was a fraud upon him, or rather upon 
the unsecured creditors of Hale & Murchie, to utilize the 
moneys derived from its sale in payment of an indebted
ness of another year altogether, and thus throw an additional 
burden on the securities. The bank, being unable to obtain 
payment of their indebtedness, and the original security 
upon the lumber having been exhausted by the manufac
ture and sale of the logs by Hale & Murchie, was pro
ceeding to realize upon the timber licenses, when this bill 
was filed, upon which Mr. Justice McLeod granted an 
interim injunction staying the sale. The licenses have 
since been sold, by consent of all parties, at auction, and 
the proceeds — some $72,000 — have been paid into Court, 
to be dealt with as representing the licenses. The bill 
which was filed by the plaintiff against the bank and his 
co-partner, George A. Murchie, and the other members of 
the firm of J. Murchie & Sons, of whom John G. Murchie
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Tiik People*! 

ok Haijkax. 

Barker, J.

is one, alleges, among other things, that of the thirteen mil
lion feet of lumber cut during the season in question, about 

i twelve hundred thousand were sold to D. Fraser & Sons at 
Fredericton, for which they paid an average price of $10.50 
per thousand ; that three and one-half millions were manu
factured at Plaster Rock by the Tobique Manufacturing 
Co., about three-quarters of which were sold to Dobell, 
Beckett & Co., and that the remainder of this three and 
one-half million was shipped to J. Murchie & Sons ; that 
about eight millions were manufactured at the Victoria 
Mills, a large portion of which was shipped also to J. Murchie 
& Sons. The bill also alleges that the thirteen millions, if 
sold at the market price, would realize $140,000, much 
more than sufficient to pay the bank in full. The charge 
in the bill against George A. Murchie is that he sold a large 
portion of the lumber to Dobell, Beckett & Co., and did 
not, as he was bound to do, use the proceeds in reduction 
of the secured debt, and that he shipped large quantities of 
the lumber to J. Murchie & Sons, who have not accounted 
for it. The charge which the plaintiff makes against the 
bank is not only that they illegally and wrongfully cred
ited the payments on the old note, as I have mentioned, 
but that they, in violation of their duty and in fraud of the 
plaintiff, permitted George A. Murchie and J. Murchie & 
Sons to receive large portions of this lumber and the pro
ceeds thereof, instead of having the same applied in payment 
of the advances. The 15th section of the bill alleges that 
prior to making these advances, the bank and George A. 
Murchie entered into an agreement that George A. Murchie 
should have charge of the financial portions of the business 
of Hale & Murchie, in connection with the lumber and 
advances and the repayment thereof, and in consequence 
he, the plaintiff, was thereafter excluded by George A. 
Murchie and the bank from any management or control 
of the lumber, or the financial transactions connected there
with. The bill further alleges that the plaintiff was ready 
and willing to pay the liank the amount really due it, 
for which the licenses were held as a security, and that it 
would be a great wrong, not only to him, but the unsecured
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creditors of Hale & Murchie, if the licenses were sold 1903. 
before the real indebtedness to the bank, for which they Half 
were held as a security, was ascertained. And the bill Thk iwlki» 
prayed for an injunction restraining the sale of the licenses of Halifax. 

until the amount due the bank in respect of the advances Barker, J. 
was ascertained. Also an account from the bank of all 
moneys received on account of said advances, and also all 
moneys received by it as the proceeds of the lumber or 
any part thereof. Also an account from George A. Murchie 
of the lumber sold or disposed of by him ; and also an 
account by J. Murchie & Sons of all the lumber received 
by them, of all sales made thereof, and the moneys received 
therefor and the disposition thereof.

As to the allegations in sect. 15 of the bill, I am unable 
to see what bearing they have upon the case, unless they 
are put forward as an excuse for the plaintiff not knowing 
the nature or extent of his firm’s business subsequent to 
the end of the year 1900, or as one of a series of acts by 
the bank and George A. Murchie, done to curtail the 
plaintiff's power as a partner for some purposes of 
their own. Whatever may have been intended, it seems 
to me that the evidence in no way sustains the allegations.
The only evidence on the subject is the letter of Mr. Clarke 
of December 20, in which the bank, as one of the condi
tions of making the advances, stipulates for a personal 
supervision by George A. Murchie of the financial affairs of 
his firm. The plaintiff had the option of refusing or 
accepting these terms and he chose to accept them. There 
is no evidence whatever of any attempt by the bank to 
exclude the plaintiff from the business management of his 
firm, even if they were in a position to do so, of which 
there is no evidence whatever. Neither can I find in the 
evidence anything to suggest that the transactions between 
the firm and the bank were in any way concealed from the 
plaintiff, or that either by enquiry of the bank or of George 
A. Murchie, or by an inspection of the books of his firm, he 
could not have obtained full information in reference to 
them.

VOL. 11. N. ». X. R.-30
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1903. As to the appropriation of the 927,000, there is no
iiAiji dispute that the debtf was owing by Hale & Murchie to the

TnKilWLKHbank, and that it was the balance of the $75,000 indebt- 
or Halifax, edness existing from the 1899 transaction spoken of by Mr.

Barker, j. Clarke in his letter. George A. Murchie and the bank 
justify this payment on two grounds. In the first place it 
was simply carrying out the terms of the letter to which 
the phvntiff himself assented ; and in the second place it 
was competent for Murchie to bind his partner by the pay
ment, even without any express authority. In determining 
this question, it is, I think, immaterial whether the part
nership had been dissolved or not, for in either case the 
authority to wind up its affairs and deal with its property 
remained in the partners, this Court not having at that 
time intervened by the appointment of a receiver. In 
liutchart v. Drenser (1), affirmed on appeal (2), it is virtually 
laid down that, notwithstanding a dissolution, a partner, 
until at all events a receiver is appointed, has all the power 
and authority he had before the dissolution to complete 
contracts previously made, and in order to wind* up the 
business. In this case, on appeal, Turner, L.J., says : “ The 
general law is clear, that a partnership, though dissolved, 
continues for the purpose of winding up its affairs. Each 
partner has, after, and notwithstanding the dissolution, full 
authority to receive and pay money on account of the 
partnership, and has the same authority to deal with the 
property of the partnership for partnership purposes, as 
he had during the continuance of the partnership. This 
must necessarily be so. If it were not, at the instant of 
the dissolution, it would be necessary to apply to this 
Court for a receiver in every case, although the partners 
did not differ on any one item of the account.” It is true 
that Hale & Murchie had a right to compel the bank to 
utilize the proceeds of the lumber in payment of the debt 
which it was pledged to secure ; but that is a right which 
the parties interested may waive, and, in my opinion, had 
the partnership been existing, it would have been quite 
competent for George A. Murchie to do precisely what he 

(1) 10 Hare, 463. (2) 4 DeO., M. & ti. 642.
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did, quite apart from his assurance to the bank, and that 1903.
he would have the same power after a dissolution, and be- Hal*

fore this Court had taken charge of the assets, by way of Tiuc^toieui'e 
appointing a receiver. I confess, as a practical business or Halifax. 
matter, I cannot see from the standpoint of the plaintiff Barker. J. 
the force of his objection. There is no dispute as to the 
debt being due, and its payment enured to the benefit of 
liotli partners alike, and neither can get anything out of the 
partnership assets until all the debts are paid in full.
Apart from this, the plaintiff knew that his firm were 
under the assurance given by George A. Murchie, and 
adopted by himself, that during the year 1901, at least one 
half of this old lialance would be paid, and when this pay
ment was made the year had passed and nothing had been 
paid. I do not at all think it was in the contemplation of 
the plaintiff or any one else that this balance was to be 
paid from funds other than those received from the sale of 
these logs cut in the season of 1900 and 1901. The evi
dence and all the circumstances point to an entirely differ
ent conclusion. Where was the money to come from if not 
from that source ? It must be remembered that i , as the 
plaintiff affirms, these thirteen millions of lumber at cur
rent rates were worth si40.000, and the evidence rather 
sustains that estimate, there was a margin of nearly 
$50,000 over and a! the bank’s claim, which belonged 
to the firm. Who r supposed that not a dollar of that 
sum was to be used until the bank had been paid off?
Where was the money to come from to pay wages, stump- 
age, and all the other expenses incident to carrying on a 
large milling business such as Hale & Murchie were then 
carrying on, saying nothing of providing for such indebt
edness as we all know firms of that kind not unusually 
carry from one year's transactions into another, of which 
this very $27,000 is an illustration ? I think the plaintiff 
has no ground and no reason for complaining of this pay
ment or of its appropriation.

Coming now to the plaintiffs second contention, it 
would seem at first blush that this case is the simple one 
of a bill tiled by the pledgor of two distinct and separate
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1903. kinds of property seeking to secure the same debt, to 
Uai.k restrain the pledgee from realizing or selling one kind or 

thk Pkoi'i.k'h part of the whole property pledged, on the ground that 
ok Hamkax. from the remainder of it he had already realized, or ought 

Barker, J. to have realized, sufficient to discharge the indebtedness.
The bill is in form a redemption bill. There is nothing in 
it, however, alleging any partnership between the two 
firms. That is involved in the other suit pending, and if 
the evidence sustains the plaintiff’s view on that point, the 
whole account can be taken and must be taken in that 
suit. The bank has no interest in the taking of a mere 
partnership account between these two firms. It is only 
because it is alleged here that the bank has wrongfully, 
and in fraud of the plaintiff, permitted J. Murchie & Sons 
to get this property, and for which they must account to 
the plaintiff, that any account can be asked here, because 
that is the only accounting by J. Murchie fc Sons in which 
the bank has any interest. Neither has the bank any 
interest in a mere accounting between the members of the 
firm of Hale & Murchie inter ee. It is only because of the 
allegation as to (leorge A. Murchie’» management of the 
firm’s business for the benefit of the bank that any 
accounting can be claimed in this suit involving that ques
tion. The facts in evidence, I think, shew that this is not 
the ordinary case of mortgagor and mortgagee of chattels, 
which I have mentioned. It appears that from the forma
tion of the plaintiff’s firm in 1889 down to this last trans
action in 1900. Hale & Murchie had carried on their 
financial matters principally with the defendant bank. 
The bank had from year to year made them the advances 
which they required for their lumbering operations, taking 
as security a lien on the lumber under The Honk Act. 
During all that time the plaintiff had the principal arrange
ment of the firm’s business, and practically the entire 
management of its money matters. The disposal of the 
lumber and the management of the business was left 
entirely with Hale & Murchie, which, during that period, 
practically meant the plaintiff. They took charge of the 
property, manufactured it, sold it, and dealt with it in
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every way—so far as I can gather from the evidence—so 1903.
far as the outside world was concerned, as if they alone Halk 

were interested in it. No doubt the bank was consulted TaBjJ’iionuts 
from time to time and kept informed of the business mat- or Haukax. 

ters and how they were likely to result, but they made Barker, J. 
contracts of sale, shipped and sold apparently to whom 
they chose, and collected all the proceeds. It was Mr. Hale 
or Mr. George A. Murchie, not any bank official, who, by 
the terms of Mr. Clarke’s letter of December 20, was to 
go to Quebec to secure and arrange the payment by Dobell.
Beckett & Co. of the 850,000 due by them, though the . 
money really belonged to the bank, and it represented lum
ber pledged to the bank and sold by the pledgors by their con
sent. The bank put forward that this is the only practical 
way of handling a security of this kind. That may be so.
At all events that is the method by which Hale & Murchie 
and the bank dealt with them for all these years. After 
George A. Murchie took charge in 1900, precisely the same 
course of dealing was adopted. As in previous years,
Hale& Murchie sold the lumber and should have accounted 
to the bank for the proceeds. In the one case the plaintiff 
was the active partner, while in the other George A. Murchie 
was the active partner. During all these years Hale &
Murchie sold largely to J. Murchie & Sons Their account 
between the two firms, as kept by them up to 1900, shews 
a yearly increasing balance against Hale & Murchie, ex
cept, I think, in one year. The balance in January, 1899, 
was 8121,977.40; a year later it was 8112,042,37 ; in 1901 
it was $120,874.49 ; and in January, 1902, it was a trifle over 
8100,000. It is true that the plaintiff entirely denies the 
correctness of these figures, and states his belief that, on a 
proper accounting, the whole indebtedness would disappear.
But even in that case the fact would still remain that the 
cash payments and advances by J. Murchie & Sons to Hale 
& Murchie were at least equal to the value of the lumber 
shipped to them.

Now in all this, wherein consists the fraud of which 
the plaintiff complains ! Were he and the bank, for the 
ten years previous to 1901, dealing fraudulently as to
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1903.

Tub Pkofijc'8 
ok Hamkax. 

Barker. J.

George A. Murchie ? If not, George A. Murchie and the 
bank were not dealing fraudulently as to the plaintiff in 
1901. Upon what principle, then, can the plaintiff be 
heard to say to the bank, you can not go on realizing your 
securities, because if you credit what you should have but 
for your default or neglect received, your debt would have 
been paid in full ? The default or neglect was that of the 
plaintiff and his partner. They were under an obligation 
to pay the proceeds of these sales of lumber to the bank 
until the bank was paid. Instead of doing that, they used 
them in paying another creditor. As between these 
parties, Hale & Murchie can not complain if the bank 
realizes on their securities : and if there is a dispute be
tween the plaintiff and J. Murchie & Sons, or between the 
plaintiff and his partner, George A. Murchie, the parties 
can settle it between themselves. The bank has no inter
est in these accounts unless their claim against Hale & 
Murchie, which they are seeking to realize from the securi
ties, would be affected by the result; which, in my opinion, 
would not be the case. I can see no reason whatever why 
the bank, holding the security on the lumber and on the 
licenses for the one debt, should be debarred from realizing 
on the licenses because a portion of the other security had 
been received by the plaintiff and his partner. The bank 
could surely, at their instance, relinquish a part of their 
security, and if there was any fraud, or the bank did not 
relinquish, the plaintiff and his firm, having the benefit of 
the money, can not complain.

The plaintiff’s bill must be dismissed with costs, and 
out of the fund in Court the bank must be paid the 
amount due them for their advances, and it will be so 
ordered.
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STEWART v. FREEMAN.
—No. 3. See ante, pp. 365 and 408.

Tendêr—Bank Nota.

A tender in hank notes not legal tender, is good, if not objected 
to on that account.

Bill for specific performance. The facts are stated in 
the report of the case at page 365, ante, and in the present 
judgment of the Court.

Argument was heard December 16, 1902.

B. McLeod Vince, and J. C. Hartley, for the plaintiff.

A. B. Connell, K.C., for the defendant.

1903. January 20. Barker, J.: —

The case stands in an entirely different position from 
what it did when it was before me on a motion for injunc
tion (ante, 365). At the hearing the plaintiff amended his 
bill by adding a section averring a tender of the $150 
by the plaintiff to the defendant on the 3rd of October, 
1901. and I had the advantage of hearing the witnesses 
examined, and of finding out what really had taken place 
between the parties. The condition upon which plaintiff' 
had the right to purchase was the payment by him of 
the sum of $600 at any time during the nine years men
tioned in the agreement, if the lease continued for that 
time, which was the case. If, therefore, the plaintiff ten
dered the $150 on the 3rd of October, as alleged, and that 
is the proper amount due, the plaintiff should obtain the 
relief he asks for. In the first place, is $150 the real 
amount to be paid, or was it $450, as claimed by Mr. 
Connell 1 1 do not agree with the construction sought to 
be put upon the contract by the defendant’s Counsel The

__1903.
January 90.
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1903. total purchase money was $(>00, and the contract contained 
stkwakt a stipulation that, in case of a purchase, the advanced rent 
Krkkman. then paid should go on account of the purchase money. 
Barker, J. That, at all events, seems to me to be the plain meaning 

of the agreement. Now, let us see what actually took 
place on the 3rd of October. It seems that the defend
ant, who lives but a short distance from the plaintiff’s 
house, was at the plaintiff’s house on that day. There is 
no doubt, from the evidence of the plaintiff and two inde
pendent witnesses, who were at the house at the time, that 
the plaintiff had the money (8150) there for the purpose 
of paying it to the defendant; that he then and there pro
duced it, and then and there distinctly offered to pay the 
defendant $150, as the balance due on the purchase, in per
formance of the condition subject to which he was entitled 
to have a conveyance. Neither is there any doubt as to 
the defendant fully understanding at the time the purpose 
for which the money was being offered him. It is said this 
was not a legal tender, and therefore amounted to nothing. 
I do not agree with that. I think it quite likely that there 
was not a legal tender note among the $152 in bills pro
duced at the time : but what difference does that make, if 
the defendant did not object to them on that ground ? They 
were bills which passed ns money in the commercial world, 
and of the kind used by everyone in the discharge of legal 
obligations. The defendant did not object to the kind of 
bills. He said he did not want to do business, or, as he 
said when giving his evidence, that he was afraid that he 
would spend the money, or something of that kind. 
See l‘olglass v. Oliver (1); Jones v. Arthur (2).

I quite adhere to what I said when this case was before 
me as to the literal performance of conditions in unilateral 
contracts, or options, as they are called, and I think in this 
case there was a literal compliance, or what this Court 
would hold as a literal compliance, with the condition sub
ject to which the plaintiff was to have a conveyance of the 
land in question. There must, therefore, be a decree in the 
plaintiff’s favor with costs, less the costs of the application 

(1) 2 C. & J. 15. (2) 4 Jut. 856.



II.] NEW BRUNSWICK EQUITY REPORTS. 453

for injunction, which, I think, the defendant must have. 
The defendant will also be restrained from proceeding to 
enforce his judgment in ejectment, entered up under the 
confession pursuant to the terms of my order made in dis
posing of the application for injunction.

GOULD v. BRITT.

Practice—Security for conte — Plaintiff a judgment creditor of 
the defendant.

It is nut « ground for refusing to order security for costs to In- 
given hy plaintiff, a resident out of the jurisdiction, in a suit 
to set aside a conveyance hy defendant as fraudulent against 
him, that he lias an unsatisfied judgment against the defend
ant in the Saint John County Court,

Thibaudeau v. Scott, 1 N. B. Eq, 505, followed.

Summons before Mr. Justice Barker, by the defendant 
Patrick Britt for an order for security for costs, on the 
ground that the plaintiff is resident out of the jurisdiction.

The plaintiff obtained on April 3, 1901, a judgment 
in the Saint John County Court against the defendant 
Patrick Britt for S67.75, which was unsatisfied, and to 
which a return of nulla bona was made. This suit was 
brought to have set aside as fraudulent and void against 
the plaintiff, and as having been made without considera
tion, and to defraud and defeat the plaintiff in the recovery 
of his judgment, a deed of certain real estate and a bill of 
sale of certain personal estate from the defendants Patrick 
Britt and Susan Britt to the defendant William J. Britt.

Argument was heard February (i, 1903.

G. H. V. Belyea, for the plaintiff : —

The defendant being indebted to the plaintiff by 
reason of the plaintiffs judgment against him, it is the

1903.
STEWART

Freeman. 

Barker. J.

1903.
February 90.
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same as though the defendant had money belonging to 
the plaintiff in his hands, out of which he could pay his 
costs in case he is successful in the suit. Under such cir
cumstances security for costs will not be ordered. In In 
re Contract and Agency Corporation (Limited) (1), it 
was held that a petitioner who had a judgment against 
a company need not give security for costs in a winding- 
up petition against the company. See also De St. Martin 
v. Davis (2), and Croztit v. Brogden (3), per Davey, L.J. 
7’hibaudeau v. Scott (4), it is submitted, should not 
be followed. In Crozat v. Brogden, referred to in 
that case, the judgment of the plaintiff against the 
defendant, relied upon by the plaintiff as a reason for 
refusing an order for security for costs in an action 
upon it, was a foreign judgment, and a defence of 
fraud was raised to the action, which, if made out, 
was a good defence. The plaintiff might give the ordinary 
security if the amount of the judgment is deemed insuffi
cient, on the defendant paying the amount into Court, to 
be applied pro tanto in case he succeeds in the suit.

J. J. Porter, for the defendant Patrick Britt : —

The question is concluded by Thibaudeau v. Scott (4).

On February 20, His Honor ordered that security for 
costs be given.

(1) 57 L. J„ Ch. 5. (3) [18M] 2 Q. B. 30, 3«.
(2) W. N. (1884) 86. (4) 1 N. B. Eq. 605.
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KERRISON v. KAYE. 1903.
February If.

Will—Construction— legacy—Date at which beneficiaries to Ite 
ascertained.

Testator, by his will, bequeathed to his niece for life the interest 
on a sum of money directed to be invested in the name of her 
son A., or any more issue of bore there might be : "and in 
cast of the death of the said (niece) or her son (A.) leaving 
more issue, the [principal] to lie equally divided among them, 
and in case of tile death of the said (niece) and her said son 
leaving no other issue,” over to H.

Held, that the issue of the niece at the time of her death, and 
not at the time of the death of A., took.

Bill for delivery to the plaintiffs, Alfred William 
Hastings Kerrison, Mary Blanche Davenport Kerrison and 
Charles Metcalf Kerrison, by the defendant, Edmund G.
Kaye and said Alfred W. H. Kerrison, of trust funds in 
their hands as trustees, and for a declaration that the 
defendants, Henry H, Harvey and Catherine Harvey, his 
wife, have no interest therein. The facts are sufficiently 
stated in the judgment of the Court

Argument was heard January 23, 1903.

C. Ar. Skinner, K.C., for the plaintiffs.

A. I. Trueman, K. C., for the defendants Henry H.
Harvey and Catherine Harvey.

A. 0. Earle, K.C., for the defendant Edmund G. Kaye.

1903. February 17. Barker, J. :—

William F. Smith died on March 15, 1888, having 
made a will dated May I, 1880. He left a widow, but no 
children. His widow died September 1, 1898, leaving her 
surviving her niece, Mary Smith Kerrison, who was an 
adopted daughter of the testator, and her three children, 
the plaintiffs in this suit, that is, Alfred William Hastings 
Kerrison, who was born before the date of the testator’s
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1903. will, and Mary Blanche Davenport Kerrison and Charles 
kkkkihon Metcalf Kerrison, who were horn after the date of the will.

k»vk. Mary Smith Kerrison died December 7, 1902, leaving the 
Barker. J. plaintiffs surviving her. By the will in question the testa

tor gave his wife a life interest in all his property and 
made specific devises of it to take effect on her death. The 
question involved in this suit arises as to the disposal of a 
fund of $0,500, now in the hands of the defendant Kaye, 
who holds it subject to the trusts declared in and by clause 
four of the will, which is as follows :—

“In trust I give and bequeath on the death of my said 
wife, Mary, to my niece and adopted daughter, Mary Smith 
Kerrison, the sum of six thousand five hundred dollars 
($0,500) currency of the Dominion of Canada, for her sole 
and separate use, respectively freed and absolutely dis
charged of and from any control of her respective husband ; 
and I wish this to be clearly understood that the above 
named sum is to be invested in the name of Alfred William 
Hastings Kerrison, her son, or any more issue there may be 
child or children of the said Mary Smith Kerrison ; and the 
interest of the said sum to be for the sole use and benefit 
of the said Mary Smith Kerrison during her natural life ; 
and in case of the death of the said Mary Smith Kerrison 
or her son, Alfred William Hastings Kerrison, leaving more 
issue, the remainder to be equally divided among them ; 
and in case of the death of the said Mary Smith Kerrison 
and her said son leaving no other issue, then the above 
named sum is to revert back to her sister, Catherine Has
tings, my niece and adopted daughter or her issue.”

The plaintiffs contend that, as the surviving issue of 
Mary Smith Kerrison, they were entitled, on her death, to 
this fund absolutely. On the other hand, the defendant, 
that is, the other niece, Catherine Hastings, claims that the 
trust as to the fund continues until the death of Alfred 
William Hastings Kerrison, and that if at that time he 
leaves no brother or sister surviving him, the fund goes to 
the defendant, but if he does leave brothers or sisters it 
goes to them. It is simply a question as to whether those 
who are to take this fund are to be determined by the con-
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ditiona existing on the death of the mother or on the death 
of her son Alfred. I think the plaintiffs’ contention is the 
correct one. It seems to me quite clear, and in fact the 
defendant’s Counsel did not deny, that the testator’s inten
tion as indicated by this clause was primarily to benefit 
Mrs. Kerrison during her life and her issue after her death, 
including not oidy the son living when the will was made 
but any other children born to her after that date. In 
endeavouring to provide for this contingency the language 
of the will is somewhat obscure, but to my mind that is the 
clear intention. It is only in the case provided for in the 
last part of the clause, that the defendant can take, and in 
my opinion the fair meaning of it supports the construction 
which I have placed upon the previous part of the clause. 
That part of the clause is as follows : "And in case of the 
death of the said Mary Smith Kerrison and her said son 
leaving no other issue,” that is, if on the death of her and 
her son, she leaves no other issue; not that the son leaves 
no other issue. The word “other" means other issue beside 
himself—issue of his mother. It is the parent who leaves 
the issue and the {«rent leaves the issue at the time of death. 
My reading of the clause is, that if the son, Alfred, pre
deceased his mother and she left no other children at the 
time of her death the fund would go to the defendant, but 
if Mrs. Kerrison died leaving her son her sole issue he 
would take and if there were other issue beside him they 
would all take. The date of the mother’s death is, I think, 
the time when the fund goes over, and by the conditions 
then existing it is to be determined who shall be entitled 
to it

I think the plaintiffs are entitled to the fund. The 
costs of all parties will come out of the fund.

1903.

Kkkkihon 

Kaye. 

Barker, J.
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1903.
March 17.

THE CUSHING SULPHITE FIBRE COMPANY,
LIMITED i CUSHING.

Practice—Ditcurcry— Production of Document» — Act 53 Viet., 
c. J, **. 69, 61.

Where inspection is sought of documents in the possession of 
the opposite party, an order should he obtained under s. 59 of 
Act 58 Viet., c. 4, for discovery l>y affidavit as to what docu
ments are in his possession, when an older may In* made 
under e. 61 for i heir product ion and inspect ion (1).

If cyan v. Montgomery, 1 N. H. Eq. 247, followed.

Summons by the defendant for an order for the inspec
tion of documents alleged to be in possession of the 
plaintiffs, to enable defendant to prepare interrogatories 
for the examination under commission of a witness in 
Great Britain.

Argument was heard February 15, 1903.

( 1 ) “59. Any party to a suit or proceeding may, without filing 
any affidavit, apply to the Court or a Judge for an order direct
ing any other party to make discovery on oath of the documents 
which are or have been in hin possession or power relating to any 
matter in question therein. On the hearing of such application 
the Court or a Judge may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not necessary at 
that stage of the suit or proceeding, or make such order either 
generally or limited to certain classes of documents, as may in 
their or his discretion be thought fit.

“60. The affidavit to he made by a party against whom such 
order as is mentioned in the last preceding section has been 
made, shall specify which, if any, of the documents therein men
tioned he objects to produce, and it shall be in the Form (10), 
with such variations as circumstances may require.

“ 61. It shall be lawful for the Court or a Judge at any time 
during the pendency of any suit or proceeding, to order the pro
duction upon oath by any party thereto, of such of the docu
ments in his possession or power relating to any matter in ques
tion in such suit or proceeding, as the Court or Judge shall think 
right, and the Court or Judge may deal with such documents 
when produced in such manner as shall appear just. The costs 
of such application and production to lie in the discretion of the 
Court or Judge.”
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IV. Pugsley, A.-G., and A. P. Barnhill, for the appli- 1903.
cation. •

A. H. Hanington, K.C., contra, citing Hegan v. Mont
gomery (1).

Thk ( t'Hillno 
Sulphite

COMVANY,
Limited

VU8III.N0.

1903. March 17. Barker, J.: —

This application is made under sect. 61 of Act 53 Viet., 
c. 4, which is substantially a copy of sect. 18 of the 
English Equity Act of 1852 (15 & 16 Viet, c. 86), 
and which was afterwards adopted as Rule 11, Order 
XXXI., under the Judicature Act, 38 & 39 Viet., c. 77. 
The practice established under that rule in England is, that 
the Judge has no discretion as to making an order for the 
inspection of documents, and that the only documents 
which are privileged are professional and quasi-professional 
communications : Bustros v. White (2); Antlermn v. 
Bank of Hritixh Columbia (3).

As no question of privilege arises here, it would seem 
that an order for inspection ought to be made, provided 
this application is not premature. The plaintiffs contend 
that it is, and that the correct practice is, first, to apply for 
an order for discovery under sect. 59 of the Act, and, after 
the affidavit has been made pursuant to that order, an 
application may then lie made for production and inspec
tion under sect. 61. Hegan v. Montgomery (1) was cited 
in support of that contention. These two sections relate 
to two entirely different matters—one is the discovery of 
documents in the possession of a party to the suit relevant 
to the matters in question ; the other is the production of 
these documents for the purpose of inspection. They and 
the other sections in the Act relating to the same subject 
have superseded the old practice without in any material 
way altering its object or the principles upon which the 
discovery and production were ordered. I think the correct 
practice is as stated in Hegan v. Montgomery. It may be, 
and very often happens, that documents in the possession

(1) 1 N. B. Eq. m (3) 2 Ch. D. 844.
(2) 1 Q. B. D. 423.
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1903. of a party may be privileged, and, therefore, not liable to 
Tut i rsiiiNu production or inspection. Hence it is, that when an order 

l imit is made under sect. 59 for the discovery of documents, the
( 'oMI’ANY *
i.iMtrKii' party is obliged by sect. 60 to state under oath what the 
't uning, documents are, and to specify those which he objects to 
Barker, J. produce, with his reasons. The sufficiency of those reasons 

can be determined when an order for inspection is made, 
and, if the affidavit is sufficient, it will state the documents 
with sufficient clearness and in sufficient detail to enable 
them to be identified. In Taylor v. Batten (1) it is said 
the only object of the affidavit is to enable the Court to 
order the documents to be produced, if it think fit to make 
an order to that effect. Cotton, L.J., says : “ The principle 
of our decision is that the object of the affidavit is to 
enable the Court to make an order for the production of 
the documents mentioned in it, if the Court think fit so to 
do, and that a description of the documents which enables 
production, if ordered, to be enforced, is sufficient.” Now, 
what order am I in a position to make on the papers before 
me 1 And, in considering this, it must be borne in mind 
that disobedience to the order is punishable by attachment. 
What papers am 1 to order to be produced ? And where 
am I to find a description of them which would, in the case 
of non-production, enable the order to be enforced ? The 
defendant in his affidavit states that certain correspondence 
bad taken place between himself and Partington, who is 
the president of the plaintiff company and the witness to 
be examined in England, which correspondence is material 
to his defence in this suit. Some of these letters, he says, 
were signed by him personally, some by him as managing 
director of the com|>any, some in the name of the company 
itself, and some by Andre Cushing & Co., of which firm ho 
was then a member. He also states that all, or the greater 
portion, of these letters were copied into the plaintiffs’ 
letter press book, and that Partington's letters in reply 
were either placed on the files of the plaintiff company or 
subsequently delivered by him to the company. The only 
order I could here make would be in general terms, to include 

(1) 4 Q. B. D. 85.
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copies of all letters relevant to the questions involved 1903. 

in the suit copied in the letter books of the plaintiffs, Thk Cdmiko
. - 1 Sin

written by the defendant, as he has described, and which 
are in plaintiffs’ possession, and the letters from Partington 
to him. I think before doing that we should have the

Company,
Limitkii

CUSIIINfl.

plaintiffs’ admission on oath of the papers in their possession, Barker, j. 
and their reasons, if any, why they, or any of them, should 
not be produced.

I think this summons must be dismissed with costs.

BURDEN v. HOWARD. 1903.

Interlocutory injunction — Rule as to granting — Facts on
motion in dispute — Partnership — Receiver.

On a motion for an interlocutory injunction to restrain defend
ant from disposing of assets of an alleged partnership 
lietween him and the plaintiff to carry on a business pre
viously conducted by the defendant, and for a receiver, the 
plaintiff alleged that books of account were opened up, and a 
hank account kept, in the firm’s name ; that hill heads with 
the name of the firm, and names of the plaintiff and defen
dant thereon, were used, and a circular under the firm 
name distributed by the defendant, announcing that plain
tiff was associated in the business. The defendant denied 
that a partnership was formed, and alleged that it was con
tingent upon the plaintiff paying into the business a sum of 
money equal to the value of the defendant’s stock in trade on 
hand ; that this had never been done ; that the plaintiff 
was employed at a weekly salary; and that the hill heads 
were ordered by plaintiff without authority, and their use 
only permitted after his assurance that he would shortly 
purchase an interest in the business. These allegations 
were denied by the plaintiff : —

Held, that the motion should la* granted.
On a motion for an interlocutory injunction, the Court should be 

satisfied that there is a serious question to he determined, 
and that under the facts there is a probability the plaintiff 
will be held entitled to relief.

Motion to continue an interlocutory injunction order 
granted by Mr. Justice Landry, restraining until April 23,

VOL. IL N. B. B. R.—31
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1903. 1903, the defendant, Lorenzo R. Howard, from selling or in
Bi'kdek any wise disposing of the stock in trade and effects of the 
Howard, tailoring firm of L. R. Howard & Co., at Port Elgin, and 

from collecting, receiving, assigning, or in any wise dispos
ing of the debts and assets of the said firm, acquired by or 
incurred to said firm since April 28, 1902, and for the 
appointment of a receiver.

The plaintiff, Isaac C. Burden, a tailor, by the bill in 
the suit, alleged that he was in April, 1902, residing in 
Fredericton, when he received a letter from the defendant, 
who was carrying on a tailoring business at Port Elgin in 
his own name, proposing a partnership, on the strength of 
which he went to Port Elgin and discussed the matter 
with him. The plaintiff went to work in the defend
ant’s shop, and the question of the partnership was left 
open for further discussion. The plaintiff alleged that at 
the end of two or three weeks, and towards the latter part 
of April, a partnership agreement was concluded between 
them to carry on business together under the firm name 
of L. R. Howard & Co., and upon the terms that each 
should devote his whole time to the business and share 
equally in the profits and losses; and that an appraisement 
of the stock of the defendant then on hand was made. New 
books were said to have been opened in the name of L. R. 
Howard & Co., bill heads to have been used in the business 
with the firm name of L R. Howard & Co., and the names 
of the plaintiff and defendant, thereon, and a circular issued 
to the public in the name of L. R. Howard & Co., announc
ing that the plaintiff was associated with the defendant. 
An account was opened in the firm’s name with the Bank 
of Nova Scotia, upon which cheques were drawn in the 
name of the firm by the defendant, while the defend
ant had a private account in the same bank ; and 
goods were purchased for the business in the firm's name. 
The plaintiff alleged that he was recognized and held out 
by the defendant as a co-partner in the business, and was 
so regarded by the firm's employees and customers. The 
plaintiff alleged that about April 1, 1903, he asked the 
defendant for a statement of the firm’s affairs, but was
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unable to obtain it ; that he had been refused permission 
by the defendant to examine the firm’s books of account, 
or to have anything to do with the business, and that 
the defendant denied that a partnership existed or ever 
existai between them, or that the plaintiff had any share or 
interest in the business. The affidavit of the defendant on 
the motion stated that he employed the plaintiff at a weekly 
salary, with a right to take an interest in the business, 
if he should wish to do so, upon putting into the 
business cash to the value of the stock then on hand, 
when articles of partnership were to be executed. The 
defendant stated that such purchase money had never been 
paid ; that the plaintiff had continued in his employ at a 
weekly salary, and a statement of payments of varying 
amounts was exhibited, shewing a balance of 842.47 due 
the plaintiff" The defendant stated that the bill heads were 
ordered by the plaintiff, and that he (the defendant) remon
strated with him for placing his name on them; that the 
plaintiff replied that he shortly would purchase a share in 
the business, and that on the strength of that assurance he 
(the defendant) had made use of them. The defendant 
denied that the plaintiff’s name appeared in the books of 
the business. The plaintiff replied that it was not agreed 
that he was to put money into the business, and that he 
told the defendant he had no means to do so.

Argument was heard April 21, 1903.

M. 0. Teed, K.C., and L. C. Huntington, for the motion.

D. Jordan, K.C., contra, citing Martin v. Martin (1).

1903. April 25. Barker, J. : —

If the plaintiff’s account of the arrangement between 
himself and the defendant is correct, a partnership between 
them would, I think, be established, and if his account of 
what has taken place since is correct, there is ample ground 
shewn for the intervention of this Court by way of injunc
tion and appointment of a receiver for the winding up of 

(1) I N. B. Eq. 615.

403

1903.
Bl'RDKN

Howard.
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1903. the partnership business. The defendant, however, denies
iieKOE* the existence of any such partnership, and on that ground 
Hciwàkd. justifies his actions in reference to the business, which 
Barker, J. otherwise would amount practically to an expulsion of the 

plaintiff, and a refusal to allow him to have any further 
connection with it. The defendant contends that it is a 
question of fact whether any such partnership existed or 
not, and that however much the acts and declarations of 
the parties might as to third persons operate by way of 
estoppel to prevent them from denying the existence of 
such partnership, no such question can arise between the 
parties'themselves. I agree in this ; but the case of Martin 
v. Martin (1), cited by Mr. Jordan, is distinguishable from 
this. In that case there had been a written agreement 
entered into between the parties, and the only point was 
as to its construction and effect. The acts of the parties 
under it were only important, if at all, to shew how they 
liatf themselves regarded it. In the present case the exist
ence of the agreement is denied altogether ; there is no 
question as to the construction of it. The plaintiff" has, 
however, sworn distinctly that he and the defendant did 
enter into co-partnership to carry on .the tailoring business. 
What was done by them is put forward as corroborating 
that fact, but has nothing to do with the effect or the 
meaning of the agreement, for as to that there is no ques
tion. In order to keep the property in statu, qiu> until the 
hearing, it is necessary that the Court should be satisfied 
on the material before it, not absolutely as to the rights of 
the parties, but that there is a serious question to be tried at 
the hearing, and that under the facts now before it there is 
a probability that the plaintiff is entitled to relief : Preston 
v. Luck (2); Joyce on Injunctions (3). I do not intend to 
go into the facts at any great length, because it is not 
necessary to do so, except to shew that there is a substantial 
question to be determined, and which, on the material 
before me, may be decided in the plaintiff’s favor. What 
are the facts which sustain the plaintiff’s sworn statement 
that the partnership was entered into t He says that he 

(1) 1 N. B. Eq. 516. (2) 27 Ch. I). 497. (3) P. 1082.
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wus living in Fredericton and the defendant wrote to him 
to come to Port Elgin to discuss the question of a partner
ship. That is not denied, nor is it denied that the question 
was discussed. The business which was carried on in the 
defendant’s name was afterwards carried on in the name of 
L. R Howard & Co., new books were opened in the firm 
name, a bank account was kept in the name of the firm— 
while the defendant swears to have kept a private bank 
account of his own—bill heads were printed shewing the 
name of the firm and the plaintiff and defendant as part
ners, and these were used as late as March of this present 
year, only a short time before the defendant refused to per
mit the plaintiff on the premises or to have anything more 
to do with the business, and a circular was ordered by the 
defendant himself and sent out, in which the defendant, as 
L. R Howard & Co., announces that he had associated the 
plaintiff in the business. There is substantially no denial 
of these facts and, except as to the bill heads, no attempt 
at any explanation of them. Under these circumstances it 
cannot be said that the evidence before the Court does not 
strongly support the plaintiff’s contention. It is true that 
the defendant swears positively that there never was any 
partnership agreement entered into, and that the plaintiff 
was in his employ as his servant, and there are affidavits 
of others produced which sustain the defendant's view. 
But a dispute as to the facts always exists in these cases. 
Considering all the circumstances, I think the motion to 
continue the injunction and for the appointment of a 
receiver must prevail, and there will be an order accord
ingly.

1903.
Burden 

Howard. 
Bnrkvr, J.
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THE CUSHING SULPHITE FIBRE COMPANY, 
LIMITED v CUSHING.

—No. 2. See ante, p. 458.

Pcaclice—Disi'occry—Identification of document*—Sufficiency of 
description.

An affidavit of discovery should sufficiently identify documents 
referred to. ns to enable the Court to order their production : 
the convenient nnd safe course being to letter or number each 
document. Where, therefore, an affidavit referred to two 
sealed parcels of letters marked A and B, and as containing 
corrrsjsmdenee 1st ween saunai dates, it was held iusuffirir

Summons for further affidavit under an order for dis
covery of documents by the plaintiffs. The facts sufficiently 
appear in the judgment of the Court.

Argument was heard May 21, 1903.

W. Pugsley, A.-G., and A. Barnhill, for the defen
dant :—

The letters are not sufficiently identified to enable the 
Court to compel their production. It is proper practice 
where documents are numerous to put them in bundles 
duly scheduled, but the documents must be referred to by 
number or date, so that the opposite party when requiring 
any document may call specifically for it The test of the 
sufficiency of the description in the affidavit is whether the 
Court may upon it enforce production : Taylor v. Batten 
(1), where a description of documents numliered 50 to 76, 
inclusive, tied up in a bundle marked A and initialed by 
the deponent, was held sufficient. In Coolce v. Smith (2) Kay, 
L J., says: “I dissent entirely from one point taken by Mr. 
Mansfield. He said the trustees will not have any trouble ; 
they can put all the documents into bundles and mark the 
bundles. I beg to say that is not the way in which dis
covery should be made. You must not only make up the

(1) 4 Q. B. D. 85. (2) |18B1) 1 Ch. 506, 522.
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documents in bundles, but you must describe what the 1903. 
documents are—for example, a bundle of letters from A. toTine iv»m»o 
B. ; and you must identify each document by marking it ,.^***v 
specially.” See also Walker v. Poole (1); llewicke v. Linutkd' 
Graham (2). Cuskikg.

A. H. Hanington, K.C., for the plaintiffs :—

The affidavit is sufficient. Being described as letters 
in sealed and marked bundles and as correspondence 
between named dates, their production could be moved for.
The same description was held sufficient in Christian v.
Taylor (3)."

1903. May 29. Barker, J.

On the 4th day of April last, I made an order on the 
application of the defendants, under sect. 59 of Act 53 
Viet., c. 4. directing the plaintiffs to make discovery 
on oath of documents in their possession or power, 
relating to the matters in question in this suit. The 
affidavit produced scheduled a variety of books and 
documents, and among others, two sealed parcels or 
bundles of letters, one marked A and the other marked 
B, containing correspondence between the plaintiffs and one 
Partington and others between certain specified dates.

I subsequently granted a summons for the plaintiffs 
to shew cause why they should not furnish a further affi
davit, on the ground that the first one was defective in not 
sufficiently identifying these letters in question. The rule,
I think, is that the applicant is bound by the affidavit 
made in answer to his application, if the documents referred 
to in it are sufficiently identified to enable the Court to 
order their production. It is not necessary to hold that 
letters put up in sealed bundles cannot be sufficiently iden
tified except by means of numbers, in the way contended 
for by the defendant, but I think the more recent cases do 
agree in holding that such a course is both a convenient

(1) 21 Ch. D. 836, 836. (2) 7Q.B.D. 400.
(3) 11 Sim. 401.
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1903. and safe one to adopt. Taylor v. Batten (1), and Derviche 
Thu ( i khi.no v. Graham (2), both support this view. In Cooke v. Smith

Sl'hPIIITK 44

comhanv Kay' L J., distinctly says that putting documents into 
Limited bundles and marking the bundles is not the way in which 

Cushing, discovery should be made. He adds : “It has been settled, 
I believe, without the least dissent for years past, that such 
a proceeding would not be proper. You must not only 
make up the documents in bundles, but you must describe 
what the documents are—for example, a bundle of letters 
from A. to B., and you must identify each document by 
marking it specially. I quote the words of Lord Justice 
Cotton in one of the last cases, Hill \X Hart-Davie (4). 
“They ought to have been set out in bundles and scheduled 
and numbered in such a way that the defendant might 
have asked for those which he wanted to see, specifying 
them by their numbers.” In Walker v. Poole (5), Kay, J., 
says : “The ordinary mode of setting out such letters has 
been settled after an immense amount of litigation, and the 
proper method is to refer to them as contained in a bundle, 
each document in the bundle being identified by a letter or 
some other method of identification ; that is all that is 
necessary.” See also Bxulden v. Wilkinson (6); Morris v. 
Edwards (7).

In the present case there is no way of identifying any 
particular letter in these bundles, and I think, under the 
authorities I have mentioned, the affidavit is defective in 
this particular. There will therefore be an order for a 
further affidavit. I shall make no order as to costs at 
present, but reserve that question until a later stage of the 
cause, when it can be more equitably dealt with.

(1) 4 Q. B. D. 85. (6) 21 Ch. D. 836.
(2) 7 Q. B. D. 400 (8) |1883) 2 Q. B. 432.
(3) [1801] 1 Ch. 522. (7) 15 App. Cas. 30».
(4) 26 Ch. D. 470, 472.
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THE CUSHING SULPHITE FIBRE COMPANY, 
LIMITED v. CUSHING.

—No. 3. Sec ante pp. 458, 46ti.
Production Abroad—Power of Court—Inspection—Demand for, 

precious to application to Court—Act 5!t Viet., c. 4, s. GS— 

Technical practice—Avoidance by Court of needless costs.

While the Court may have |»ower to order production abroad of 
documenta hen*, it will not exerciae it except in apecial cir- 
cumatancea.

Where inapection of documenta waa had by consent, an objection 
on a summons for an order for inspection suliseipicntly taken 
out, that a demand in writing for inspection waa required by 
sect. 62 of Act S3 Viet., c. 4, to he first made, waa overruled 
as technical—the Court declining to express an opinion upon 
its correctness—and as entailing coats, while without benefit 
to the suitors,—a result avoided by the Court where possible.

Summons for an order for inspection of documents in 
possession of the plaintiffs, and for their production before 
a Commissioner for taking evidence in the suit abroad. The 
facts sufficiently appear in the judgment of the Court

Argument was heard June 16, 1903.

A. H. Hanington, K.C., for the plaintiffs: —

The defendant was allowed by the plaintiffs inspection 
of all documents in their possession ; he has taken copies 
of them, and if he again desired to inspect them, permis
sion would not have been refused. So far as inspection is 
concerned, therefore, this application was unnecessary. 
Production of the documents outside the jurisdiction of 
the Court will not be ordered, the right to inspect docu
ments being limited to inspection of them here. See 
Sichel tfc Chance on Discovery (1); Prestney v. Corpora
tion of Colchester (2). Before inspection chn be ordered, 
the applicant must shew that he has made a request in 
writing of the opposite party for the production of the 
documents sought to be inspected, which has been refused : 
Sichel <£• Chance (3) ; sect. 62 of Act 53 Viet., c. 4.

(1) P. 186. (2) 24 Ch. D. 376. (3) P. 155.

1903.
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1903. Pugeley, A.-O. (L. A. Currey, K.C., and A. P. Harn-
Tiik cihhinohill, with him), for the defendant: —Sulphite '

Comp a NT, The application is made under sect. G1 of the Act, by
Limited * * *

r. ' which a request for inspection, if called for by sect. 62,( 'CHIIING. t t v
is not required. The inspection already had by the 
defendant at the office of the plaintiffs’ Solicitors was 
attended with much inconvenience, while he should be 
allowed inspection under suitable conditions. The Court 
has ample power to order the production of the documents 
before the Commissioner. The section allows the Court to 
deal with documents, when produced, in such manner as 
shall appear just. Unless they are produced before the 
Commissioner, the taking of evidence will be greatly 
embarrassed.

1903. June 18. Barker, J. : —
An order was made some time ago, on the application 

of the defendant, for a discovery of documents in the 
plaintiffs’ possession, and, in pursuance of that order, an 
affidavit of documents was made. It was alleged that 
these documents, which consisted mainly of correspondence, 
were necessary to enable the defendant to prepare inter
rogatories for the examination of a witness in England, 
for which purpose an order was also made several 
weeks ago. The present application was for an order 
for an inspection of these documents here, and for 
their production before the Commissioner in England, or 
for such other order as I might see right to make. In 
shewing cause, plaintiffs' Counsel produced an affidavit 
by which it appears that the documents in question, and 
which were duly scheduled and marked for identification, 
and to the production of which there is no objection, had 
been in fact produced to the defendant’s Solicitor, and he 
had been permitted to make, and, in fact, had made, copies 
of such of them as he desired, except one letter, which he 
said he could not find. The plaintiffs object to any order 
being made as asked for, on three grounds : (1) because it 
is wholly unnecessary under the circumstances ; (2) because 
no order for production can be made until after a refusal
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to produce when notified in writing to do so, as mentioned 1903.
in sect. 62 of Act 53 Viet., c. 4; aud (3) that this Court tiik cihhino

. 8vlphi n
had no power to order the production of the documents out kihhk* * Company,
of the jurisdiction. I do not intend to decide the point of 
practice raised as to the notice in writing mentioned in Cimhiso. 
sect 62 being also required in a case of discovery under Harkor. J. 
sect. 59 before an order for production can be made, because 
in this case the plaintiff was willing to produce the docu
ments, aud did produce them, without any notice ; and. 
even if the summons was only for an order of inspection’ 
to discharge it on this somewhat technical ground would 
simply mean to make some person pay costs, without the 
litigants being in any way benefited — a course I do not 
adopt where I can avoid it. The summons, however, asks 
for an order to produce these documents in England ; and 
this is a substantial question. It is true that sect. 61 
gives the Court power to deal with the documents when 
produced in such manner as shall appear just, and to order 
their production as the Court shall think right. In 
Lafone v. The Falkland /slmftis Co. (2), Wood, V.-C., refused 
to make such an order, saying that it was without prece
dent. At the same time he seems to have thought that 
the Court had the power, and would exercise it where it 
would be right and proper, for the sake of justice, to do 
so, but that special circumstances should exist to justify 
such an order. I think there are no special circum
stances shewn here to warrant any such order. In fact, the 
production of the documents was never until now asked 
for except for the purpose of preparing interrogatories to 
accompany the commission to be issued to England.
Whether, therefore, I have the authority or not, it seems 
clear that this is not a case where it should be used. I 
shall make an order that the plaintiffs do produce at the 
hearing of this cause the books aud documents which, by 
the affidavit already made, are in their possession, and, in 
the meantime, that they produce at the office of Messrs.
Hanington & Hanington, their Solicitors, in the City of St.
John, at all reasonable times, upon reasonable notice, the 

(1) 4 K. & J. 3B.
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1903. said books and documents, or such of them as shall be 
Tint ( i bhi.no recjuired ; and the defendant, his Solicitors and agents, are

Kinm: to be at liberty to inspect and peruse the books and docu-
Company, . . , r .

LnnTED ments so produced, and to take copies and abstracts there-
ui shiho. from, as the defendant shall be advised, at his expense. 
Barker, J.

1903. THE CUSHING SULPHITE FIBRE COMPANY, 
LIMITED v. CUSHING.

—No. 4. See ante, pp. 458, 460, 469.
Practice—l) incur cry—Immateriality—Inane in nuit.

Discovery ordered by defendant of books shewing profits on sales 
by him to the plaintiff company while its managing director, 
in a suit for an accounting of such profits, to which the 
defence was set up that the sales were at a price fixed by an 
agreement with tne company, and though the production of 
the books might not be ordered until the title of the com
pany to relief was established at the hearing.

The plaintiff company lias incorporated April, 1898, 
under “ The New Brunswick Joint Stock Companies Act, 
1893,” and amending Acts, for the purpose, among other 
objects, of manufacturing pulp from 'wood. The defendant, 
George S. Cushing, is a manufacturer of lumber at Union 
Point, in the County of Saint John. He was one of the pro
moters, and is a shareholder, of the company, and from the 
organization of the company until August 7, 1901, was its 
managing director. The company erected a mill and 
wharves at Union Point, for the construction of which 
lumber was alleged to have been purchased by the 
defendant as such managing director from himself for 
the company, at a profit to himself, and it was alleged 
that he charged for lumber that was not delivered to 
the company, or which was taken back by him. It 
was also alleged that he had made a profit on lumber 
and other materials used in the construction of the 
mill and wharves, purchased by him from other parties. 
It was further alleged that the defendant had purchased 
from himself for the company, while he was its managing
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director, waste or slab wood of his own mill, used for fuel 1903. 
and in the manufacture of pulp hy the company, upon Thk Vvhmo™
which he had made large profits, and that he had „ Kiukk 

. „ . . ’ Company,
also charged for fictitiouH quantities of waste wood. Other Lnurso
allegations of breaches of duty to the company by the Cimhino. 

defendant were stated in the bill, which need not be 
here set out. The bill prayed for discovery, and for an 
account by the defendant to the company of all profits 
made by him from sales of lumber, refuse wood, and other 
materials, to the company, and of all monies wrong
fully received by him from the company. In answer 
to the plaintiffs’ interrogatory, whether he had not, 
while managing director of the company, purchased 
from himself for the company, for fuel and for the manu
facture of pulp, waste or slab wood, and whether he did 
not receive prices therefor in excess, or to some and what 
extent in excess, of its fair value, and whether he had not 
made large and w'hat profits thereby, and whether he had 
not charged for quantities in excess, or to some and what 
extent in excess, of that actually supplied, the defendant 
stated that waste or slab wood supplied by him to the com
pany was supplied in accordance with an agreement with 
the company, and that the prices paid therefor were not in 
excess of its fair value, and were the prices agreed to be 
paid by the company under its agreement. He declined to 
state whether or not he had made any profits from the 
sale of such slab wood to the company, and submitted that 
he was not bound to answer the interrogatory in that 
respect. He denied that he had charged for any waste 
wood that had not been supplied, and he denied all other 
breaches of duty charged in the bill against him. On 
May 29, 1903, a summons was taken out by the plaintiff 
company for discovery by defendant of all books, letters, 
accounts, invoices and writings containing any entry or 
account relating to or shewing the amount of slab wood 
or waste wood supplied hy the defendant to the company 
while he was managing director thereof, and of all other 
lumber and materials supplied by him to the company, and 
the quantities thereof, or shewing the cost to the defendant
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1903. of such slab or waste wood or other lumber and materials,
thk < t»Hisiiand the profits made by the defendant thereon, and the 

Sulphite 1 .
Chirk value thereof ; also the prices received by the defendant

( my 1 »

Limited for waste wood previous to selling the same to the plaintiff 
ocbh'ino. company.

Argument was heard June 16, 1903.

If. 1‘ugeley, A.-O. (L. A. Currey. K. C., and A. J‘ Barn- 
kill, with him), for the defendant: —

The defendant has set up by his answer that the prices 
charged by him for slab wood were those agreed by the 
company to be paid to him, and he declined to state what 
his profits were, as tieing of no concern to the company. 
The question is therefore an issue in the suit, to be decided 
at the hearing. Until it is determined adversely to the 
defendant, it must be assumed that the discovery sought 
is immaterial. The discovery can only be useful to the 
company if it succeeds in establishing its title to relief. 
In Vertninck v. Edward* (1), which was an action claiming 
an account of profits made by the defendants as agents of 
the plaintiffs, the agency being denied, the Court declined 
to onler production of the in voices .of goods sold by third 
jiarties to the defendants, and resold by them to the plaintiffs, 
until after the trial of the question of agency. See also 
Wood v. Anglo-Italian Bank (2) ; Kettleu'ell v. Barntow (3); 

Fennetmy v. Clark (4), Schreiber v. Heymann (5); Elkin v. 
Clarke (6) ; Marquât of Donegal v. Steivart (7). The plain
tiffs, not having excepted to our answer declining to give 
the information sought, are precluded from asking for it by 
discovery. The right to discovery of books of account 
shewing the quantity of slab wood supplied is not con
tested.

A. H. Hanington, K. C., for the plaintiffs : —
The defendant has misapprehended the nature of the 

application. The question of the immateriality to us of
(1) 2» W. R. 180. (4) 37 Ch. D. 184.
(2) 34 L. T. 255. (5) (B !.. J„ Q. B. 740.
(3) L. K. 7 Ch. «80. (8) 21 W. R. 447.

(7) 3 Vee. 448.
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the cost to the defendant of the slab wood can only arise 1903.
when production of the documents shewing it is called for. Tim Cushing 

i ® Sulphite

What is now sought is an affidavit of books, etc., in the Kibhk
. Company,

defendants possession shewing the cost to him of the slab Limited 

wood. Such an affidavit will be ordered as of course. In Comme. 
Robertson v. St. John City Railway Co. (1), it was decided 
that application may be made for production, though the 
information has been refused in answer to interrogatories, 
and that it cannot be objected that the answer should have 
been excepted to.

Pugsley, A.-G., in reply : —
The defendant is not obliged to make discovery of 

documents he is not bound to produce.

1903. June 18. Barker, J. : —

The plaintiffs took out a summons for the defendant 
to shew cause why he should not make an affidavit of 
documents in his possession relating to matters in question 
in this suit. Two objections were made to the discovery 
sought for. First, it was said that as to certain documents 
mentioned specially in the plaintiffs' affidavit, he had 
already been interrogated in reference to them and by his 
answer, which was not excepted to, he had declined to 
answer these interrogatories on the ground that, at the 
present stage of the suit, the discovery sought related to 
matters altogether irrelevant, or, at all events, it was alto
gether unnecessary until it should be first tried out whether 
there was, in fact, a contract as alleged by the defendant 
I do not think the refusal to answer the interrogatories 
furnishes any answer to this application. Wigram so lays 
down the rule at page 200 of his work on discovery, and 
Palmer, J., so held in this Court in Robertson v. St. John 
City Railway Co. (1). The second objection to this appli
cation is that which I have just mentioned as the reason 
assigned by the defendant for not answering the interro
gatory. It seems that the company, by its bill, alleges that 
the defendant, while managing director of the plaintiffs’

(1) N. B. Eq. Cas. 462.
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1903. mill at St John, furnished from his own saw mill to the
Th» cohrino company, for fuel in its mill, large quantities of slab wood, 

Sulphite , . . .
kihkk chargim? tor the same prices in excess oi the value, and

( ’OMIMNV on x
Loutku' upon which he made large profits. The defendant admits 

Quaiiiwo. furnishing the lumber for fuel, but alleges that it was sup- 
Bsrkcr, J. plied under a specific contract between him and the plaintiffs, 

by which the price was fixed, and that if that fact is 
established, the cost of the lumber to him, or whether 
he made a profit or not, are matters with which the 
plaintiffs have no concern, and they are matters which 
are not in any way relevant to the question really 
at issue — that is, whether there is really such a contract 
or not The defendant, therefore, contends that this appli
cation, so far as it relates to documents or books shewing 
the cost to him of this wood, or his profit on it, is alto
gether premature, but to the remainder of the discovery 
sought he, as I understand, raises no objection. If this 
were an application for production of documents, possibly 
the objection now set up by the defendant might be good, 
but this is only an application for discovery, and that, I 
think, is governed by a different principle. In Swanston v. 
Linkman (1) Jessel, M. R., says the rule as to discovery is 
exactly opposite to that of production. You must set out 
every document you have in your possession, wdiether you 
are bound to produce them or not. The following cases 
are to the same effect : The New British Mutual Invest
ment Co. v. Peed (2) ; Lazarus v. Motley (3) ; Rombolt v. 
Forteath (4) ; Quin v. Ratcliff (5). I think the plaintiffs 
are entitled to an order for discovery under sect. 59 of the 
Act 53 Viet., c. 4. It will be time enough to con
sider the question of the production when application is 
made for that purpose. I will make a general order for 
the defendant to make discovery on oath of the documents 
which are, or have been, in his possession or power relating 
to any matter in question in this suit. Such discovery to 
be made on or before the 14th of July next.

(1) 45 L. T. 300.
(2) 3 C. P. D. Iflti.
(3) 5 Jur. N. 8. 1110.

(4) 3 K. & J. 44.
(5) 0 Jur. N. 8. 1327.
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LEW IN v. LEWIN.

Will — Construction — Aryan/ — Revocation of life interest 
Acceleration — Period of distribution.

A testator directed a mini of money to la* set apart by tiis trus
tera, and the Income paid to A for life, and that after hia death 
the capital aliould ta- divided amena A'a children in certain 
shares. The testator further directed that in the event of A 
dying while any of his children should la- under the age of 
twenty-live years, the income of the fund should hi- |aiid to 
their mother while such children respectively should la
under that age “ for the maintenance and education of such 
child i »!■ children respectively while he or she shall lie under 
that age." By a codicil the testator revoked the '• legacy 
and annuity" to A.

If eld, that the gift to the children was not revoked, hut vested on 
tile testator's death,and that the share of each child in the capi
tal was payable on his attaining the age of t went y .file \ eOIS.

The facts in this case are sufficiently stated in the 
judgment of the Court.

Argument was heard July 28, 31, 1903.

C. N. Skinner, K.C., for the defendant, R. S. C. Lewin:—

The revocation of the annuity to Richard S. C. Lewin 
did not affect the legacy to his children. The bequest to 
the father is distinct from that to them, and a revocation 
of the former could take place consistently with the con
tinuance of the latter gift If it should be considered that 
the revocation extends to the bequest to the children, it is 
then contended that it does not fall into the residuary 
estate, but that the testator has died intestate as to it 
The revocation is limited to the annuity to Richard. Its 
effect is to vest the interests of the children immediately 
in them, as there is no longer a reason for postponing the 
date of vesting to the father s death. The direction to pay 
the income from the fund to the mother, while they are 
under the age of twenty-five years, does not entitle her to 
receive the whole income until the youngest child attains 
that age. The share of Mary, who survived the testator,

VOL II. N. H. K. *.— 31

1903.
.illfjust IS.
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1903. vests in her administratrix, for the benefit of the defend- 
i-Kwis ant, Richard S. C. Lewin, just as the shares of the other 
I.KWIS. children vested in them on the testator’s death.

W. 1‘agstey, A.-U., for the defendants, J. D. Pollard 
Lewin, Sarah Elizabeth Scammell, and Margaret Lewin, 
administratrix of Mary L. C. Lewin :—

The revocation of the father's life interest is equiva
lent to his death, and accelerates the interests of the 
children: Lainson v. Lainson (1): Eavestaff v. Austin
(2); Jull v. Jacobs (3). There may be a question whether 
the vesting of the legacy in each child is not conditional 
upon his or her attaining the age of twenty-five years. 
The fund is not divided and the income from each share 
applied separately to the respective children. If it were, 
so as to be an absolute gift of the income to each, the 
legacy would immediately vest on the testator’s death in 
each child. See Bolding v. Struynell (4). But here the in
come is given to the mother to be applied indiscriminately. 
In such a case it would seem that '.e gift to each child 
would not vest until he or she reaches the age of twenty- 
five years. In that view the share of Mary L. C. Lewin 
never vested, but went into the residuary estate. It would 
seem that, until the youngest child reaches twenty-five 
years of age, the income of the fund is payable to the 
mother. The will provides that “ in case of the decease of 
iny said son, Richard Samuel Clarke Lewin,” and the revo
cation of the gift to him has the same effect as if he had 
died, and the gift to him had been unrevoked, “ any or 
either of his said three children shall be under the age of 
twenty-five years, ami their mother, the said Margaret 
Lewin, be still living, then I direct my trustees to pay to 
the said Margaret Lewin while such children respectively 
shall be under that age the yearly annuity of three hun
dred dollars from the said sum of six thousand dollars, to 
which such child or children will be entitled on the decease

(1) 18 tienv. 1.
(2) 111 Bear. 591.

(3) 3 Ch. D. 704.
(4) 45 L. J. Ch. 2118.
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of their said father, as hereinbefore mentioned, in or 
towards the maintenance, education, or otherwise for the 
benefit of such child or children respectively while he or 
she shall be under that age." While each child is under 
twenty-five years the income is to be applied towards his 
or her maintenance and education. When each child 
reaches that age, he or she ceases to share in the income, 
and it is to be wholly expended on the remaining children, 
or child, under that age. Until the youngest child attains 
that age, there can be no distribution of the fund.

A. 0. Earle, K.C., for the defendants, Pcrcival Lewis 
Lewin, Elizabeth Ellman Cook, and Charles Lcwin Cook:—

The legacy is revoked to the children as well as to the 
father. The legacy was to him for life, and over to his 
children. It was, therefore, but as one gift, and when it 
was withdrawn ns to him, it was withdrawn for all pur
poses. The doctrine of acceleration has never been decided 
to be applicable to personalty. It will certainly not be 
applied unless it can be seen that, under the circumstances, 
its application accords with the testator's intentions. The 
gift to the children on any construction is only to take 
effect after the father’s death. Until then their interesta 
do not vest, and the income in the meantime passes to the 
residuary estate.

Skinner, K.C., in reply.

71. S. Smith, for the plaintiffs, the trustees and execu
tors, was not heard.

1903. August 18. Barker, J. :—

The executors and trustees of the will of the late Hon. 
J. D. Lewin have filed this bill in order to obtain a declara
tion as to the rights of the defendants in reference to a 
certain fund of 8(1,000. The part of the will which relates 
to the fund is as follows :—

“ And I direct my trustees to set apart the sum of six 
thousand dollars and invest the same in their names or

1903.
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under their legal control, and from the interest thereof or 
of the investments representing the said sum of six thou
sand dollars, pay unto my son Richard Samuel Clarke 
Lewin, during his life, the annuity or yearly sum of three 
hundred dollars payable quarterly from my decease. And 
I declare that in case the said capital sum of six thousand 
dollars, so set apart as aforesaid, does not yield an income 
sufficient to pay the said annuity of three hundred dollars 
my trustees shall and they are hereby empowered to resort 
to the capital or corpus of the said sum of six thousand 
dollars for payment of the said annuity. And in case of 
the income from the said appropriated sum of six thousand 
dollars being more than the sum of three hundred dollars 
per year then and in such case such surplus income shall 
be added to the capital or corpus of the said appropriated 
sum so set apart as aforesaid. And after the death of the 
said Richard Samuel Clarke Lewin I direct my said trustees 
to stand possessed of the said capital or corpus that remains 
after paying the said annuity of three hundred dollars, 
upon trust to pay unto the said James Davies Pollard 
Lewin one-half of the capital sum, and to pay one-quarter 
of said capital sum to Sarah Elizabeth Lewin, and one- 
quarter of said capital sum to Mary Louisa Clarke Lewin."

In a subsequent part of the will is the following 
clause :—“ And in case of the decease of my said son, 
Richard Samuel Clarke Lewin, any or cither of his said 
three children shall be under the age of twenty-five years, 
and their mother, the said Margaret Lewin, be still living, 
then I direct my trustees to pay to the said Margaret 
Lewin while such children respectively shall be under that 
age the yearly annuity of three hundred dollars from the 
said sum of six thousand dollars to which such child or 
children will l>e entitled on the decease of their said father 
as hereinbefore mentioned, in or towards the maintenance, 
education or otherwise for the benefit of such child or 
children respectively while he or she shall be under that 
age.”

This will is dated November 2, 1892. The testator 
executed two codicils, the latter of which is only important
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for the purposes of this case. It is dated November 22,
1899, and contains the following clause :—“ And whereas 
in and by my said will I directed my said trustees to set 
apart the sum of six thousand dollars and invest the same, 
and from the interest of the investments pay unto my son 
Richard Samuel Clarke Lewin during his life the annuity 
of three hundred dollars, now I hereby revoke the said 
legacy and annuity to the said Richard Samuel Clarke 
Lewin. And in all other respects I confirm my said will 
ns altered by the previous codicil thereto."

The testator died March 11, 1900, leaving him surviv
ing his son, Richard Samuel Clarke Lewin, Margaret 
Lewin, wife of Richard, and their three children — James 
Davies Pollard Lewin (whom I shall hereafter speak of as 
Pollard), Sarah Elizabeth Lewin (whom I shall speak of as 
Sarah), and Mary Louise Clarke Lewin (whom I shall 
speak of as Mary). These three children were all under 
the age of 25 years at the testator’s death. Pollard is still 
under that age. Sarah has attained that age, and is now the 
wife of J. Kimball Scammell—and Mary died December 11,
1900, at the age of 19 years, intestate and unmarried. 
Richard Samuel Clarke Lewin, and his wife Margaret, 
parents of Pollard, Sarah, and Mary, are still living, and 
letters of administration of the estate of the deceased 
daughter Mary have been granted to her mother, Margaret 
Lewin.

If this will had stood as it was before the second codi
cil was added, it would, I think, be clear that the three 
children of Richard would have taken vested interests in 
the fund of 86,000, subject to the father's life interest, and 
subject to the mother's interest in case she survived her 
husband, and the children had not all reached the age of 
25 years before that: Jones v. Mackilwain (1); Chaffers 
v. Abell (2); Browne v. Browne (3) : Hanson v. Graham (4).

Now, what is the effect of the codicil ? It does not, 
in my opinion, revoke the whole gift of the fund so as to 
make it fall into the residuary estate. It in terms only

(1) 1 Rusa, 220. (3) 3 8m. & G. 668.
(2) 3 Jur. 678. (4) 6 Ves. 230.

1903.
Lkwis

Barker. .1.
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1908. revokes the legacy and annuity to Richard, and it is a settled 
lkwin rule of construction that a codicil only altera the will so
I.KWIX. far as is necessary for the purposes of the codicil. See

narkrv. J. Per Turner, L J., in Norman v. Kynauton (1).
The effect of the revocation is to accelerate the interest 

of the children in the same way as though the event 
upon which the particular estate was to terminate had 
actually happened — that is to say, as though Richard had 
died. The principle is that these and similar dispositions 
shew an intention to dispose of the property for the bene
fit of those named in a certain order of succession — that 
is, in the present case, first, for the benefit of Richard dur
ing his life, and ultimately for the benefit of his three 
children. The codicil does not alter this intention, but only 
changes the order of succession in which the devisees are 
to take. And it seems immaterial in what way the parti
cular estate is determined whether by revocation, as in this 
case, or by forfeiture, or by any other circumstance which 
prevents the devisee from taking.

Ait t iison v. Lainson (2), affirmed on appeal (3), was 
a case of revocation like the present. The Master of 
the Rolls, Sir John Romilly, there says: — "The ques
tion is, whether this creates an intestacy, or an acceler
ation of the estate to the son of John Lainson ; and I am 
of opinion that it is an acceleration of the estate to the 
son, and not an intestacy. I have looked carefully at the 
authorities, and I am unable to distinguish the case where 
a person gives an estate to another, and that fails, from the 
case where the testator himself directs that it shall fail : 
and although the expression used is, that the estate to the 
son of John Lainson is only to take effect ' from and after 
John Ijainson’s decease,’ 1 am of opinion that the meaning 
is ‘ from and after the determination of his estate by death 
or otherwise.' In deciding thus I fulfil the intention of the 
testator."

Eavestajf v. Austin (4) is precisely similar to the 
present case, and it was there held that the interest of

(1) 3 DeG. K. & J. at. (3) 6 DeG. M. & G. 754.
(2) 18 Reav. I. (4) 1» Beuv. 391.
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the children was accelerated and took effect at once. 
Jail v. Jacobs (1); Clark v. Randall (2); Craven v. 
Brady (1) : and on appeal (4), arc all to the same effect. 
These case's also shew that in the application of this doc
trine there is no distinction between real and personal 
estate. Chitty, J., in Townsend v. Townsend (5), decided in 
1880, accepts without question, Vice-Chancellor Matin’s 
decision in Jail v. Jacobs, where this doctrine is distinctly 
put forward.

This brings me to the clause of the will relating to the 
interest of Margaret Lew in — a clause which is not very 
clearly worded, and which may fairly give rise to some 
discussion. While this clause, in the event which has 
happened, provides for the [layment of the annuity of 
8300 to Margaret Lewin, it differs materially from the 
clause by which the same annuity was given to Richard in 
this particular. It terminates on the children attaining the 
age of twenty-five, and it is in its terms for the education, 
maintenance and benefit of the children under that age- 
It in no way alters what seems to me to be the intention 
of the testator that on the determination of Richard’s 
estate, the fund should go for the benefit of the children, 
either administered indirectly by the mother or directly by 
themselves. The clause refers solely to the case of a child 
or children under the age of 25 years at the date of the 
father's death : and it would, in my opinion, follow that in 
the case of a child over that age when the father’s estate 
ended, the child’s share would come into possession and he 
would be entitled to receive it. This present clause makes 
no provision for a child over that age at the date of the 
father’s death, coming into possession of his share. That 
right he has under the first clause of the will. Neither 
can I find anything in this clause which indicates it as the 
testator's intention to make the share of the child, who 
has reached the age of 25, contribute to the support and 
maintenance of those under that age. That would, in 
effect, alter the proportion in which they were to share in

(1) 3 Ch. D. 704. (4) L. R. 4 Ch. 28*1.
(21 31 Ch. D. 72. (5) 34 Ch. D. .467.
(3) L. R. 4 Eq. 20».

1901

Barker, J.
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1903. the fund, and would prevent such child from any enjoy-
i.KwiN ment or benefit of the fund for the period between his
lewis. attaining the specified age and the youngest child attain- 

nurki'r. .1. ing it. I have no doubt it was the testator’s intention 
that each child should come into possession of his share on 
attaining the age of 25. After that period he had no 
interest in the annuity to be paid to his mother — that 
enured solely to the lenefit of those under that age, and in 
my opinion the true meaning of the clause is that the 
annuity was payable solely from the shares of those who 
were entitled to benefit by it Let us analyze the clause. 
In the event which has happened the testator directs as 
follows:—“ I direct my trustees to pay to the said Margaret 
Lewin while such child or children ”— that is child or 
children under 2a at the date of the father’s death — 
“ respectively shall be under that age ”— the word respec
tively shewing that the period during which the annuity 
was to be paid for the benefit of each child terminated on 
that child reaching the age mentioned — “ the yearly 
annuity of three hundred dollars from the said sum of six 
thousand dollars to which such child or children ’’— that is 
as before — the child or children under 25 —“ will be 
entitled on the decease of their father as hereinbefore men
tioned," etc. But no one child or two children under that 
age was in any case entitled to the whole fund of 86,000, 
so that the true meaning is, not that the annuity was to be 
paid out of the whole fund of 80,000, and that it was to 
remain in the trustees’ hands for that purpose, but that it 
was to be paid out of that part of the fund which such 
child or children — that is the child or children under the 
age, and thus participating in the benefit of the annuity— 
would be entitled to on the decease of the father. This 
makes the whole clause harmonize with what seems to me 
to be the testator’s manifest intention. It may be said 
that an annuity of 8300 is far in excess of the interest 
which would arise from anything but the whole fund. It 
might, perhaps, with more force lie said that if the testa
tor’s intention was that 8300 a year was all he intended to 
give towards the support of three children, it is three times 
what he intended to give for the support of one. The
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testator contemplated the possibility of the fund not pro
ducing the $300 a year during Richard Lewin’s lifetime, 
and made provision for it. Whether that provision can be 
read into the clause of the will as to Margaret Lewin I do 
not say, but whether or not it is not, I think, a very 
material matter in determining the meaning of the clause, 
and one which should it arise can be easily disposed of. 
See Watson v. Watson (1).

There will be a declaration as follows :—
1. That the fund of 86,000 did not fall into the resi

due, nor is there an intestacy as to it, but that on the tes
tator’s death the three children of Richard Samuel Clarke 
Lewin, that is to say, the defendants—Sarah Elizabeth 
Scammell, then Sarah Elizabeth Lewin ; Mary Louisa 
Clarke Lewin, since deceased : and the defendant, James 
Davies Pollard Lewin, took vested interests in the same 
as follows:—Sarah, one-quarter ; Mary, one-quarter ; Pol
lard, one-half — to the possession of which they were 
entitled on their respectively attaining the age of 25 years.

2. That the defendant, Sarah Elizabeth Scammell, is 
now entitled to have paid to her one-quarter of the said 
fund, and the defendant, Margaret Lewin, as administra
trix of the estate of the said Mary Louisa Clark Lewin. 
also one-quarter of the said fund, and that the trustees are 
entitled to hold the remainder of the fund in trust to pay 
thereout to Margaret Lewin the annuity secured to her 
under the will for the maintenance and support and benefit 
of James Davies Pollard Lewin, until he attains the age of 
25 years, when the same will go to him.

The parties having consented that the costs should be 
paid out of the fund, they will be taxed as follows — the 
costs of the trustees us between solicitor and client, and 
the costs of the remaining parties to the suit as between 
party and party, and when taxed they will be paid out of 
the fund, and one-quarter thereof charged against and 
deducted from the share of Sarah — the same as to the 
share of Mary, and the remainder charged against and 
deducted from the share of Pollard.

1908.

Barker! .1.

(1) 11 Sim. 73.
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MASTERS v. MASTERS.

Partition Practice—Proof of uneoundnere of mind of defend
ant by affidui’it — Conte — Act 5-1 Viet., r. 4« da.

Unsoundness of mind of defendant in a partition suit, proved 
by affidavits under Supreme Court in Equity Act, 58 Viet., 
c. i, s. HO.

Application refused in a partition suit, that costs of appointing 
guardian ad litem of defendant, a |>vrsun of unsound mind, 
not so found, and of proving her unsound ness of mind by 
affidavits, Is- borne by defendant's share in estate.

Bill for partition, or, in the alternative, for the Hale, 
of lands in Westmorland county, owned as tenants in com
mon by the plaintiff, Whitman Masters, and the defendants. 
Angelinc Masters, Lavinia Dimock, Emma Adams, and 
Priscilla Masters, heirs of Hanse W. Masters, deceased. 
Plaintiff and defendants reside in Nova Scotia. The bill 
alleged that Priscilla Masters is a lunatic and person of 
unsound mind, not so found, and incapable of managing 
her affairs, or attending to business. The plaintiff claimed 
that it is difficult and impossible to make a beneficial par
tition of the lands, and prayed that a sale might be 
ordered, and the proceeds divided according to the respec
tive interests of the plaintiff and defendants. The defend
ant. Priscilla Masters, put in an answer by guardian ad 
litem, by which it was admitted that it is difficult and 
impossible to make a beneficial partition of the lands, and 
that it is in the interests of the parties to the suit that a 
sale should he ordered. The bill was taken pro confeeso 
against all the defendants except Priscilla Masters. At 
the hearing an order of Mr. Justice Haningtun was read 
allowing proof to be made by affidavits of, inter alia, the 
unsoundness of mind of the defendant, Priscilla Masters.

M. 0. Teed, K.C., for the plaintiff, contended that the 
affidavits were admissible under a. 80 of the Equity Act, 
58 Viet., c. 4, by which it is provided that affidavits by 
particular witnesses or affidavits as to particular facts or
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circumstances may, by consent, or by leave of a Judge, 
obtained upon notice, be used on the hearing. The order 
of Mr. Justice Haningtov was consented to by defendant's 
Solicitor. *

Mr. Justice Marker ordered the affidavits to be read.

The case having been further proved against the 
defendant, the usual decree of sale was made.

Mr. Teed submitted that the costs of appointing the 
guardian of the defendant, Priscilla Masters, and of prov
ing defendant's lunacy should be borne by her share of the 
estate. Her lunacy alone occasioned the suit.

Baukeii, J.:—Such costs are incidental to the proceed
ings, and are not properly the subject of special direction. 
There will be the usual order as to costs.

Note.—The Court has power to decree partition against a 
tenant in common, lieing a lunatic not so found : HoMngieorth 
v. Sideboltom, 8 Him. 020. In Porter v. Porter, 87 Ch. I). 420, it 
was held that a partition suit may Is- brought l>y a person of 
unsound mind, not so found, by a next friend, anil the case of 
Half hole v. Koliineon, L. R. it Ch. 872, deciding that an action 
cannot lie brought by a next friend in the name of a |>erson of 
unsound mind, not so found hy inquisition, in respect of his real 
estate, was distinguished.— Rep.

487 
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WATSON v. PATTERSON.

Floatable river—Riparian rights—Use of stream — Mill owner— 
Timber driving — Obstruetion — Mandatory injunction — 
Removal of obstruction before hearing — Dismissal of bill — 
Costs — Injunction for apprehended injury — Assessment of 
damages - Absence of ground of relief in Equity.

The defendant, the owner of a saw mill on a floatable river, 
erected booms in connection therewith, which, with logs of 
the defendant, Impeded the passage of logs of the plaintiff. 
The obstructions were removed before the hearing, but after 
notice of motion had been given for an interim mandatory 
injunction, which was granted :—

Held, that the hill should tie dismissed, but without costs, and 
with costs to the plaintiff of the taking out and service of 
the injunction order.

An injunction to perpetually restrain defendant from closing or 
obstructing the river refused.

The owner of land on a floatable river is entitled to erect booms 
and piers necessary for reasonable use of the river in oper
ating a saw mill.

The Court refused, in the above suit, to assess plaintiff’s dam
ages. as he had a remedy at law, and at the tone the bill was 
filed the grounds for an injunction had ceased.

The facts in this case are sufficiently stated in the 
judgment of the Court. Argument was heard July 16, 
1903.

Thomas Lawson, for the plaintiff.
Silas Alward, K.C., for the defendant.

1903. August 18. Barker, J. :—

This case stands in a somewhat peculiar position. The 
bill which was sworn to on the 15th May, 1902, and tiled 
on the 23rd of that month, alleges that the plaintiff had 
entered into a contract with one Adam J. Beveridge, by 
which he was during the lumbering season of 1902 to cut 
on lands held by Beveridge under license from the Crown, 
a quantity of lumber, and drive it down Salmon river to 
the limits of the Saint John River Log Driving Corpora
tion, at the mouth of the Salmon river. Under the con
tract the plaintiff got out one hundred thousand of spruce
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and cedar logs, which he was proceeding to drive down 
the river when he found the passage closed at or near the 
defendant’s mill by his logs and the booms used by the 
defendant in and about his lumber operations. The Sal-' 
mon river in question flows into the Saint John a short 
distance below Grand Falls. It is described as an unusu
ally rapid stream—so rapid, in fact, that, except at one or 
two points, it does not freeze in the winter. The defendant 
is the owner of a saw mill and dam erected on this stream 
about three miles from its mouth, together with piers and 
booms used in operating the mill. This mill and dam were 
erected, substantially as they now are, some thirty years 
ago, although the defendant only purchased them in 1900. 
The property extends on both sides of the river, and 
admittedly includes the alveus of the stream at that part. 
The defendant also owns timber lands on the river and 
some of its tributaries, and in the spring of 1902 he got 
out some live million feet of lumber, of which one and a 
half millions were cedar logs, to be manufactured at his 
mill, while the balance was to be driven to the main river 
for the Saint John market It was also alleged that the 
defendant had, in the spring of 1902, erected a pier in the 
channel of the river, which impeded the passage of the logs 
down the stream. On the 23rd May, 1902, a motion was 
made for an injunction to compel the defendant to remove 
the booms and logs sufficiently to allow of a free and unin
terrupted passage for plaintiffs lumber, and also to remove 
the pier which he had erected in that spring. For reasons 
which are unimportant now the motion was not opposed 
on its merits, though it was stated that the passage was 
then actually open. I granted an order for a passage to be 
cleared before a certain date, making no order as to the 
pier. The evidence on the hearing shewed that the passage 
was actually open on the 21st May, two days before the 
injunction was applied for, and that the pier complained of 
had been also entirely removed before the injunction was 
applied for, if not before notice of the motion was given. 
So that the two grounds of complaint upon which the 
plaintiff’s case rests had been actually removed before the

489
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190!!. bill was tiled or the suit commenced. The plaintiff asks 
. Wathun for a mandatory injunction to compel tile defendant to 
Pattkiukin. remove the pier, and to keep the passage open so as to per- 
Hiirkcr. .1. mit the plaintiff to drive his logs. He also asks for dam

ages occasioned by the delay in driving, and “ that the 
defendant be forever enjoined from closing, hindering or 
impeding the free passage of logs and lumber of any and 
all persons.” The bill also alleges that in consequence of 
the delay caused by the damming of the river by reason 
of the defendant's operations, there was reason to appre
hend that the water would fall off so as to prevent the 
plaintiff's lumber being driven down that season to market. 
And this fear was put forward as a reason for the imme
diate intervention of this Court. The plaintiff did, how
ever, get his lumber down ; and the damages to which his 
evidence was directed arise out of the delay in getting 
the lumber over the defendant’s dam, the most of which 
took place after the suit was commenced. It is not claimed 
in the bill, nor was it put forward at the hearing, that the 
defendant had not a right to maintain his mill and dam in 
the stream, as they were and as they had been for many 
years past. The plaintiff proved by several witnesses that 
during the ownership of the mill by the defendant's prede
cessor no difficulty was experienced in getting lumber 
down the stream past the mill, though the operations on 
the river were then quite as large as those of the season of 
1902. The plaintiff did put forward that the defendant 
could not legally impede the flowage of logs down the river 
by his booms, or in any way interfere with the navigation 
of the stream. The true question in this case arises, I 
think, on the method, of operating the mill by the use of 
the booms. It cannot be said that the use of booms, when 
reasonably necessary for the operation of a mill on a stream 
like this, is illegal per nr. It may have been an unreason
able use of the water under the circumstances, and so have 
given rise to a claim to compensation for any loss thereby 
sustained. The damage is not permanent ; the same cir
cumstances may never occur again, and it is not, I think, a 
case where a mandatory injunction ought to lie granted,
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but the plaintiff* should be left to recover at law for such 1908. 
damages as he may be entitled to. Watwin

In Dunning v. Grotrvenor Dairies, Limited (1), and in Pattkmos. 
Carr <£• Co. v. Doth Gas Light <(' Cole Co. (1), the former, a Barker. J. 
decision of Sterling, J„ and the latter, a decision of Joyce,
J., it was held that where the ground for injunction had 
ceased before the hearing, no injunction is ever granted, 
nor is liberty to apply reserved. If the nuisance is recom
menced a fresh action must lie commenced. Those were 
cases where the nuisance complained of was removed after 
the commencement of the suit, but before the hearing, and „
in those cases the plaintiff's were given their costs, because 
when the suits were commenced there was a good cause of 
action. This seems to be a recognized course of procedure, 
but apart altogether from that there arc obvious reasons 
why no injunction should be granted in this case

The river in question is a private river, subject to the 
public right of passage—a floatable river, which owners of 
lumber and others have an undoubted right to use in 
conveying their property, as upon a highway, and upon 
which the owner of property through which the stream 
flows, and who is therefore prima facie, and in this case 
admittedly, the owner of the bed of the stream, has also, I 
think, the undoubted right of erecting a mill and dam, 
with the appliances, such ns booms and piers, necessary 
for a reasonable use of the river in operating the mill.
There are concurrent rights to be used and exercised by 
each in a reasonable way and without negligence. This is,
I think, the principle recognized to-day by Courts here 
and in the United States, as well as in England. See Keith 
v. Carey (2): Roy v. Fraser (3); Want v. Township of 
Grenville (4).

Davis v. Winslow (8) has been repeatedly cited as 
containing a clear exposition of the rights of parties 
in regard to such streams. It is there said : “ The
general doctrine to be deduced from the authorities we

(1) [1000] \V. N. 865.
(2) l P. A li. 100.
(8) 30 N. B. H. 113.

(4) 32 l'an. S. a If. 510.
(5) 61 Me. 201.
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1903.

Watson 

Patterson. 

Barker, J.

have collected in reference to the use of navigable rivers, 
or public streams, as public highways, is that each person 
has an equal right to their reasonable use. What consti
tutes reasonable use depends upon the circumstances of 
each particular case ; and no positive rule of law can be 
laid down to define and regulate such use, with entire 
precision, so various are the subjects and occasions for it, 
and so diversified the relations of parties therein interested. 
Ill determining the question of reasonable use, regard must 
be had to the subject-matter of the use. the occasion and 
manner of its application, its object, extent, necessity, and 
duration, and the established usage of the country. The 
size of the stream; also, the fall of water, its volume, velocity 
and prospective rise or fall, are important elements to be 
taken into the account. The same promptness and efficiency 
would not lie expected of the owner of logs thrown promis
cuously into a stream, in respect to their management, as 
would be required of a shipmaster in navigating his ship. 
Every person has an undoubted right to use a public high
way, whether upon the land or water, for all legitimate 
purposes of travel and transportation ; and if, in so doing, 
while in the exercise of ordinary care, he necessarily and 
unavoidably impede or obstruct another temporarily, he 
does not thereby become a wrong-doer, his acts are not 
illegal, and he creates no nuisance for which an action can 
be maintained."

In the absence, therefore, of any structure illegal per 
ne, and in the absence of any use of the water illegal 
per se, the sole question must be whether the use of the 
water complained of is, under the particular circumstances, 
a reasonable use. That is a question of fact to be deter
mined in each particular case. This being so what order 
of injunction can I possibly make ? I cannot order the 
pier to be removed, for that has been done long ago. I 
cannot order the passage to be opened for the plaintiff"s 
logs, for that was also done long ago, and the occasion for 
it has gone, and may never return. The only order I could 
make would be that the defendant permit the plaintiff, as 
one of the public, to have a reasonable use of the water of
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the river. But no Court would make such an order. It 
was refused in Kilts v. Clemens (1); and in Karl of llipon 
v. Hobart (2), the Lord Chancellor, in speaking of a similar 
order, says : “ It would give no information ; it would
prescribe no rule or limits to the defendants ; it could not 
in any manner of way be a guide to them, if it did not 
operate as a snare. It would in reality amount to nothing 
more than a warning that, if they did anything which 
they ought not to do, they would Ire punished by the 
Court, but it would leave to themselves to discover what 
was forbidden arid what allowed."

This present plaintiff was simply driving down this 
lumber under contract with Beveridge. If he has suffered 
any injury it is in no sense permanent, and it is capable 
of complete remedy by means of an action at law. In 
Darrell v. 1‘ritchanl (3), it was held that where no 
sufficient grounds existed for filing a bill in Equity 
damages would not be assessed, but the party would 
be left to his remedy by action at law. In the present 
case, as matters stood at the time the bill was actually 
tiled, there does not seem to have existed any reason 
for filing it, as the grounds of complaint had been 
removed. It, however, may be said — in fact was said — 
that but for the notice of motion for injunction the passage 
would not have been opened up. This may possibly be so, 
and I think substantial justice will lie done the parties if 
the bill is dismissed without costs, except as to the obtain
ing and serving the interim injunction, the costs of which 
the plaintifi must have ; and there will be an order accord
ingly, but which is not to prejudice the plaintiff's right to 
bring an action at law for damages.

(1) 21 O. R. 227. (2) 3 M. * K. 100, 178.
(3) 12 Jur. (N. S.) 111.

1903.
Watson 

Pattkkhon. 

Darker, J.

vol. il. x. n. k. it.- 32



404 NEW BRUNSWICK EQUITY REPORTS. [VOL.

1003. ROBERTSON v. MILLER.
UilUHt 18.

Decree— Application to vary—Rehearing.

In a suit to rostra in the sale of property by K., an auctioneer, at 
the instance of M., and for a declaration of the plaintiff's 
title, K. appeared and jointly answered with M. M. tlivro- 
after undertook the conduct of the suit and alone appeared 
at the hearing, K. holding himself to he hut a nominal party. 
Judgment with costs having been given against both defend
ants, an application by K. to have the suit reheard for the 
purpose of varying so much of the decree as ordered him to 
pay costs, was refused.

Application on behalf of the defendant Kerr, to have 
the suit reheard, with a view to the decree being varied 
in so far as it ordered him to pay the plaintiff"s costs. The 
facts are sufficiently stated in the judgment of the Court.

Argument was heard May 2, 1003.

George IT. Allen, K.C., for the application.

1903. August 18. Barker, J. :—

The plaintiff is, or at least professes to be, owner 
in fee of a lot of land in the town of Bathurst, and he 
alleges in his bill that the defendant Kerr, who is an 
auctioneer living at Bathurst, did, at the instance and 
in the interest of his co-defendant, Miller, advertise this 
land to be sold at public auction. The bill also alleges 
that on two or three other occasions similar notices of 
side had been given, but that the proceedings had been 
abandoned. The plaintiff denies that the defendant, 
Miller, has any right in or title to the land, and he 
alleges that in causing the land to be so advertised for 
sale, Miller was acting maliciously in order to annoy the 
plaintiff, and to cast a cloud upon his title, or with a view 
of extorting money from him for the purpose of procuring 
a discontinuance of the proceedings. An interim injunc
tion was granted by Mr. Justice Hunington restraining the 
sale, and at a later date an application on behalf of both
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defendants was made to dissolve the injunction, and was 1903. 
dismissed with costs. Both defendants appeared by the Robkrtboh 

one solicitor, and they joined in an answer by which Mill»*. 

Kerr, while alleging his ignorance of many of the matters Barker, J. 
as to which he was interrogated, does state it as his belief, 
founded on Miller’s representation,that he (Miller) was the 
owner of the land. Why Kerr was made a party to the 
bill is not apparent, but he neither demurred on the 
ground that he was not a proper party, nor did he dis
claim. Whether he has in this way so adopted the 
defence of his co-defendant as to render him liable for the 
plaintiff ’h costa of this litigation, in whole, or in part, is a 
question not raised here, and one upon which it is unneces
sary to express any opinion. The defendant, Ketr, how
ever, claims that he is not, and it is in order to have that 
question determined that this application was made. When 
the cause eventually came down for hearing it was 
arranged by the parties, and an order of the Court made 
to that effect, that the question of title between them 
should be disposed of by an action of ejectment. This was 
done, and the trial resulted in a verdict for the plaintiff, 
which was sustained on a motion for a new trial. Kerr 
was not a party to the ejectment proceedings. After con
siderable delay the cause was set down for hearing — one 
or two postponements were had on the defendant, Miller’s, 
application, based on the representation of his Counsel that 
proceedings by way of appeal to the Supreme Court of 
Canada from the decision of the Supreme Court of this 
Province in the action of ejectment were pending, but 
eventually the hearing was proceeded with — the defend
ant's Counsel refusing to appear thereat, but remaining in 
Court until the decree was made. The plaintiff proved the 
judgment in the ejectment suit, aud no other evidence 
being offered, a decree was made in plaintiff’s favor, and 
against the defendants, with costs. On no occasion was it 
ever suggested by anyone that the defence of the defend
ants was not a common one, or that the defendant, Kerr, 
stood in any different position as to his liability for costs 
though his Counsel was present in Court when the decree
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1903. was pronounced. The defendant, Kerr, now states that 
Ruukhtsiin since he put in his answer he has had nothing whatever to 

Mu.utn. do with the conduct of the case; that Miller told him that 
Barker, .1. he would take charge of the defence, and that he need not 

bother himself alxiut it as lie was really only a nominal 
party, and that he (Kerr) consequently paid no further 
attention to the proceedings, believing that he had no real 
interest in the case, and was not responsible for the con
duct of the case, or for the costs. After the minutes of 
the decree had been settled, the defendant, Miller, appealed 
direct to the Supreme Court of Canada, and that appeal is 
still pending.

It will be seen, therefore, that the decree, whether 
right or wrong, is precisely the decree I intended to make. 
If it was wrong in point of law, the remedy is by way of 
appeal. If, on the other hand, it is not as I should have 
directed if Counsel had argued the cause, or argued it 
differently, or raised points which by design or inadver
tence were not raised, is that a sufficient ground for open
ing the matter up in order that these matters may be dis
cussed I It would lie establishing a somewhat dangerous 
and inconvenient practice if every litigant, after having a 
decree passed against him, and thé proceedings advanced 
as they are here, could have the whole matter opened, that 
some new phase of the case should he presented, and which, 
if presented, would have resulted in a different conclusion.

In (/lunier v. Hollo (I), in a somewhat similar case, 
Bowen, L. J., says: — “ It is quite a different thing to come 
after a judgment, and ask that it should lie amended so as 
to express the real intention of the Court, entertained by 
the Court at the time that judgment was given. If an 
intention so entertained by the Court is not expressed in 
the order, there has been a miscarriage, and you set it 
right as a slip; but to seek to alter the judgment by asking 
that something may be embodied in it, the demand for 
which was not even thought of at the time, and was never 
brought to the attention of the Court, is really to ask us to 
make a différent judgment from that which has already 

(1) SO I» J., Ch. 68.
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been perfected. It seems to me, therefore, that it is too 
late for the applicant to come with any part of his 
request." The same principle is laid down in l'reston 
Banking Co. v. William. Allsup <(■ Sons (1), in which 
the Lord Chancellor says : — “If, by mistake or other
wise, an order has been drawn up which does not express 
the intention of the Court, the Court must always 
have jurisdiction to correct it. But this is an application 
to the Vice-Chancellor in effect to rehear an order which 
lie intended to make, but which, it is said, he ought not to 
have made. Even when an order has been obtained by 
fraud, it has been held that the Court has no jurisdiction 
to rehear it. If such a jurisdiction existed, it would be 
most mischievous." See also In re Sujfield <f Wall» (2) ; 
In re St. Nazaire Co. (3).

This application must be refused, but, under the cir
cumstances, without costs.

(1) IIX»:.11 Ch. 141. (2) 20 Q. B. D. 1103.
(3) 12 Ch. D. 88.

TRUE v. BURT.

A'rainier—Payment of ilebt—Onus of proof.

Payment of a debt must be proven by the debtor tieyond reason
able doubt.

Bill for the redemption of a mortgage, bearing date 
March 5, 1892, given by the plaintiff to the defendant to 
secure the payment of 91,000, and interest at six per cent. 
The facts are fully stated in the judgment of the Court.

Argument was heard May 4, 1903.

J. It. Murphy, K.C., and K It. Carvell, for the plaintiff.

A. B. ConneU, K.C., for the defendant

1903.
Robertson

Marker, J.

1903.
September 16.
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1903. September 15. Barker, J. :—

The principal money secured by a mortgage from the 
plaintiff to the defendant is made payable in ten yearly 
instalments of #10u each, falling due on the 1st day of 
April in each year, the first one falling due April 1, 1893, 
though the plaintiff had the right of accelerating the pay
ment, and the defendant was bound to accept the whole 
or any part of the money at any time it was tendered. 
The dispute between the parties is as to a payment of 
8400, made on the 15th March. 1899. There is no dispute 
as to this sum having been paid, but the parties disagree 
as to whether or not the whole sum was paid on account 
of the mortgage. '

In determining whether a debt has been paid, or other
wise satisfied, the onus is upon the debtor to shew such 
payment or satisfaction beyond reasonable doubt. The 
debt having existed, the creditor cannot be deprived of his 
money upon evidence of a doubtful character. I have 
arrived at the conclusion in this case that the plaintif!' has 
not discharged that onus, and that he has not made out, 
beyond reasonable doubt, that he is entitled to credit the 
whole 8400 on the mortgage as he contends. There is no 
dispute between the parties as to the first five payments 
which were regularly made, and which were endorsed on 
the bond under the date of March 12, in each of the years 
1893, 4, 5,6, ami 7. This would leave 8500 due on account 
of principal. The next payment was the 8400 in ques
tion, which appears to have been made on the 15th March, 
1899. As to the appropriation of this payment the plain
tiff relies mainly, if not altogether, upon a receipt which 
the defendant gave at the time. It was written by Mr. 
Carvell, with whom the plaintiff seems to have been in 
consultation at the time the payment was actually made. 
It is dated before March 15, 1899, and is as follows:— 
“ Received from William E. True, four hundred dollars, living 
all principal and interest due up to this date on mortgage 
which I hold against his property dated March 8, 1892.” 
As it originally stood the last part of the receipt read,
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“ dated about January----- , A.D.” Before signing it the
defendant erased the words, “ about January," and substi
tuted the words, “ March 8, 1892.” The plaintiff says that 
when he paid this $400 he had forgotten all about the 
payment of $136.00, made in 1897, only two years before, 
and that he never found out his mistake until February, 
1902, when he accidentally found the defendant’s receipt. 
He also says that he believed that he owed the $400 on the 
mortgage when he paid it. Giving full credit to the plain
tiff as to these statements it is difficult to escape the con
clusion that his memory as to money matters is not very 
reliable, and that his business habits were somewhat loose. 
A person in his circumstances, with an average memory, 
would not be apt to forget a payment of $136.00 on a 
mortgage made only two years before. What led up to 
this payment ot $400 was this. Shortly before that, the 
defendant wrote the plaintiff a letter by which, according 
to the plaintiff’s version—for the letter itself, unfortu
nately, could not lie produced—he was called upon for a 
payment on account of this mortgage of $400, or about 
that sum. The defendant, on the contrary, states that the 
$400 was made up of the two instalments due on the mort
gage, and the balance was for moneys loaned the plaintiff 
in 1898 and other times, and that this actually appeared 
by the letter itself. This is corroborated by the evidence 
of Kyle, the defendant’s clerk, who actually wrote the 
letter, and made up the memorandum of the amount 
enclosed in or forming a part of the letter from the figures 
given him by the defendant at the time. The defendant 
further says that there was due him at that time the two 
instalments on the mortgage and interest, and $136.60, or 
thereabouts, for money at different times lent the plaintiff, 
and interest thereon, and that in the letter it was distinctly 
stated that all the money then due him would be required, 
to quote his own words, “ when the mortgage was due in 
that year." Assuming it to be true, as the plaintiff says, 
that the fact of the 1897 payment was entirely forgotten 
when he paid the $400, it is clear that the defendant was 
under no such mistake. He knew the $136.00 had been

499

1903.
Tliuit 
Burt. 

Barkvr, J.
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paid: he had himself endorsed it on the bond,and he knew 
that he had given the plaintiff a receipt for 4he amount. 
It is absurd to suppose that, under the circumstances, the 
defendant would write a letter claiming §400 as due on 
the mortgage. There is this improbability in addition to the 
evidence of the defendant and his clerk against the plain
tiff’s version of this letter, and their evidence should 
prevail. I conclude, therefore, that the letter did not call 
for a payment of 8400 as due on the mortgage, and that if 
the plaintiff was misled by it into any such belief, there 
was no reason for it. I think all the circumstances shew, 
and shew very clearly, that there was no intention on the 
plaintiff’s part to pay more than was due at that time on 
the mortgage, and that there was no intention on the 
defendant’s part to take or to demand more. The question 
still remains did he, notwithstanding this, in fact receive 
more ? The receipt is the only remaining evidence to shew 
this In reference to this the plaintiff’s Counsel very prop
erly called attention to the fact that the defendant could 
not have carelessly signed the receipt, because he himself 
inserted the exact date of the mortgage. The defendant 
says the receipt was brought to him, not at the time the 
money was actually paid, but Inter'on, in the afternoon of 
the same day, when he was busily occupied with other 
matters, and that seeing the words “ principal and interest 
due up to this date ou mortgage, etc.,’’ he thought it all 
right, for that was the fact, though his attention was not 
directed to the amount mentioned as it was to the date of 
the mortgage, which was incomplete, and which he sup
plied. I think this explanation must be accepted. At any 
rate, it would be difficult to fix the defendant by this 
receipt with an appropriation of money in payment of a 
debt not due, not demanded, and which the plaintiff did 
not intend to pay. and the defendant did not intend to 
receive. According to the defendant there was due on the 
mortgage at that time §204.40 — that is, the 1898 instal
ment of §100 and §80 interest, and interest thereon for a 
year at 8 per cent., amounting to $10.40, and the 1899 instal
ment of §100, and interest, §24.00, making in all §264.40.
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The other loans amounted to something over #135.60, and 
the whole matter was closed up by crediting the #264.40 
on the mortgage, and the #135.60 to the other indebted
ness, and the balance, with the price of a cow then pur
chased, made up the #40.24, for which the plaintiff gave 
the defendant his note, and that this closed up all transac
tions up to that time. The defendant swears that he at 
the time, and with the plaintiff’s knowledge, endorsed a 
memorandum of these payments on the bond under a 
uniform date, as the others were, of March 11th, omitting 
the payment of extra interest, as had been done before — 
that is under date March 11,1808, a payment of #130, and 
March 11, 1809, one of #124. The plaintiff denies that 
this was done in his presence, or that he knew anything 
about it, and he also denies, though not very positively, 
that he had been borrowing money from the defendant, as 
was alleged. The evidence not only of the defendant, but 
that of his clerk, Kyle, and his daughter, who acted as 
bookkeeper in his shop, and in that way derived some 
knowledge of the defendant’s private money transactions, 
which he kept separate from those of his regular business, 
all go to proi e that for some years past the plaintiff had 
been in the habit of constantly .borrowing moneys from 
the defendant. At least two of the payments on the mort
gage were settled by notes, which were only paid after 
repeated renewals.

I cannot avoid expressing my surprise that a business 
man, such as the defendant is represented to lie, should 
surround what he is pleased to call his private money 
transactions with such an air of secrecy ; and that he 
should neither by books, nor in any other way, keep any 
record of them. Such a course is likely to cast a suspicion 
upon the nature and character of the transactions them
selves, and in case of disputes, such as have given rise to 
this litigation, renders the means of proof difficult, and 
throws a responsibility upon Courts which, in most cases, 
could as well have been obviated as not. I have not 
thought it necessary to attempt to reconcile much of the 
conflicting evidence that has lieen given, and which, as it

1903.
Truk 
Hurt. 

Barker. J.
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1903. appears to me, lias but an indirect bearing upon the real
Truk point in dispute. It is after all a question of not much
Boir. practical importance as to whether the whole sum is 

Barker. J. credited to the mortgage, or only a part of it, as the 
defendant has done, when once it is established that the 
amount due on the mortgage, and the amount due on 
outside loans, together exceeded the sum paid, (and I think 
the evidence shew s this to have been the fact,) for in either 
case the plaintiff is but paying a legitimate debt. I do not, 
of course, rest my judgment on this ground, but if the case 
were less doubtful than it is, that is a consideration which, 
in all probability, would not be altogether ignored. The 
onus of shewing that the whole 8400 was paid on account 
of the mortgage was upon the plaintiff, and in my view of 
the evidence, he has failed in the proof.

I suppose the parties will have no difficulty in agree
ing upon the amount due, and thus avoid the cost of a 
reference, but in case the plaintiff shall not, on or before 
the 3th of October next, file a memorandum, signed by 
Counsel for both parties, of the amount due upon the mort
gage, there must lie a reference to ascertain the amount. 
Should such a memorandum be filed the amount will be 
entered in the decree as the amount due, and in case the 
plaintiff shall, on or before the 8th day of January, A D. 
1904, pay to the defendant, or his solicitor in this suit, the 
said amount and subsequent interest, and the defendant’s 
costs, to be taxed, the defendant shall, on request by the 
plaintiff, or his solicitor, and at the plaintiff’s expense, 
execute a discharge of the mortgage, and deliver up the 
bond and mortgage, but in default of the plaintiff making 
such payment, then this action is to stand dismissed out of 
this Court with costs.
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HAWTHORNE v. STERLING.

Account — Juriedictwn — Monter and Servant— Division of 
Office Receipth — Dincovery.

In a suit for account plaintiff stated that he was ap|Miinted
Deputy Sheriff hr the defendant......1er an agreement that he
was to have half of the net receipts of the Sheriff's office. 
The defendant stated the agreement to Is- that the plaintiff 
was to have one half of the fees from writs and executions 
only. On the probabilities of the evidence the Court found 
in favor of the defendant's version of the agreement. Of the 
receipts in which under this finding the plaintiff might la: 
entitled on discovery to share, the fees in one case, amount
ing to #113.00, alone remained undivided: —

Held, that the hill should not Is* dismissed.

Bill for an account of certain moneys received by the 
defendant as Sheriff of York County as the fees of his 
office, to one-half of which the plaintiff claimed to be entitled 
under an agreement said to have been made between them. 
The facts are fully stated in the judgment of the Court,

Argument was heard May (i, 1903.

J. D. Pltinney, K. C., for the plaintiff.

A. J. Gregory, K. C., for the defendant.

1903. September 15. Barker, J. :—

■ Thi bill in this suit, which was filed November 4, 
1902, sets forth that the defendant, who has been Sheriff 
of York for the last twenty years or more, in the year 
1883 appoint'-d the plaintiff his deputy under a verbal 
agreement enl--red into between them at that time, by 
which for his ser ices as such Deputy Sheriff the defendant 
was to allow him one-half of all the moneys, fees, and 
emoluments received by or which might come into the 
hands of the defendant as such Sheriff, and also the free 
use of the common gaol of the county as a residence, and 
the emoluments pertaining to the keeping of the common 
gaol of the said county, and including an annual salary of

1903.
September lf>.
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1008. two hundred dollars additional for keeping the said gaol,
Hawthorns payable by the municipality of York. As the bill alleges, 

stkkI.ino. the agreement further provided that all legal and other 
Barker. .1. expenses incurred in connection with the said office of 

High Sheriff of York and incidental thereto, including, 
infer alin, all expenses in connection with and all matters 
pertaining to said office, and the expenses of horse hire, 
board and lodging incurred by said plaintiff or defendant, 
when either of them should he absent in the sendee or exe
cution of papers, or other matters pertaining to the business 
of said office, were to be borne in eipial proportions by the 
plaintiff and defendant. Stated briefly, the agreement as 
the plaintiff alleges it to be, is this — that the defendant 
was to appoint the plaintiff Deputy Sheriff, and also gaoler 
of the county gaol ; that the defendant was to have the 
two hundred dollars a year paid by the municipality ; 
free residence, with fuel and light, in the gaol ; all the fees 
or perquisites of the office of gaoler, and one-half of the 
fees derivable from the office of Sheriff, less the expenses. 
The plaintiff, in his evidence, stated that for some months 
previous to November 1, 18811, when this agreement was 
made, he had been acting as the Sheriff's deputy under an 
arrangement with the Sheriff by which he was to be 
appointed gaoler in the following November, when a new 
arrangement was to be made, and that the agreement in 
question was accordingly made. The defendant denies 
positively that there ever was but the one agreement, and 
as to the terms of that, he differs very materially from the 
plaintiff. He states it as follows:—“In or about the 
month of September, A. 1). 1883, I, being at that time 
Sheriff of York County, appointed the plaintiff Deputy 
Sheriff, and entered into a verbal agreement with the 
plaintiff that he should generally discharge such duties as 
appertained to the office of Deputy Sheriff ; also that he 
should act as gaoler and have a residence in the common 
gaol ; that the plaintiff' should have such salary for keep
ing such gaol as the Municipality of the County7 of York 
might choose to pay for that service, which, I believe, was 
at that time, and has since been, two hundred dollars per
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annum ; ami for the plaintiffs services as Deputy Sheriff 1903. 
he was to have one-half the fees accruing from the service Hawthohns 

of writs and executions issued out of the Supreme and stkkumo. 

County Courts, after deducting necessary expenses incurred Marker. J. 
in the service of such writs and executions; all other fees 
and emoluments accruing from said office of Sheriff were 
to he for the exclusive use and benefit of myself, the said 
Sheriff." The plaintiff has continued to occupy the posi
tion of Deputy Sheriff since his appointment in 1KH3 down 
to the time of his dismissal, which took place soon after 
the commencement of this suit in February, 1902, though 
he still retains the position of gaoler. He claims that on a 
proper accounting he is entitled to four thousand dollars, 
as his proportion of fees due him under his agreement with 
the defendant.

The first ami most important Question to be settled is,
What in fact is the agreement which the parties made ?
In determining this, as we have no positive testimony 
except that of the parties themselves, we must look at 
their position at the time, and their conduct and dealings 
since in reference to the business. The proliabilities, to my 
mind, are all in favor of the defendant's version. The 
Sheriff, on his appointment, gave up the business in which 
he was then engaged, and it seems to me a most uidikely 
thing that he should assume all the duties and responsibili
ties of the office, and give away one-half or more of the 
emoluments to a deputy, besides giving him the position of 
gaoler, with a free residence, fuel, light, a yearly allowance 
of two hundred dollars from the municipality, and his per
quisites as gaoler in addition. The plaintiff's position in 
that case was a much more lucrative one than that of the 
Sheriff himself. And it does seem to me that in the 
absence of some special reason why such an arrangement 
should be made — and there is no suggestion of any such 
reason here — to be altogether improbable that any such 
arrangement ever was made. Very much stronger evi
dence in favor of the defendant's contention is furnished 
by the manner in which the parties have themselves dealt 
with this business for the eighteen years which preceded
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1905. the bringing of this action. The plaintiff says that on a 
Hawthorns proper accounting he is entitled to a balance of four thou- 

stsri.ino. sand dollars — equivalent to over two hundred dollars a 
Barker, j. year. And yet, according to his own evidence, he never, 

until immediately before commencing this action, made 
any claim to more than he was receiving, or in any way 
intimated that he was entitled to anything more. The fees 
for summoning jurors, and attending Courts, must have 
realized between two and three hundred dollars a year, and 
the fees after 1895, on assignments under the A**i<inments 
and {’reference* Act, must at all events have amounted to a 
sufficiently large sum to be worth looking after ; and yet, 
according to the plaintiff’s own admission, he never, on any 
occasion previous to the bringing of this action, even 
intimated to the plaintiff' that he claimed to participate in 
these fees at all. He and the Sheriff were constantly, 
during these years, having money transactions ; he was 
receiving hundreds of dollars each year from the other 
fees, and there was no difficulty whatever in his getting 
what he now claims, provided he was entitled to it. His 
long silence, altogether unexplained, seems to me substan
tially conclusive against his present contention. In the 
settlement of partnership accounts there is a well-settled 
principle acted upon in this Court, that where the partners 
have themselves for a long time adopted a method of 
accounting among themselves this Court will adopt the 
same, though it may be at variance with the true construc
tion of the articles of co-partnership.

In Coventry v. Barclay (1), the Lord Chancellor says : 
“ For if the usage, which on this subject has been uniform 
and without variation, be not strictly in accordance with 
the written articles, it becomes evidence of a new agreement 
by the partners, and is as binding as if it had originally 
been clearly prescribed by the articles.” This is not a case 
of partnership, but, I think, especially in view of the fact 
that the appointment of both Sheriff and deputy is a 
yearly one, it may well be said that the course of dealing, 
uniform as it has been during all these years, is evi- 

(1) 3 DeO., J. & 8. 320.
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dence of what the agreement really is, even if it varied 
from an agreement about which there was originally no 
question. In Great Wextern Insurance, Co. v. Cunlijf'e (1), 
a broker took commissions on business done for a firm 
for whom he was acting. They continued employing 
him after they knew he was receiving these commissions. 
In a suit by which the firm sought to recover these com
missions from the broker, James. L J., says: “ It is not 
pretended that there was a shadow of a complaint by those 
gentlemen at the time ; and they allowed the matter to go 
on during the remainder of that year, 18ti(i, and during 
1807, and part of 1808, without the slightest suggestion 
that there was anything wrong in what their agents were 
doing; and they were allowed to go on upon that under
standing. I think that, after that, the "" on the part 
of the company is deficient in honesty as well as in law. 
I think that, if they had any reason to find fault before, they 
ought not to have disputed the thing when they allowed it 
to go on after 1800.” I have no hesitation in finding that 
the agreement between the parties is what the defendant 
save it is; all the surrounding circumstances, and the 
course of dealing, point to that as the correct conclusion. 
This case must be disposed of on that basis.

As to the course of dealing between the parties there 
is no dispute. There were kept in the office the following 
books: one in which first processes were entered ; a simi
lar one for executions ; a book in which all fees on first 
processes and executions were entered, and a book which 
contained the individual accounts of the attorneys for fees. 
To all these books the plaintif! at all times had free and 
full access. In fact, the books were in a great measure 
kept by him. As a rule he executed all processes for 
service out of Fredericton, and he kept an itemized account 
of his travelling and other expenses. These accounts were 
produced from time to time, settled, and the balance paid. 
The last of these accounts was settled on the 25th January, 
1902, and this suit was commenced on February 12th of the 
same year—only eighteen days later. There is absolutely 

(1) L. R. 9 Ch. 625.

1903.
Hawthorne 

STKKI.INO. 

Barker, J.

D2D
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1903. no dispute ns to this nccount hnving closed up the expense 
Hawthorns charges to that date. Some expenses were incurred after- 

strhuno. wards by the plaintiff, but he has never rendered any 
Barker. J. account of them, though asked to do so, and the defendant 

has no means of knowing, except in a general way, what 
they are. The practice in the olHce as to payment of fees 
was this: they were sometimes received bv the defend
ant, but I .should say more freipiently by the plaintiff, but 
in loth cases they were divided then and there—each 
taking one half—and the particular transaction ended. 
The plaintiff was asked on his direct examination if he 
could mention any instances in which the fees had not 
been entered in the books. In reply he was only able to 
mention four cases. Two of these were tax executions, 
with the fees on which the plaintiff has nothing to do and 
the other two were the fees in the cases of Cloute» v. Brewer 
and McKinny v. March. The fees in the first case were 
#4 00. They were charged in the book, but the method of 
payment as entered in the book was not very clearly indi
cated. The transaction took place about live years ago, 
and though the plaintiff knew all about it he did not think 
it necessary to say anything about it to the Sheriff for a 
long time, but when he diil the matter was satisfactorily 
explained, and the 82.00 coming to the plaintiff was paid. 
This was before this action was brought. The fees in 
McKivny v. March amounted to 833.00. They are not 
entered in any of the office books I have mentioned. The 
defendant says there were fees paid him by Messrs. I’hin- 
ney & Crockett under an assignment, and therefore the 
plaintiff has nothing to do with them. There may lie some 
question as to whether the plaintiff has a right to some 
portion of these fees, but there can be no question that 
they had nothing to do with this suit being brought, 
because the amount was not paid until August, 1902, some 
six months alter the suit was commenced. This evidence 
entirely supports the defendant's evidence when he says 
that, with the exception of the outstanding expense 
account which 1 have mentioned, and which the plaintiff 
has never rendered, he had paid the plaintiff before this

-
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suit was commenced every dollar that was coming to him. 1903. 
Now what is the plaintiffs [Kisition, according to his own Hawthorsk 
evidence ? Apart from the fees received by him on limit stkhIjno. 
bonds, the amount of which does not appear, he lias in his Barker. J. 
hands $23.00, collected from one attorney, and $21.00 
collected from another. Besides this he has agreed to 
settle an account for $20.00 against Mr. McLellan, his 
solicitor in this suit, in payment of his fees as such solicitor.
These three items amount in all to $70.00, to one half of 
which the defendant is admittedly entitled, and this would 
more than pay the one-half of the fees in Me Finny v.
March, even assuming that the plaintiff is entitled to share 
in them. Now, it is abundantly clear, therefore, that no 
necessity existed whatever for this suit, and in that case, 
the defendant contends, the bill should be dismissed, but to 
that motion I cannot accede at present.

The plaintiff and defendant do not stand in the ordi
nary relation of accounting parties to each other. The 
plaintiff is merely the servant of the defendant, whose 
remuneration is not a fixed sum. but depends upon certain 
specified fees of the office. He has an ample remedy at 
law to recover his one-half, provided he is able to prove 
the total amount received. In other words, he may require 
a discovery from the defendant, who has the books of 
account, and who is therefore in a position to furnish ‘he 
information ; and for that discovery he has a right to come 
to this Court, even though he might be able, under the 
present practice, to get the same discovery in an action at 
law. Whether there was in reality any necessity for filing 
a bill, even for the discovery, is a question to be con
sidered in determining the question of costa at a later 
stage in the suit. In Falla v. Powell (1), a case of precisely 
the same nature as the present, the bill was sustained on 
demurrer, and though that case was in its facts a much 
stronger one than this for the interference of the Court, 
the two are precisely alike in principle. The item of 
$33.00 for instance, as I understand the evidence, does not 
appear in any of the defendant’s books to which the plain- 

(1) 20 Or. 454.
VOL ii. *. a i. r. X<
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1003. tiff had access, and it is an open question as to whether 
Hawthorne the amount was not made up altogether, or in part, of fees 

sterling. in which the plaintiff is entitled to participate. I cannot 
Barker, J. say that the plaintiff has not the abstract right of coming 

to this Court for the discovery, and for such consequential 
relief as he may be entitled to. He assumes the risk of 
having to pay costs, but that is another story. To dismiss 
the bill would leave the account between the parties 
unsettled, and in case of a legitimate dispute, such as 
apparently exists as to the item of 833.00, it would have to 
be settled in some other action, if not in this This Court 
having jurisdiction ought to determine the matter of 
account in dispute.

There remains but one other question, and that is as 
to the fees on limit bonds. In my opinion these all belong 
to the defendant. The plaintiff claimed them as being fees 
pertaining to the office of gaoler. He admits that these 
fees were not specifically mentioned when the agreement 
was made. It is obvious that the gaoler as such has 
nothing to do with them. The bond is to the Sheriff"; he 
is the responsible party, and the fee charged is a fee to the 
Sheriff in the prescribed table of fees. The plaintiff, so 
soon as he was dismissed from the position of Deputy 
Sheriff, very properly refused to take limit bonds, though 
he continued to be gaoler, clearly shewing that he himself 
did not think he was acting as gaoler in admitting debtors 
to bail for the limits. The fees belong to the Sheriff. He has 
collected them in cases where he himself took the bond, and 
long since told the plaintiff that he was not entitled to any 
part of them, and the plaintiff continued to accept the office 
of deputy year after year after that notice. They may 
amount to too small a sum for the Sheriff to have further 
insisted on the plaintiff paying them over to him, but, in 
my opinion, he has never relinquished his right to them, 
and the plaintiff must account for them.

There will be a declaration that the agreement between 
the parties is as given by the defendant ; and upon that 
basis the account will be taken, for which there will be a 
reference.
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CROSBY v. TAYLOR.

Interrogatories — A nmcera — Exceptions— Costs.

The bill alleged that a testator hy his will bequeathed a fourth 
part of his estate to be divided equally among the four child
ren of his son, who were living at the date of the will ; that 
the plaintiff was one of the children, and a beneficiary under 
the will. The defendants, trustees under the will, to inter
rogatories whether the plaintiff was not one of the four child
ren of the son mentioned in the will, and living at the date 
thereof, and beneficially entitled thereunder to some and 
what interest in the estate, after admitting the will, answered 
that they did not know t hat the plaintiff was one of the child
ren of the said son, or that she was living at the date of the 
will, or that she was beneficially entitled to an interest in the 
estate, although they were so informed and believed : —

Held, sufficient.
Specific information should he given in answers upon facts 

within the knowledge of the party answering, and the mat
ter should not be left to inference.

Where some exceptions were allowed, and others overruled, costs 
were allowed to each party.

Exceptions to Answers.

The bill alleged that Hartwell B. Crosby by his last 
will, dated April 7, 1879, bequeathed hia residuary per
sonal estate, and all hia real estate, to hia executors, Sarah 
Crosby, his wife, John M. Taylor, and Bela R. Laurance, in 
trust, among other purposes, to pay from the income thereof 
an annuity to his wife during her life, and upon her death 
uptn trust to sell the same, but with power to postpone, if 
they saw Ht, and out of the proceeds and accumulations of 
the estate, after paying a mortgage upon certain of the real 
estate, to divide, inter alia, one-fourth part of the surplus 
equally among " the four children now living of my son 
James Horace Crosby." The testator declared that in case 
any of the children of said James Horace Crosby should 
die before him (the testator) the share of the child or child
ren so dying should be added to the shares of the survivors 
or survivor of such children. Power was given to the 
trustees to apply the surplus yearly income, or the accumu-

1903.
Novembrr 17.
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190.1. lations, in repairs to the property, in paying oil" the mort- 
Caosnv gage indebtedness, and in purchasing certain leasehold 
Tiylob. improvements. The bill alleged that the testator at the 

time of his death, was possessed of real estate situate in the 
city of St John, including a lot of land ami premises on 
the corner of Union and Coburg streets, and also of per
sonal property, and that he was survived by his wife, who 
died in 1895. The plaintiff, Ernestine Helen Crosby, 
alleged that she is one of the four children of the said 
James Horace Crosby, who were living at the date of the 
will, and that she is a beneficiary thereunder. It was 
alleged that the trustees were still seized and possessed of 
the lands and premises situate at the corner of Coburg and 
Union streets, and that they had collected the rents theie- 
from, but had made no division thereof among the bene
ficiaries after the death of the widow". The defendant 
John E. Irvine was appointed trustee in the place of Bela 
It. Laurance, who had died, and it was alleged that the 
trustees had caused or permitted the defendant John M. 
Taylor to collect the rents ; that they had failed to keep 
the same in a separate I sink account, and that the defendant 
John M. Taylor had been permitted to mingle, and that he 
had mingled, the funds of the estate with his own monies, 
and had used them for private purposes. The bill alleged 
that the trustees had passed their accounts on January 
16, 1902, in the St. John Probate Court, when a balance of 
81,833.51 was found in their hands This sum, the bill 
alleged, had not been applied in accordance with the direc
tions of the will, and the plaintiff alleged that she had been 
unable to ascertain whether the amount was in the hands 
of the trustees, or how it had been invested or disposed of. 
It was alleged that the plaintiff had applied to the trustees 
for the sale and division of the property, and that this had 
not been done. It was also alleged that there were further 
monies in the hands of the defendant John M. Taylor, 
belonging to the estate, and that he was in insolvent circum
stances The bill prayed that the defendants might be 
decreed to make good the sum of 81,833.31, found to be 
due by them upon the passing of the accounts of the estate
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in the Probate Court, with interest thereon ; that an account 
might he taken ; that performance might be decreed of the 
trusts under the will ; and for the removal of the trustees 
and the appointment of others in their stead.

Interrogatories for the examination of the defendants 
were in ]>art as follows : —

2. Is not the plaintiff one of the four children of 
James Horace Crosby mentioned in the said will above 
referred to, and was not the plaintiff living at the date of 
the said will, or how otherwise ! Is not the plaintiff bene
ficially entitled under and by reason of the said will, to 
some and what interest in the said trust estate of the said 
Hartwell B. Crosby, or how otherwise, and to what pro
portion of the said estate is the plaintiff entitled ? And 
what is the plaintiff1 s interest as to principal and income 
in the said estate ! Which, if any, of the said four child
ren of the said James Horace Crosby, who were living at 
the date of the said will, have since died ? And what are 
the names and addresses of all the said children of said 
James Horace Crosby who are now living ? Which, if anyt 
of the children of the said James Horace Crosby have died 
without issue living at his or her death >

3. Set out fully and describe all the real and personal 
property that came to the hands of the said executors and 
trustees of the said estate, and the value thereof at the 
time of the death of the said Hartwell B. Crosby, and how 
the same was disposed of ? Did not the said Hartwell B. 
Crosby devise to his said executors and trustees a lot of 
land and premises on the north-east corner of Coburg and 
Union streets, and is not the said lot of land and premises 
still the property of the said estate, or how otherwise >

9. What if any property of the said estate of Hart
well B. Crosby have the trustees of the said estate, or any 
of them, sold or realized on since the death of the said 
Hartwell B. Crosby, and what was done with the proceeds 
of such sale or sales, and how were the same disposed of 
and invested at the present time ?

10. Have not the rents and income of the said estate 
of said Hartwell B. Crosby, ever since the death of the said

513
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1003. testator, always been collected by the defendant John M.
ukomiv Taylor, or by his agent or agents, or how otherwise and by 
Tavi.ok. whom, and at what periods, and why have the same been 

otherwise collected ! Are not the only payments that have 
been made to beneficiaries under the said will the payment 
of the annuity in the said will to the said Sarah Crosby, 
namely, $400 per annum, and the payment of $100 to 
George F. Barker, on or about the twelfth day of December, 
A. D. 1001, or how otherwise, and what other such pay
ments to such beneficiaries have been made, and when anil 
for what amounts and why ! Was not the last payment 
made on said annuity to the said Sarah Crosby, made in 
the month of May, A. 1). 1805, or how otherwise, and what 
other payment or payments have been made since the last 
date to the said Sarah Crosby and when and why I What, 
if any, payment was made by the defendants, or any of the 
trustees of the estate of the said Hartwell B. Crosby, by 
way of purchase of the improvements on the property of 
the said estate leased to Dr. Hamilton, or on account of 
the same ?

11. Did not the defendants, on or about the 16th day 
of January, A. D. 1902, or when otherwise, file the ac
counts of the estate of the said Hartwell B. Crosby in 
the Probate Court of the said City and County of St. 
John, or how otherwise I Did not the Judge of the said 
Court make a decree allowing the said accounts # How is 
the said balance of $1,833.51 so fourni to be due from the 
said executors and trustees to the said estate by the said 
Judge invested, or where is the said balance and monies, 
and how have the same been disposed of I What, if any, 
part of the last mentioned sum has been divided as directed 
in the said will !

12. Have not the rents, income, protits and monies of 
the said estate of Hartwell B. Crosby at all times been col
lected by the defendant John M. Taylor, or by his agent 
or agents, or how otherwise, ami when and by whom have 
the same been collected I Has not the said defendant John 
M. Taylor, at all times since the taking upon himself of the 
said trust mingled the funds of the said trust estate with
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his own proper monies, or when or how otherwise ? Has 
not the said defendant John M. Taylor, at all or what 
times or time since the undertaking of the said trust 
deposited the said trust funds, or some and what portion 
thereof, to the credit of his own private bank account, or 
how otherwise ? In whose name and in what bank or 
banks have the said trust funds and income of the said 
trust estate been deposited since the death of the said tes
tator at any and all times thereafter i Has not the said 
defendant John M. Taylor, drawn money out of the said 
bank account in which, and to the credit of which, the said 
trust funds, or a portion thereof, were deposited, by his own 
private cheque, for his own private purposes, or for pur
poses other than the purposes of the said trust, to such an 
extent, and for such amounts, that there would remain to 
the credit of the said bank account a sum of not less than 
the amount due at that time by the said John M. Taylor 
to the said trust estate, or how otherwise ? Have the 
defendants, or which (if any) of the trustees of the said 
estate of Hartwell B. Crosby, at any and what time or 
times, and for how long, kept a separate bank account for 
the monies of the said trust estate ! Has not the said 
John M. Taylor, or the said John E. Irvine, or either of 
them, applied the said trust monies, or a portion thereof, 
for their own or his own private purposes and use, and to 
what extent, if at all, or how otherwise !

13. Has not the plaintiff frequently applied to the said 
defendants, and to their solicitor, since the death of the 
said Sarah Crosby, for a division of the said estate, or for 
the payment to the plaintiff of her proportion thereof, or 
how otherwise, and what, if any, applications have been 
made to the said defendant, or the said solicitor, for that 
purpose f

These interrogatories the defendants, after admitting 
the will, answered as follows : —

2. We do not know that Ernestine Helen Crosby is 
one of the children of the said James H. Crosby, mentioned 
in the said will above referred to, and that she was living 
at the date of the sai 1 will, and that she is beneficially

1903.
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Taylor.
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190.S. entitled to an interest in the said estate, although we are 
Cbobbv so informed and believe. We have no knowledge as to the 
Tavi.ok. death of any of the children of the said James H. Crosby, 

but are informed and believe that all the children of the 
said James H. Crosby are living. We are informed and 
believe that James H. Crosby has tive children living. At 
the hearing before the Judge of Probate at the Probate 
Court in and for the City and County of St. John, at the 
passing of the accounts of the executors and trustees of 
Hartwell B. Crosby’s estate, and wherein a decree was 
made dated the sixteenth day of January, A. D. 1902, 
as mentioned in the eleventh paragraph of the plaintiff s 
bill of complaint, four persons claiming to have a benefi
ciary interest in the said estate, and to be the children of 
the said James H. Crosby, were represented by proctor, 
and the names of the saiil children are as follows : George 
B. Crosby, Hartwell B. Crosby, Annie Wessels and Bessie 
L Crosby, and by the said decree it does not appear that 
the plaintiff was represented at the hearing.

3. The real estate that came to the hands of the 
executors and trustees is situate in the city of Saint John, 
and is described as follows :

“ Beginning at the north-cast corner of Union and 
Coburg streets, in the said City of St. John," etc.

9. We admit that the trustees of Hartwell B. Crosby, 
deceased, have not sold the land and premises on the corner 
of Union and Coburg streets, but we allege that the same 
has been held by the trustees at the request of all benefi
ciaries, including the plaintiff. We allege that after the 
death of the said Sarah Crosby the trustees intended to sell 
and dispose of the said property, according to the terms of 
the will, but owing to the then general depression of real 
estate the legatees and peixms interested represented that 
it would not bo in the interests of the beneficiaries that the 
said property should be sold, and requested the trustees to 
hold the same for a time until there should be a better 
market for the property, and that the trustees should con
tinue to administer the same. The trustees, in compliance 
with the said request, and deeming it to be in the interest
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of all parties, have continued to administer the property, 
and have regularly filed and passed their accounts of such 
administration in the Probate Court in and for the City 
and County of St. John, up to the sixteenth day of Jan
uary, A. I). 1902. We charge and allege that the plaintiff 
was a party to the request that the trustees should con
tinue to administer the said property, and the said trustees 
have continued to administer the said trusts for eight years 
and upwards after the death of the life tenant, in pursu
ance of such request, and believing that it was in the 
interests of the lieneticiaries, and no complaint or objection 
was ever made by the plaintiff that said property was not 
sold, or was any notice given to the trustees by the said 
plaintiff, or any of the beneficiaries, nor any demand made 
U|>on the trustees that the said property should be sold, 
until just about the commencement of this suit when the 
plaintiff, through her solicitor, notified the trustees that she 
wanted the property sold. The trustees through their 
solicitor informed her solicitor that they would proceed to 
sell the property, and requested the views of the plaintiff 
as to the best mode of selling ; but tbe suit was commenced 
before the trustees were able to carry out their intentions, 
and while they were endeavoring to procure the informa
tion and as to the most advantageous mode of selling. 
We allege that the persons representing fifteen-sixteenths 
of the residuary estate have, since this action was com
menced, notified the trustees that they do not wish the 
property sold, and claim that it is against the interests of 
the beneficiaries to make a sale of the same at the present 
time ; and we charge and allege that the plaintiff, against 
good faith and contrary to the request and assent to the 
trustees to continue to administer the said trusts, and with
out proper and reasonable notice to the trustees, and to the 
other beneficiaries, and through a spirit of malice, and in 
the hope of compelling the other interested parties to buy 
her out, and of extorting a large figure for her interest, if 
any, and against the interests of the other beneficiaries, has 
commenced this action, and that the plaintiff should be 
prevented from bringing and prosecuting this action until

1903.
Ckohbt

Taylor.
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1903. reasonable and proper notice lias been given the trustees, 
Crosby and satisfactory proof given that she is entitled to an inter- 
TavIob. est in said property.

10. We admit that the defendant John M. Taylor, ns 
such trustee, has for some years up to the first day of July, 
A. I). 1903, collected all rents and income of the sait! estate 
We allege that at the time of the death of the said Hart
well li. Crosby the property was very much run down and 
became delnpidated, and the net income was insufficient to 
pay the annuity mentioned in the said will. The then 
trustees improved the property and increased the income. 
From the accumulations over and above the said annuity 
they paid in addition to the improvements the sum of 
$3,000.00 on the mortgage. In the year A, 1). 1899 
a building in the rear of the property was destroyed by 
tiro, and the trustees rebuilt the same anil expended the 
sum of 81,386.00. The amount of the insurance received 
was 8863.85. The trustees also made improvements from 
time to time upon the premises as required, the accounts 
whereof, up to the 16th day of January, A. Ü. 1902, are 
tiled in the Probate Court in and for the City and County 
of St. John, and were passed and allowed by the Judge 
of Probate in due form of law. We charge and allege that 
all the funds of the said estate have been applied in accord
ance with the trusts of the will of the said Hartwell it. 
Crosby, both before and since the death of the said Sarah 
Crosby, and all such sums since the death of the said Sarah 
Crosby are set out in the said accounts so tiled, passed and 
allowed by the said Judge of Probate, in a Court of Pro
bate duly held in and for the City and County of St. 
John, and to which we beg leave to refer. We deny that 
the terms of the will provided for the payment out of the 
income to any of the residuary legatees while the mortgage 
remained unpaid. We allege that the terms of the said will 
require the trustees, upon the sale of the property, to pay 
the said mortgage and to distribute the surplus among 
the residuary legatees. The decree of the Judge of Pro
bate, dated the 16th day of January, A. D. 1902, in 
passing and allowing said accounts of the said trustees,
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fourni thill, the sum of $1,833.61 was in the hands of the 
trustees. At the request of the said beneficiaries made at 
the said hearing in the Probate Court, the said John M. 
Taylor, with the assent of the said John K. Irvine, proposed 
to pay the sum of 31,600 out of the amount then in his 
hands among the beneficiaries in the proportion mentioned 
in the said will, and had actually distributed 31,000 of the 
said amount among the said beneficiaries up to the time the 
above plaintiff threatened to commence these proceedings, 
and the 1 «dance of $88.1.51 remains in the hands of the 
said John M. Taylor.

11. We admit that the defendants did on or about the 
sixteenth day of January, A. I). 1002, file the accounts of 
the said estate of Hartwell If. Crosby in the Prolsite Court 
in and for the City and County of St. John, and the Judge 
of the said Court made a decree allowing the accounts.

12. The defendants admit that previous to the first 
day of July, A. 1). 1903, the rents, monies and incomes of 
the said estate have not been kept in a separate bank 
account, nor was any separate bank account opened in any 
bank under the name of the trustees as such ; all the trans
actions of the said estate have I«en kept by John M. Tay
lor in a separate account, wherein all sums received have 
Iwen entered under their respective dates, and also entries 
made of all |wymenta ; generally all funds on hand have 
been deposited in the bank, but not under a separate name, 
being in the name of the said defendant John M. Taylor. 
We deny that there was any using of the funds of the 
said estate by the said John K. Irvine, he not having col
lected or received any of the said funds, and the said John 
M. Taylor for himself denies that he, the said John M. 
Taylor, used the estate funds for his own purposes : and 
the said John E. Irvine, upon information from the said 
John M. Taylor, also denies that the said John XI. Taylor 
used the funds. Since the first day of July, A. 1). 1903, 
the said defendants have kept the funds of the said estate 
in a bank account in the name of the trustees.

13. The defendants deny that the plaintiff made any 
application to them, or to their solicitor, for the sale of the

519 

1903. 
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1903. said property, and the division of the said estate, until just
Crosby

Taylor.
within a short time before the commencement of this suit, 
when a letter to that effect was received by the trustees 
from the plaintiff's solicitor. The defendants allege that 
immediately upon receiving said notification they instructed 
their solicitor to inform the plaintiff's solicitor that if any 
of the beneficiaries desired the sale of the property the 
sale would be made, and we charge and allege that the 
said solicitor was informed that immediate steps would be 
taken to sell the property, but that as all the stores were 
under lease until the tiret day of May, A. D. 1904, and as 
it might lie advantageous to negotiate with the representa
tives of the Hamilton estate in reference to acquiring said 
lease, the sale could be made to better advantage later in the 
year, but that the said sale would be brought on as soon as the 
trustees could communicate with the representatives of the 
Hamilton estate as to the lease held by the said estate, and 
a decision made as to the best mode of selling, but the 
plaintiff, without any reasonable notice, and without allow
ing the said trustees reasonable time to prosecute their 
inquiries, ami to consult with the beneficiaries, and procure 
proper information as to the best mode of selling the 
estate, immediately commenced this action ; and the defend
ants further allege that they took immediate steps for pro
curing such information and to sell the said property ; that 
they have advertised the sale of the said property for the 
third day of October now next, and intend to wind up the 
said estate and make the distributions required by the will.

• Exceptions were tiled as follows : —
1. For that the said defendants have not in and by 

their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the second of the said plain
tiff s interrogatories, whether or not the plaintif! is one of 
the four children of James Horace Vrusby, mentioned in 
the saiil will referred to in the plaintif!’s first interrogatory, 
and whether or not the plaintiff was living at the date of 
the said will.



Il] NEW BRUNSWICK EQUITY REPORTS. 521

2. For that the said defendants have not in and by 1903. 
their said answer, according to the best of their knowledge, crohuv 
remembrance, information and Ijelief, answered and set Tivéoa. 
forth in their said answer to the second of the said plain
tiff1 s interrogatories, whether or not the plaintiff is bene
ficially entitled, under and by reason of the said will, to
some and what interest in the said trust estate of the said 
Hartwell B. Crosby, or how otherwise.

3. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the second of the said plain
tiffs interrogatories, to what proportion of the said estate 
the plaintiff is entitled, and what is the plaintiff's interest 
as to principal and income in the said estate.

4. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and Ixdief, answered and set forth 
in their said answer to the third of the said plaintiff s inter
rogatories, what was the value of the real and personal 
property that came to the hands of the executors and trus
tees of the estate of the said Hartwell B. Crosby at the 
time of the death of the said Hartwell B. Crosby, and how 
the same was disposed of.

5. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the third of the said plaintiffs 
interrogatories, whether or not the lot of land and premises 
on the north-east corner of Coburg and Union streets, 
devised by the said Hartwell B. Crosby to his executors 
and trustees, is or is not still the property of the said 
estate.

(i. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the ninth of the said plain
tiffs interrogatories, what, if any, property of the said 
estate of the said Hartwell B. Crosby have the trustees of
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1903. the said estate, or any of them, sold or realized on since the 
i'bomiy death of the said Hartwell B. Crosby, and what was done 
tavIoh. with the proceeds of such sale, or sales, and how were the 

same disposed of and invested at the present time.
7. For that the said defendants have not in and by 

their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the tenth of the said plaintiff's 
interrogatories, whether or not the rents and income of the 
said estate of the said Hartwell B. Crosby have, ever since 
the death of the said testator, always been collected by the 
defendant John M. Taylor, or by his agent or agents, or 
how otherwise, and by whom and at what period, and why 
have the same been otherwise collected.

8. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the tenth of the said plain
tiffs interrogatories, whether or not the only payments 
that have been made to beneficiaries under the said will 
were the pa) ment of the annuity provided in the said will 
to the said Sarah Crosby, and the payment of SI00.00 to 
(leorge F. Barker, on or about the twelfth day of December, 
A. 1). 1001, and what other payments to such beneficiaries 
have lieeu made, and when and for what amounts, and 
why.

V. For that the said defendants have not, in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and lielief, answered and set 
forth in their said answer to the tenth of the said plain
tiff's interrogatories, whether or not the last payment that 
was made on the said annuity to the said Sarah Crosby 
was not made in the mouth of May, A. D. 1895, and what 
other payment or payments have been made since the said 
date to the said Sarah Crosby, and when and why.

10. For that the said defendants have not, in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and lielief, answered and set 
forth in their said answer to the tenth of the said plaintiff's
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interrogatories, what, if any, payment was made by the 
defendants, or an)- of the trustees of the estate of the said 
Hartwell ti. Crosby, by way of purchase of the improve
ments on the property of the said estate, leased to Dr. 
Hamilton, or on account of the same.

11. For that the said defendants have not, in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the eleventh of the said plain- 
tilt's interrogatories, how the said balance of 81,333.51. 
found to be due from the said executors and trustees to the 
said estate by the Judge of the Probate Court in his decree 
allowing the accounts of the estate, is invested, or where is 
the said 1 «dance and moneys, and how the same have been 
disposed of.

12. For that the said defendants have not, in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the eleventh of the said plain- 
titrs interrogatories, what, if any, |«irt of the said last 
mentioned sum has been divided as directed in the said 
will.

13. For that the said defendants have not, in and by 
tbeir said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the twelfth of the said plain
tiff s interrogatories, whether or not the said defendant 
John M. Taylor, has at all times since the taking upon 
himself of the said trust, mingled the funds of the said 
trust estate with his own private moneys, or when and 
how otherwise.

1*. For that the said defendants have not, in and by 
their said answer, according to the beat of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the twelfth of the said plain
tiffs interrogatories, whether or not the said defendant 
John M. Taylor, has at all or what time or times, since the 
undertaking of the said trust, deposited the said trust

1903.
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funds, or Home, or whut |mrtion thereof, to the credit of hie 
own private bank account or how otherwise.

15. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in the said answer to the twelfth of the said plain
tiffs interrogatories, in whose name and in what liank or 
banks the said trust funds and income of the said trust 
estate have lieen deposited since the death of the said testa
tor at any and at all times thereafter.

16. For that the said defendants have not, in and by 
their said answer, according to the best of their knowledge, 
remembrance,information and belief,answered to the twelfth 
of said plaintiffs interrogatories that portion of the twelfth 
interrogatory which is in the words and figures following : 
“ Has not the said defendant John M. Taylor drawn money 
“ out of the said bank account in which, and to the credit 
“ of which, the said trust funds, or a portion thereof, were 
"deposited, by his own private cheque for his own private 
“ purposes, or for purposes other than the purposes of the 
“ said trust, to such an extent and for such amounts that 
" there would remain to the credit of the said bank account 
" a sum of not less than the amount due at that time by 
“the said John M. Taylor to the said trust estate, or how 
“ otherwise ' ’*

17. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the twelfth of the said plain
tiff s interrogatories, whether the defendants, or which (if 
any) of the trustees of the said estate of Hartwell B. Cros
by. at any and what time or times, and for how long, have 
kept a separate bank account for the moneys of the said 
trust estate.

18. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answensl and set 
forth in their said aiswcr to the twelfth of the said plain
tiffs interrogatories, whether or not the said John M.
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Taylor, or the said John E. Irvine, or either of them, applied 
the said trust moneys, or any portion thereof, for their 
own or his own private purposes and use, and to what 
extent.

19. For that the said defendants have not in and by 
their said answer, according to the best of their knowledge, 
remembrance, information and belief, answered and set 
forth in their said answer to the thirteenth of the said 
plaintiffs interrogatories, whether or not the plaintif!' has 
frequently applied to the said defendants, and to their 
solicitor, since the death of the said Sarah Crosby, for a 
division of the said estate, or for the payment to the plain
tiff of her proportion thereof, or how otherwise, and what 
(if any) applications have been made to the said defend
ants or the said solicitor for that purpose.

Argument was heard October 23, 1903.

F. R. Taylor, in support of the exceptions

If. If. Aliev, K. C„ contra.

1903. November 17. Barker, J.:—

The first exception is that the defendants have not, ac
cording to the liestof their knowledge, remembrance, infor
mation and belief, stated whether or not the plaintiff is one 
of the four children of James Horace Crosby, mentioned in 
the will, or whether or not she was living at the date of the 
will. The answer to this part of the interrogatory is as 
follows : “ We do not know that Ernestine Helen Crosby 
is one of the children of the said James H. Crosby men
tioned in the said will above referred to, and that she was 
living at the date of the said will, and that she is benefi
cially entitled to an interest in the said estate, although we 
are so informed and believe. We have no knowledge as, 
to the death of any of the children of the said James H. 
Crosby, but are informed and believe that all the children 
of the said James II. Crosby are living."

In disposing of exceptions to an answer on the ground 
of insufficiency there are two rules which must never be

VOI. II. K. B. E. H.-S4

1903.

TayÎjOR.
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1903. lost sight of. In the first place, the plaintiff is entitled to 
Crosby the defendant's knowledge as to the matters in reference 
Taylor, to which he is interrogated, and if he denies all knowledge, 
Barker, J. then he is entitled to his information and belief, for it is a 

rule that the Court will believe what the defendant believes 
against himself. The other rule is that where the substan
tial information is given, though not strictly and technic
ally, it is sufficient where there is nothing to suggest that 
the defendant is seeking to avoid giving the information : 
Rende v. Woodrooffe (1).

As to the first exception I think the defendants admit 
the facts on information and belief, though they deny all 
knowledge, and that is, I think, sufficient.

Sen mil and Third Exception».—These also relate to 
the plaintiff’s title or right to bring this suit, and the 
objection is that the defendants have not stated, either by 
knowledge or on information and belief, whether or not 
the plaintiff is beneficially entitled under the will, or to 
what interest in the trust estate. It is true that the 
defendants do not in so many words admit that the plain
tiff is entitled to one-fourth of the trust property, but 
they do admit the will under .which she claims to lie 
entitled, and under which she in fact is entitled to one- 
fourth as one of the four children of James H. Crosby 
living when the will was made. If the interrogatory had 
been directed to the amount of the fund the case would 
have been altogether different; but the plaintiff’s case is 
based on the fact that she is one of the four children 
entitled under the will, which fact is admitted. It was 
argued that the plaintiff might have assigned her share, 
and that the defendants, in view of that possibility, should 
have admitted the plaintiffs right in words. There is no 
suggestion anywhere that the plaintiff had [inrted with her 
rights; no interrogatory is framed to suggest any such 
thing. The defendants do not set up any such defence, 
and I am unable to see why they could be expected to 
volunteer admissions altogether irrelevant to the case as 
presented in the pleadings.

(1) at Beav. 421.
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Exception» Eleven and Twelve. — These exceptions 
relate to a balance of $1,833.51, found to lie in the defend
ants' hands hy a decree of the Probate Court, and the man
ner in which it was distributed. I think the interroga
tories to which these exceptions refer are substantially 
answered. They name the persons to whom the amounts 
were paid, and they are the persons entitled under the will.

These exceptions—1,2,3,11 and 12—will, therefore, 
be overruled. The remaining exceptions must, I think, be 
allowed. They all relate to matters peculiarly within the 
knowledge of the defendants, and refer to their manage
ment of the trust property. In such a case there can be 
no excuse for not giving precise and specific information, 
and the plaintiff should not be compelled to get it as mere 
inference, which may or may not lie accurate, and which at 
best has to be reached by argument upon other facts. It 
is unnecessary to go through each of these exceptions, for 
all of them are obviously insufficient — in many cases no 
attempt whatever having been made to answer the inter
rogatory.

The order will be that the exceptions— 1,2, 3, 11 and 
12 — will lie overruled with costs, and the remaining 
exceptions —4, 5, 6, 7, 8, 9, 10, 13, 14," 15, 16, 17, 18 and 
19 — will lie allowed with costs. The Clerk will tax the 
costs of liotli parties and deduct the one sum from the 
other, and certify the balance due, which balance is ordered 
to lie paid as certified.

1903.

Barker, J.
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10113. .SMITH v. WHIG HT.
Drccmbcr 15.

Debtor and Creditor—Fraudulent Conveyance — Stat. IS 
Elit. c. 5.

A son living on a farm owned by his mother, worth about $700, 
and who had worked on it without wages, and had contri
buted his earnings from other work to the support of herself 
and family, refused to continue the arrangement. A con
veyance of the farm was thereupon made to him for $600, 
his contributions from his earnings being placed at $300, and 
the balance being paid by cash and a horse. At the time, 
the mother was indebted to the plaintiff' in the sum of 
$131.00:—

Held, that the conveyance was not fraudulent under Statute 13 
■US. 8.1.

Bill to set «side a conveyance ns fraudulent under the 
Statute 13 Eliz. c. 5. The facts arc sufficiently stated in 
the judgment of the Court

Argument was heard December 5, 1903.

IT. P. Jones, for the plaintiff.

F. H. Car veil, for the defendants.

1903. December 15. Barker. J.: —

The plaintiff seeks a decree to set aside a conveyance 
of a house and farm in Carleton County, made by the 
defendant Martha A. Wright, to the defendant Clarence 
0. Wright, her son. dated Octolicr 20, 1900, on the ground 
that it is fraudulent under the Statute 13 Eliz. c. 5. ns 
having been made with intent to delay, hinder and defeat 
creditors. She seems to have become the owner of this 
property in 1893, and with her hueliand and family has 
been residing on it ever since. The family consists of the 
defendant Clarence, who is the eldest child, and only son, 
and eight daughters. The conveyance in question was 
placed on record two days after it was executed, and the 
consideration mentioned in it is 3500. The defendant 
Edmund Wright, who is the husband of Martha, and father
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of Clarence, some years ago had some dealings with the 
plaintiff, by which he became indebted to him in something 
upwards of $100, and at a later date, and before tbe con
veyance was made, tbe defendant Martlia Wright was 
induced, or at all events did give her own note to the 
plaintiff for the indebtedness of the husband. There were 
some small dealings afterwards, so that the indebtedness 
amounted to $131.6* at tbe time the conveyance was made, 
and for this sum and costs the plaintiff recovered a judg
ment in the York County Court, in a suit commenced on 
January 24, 1902. An execution was issued on this judg
ment, to which a return of nulla bona was made. The value 
of the premises, as given by the plaintiff, is $700 or $S00, 
but the defendants value them at about $500. The husband 
does not seem to have done much work on the farm—the 
wife and son practically did everything.

The plaintiff gave no evidence in support of his case 
except the evidence of the indebtedness, and tbe relation
ship between the parties, and I was asked practically to 
say that a conveyance made by a woman to her son, who 
was then of the age of 23 years, professedly for a valuable 
consideration, of premises worth $700 or $800, was void 
under the Statute, liecause she was indebted in the sum of 
$130. There was no insolvency, nor pressure for payment; 
no suit even threatened, and in fact, as it seemed to me, an 
entire alisence of all the circumstances which in such cases 
are usually relied on as badges of fraud. The defendant 
Clarence Wright, stated that he had been working since 
he was sixteen years of age in the woods in the winter 
time, and on the farm in the summer, anil turning in his 
wages to his mother for the support of herself and the family, 
and that he had purchased some stock which was on the 
farm ; that he eventually became dissatisfied with this 
way of living, and told his mother that he could not 
continue it, and was going away, and that he would not 
put any more money in the farm until he knew how he 
was to get it back, and that she then requested him not to 
leave them, and that she would sell him the farm for $500, 
and give him a deed of it — taking the sum already

1003.

Whioiit. 
Darker, J.
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advanced os equal to 8300, which was said to be the fact. 
He also stated that he paid his mother 8100 in cash, and 
gave her a horse worth another 8100, and that he knew 
nothing of his mother’s indebtedness to the plaintiff. This 
account is corroborated by the mother, and unless I ignore 
their evidence altogether I must conclude that the transac
tion is a perfectly honest one in every way. The plaintiff’s 
Counsel asked me to set aside the evidence of these two 
defendants, liecause some of their statements on the stand 
were not in all particulars consistent with statements made 
in their sworn answer. But these conflicting statements 
are not very important, and certainly do not shew that the 
parties are deliberately perjuring themselves. So far from 
that, I saw nothing in the demeanour of either of the wit
nesses when giving their evidence, to lend me to think 
they were not telling the truth. Without their evidence 
at all I should not have thought the plaintiff had made out 
any case of fraud under the Statute, or otherwise, but with 
it there seems no ground whatever for the plaintiff’s con
tention. The grantor had ample means to pay her debts, 
for she owed nothing, except to the plaintiff', and some 8(i 
liesidea. There was nothing secret about the transaction ; 
the conveyance was immediately put upon record, ami, as 
1 said before, there is an entire alisence of all those circum
stances, which, even in the case of a voluntary conveyance, 
an- considered necessary to warrant a Court in finding an 
intention to defeat creditors. See Holme« v. Penney (1); 
Thompson v. H'eister(2).

The plaintiff’s hill must be dismissed with costs.
<1)8 K.& J. 00. (2) 7 Jur. <N. 8.) 581.
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BURDEN V. HOWARD. 

— No. 2. See ante, p. 461.

1903.
Novtmlttr 19.

Contempt of Court — Preach of injunction order — Motion to 
commit — Conte,

Where, in a suit for a declaration that the plaintiff and defend
ant were partners, tile defendant, iu Breach of an interim 
injunction order, collected délits due the alleged firm, lint 
which, Hulweipiently to the service of a notice of motion for 
his commitment, he jiaid to the receiver in the suit, he was 
ordered to pay the costs of the motion.

Motion by the plaintiff, on notice, that the defendant, 
Lorenzo B. Howard, stand committed for breach of an 
injunction order. The suit was brought for a declaration 
of partnership between the plaintiff and defendant, for a 
dissolution, and the usual accounts. On April 11, 1903. an 
ex parte injunction order was made by Mr. Justice Landry 
restraining the defendant until April 23rd, from, inter 
alia, collecting, receiving, or getting in, or interfering with 
the debts, accounts, bills, notes and assets of the firm. 
Service of the order was made upon the defendant the 
same day. On April 21st, motion on notice was made 
before Mr. Justice Barker to continue the injunction, and 
to appoint a receiver. On April 25th, an order was made 
continuing the injunction and appointing a receiver, the 
interim injunction having in the meantime been continued. 
The breach of injunction complained of was the collection 
hy the defendant of certain debts due the alleged firm. These 
consisted of a debt of 821 collected from one Thomas 
Allen ; a debt of 35 collected from one Dexter Allen, and a 
debt of 859.60 collected from Robinson, Wright & Co., Ltd. 
It was also complained that the defendant had made 
other collections, the particular* of which the plaintiff' hud 
not been able to ascertain, and that on April 8th, the 
defendant had transferred from the firm’s bank account
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the sum of $19 to his private bank account. The affidavit 
of Thomas Allen stated that lie was indebted to the firm in 
the sum of $21 for a suit of clothes, and that lie gave the 
defendant some time in May or June, 1903, an order on his 
(Allen’s) employers for the amount. That on August 28, 
the defendant told him the order had been paid, and gave 
him a receipt in these words : " Received from Thomas 
Allen the sum of twenty-one dollars as deposit on suit and 
vest." Allen at the same time ordered from the defendant 
a suit of clothes and vest to cost $25. This clothing bad 
never been delivered. At the time he took the receipt he 
did not read it. On motion before Mr. Justice barker, on 
October 20, 1903, it was ordered that the defendant pay to 
the receiver the $19 on de[>06it in the firm’s name on April 
8th, and nil amounts collected by him, being assets of the 
firm in his hands, within ten days from the service of the 
order upon him, and that in default he stand committed to 
the common gaol of the County of Westmorland, anil that 
a warrant should issue accordingly, unless the defendant, 
having fourteen Jays’ notice thereof, should shew cause to 
the contrary on >he third Tuesday in November. Subse
quently to the service of the order the defendant paid to 
the receiver the different amounts,'and also a sum of $17 
collected from one Oliyn, und a sum of $5 collected from 
one Sweeney. The defendant made an affidavit in defence, 
which is sufficiently referred to in the judgment of the 
Court.

November 17. />. Jordan, K. C., shewed cause, sub
mitting that the case was not one for commitment, and 
that the Court's authority would be sufficiently vindicated 
if the defendant were ordered to pay the costs of the 
motion.

M. U. Tee*I, K.C., and C. Liimel Haningtu», in support 
of the motion :—

The defendant has lieeu guilty of a gross and deliber
ate contempt of the Court, and should be punished by 
imprisonment.
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1903. Novembel- 19. Barker, J.: —

This is a motion for an order committing the defend
ant to prison for a breach of an injunction order, granted 
in this cause by Mr. Justice Landry, on April 11, 1903. 
The suit is brought for the winding up of an alleged part
nership between the parties, by which they carried on a 
tailoring business under the name of L R. Howard & Co. 
The breach of injunction complained of, as set out in the 
affidavits, is the collection by the defendant of certain 
debts due the partnership. The defendant denies that 
any partnership ever existed between them. He, however, 
admits the collection of the debts in question, and if any 
such partnership did exist there is no doubt that the 
amounts collected were due the partnership, and that their 
collection was a breach of the injunction order. The 
defendant has put forward certain circumstances explana
tory of his conduct, and his Counsel has relied upon them 
as an answer to this application, so far as it seeks to have 
the defendant committed.

It would be a misfortune for suitors, who are obliged 
to come to this Court for the enforcement of their rights, 
if any countenance were given to the notion that the Court’s 
orders can be disobeyed with impunity, or that on a proper 
case clearly made out before it, there should be any hesita
tion about visiting those guilty of a wilful disobedience to 
its orders with a speedy and appropriate punishment. At 
the same time the Court must exercise a discretion as to 
the circumstances of each particular case. And it cannot 
lie said that either the authority of the Court, or the proper 
administration of justice, for which that authority exists, 
can only be maintained by disposing of all cases, even of 
wilful disobedience, by the same rule, and by meting out 
to all offenders one and the same punishment.

In Cornirh v. Uptun (I) the Court hesitated to commit 
a defendant alleged to have been guilty of a breach of an 
interim injunction, when it appeared that he had endeav
ored to set himself right in respect to the original charge 

(I) 4 L. T. (N. 8.) 802.

1903.
Hvkdek 

Howard. 

RjirkiT, J.
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against him, and the motion was ordered to stand over till 
the following term, the defendant paying the costa of the 
application. The present case is one of an interim injunc
tion, and one also where the fact as to the existence of the 
partnership is an unsettled question ; anil if the defend
ant’s view on that point is correct the collection of the 
money was all right. Besides this, the affidavits shew that 
the defendant has paid over to the receiver the sum of 
819, transferred from the firm’s bank account to his own 
private bank account, on the 8th April—three days before 
the injunction was obtained. As to the 859.50 collected 
from Robinson, Wright & Co., Ltd., he says he appropri
ated it in part payment of a note of the firm, which fell due 
about the time he collected the money, but that, notwith
standing this he has, since notice of this motion was served, 
paid that amount also to the receiver. He has also paid 
over the 821 collected from Thomas Allen, and the 85 
balance of Dexter Allen's account; also 817 collected 
from one Olsen, and 85 from one Sweeney. I do not wish 
it to be thought that this reparation — forced as it in all 
probability has been by fear of imprisonment—constitutes 
any answer to this motion. It is but one circumstance 
which may fairly be considered in disposing of it. The 
defendant also says that these amounts which he has paid 
to the receiver, are all the moneys in any way connected 
with the firm’s business which he has received since the 
injunction order was granted ; that he had no intention of 
wilfully committing any breach of the injunction order 
when he collected them, and that, us soon as he was advised 
that he should not have taken them, he paid them over to 
the receiver. Though the circumstances under which, at 
all events, some of these collections were made, as the 
defendant himself details them, are by no means without 
suspicion, 1 think, in consideration of all the facts, I may 
act upon his statement, and that, if he is conqielled to pay 
the costs of this motion, the ends of justice will be fully 
met. The order for commitment will, therefore, be refused, 
and the costs of this application the defendant must pay to 
the plaintiff.
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TURNER v. TURNER.

Jurisdiction — Probate of will devising real estate — Conclu
siveness of, in this Court.

Probate of a will devising real estate is not conclusive evidence 
of the validity of the will in this Court.

Demurrer to bill. The facts are sufficiently stated in 
the judgment of the Court.

Argument was heard January 8, 1004.

D. Jordan, K.C., in support of the demurrer :—

The will having been admitted to probate cannot be 
impeached in this Court : Meluish v. Milton (1); Hoyne v. 
Koiutborougli (2); Fitzpatrick v. Drydcn (3).

[Barker, J. :—Those cases relate to personalty. I have 
always understood the rule to he that the decree of the Pro- 
liute Court respecting personalty is binding on the Court of 
Chancery, but not where the subject matter is real estate ]

M 0. Teed, K.C., contra :—

Probate is only conclusive as to personalty. In Eng
land, legislation has been enacted giving the same effect 
to a probate, after proof in solemn form, in resjicct to 
realty : 20 & 21 Viet, c. 77, s. 62. If not proved in solemn 
form the probate is not conclusive evidence of its validity 
and contents. Section 64 enacts that “ where, accord
ing to the existing law, it would be necessary to produce 
and prove an original will in order to establish a devise or 
other testamentary dis[>oaition of or affecting real estate, 
it shall be lawful for the party intending to establish in 
proof such devise or other testamentary disposition to give 
the opposite party, ten days at least before the trial or 

(1) 8 Oh. D. 27. (2) U H. L Cas. 18. (8) 80 N. B. 588, 565.

1904.
January 19.
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proceeding in which the said proof shall be intended to be 
adduced, notice that he intends, at the said trial or other 
proceeding, to give in evidence as proof of the devise or 
other testamentary disposition the probate of the said will, 
or the letters of administration with the will annexed, or a 
copy' * * * and in every such case such probate or letters 
of administration,or copy thereof * * * shall be sufficient 
evidence of such will and of its validity and contents, not
withstanding the same may not have been proved in solemn 
form, or have lieen otherwise declared valid in a contentious 
cause or matter, as herein provided, unless the party receiv
ing such notice shall, within four days after such receipt, give 
notice that he disputes the validity of such devise or other 
testamentary disposition." “ Sufficient evidence," has been 
held to mean prima facie, and not conclusive, evidence : 
llarraclouylt v. Greenhouyli (2). In this respect the sec
tion accords with the legislation of this Province : 33 Viet., 
c. 34, s. 15; c. 77 C. S., s. 15; 57 Viet., c. 20, s. til. The 
latter section provides that when a party' may be desirous 
of giving in evidence in any Court any' will duly admitted 
to probate, or any copy which may have been duly regis
tered an 1 lie relevant to the matter in question, he may 
produce in evidence a copy of such registry, certified by 
the registrar of the county where the same is registered, 
which copy' shall be received and allowed as evidence of 
the contents of such will, and prima facie [evidence] of its 
validity and due execution. The section does not preclude 
us from deny'ing the validity of the will. See Doe <1. tii monde 
v. Gilbert (l>*

(1) L. R. 2 Q. B. 612. (2) 22 N. B. 676.
* By e. 162, s. 68, C. 8. 1606, it is enacted that “ Where pro- 

hate of a will is granted in solemn form liy any Proliate Court In 
this Province, the proliate shall enure for the iieneflt of all per
sons interested in the real estate affected hy such will, and the 
probate copy of such will, or the letters of administration with 
such will annexed, or a copy thereof respectively, stamped with 
the seal of such Proliate Court, shall, in all Courts, and in all 
suits and proceedings affecting mil estate (save proceedings by
way of appeal under chapter 118 of these Consolidated Statutes, 
or for tlie revocation of such proliate or administration), be 
lecsived as conclusive evidence of the validity and contents of
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1904. January 19. Barker, J.:—

This is a demurrer by two of the defendants to the 
plaintiff"s bill. It appears by the bill that one Hiram 
Turner died on 15th January, 1903, leaving him surviving 
a widow and several children, all of whom are parties to 
this suit. He was possessed of several lots ot real estate 
which, it is said, are of considerable value, and which, in 
the case of an intestacy would, subject to the widow’s 
dower, now l>elong to the parties to this suit as tenants in 
common. This hill is tiled for a partition of this real 
estate. It is, however, alleged in the bill that the widow, 
soon after her husband’s death, produced a writing pur
porting to he a will of her husband, by which he gave to 
her absolutely all his real estate, and also all his per
sonal estate, and appointed her and Thomas Bliss Turner, 
one of the sons, executrix and executor. This will is dated 
January 13, 1903. The bill alleges that this will was 
admitted to probate in the Probate Court of Westmorland, 
and that it was recorded in the Registrar’s office for that 
county on the 17th day of June last, and that under it the 
widow and the defendant, Walter Turner, claim that the 
said real estate passed to the widow in fee simple. The 
bill then alleges that this will is void, as having been 
obtained by undue influence, and for other reasons It is 
further alleged iu the bill that the widow, in July last, 
conveyed to the defendant, Walter Turner, a portion of the 
land, and that he is preparing to cut the trees from it. 
The demurrer is by the widow and Walter Turner, and the 
ground is that, as the will was allowed in the Probate 
Court, and the decree of that Court still stands in force,
such will, in like manner as a probate is received iu evidence in 
matters relating to the personal estate ; and where, on applica
tion to prove the will In solemn form by decree or order of the 
Probate Court, probate is refused or revoked on the ground of 
the invalidity of the will, such decree or order shall enure for the 
benefit of the heir-at-law or other person against whose interest 
in real estate such will might operate, and such will shall not be 
received In evidence In any suit or proceeding in relation to real 
estate, save In any proceeding by way of appeal from such decree 
or order.’’—Rep.
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1904.
Turner 

Turner. 

Barker, J.

I VOL.

this Court is precluded from entertaining a suit involving 
the validity of the will, and that the question is res judi
cata.

I have never understood that the decision of a Probate 
Court as to the validity of a will on an application for 
letters testamentary had any effect whatever, except as to 
the personalty. There was a difficulty at one time in suits 
for partition where there was a bond fi.de contest as to the 
title of the land sought to be partitioned, but it bad nothing 
to do with the decision of the Probate Court a« to the 
validity of the will. It was simply a matter of practice, 
and when such cases arose the bill was retained until the 
title could he tried at law by a jury in an action of eject
ment. That was the course adopted by the present Chief 
Justice in Ogden v. Anderson (1), where the authorities 
for that procedure are cited. This practice was adhered 
to even after the passage of Sir John Roll’s Act (25 & 26 
Viet., c. 42): Slade v. Barlow (2).

By the Act now in force here (53 Viet., c. 4, s. 106) 
power is expressly given to this Court in a partition suit, 
without holding the bill, or directing an issue, to decide all 
questions that may arise in the pleadings with respect to 
the legal title to the lands sought to lie partitioned. This 
section is ample, I think, to confer the authority upon this 
Court. The question, if necessary, can be tried before a 
jury, and there is practically no difference between the 
two Courts as now established in a matter of this kind. 
I did not understand Mr. Jordan to contend this, but I 
allude to it as the matter was mentioned incidentally. 
His objection would apply to an issue sent from this Court 
for a trial at law, or to an action of ejectment, it seems to 
me, quite as much as to this Court, if the cpiestion of title 
were tried in it I think, in either of the cases, the ques
tion of the validity of the will, so far as it affects real 
estate, is not in any way conclusively established by the 
fact that probate of the will has been granted and that it 
is still in force.

The demurrer must be overruled with costa
(1) N. B. Eq. Cas. 395. (2) L. R. 7 Eq. 296.
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CUSHING SULPHITE FIBRE COMPANY, 
LIMITED v. CUSHING.

— No. 5. See ante pp. 45N, 460, 460, 472.

Company—Managing Director—Potters—Breach of Trust- 
Pleading—Charges of Fraud — Failure of Proof— Costs.

The defendant promoted the formation of the plaintiff company 
for the manufacture of pulp, upon the undenttanding that 
slab wood from his saw mill should he used as fuel and pulp 
wood by the company. P., residing in England, contributed 
two-thirds of the capital under an agreement that he was to 
control the building of the mill, supply the machinery and 
have the selection of the manager. He was elected president 
and the defendant was elected managing-director of the 
company. The mill was erected under P.’s plans, near the 
defendant’s mill, and was fitted with machinery for 1 he use 
of mill-wood both as pulp and fuel. A bye-law provided that 
the managing-director should have general charge of the 
property and business of the company, and he was given by 
the directors a free hand in the management. The defendant 
without orders, hut with the knowledge of all the directors, 
except P., erected, at a cost of about $17,000 to the company, 
a fuel house and conveyors thereto from his saw null for the 
conveyance of mill-wood. The expenditure was necessary if 
the company was to use mill-wood. The defendant supplied 
tlie company with mill-wood under an agreement that it 
should he paid for on the basis of its relative value to round 
wood for pulp and coal for fuel. The wood was invoiced by 
the defendant at $2.00 per thousand of mill cut, on account 
of which he had paid himself $62,391.90, leaving a balance 
due of $10,580.57. The wood was of a jioor quality. No 
practical test was made of its relative value to round wood 
and coal. In the alisence of any other than an approximate 
estimate, the Court held that it should be charged at $1.90 
|»er cord for pulp wood and .00 per cord for fuel wood, on 
which liasis the defendant had overpaid himself $2,432,02. 
The defendant resigned his position as managing-director at 
the end of ten months, and the company ceased to use mill- 
wood. The company cough! to charge the defendant with 
the cost of the fuel house and conveyors, which were no 
longer oi use, as an unauthorized and improper expenditure, 
and made for the defendant’s benefit. The defendant had 
always been willing to have the price of the mill-wood deter
mined by an actual test. Charges of fraud against the 
defendant were preferred in a number of sections of the bill, 
which were unsupported at the hearing

Held, that the defendant should not he charged with the cost of 
tlie fuel house and conveyors, that the decree in plaintiffs’ 
favor for the balance due by the defendant on overpayment 
should be without costs, and that the defendant should have 
the costs of the sections of the bill alleging fraud.

1904.
Januaru lit.
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1904. Tlie facts in this suit are fully stated in the judgment
THK ccbhino of the Court.

Sulphite

tjoMPANr, The argument, which proceeded wholly upon facts, 
,, r- was heard October 1, *2, 3, 5, 1903.
' '('RHINO.

II. A Powell, K.C., M. 0. Teed, K.C. (A. H. Hanington, 
K.C., with them), for the plaintiffs.

W. Pagdey, A.-G., L. A. Carrey, K.C., and A. P. Burn- 
hill, for the defendant.

1904. January 19. Barker, J.:—

1 agree with the plaintiffs’ Counsel in thinking that 
the real point in dispute is a simple one, though its satis
factory determination is rendered difficult, not only by the 
immense volume of evidence that has been given but by 
the uncertainty of a great portion of it. The plaintiffs 
have sought to fix a liability upon the defendant upon four 
grounds. The first is that in certain transactions between 
himself and the company while he was its managing 
director he had made what is known as “ secret profits," 
amounting to a large sum of money, which he should 
restore to the company. The second is that in many of 
the business transactions between himself and the com
pany, while he was managing director, he had acted fraud
ulently, and that he had knowingly and wilfully carried 
on these dealings for the purpose of benefiting himself, to 
the detriment of the company, and that on that ground 
he should be ordered to make reparation. The third 
ground is that, altogether outside of the question of fraud 
— either actual or legal — he was so negligent in the man
agement of the company’s business while he was managing 
director that the company made heavy lossess, for which 
the defendant should be held liable. The fourth ground is 
really covered by the third, but I mention it specially as it 
is the most important of the four. It is this, that the 
defendant has paid himself from the company’s funds for 
a greater quantity of lumber delivered to the company's
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mill than was actually delivered, and at prices beyond 1904.
what he was entitled to charge, and the plaintiffs claim The ci-shinu

1 SULPHm
that the defendant must account to them for the excess. ( ,Îmi'anv

I do not think the plaintiffs’ claim can be sustained on Limitbd ' 
the first ground. The principle upon which persons hold- cesmso. 
ing fiduciary positions are held liable for secret profits has Barkor. •*• 
in its application often borne with great severity upon 
those against whom there was no suggestion of either fraud 
or wrong doing. The doctrine is not based in any way on 
fraud, but upon the principle that no agent in the matter 
of his agency should be allowed to make profits without 
the principal’s knowledge or consent : Conta Rica Railway 
Co., Ltd. v. Forimud (1). Now, whatever may lie said of the 
defendant’s dealings with the company which have given 
rise to this litigation, he cannot be charged with having 
carried them on secretly. They were carried on with the 
full knowledge of his co-directors, and those in any way 
entrusted with the management of the company’s affaire.
In fact it was in the contemplation of all parties when the 
plaintiffs’ pulp mill was built that the defendant should 
supply it with wood from his mill. 1 th for fuel and for 
making pulp, though the prices to he paid were not defi
nitely settled.

As to the charges of fraud ] lorwanl in the bill, and 
which are involved in the second ground, I shall have 
occasion to make more especial reference to them when 
dealing with the question of costa At present it is suffi
cient to say that they were all practically abandoned at the 
hearing, and there was no attempt made to sustain them.
The real controversy arises from the third and fourth 
grounds, and the facts which relate to them 1 shall state as 
briefly as possible.

The plaintiff company was incorporated in April,
1898, under the “ New Brunswick Joint Stock Companies 
Act,” with a capital of 8500,000, for the purpose of manu
facturing sulphite pulp. For some years before that, and 
ever since, the defendant owned and operated a large saw 
mill for the manufacture of luinlier at Union Point, just

(1) [1U01] 1 Ch. 746.
VOI. II. X. B. K. K.-36
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1904. outside the city limits. Having satisfied himself that a pulp 
Tint ( i siiisii mill could he profitably operated in immediate proximity 

( cim'i'.sy to his saw mill, he eventually organized this company for 
Lmiteii the purpose, having in view that in the manufacture of 
cviiiso. the pulp, slab wood from his mill could he advantageously 
Murker. J. tt,„i profitably used, both ns pulp wood and for fuel.

About one third of the capital was taken by the defendant 
and other residents in this Province, and the remainder 
was taken by Captain Partington and his friends in Eng
land. Captain Partington hail, for some eighteen or twenty 
years, been interested in sulphite pulp mills in England, 
Norway, and Austria, and in this way had acquired an 
intimate knowledge of the business in all its branches. 
These mills, it appears from the evidence, had yielded 
substantial profits to their owners. The defendant, on the 
contrary, had had no experience in pulp making. He had 
only that general information on the subject wdiich an 
ordinarily prudent man thinks it necessary to procure 
before he feels justified in risking his money in such an 
enterprise. The company issued a prospectus, in which it 
was stated that the defendant had a site for the proposed 
mill — a part of his own mill property — which he was to 
sell to the company for ."<10,000, taking shares in the 
company in payment. The pulp mill was built and com
menced operations in October, 1000, and, subject to certain 
interruptions, has been running ever since. Vartington’s 
consent to finding two-thirds of the capital was given upon 
certain conditions ns to the control of the business, to which 
more special reference will be made later on. He was 
elected proaident of the company at the first meeting of 
the shareholders, held after he took his stock, and he has 
held that position ever since. The defendant was elected 
a director at the first meeting of the company, on March 
1, 1899 ; he was appointed managing director on the same 
day, and he continued to hold that position until August 7, 
1901. So that he was the managing director of the com
pany during all the time the pulp mill was in course of 
construction, and for the first ten months after it com
menced manufacturing. The mill and machinery seem to
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Imve cost considerably more than the estimate mentioned 1 904. 
in the prospectus, and which was prepared by experts at Tiik cusinno 
that time — one of them, at least, having furnished an eIihik

, , C.'OMPAKY,
itemized statempiitof the pro!table cost, winch Captain Par- limitki» 
tington had seen and examined before he consented to take Cvsiiixo. 
stock in the company, and the accuracy of which it must H»rtter, J. 
have lieen an easy matter for one of his experience to 
determine. This question is only indirectly involved in 
this suit, and I should have thought it unnecessary to 
notice it except for the fact that it appears by correspond
ence in evidence that Captain Partington was disposed to 
saddle the sole responsibility of this unexpected outlay upon 
the defendant. He should, however, not forget that during 
the period which elapsed, from the date of the prospectus 
to the time when the mill was built, labor and materials 
had advanced very considerably in price ; in the case of ma
chinery,! think,Captain Partington himself puts theadvancc 
as high as 50 per cent. Nor should it be forgotten that 
the skilled workmen whom Captain Partington especially 
selected and sent out from Kngland to superintend the 
construction and the placing of the machinery, in some 
cases managed matters so badly that the cost was materially 
increased. Of their inefficiency Captain Partington seems 
himself eventually to have been persuaded. During the 
ten months the mill was in operation under the defendant 
as managing director, he supplied from his saw mill to the 
pulp mill, wood for fuel and for pulp, invoiced at prices 
which aggregated 8(12,980.87, on account of which he was 
paiil by the company, acting by himself as managing 
director, 852,391.30, of which 850,173.84 was in cash, leav
ing at that time — that is in August 7, 1901 —a balance due 
tbe defendant from tbc plaint ill's of 810,580.57. It is admit
ted that this balance is correct, provided the quantities and 
prices arc correct as charged, lioth of which facts are dis
puted. As to the prices charged they were made up on a 
different basis for different periods of the ten months.
They were, however, intended to be equal to 82.00 per 
thousand of mill cut While this is the case, the evidence 
shews that the prices so charged were subject to revision,
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1904. on the ground, as the defendant alleges, that there was an 
Tue Cusmikoagreement between him and the company by which the

8UI.PHITK . • i 1 \ i • i
Kihhk price to Ik? paid was to lie determined oil the Imisis of the 

Company, 1 1
i.iMiTKti' cost of round wood for pulp and coal for fuel, the relative 

Cushing, cost of which to the cost of mill wood for pulp and fuel 
Barker, J. was to be determined by a practical test, which has never 

been made. It is in reference to this Question that the 
substantial dispute arises between the parties. The plain
tiffs’ Counsel have filed an itemized account of their claim 
by which it appears that they seek a decree against the 
defendant for 840,000, in round numbers, made up substan
tially of two items — first, the sum of 810,000, the cost of 
a fuel house, erected by the defendant's orders without 
authority, and which is of no use to the company, and, 
second, a sum of 880,000—the overcharges on the wood 
delivered for which the company is liable. The plaintiffs' 
position, therefore, is that the defendant, who was the 
managing director of the company, and as such occupied a 
fiduciary position, has illegally taken from the funds of the 
company for his own use 840,000, which he should restore 
to the company. This would wipe out the balance of 
810,589.57, and leave a large balance due the plaintiffs.

I do not think the evidence sustains the contention 
of the plaintiffs ns to the Quantity of wood delivered. It 
points to a different conclusion altogether. Invoices were 
regularly furnished the company ; they were open to the 
officers of the company. No such thing was suggested 
until this suit was commenced, and there is no evidence to 
support it. The case, therefore, is narrowed down to the 
two claims which I have mentioned. As to the claim of 
810,000 for the fuel house, the defendant contends that 
there is no evidence whatever to support it, but if there 
was, there is an adeipiate remedy at law for both claims, 
and as the charges of fraud and taking set ret profits had 
altogether failed, there having been no att< mpt at proving 
them, the bill should be dismissed; for where there is a 
claim for which an action at law furnishes a complete 
remedy, this Court cannot obtain jurisdiction over it be
cause the plaintiff chooses to mix it up with nominal
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claims of an equitable nature. Supposing the defendant 1904. 
to be right in this view', I do not think this is a case where Tine cesniso 
the principle applies. In disputes between uccountinir Kibhk

* 11 1 ** < UMI-ANV,

parties it does not necessarily follow that this Court lias Limited 
no jurisdiction because an action could be maintained at Cvmatm. 
law. It is often a matter of discretion as to which ltorkcr,J- 
tribunal has the more efficient method of determining the 
question. See full# v. 1‘oU'ell (1), and cases there cited.
There is another ground upon which the jurisdiction of 
this Court rests. The defendant, as managing director of 
the company, occupied a fiduciary position—he had the 
control of its funds to this extent, at all events, that its 
cheques required his signature, and the secretary, by whom 
also the cheques were signed, was an oflicial under his con
trol. Occupying this position, he has paid himself with 
the company’s money some 850,000 for this wood. If he 
had no right at all to do that, or if the amount paid is in 
excess of what it should have been, the whole amount in 
the one case, and the excess in the other, is simply so much 
money which he has misappropriated—taken it for his own 
use, not fraudulently, of course, but under a claim of right 
which he is unable to establish ; that is in law a breach 
of trust, and is always so regarded, and this Court will 
order the defendant to restore to the company the money 
so unlawfully taken from it In lie Bull and Iron Co. (2), 
affirmed on appeal (3), the company claimed that Living
stone, who had been its president and manager, should re
pay to the company a sun; of money which he had taken 
from the funds of the company in payment of his salary.
It was treated as a breach of trust in a winding-up pro
ceeding. In re Anglo-French Co-operative Society ; ex 
]xirte Felly (4) is to the same effect.

The parties to this suit stand in a somewhat peculiar 
position in reference to the matters in dispute between 
them. The proposal as to building the pulp mill was 
under Captain I’artington’s consideration for a long time 
before he concluded to join in the venture. In order to

(1) 20 Gr. 454. (3) 10 A. R. 307.
(2) H O. R. 211. (4) 21 Ch. D. 402.
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1904. satisfy himself of the eligibility of the site and facilities 
Tub ousaiNiifor manufacturing, he sent a Mr. Lake to inspect the place

Ml'l 1*111 TK ™ 4 *
kihhk and reixirt. Plans of the proposed building which, at the 

Com i* in y • •
1-iMiTKD " defendant’s request, had been prepared by Beveridge, who 
ivsmso. had also prepared one of the original estimates of cost, had 
itarkiT, .1. been submitted to him. It was only after these precau

tions had been taken, and inquiries made, that Captain 
Partington consented to take stock in the company, and 
he then consented subject to certain conditions. His con
sent was communicated to the defendant by a cable mes
sage from England, dated January 30, 1899, in these 
words : “Agree to find thirty-four thousand for pulp works, 
you finding seventeen thousand ; plans for works under my 
instruction ; letter follows.” The letter referred to is dated 
January 31, 1899, and contains the condition which I have 
mentioned. It is addressed to the defendant, and in it 
Captain Partington, among other things, says : “I have 
decided to join your scheme on which you propose to 
spend £50,000 sterling, and to make arrangements for the 
plant and the mill to be doubled if considered necessary. 
You and your friends will undertake to find the £17,000, 
and to form a board of directors to control the undertak
ing, but I must have the control of arranging the building 
of the mill and supplying it with machinery, for which I 
think I can prepare plans as cheap and as good as anyone 
else. And 1 must have the full control in the management 
of the manufacture when the mill begins to work, namely, 
to nominate or elect the principal manager, and, by hold
ing two-thirds of the shares, I must have a voting power 
at the meetings in proportion. I think you will agree 
with me that this is a proper thing to do in a business of 
this description, especially as l thoroughly understand the 
business, and as I am finding the principal part of the 
money.” It does not appear that these conditions were 
accepted by the directors in any formal way, but they 
were in fact accepted by them and acted upon. The 
defendant certainly accepted them, and the case has been 
treated throughout as though Partington was the com
pany as to all matters which he, by his letter, reserved to
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himself the entire control. The bye-laws of the company 1004. 
provide for the appointment by the directors of a managing TiiK^cmuso 
director, and to him is given the power of employing all Eiinm 
persons required for carrying on the work or business of limited 
the company, and the general charge cf the property and craning, 
business of the company. (Bye-laws, Nos. 8 and 9). These Dark,r.J- 
bye-laws have never been altered in any way, though 
there was a resolution passed by the board on the 1st of 
April, 1899, and after Partington had been elected presi
dent of the company, by which he was given the right to 
name the person who should have the principal manage
ment in the manufacture of pulp in the company’s works 
and that the managing director should employ the person 
named. This arrangement was strictly adhered to. and the 
evidence shews that the defendant, in all cases, was careful 
to carry out Partington's directions. If these directions 
were disregarded, it was by those whom Captain Partington 
had himself selected to represent him. The first man sent 
out was Allen, who was here over a year. Ellis was here 
as manager from January 2, 1901, until the following 
August. Beveridge came out in January, 1901, and 
remained until April of that year, and returned again in 
the following July. Bradbury came out in June, 1900, 
and remained until after Beveridge was given the full 
charge. There was practically no time while the works 
were under construction, or while the defendant continued 
manager, except a few weeks during Allen’s illness, when 
there was not a special representative of Captain Partington 
in actual charge. When I say in charge, I mean that these 
persons had and exercised the sole determination of all 
questions of construction, involving special aptitude for a 
pulp factory, as well as questions involving the selection of 
machinery and its proper location in the building. It is 
possible that if Captain Partington had himself been on the 
spot, where he could have given the company the benefit 
of his long experience upon the matters which were daily 
coming up for settlement, he might have obviated many of 
the losses and mishaps which befell the company at the 
beginning of its operations. At the same time portions of
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1904. the machinery sent out by himself gave constant trouble,
The (vsiiihoand caused constant loss. His managers do not seem to 

hclpiiitk . .YiHitK have been very successful in their methods. Waring, who
( OMl'ANY, ... . i • ,
l.mmiD was engineer 111 charge of the engine room during the 

(Tmnsu. whole time spoken of, with ample opjiortuiiity of knowing 
iinrker. J. what was going on, describes the situation in a pointed 

and instructive answer. He says that until Ellis got 
charge everybody was in charge ; that everybody was 
pulling and hauling, and doing everything they could 
think of. He was asked the following question : — 
“ Tell me the different ones you saw pulling anil haul
ing." His answer was : “ Well, Mr. llradbury was one
that was there and trying to do something; Mr. Allen was 
there and trying to do something; Mr. Ellis was there and 
trying to do something, and I was trying to hold up my 
end about the same.” Though days were spent in giving 
testimony as to these matters they do not seem of much 
importance as the case now stands. If it was sought to 
throw the responsibility of the losses of the company dur
ing the first ten months of its operation upon the defend
ant, it was wisely abandoned, because the evidence does 
not support that view. That the defendant did not inter
fere with any of these men employed, and sent out from 
England by Captain Partington as trained, experienced 
experts in their several departments, and as his special 
representatives, by whom he was exercising the right of 
management conceded to him, is abundantly proved, not 
only by the defendant but by Bradbury, Ellis and Hobart, 
and there is no substantial evidence to the contrary.

The authority delegated by the company to Captain 
Partington, and which, after all, is perhaps no more than 
any person has who holds the requisite controlling voting 
power, to select a board of dilectors of his own choosing, is 
of more inqiortnnce, in view of the other grounds upon 
which the company seeks to fix the liability upon the de
fendant, and it is in reference to that that we must consider 
it In the first place, I do not accede to the proposition 
that, by the agreement, the directors had in effect effaced 
themselves, and surrendered all control of the company's
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affairs to Captain Partington, nor do I accede to the doc- 1904.
trine that the defendant was a managing director with Thk cmmsn 

, . ,, i i ,, ,P , Sumiir*no'ung to manage. He retained all the powers and „Kibhk

authority incident to the position, except what had been limitku 
taken from him and given to Partington. As lietween the Ovnio. 
plaintiffs and the defendant I must treat the acts of Part- H,lrkl'r'J 
ington within the fair meaning of the arrangement as the 
acts of the company, and, therefore, binding upon the 
defendant. I have spoken of the plaintiffs’ third ground 
as one of negligence. I do not know that Mr. Powell so 
described it, but we mean the same thing. His contention 
was that as to the cost of the fuel house, and the machinery 
put in for the purpose of conveying the wood from the saw 
mill to the pulp mill, the defendant must be charged, (1), 
because as to the fuel house it was built without any 
authority from Partington, and (2), that as to both fuel 
house and machinery, because both had become entirely 
useless by reason of the abandonment of mill wood for 
pulp and fuel, under the arrangement made in reference to 
the use of this wood. In other words, that the use of the 
mill wood was an experiment made altogether at the 
defendant’s risk. If it proved successful, and could lie 
profitably used in the manufacture of pulp, and as fuel, or 
at least more so than round wood and coal, well and good, 
for he would then secure a profitable sale for the waste 
from his mill, but if otherwise the whole cost of the exper
iment was to fall on his shoulders, included in which are 
the two charges I have mentioned. In addition to this it 
is said that the expenditure was one altogether unnecessary 
and unreasonable, even for the purpose of experiment, and 
made under circumstances which shew that it was done 
with a view to advance the defendant’s own private inter
est rather than that of the company. It is a little remark
able that while the plaintiffs' bill charges the defendant 
with a great number and variety of fraudulent and illegal 
dealings, it contains no mention of the claim now put for
ward. Neither was it put forward in any of the discus
sions that have at various times taken place between the 
parties as to the differences lietween them.
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1004. It is admitted that Captain Partington gave no specific
The c'i'shing instructions for the erection of this fuel house. It is not

SVLVIIITK . i ... i
fimkk in any of Ins plans, and lie in tact knew nothing about it, 

Company, * J " /
Limitki» I Iwlieve, until after it had been completed, though his
ci'Miisn. representative must have known all about it, as did the 
Barker. J. directors, except Partington. No objection was ever made 

to it by the company in any way, and it is only now that 
the question has been started. It was quite within the 
authority of the company so to use its funds if it thought 
fit, and, therefore, in building this house the defendant did 
nothing that the company coulil not have originally 
authorized or subsequently ratified. That any authority 
was required from Captain Partington in the matter, 
in view of the defendant’s position as managing director, 
and the free hand given him by the company in reference 
to its affairs, is by no means clear. I think there is ample 
to be gathered from the evidence to amount to proof of an 
implied authority for the purpose. So far as the construc
tion of the works was concerned the control which Captain 
Partington reserved to himself was based on his experi
ence, and should fairly be limited to such portions of the 
work as required special experience for their proper direc
tion. To that extent, I think, the defendant had assented 
to Partington’s directions being equivalent to those of the 
company, and therefore conclusive. There were, however, 
many other matters in reference to which the defendant’s 
experience was most likely more valuable than any which 
Captain Partington had or pretended to have. I refer espe
cially to this question of the wood, and the means necessary 
for supplying it to the pulp mill. As to these, 1 think 
Captain Partington himself looked to the defendant, for the 
company by no corporate act interfered in the matter one 
way or the other, but left it to Captain Partington and the 
defendant. In this, as in other points involved in the 
case, it would lie simply wearisome logo through the whole 
evidence, and I shall only refer to such parts of it as seem 
to warrant my own conclusion as to the facts. The use of 
mill wood from the defendant's mill, both for fuel and for 
manufacturing pulp, was in the contemplation of all par-
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ties when the mill was built. The original designs of the 1904. 
machinery prepared by Captain Partington were changed The ct suing 

purposely that this wood could be used — not exclusively, fisas
* 1 * " 1'OMI‘ANY,
for the supply was inadequate for that — but that it Ijmitkd ' 

should be used in conjunction with round wood and coal. C' ihiko. 
The boilers were changed, one half being fitted for burning Barker..!, 

wood ; the barkers were also changed, and such machinery 
and appliances as were necessary for the preparation of the 
wood, and for its conveyance from the one mill to the 
other, had to lie supplied. In his evidence Captain Parting, 
ton says : " The plan was made, and the principal machin
ery was to use round wood, and eventually in the construc
tion of the mill I allowed changes to be made to use half 
and half slab wood and round wood." He says this 
involved more machinery: that the boilers were designed 
six for coal and six for waste wood, and the former could 
also burn wood with some alight changes. A portion of 
the barkers were also intended for slabs. He also says 
that the conveying machinery was put in as a result of the 
change. The fuel house Captain Partington explains was 
built to store the waste wood in the day time when it was 
more than the mill used for consumption at night. In a let
ter from Captain Partington to the defendant, dated March 
20, 1899, he says: “ I should like to hear from you resect
ing the waste wood from the saw mills, w hich is intended 
to be burnt at the pulp mills, and how this wood will 
come in comparison with the cost of coal, and whether or 
not you think it would be cheaper to burn wood than coal 
at #1.50 per "long ton. I understand it will take more 
steam boilers, and a larger installation, to burn wood than 
coal ; still, 1 understand also that it is absolutely necessary 
in this case to burn the wood because it is there, and on 
this account it ought to be very cheap to burn for steam mak
ing purposes." In a letter dated March 27, 1899, Captain 
Partington speaks of the advisability of having boilers 
capable of burning either coal or wood, as occasion required, 
adding : “ We might not be able to get sufficient waste 
wood at times to keep the mill working, or a fire might 
take place, and other things might occur which would pre-
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1904. vent us having sufficient waste wood to burn, so I would 
Tint ci KHrsn suggest for safety that boilers should be got to burn either 

company woo<* or coa*’118 desired, economically." In another letter, 
Limitkd dated December 30, 1899, Captain Partington writes to the 
CuMiiso. company as follows : “ With regard to using up your waste 
Barker, J. wood, this is a very important matter, and machinery must 

be got for this purpose, so that we can use the large slabs 
you make. The method of cleaning the waste wood will 
be different from that of cleaning the logs, but I think you 
will know what is wanted for this purpose, and you had 
better prepare, therefore, for some machinery for taking 
the bark off the slabs, and a saw to cut the pieces into 
uniform lengths of say three or four feet. This would be 
a nice length to handle, both for the men on the barkers 
and on the choppers. Kindly prepare, therefore, for some 
machinery for cleaning the waste wood, and put the same 
alongside, or in the neighborhood of the barking machine 
we are sending for the round wood." At another place in 
the same letter he says : “ We might just mention again 
that it is very important that we should use as much of 
your waste wood as possible, because, if it is properly 
cleaned it makes a first class pulp, but we shall require 
some machinery and arrangements so that the cost of 
cleaning and handling the slabs will not be too great. 
We have had experience of making these slabs at Glossop 
and in Nova Scotia, but it has generally had to be aban
doned on account of the cost of handling and barking. 
However, I think you will be able to find some machinery, 
and devise some plan whereby we can make these slabs 
come in rather cheaper than the round logs."

As to working the mill night and day, Captain Par
tington writes in the letter of March 20, 1899, as follows: 
“ I have asked Mr. Beveridge whether he thinks it advisable 
to work the mill night and day, and he says it is. This of 
course will simplify the building of the mill and the quan
tity of machinery wanted very much, especially if the labor 
is no more expensive working night and day, alternately, 
than working only in the day. When working night and 
day we can do with half the machinery in most places that
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we should want if wc only worked in the day time. I am 1904. 
speaking now particularly of the wood preparing depart- The cushieo 
ment, where most of the labor is required. In a letter writ- Eibhk

1 COMPANY
ten by Captain Partington to Mr. Allison, vice-president of Limited’ 

the company, under date December 12, 1900, he says as fol- Ciihiko. 
lows : “ I am also sorry to learn that he (that is the Barker. J. 
defendant) thinks he has not had a free hand in building 
the works. I contend he has had a free hand, and the men 
I have sent have been entirely under his control. The 
only important condition I made was that no alteration 
should lie made in the arrangement of plant and machinery 
without my consent, unless it could be seen that there was 
something wrong in what we proposed, and something 
better could be put in its place. Surely this is sufficient 
evidence that Mr. Cushing has no right to complain about 
any interference through the people sent from this country."

This evidence, I think, gives no support whatever to 
the idea that this large expenditure of money was a mere 
experiment ; not only that, but an experiment made at the 
defendant’s risk, and the expense of which, in case of fail
ure, was to fall on his shoulders The use of mill-wood for 
fuel was not a novelty in this country. Neither was its 
use for the manufacture of pulp still in an experimental 
stage. It was being used then, and is being used to-day 
for both purposes, in mills which are profitably operated 
under conditions almost identical with those which prevail 
in the case of the plaintiffs’ mill. It seems to have been 
left to the defendant to supply such appliances as might be 
necessary for getting the mill in working order, which in 
the general design and plan of Captain Partington, he had 
not himself specially prepared or directed. The <|Uestion 
then narrows itself down to this : In what the defendant 
did — that is, in building this fuel house, and in putting in 
the conveyors and other appliances for preparing the mill 
wood for use, either as fuel or for the manufacture of pulp, 
and for conveying it from the one mill to the other — did 
he exercise such a reasonable, business-like prudence in the 
management of the company’s business affairs as the com
pany fairly had a right to expect from one of its agents
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1904. anil managers. To put it in a few words, was the defend- 
Tine cesium ant in what he did so negligent, or so regardless of theSui.eniTK , , . "

..Risks duty which he owed to the plaintiffs, that he must lx; held 
Limits» liable for any loss which may have resulted. And upon 
cmiwu. the same principle, in my opinion, must the defendant’s 
Barker. J. liability lx; determined as to the cost of the hogs used for 

hogging the fuel, and the cost of piling a large quantity of 
wood in the asylum yard, and elsewhere, for the plaintiffs’ 
use, both of which are made specific grounds of complaint 
in the plaintiffs’ bill.

Before going into the evidence on that question it is 
better to see what is the nature and extent of the liability 
of a director of a trading company to the company itself 
for losses incurred through his mismanagement A direc
tor of a company is sometimes spoken of as an agent, and 
sometimes as a trustee. He is the agent of the company, 
and trustee of the powers of the company for the benefit 
of the shareholders. The property of the company is not 
vested in him, but he has the control of it, to be used and 
managed in carrying on the business of the company so as 
to ensure profits to the shareholders. Necessarily involved 
in this is the power to place the property at such risks ns 
the particular business may seem reasonably to require for 
its successful prosecution. It is obvious, therefore, that 
the liability of directors cannot be measured by the rule 
applicable to ordinary trustees. The directors are to use 
the company’s property under their control in prosecuting 
the venture in which the shareholders have embarked their 
capital, taking the risks to which such ventures are liable, 
while the primary duty of the ordinary trustee is to con
serve the fund of which he has both the title and control. 
This distinction has been pointed out by James, L. J.,in Smith 
v. Anderson (I),and by Kay, J.,in In re Faure Electric Ar
en initiator Co. (2). In the latter case Kay, J., says : 
“ They (the directors) certainly arc not trustees in the 
sense of those words as used with reference to an instrument 
of trust, such as a marriage settlement or a will. One 
obvious distinction is that the property of the company is 

(1) 15 Ch. D. 247, 275. (2) 40 Cb. D. 141, 150.
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not legally vested in them. Another, and, perhaps, still 1904. 
broader difference is that they are the managing agents of Thk Ci shikhs' n i—i i—i BVliPHITl
a trading association, and such control as they have over viime 
, . . , , . . „ , Companv,its property, and such powers as by the constitution of the l.inmu>
company are vested in them, are confided to them for Cvn—■ 
purposes widely different from those which exist in the HarkT. J. 
case of such ordinary trusts as I have referred to, and 
which require that a larger discretion should be given to 
them. Perhaps the nearest analogy to their position would 
be that of the managing agent of a mercantile house, to 
whom the control of its property, and very large powers 
for the management of its business, are confided ; but there 
is no analogy which is alisolutely perfect. Their position 
is peculiar because of the very great extent of their powers 
and the absence of control, except the action of the share
holders of the company. However, it is quite obvious 
that to apply to directors the strict rules of the Court of 
Chancery with respect to ordinary trustees, might fetter 
their action to an extent which would be exceedingly dis
advantageous to the companies they represent." The same 
Judge, at another part of the same judgment, says : "If 
directors apply money of the company for purposes so 
outside its powers that the company could not sanction 
such application, they may be made personally liable ns for 
a breach of trust. On the other hand, if they apply the 
money of the company or exercise any of its powers in a 
manner which is not ultra vires, then a strong and clear 
case of misfeasance must he made out to render them 
liable."

In In re Forest of Dean Coal Mining Co. (1), Jessel,
>1. R„ says : " One must be very careful in administering 
the law of joint stock companies not to press so hardly on 
honest directors as to make them liable for these construc
tive defaults, the only effect of which would be to deter all 
men of any property, and perhaps all men who have any 
character to lose, from becoming directors of companies at 
all. On the one hand, I think the Court should do its 
utmost to bring fraudulent directors to account, and on the 

(1) 10 Cb. D. 460.
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1004. oilier Imnd, should also do its best to allow honest men to
Tiik cvshiniiact reasonably as directors." Again he says: “ Directors 8i i pun k . ' h IKish* have sometimes been called trustees, or commercial trus-

tOHl'ANV, . , i il.iMrrtai tees, and sometimes they have been called managing purt- 
CiamiNti. ners; it does nut much matter what you call them, so long 
Barker, .1. Ils you understand what their true position is, which is 

that they are really commercial men. managing a trading 
concern for the benefit of themselves, and of all the other 
shareholders in it.”

In ilanetlï» Case (1), James, L J., says that the rules 
of the Court of Chancery with respect to the duties of 
trustees of wills and settlements, where the preservation 
cf the trust fund is the primary object, are too strict rules 
to govern ditectors. In the same case Cotton, L. J., says: 
“ Now directors are confidential agents, with the liabilities 
of trustees, but they have a large discretion, and if they 
act bona jute they are relieved, and are not liable for want 
of judgment, or error, if they make a payment which is in 
fact not for the purposes of the company." Brett, L J., says: 
“ The director must bo guilty of such negligence as would 
make him liable in an action. Mere imprudence is not 
such negligence. . Want of judgment is not. It must be 
such negligence ns would make a man liable in point of 
law."

In Hirsehe v. Sims (2). Lord Selborne says: “ If the 
true effect of the whole evidence is, that the defendants 
truly and reasonably believed at the time that what they 
did was for the interest of the company, they are not 
chargeable with iloliis multis, or breach of trust, merely 
because in promoting the interest of the company they 
were also promoting their own, or because they afterwards 
sold shares at prices which gave them large profits."

In Lagunas Xilrale Co. v. Lagunas Syndicate (3), 
Roiner, J., says: “Directors are not liable, acting inlm 
aire» ami in good faitb, for loss accruing to their company 
by their acts, unless arising from what lias been called 
'gross negligence,"’a phrase which, he says, is fully ex-

(1) 28 W. K. M2. (2) [18B41 A. V. «55, «80.
(8) (184»] 2 Ch. D. 302, 418.
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plained in Giblin v. McMullen (1). In the same case 1904 
Lindley, M. R., is thus reported (2): “ As directors, I am not Tick Cvihiku 
aware that there is any difference between their legal and flee*

*' Co.MlMNY
their equitable duties. If directors act within their powers, 1.imitkd ' 
if they act with such care as is reasonably to be expected Cvsimro. 
from them, having regard to their knowledge and experience, Uarktr-J- 
and if they act honestly for the benefit of the company 
they represent, they discharge both their equitable as well 
as their legal duty to the company. In this case they 
clearly acted within their powers : they did nothing ultra 
Virex : fraud is not imputed. The inquiry, therefore, is 
reduced to want of care and bona Jùleu, with a view to the 
interests of the nitrate company. The amount of care to 
be taken is difficult to define ; but it is plain that directors 
are not liable for all the mistakes they make, although, if 
they had taken more care they might have avoided them.
Their negligence must be not the omission to take all pos
sible care ; it must be much more blameable than that : it 
must be in a business sense culpable or gross. I do not 
know how lietter to describe it.” See also Orerenil, Gur
ney <(• Co. v. Gibb (3): Dovey v. Cory (4).

The question of fact to be determined is whether in 
this mill, designed as it was to use mill wood from the 
defendant’s mill, he was justified as managing director in 
using the company's funds for the erection of this fuel 
house, and the machinery connected with it. How stands 
the evidence? Mr. Beveridge, who differs from the other 
witnesses in many respecta, agrees with them on this point.
In his evidence he described the building with its appli
ances, which he estimates to have cost some 817,000, and 
describes the uses for which they were all intended. He 
was asked this question : “ Do you say, if they were going 
to use slab wood all of that was necessary ?" His answer 
was : " In this individual case I think it was necessary."
Mr. Waring, a man of experience in such matters, whose 
opinion would be accepted by most persons, was asked if 
he knew of any other chea[icr means by which this

(1) L. R. 2 P. C. 838. (3) L. R. 6 H. L. 480.
(2) |1HW| 2Ch. :«*2, 436. (4) [11101] A. C. 477.
vol. ii. s. a a a—as
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1004. woo<l could have been brought to the mill than by convey- 
Thk (Vhhinoors, and he said he did not. He was asked this question :

pissk "If the pulp company wanted to use the mill wood for 
Company, 11 1 »
i.iMivKii fuel, and thought it an advantage to have the mill wood, 
cemnsn. this machinery and the storage room were all reasonably 
Barker. J. necessary for the purpose ?” His answer was: " Had to 

lie there." That is, that in his opinion, the building and 
appliances had to be there as they were, provided the mill 
wood was to be used. Mr. Ellis, who, according to the 
evidence, was more successful than any of the other man
agers sent from England by Captain Partington, in his 
efforts to get the mill in working order, said that, in his 
opinion, the system of conveyors could not he improved. 
Mr. Cudlip, who was for several years manager of the 
Oibson cotton mills, where similar appliances and a fuel 
house are in use, said that the hogged fuel made excellent 
steam, and the conveyors worked satisfactorily in every 
way. The defendant says that before putting up this 
machinery he consulted Mr. Waring, the Government 
inspector, a man of large experience in such matters, and 
he advised the erection of the fuel house and conveyors. 
The defendant, who is himself a man of considerable exper
ience in such matters, gives it as his opinion that the 
arrangements, including the fuel house and the conveyors, 
were all reasonably necessary in the management of the 
business. He says the object of the fuel house was to 
have storage room for fuel, so that instead of running it all 
up in the day time they could run the boilers of the same 
class all the twenty-four hours — day and night — and 
there would be no shifting ; that he considered it necessary 
in the mangeaient of the mill, after it got going, to have 
the wood stored in this way, and in this view Mr. Waring, 
the Government inspector, agreed. I am far from saying 
that this building and machinery are a loss, simply because 
those who at present are managing the company's affairs 
do not choose to use them, but by other means procure the 
description of wood and fuel which they prefer, but if it 
were so I should not feel able, in view of the evidence 1 
have just quoted, to find the defendant guilty of that negli-
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pence, or disregard of duty, which, under the authorities, 1904. 
is necessary to render him liable. It may be that a The cvsiiinu 
smaller and less expensive building and plant would have eIukk

111 , * ... t’OMI'ANV.
answered all purposes, but that is at most an error in judg- Limited 
ment for which, as it seems to me, he is not liable. So far crwiiso. 
as the plaintiffs' claim rests on the alleged loss by reason of •’•*«'. J- 
the erection of the fuel house and conveyors connected with 
it, it cannot lie sustained.

This brings me to the most important point involved 
in this suit, and the one which, so far as the evidence 
goes, is the most difficult to deal with. The first Question 
is, w'as there any agreement between the parties, and if so, 
what is it I The defendant’s position on this point has 
lieen consistent throughout, for he has always contended 
that although the price at which he invoiced the wood 
delivered to the pulp mill was a proper and reasonable 
one, it was subject to revision, and it was by the agree
ment between the parties to be finally determined on the 
basis of its relative value to round wood and coal, as 
shewn by an actual test to be made for the purpose.

Captain 1’artington's position has not been always quite 
so well defined. His Counsel claims that there was at all 
events no continuing contract with the defendant, and that 
the plaintiffs could terminate the arrangement at any time.
And the evidence shews that on more than one occasion he 
did, so far as he could, change the terms upon which he 
was willing to pay for the wood. For instance, in a letter 
from the defendant to Skelton, dated April 15, 1901, he 
speaks of having received a letter from Partington, dated 
March 20, in which he said that he was only willing to 
pay such price for slabs as Cushing & Co. had obtained 
previous to the starting of the mill. Some stress has been 
laid U]M>n the fact that while the wood was being supplied 
the prices charged for it were well known to Captain Part
ington’s manager, who was here at the time, and who made 
no objection at any time. Especial importance is attributed 
to this fact in reference to the large quantity of pulp wood 
piled in the asylum field before the mill commenced work
ing. Except as to this wood, or rather to that portion of
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1904. it used in November, 1901, I do not think the matter 
Tmk ct niiiNu important, because the defendant always stated that the 

pines charges made were not final, but subject to revision. And 
limited ' he himself changed them, or at all events the method of 

<'I'HiiiNn. computing them, three or four times of his own motion 
Barker, J. without consulting any one. I think it is fairly to be 

inferred from the correspondence between the defendant 
and Captain Partington, and what took place between all 
parties, that Captain Partington was willing, and practically 
agreed, that if mill wood could be used and supplied for the 
manufacture of pulp and for fuel, at a price which would 
make the cost of production per ton no more than round 
wood and coal, assuming the quality of the pulp to oe at 
least equal in loth cases, then the defendant should supply 
it and be paid on that basis. Captain Partington's experi
ence had led him to prefer the round wood and coal, and 
there is no reason to suppose that either he or the defend
ant — for they alike occupied fiduciary positions to the 
company — had any desire or intention of entering into 
an arrangement for a wood supply, which was detrimental 
to the interests of the shareholders, and proportionately 
beneficial to the interests of the defendant. In one of his 
letters Captain Partington says: " We have always been 
disposed to use mill wood when wo could. It is simply a 
question of price, and if we can get it as cheap or cheaper 
than round wood and coal we will use it."

In stating the plaintiffs’ position and grounds of claim 
Mr. Teed contended that as to that portion of the time 
during which the mill wood was supplied, lietween October 
10, 1900, and March 20, 1901, when Captain Partington 
wrote the letter I have already mentioned, the basis for 
computing the price should be the value of the mill wood 
relatively to that of round wood and coal, so that as to that 
period the parties do not differ. The plaintiffs, however, 
contend that the effect of the letter of 20th March was that 
the defendant was only entitled to charge from that date 
up to June 25, at the rate the wood netted his firm before 
the pulp mill was built. If not that, he was either not 
entitled to make any charge at all, or whatever might be a
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reasonable price, or whatever the wood was worth to the 19114. 
plaintiffs for the pur|x>Hc of their business. The parties Thk Cvriunq 
also agree that for the last period, from June 25th, 1901, eIsrk 
to August 10, 1901, when the defendant stopped supplying Limitkd' 
the wood, the price was to be determined the same as for Cumins. 
the first period. So that the parties only differ as to the Barker, J. 
principle upon which the price is to be computed for the 
period from March 20th to June 25th. Mr. Powell admit
ted that in dealing with this period there were practical 
differences of no small importance ; that he had failed in 
satisfactorily determining what principle should be applied, 
and he suggested that it might be as well to treat all three 
periods alike, for it was really upon that theory that the 
various statements and computations in evidence were 
made. The difference Iwtween the two methods cannot 
make any material difference in the general result, and I 
shall therefore adopt Mr. Powell's suggestion. Then comes 
the question, how is this relative value to be determined ?
The Attorncy-Oeneral says, by a practical test to be made 
at the mill itself, and he complains that this was never 
done. I do not think that the evidence shews that it was 
agreed by the parties that it was to be determined by this 
test, though no doubt it was talked of, and the defendant 
urged that this test should he made as the most reliable 
way of determining the question. It is, however, not 
exclusive of all other methods, and we must make the liest 
of what we have. The evidence has been directed to two 
ways of settling the question. One is by taking the actual 
expenditure under its different headings for fixed periods 
when round wood and coal were being used, and comparing 
it with the actual expenditure under the same headings for 
similar periods when mill wood was being used. The other 
is by the actual experience of practical, intelligent business 
men — persons, who, to quote Captain Partington, speak of 
“ facts, not theories" Two things are agreed upon, (1) that 
there is no difference in the quality of the pulp manufac
tured from the two descriptions of wood, and (2) that the 
cost of handling and cleaning mill wood is greater than 
that of round wood, and that this difference must be over-
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1904. come by the cheapness of the one as compared with the 
Tint (T miiinucost of the other. It is obvious that in any such computa-

kihkk tion it is so dilficult to find the conditions nearly alike, and 
Company, , ..
Umitkd there are so many things which rest upon mere estimates

cyhiiiso. or opinions, as to which even experts disagree, that the 
Barker. J. results, while they may point in the right direction, can 

never lie regarded as more than approximate. There are 
other reasons which render such comparisons in this case 
more difficult to make and less reliable when made. State
ment No. 70, the figures of whicli are, I lielieve, accurate, 
gives the expenditure on manufacturing account for six 
different periods. The first three include the ten months 
during which the defendant was managing director, and 
the other three include portions of the time between August. 
1901, and July, 1903.

It is well known that in the early life of a manu
factory like this mill as a rule occur its mishaps The 
machinery is new, the workmen are unskilled and without 
experience, and much time is required to get things in 
order. Such was at all events the case with this mill 
Nothing went smoothly except the engine. The digesters 
were constantly giving trouble ; the linings in them blew 
out on several occasions, causing great delay and expense ; 
there was no end of trouble with the acid plant, and the 
screens and barkers required changing in many ways before 
they worked satisfactorily. All such stoppages very seri
ously increase the cost of production. Messrs. Cushing, 
Ellis, Waring, Cudlip and others speak of this increased 
cost. In a letter to Mr. Beveridge, dated February 15,1901, 
Captain Partington writes as follows: “ It is very import
ant that the machinery, when started on Monday morning, 
should be kept working till Saturday night This machin
ery should be so fixed that no breakdowns or stoppages 
should happen at all. This can be done easily enough by 
practical men, and it must be done, because there is nothing 
more disastrous to the profitable working of a place than 
continuous breakdowns and stoppages, even in any depart
ment.”

Mr. Clark, who has had many years’ experience as a
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manufacturer of sulphite pulp, and has for the past five 1904.
years been manager of a large mill at Bangor, gives the The coemxu
following evidence on the same subject : Ki’bkk

0 J Company,
Q. “ Mr. Clark, from your experience in connection Limits» '

with the starting of a mill and its early operation, where Cesiiixo. 
things do not run smoothly; for instance, by reason of Barker, J. 
defects in the acid plant, by reason of breakdowns in the 
wood room, and by reason of linings coming off the digest
ers, suppose there were stoppages, and the mill was running 
intermittently, and the production very low, what effect 
would that have on the relative coat per ton of pulp i

A. That would depend a good deal on the number of 
shutdowns you had ; but I can tell you what my experi
ence has been—in the difference between 600 tons and 850 
tons—one would show a loss of a couple of thousand dol
lars, while the other would be a profit of $4,000 or $5,000.

Q. Where would the waste arise from ?
A. The general expenses are going on just the same.

You cannot go ahead; you have got your men here; you 
can’t send them home, and at the end of the month you 
have got a small production, and it makes a difference 
whether you take your cost and divide it by 600 or 900 
it will go down very rapidly.

Q. And with regard to the waste of fuel, would there 
be any ?

A. Well, if you have got steam of course for cooking, 
and are not using it, you have got to open your doors and 
waste your fuel, and blow off the safety valves. If I should 
shut down now, due to a breakdown, the safety valves 
would soon open and the steam blow out doors.

Q. So that as the production goes down the relative 
cost per ton goes up !

A. Very rapidly. Yes.”
The evidence shews that the mill worked only 89 days 

out of the 123 working days, between October 8, 1900, and 
February 28, 1901. From February 28, 1901, to March 
28, 1901, it worked the full 27 days, and from March 28 
to August 10, 113 days, it worked 100 days. From 
September 13, 1901, to January 17, 1902, 109 working
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1904. days, it worked 108. So that during the first three 
Tim cuHiiiNo periods, which comprise the time previous to the defend- 

Vi'huk ant’s resignation on the 10th August, 1901, 47 working 
Limitkd * days were lost out of 263. while hut one day was lost out 

Crain wo. of the 109 days which make up the two other following 
Barker. .1. periods. During the first three periods — 263 working 

days — the mill produced 4,003 gross tons of pulp, or, at 
the rate of 15J tons per day, while for the other period it 
produced 2,193 gross tons, or at the rate of 20 tons per day 
— a difference of 41 tons per day, which is attrilaitahle 
mainly to the stoppages. It was suggested that these stop
pages were due to some extent, at least, to the use of mill 
wood, or a want of proper management on the defendant’s 
part. It is but due to him for me to say that the sugges
tion is not in any way supported by the evidence. On the 
28th March, 1901, Mr. Allison, the vice-president of the 
company, addressed a letter to Captain Partington, its 
president, from which I extract the following. After re
ferring to two letters he had received, in which Captain 
Partington had complained of the increased cost of the mill, 
he says : “ I have read both these letters carefully, and 
must say that, were I situated as you are, I feel I would 
be inclined to write in much the same strain, but it is my 
firm conviction, that when you come to know all the facts 
in connection with building the mill, placing the machinery 
therein, and the attempts made by Mr. Bradbury to make 
pulp, you will look upon most of the matters referred to in 
your letters in a different light, and will place the blame 
of excessive cost where it rightly belongs. Of course, you 
understand my time is very much taken up with my own 
business, but there has not a week passed since the build
ing of the mill commenced that I have not visited it, once 
and often twice when in town, and as far as I am able to 
judge, a very large proportion of the over-expenditure was 
caused by Mr. Allen’s bad management, and also by Mr. 
Bradbury’s inability to make good pulp. There are, of 
course, other causes that have tended to bring this about, 
that were beyond their control. I am not able to speak 
from any technical knowledge, but my conclusions have
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been formed from what 1 hear from time to time, and 1904. 
what, I believe, is generally admitted by those who arc Tint ccmiiso

i , - J J . . . Ht'U'INTK
supposed to know. 1 now refer to the machinery that I'mie

rr , COMI'ANV,
came from your side of the water, which has not proved to i.imitk» 
be a success so far, with very few exceptions. The drying t 'unis», 
machine is, I believe, a success, but the digesters have been ltarkel- 
a lamentable failure up to now, and have cost a large 
amount for repairs. We have not, during the nearly six 
months the mill has been running, had the use of more 
than two at any one time, and part of the time only one, 
but are in hope that after the new linings (which have 
lieen ordered from Portland, Me.,) are put in that we will 
be able to use all three. * * Mr. Ellis, as mill manager,
appears to be getting on very well. He has had mountains 
of difficulties to ovvi-come. and I consider he has done the 
company more good since he took charge than any of the 
other men you have sent."

Ellis in his evidence made the following statement :
Q. “ Are you able to say if the difficulties which 

occurred in connection with the operation of the mill, and 
the making of the pulp, were in any way attributable to 
the use of mill wood for making pulp, and also for the 
fuel I

A. No ; in my opinion they were not.
Q. Not in any way *

A. No.
Q. But there were difficulties.
A. From the defects in the construction of the plant.

That was all the difficulty I had to contend with all the 
time I was there.”

Mr. Ellis had the sole management of the mill for 
about eight out of those ten months, and therefore had ample 
means of forming an opinion, both as to the difficulties to 
be overcome and the causes to which they were due.

Referring again to statement No. 70 we find the cost 
of the wood, coal and wages for the different periods I 
have mentioned. Between the third and fourth periods a 
month (from August 10th to September 13th) elapsed 
during which the mill was shut down and certain repairs
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1904. made. The cost of wood, coal and wages for the third 
Tlsvi<i'm'i"N0 Pe,'i°d was 839,758.44, and the production was 2,151 s\\\ 

company *,ons a*r dry PU*P—making the cost per ton to be 818.48, 
Limited while the cost of wood, coal and wages for the next or 
cc«iiino. fourth period was 817,025.09, and the production 933 } jj J ) 
Barker, J. tons of air dry pulp, making the cost per ton to be 818.24, 

or a difference of 24 cents per ton in favor of the fourth 
period.

I am unable to see, if these elaborate comparisons arc 
to be relied on at all, what two periods can be more suit
able for the purpose than the two I have just mentioned. 
As an offset to the difference in cost, we have the mill 
stopped 13 out of 113 working days in the third period, 
while in the fourth there were no stoppages. In the third 
period they used for pulp making round wood and mill 
wood in about the proportion of three-fourths mill wood 
and one-fourth round, and for fuel mill wood and coal in 
about the proportion in cost of two-fifths of wood and one- 
fifth of coal. In the fourth period they used only coal for 
fuel, and round wood for pulp. A further analysis of this 
statement shews that while the coat of fuel per ton of air 
dry pulp in the third period is 62 cents in excess of that 
in the fourth, and the cost of wages is 68 cents per ton in 
excess of the cost of wages in the third period, the cost of 
wood pulp per ton is 81.04 less in the third period than in 
the fourth. As to the fairness of taking these two periods 
for comparison, Mr. Beveridge gave the following evidence :

Q. “ It would not be fair to compare the fourth period 
with the third, because you had been making improve
ments >

A. No, I ilid practically nothing up until the end of 
January.

Q. You positively swear it would be fair to make a 
comparison between these two periods !

A. I think so.
Q. You swear that it would be a fair test to Andre 

Cushing & Co. !
A Yes, I think it is perfectly reasonable.”
In a report made by Ellis to Captain Partington, under
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date March 19, 1901, lie writes at great length as to the 1904.
defects in the plant, and other causes which led to the Tint Cvshinu 

i l i i • i .... . Sulphiteincreased expense,and among other things lie says: “ V ith limn 1 n pi y Company
ten barkers of slab wood, and six barkers of round wood, Umitkii'
it would be quite possible to produce chips for forty tons Cvwxn. 
of pulp per day. As regards the difference in cost between Umlter, J. 
round and slab wood, it is certainly least for the slabs.
Logs cannot be got to the mill now for less than $7.00 per 
thousand ; this means $3.50 per cord. Slab wood at the 
mill at $3.00 per cord costs less when made into chips, for 
while the round wood costs less for barking more latior is 
required to bring it to the barkers. * * * That it pays 
to use slabs has lieen proved at Hungor, and other mills in 
the United States."

We have the opinions of two practical pulp makers as 
to the relative cost and value of these two kinds of wood 
and fuel. Mr. Mooney, manager of the Mispec mill, says 
that he has visited the mills at Bangor and other places 
and also the plaintiffs’ mill, and that the slabs supplied 
seemed of about the same quality as those used at Bangor.
He also says that in 1901 he made a contract with the 
defendant for slab wood, delivered here, at $3.50 per cord, 
which would cost him $4.20 pier cord at Mispec. He was 
asked this question :

Q. “ Suppose your sulphite mill had been situated in 
1900 and 1901 the same as the Cushing sulphite mill is 
situated relatively to the Cushing mill, so that the mill 
wood would be delivered in the same way, what do you 
say it would be worth per cord for making piulp !

A. I think, no doubt it should be worth $3.50 a cord.
Q. You say, in 1901 it would be worth $3.50 a cord !

A. Yes.”
He also says that in 1901, according to the average 

price of round logs, it would pay to use mill wood at $3.50 
a cord.

Mr. Clark, who has had several years’ experience at 
Bangor and elsewhere, says that they bought from the 
defendant in 1901, for their mill at Bangor, several hundred 
cords of slabwood at $5.00 per Cord, delivered at Bangor.
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1904. This Bangor mill is operated under conditions almost iden- 
Thk cushiso tical with those which prevail at St. John. They use

Sl’I.I'IIITK • . . .11 * . J
company *ftroe M'iantities of mill wood for making pulp and for fuel.
LiMvntD It is obtained from a saw mill within a few hundred feet

C'whinu. [rom it as here. Since 1899 they have been paying $5.00
Barker, .1. a COrd for pu]p wood, and $1.50 for fuel wood. He gives it 

as his opinion that slabs are far superior to round wood for 
making pulp, and states his reasons for thinking so. I 
Quote from his evidence :

Q. " From your experience, Mr. Clark, what do you 
say as to the relative merits of slabwood and round wood 
for making pulp ?

A. Slabwood is superior in every way.”
He then gives his reasons, and the examination pro

ceeded :
Q. “ So you say from slabwood you can make a bet

ter pulp in every wray than from round wood ?
A. Oh, yes.
Q. From your experience, Mr. Clark, you pay $5.00 

a cord, you say, for slabwood ; now, wdiat would you value 
round wood at relatively to that, taking $5.00 as the 
standard ?

A. I would rather give $5.50 a cord for slabwood 
than $5.00 for round wood.”

Mr. Clark further says that it costs one-third more to 
prepare slabwood than round wood, and that the wood 
bought from the defendant in 1901 was about equal to the 
average of what they cut at Bangor.

At first blush it strikes me as odd that in the case of two 
mills operating under conditions so nearly alike that one can 
afford to pay $5.00 a cord for pulp wood, and $1.50 a cord 
for fuel wood, and yet make money, while the other is only 
paying about three-fifths of these prices, and yet going 
behind hand. Mismanagement, and the frequent stoppages 
and mishaps, of which the plaintiffs’ mill, in its early days, 
seems to have had more than its share, no doubt contrib
uted largely to this result. There is, however, in my opin
ion, another cause which has also contributed to it. I 
allude to the quality of the wood furnished by the defend-



XI.] NEW BRUNSWICK EQUITY REPORTS. 569

ant. There seems to be a consensus of opinion that per- 1904. 
fectly good pulp can be made from slab wood, and although Tint cvmhko 
Captain Partington’s experience in Europe seems to have eihke

l <7 1 a ( 'OMPANY

been different, I think it has been practically demonstrated limited ‘ 
that on this side of the Atlantic such pulp can be manufac- Ccehoto. 
tured at a profit. It depends largely upon the price you have R«rkor, ,1. 

to pay for slabs. If they are not in point of size and quality 
up to a certain standard the cost of handling them is so 
altogether out of proportion to their value that there is no 
margin for profit. I again quote Captain Partington and 
Mr. Clark. After saying that a good pulp can be made from 
slab wood by going to considerable trouble and expense,
Captain Partington’s evidence proceeds as follows:

Q. “ First, what must be the character of the slabs in 
order to produce this good pulp ?

A. If you get a small slab you will find that it costs 
more than it is worth. You will have to clean it, so that 
the result is not worth the operation. It is a matter of 
size and handling.

Q. I will come to that later. So far as the expense 
of handling is concerned ?

A. Yes.
Q. You mean not only the handling luckward and 

forwards but the barking ns well ?
A. No, the handling throughout. It is a very costly 

process
To Court. Q. The cost of the handling of a poor 

slab is as much as the cost for a good one !
A. Substantially so.
Q. Then when you speak of slabs making good pulp 

wood as a commercial average, you mean large slabs t
A. Yes’’
Mr. Clark, in his evidence, says, “ the more sticks you 

handle the less pulp you get." His evidence proceeds as 
follows :

Q. “ Speaking of this wood, the mill cut of the mill 
is quite heax’y, is it not ?

A. We saw about thirty millions
Q. And in the summer time, when you are sawing
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Company,
Limitko

C'VHlilNU.

Barker, J.

1904. deals or boards, merchantable lumber, the proportion that 
Tuk t i KiiiNo comes to the mill is much smaller than at present, of

HrmiiTK r
course ?

A. Yes.
Q. That would be true both in respect to pulp wood 

and fuel wood 1
A. Yes, hut not so much now ; we get very little fuel 

wood in the summer time, we sort it down very close : for 
instance if we get 100 cords of pul]) wood, we wouldn't get 
more than 16 or 20 cords of fuel. At the present time we 
do not get scarcely any fuel wood, because we slab so heavy 
there is not much at all Ordinarily we get, perhaps, one- 
fifth, or perhaps it does not run quite so much as that — 
perhaps 16 cords of fuel to 100 cords of pulp wood.

(j. That is in the summer time ?
A. Yes. and then we cut the wood very close.
0. And take out everything for pulp wood that you 

can get Î
A. Yea''
Mr. Beveridge, in his original report to the defendant 

on the eligibility of this mill site, alluded to the import
ance of having selected slabs for making pulp. In his 
evidence he sjieakS of the inferior quality of the wood fur
nished. He says that the slabs were poor, very thin, and 
from his point of view, as a pulp maker, not worth hand
ling. In other words, that at the price charged for them 
the expense upon them was more than equal to the value 
of the product when cleaned ; that they were not worth 
handling at the price charged, the waste was too great. 
This was some time during the |>criod when the wood was 
lieing charged at the rate of 82.00 ]>er thousand of mill cut. 
Mr. Beveridge also says that he pointed out to the defend
ant the poor character of the slabwood ; that it was too 
small and too thin, hut that lie (the defendant) said noth
ing. From the invoices and other papers in evidence I 
have reduced the total quantity of wood charged to the 
plaintiffs to cords, using as a Imsis where the invoice did not 
mention the quantities in cords, the defendant’s own test, 
by which he found that 118,000 superficial feet products I
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61J cords of pulp wood, and 451 cords of fuel wood. At 1004. 
the Bancor mill, Mr. Clark says, out of every 100 cords of Tim c-ramsu
wood he only gets 16 of fuel wood, leaving 84 for pulp, I'ibkk 

J n ... ° 1 r Company,
shewing a very material difference between the two. The Liwmm
total number of cords of pulp wood supplied by the defend- ("venom, 
ant and used hy the plaintiffs, is 16,020, and the number Hark,,r. 
of cords of fuel wood supplied is 15,225, or more than one- 
half. Of the wood piled up in the field previous to November 
10,1900, 5,701} cords were pulp wood, and 5,626 fuel wood.
From November 10 to March 18 there were 5,493 cords of 
pulp wood, and 3,327 of pulp wood, and from March 18,
1901, to August 10, 1901, the invoices shew 4,835 cords of 
slab wood delivered ; 823 cords of fuel wood and hog fuel 
charged at $7,849.20, or say 7,849 cords at 81.00 per cord.
It is, I think, fairly deducible from these figures that the 
prices paid for wood at Bangor are not applicable to the 
defendant’s claim in this case.

Taking into consideration all these various circum
stances, and the relations which existed between the jiar- 
ties, I think that the defendant is only entitled to charge 
for the pulp wood actually used byr the mill, at the rate of 
81.90 per cord, and of 90c. per cord for fuel wood. As to 
the extra charges for hauling and piling the wood in the 
field, I am not able to say, that in view of all the circum
stances the storing of the wood was an improvident act.
No arrangement had been made, and none could very well 
be made, for a supply of other wood in great quantities, 
and if the mill had been stopped for want of pulp wood 
the defendant might well have been open to censure.
Allen, Captain l’artington's representative here at the time 
concurred in the wisdom of doing what was done, and I 
think the charge is a legitimate charge against the plain
tiffs. As to the 2,659 cords of pulp wood taken by the 
plaintiffs in November I have charged them with the price 
at which it was invoiced, $3.00 a cord, ft stands in a dif
ferent [Kisition from the rest, because the evidence shews 
that the plaintiffs, after having refused to take it, and the 
defendant had consented to take it liack, went in November, 
some time after the defendant had resigned his position.
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1 904. and without an)' communication with him, took the wood 
Tm..™ and used it, knowing at the time that it had been charged 

k'iuhk at $3.00 a cord — a price which the defendant considered 
Limited fair, though it luid not been specifically agreed U|ion. I 
ci'anmo. think this may be considered as an entirely new and sepa- 
itHrkrr. J. mte contract to pay for the wood which the plaintiffs took, 

at the price which they knew the defendant, who then 
owned it, asked for it. I have deducted the 1,(100 cords of 
fuel wood charged up in the invoices, but which have not 
been used by the plaintiff's, and which will, therefore, 
remain the defendant's property. The amount was stated 
at alsuit 1,600 cords, though I have not found it in the 
evidence. The defendant’s claim will, therefore, stand as
follows :

2,461 j cords pulp wood at 82.90..........  87,189 0(1
2,659 “ “ “ 3.00.......... 7,977 00

581 “ “ “ 1.90.......... 1,103 90
2,588 “ fuel 1.40.......... 3,623 20
3,238 " “ 90.......... 2,914 20
5,493 “ pulp “ 1.90.......... 10,436 70
3,327 '• fuel “ 90.......... 2,994 30
4,835 “ pulp “ 1.90.......... 9,186 50

8231 11 fuel * 90.......... 741 15

846,116 01
Add hog fuel (invoice price 87,849.20) 7,064 28
624.078 feet of pine at 25c. per M. 156 02

853,336 31
Less 1,600 cords at 90c , 81,440.00.

“ round wood ns credited
on invoices, 81,937.93................. 3,377 93

Defendant’s total claim........................ $49,958 38
Or.

Hy laths sold, 82,069.82 
wood " 147.64
cash, 50,173.84

----------- 852,391 30

Due by defendant 82,432 92
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For this amount there will be a decree in the plain- 
tills’ favor. The only remaining question is as to the i 
costs. The rule as laid down in Parker v. McKenna (l) 
is, I think, applicable to the case. It is there laid down 
that where a plaintiff rests his claim for relief on the 
ground of fraud, upon which he fails, and upon a separate 
ground upon which he succeeds, that that part of the bill 
founded on the case of fraud should be dismissed with 
costs, and the plaintiff is not entitled to the costs of the 
rest of the suit.

In that case James, L J., says: “There is, however, 
on the other side a general principle as to the costs of the 
suit It is not because a person has made himself liable to 
proceedings in equity or proceedings at law, that the 
adverse litigant is entitled to make the Court the place, 
and the proceedings of the Court the means by which per
sonal spite or party hostility is enabled to indulge itself 
in unfounded aspersions upon character. In my opinion 
that has been done here. Unfounded aspersions have been 
wantonly and recklessly made, and the consequence of that 
is that this Court is obliged to give effect to what it has 
so often said it would do — make persons so dealing with 
the proceedings of this Court pay, and pay fully, in costs 
for it. I am of opinion, therefore, that the plaintiff must 
pay the coats of so much of the proceedings as the Lord 
Chancellor has pointed out, and that he 1ms so mixed that 
up with the rest of the suit that lie has forfeited, in my 
opinion, his title to the costa which he otherwise would 
have liccn entitled to receive."

Section 8 of the bill alleges that the defendant, as 
managing director, sold to the plaintiffs large quantities of 
lumber used by him in the construction of the pulp mill, 
wharves and premises of the plaintiffs, and that he charged 
them for greater quantities of lumber than were used, anil 
paid himself out of the plaintiffs’ moneys; and that he 
also took back large quantities of this lumber so charged, 
and not used, and never accounted for it

Section 9 alleges that the defendant for this lumber 
charged the plaintiffs prices greatly in excess of the value, 

(1) L. It. 10 Oh. 06.

1U04.
IIK ( VHHINO 
HVI.I'IIITK

COMI'AMV,
1.IMITKI»

('VHHINO.

linrker. J.
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1004. and also charged large profits on timber anil materials pur- 
T8viIi'imtIN<ichssed by him for the plaintiffs, to be used in the construc- 

Com'Asv ^*on ^*ie lul<* premises, for which he paid himself out 
i.imitkii ()f the plaintiffs’ moneys.
cmuiso. Section 11 alleges that the defendant charged the
n«rkir. J. plain rifis with large Quantities of pulp wood as delivered 

to them, which were in fact never delivered to them, and 
for wi.ich he paid himself out of plaintiffs’ moneys.

Section 16 alleges it to have been the defendant’s duty 
to have purchased, at the proper season of the year, large 
quantities of wood and lumber for the plaintiffs' mill, but 
that he wrongfully and wilfully neglected to do so, to com
pel the plaintiffs to use and purchase his mill wood at the 
exorbitant prices charged for it.

Section 18 alleges that no proper account or check of the 
slabwood supplied by the defendant was kept, and no meas
urement of it was made when delivered, and no means were 
taken to ascertain the real quantity, but it was only esti
mated.

Section 13 alleges that the defendant wrongfully and 
fraudulently used and disposed of the money of the plain
tiffs for his own benefit in paying for the said wood, at the 
prices and for the quantities mentioned.

Many of these sections contain charges of a very 
grave character. If the defendant had been found guilty 
of them he would stand convicted of gross breaches of 
trust, involving in some of them wilful fraud and dishon
esty. They are not supported by evidence. In fact as to 
the most of them no attempt has been made to support 
them. Captain Partington, the president of the company, 
repudiates all knowledge or responsibility in reference to 
them. Mr. Beveridge, the company’s manager, does the 
same. I think the defendant should have his costa of these 
sections, and that the rule mentioned in the case I have 
cited, and which had been acted upon years before that, 
applies, and I shall therefore order that the plaintiffs pay 
to the defendant his taxed costs incurred by reason of sec
tions 8, 9, 11, 16 and 18, and so much of section 13 as 
complains of any fraudulent act against the defendant, and 
that as to the remaining costs each party must pay their own.



II.] NEW BRUNSWICK EQUITY RETORTS. 575

WHITE v. HAMM.

Fraudulent Conveyance — Debtor and Creditor — Stut ],l Eliz. 
c. 5 — Interim Injunction— Dejxntit in (tovernment Sarinyn 
Bank—Injunction to Prevent U'ithdmwal at Inetnnce of 
Judgment Creditor.

A conveyance by an insolvent debtor in good faith ami for valu
able consideration, though made with intent to defeat credit
ors to the knowledge of the purchaser, is not void under the 
Statute 13 Eliz. c. 5.

An interim injunction granted restraining the transfer of land 
by the grantee in a suit by a judgment creditor of the grantor 
impeaching the conveyance as fraudulent under the Statute 
13 Eliz. c. 5.

Application refused of a judgment creditor for an injunction 
order restraining the wife of the debtor fi-om withdrawing 
money on deposit in her name in the Government Savings 
Bank alleged to belong to the husband.

Motion to continue an interim injunction order until 
the hearing. The facts are fully stated in the judgment of 
the Court. The injunction, inter alia, restrained the 
defendant Rebecca J. Hamm, from withdrawing a sum of 
money on deposit in her name in the Government Savings 
Bank. The motion was heard March 15, 1904, but was 
directed to be re-argued, Mr. Justice Barker expressing a 
doubt whether the Court had jurisdiction to restrain the 
withdrawal of the money. There was no mode of enforcing 
the order as against the Crown. The deposit was a debt 
owing by the Crown, and he was unaware of any instance 
in which the Court had ordered a third person to make 
payment to the creditor money which he owed to the 
debtor, citing Willcock v. Ten-ell (1).

Argument was reheard March 22, 1904.

0. H. V. Belyea, for the plaintiff :—

There is no reason why an injunction should not 1» 
issued restraining payment out of the money on deposit in 

(1) 3 Ex. D. 333.

1904.
March ,*.î.
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1904. the Government Savings Bank. While technically the
Whitk money is in the custody of the Crown, the only effect of
Hamm, the injunction is to take the disposition of the money out

of the hands of the depositor. In Ellin v. Earl Urey (1) 
an injunction was granted restraining the lyirds of the 
Treasury from paying compensation to the former occu
pant of a public office which had been abolished. The 
Lords of the Treasury demurred to the hill for want of 
equity, and also on the ground that they were made 
parties to the suit as public officers of Government, and the 
matters stated in the bill which in any way concerned them 
related exclusively to their duties as Lords of the Treasury. 
In opposing the demurrer it was submitted that the Lords of 
the Treasury were not made parties to the bill in their public 
character, but as mere stakeholders of the fund sought to 
he reached. As it was not discretionary in them either to 
make or to withhold the payment, there could be no objec
tion to their being restrained from making it. The Vice- 
Chancellor said that the defendants were not in a different 
situation from the Governor and Company of the Bank of 
England, who were frequently prevented by the Court 
from transferring stock or paying dividends to individuals 
w' neared on their books to be entitled to them. The 
bill did not seek to interfere with any public duty the 
Lords of the Treasury had to discharge, or with any dis
cretion they had to exercise in their public capacity. It 
sought to restrain them from doing a mere ministerial act, 
with a view to secure payment of the money to parties who 
might be found entitled to it. In Tunstall v. Bootlthy (2) 
the Commissioners of Customs granted to A. as a compen
sation for the loss of an office which he had held, an 
annuity payable quarterly by the Receiver-General of 
Customs. A. assigned the allowance to B. for value, aud 
subsequently took the benefit of an insolvency Act. The 
Court restrained the Receiver-General from paying over to 
A., or his assignees, monies in his hands, being arrears of 
the allowance.

(1) 0 Sim. 214. (2) 10 Sim. 542.

2
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[Barker, J.:—What benefit would the injunction be 
to you if you are unable to compel the Crown or the 
deputy Receiver-General to pay the sum to you ?]

The injunction would keep the money intact until it 
was determined whether it was the property of the husband, 
and then it could lie reached in disclosure proceedings.

L. A. Currey, K.C., and A. A. Wilson, K.C., for the
defendants : —

The Crown not being a party to the suit an injunction 
cannot go against it. If it was sought to make the Crown 
a party to the suit, the Court would have no jurisdiction 
to entertain the application (1). The Couit cannot make 
an order against the Crown or its officers. In Willcoclc v. 
Terrell (2), judgment having been obtained against a 
County Court Judge, a Judge’s order, under the Debtors’ 
Act, 1M9, s. 5, was made for the payment of the judgment 
by quarterly instalments of £50 each on days named. 
Default being made in the payment of these instalments 
writs of sequestration were issued. The debtor having 
resigned his office, a pension of £1,000 per annum was 
granted to him, charged upon the Consolidated Fund. 
Application was made for an order upon the Lords of the 
Treasury, or the Pay mas ter-General, to pay over to the 
sequestrators the accruing pension. Lord Coleridge, C.J., 
interposed with the objection that it was idle to call upon 
the Paymaster-General, as he knew no one but his super
iors, the Lords of the Treasury, and, if an order was made 
upon them and they declined to act upon it, there would be 
no way of enforcing it The Court declined to grant the 
order, but made an order restraining the debtor from re
ceiving the payments under the pension, and empowering 
the sequestrators to receive the same when due. The pro
cedure there adopted is quite distinguishable from that 
sought to be invoked here. In Sansom v. Hansom (3), 
Willcock v. Tenvll was followed, the Court holding that an 

(1) N. B. Eq. Cas. 288, Notes. (2) 3 Kx. D. 323.
(1) L. R. 4 P. & D. 6.

11)04.
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1904. order on the Paymaster-General would be ultra vires. In 
Crispin v. Cumano (1) an order was made in a testament
ary suit on the defendant, as executor of the original 
defendant, and against himself as a party in his own right, 
to pay the costs of suit These not having been paid, and 
the defendant being abroad, a writ of sequestration was 
issued against his estate. Stock was standing in the books 
of the Bank of England to his credit as executor, and a 
dividend was due thereon. It was held that the Court of 
Probate had no authority to make an order upon the bank 
to pa)- the dividend to the sequestrators. Sir J. P. Wilde, 
in the course of his judgment, said that the question was 
raised whether an adverse order hud ever been made in the 
Court of Equity on a third person to pay over to the credi
tor money which he owed to the debtor. He said that he 
could not find that it ever had been. See also Horsley v. 
Cox (2).

1904. March 26. Barker, J. : —

On the 19th of February last I granted an interim 
injunction restraining the defendants from transferring a 
farm and land, formerly owned by the defendant Solomon 
I). Hamm, situate in Queen’s County, and restraining the 
defendant Rebecca J. Hamm, wife of Solomon D. Hamm, 
from withdrawing from the Government Savings Bank at 
St. John some money deposited there in her name, and 
from transferring two promissory notes, one for 8100 and 
one for 8150, given to her by the defendant Wilson. That 
order I extended until March 15th, and on that day the 
plaintiff, in pursuance of notice to that effect, made this 
application to continue the injunction until the hearing. 
The defendant Solomon 1). Hamm is a policeman, and in 
September, 1900, the plaintiff", who was then a young man 
under age, brought an action against Hamm for false 
imprisonment, arising out of an arrest of the plaintiff on a 
charge of larceny. The action was tried in March, 1902, 
when a verdict was given for Hamm. A new trial was 
ordered on August 8th, 1902. The cause was tried a second 

(1) L. K. 1 P. & D. (122. (2) L. H. 4 Oh. 52.
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time in January, 1003, when a verdict was given in favor 
of the plaintiff for #500. This was also set aside and the 
cause was tried a third time, in June, 1903, when the plain
tiff again got a verdict for #500, upon which judgment 
was signed August 15,1903. A fi.fa. was issued to the Sheriff 
of St. John August 19,1903, which was returned vulltt bona 
on November 17, 1903. On August 11, 1902—that is three 
days after the verdict obtained by Hamm had been set aside— 
he executed a conveyance of the farm in Question to the 
defendant Black, who on the same day conveyed it to 
Hamm’s wife — the defendant Rebecca J. Hamm. These 
two conveyances are for an expressed consideration of #300, 
and they were both registered on August 19th, 1902. On 
March 31st, 1903, the defendant Rebecca J. Hamm, by a 
conveyance to which her Imsknd is not a party, trans
ferred this farm to the defendant Wilson, for the expressed 
consideration of #300, #50 of which was paid in cash, and 
the two notes already mentioned were given for the bal
ance. This suit is brought to set aside the conveyance as 
king fraudulent under the Statute of Elizabeth. The bill 
alleges that the first two conveyances were made without 
consideration, and with intent to defeat and hinder the 
plaintiff as a creditor of Hnnun, and that the conveyance 
to Wilson was made without consideration, and for the 
same purpose and with full notice of the fraudulent char
acter of the two previous conveyances. The bill praj's 
that the conveyances should be set aside, and ns an alter
native relief, in case the deed to Wilson should be held 
good, that the two notes given as part of the purchase 
money to Mrs. Hamm should be declared to be the prop
erty of her husband, the judgment debtor. The money in 
the Savings Bank — some #50—does not seem to have any 
connection with the property, or to have grown out of the 
transaction in any way, but the plaintiff claims it in some 
way as king in fact the money of Hamm, and which should 
k made available towards payment of his judgment. The 
plaintiff had Hamm up kfore His Honor Judge Forks 
for examination by way of disclosure, and in that way had 
the fullest opportunity of examining all the parties to the

JI9(M.

Barker. J.
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1 !)04. transaction, eo that for the purpose of this interlocutory 
wiittk motion he has had the advantage — and a very great 
Hamm, advantage it is in a case of this nature — of having the 

Murker. J. oral evidence of all the parties interested to base it upon 
instead of affidavits. The evidence of the fraudulent intent 
cannot be said to be strong. This is not the usual case of 
a trader in embarrassed circumstances. As a policeman 
Hamm was earning some 89.45 a week, and so far as the 
evidence goes, when he made the transfer in question he 
did not owe a penny, and the 850 was in the Savings 
Bank. The ultimate result of the litigation then pending 
was of course doubtful, but the first trial had resulted in 
his favor. As I understand the case of Freeman v. l‘ope( 1 ), 
and the construction and effect of the Statute of Elizabeth 
as there determined, a jury is lround to infer the fraudu
lent intent where the necessary result of the conveyance is 
to delay or defeat creditors, the debtor in such case being 
credited with the intention of doing that which is the 
necessary result of his own voluntary act. The Court was 
there dealing with the case of an ordinary debtor pressed 
by creditors, a very different case from the present, where 
there were no creditors, no debts present or prospective, 
and only the possibility of damages Ijcing recovered in the 
litigation then pending—a “ speculative liability,” as it has 
liecn called. This distinction is illustrated by the case of 
Ex parte Mercer (2). It cannot be said that the necessary 
result of a conveyance made under such circumstances is 
to defeat or delay creditors, and the question in such a case 
must be whether or not it was made with that intention. 
Though the evidence of such an intent may seem weak, I 
cannot say that there are not facts and circumstances from 
which it might reasonably be inferred that in conveying 
the property to his wife Hamm had the intention and 
object in view with which the plaintiff' charges him in the 
bill. That being so it is a question to be disposed of at 
the hearing.

The next question is as to the effect of the conveyance 
from Mrs. Hamm to Wilson. To the extent that she 

(1) !.. H. 5 Ch. 538. (2) 17 Q. B. D. 280.
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acquired the property in question by virtue of the convey
ances from Hamm to Black, and from Black to lier. Black 
having been simply the medium by which the transfer to 
the wife was made, she acquired it from her husband 
during coverture, and in the event of their having been 
married previous to January 1, 1890, (of which there is no 
evidence one way or the other,) such property is specifically 
exempted from the operation of the Married Women's 
Property Act by sect. 4, and would not, therefore, lie sub
ject to any power of disposal conferred by that Act upon 
married women. That was the only point involved in the 
cross appeal in Hr Hu r// v. Deliwry (I). Assuming, how
ever, as it seems to have been assumed, that Mrs. Hamm 
had power to convey the legal and beneficial title to the 
property, the question of the bona Juice of the transaction 
is raised by this bill. For, if Mrs. Hamm and Wilson 
entered into a bona fide contract of purchase and sale with 
a view of actually transferring the title in completion of 
that contract, the property could not tie made available to 
the plaintiff, anil this bill could not be maintained, for this 
suit is only in aid of the legal right of enforcing |iayment 
of the judgment by means of a seizure under the execution, 
which, in that case, would not reach the property at all. 
See Neale v. Duke of Marlborough (2); Smith v. Hu ret (3).

The plaintiff seeks to avoid that result by charging 
and attempting to prove that Wilson, when he took the 
conveyance, had full knowledge of the fraudulent character 
of the previous conveyances, and that he was in fact a 
party to the whole scheme. There is not much evidence to 
support this view, but if the sale to Wilson was a real one, 
as I have mentioned, is the question of notice important f 
In Whelpley v. Riley (4) the late Chief Justice Darker fold 
the jury " that the circumstance of Hall’s (the debtor) sell
ing the hay in order to prevent its being taken in execu
tion on the ex pec te<l judgments in the suits then pending, 
(no judgments or executions being then in existence,) 
although he intended to run away from the Province.

(1) 36 N. B. 27. (8) 10 Hare, 80.
(2) 8 M & 0. 407. (4) 2 All. 275.

1904.

Hurkrr. .1.
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1004. would not constitute such fraud as to deprive him of the 
whits power to sell and thus make void the sale ; nor would the 
Hamm. knowledge of those facts by the plaintiff prevent his becom- 

itiirkvr. .1. ing the purchaser, and thereby obtaining the property in 
the hay for a full valuable consideration, although it might 
east suspicion on the whole transaction and call for a care
ful inquiry into the reality of the bargain and sale. The 
property was not bound until the execution was delivered 
to be executed, and therefore Hall, though in debt, and 
even insolvent, might lawfully dispose of it for a valid 
consideration.” This charge was sustained on the authority 
of Wood v. Dixie (1). In Dalglieh v. McCarthy (2) the 
bill was filed to set aside three conveyances as fraudulent 
and void under the Statute of Elizabeth. The first convey
ance was made by McCarthy, the debtor, to Bratton : the 
second by Bratton to John Cook, and the third by John 
Cook to George Cook. Strong, V.-C., before whom ’! 
suit was heard, found ns a fact that the first conveyance 
was made without consideration, and that it was fraudu
lent and void : that the second was made with intent to 
defeat creditors, but that the sale was bomi tide ami in
tended to [miss the property, and that full consideration 
actually passed, and that it was really a sale, though made 
to defeat creditors ; that the third deed was also fraudulent 
and void and without consideration. It was held on the 
authority of Wood v. Dixie that the intermediate sale from 
Bratton to Cook was good and the conveyance valid The 
bill was therefore dismissed with costs.

There are distinct authorities for holding that the 
plaintiff cannot succeed in this suit, provided the convey
ance from Mrs. Hamui to Wilson was made buna fide, and 
in order to carry out an actual contract of sale between 
them, even though it was made to defeat the plaintiff, and 
with a know ledge that the earlier deed had been for a pur
pose fraudulent under the Statute. The substantial ques
tion then is, was this deed from Mrs. Hamm to Wilson 
made bona fide in the sense I have mentioned ? The evi
dence upon which the plaintiff impeaches the validity of 

(1) 7 Q. B. MB, (2) 1» Gr. 678.
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this deed is weak — weaker perhaps tlian that upon which 
the previous conveyances have been attacked. In both 
cases there is the same question of fact which it is not 
necessary for this present motion to determine. I think 
that as to the farm I ought to continue the injunction until 
the hearing, and keep the property in the position the par
ties have themselves placed it. This cannot inconvenience 
Hamm or his wife, for they have parted with the property, 
and it cannot injure Wilson, as he bought the farm for 
farming purposes and not for sale.

It was urged as an answer to this application that in 
applying for the interim order the plaintiff had suppressed 
material facta by omitting certain parts of the evidence 
given by Mrs. Hamm and Wilson on the disclosure inquiry, 
which was calculated to qualify those portions which were 
produced. The rule requiring the utmost good faith in 
litigants coming to this Court for ex parte injunctions is 
one which should not be relaxed. There is, however, some 
distinction between an application like this to continue an 
interim order on notice and a motion to dissolve an ex parte 
older: Fuller v. Taylor (I). The omitted portions did not 
seem very important; they seemed, if they had any mate
rial bearing, to refer to the question of notice or knowledge 
of Wilson as to the object of the first conveyance, a ques
tion which does not seem important.

As to the money on deposit in the Savings Bank in 
Mrs. Hamm’s name I see no reason for saying that it 
belongs to Hamm, but if it was his 1 do not see how it can 
he reached by execution. I could only restrain her from 
withdrawing it on the ground that eventually it could be 
made available in payment of the plaintiff's judgment, but 
1 know of no instance where, in a proceeding like this, this 
Court has ordered a debtor of the judgment debtor to pay 
his debt to the judgment creditor. Uaruishee Acts furnish 
some such remedy, but the aid of this Court is not required. 
Even in such cases there seem numerous difficulties, in the 
absence of special legislation, where the Crown is the 
debtor, as in the case with money in the Savings Bank.

(1) lUur. N. 8. 743.

1904

Barker, J.
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1004. See CrUpin V. Cumnno ( 1 ) ; Willcock v. Terrell (2). As to
Whitk the notes the evidence shews thilt they were not in Mrs.
Ham*. Hamm's possession, though apparently under her control.

Barker. J. If the plaintiff is in a position to seize them under the exe
cution, he can do so without the aid of the Court, and he 
can do it now as well as Inter on. They, however, repre
sent a part of the purchase money of Wilson for the land, 
ami it would seem as though the plaintiff was not entitled 
to both.

There will lie an order restraining any transfers of tin- 
land.

(1) L. K. 4 I>. K I). 02*. (2) 8 Ex. II. 328.
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miralty-Act 54-55 Viet., c. 29 (/>.)] 
The jurisdiction of the Court in Equity 
in n suit for account between co-owners 
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Court found in favor of the defendant's 
version of the agreement. Of the re
ceipts in which under this finding the 
plaintiff might Is* entitled on discovery 
to share, the fees in one case, amounting 
to $33. alone remained undivided, field, 
that the hill should not be dismissed.
Hawthorne v. Sterling ...................503
----- Fishing license — Exclusion of co-

licensee ........................................252
See Fishery License.

----- Trustee's account—Passing—Appli
cation of trustee .....................320
See Trustee. 1.

ADMINISTRATOR — Fraudulent 
Conveyance—Suit to Set aside—Stat. 1.1 
1 ' ' Joindi r of léministrutor
\ppointment by Court of Person to Re- 

present Deceased Debtor’s Estât»—Act
•W 1 tct., c. 4. s. 89—Demurrer—Act 5.1 

•et. c. 4. ». 5>.] In a suit by simple 
contract creditors of an intestate to set 
aside ns fraudulent, under the Htat. 13 
Llir.. «. 5. a conveyance by him of real 
estnte. and for the administration by the 
t ourj of his estate, an administrator of 
the intestate's estate appointed by the 
I robate Court is a necessary party to 
• he suit, though there are no personal 

VO!., ii. n.b.k.h. — ismx— a +

ADMINISTRATOR—Continued.
assets of the intestate. The failure to 
make the administrator a party to such 
a suit is not a ground of demurrer, hut 
may be taken advantage of under Act 53 
\ ict., c. 4, s. 54. The Court will not. in 
such a suit, appoint a person under Act 
53 Viet., e. 4, s. 81). to represent the 
estate of the intestate, instead of re
quiring the administrator of the intes
tate’s estate to be made a party to the 
suit. Triteh r. Humphreys...............1
ADVANCEMENT—Purchase — Hus

band and wife—Resulting trust
—Onus of proof...................... 34s
See Married Woman, 2.

AFFIDAVIT—Hill—Injunction .........1
See Injunction, 1.

------Admissibility of, on motion to con
firm report of Dower Commis
sioners .......................................204
See Dower.

------Partition — Lunatic defendant —
Proof of unsoundness of mind
......................................................480
See Partition.

AGREEMENT — Upturn to Purchase 
Ijand—Time the Ess» nee of the Agree
ment—Injunction — Restraint of Eject
ment Action—Terms of Grantin»j In
junction—Equitable Relief in Ejectment 
Action — Specific Performance—Act 60 
1er. « c,. v. i-.i Time le "t the

essence of a unilateral agreement, such 
as an option to purchase land. On an 
application for an injunction order, in a 
suit for the specific performance of an 
agreement for the sale of lend, •<> re
strain an action of ejectment by the ven
dor to recover possession of the land, the 
Court ordered that on the defendant con
fessing the action of ejectment the plain
tiff should be restrained until further 
order from taking possession : otherwise 
the application should he dismissed. 
Semble, that relief by specific inform
ative cannot Is* obtained under s. 2K3 of 
Act 60 Viet., c. 24. . Freeman ».
Stewart ...............................................365
------Easement — Effect of agreement

upon subsequent purchaser. .203 
Sec Easement, 1.
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AGREEMENT -('ont in uni.
------ Easement—Right of way—Evidence

—User ........................................ 412
Sec Easement, 2.

1 'a rtnershii*—Const met ion— Losses 
—Contributions inter *<■ . ... 112 
See Partnership, l.

R/tihvny—Lease of line—Passenger 
train service — Contract with
government—Breach by lessee— 
Waiver—Damages — Mandatory
injunction ................................it*r.
See Railway.

ALLOWANCE -Trusts* ........ 128. 820
See Trustee. 1, 2.

AMENDMENT -I >emurrer and answer
to whole bill—Costs ...............186
See Demurrer, 1.

------Parties—Joinder of Administrator. 1
See Administrator.

ANSWER—• Demurrer with, to whole 
bill—Amendment—Costs .... 180 
See Demurrer. 1.

------ Interrogatories—Except ions. 81. all
See Interrogatories. 1, 2.

ARBITRATION—Arbitrator** Fee»— 
A ttcndaiicch—A djournmentn—Renew by 
Judge. 1 Where each of three arbitra
tors charged $5 for each of a nuinlter of 
attendances at meetings which were ad 
journed without any business being de
spatched. owing to causes for which the 
arbitrators were not nsqtonsible. a re
view Judge held the charge not to be 
unreasonable. Where arbitrators each 
charged $10 for each of their sitting* 
at which evidence was taken, or the 
matter of the arbitration was proceeded 
with, a review Judge refused to reduce 
the charge. In re Dean Arbitration. .
....................................................................... 120

2.--------- Arbitrator—Dinqualification —
Hùm — Alderman — Expropriation of 
Property by City—Act M Viet., e. Ü2 1 
An alderman of the Citv of Saint John 
is disqualified from acting as an arbitra
tor appointed by the city to determine 
with other arbitrators the value of prop
erty expropriated by the city under Act 
61 » let., c. 52. In re Abeli................ 271
ASSIGNMENT — Conflict of laws — 

Personal property in New Bruns
wick — Validity of assignment —
Star. 13 Ell*., c. 5......................oh
See Conflict of Laws.

------Power of attorney — Authority to
receive surplus proceeds of mort
gage sale—Death of grantor be
fore sale—Revocation ............126
See Power of Attorney. 

Preference—Debtor and creditor.286 
See Debtor and Creditor.

ATTACHMENT — Execution agaiimt 
Hod y—Decree for Pa y ment of Money— 
Disobedience — Principle» under which 
Execution will be 11 ran ted or Rcfuned— 
Act Ô3 Met., c. 4, *. ///,; Act .78 Viet., 
r. /8. ». 2.J Where defendant made de
fault in paying to the plaintiff under the 
decree of the Court a sum of money re- 
reived by the defendant as a donatio mor- 
tt* can mi in favor of the plaintiff, an 
order was granted under Act 53 Viet., c. 
4. s. 114. as amended by Act 58 Viet., c. 
18. s. 2. for an execution against his 
body. An order under the above Act for 
an execution against the body of a party 
making default to a decree of the Court 
for payment of a sum of money will not 
lie granted where the Court is satisfied 
that the party in default has no means, 
and has not made a fraudulent disposi
tion of his projierty. and that his arrest 
is sought for a vindictive purpose, or to 
bring pressure upon his friends to conn* 
to his assistance Thorne r. Perry 

| (No. 21 ......................................................276

BANK ACT—Hypothecation of lumber 
to secure advances — Partnership 
—Powers of partner after disso
lution of firm —Hypothecation of 
lumlier to secure advances—Sale 
of lumber by partner—Applica
tion of proceeds — Payment of 
other indebtedness—Knowledge of
pledgee .........................................43*1
Sec Partnership, 3.

BILL -Demurrer—Question in suit one
of fact ......................................... ,'08
See Demurrer. 2.

—— Dismissal—Account .................... 503
See Account, 2.

------Dismissal—Common law remedy^

See Damages.
------Dismissal—Mandatory injunction-

obstruction — Removal liefore
hearing ........................................ 488
See Injunction, 0.

------ Pleading — Allegations of fraud —
Failure of proof—Costs...........530
See Company, 1.

BILLS OF LADING—Master of vessel 
--Refusal to sign—Injunction .68 
See Ship.

CHARITABLE GIFT—Will—Uncer-
tninty ...........................................
Sec tVlLL, 1.

CHARTER OF SAINT JOHN —
Boundary of city at low water 
mark—Right of city to fishery..
• •• ...............................................................................
See Fishery.

.308
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CHARTER PARTY—Ship — Arrival 
of vessel at loading berth—Notice 
—Lay days—1 )emurrage—I >elay 
in loading caused by failure of 
railway to forward cargo—“ Cus
tomary despatch " — Weather 
working days — Refusal to sign
bills of lading ....................... 68
See Ship.

COMMISSION Trustee........ 138, 320
See Trustee. 1, 2.

COMMON LAW REMEDY — Dis
missal of hill............................. 303
See Damages.

COMPANY — Managing Director — 
Dote era — Breach of Truat — Planting— 
Chargea of Fraud—Failure of Proof— 
r ox/*. | The defendant promoted the 
formation of the plaintiff company for the 
manufacture of pulp, upon the under
standing that slab wood from his saw 
mill should be used as fuel and pulp 
wood by the company. V., residing in 
England, contributed two-thirds of the 
capital under an agreement that he was 
to control the building of the mill, supply 
the machinery and have the selection of 
the manager. He was elected president 
and the defendant was elected managing- 
director of the company. The mill was 
erected under P.'s plans, near the defen
dant's mill, and was fitted with machinery 
for the use of mill-wood both as pulp and 
fuel. A by-law provided that the mana
ging-director should have general charge 
of the property and business of the com
pany. and he was given by the directors 
a free hand in the management. The de
fendant without orders, but with the 
knowledge of all the directors, except P., 
erected, at a cost of about $17,000 to the 
company, a fuel house and conveyors 
thereto from his saw mill for the <*on- 
veyanoe of mill-wood. The expenditure 
was necessary if the company was to use 
mill-wood. The defendant supplied the 
company with mill-wood under an agree
ment that it should l»e paid for on the

: us relative value in round wood 
for pulp and coal for fuel. The wood 
was invoiced by the defendant at $2 i»er 
thousand of mill cut. on account of 
which he had paid himself $02.3!>1.30. 
leaving m balance due <>f The
wood was of a poor quality. No prac
tical test was made of Its relative value 
to round wood and coal. In the absence 
of any other than an approximate esti
mate. the Court held that it should lie 
charged at $1.00 per coni for pulp wood 
and .00 per cord for fuel wood, on which 
basis the defendant had overpaid himself 
$2.432 02. The defendant resigned his 
position as managing-director at the end 
of ten months, and the company ceased

COMPANY—Continued.
to use mill-wood. The company sought to 
charge the defendant with the cost of the 
fuel house and conveyors, which were no 
longer of use, as an unauthorized and 
itnproiier expenditure, and made for the 
defendant's benefit. The defendant had 
always l>een willing to have the price of 
the mill-wood determined by an actual 
test. Charges of fraud against the de
fendant were preferred in a number of 
sections of the bill, which were unsup
ported at the hearing. Held, that the de
fendant should not be charged with the 
cost of the fuel house and conveyors, that 
the decree in plaintiffs’ favor for the 
balance due by the defendant on over
payment should be without costs, and 
that the defendant should have the costs 
of the sections of the hill alleging fraud. 
Cushing Sulphite Fibre Company. 
Limited r. Cushing (No. 5) .......... r,:t!>

2.----- - Winding-up — Dcbcnturc-
holdera' Suit — Receiver — Liquidator— 
Displacing Receiver by Liquidator — 
Order Appointing Receiver — Order 
1 aried, and Limite,f to Property Convey
ed by Debenture Security.) Where de
benture-holders in a suit against a com
pany to enforce their mortgage security 
obtained the api»ointment of a receiver 
before, but subsequently to an applica
tion for. an order to wind up the com
pany. and there was a dispute between 
the receiver and the liquidator in the 
winding-up as to what projierty was con
veyed by the mortgage, and the liquidator 
had obtained liberty to dispute in the 
suit the validity of the mortgage, the 
Court declined to discharge the receiver, 
or to apiKiint the liquidator receiver in 
bis place Order appointing receiver in 
a debenture-holdersuit varied by limit
ing property to lie received by him to 
property conveyed by their mortgage 
security. Rank or Montreal r. The 
Maritime Sulphite Fibre Company. 
Limited .................................................:$28
------Receiver's Certificate — Railway —

Del tent ures secured by mortgage 
—Foreclosure suit—Receiver and 
manager — Repairs to road—Au
thority to issue receiver's certifi
cates charging property in prior
ity to debenture security... .321 
See Mortgage. 2.

COMPENSATION - Easement — 
License—Expenditure — Revoca
tion of license ......................... 203
Sec Rarement. 1.

CONFESSION OF JUDGMENT —
Debtor and creditor—Preference 
......................................................230
Sec Debtor and Creditor.
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CONFLICT OF LAWS — Fraudulent
Conccyance—»s(ni. 1.1 Eli:., c. 5—Foreign 
Assignment of Personal Property in Xnc 
Rrunsicick — " Mobil ta Si </unit fur Per
sonam ”— Onu» of Proof—Garnishee— 
Equitable Execution.] A share in the
annual incoi........ .'m estate In Ireland
payable under a will through the hands 
of the executor living in New Brunswick 
to the beneficiary living and domiciled in 
Massachusetts was assigned by the bene
ficiary by assignment executed in Mass
achusetts to trustee in trust, first, to 
maintain the assignor and his family, 
and. secondly, to pay his creditors a 
limited sum. In a suit in this Province : 
to set aside the assignment as fraudulent 
and void against a judgment creditor of 
the assignor, under the Statute 13 Eli/... < 
c. 5 Hi Id, (lit hat t he i allditj of the 
assignment should not In* determined by 
the hx domicilii of the assignor, hut by 
the law of New Brunswick : (21 that as
suming the validity of the assignment 
should In* determined by tbe law nf 
Massachusetts the onus of proving that I 
the assignment was invalid hy that law 
was upon the defendant, and that in the 
absence of such proof it must be assumed 
that the law of Massachusetts was the 
same as that of New Brunswick : (3) 
that as the money coming into the hands 
of the executor was liable to attachment
undei Act 15 Viet c. 17. a. 21, or to 
equitable execution, the plaintiff wa* pre 
j ml iced hy the assignment within the | 
Statute 13 Eliz., c. 5. Black r.
Moore .......................................................... 1>8 !
CONTEMPT OF COURT—Rrvaeh of 
Injunction Order—Motion to Commit— 
Co*t*. | Where, in a suit for a declara
tion that the plaintiff and defendant were 
partners, the defendant, in breach of an j 
interim injunction order, collected debts • 
due the alleged firm, but which, subse
quently to the service of a notice of | 
motion for his commitment, he paid to | 
the receiver in the suit, he was ordered | 
to pay the costs of the motion. Burden 1 
r. I low Aim (No. 2) ............................ 531
CO-OWNERS Ship—Account — Jur

isdiction .......................................233
Sec Act’OV XT, 1.

COSTS Demurrer. 1 Where some of 
several grounds of demurrer were over
ruled. costs were not allowed to either 
side. Trite» v. Humphreys................ 1

2. —— Interrogatories—Ansirer— Ex-
a lit ion».) Where some exceptions were 
allowed and others overruled, costs were 
allowed to each party. < 'hobby v. Tay
lor .............................................................. 511

3. ------Partition — Lunatic Defendant
ippointmemt Guardian ai Litem

Proof of lnsoundness of Mind.] Appli
cation refused in a partition unit, that

COSTS Continual.
costs of appointing guardian ad litem of 
defendant, a person of uusottud mind, not 
so found, and of proving her unaoumlness 
of mind by affidavits, be borne by defend
ant's share in estate. Masters e. Mas-
rua ..........................................................t'1'.

4. ------Referee'» Report—Exception». |
Where exceptions to a Referee's report 
were allowed in part, costs were refused 
to either party. Lawton Saw Co., Ltd. 
r. Machum ................................................191

5. ------ Security for—Plaintiff a Judg
ment Creditor of the Defendant.] It is 
not a ground for refusing to order secu
rity for costs to he given by plaintiff, a 
resident out of the jurisdiction, in a suit 
to set aside a conveyance by defendant 
us fraudulent against him, that he has 
an unsatisfied judgment against the de
fendant in the Saint John County Court. 
Thibaudeau v. Soott, l N B. Eq 505. 
followed. Gould v. Britt ............... 453

6. ------Security for — Pluintiff Reai
dent out of the Juridiction—Adminis- 
tration Suit—Estate In»olvcnt — Plain
tiff'» Debt not Admitted.] Security for 
costs will be ordered against a plaintiff 
resident out of the jurisdiction in a suit 
against an administrator for the adminis
tration of his intestate's estate, where 
the estate is insolvent, and the plaintiff's 
claim against tin* estate is not admitted. 
Aiton v. McDonald .......................... 324

7. ------Security for—Form of Security
j—Rond—Recognizance—Act 53 Viet., c.

J. *. iS6A Quatre, whether security 
for costs of suit may be hy recognizance 
under s. 280 of Act 58 Viet., c. 4. instead 
of hy bond. Security for costs of suit was 
ordered to be by recognisance. Security 
not being given it was ordered that the 
hill should stand dismissed unless security 
for costs was put in within a limited 
time Before the expiration of the time 
security was put In bj bond In the usual 
form. Upon an application to set the bond 
aside and for it- removal from ih' files of 
the ( 'ourt on the ground that the security 
should be by recognizance. Held, that 
in view of the second order security was
properly put in by bond. Brown r.
Si MNBB.......................................................126
------Answer and demurrer to whole bill

—Amendment ............................ 133
flee Demurrer. 1.

------Contempt of Court — Motion to
vommit ..........................................531
See Contempt or Court.

------Demurrer and answer to whole hill
—Amendment ............................. 130
Sre Demurrer, 1.

Fraud—Pleading—Failure of proof
.........................................................630
See Company, 1.
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COSTS ('oiithi aid.
----- Will—Suit for construction of. .372

Sec Will, 2.

CO-TENANTS — Adverse possession--
Statute of Limitations..........175»
See Limitations, Statute of.

CURTESY. TENANCY BY THE —
Conveyance without husband’s

icurrence ............................278
See Married Woman. 1.

DAMAGES - Common Laic Remedy —
./ nr indict ion — l him—(Structural Altera
tions Washout Injury to Riparian 
(timer—Diversion of Xatural Stream— 
/'roof of Damage.] A dam erected in 
1NÔN across a natural stream upon laud , 
owned by the defendants, and used for j 
the defendants’ purposes, was in 1801 j 
altered in respect of its devices for carry- j 
ing oil' surplus water by the defendants’ 
immediate predecessors in title, contrary 
to the |irotest of the plaintiff, a riparian 
owner since 1880. In 1000 a portion of 
the dam was carried away by a freshet, 
owing, it was alleged by the plaintiff, to 
the Insufficiency of the alterations in the 
dam, and it was alleged that material 
damage was done to the plaintiff’s land, 
but the evidence as to its precise nature 
and extent was slight and unsatisfactory, 
and the defendants denied any liability. 
Held, that the question involved being 
the liability of the defendants, and the 
extent of the injury sustained by the 
plaintiff, and the Court doubting its juris
diction to assess the damages, the bill 
should be dismissed, and the plaintiff left 
to his remedy at law. A diversion of a 
i attirai stream from it- natural channel 
in front of the land of a riparian pro
prietor is actionable at his instance with
out proof of actual or probable damage.
Sai xhers r. William Richards Co.. 
Ltd............................................................ 30B
----- - Floatable river— Riparian rights—

Mill owner -Timber drmne 
Obstruction—Removal of. before 
hearing — Assessment of damages 
—Absence of ground of relief in 
equity........................................
See INJUNCTION, <1.

DEATH—Power of attornev — Revoca
tion ........................................... 12H
See Power or Attorney.

DEBENTURE- Company — Winding- 
up—Debenture-holders’ suit—Re
ceiver—Liquidator — Displacing 
receiver by liquidator—Varying of
order ........................................328
See Company, 2.

DEBENTURE ( unthim d.
|------Railway company—Mortgage—Fore

closure—Receiver ami manager 
Repairs to road — Authority to 
issue receiver’s certificates charg
ing property in priority to delien-
ture security............................ 321
See Mortgage, 1.

DEBT Evidence—Onus of proof . .41)7 
See Evidence.

DEBTOR AND CREDITOR -Prefer
ence—Confession of Judgment—Axxiyn- 
ment of Hook Debts—Presxure—Collu- 
xion—Presumption of fraudulent Intent 
—Commencement of Suit—Act Sti Viet., 
r. (».] The defendant in consideration of 
a promise by a trader to pay to the de
fendant a sum of money on account of 
his indebtedness within a given time or 
to give security, and believing the trader 
to be solvent, gave him on credit a fur
ther supply of goods. Subsequently the 
trader becoming insolvent announced the 
fact to his creditors. The defendant 
thereupon reminded the trader of his 
promise to him, and urged and induced 
him to give a confession of judgment for 
the amount of his indebtedness to the de
fendant. and to execute an assignment 
of his book debts to him. Held, that 
the confession of judgment having been 
obtained by pressure and without collu
sion, was not within s. 1 of Act 
58 Vlct., c. li. and that the assign
ment of book debts having been
obtained by pressure, was not within s. 
of the Act. The presumption created by 
sect. 2 (a) of the Act does not arise 
where the sixty days therein mentioned 
have expired at the date the writ of sum
mons in the suit is sent to the Sheriff for 
service, though the sixty days hod not 
expired at the «late of the teste of the 
writ. Amherst Boot and Shoe Manu
facturing Company, Ltd. v. Sheyx .23b
------Assignment—Foreign assignment of

personal property in New Bruns
wick—“ Mobilia *equuntur_ per
sonam ”—Stnt. 13 Kliz., c. 5. .98 
See Conflict of Laws.

------Deposit in Government Savings
Bank — Injunction to prevent 
withdrawal at instance of judg
ment creditor.............................575
See Injunction, 4.

------Fraudulent conveyance — Stat. 13
Kliz.. c. 5.
See Fraudulent Conveyance.

DECREE — A p plient ion to vary — Re
hearing] In a suit to restrain the sale 
of property by K„ an auctioneer, at the 
inatnime of M., and for a declaration of 
the plaintiff’s title. K. appeared and 
jointly answered with M. M. thereafter 
undertook the conduct of the suit and
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DECREE—Continued. 
alone appeared at the hearing, K. hold
ing himself to be hut a nominal party. 
Judgment with costs having been given 
against both defendants, an application 
by K. to have the suit reheard for the 
purpose of varying so much of the de
rive as ordered him to pay costs, was
refused. ROBERTSON V. MILL Kit..........494
------Enforcement of performance of-

Attaclimvnt against body........270
,s'#< Attachment.

DEED Competing purchasers—Registry 
Act. .’>7 Viet., c. 20, ss. 21), 09- 
I'nregistered deed—Sale of part 
of lot of land—Subsequent regis
tered mortgage of remainder of 
lot — Reference in description to 
previous conveyance-—Subsequent 
deed of whole lot—Notice—Prior
ities ............................................ 189
Sec Rkoihtrv Laxvh. 1. 

Conveyance by wife—Absence of 
husband's concurrence .......... 278
>• • M uum n Won in, i. 

Easement—Agreement— Subsequent 
purchasers of dominant and ser
vient tenements ...................... 209
Sit Easement, 1.

()u it-claim deed-—Competing pur- 
clmsers — Priorities — Registry
Act, 57 Viet . c. 20................187
Set Registry Laws. 2.

DELAY Statute of Limitations — 
Fraudulent conveyance—Suit to 
set aside—Stat 19 Elia., c. ."i— 
Allegation of subsisting debt —
Vagueness of pleading.............. 1
See Fra r nr lent Conveyance, 1.

DEMURRAGE Ship — Charter party 
— Arrival of vessel nt loading 
lierth — Not ice — Lay days—I)e- 
lay in loading caused by failure 
of railway to forward cargo— 
" Customary despatch "—Weath- 
er working days—Refusal to sign 
bills of lading—Injunction . .119 
See Shiv.

DEMURRER ■ lh murrer ami I attirer 
to Whole IliU—.tmendment—Costs—.-let 
5.1 l I- > . < /. i /' St ttlng h< in urn '
#/oira fur Argument—Waiver of Objec
tion to D< murrer—.let 5.1 Viet., c. ), *. 
}/ Demurrer ore tenus. | A defendant 
may not answer and demur respectively 
tn iii<- whole hill, for thereby the de 
umrrer is overruled, notwithstanding 
section 17 -.1 Act 88 Vict. «■. l r.ms.- 
quant ly where a demurrer professed to be 
to a part, and the answer professed to 
be to tin- residue, "f a hill, but the d 
murrer was extended to the whole prayer 
of the bill, it was held that unless the

DEMURRER Continued. 
answer were withdrawn, for which pur
pose leave of Court was given, the de
murrer should he overruled with costs, 
hui that if tin- answer were withdrawn, 
the demurrer being successful on the 
merits should he allowed with costs. In an 
answer and demurrer the defendant ought 
to sjMcify distinctly what part of the bill 
it is intended to cover by the demurrer. 
The objection that an answer and de
murrer are respectively to the whole hill, 
is rot waived by the plaintiff setting the 
demurrer down for argument under sec
tion ll of Act 63 Vict., c. i. A defend 
ant cannot demur ore tenus where there 
is no demurrer on the record, as where 
the demurrer on the record i< overruled 
by the answer Abell v. Anderson . 139

2. ----- Hill—Qui stion in Suit One of
Fact. | Where in a suit for specific per
formance of an agreement for the sale of 
land, the question whether the plaf tiff 
had made a tender of the purchase r. ley 
within tlie titre limited by the agree
ment was one of evidence, a demurrer to 
tin- hill on the ground that it did not 
allege a fender in time was overruled. 
Stewart v. Freeman (No. 2t ........ 408

3. ----- Costs.] When* some of several
grounds of demurrer were overruled, costs 
were not allowed to eith< r side. Tripes
v. Humphrey# ........................................ 1
----- Fraudulent conveyance—Suit to set

aside—Administration suit—Join
der of administrator — Act 53 
Vict., c. 4. s. 84.
See Administrator.

Fraudulent conveyance—Suit to set 
aside—Stat. 13 Elis., c. 8—De
lay — Statute of Limitations — 
Allegation of subsisting debt —
Pleading ....................................... 1
See Fraudulent Conveyance.

DIRECTOR — Company — Powers -
Breach of Trust........................ 599
See Company, 1.

DISCOVERY Induction of Docu
ments— let 5J Vicf., o. j, ss. 59, 01 1 
Where inspection is sought of documents 
in the jmssession of the opposite party, 
an order should lie obtained under s. 89 
of Act 83 Vict., c. 4, for discovery by 
affidavit ns to what documents are in his 
possession, when an order may l»e made 
under s. ill for their production and in
spection. Ifegan v. Montgomery, 1 N. B. 
Eq. 247. followed. The Cvhiiixu Set. 
piiite Fibre Company, Ltd. r. Cuhh-
INo ...........................................................488

2.------Identification of Documents —
Sufficiency of Description. 1 An affidavit 
of discovery should sufficiently identify 
documents referred to. ns to enable the
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DISCOVERY —Com tin uni.
Court to order their production ; the con
venient and safe course being to letter or 
number each document. Where, there
fore. an affidavit referred to two sealed 
parcels of letters marked A and B. and ns 
containing correspondence between named i 
dates, it was neld Insufficient. 'I’m 
f’VBHlNG SULPHITE FlIIRK COMPANY. | 
Ltd. v. Cushing (No. 2) ..................4M

3. ------Production [broad—Power of
Court-—Inspection—Demand for, pre- i 
riouu to Application to Court- 1 ct 58 | 
Viet., c. ■'/. ». 62—Technical Practice— > 
\midance bp Court of Xeedle»s Vont».] 

While the Court may have power to order | 
production abroad of documents her»*, it 
will not exercise it except in special cir
cumstances. Where iusiMH-tion of docu
ments was had by consent, an objection 
on a summons for an order for inspection 
subsequently .taken out. that a demand in 
writing for inspection was required by 
s«*ci ion 82 of Act Ô3 Viet., e. 4. to Is* first 
made, was overruled as technical—the 
Court declining to express an opinion 
upon its correctness — and as entailing 
costs, while without benefit to the suitors

a result avoided by the Court where 
possible. The Cushing Sri rum: Fiiire 
Coi pasty Ltd - « h an i no I No 8 \ MO

4. — Discovery — Immateriality — 
Issue in Suit.] Discovery ordered by de
fendant of books shewing profits on sales 
by him to the plaintiff company while its 
managing director, in a suit for an ac
counting of such profits, to which the de 
fence was set up that the sales were at 
a price fixed by an agreement with the 
company, and though the production of 
the books might not be ordered until the 
title of the company i<> relief was eetab 
lislied at the hearing. The Cram no 
Sulphite Fibre Company, Ltd. r.
Cram no (No. 4) .............................. 472
----- Account ........................................MYt

See Account. 2.
DISMISSAL OF BILL.

Sen Bill.
DOCUMENTS Discovery I’rmluction.

..........................4.ÏR. 4M. 409. 472
8t - I Ms. ..v i BY, 1. 2, I

DONATIO MORTIS CAUSA —
Su ring» Hank Deponit Hook—Tru»t— 
Hemt dp in Equity.) A deceased person 
in her last illness, and shortly liefore her 
death, handed to the defendant a govern
ment savings bank pass hook in which 
was credited in the names of the defend
ant and the deceased a sum of money de- 
P<.sited in their names, and at the same 
time told the defendant to pay to the 
plaintiff $400 out of the bank, pay some 
debts owing by the deceased, and her

DONATIO MORTIS CAUSA -Com. 
funeral expenses ; to which the defendant 
assented. The money on deposit lielonged 
to the deceased, but could is* withdrawn 
by the defendant on delivery up of the 
pass book, liefore or after the deceased’s 
death. Held, (1) that the pass book 
was a good subject of a donatio mortis 
oausâ ; (2 ) that there was a valid donatio 
morti» causa constituted by trust, and en
forceable in equity, in favor of tin* plain
tiff. Thorne v. Perry ......................148

DOWER Deport of Commissioner* 
Right of Willow to llavc Land Set Off 
to Her — Paginent of Money—Convenir 
enee of Owner of Land Subject to Dower 

let 58 l id., o ). - 150 « / > Predict 
—Admissibility of Affidavits on Motion 
to Confirm Commissioners’ Report A 
Under Act M Viet., r. 4. s. 237. . t »cq., 
a widow will not lie coni|ie!led to take 
money in lieu of land because such a 
course will be motv satisfactory or profit
able to the owner of the land subject to 
dower Affidavits upon questions of fact 
inquired of or relevant to an inquiry by 
Commissioners to admeasure dower can
not be rend on a motion to confirm their 
report /<■ i • Kearney 964
DRUNKARD \llowancc to Family — 
Payments out of Principal— let 5.4 Viet., 
c. i. s. 276. | Where the estate of a 
drunkard did not yield sufficient income 
to maintain him and to partly maintain 
his family, the Court, under Act R3 Viet., 
c. 4. s. 278. ordered a yearly sum to he 
paid ..ut principal i>.\ iiir drunkard** 
committee to the family for their support. 
In re Stackhouse, a Drunkard. .. .91

EASEMENT — Deed Agreement re
specting Easement— Effect of, upon Sub
sequent Purchasers of Dominant and Ser- 
i ii nt Tem ments—License—Revocation— 
Erpt uditurc—Equitable Compensation— 
License to Lay Water Pipes—Repairs— 
Harden of 1Inking—Hi fusai of Licensor 
to Allow Repairs to he Math. | The 
lower and tin* upper half of a lot of In ml 
were respectively conveyed to separate 
purchasers. In the deed of the lower half 
the grantor reserved to himself, his In in* 
and assigns, 11..* right of way to convey 
water by aqueduct or otherwise from one 

; of th** springs on the low»* lot to the 
upjier lot. The easement xvn. assigned in 
the <l«*ed of the upper lot. On the lower 
lot were two springs known ns the front 
and back springs. It was agreed, and 
acted upon, by the purchasers of the lots 

I that the back spring should lie set apart 
' for the exclusive use of the owner of the 

upper lot under the reservation in the 
deed of the lower lot. Plaintiff and d**- 
fendnnt. becoming respectively the owners
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EASEMENT -Continued. 
of tht* lots, entered iuto a parol agree
ment for the construction by the defend
ant of a pipe from the front spring to 
her house, to be tapped on her laud by a 
pipe leading to the plaintiff's house. The 
plaintiff paid for the pipe connecting with 
his house and for the part of tin* main 
pijH* from the spring to the dividing line 
between the lots, and the defendant paid 
for the remainder. The flow of water to 
tin* plaintiff's house having been stopped 
by the defendant, the plaintiff forbade 
the defendant the use of the front spring. 
In the plaintiff's bill it was admitted that 
the defendant was entitled to use the hack 
siuing. Ihld. that the agreement be
tween the original purchasers of the lots 
to limit the easement to the back spring 
was binding upon the defendant ; and that 
the license in the defendant t.. use tlie 
front spring was revocable upon the 
plaintiff making equitable compensation 
fixed by the Oourt to the defendant for 
her expenditure under the license. Where 
license is given to lay pipes on another’s 
land io convey water to the liven-ee’s land 
the burden of repair rests in law upon 
the licensee, and it is a revocation of the 
license to refuse to the licensee permission 
to go upon the licensor's land for the 
pttrposi* of making repairs. Cronkiiite 
r. Mii.I.KK (No. 2» : Miller r. Cro.xk- 
itm ...........................

, 2«------It î<iht of Wau — Agreement —
hr id cnee — I sir.] Plaintiff claimed a 
right of way over a private road of 
several hundred feet in length, in part on 
land of defendant adjoining plaintiff’s 
land, and lending from a public highway 
to lots comprised in part by defendant’s 
land, sold by defendant’s predecessor in 
title, B., under a conveyance reserving to 
the grantees the use in common of the 
road. The evidence of plaintiff’s prede
cessor in title. K.. was. that shortly after 
tie* sale of these lots, he moved hack on 
bis land his farm house and fence, to 
widen the entrance of the private road at 
it' junction with the highway, under an 
agreement with B.. concurred in. as he 
believed, by the owners of the lots, that 
he. K. should have for so doing, a right 
of way with them over the road. B. de
nied that an agreement was concluded, 
and his evidence was corroborated hv II., 
a former owner of the lots, and by drafts 
of an agreement containing alterations 
indicating that the parties were merely in 
treaty, and providing for the mainten
ance of the road by K. in common with 
the owners of the lots, an obligation dis- 
claimed by plaintiff, and for a conveyance 
by K, of the part of his land to Is? used 
for widening the entrance. This eonvey- 
ame was never made, and the land was 
included in the conveyance to the plain-

EASEMENT Continued.
tiff. The rood had been used, from the
time of the alleged agreement, by K. and

t)laintiff in connection with the farm 
louse, until it was torn down, situate 
about two hundred feet from the public 

highway, and plaintiff had used, but not 
without interruption, the road for about 
15 years for a considerable part of its 

j length. Shortly after the date of the 
j alleged agreement, fences, with gates,
! crossing the road at separate points a 

considerable distance from its entrance,
1 were erected by II. without objection by 

K. Held, that plaintiff's bill for an in- 
1 junction to restrain defendant from ob

structing plaintiff in the USO of the road, 
I should be dismissed. Fairweatheii v. 

ItORERTNUX ................................................ 412

EJECTMENT —Injunction — Equitable
relief in ejectment action........ .'ll 15
See Agreement. 1.

ESTOPPEL—Life insurance — Receipt
for premium .............................217
See Insurance.

EXCEPTIONS Interrogatories — An
swer .....................................81. 511
See Interrogatories, 1, 2.

------Referee’s report—Costa............... 191
See Costs, 4.

EXECUTION—Decree—Disobedience 

See Attachment.

EXECUTOR—Breach of trust—Relief.

See Trustee. 2.

EVIDENCE—Payment of Debt — Onua 
nf Proof | Payment of a debt must be 
proven by the debtor beyond reasonable
doubt. True v. Burt............................ 497
------Discovery — Production of docu

ments.
See Discovery, 1, 2, 3, 4.

—— Resulting trust—Purchase by hus
band in name of wife—Intention

< hmi of proof.................... 34 s
See Married Woman, 2.

FISHERY —Charter of Saint John —
Boundary of rit y at Lon Water !/</>/,
Itight of City to Fishery beyond Low 
Water Mark.] By its charter the City 
of Saint John is granted “ all the lands 
and waters thereto adjoining or running 
in. by "i- through tin* same ” within de
fined boundaries, including a course at 
low water mark : “ as well the land as the 
water, and the land covered with water 
within -aid boundaries.** The fisheries be
tween high and low water mark of the 
harbour are declared by tin* charter t<. be 
for the sole use of the inhabitants, but
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FISHERY— Continued. 
by Act of Assembly they are directed to | 
|»v anuuully sold by the city. Held, that l 
where the city is bounded by low water 
mark it has not a title to sell the right 
of fishing beyond such mark, though with
in the harbour. The City of Saint 
John r. Wilson ................................398

FISHERY LICENSE—Holder not En
titled to Renewal—Exclusion of Former 
Co-Licensee—Tenants in Common of Per
sonal Property—Use and Pos*<**iom--Ex
clusion of Co-tenant—Title tit Profits— 
Account—Stat. 4 A«*iet e. 10, s. 21.\ A 
Dominion Government fishery license for 
one year, without right of renewal, was 
taken out a number of consecutive years : 
b\ the plaintiff and defendants until 1809, 
in which year and in the year following, 
the license was taken out and the fishing 
thereunder was carried on by the defend
ants. Tile plaintiff and defendants own
ed as tenants in common fishing gear used 
in fishing under the license. They were 
not partners in respect of the license, and 
each catch of fish was divided at the time 
it waa made among such <>i the licensees 
as assisted in it. The expense of repair
ing the fishing gear was pro|>ort innately 
borne by the plaintiff and defendants up 
to the years 1809 and 1900, when it was 
borne by the defendants. In the years 
1809 and 1900 the fishing gear was pos
sessed and used exclusively by the de
fendants in fishing under the license. 
Held, that the plaintiff waa not entitled 
to a declaration of interest in the license, 
nor to a share of the earnings there
under for the years 1899 and 1900, and 
that the defendants were not l’nble to 
account to him for profits from the use by 
them of ill" fi-hiiiu' gear In thoei 
Gt'PTILL V. 1NOEKSOLL..........................252

FLOATABLE RIVER — Riparian 
rights Use >*f stream — Mill 
owner—Timber driving—Obstruc
tion — Injunction — Removal of 
obstruction before hearing — 
Assessment of damages—Absence 
of ground of relief in equity. .488 
See Injunction, 0.

FRAUD—Mortgage—Payment—Author
ity of solicitor of mortgagee to
receive mortgage debt .......... 341
See MORTUAliE, 3.

----- Charges of — Pleading — Failure of
proof—Costs ............................539
See Company, 1.

FRAUDS. STATUTE OF — Crown 
Land Lumber License—Interest in Land 
■—Parol Agreement — Purchase Money — 
Resulting Trust ] An agreement under 
which a Crown land lumber I'ceuse 

VOL. ii. N.n.B.a.— index—b

FRAUDS. STATUTE OF—Continued. 
was bid in at public sale at the up
set price by the defendant, in whose name 
the license was issued, for the plaintiff, 
who had paid to the defendant the up-set 
price previous to the sale, does not relate 
to an interest in land within the Statute 
of r rands, and if it does, as the purchase 
money for the license was paid by the 
plaintiff, and a trust thereby resulted in 
his favor by construction of law. it can 
Ik* established by parol evidence under the 
Statute of Frauds, c. 7rt, C. s. X b_ 
s. 9. McG&eook i\ Alexander ... .54

FRAUDULENT ASSIGNMENT —
Conflict of laws — Foreign 
assignment of personal property 
in New Brunswick — “ Mobil in 
sequuntnr personam ” — Preju
dice of creditor ...................... ;)8
See Conflict of Laws.

FRAUDULENT CONVEYANCE -
Suit to Sot usidf*— Htat. LI Eliz., c. 5— 
Necessity of Judgment—thing—Statute 
of Limitations— l/legation of Subsisting 
Debt—Pleading.] In a suit to set aside 
a conveyance as fraudulent under the 
Htat. 13 Eliz.. c. 5, it is not necessary for 
Us* plaintiff to allege that he has obtain 
ed, or is in course of obtaining, a judg- 
uient upon his debt. Delay cannot be set 
up heuiLJt a creditor seeking to set aside 
a conveyance of lands as fraudulent under 
the Htat. 13 Eliz., c. 5, where the credi 
tor’s debt is not barred under the Statute 
of Limitations at the commencement of 
the suit. In a suit, commenced in 1899, 
by a creditor to set aside as fraudulent 
under the Htat. 13 Eliz.. c. 5, a convey- 

I f'U'-e ot land, the bill stated the debt 
arose upon two promissory notes, dated 
resi ectively in March and April. 1*85, 
pa y i bio wiih vderest three and twelve 
months after date, that the notes “ were 
renewed and carried along from time to 
time by new or renewal or other notes, 
but have never been paid, but with in
terest thereon are still due to the plain
'd!• II> hi. that the alignions uer<- 
too vague, general and uncertain to shew 
a valid and subsisting debt, not barred by 
the Statute of Limitations, at the time of 
the commencement of the suit, and that 
the bill was therefore demurrable. 
Trites v. Humphreys............................. l

2.------St at. Li Elis., c. Ii—Convey
ance for ValuabU' Consideration — 
Judgment Creditor — Action in Tort 
— Cause of Action Arising Subse
quently to Date of Conveyance.] In 
1893 the defendant and his son entered 
into a parol agreement that the 
defendant should convey his farm to the 
son, and that the son should labor upon 
the farm and supiwrt his parents. The
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FRAUDULENT CONVEYANCE—
Continued.

farm was not conveyed to the son until 
October 2. 180a. On September 24. and 
on October 10, 1805, the defendant spoke 
words alleged to be defamatory of the 
plaintiff. Before the date of the convey
ance, the plaintiff wanted the defendant of 
her intention to bring an action against 
him for slander. An action was brought 
for the words spoken on both occasions, 
and the plaintiff obtained a verdict for 
$123. which on motion for new trial was 
reduced to $<13. being the amount of 
damages awarded by the verdict in re
spect to the defamatory words uttered 
on October 10. At the date of the con
veyance the defendant was not in debt. 
In a suit to set the conveyance aside us 
fraudulent and void against the plaintiff 
under the Statute 13 Elia., c. 5. Held, 
that the conveyance was not within the 
Statute. Gorman r. Ubquhabt. .. .42

3.------Debtor and Creditor—Stat. 13
Eliz., c. ô.] A son living on a form 
owned by his mother, worth about $700, 
and who had worked on it without 
wages, and had contributed his earnings 
from other work to the support of her
self and family, refused to continue the 
arrangement. A conveyance of the farm 
was thereupon made to him for $500, 
his contributions from his earnings being 
placed at $300, and the balance being 
paid by cash ami a horse. At the time, 
the mother was indebted to the plaintiff 
in the sum of $131. Held, that the 
conveyance was not fraudulent .under
Statute 13 Êliz., c. 5. Smith v 
Wright .................................................... 528

4.------Debtor and Creditor—Stat. 13
Eliz., c. ô—Interim Injunction—D( posit 
in Oorerument Sarings Hank—In func
tion to Prevent Withdrawal at Instance 
of Judgment Creditor.1 A conveyance 
by an insolvent debtor in good faith and 
for valuable consideration, though made 
with intent to defeat creditors to the 
knowledge of the purchaser, is not void 
under the Statute 13 Eliz., <•. 5. An 
Interim injunction granted restraining 
the transfer of land by tlie grantee in a 
suit by a judgment creditor of the 
grantor ini|ieaching the convevance as 
fraudulent under the Statute 13 Eliz..
c. 5. White r. Hamm .................... 5T5
------Parties—Joinder of administrator.!

See Administrator.
FRAUDULENT INTENT-1‘resump

tion—Debtor and creditor—Pre
ference — Confession of judg
ment—Assignment of book debts 
—Pressure — Collusion — Com
mencement of suit—Act 58 Viet.,

................. M
Set Dkiitor and Creditor.

GIFT—Purchase by husband in name of
wife—Resulting trust............ 348
Sec Married Woman, 2.

HUSBAND AND WIFE—Purchase by 
husband of real estate in name of 
wife — Repairs by husband to 
wife’s real estate — Purchase by 
husband of leasehold interests in 
wife’s real estate — Lien—Inten
tion—Onus of proof—The Mar
ried Women’s Property Act. 58
Viet., c. 24.................................348
See Married Woman, 2.

—— Suit relating to wife’s separate 
estate-joinder of husband as co
plaintiff— Next friend — Suit in 
wife’s name — The Married 
Women's Property Act, 58 Viet.,
c. 24..................................................51
See Parties, 2.

------Tenancy by the curtesy — Convey
ance by wife without husband's
concurrence...............................278
See Married Woman, 1.

IMPRISONMENT.
See Attachment.
See Contempt of Court.

INJUNCTION—Hill—Affidavit.'] Under 
Act 53 Viet., c. 4, ss. 23. 24, a bill in an 
injunction suit need not lie sworn to 
or supported by affidavit. It is only 
where an injunction is sought before the 
hearing that the bill must he supported 
by affidavit. Trites r. Humphreys...!

8.------Contempt—Breach — Motion to
Commit—Coet».) Where in ;i suit for ;i 
declaration that the plaintiff and defend- 
.ini were partners, the defendant in 
breach of an interim injunction order, 
collected debts due the alleged firm, but 
which subsequently to the service of a 
notice of motion for his commitment, he 
paid to the receiver in the suit, he was 
ordered to pay the costs of the motion.
Burden r. Howard (No. 2) ........... 531

3.------Interlocutory Injunction —
Cutting Timber—Title to Land in Dis
pute—Possessory Title—Action of Re
plevin—Verdict—Appeal —• Reference to 
Verdict on Motion to Ditcolvo l muni
tion.\ A bill, upon which an ee parte 
injunction was granted restraining de
fendants from cutting timber, stated that 
the land upon which it was cut had been 
seized and possessed by plaintiff's pre
decessor in title, that he was the owner 
of it in fee, and that defendants were 
cutting timiter upon the land wastefully, 
and, without documentary title, were 
pretending to have a title by possession. 
On an application to dissolve the injunc
tion, it appeared that the plaintiff had 
not a documentary title, and that both 
parties claimed title by possession.
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INJUNCTION—Continued.
Held, that the injunction should he dis
solved. Semble, that on such applica
tion. the verdict of a jury in an action 
of replevin for timber cut upon said 
lands should not he disregarded, although 
a motion for a new trial was undis
posed of. Wood r. LeRlanc.......... 427

4. ----- Debtor and Creditor—Fraudu
lent Conveyance—Interim Injunction— 
Deposit in Government Savings Bank 
— Injunction to Prevent Withdrawal 
at Instance of Judgment Creditor. ] 
Application refused of a judgment 
creditor for an injunction order restrain
ing the wife of the debtor from with
drawing money on deposit in her name 
in the Government Savings Bank alleged 
to belong to the husband. An interim 
injunction granted restraining the trans
fer of land by the grantee in a suit by a 
judgment creditor of the grantor im
peaching the conveyance as fraudulent 
under the Statute 13 Eli*., c. A. 
White r. Hamm................................... hi.»

5. ----- Interlocutory Injunction—Rule
as to Granting—Facts on Motion in Dis- j 
pate — Partnership — Receiver.] On a 
motion for an interlocutory injunction to 
restrain defendant from disposing of ; 
assets of an alleged partnership between , 
him and the plaintiff to carry on a busi- j 
ness previously conducted by the defen- I 
dant. and for a receiver, the plaintiff I 
alleged that books of account were open- I 
• d up, and a bank account kept, in the 
Arm'S name; that bill heads with the 
name of the firm, and names of the 
plaintiff and defendant thereon, were 
used, and a circular under the firm name 
distributed by the defendant, announcing 
that plaintiff was associated in the busi
ness. The defendant denied that a part
nership was formed, and alleged that it j 
was contingent upon the plaintiff paying j 
into the business a sum of money equal 
in the value of the defendant's sloes In 
trade on hand; that this had never 1)1*011 
done : that the plaintiff was employed at
a weekly salary ; and that the bill heads 
were ordered by plaintiff without author
ity, ami their use only permitted after 
his assurance that he would shortlypur- 
chase an interest in the business. These 
allegations were denied bj the plaintiff. 
Held, that the motion should lie grant
ed. On a motion for an interlocutory 
injunction, the Court should be satisfied 
that there i> a serious question to be 
determined, and that under the facts 
there is a probability the plaintiff will be 
held entitled to relief. RUBDEN v. 
Howard ................................................. 401

6. —— Mandatory Injunction—Float- 
a hi i River — Riparian Rights — Use of 
Stream—Mill Owner—Timber Driving— 
Obstruction—Removal of Obstruction be-

INJUNCTION—Continued, 
fore Hearing—Dismissal of Dill—Costs 
— Injunction for Apprehended Injury — 
Assessment of Damages — Absence of 
Ground of Relief in Equity.] The de
fendant, the owner of a saw mill on 
a floatable river, erected booms in 
connection therewith, which, with logs 
of the defendant, impeded the passage 
of logs of the plaintiff. The obstruc
tions were removed before the hearing, 
but after notice of motion had been 
given for an interim mandatory in
junction, which was granted. Held, 
that the bill should he dismissed, but 
without costs, and with costs to the 
plaintiff of the taking out ami service of 
the injunction order. An injunction to 
perpetually restrain defendant from
closing or obstructing the river refused. 
The owner of land on n floatable river is 
entitled to erect booms and piers neces
sary for reasonable use of the river in 
operating a saw mill. The Court re
fused. in the above suit, to assess plain
tiff’s damages, ns he had a remedy at 
law, and at the time the bin was filed 
the grounds for an injunction had 
ceased. Watson r. Patterson .... 488

7.------Mandatory I n junction — Rule
as to Granting — Form. | A mandatory 
injunction will not be granted except in 
cases where extreme or very serious 
damage will ensue if the injunction is 
withheld. The form of a mandatory in
junction adopted in Jackson v. Norman- 
by Brick Co. (1809) 1 Ch. 438, approved 
of. Saunders v. William Saunders
Co., Ltd........................................................806
------Agreement — Option to purchase

land — Time the essence of the 
agreement — Restraint of eject
ment action—Terms of granting
injunction ................................. 305
Sec Agreement.

------Mandatory—Railway — Passenger
train service — Agreement —
Breach ....................................... 195
See Railway.

------Office — Remedy to avoid — Quo
warranto—Pilotage commission.
...........................................................28
See Pilotage Commission.

----- Ship—Master—Refusal to sign bills
of lading — Restraint of vessel 
proceeding to sea with cargo. .03 
See 8II IP.

INSPECTION—Discovery.
Sec Discovery.

INSURANCE — Life Insurance — Note 
Given for Premium—Part Payment—Ex
tension of Time—Forfeiture—Waiver— 
Assignment of Policy—Reeeipt — Estop
pel—Duty to Assignee.] A condition in 
a policy of life insurance provided that
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INSURANCE—Continued. 
if un y premium, or note given therefor, 
was not paid when due the policy should 
be void. A note given, payable with in
terest, in payment of a premium, pro
vided that if it were not paid at maturity 
the policy should forthwith become void. 
On the maturity of the note it was 
partly paid, and an extension was grant
ed, and on a part payment being again 
made a further extension was granted. 
The last extension was overdue and 
balance on note was unpaid at the death 
of the assured. A receipt by the com
pany. given at the time of taking, the 
note, was of the amount of the premium, 
but at the bottom of the face of the 
receipt were these words : “ Paid by note 
in terms thereof.'] While the note was 
running the policy was assigned for 
value, with the assent of the company, 
to the plaintiff, to whom the receipt was 
delivered by the assured, livid, that no 
estoppel was created by the receipt ; that 
there was no duty upon the company to 
have afforded the plaintiff an oppor
tunity of paying the premium; and that 
the policy was void. Wood v. Confed
eration Life Insurance Co..............‘217
INTEREST — Clause in mortgage —

Construction ..........................388
Nee Mortoaoe, 2.

INTERROGATORIES - Answer — 
Ambiguity—Knowledge, Information and 
lirlicf-—Document in Public Office.] An 
answer to an interrogatory must be in 
plain and positive language, and clear in 
meaning, so that it may be safely put in 
evidence. It is not sufficient for the 
plaintiff, in answer to an interrogatory, 
to deny having any knowledge, without 
stating his information and belief. 
Where a plaintiff was properly inter
rogated es to the existence of a docu
ment in a public office it was held that 
he was not bound to seek knowledge aa 
to the fact, but that if he had such 
knowledge, or information or belief upon 
the subject, he should answer fully as to 
his knowledge, information and belief.
Scott v. Spboul.......................................81

2.------Answers—Exceptions— Costs.]
The bill alleged that a testator by his 
will bequeathed a fourth part of his 
estate to be divided equally among the 
four children of his son who were living 
at the date of the will; that the plaintiff 
was one of the children, and a beneficiary 
under the wilt The defendant^ trus
tees under the will, to interrogatories 
whether the plaintiff was not one of the 
four children of the son mentioned in the 
will, and living at the date thereof, and 
beneficially entitled thereunder to some 
and what Internet in the estate, after ad
mitting the will, answered that they did

in i LHKÜOATORIES—Continued. 
not know that the plaintiff was one of 
the children of the said son, or that she 
was living at the date of the will, or 
that she was beneficially entitled to an 
interest in the estate, although they were 
so informed and believed. Held, suffi
cient Specific information should be 
given in answers upon facts within the 
knowledge of tlie party answering, and 
the matter should not he left to infer
ence. Where some exceptions were 
allowed, and others overruled, costs were 
allowed to each party. Ckosiiy v. Tay-
““ .......................................................................................

JOINDER OF PARTIES.
Nee Parties.

JUDGMENT CREDITOR.
See Debtor and Creditor.
Nor- Fraudulent Conveyance.

JURISDICTION - Account — O
owners of ship .......................233
See Account, 1.

------ Account — Master and servant —
Division of office receipts—Dis
covery ..........................................608
Nee Account, 2.

------Account of trustee—Passing... .320
Nee Trustee, 1.

------Assessment of damages — Common
law remedy— Dam — Structural 
alterations—Washout—Injury to 
ripariiui owner—Diversion of na
tural stream—Proof of damage.
..................................................... 303
See Damages.

------Assessment of damages—Absence of
ground of relief in equity.... 488 
Nee Injunction, U.

------Probate Court—Grant of letters of
administration—Absence of per
sonal estate ................................. 1
See Probate Court, 1.

------Res judicata—Probate of will de
vising real estate — Conclusive
nesa of, in this Court ...........685
Sec Probate Court, 2.

LAND—Agreement to purchase — Op
tion—Time the essence of the
agreement....................................866
See Agreement.

LICENSE—Easement—Revocation . 203
.<•. I ] AM MENT, 1.

------Fishery—Exclusion of co-tenant...
.....................................................262
See Fishery License.

LIEN — Purchase by husband in name 
of wife—Repairs by husband to
wife's real estate ...................348
See Married Woman, 2.

LITE INSURANCE.
See Insurance.
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LIMITATIONS, STATUTE OF—f.
N.}, ft. 13, C. a.—Tenants in Common— 
Death of Co-tenant—Exclusive Adverse 
Possession of Land by Surriror—Title of 
Heir Extinguished.] Land was convey
ed in fee to two brothers ns tenants in 
common. One brother died on May 0. 
INTO, intestate, leaving him surviving his 
co-tenant, his mother, and three sisters, 
of whom the plaintiff is one. The mother 
died September 5, 1879. The surviving 
brother had from the time of his 
brother’s death until his own death on 
November H, 181X». exclusive possession 
and use of the land, and the receipt of 
the rents and profits therefrom, without 
accounting. He and hi> sisters lived 
together on premises situated elsewhere 
until bis marriage in 1890. He always 
contributed to their support, but the con
tributions were not meant, and were not 
understood, to be a share by the sisters 
in the rents and profits of the land. In 
a suit commenced September 21, 1899. 
by the plaintiff for the partition of the 
land. Held, that the plaintiff's title was 
extinguished by c. 84, a. 13. C. S.
Ramsay v. Ram hay ............................179
----- Fraudulent conveyance—Suit to set

aside—Stat. 13 Elis., c. 5—Delay 
—Allegation of subsisting debt—
Pleading .........................................
See Fraudulent Conveyance, 

1.
LIQUIDATOR—< Company— Winding- 

up—Debenture-holders* suit—Re
ceiver—Displacing by liquidator.
......................................................32S
Sec Company, 2.

LUIV BER LICENSE — Public sale — 
Purchase in trust — Interest in 
land—Parol agreement—Statute
of Frauds..................................... 54
,<ve Frauds, Statute of.

LUNATIC—Death of Committee—I li
ft rim Committee of Person and Estate 
of Lunatic — Ex parte Appointment.] 
On the dent of the committee of the 
person and ite of a lunatic the <Jourt 
appointed on an ex parti application an 
interim commiPee. In re Harriet
Light, a Lunatic ............................... 96
----- Partition—Proof of uusouudness of

mind of defendant—Costs... .486 
See Pabtithi. .

MANDATORY INJUNCTION.
Sec Injunction, (5, 7.
See Railway.

MARRIED WOMAN — Harried 
Women's Property Act, 58 Viet, e. 2i, 

*• 4 , (/) and (4)—Harried Woman 
Married before the Commencement of 
Act—Conveyance of Heal Estate irithnut 
Husband's Concurrence—Tenancy by the

MARRIED WOMAN -Continual. 
Curtesy.] Vnder The Married Women’s 
Property Act, 58 Viet., c. 24. a married 
woman married liefure the commence
ment of the Act may make a conveyance 
without her husband’s concurrence of her 
real estate not acquired from him dur
ing coverture, subject, however, to his 
tenancy by the curtesy consummate.
DeBvry v. DeBury ...........................278

2.----- Purchase by IIunhand of Real
Estate in Name of Wife—Repairs by 
Husband to Wife's Real Estate—Pur
chase by Husband of Leasehold Interests 
in Wife's Real Estate—Lien—Intention 
—Onus of Proof—Tin Married Women's 
Property Art. 58 Viet., i". 24-1 Not
withstanding that the common law rights 
of a husband to the use and income of 
his wife’s real estate are taken away by 
The Married Women’s Property Act. 58 
Viet., c. 24. he is not entitled to a charge 
on such real estate for money paid by 
him prior to the Act fqr repairs thereto, 
and for the surrender of leasehold in
terests therein, where tin* expenditure 
was made solely to improve the property. 
The onus is upon the husband of estab
lishing a resulting trust in his favor in 
land purchased by him in the name of 
his wife. DeBury v. DeBurY (No. 2»

- - Suit relating to separate estate— 
Parties—Joinder of husband ns
co-plaintiff—Next friend — Suit 
in wife’s name — The Married 
Women’s Property Act, 58 Viet..
c. 24 ..............................................51
See Parties. 2.

I ----- Dower.
See Dower.

MORTGAGE—Debentures Secured by 
Mortgage — Rail ira y Company ■— Fore
closure Suit — Rectirer and Manager— 
Repairs to Road — Authority to Issue 

I Receirer's Certificates Charging Property 
1 in Priority to Debenture Security.] In 

a debenture-holders’ suit to enforce their 
i security, which was against all the prop- 
; erty of a railway company, receivers an- 
: pointed to operate and manage the rail

way and business of the company, and 
maintain the road and rolling stock. 

| were empowered to borrow a limited sum 
; on receivers’ certificates made a first 
I charge on the company’s projierty, in 
| priority to the debenture security, to 
I pay expenses incurred by them in neces- 

saiv repairs, and in operating the road. 
Sage r. The Shore Line Railway
Company .............................................. 321

2.----- Interest Clause — Construc
tion.] The proviso for payment in a 
mortgage to secure an indehtedn**ss, pro
vided for the payment of “ said over
drawn account and all promissory notes
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MORTGAGE -Continual. 
or bills of exchange (and interest upon 
the same) then due and payable.” Held, 
that inter eel was made chargeable upon 
the overdrawn account. Bank of Mon- , 
REAL V I " N LOP .....................................888

3.------Pa if me lit — Authority of Soli
citor of Mortgagee to Receive Mortgage 
Debt—Fraud.] Land subject to mort
gage to secure a loan arranged through 
the mortgagee’s solicitor was purchased 
bj the plaintiff. On the death of the 
mortgagee certain monies of her estate 
were left by her administrator with the 
solicitor for investment, and the solicitor 
opened up in his Inioks an account with : 
the estate. The solicitor, without the 
knowledge or authority of the adminis
trai.>r. required the plaintiff t>> pay off 
the mortgage. To raise the money the 
plaintiff gave a mortgage to one .1.. who 
paid the money to the solicitor, and he 
credited the payment <>r the mortgage In 
the accounts ol the estate in his books. 
The money was never paid or accounted 
for to llie administrator. Sonic months 
afterwards he Instructed the solicitor to 
get in the mortgage. The solicitor died ; 
Insolvent //</./, that the relation of 
solicitor and client between the adminis
trator and the solicitor did not authorise 
tie* hitter to receive payment of the , 
mortgage ; that an express authoritj for 
the purpose, or an authority implied 
from a course of dealing lietween the 
parties, neither of which existed here, 
was necessary ; that the subsequent au
thority did not ojierate as a ratification 
of the payment ; and that the plaintiff 
must bear the loss. Foreman t\ Seeley 
................................................................... :I41
------Debentures - Mortgage — Fore

closure suit — Company--Wind
ing-up- Deceiver—Liquidator — 
Displacing receiver by liquidator 

Order appointing receiver — 
Order varied, and limited to 
property conveyed by security. .
..................................................... 328
See Company, 2.

next FRIEND - Married woman — 
Suit relating to separate estate..
.......................................................51
See Parti eh, 2.

NOTICE - Priorities—Deed — Com- 
Ifeting purchasers—Registry Act, 
57 Viet., c. 20, ss. 29, 00—Unre
gistered deed — Sale of part of 
land — Subsequent registered 
mortgage of remainder of lot— 
Reference in description to 
previous conveyance—Subsequent
*laati “I whole lut ..................... i.v.t
See Rkoiktry Laws. 1.

NOTICE—Continued.
----- Priorities—Quit claim deed—Com

peting purchasers—Registry Act.
■ -7 \ i t . _•»» ,..187
See Keen8TBY Laws, 2.

PARTIES Fraudulent Conveyance - 
Suit to Set a aide—Id Eli:., c. 5—Admin 
istration Suit- Joinder of Admiuistruloi 
—Appointment by Court of Person to 
Represent Deceased Debtor’s Estate— 
Act 5d Viet., c. If, h. at)—Demurrer for 
Want of Parties—.let .33 Fief., e. ). h. 
51. | In a suit by simple contract credi 
tors of an intestate to set aside as fraud 
uletti under the Stat. 13 KHz., c. fi. a 
conveyance by him of real estate, and 
for the administration by the Court of 
his estate, an administrator of tlie in
testate's estate appointed by the Probate 
Court i< a Decenary party t" tin- suit, 
though there are no personal assets of 
the intestate The failure to make the 
administrator a party to such a suit is 
not a ground of demurrer, but may be 
taken advantage of under Act Ô3 Viet., c. 
4. s. 54. The Court will not. in such a 
suit, appoint a person under Act .*>3 Viet, 
c. 4, s. 89, to represent the estate of the 
intestate, instead of requiring the admin
istrator of the intestate's estate to be 
made a party to the suit. Tritkk r.
Hvmphreys *..............................................1

2.------- Married Woman — Suit Ri
lating to Separate Estate — Joinder of
Husband as Co-plaintiff—AYst Friend- 
Suit in Wife's Same — The Married 
Women's Property .1 et, 5.S \ iet.. e. 2). | 
Husband and wire should not be joined 
as co-plaintiffs in a suit relating tla- 
wife's separate property. The suit 
should he in the name of the wife's next 
friend, or, since The Married Women's 
Property Act. 68 Vlct., c. 24, It may be 
in the wife's name. Cro.nkhitk r. 
Miller ......................................................51
PARTITION —Practice—Proof of Un- 
soundness of Mind of Defendant by 
Affidavit Costs \ it 53 F jet., <. ). *. 
HO. | Unsoundness of mind of defendant 
in a partition suit, proved by affidavits 
under Supreme Court in Kquity Act. 53 
Vlct, c l. v 80 Application refused In 
a partition suit, that co*ts of appointing 
guardian ad litem of defendant, a person 
of unsound mind, not so found, and of 
proving her unsoundness of mind by 
affidavits, lie home by defendant's share 
in .'state. Mabterr v. Masters---- 480
PARTNERSHIP -Agreement — Con 
itruetion—Losses — Contribution inter 
se. I By an agreement lietween plaintiffs 
and defendant it was provided that the 
defendant, who was carrying on the busi
ness of manufacturing wire fencing, 
should furnish machines, in which he
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PARTNERSHIP Continued. 
had patent rights. fur the uunmum- of 
carrying on the business of manufac
turing ami selling wire fencing; that lie 
nhould devote his time and energy in 
furthering the interest* of the business; 
that tin1 machinée ami patent rights 
therein should be security for money ad- 
vatic»<1 by the plaintiffs: that the plain 
tiff- should advance to the defendant 
$T,oo. purchase wire needetl for manufne- 
ttiring and pay wages, etc., in considéra- I 
lion of a commission of five per cent, on , 
all purchases ami ad va mvs ; that the
plnintiffi» should furnish space on their 
premises for the business at a yearly 
rent ; that the defendant should receive a 
weekly salary; that the plaintiffs should 
attend to the office work of the business, 
fur which they should be paid a weekly 
sum; that the net profits of the business 
should Is* divided; that the business 
should be conducted under a company 
name, and that the agreement should 
continue for one year, when plaintiff- 
could purchase a half interest in the 
business and patent rights of the defend
ant nr «<>111111110 the business for a fur
ther term. The business result'd in a 
loss. Held, that the parties were part 
m is inter sc. and should share equally in 
the losses of the business. Lawton 
Saw t'o., LlMITKD r. Mac IIVM (No. li 
...................................................................112

2--------- Loan of Capital—Depreciation
of Machinery.] Where, under a partner
ship agreement, a partner contributed to 
thr partnership business his time ami 
skill, and the use of. but not the prop
erty in, certain machinery, in consldera- 
tioti of a weekly salary and one-half of 
tlie net profits, lie was held, in the ab
sence of an agreement, not entitled on 
inking tin» partnership accounts to an 
allowance for the depreciation in the 
value of the machinery, arising from 
ordinary wear and tear, as a loss to 
him of capital put into the business. 
Lawton Saw Co, Limitko r. Maciivm 
(No. 2) .................................................101

3. —Powert of Partner after Dm-
Molulion of Fim* — Hypothecation of 
Lumber to Secure \dranccu—7’Ar Hanh 
t. I. I i. ! . C 1/ 8ëU "f Lumbi r Ini 

Partner- Application of Procec«/*—Pay 
ment of Other I ndebtednenn—Knowledge 
of Pledgee.] A firm of lumber op«*rntor- 
hypotbecated under the Bank Act their 
season's cut of lumber hi a hank to 
secure future advances. A member of 
tin firm, without the knowledge of his 
(•«• partner, sold the lumber and npplicil 
part of the proceeds in paying a past 
imlebteilness of the firm to the bank, 
and, with the consent of the bank, ap 
plied a portion of the remainder in pay
ing other debts of the firm. Held, that

PARTNERSHIP lontlnued. 
he had power to do so. though the part 
nership had then bei'ii «lissolvtsl, and 
that his co-partner was not eutitle«l to 
have the money so appropriated, charged 
in reduction of the secured indebteilm-ss 
to the bunk. Ham: t\ Tiik Vkovlk'b
Hank 01 IIaiifax ............................ *• •'»
----- Receiver Interlocutory injunction

—Rule as to granting—Facts on
motion in dispute ................... -Mil
See Injunction, 5.

PILOTAGE COMMISSION Ap-
point on nl of Pitot» I ionium O ffict
Remedy— Injunction - (Juo \Yarraato.\ 
The pilots for the district of Minima hi 
having resigned, the defendants were ap 
pointed pilots for the district by the 
Pilotage Commissioners. An injunction 
was sought to restrain the defendants 
from acting as pilots under licenses 
granted to them by the Commissioners, 
on the grounds (1) that their npp«>im- 
mi-nts were not made by by-law confirm
ed by the (iovernor-tieneral in Council, 
and published in the Gazette as required 
by ‘ The Pilotage Act," c. 80, s. 1Ô (dl. 
R. S. C. ; CJt that uniler that Act the 
Commissioners lixeil by regulation a 
standard of qualification for a pilot, and 

j that the defendants were not examined 
us to their competency : (3) that the de- 

■ femlaiits were not appointed at a regu
larly <alle«l meeting of the Commission
ers, or by the Commissions acting to
gether as a body. A pilot appointed mi
ller the Act is appointed during go«>d 
behaviour for a term not less than two 
years. Held, that the office of pilot lx- 
ing a public ami substantive indei>endenl 
otti<v, and ils source lieing immediately 

. if not mediately, from the Crown, and as 
the objections r«‘late«l to the validity of 
the defendants’ appointments, ami us 
there x.us no pr«,tenc«‘ that tin* appoint- 

I ments were ma«le ««durably ami n«>t in 
1 «nul faith, the remeily. if any, was not 

y injunction, but by information in the
nature of a «/mo warranto. AttornkY- 
(tKNKKAL r. Milu:k ................................28
PLEADING Fraudulent t'onreyauee 
—Suit to Set a Aide—Delay by Creditor 
—Statute of Limitation»—Allegation of 
Hub titling Debt Xeccmtity of Judy 
moat.) In a suit, commeuceil in 1S1KI 
by a creditor to set asiile as fraudulent 
under the Stat. 13 Elis., e. fi, a convey
ance nt' land, tin- tiiil stated the dent 
arose upon two promissory notes, dated 
respective!) In March and April, I88B, 
payable with interest three anil twelve 
months after «late, that tin* notes " were 
renewed and carried along from time to 
time by new or renewal or other notes, 
but have never been paid, hut with in
terest thereon are still due to the plain-
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^LEADING -Contimud. 
lilt.” livid, that the allegations were too 
vague, general and uncertain to shew a 
valid and subsisting debt, not barred by 
the Statute of Limitations, at the time 
of the commencement of the suit, and 
that tin- bill was therefore demurrable. 
In a suit to set aside a conveyance as 
fraudulent under the Stat. 13 Eliz.. c. 6, 
it is not necessary for the plaintiff to 

Ik that be has obtained, or i~ In 
course of obtaining, a judgment upon bis
debt. Trites v. Humphreys .............. 1
------I>emurrer and answer to whole bill

Amendment — Costs Act 68 
Viet., e. 4. s. 47—Retting de
murrer down for argument — 
Waiver of objection to demurrer 
—Act 63 Viet., c. 4, s. 41—De
murrer orr tenu*....................13(1
Sec Demurrer, 1.

Demurrer — Itill — Question in suit
one of fact ............................. 408
set Demurrer, 2.

— ■ Fraud—Failure to support allega-
tions—( *ost s .............................630
Sec Company, 1.

POWER OF ATTORNEY - Author- 
it y to Récrire Sur/dun Proceed* of Mort
gage Sale—Death of Grantor before Sale 

Ih vocation—Equitable Ainignment.|— 
I’ending a suit for the foreclosure of a 
mortgage and sale of the mortgaged 
premises the mortgagor executed and deli
vered a writing in favor of a creditor 
authorising him in collect, recover and 
receive, and applj on accon&t of his 
debt, any surplus from the sale, and de
claring that the power might be exer
cised in the mi......... the grantor’s heirs.
executors and administrators, and should 
not be revoked by bis death. The sale 
resulted in a surplus. Before the sale 
the mortgagor died. Held, that the 
writing was not an equitable assignment, 
but a power of attorney revocable by 
the grantor's death. Ex /tarte WELCH ;
Chapman r. (1ii.fii.lan ..................... 121»
PRACTICE.

See Respective Title».

PREFERENCE — Debtor and creditor 
— Confession of judgment — As
signment of book debts—Pressure 
—Collusion — Presumption of 
fraudulent Intent — Commence
ment of suit—Act 68 Viet., c. ft

Sec Delimit and Creditor.

PRIORITIES — Debentures secured by 
mortgage—Foreclosure suit—Re
ceiver and manager—Repairs to 
road — Authority to i*sue re
ceiver's certificates charging prop-

PRIORITIES -( oHtlnucd.
erty in priority to debenture secu
rity ............................................321
See Mortgage, 1.

----- Deed — Competing purchasers —-
Registry Act, 67 Viet., c. 20. 
ss. 21». 0!» — Vnregistered deed- - 
Rale of part of laud—Subsequent 
registered mortgage of remainder 
of lot—Reference in description 
to previous conveyance — Subse- 
quent deed "i whole lot. r11 
Sec Registry Laws, 1.

----- Quit-claim deed — Competing pur
chasers—Registry Act. 67 Viet., •
20.............................................. 187
Sec. Registry Laws, 2.

PROBATE COURT —duri*diction —
(iront of Letter* of Adtninintration.]— 
The Probate Court has jurisdiction to 
grant letters of administration where an 
intestate died indebted possessed of real, 
but of no personal estate. Trites t\
Humphreys ...............................................1

2.------Will — Probate of, ievieiny
Heal Eut ate—Conelu*ivcnenH of. in Court 
of Equity. | Probate of a will devising 
real estate is not conclusive evidence of 
the validity of the will in this Court. 
Turner r. Turner...................  636
PRODUCTION.

See Discovery.
QUO WARRANTO — Pilotage Com 

mission—Avoiding office—Injunc
tion .............................................. 28
See Pilotage Commission.

RAILWAY—Leone of Linc—Pannenger 
Train Service — Contract irith Govern
ment — Breach by Le»»ce — U’fliiw by 
Lc$$or -— Damage* — Mandatory Injune- 
tion smt i,u /.,| By an agreement 
the plaintiffs were to lease their line of 
railway to the defendants upon the con
dition, inter alia, that the defendants 
would run a passenger train each way 
each day between stations A. and B. The 
lease was not executed, but the defend
ants went into possession of and operated 
the line. The plaintiffs alleged in their 
bill that at tbe time of the agreement, as 
was known to the defendants, they were 
under contract with the government of 
New Brunswick t" run a passenger train 
each way each day between A. and IV. 
but the contract was not set out in full, 
in Is:'7 :i lease was executed bi the 
plaintiffs and defendants by which it was 
provided that the defendants would run
a passenger train ..... way each day i-
tween A. and IV. “and if and whenever 
it may lie necessary to do so in order to 
exonerate the (plaintiffs] from its lia
bility to the government of New Bruns
wick then the (defendants] will run at
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RAILWAY—C’ouHliu. 11. 
lean on.- train carrytnii paMaomri each 
way each .lay " On July 81. 1W». the 
Ait.mi., Ocnerul ..f New Bnmawick ttnre 
notice to the plaintiffs that their contract 
melt way each day between A. and II. 
with respect to running a passenger train 
11,11.t lie enforced, but no further proceed
ings with respect to the matter were 
taken by the government, though the de
fendants continued to run a passenger 
train but one way each day. It did not 
appear whether the notice of the .Attor
ney-General might not have been given at 
th.‘- plaintiffs* instance. On a motion for 
iin interlocutory mandatory injunction in 
this suit which was brought to compel 
the defendants to run a passenger train 
each way each day 1m*tween A. and It. 
Held, that no case was made out for re
lief by mandatory injunction, which will 
only ne granted where necessary for the 
prevention of serious damage, and that 
the question raised was merely one of 
lieeiminry damages between the plaintiffs 
and defendants, for which the defendants 
were well able to account to the plain
tiffs. and which by the lease of 18iV7 the 
plaintiffs had agreed to accept in event 
if their liability, if any, to the govern* 
ment, and that it did not appeal tli.it 
such liability had arisen. Toniqt E 
Valley Railway Co. r. Canadian 
Pacific Railway Co........................... 1l>f>
RAILWAY COMPANY Debenture*

secured by mortgage — Fore
closure suit—Receiver and mana
ger—Repairs to road—Authority 
to issue receiver’s certificate 
charging property in priority to
debenture security..................321
See Mournaue, 1.

RECEIPT —Estoppel—Insurance prem
ium ...........................................217
See Insurance.

RECEIVER Receiver's certificate.321 
Set Mortgage, 1.

< 'ompany—Winding-up —Debenture 
holders’ suit — Liquidator — Dis
placing receiver by liquidator.328
Sir Company, 2."

—-— Partnership..................................4111
See Injunction, ft.

REGISTRY LAWS — Deed — Com- 
peting PurthnurH — Regixtry Act, 57
I i .. in__>o i'ii it.,...ii " c **. 5.f. »».-»—i mi i/wiereii i/rro
—Snh of Part of Lot of Land—Subnc- 

•im nt Regixtered Mortgage of Remainder 
<>i Lot — Reference in /lexer i/it ion to 
PiiriniiH Conveyance—Subxequont Deed 
nf Whole Lot—Notice—Priori tie*.] A 
part of a lot of land was sold to the 
plaintiff by M. by deed, which the plain
tiff neglected to register. Subsequently 
M. mortgaged by registered conveyance

REGISTRY LAWS—Continued. 
the remainder of the lot to S. The de
scription in the mortgage of the laud fol
lowed the original description of the 
whole lot, but “ excepted the purtiou sold 
and conveyed uy the said M. to C. 
(the plaintiff). Subsequently M. sold 
and conveyed by registered deed for xalu 
able consideration the whole lot of land 
to tiie defendant, who Had notice of the 
mortgage, hut not of its contents, tiy 
Ai t Ô7 Viet., c. 20, s. 20, an unregistered 
conveyance shall be fraudulent and void 
against a subsequent purchaser for valu
able consideration whose conveyance is 
previously registered. By section (JO of 
the Ad the registration of any insti:.- 
nient under the Act shall constitute notice 
of the instrument to all persons claiming 
any interest in the lauds subsequent to 
such registration. Held, that by the Act 
the registration of the mortgage consti
tuted actual notice of its contents to the 
defendant, whose title therefore should l>e 
postponed to the plaintiff’s. (’ahkoll c.
Rogers....................................................... 1ft»

2.----- Deed—Quit-claim Deed—Com
peting^ Purehaxerx- Priori lien — Riyixtrg
Act. .57 Viet., v. 2W.J It is not a deed of 
quit-claim where the grantor remises, re
leases, and quit-claims unto the grantee, 
his heirs and assigns, a lot of land, and 
covenants that the land is free from in
cumbrances made by him. and that he 
will warrant and defend the same to the 
grantee, his heirs and assigns, against the 
demands of nil persons claiming by or 
through the grantor : and the grantee un
der such a deed, if registered, will not he 
postponed under the Registry Act. B7 
Viet., e. 20, to the equities of a prior 
purchaser, of which he had no notice 
Bourque v. Chappell........................1st
REFEREE - Fern—When Payable — 
Proceeding with Reference IV/icre Fee* 
in •Jeopardy.] A Referee having entered 
Ujxm a reference is not entitled to pay
ment of his fees from day to day as a 
condition of proceeding \xhh the refer
ence. Semble, where special circum
stances shew a probability that the fees 
of a Referee will not he paid the Court 
will require that his fees lx» secured to 
him before ordering the reference t<> in- 
proceeded with. Fx parte Sweeney; 
Gallagher r. City of Moncton ... 2(K)

2.----- Refermer—Warrant to Proceed
—.if Whote Instance Warrant May be 
Taken Out — \uthority of Referee to 
Order Partien to Proceed—Art .5.? Viet., 
e. ), a. 160.) By the practice of the
Court, end dj b. 160 of Act 08 Viet., <•. 
1. where a reference has been entered 
upon, a warrant to proceed may be 
taken out by either party. Kemble, on a 
failure to adjourn a reference, the Re-
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REFEREE Continu* d. 
fen e Im^ power umler Act -"3 Viet., e. 4, 
h. ltiti, to issue ot" his own motion a war- 
rant for the partie* to proceed. (îalia-
uiikk r. City of Moxvtox ...............300
___  Hvport — Order of Kefcrencc not
Attuched tu U, port—Act 3J 1 icf., c. *• 
/7p—Entitling Fvidcnco—Illegible Abbre
viation» in Kridcnct—Bridenee in Lead- 
pencil Writing — Alienee of A ot tee of 
Hearing be fori Ifefcrce to Partie* I li
ft rented—Act 5J Met., c. 1. ». 160. \ A 
motion to confirm report of a Referee, on 
„ reference for the appointment of a 
guardian, teconimending the appointment 
of the father, was tefuted where the order 
of reference was not attached to the re- 
port as required by Act Tût Viet., c. 4. *. 
17(». and the evidence taken by the Re
feree was not entitled in the matter, was 
in lead-iiencil writing, contained abbre
viations impossible to understand, and it 
appeared that relatives of the infant, ex
cept her father, had not lieen notified of 
the hearing liefore the Referee. In re
Turner, an Infant ............................318
----- Report—Exceptions—Costs . .. .101

See Costs, 4.
REHEARING—I toeree—Application to

vary .......................................... 404
Her Decree.

RES JUDICATA — Probate Court — 
Probate of will devising real estate—Com 
elusiveness of. in Court of Equity.. .R36 

See Probate Court. 2.
RESULTING TRUST—Lumber licepse 

—Public sale—Purchase in trust 
— Parol agreement — Statute of
Frauds..................................... M
See Frauds, Statute of.

----- Purchase of land by husband in
name of wife............................348
See Married Woman. 2.

REVOCATION — Power of attorney—
Death of grantor....................186
See Power of Attorney.

RIGHT OF WAY—Agreement—Evid
ence—User.
See Easement, 2.

RIPARIAN RIGHTS — Diversion of
stream Dam Injnrj from
Proof of damage................... JUKI
See Damages.

----- Floatable river — Use of stream —
Mill owner — Timber driving — 
Obstruction- -Injunction ... .488 
See Injunction, 0.

SAINT JOHN CITY - Charter of— 
Rounder) «-f city at low water 
mark — Right of city to fishery 
beyond low water mark ... .308 
See Fishery.

SECURITY FOR COSTS.
See Costs, .*», 0, 7.

SHIP -Charter party—Arrival of Yen ml 
at Loading lierth—.Notice—Lag bay»— 
bem array, -being in Loading Canned by 
Failure of Kaihrag to Forte a rd Cargo— 
" Cuntomary lien patch "—Weather-work
ing Hag»—Kef anal to Sign llilln of I jad
ing — Injunction.] By charter party a 
vessel was to proceed to the port of St. 
John and load lumber; the vessel was to 
haul to loading berth as required by 
charterer ; cargo was to l>e furnished at 
customary despatch ; lay days were to 
commence from the time vessel was ready 
to receive cargo, and written notice was 
given to the charterer ; bills of lading 
were to he signed as presented without 
prejudice to the charter party, and vessel 
was to have an absolute lien on cargo for 
demurrage. On arrival the vessel pro
ceeded to the Ballast wharf when the 
master was notified by charterer that 
cargo would he furnished at the Govern
ment wharf. (In August 28th the master 
mailed a notice to the charterer that 
vessel was at loading lierth and would he 
ready to receive cargo on the 2!>th. 
When notice was sent reeeel was not at 
loading berth. The cargo was brought to 
the lierth by the Intercolonial Railway, 
inn owing i" pressure <-t traffic the rail 
way was unable to commence forwarding 
cargo until a number of days after vessel 
was at berth, or to forward cargo there
after on a immlier of days, and during 
which no loading took place. A claim 
for demurrage was made by the master, 
and he refused to sign bills of lading un
less the claim was settled or notice there
of was inserted in bills of lading. An 
injunction having been obtained restrain
ing the vessel from proceeding with the 
cargo h» eea H was agreed that all quee 
tions in dispute between the shipowner 
and charterer should !»•■ determined In the 
injunction suit. ii<i<i. iii that laydays
did not commence to run until delivery of 
cargo began, ae the notice should not 
have been given until vessel was at load
ing lierth ready to receive cargo. (" 
That under the evidence there is not in 
the lumber trade at the port of 8t. John
a recognised custom to furnish cargo at
.1 particular rate : that the words " cue 
ternary despatch ” meant that cargo 
should In- furnished at the usual despatch 
of a charterer haring a cargo ready for 
loading, and that this was at the rate of 
35M. per weather-working day ; any sub
stantial work to count ns half a day. (3» 
That delay in furnishing cargo was to lie 
borne by charterer. (4> That master 
should have signed hills of lading, and 
that the injunction was properly granted. 
Pushing r. McLeod................................«3
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SHIP—Continued.
----- Account—Co-owners — Jurisdiction

—Court of Equity.................. 233
See Account, 1.

SOLICITOR—Mortgage — Payment —
Authority of solicitor ' of mort
gagee to receive mortgage debt—
{’rami ........................................ 341
See Mohtuaue, 3.

SPECIFIC PERFORMANCE-Equit
able relief in ejectment action—

OU Viet., c. 24. s. 283 ...............805
See Agreement.

STATUTE OF FRAUDS—Crown land 
lumber license — Purchase — In
terest in land—Parol agreement—
Resulting trvst ....................... *r>4
See FkAVUH. STATUTE OF.

STATUTE OF LIMITATIONS.
See LIMITATIONS, STATUTE OF.

TENANCY BY THE CURTESY —
Conveyance by wife without hus
band's concurrence ................278
See Marrieu WOMAN, 1.

TENANTS IN COMMON — Adverse
possession — Extinguishment of
title..............................................
See Limitations, Statute of.

TENANTS IN COMMON — Fishery 
license — Exclusion of co-tenant

See Fishery License. 
TENDER— Hunk A'ofen.l A tender in 
bank notes not legal tender, is good, if 
not objected to on that account.
Stewart ». Freeman (No. 3» .........451
TRUST—Charitable gift—Will—Uncer

tainty .........................................172
See WILL, 1.

— • Itonatio mort in eausfi — Savings 
bank deinisit l»ook — Remedy in
equity........................................ 140
See IKjnatio Mortis Causa. 

------Lumber license—Public sale — Pur
chase in trust—Parol agreement 
— Interest in land — Statute of
Frauds........................................ 54
See Frauds, Statute of.

----- Resulting trust—Purchase by hus
band in name of wife—Intention
—Onus of proof .....................348
See Married Woman, 2.

TRUSTEE—Account», Passing of — 
Trent for Benefit of Creditor»—Juridic
tion of Court—Commission on Receipt».] 
A trustee under an assignment for the 
Iw nefit of creditors is not entitled upon 
his own application to have his accounts 
passed by this Court. Trustee allowed a 
commission of 5 per cent, on receipts. In
re Van Wart.......................................... 320

2.------Breach of Trunt—Lonn to Es
tate—Liability of Truster—Tranter Re
lief Act. Cil Viet., c. 20—Will—Construc
tion.] A testator in one part of his will

TRUSTEE f out into (I. 
gave all his real aud personal estate to 
hi' wife " i" be here In such a way that 

; she shall, during her life, have the full 
i use, beuelit and enjoyment thereof.” and 
| then over, and in a subsequent clause, 

after directing hie •• -11 utora i" eell hie 
real estate, empowered them to make in
vestments in certain classes of securities, 
“ so that my said wife may have the in
terest and income therefrom during her 
life.** The plaintiffs, with testator’s 
widow. Were appointed executors of the 
will. The estate was comprised in part of 
real estate, which was sold by the execu
tors. and the proceeds were handed by 
the plaintiffs to their co-executor to Ik* 
held by her under the terms of the will, 
they honestly believing that such was 
their duty under the will. On her death 
an investment made by her representing 
a part of these proceeds came to the 
hands of the plaintiffs; the remainder of 
the proceeds having lieen either used or 
lost by her. Held, that the estate was 
devised in trust to pay the Income only 
therefrom to the widow during her life, 
and that there was a breach of trust by 
tlie plaintiffs ; but that they had not 
acted unreasonably in the view they 
took of the meaning of the will, and that 
they should be relieved from ]>ersonni 
liability, under Act 111 Viet., c. 2U.
Simpson t\ Johnston .......................... 333

3.------Communion — Personal Entate
—Income—Investment».] No fixed rule 
can he laid down as to the commission 
trustees will he allowed by the Court, as 
each case must Ik* governed by its own 
circumstances, and by a consideration of 
the trouble experienced in the manage
ment of the estate. Where trustees of nil 
estate consisting of stocks and mortgages 
received under the deed of trust a com
mission of 5 per cent. o~ income, a com
mission on the estate wt.s refused, but a 
commission of 1 per cent, was allowed 
on Investment! made by them. In rr
Wiggins’ Estate .................................. 123
------Breach of trust—Oompany—Direc

tor ..............................................530
See Company, 1.

WILL—Construction — Blanks in Will 
—Charitable Oift—Trust for Benevolent 
Purposes — I'nccrtainty — Failure of 
Trust. 1 A testator by will provided for 
a bequest of money to the defendants. tO 
be paid yearly or at such times as his 
executor should think advisable, but 
emitted to fill in the imoent in th-
same paragraph of the will it was then
declared that, when ” Hearn Meelene ** 
wen* considered mote needy, an amount 
might l>e given to it. or to any such good 
.n’<! benevolent Chnothin objecte ee the 

j executor should consider most deserving. 
The will then directed the executor to 
sell a part of the testator’s real and per-
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WILL Continued.
tiuiiul estate, *• and the proceeds tu be 
placed m> an to be couvenleutly drawn to 
assist iu aiding g<HMl and worthy objects." 
//</</, that the gift of an unnamed 
amount of money to the defendants was 
void, and that the gift in the rest of the 
will was not a gift to charitable, but to 
benevolent uses, and failed for uncer- 
taintv. Brewster r. Tiie Foreign Mis
sion ‘ Boaku of The Baptist Conven
tion of the Maritime Province» .172

2. ------ Count ruction—"All my kUtah,
Itcul unit Personal " — Explanatory 
Declarations—Intestacy—Suit for Con- 
ut nation of Will—Costs.\ The Homan 
Catholic Bishop of Saint John is a cor
poration sole. The testator, incumbent 
of the bishopric, by his will made in his 
private name declared that, '* although ; U 
thi* church and ecclesiastical and charit
able properties in the diocese are and 
should be vested in the Roman Catholic 
Bishop of Saint John, for the benefit of 
religion, education and charity, in trust, 
according to the intentions ami purposes 
for which they were acquired and estab
lished. yet to meet any want or mistake.
1 give and devise and bequeath all my 
estate, real and personal, wherever situ
ated. to the Roman Catholic Bishop of 
Saint John, in trust for the punrases and 
intentions for which they are used and 
established." lie then gave coupon bonds 
to the same devisee in trust for described 
charitable objecta, a sum of money for 
masses, and a legacy of a sum of money. 
The testator held in his own name cer
tain real estate which had.l>een convey
ed t.» him for religious, charitable and 
educational purposes of the church. He 
possessed in his own right real and per
sonal estate, the income from which he 
had need in common with Income from nil 
sources of church revenue, for the uses 
of the church, including its educational 
and charitable needs, as well ns for his 
private purposes. In a suit by the next 
of kin for a declaration that the testa
tor had died intestate as to Ids real and 
personal estate, less the specific and 
lieciinlary bequests. Held, that the tes
tator's real and personal estate passed by 
the will. The Court being of opinion 
tlial the above suit was one proper to lie 
brought, allowed the plaintiffs their costs, 
to lie paid out of the estate. Travers v. 
The Roman Catholic B.siioi* or 
Saint John............................................. .172

3. ------ Construction—Subject of Gift
—" Farvi on Which I Reside”—f'hanpc 
of Residence—Citdicil— Intestacy—Wills
Ict, c. 77. C. S. V. It., s. I!t. 1 Testator 

by Ids will devised to bis daughter " the 
homestead farm on which I reside." and 
made no devise of the residue of his real 
estate, except a life estate therein to his 
wife. After the date of the will he ac
quired other real estate, Including land 
known ns lot A. to wldeh he removed 
from the homestead farm, and where he

WILL - Continued.
resided at the time of his death. The 
will was continued by codicil executed 
after the testator had removed to lot A. 
By s. ID. c. 77, (*. S. N. B., “ every will 
shall lie construed with reference to the 
real and personal estate comprised there
in, us if it hud been executed immediately 
before the death of the testator, unless a 
contrary intention shall appear by tie* 
will." Held, that lot A was not included 
in the devise to the daughter. Ayer v.
Ehtabrookh ......................................... 3V2

4. —■— Construction—Legacy — Dale
at Which Itcncfinarivs to be Ascirtaiu 
cd.J Testator, by his will, bequeathed to 
his niece for life the interest on a sum of 
money directed to he invested in tie- 
name of her son A., or any more issue of 
hers there might be; " and in case of the 
death of the said [niece] or her son [A.| 
leaving more issue, the | principal | to he 
equally divided among them, and in ease 
of the death of the said [niece] and her 
said son leaving no other issue, over to 
II. Held, that the issue of the niece at 
the time of her death, and not at the time 
of the death of A., took. Kerri son »•. 
Kaye.......................................................... 455

5.------ Construction—Legacy— Revo
cation of Life Interest—Acceleration— 
Period of Distribution.] A testator 
directed a sum of money to be set 
iptrl bj iii^ tmtm, and tin- in 
come ]iaid to A. for life, and that 
after his death the capital should Is* 
divided among A.’s children in certain 
shares. The t«*stntor further directed 
that in the event of A. dying while any 
of his children should In* under the age of 
twenty-five years, the income of the fund 
should be paid to their mother while such 
children respectively should lie under that 
ago “ for the maintenance and education 
of such child or children respectively 
while lie or she shall In* under that age." 
By a codicil the testator revoked the 
“ legacy and annuity " to A. Held, that 
the gift to the children was not revoked, 
hut vested on tiie testator's death, and 
that the share of each child in the capital 
was payable on his attaining the age of 
twenty-five years. Lewin v. Lewin.477 
------ Breach of trust—Will—Construc

tion—Liability of trustee—Trus
tee Relief Act. HI Viet., c. 2»L....................
See Trustee. 2.

------Probate of will devising real estate
—(Vinciusivetiess of in Court of
Equity .........................................58.1
See Proiiate Court, 2.

winding-up Company
ture-holders’ suit — Receiver— 
Liquidator — Displacing receiver 
by liquidator — Order appointing 
receiver—Order vari *d and limit 
ed to property conve* ed by deben
ture security..............................328
Sen Company. 2.
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