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DOMINION LAW REPORTS
BAYDA v. CANADA NORTH DAKOTA LAND CO., Ltd. SASK

Stislateheiwn Supreme Cour/, Xeirlawht, J. ./ul/i !lü, 1913. S~c*

1. VHXIHIR AMD PERÇUAHKR (S III—30)—ItllilIT OK THIRD l'KHHONH—A.S- ]<)13
SKiNKK OK l’I'RCII AHKR—AsHKXT ni VENDOR—CANCELLATION «K
CONTRACT FUR VKXIIEF.’H DFFAII.T.

Where, without «ililnining t lu* cnn sont of hi- vemh.r as tlu* vont ru l 
of suie miuirvil, u vendee sohl land to tliv plaintiI). and *tilne«|iiently 
t lu* vendee’* runtruet was cnneelled for default in payment, the plaint ill' 
avipiired no enforvvalde rights in the land.

2. SVIIROCIATIO.N (8 I — I)—ltlUIIT TU—CANCELLATION UK COXTRXeT FOR HALE
UK LAND—YhnUKK's IIKKAILT—RlIlHT «F Pl’HCIIAHKR FROM VENDEE.

Where the defendant, a vendee, in a contract for the sale of land, 
without the assent of his vendor as the contract required, sold the 
hciictlt of his contract to the plaint ill", hut the original vendor pur
ported to cancel the original contract for the defendant’s default, the 
plaint ill" will Is- subrogated to the defendant’s rights in so far as con
cerns money paid hy the plaint ill" to the defendant and hy the latter 
paid to the original vendor, and in so far as concerns any relief against 
the forfeiture «if the money so paid.

Action for tin accounting and for a declaration that the statement 
plaintiff had an equitable interest in land purchased from a 
vendee in a contract of sale, which was subsequently cancelled 
by the vendor.

An accounting was ordered.
•/. A*. Fish, for plaintiff.
Ah x. Russ, for defendants.

Xewi.andr, J. On December ID. 1906, the defendants the Ncwimwi», j. 
< anada North Dakota Land Co., Ltd., sold to their co-defendants 
the Kent Realty and Investment Co. the east half of sec. 13,

I township 40. range 2. west of flu* 3rd meridian, amongst other 
| lands, which lands they afterwards assigned to tin* other defend

ant the Kent Realty and investment Corporation. On June 24,
I 1907, the Kent Realty and Investment Corporation sold the said 
1 half of see. Id, township 40, range 2. west 3rd meridian, to 
I tin* plaintiff Michael ltayda for the sum of *2.:>44 payable in 
R instalments. The plaintiff made the payments set out in par. 3 
I of his statement of claim to the defendants the Kent Realty and 
,t Investment Corporation. The agreement of sale by which the 
■ <'anada North Dakota Land Company sold said lands to the 
I Kent Realty and Investment Company contained the following 
I provision

And it is further agreed Hint if the purchaser shall fail to make the 
9 payments «.f principal or interest aforesaid, or any of them, or the taxes,

1 — 13 D.L.R.
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in the manner and at the times hereinl»efore specified, or shall fail in the 
performance of any of the covenants herein contained, then, and in such 
ease, the vendor shall have the right to declare the whole contract price as 
provided herein to Ik* due and payable forthwith, and upon demand bring 
action for recovery of judgment, or at its option the vendor may at any 
time declare this agreement null, void and terminated by giving ninety 
days’ notice in writing to that effect personally served upon the purchaser, 
or mailed in a registered letter, addressed to him at the post office named 
lielow, and all rights and interests hereby created or then existing in 
favour of the purchaser, or his approved assigns, or derived under this 
agreement, shill thereupon cease and determine, and the premises hereby 
agreed to be conveyed, shall revert to and revest in the vendor without any 
further declaration of forfeiture or notice or act of re-entry and without 
any other act by the vendor to Is* performed, or any suit or legal proceed
ings to be brought or taken, and without any right on tlie part of the pur
chaser, his heirs or assigns to any reclamation or compensation for moneys 
paid thereon. No assessment or transfer of any interest in or to this agree
ment or the lands herein described less than the whole thereof will be recog
nized by said vendor under any circumstances, or in any event, and no 
assignment shall lie binding upon the vendor unless approved by its presi
dent or secretary, and no assignment shall in any way relieve or discharge 
the purchaser from liability to perform the covenants and pay the moneys 
herein provided to be |icrformed ami paid.

The Kent Realty and Investment Company ami their assigns, 
the Kent Realty and Investment Corporation, made default in 
the payment of the amounts due under said agreement of sale 
for principal, interest and taxes, and on or about May 1, 1911, 
the Canada North Dakota Land Company gave them the notice 
of cancellation provided for in said agreement. The agreement 
of sale to the plaintiff was never approved of by the Canada 
North Dakota Land Company. The plaintiff has tendered the 
balance of the money due by him to the Canada North Dakota 
Land Company, but they refused to accept same. The plaintiff 
brings this action to have it declared that he has an equitable 
interest in said half section as purchaser thereof notwithstand
ing said cancellation and asks that all necessary accounts he 
taken to allow him to redeem said land.

I find on the evidence that neither the Kent Realty and In- 
aestaient Co. nor the Kent Realty and Investment Corporation 
were the selling agents for the Canada North Dakota Land Co., 
but were the purchasers of said land ; that their agreement with 
the Canada North Dakota Land Co. has been cancelled. There 
is no evidence to shew how much of the moneys paid by the 
plaintiff to the Kent Realty and Investment Corporation (if 
any) were paid to the Canada North Dakota Land Co. Under 
these circumstances I do not think the plaintiff has any estate 
or interest in the land as against the Canada North Dakota Land 
Company, but as they have cancelled the agreement with the Kent
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Realty and Investment Corporation I can relieve against the for
feiture of any such moneys paid, and under the plaintiff’s gen
eral claim for relief I can subrogate him to the rights of the Kent 
Realty and Investment Corporation, and will refer this action 
to the local registrar to take an account of the moneys paid lo 
the Canada North Dakota Land Co. and release the plaintiff 
against the forfeiture of the moneys paid by him to the Kent 
Realty and Investment Corporation which were paid by them 
to the Canada North Dakota Land Co.

The defendants the Canada North Dakota Land Co. will have 
their costs of action against the plaintiff who will have judg
ment over against the Kent Realty ami Investment Corporation 
for the same.

Order accordingly.

HAMILTON v. YORK and BALDRY.

Alberta Supreme Court, Heel:, June 7, 1913.

1. Mortgage ( § VIG—100)—Sale — Agreement to convey land given 
as secvkity—Sale of vendor's interest—Notice,

A person who accepts ns security, a transfer, absolute in form, of 
the borrower's interest in a land purchase agreement is under no 
obligation to give notice of sale to the borrower, on the latter's dé
finit in re-payment, if it was agreed that the lender should have the 
right to sell such interest by way of realizing his security, and there 
was no stipulation for notice; in such ease the proceeds of sale become 
subject to the trust in place of the interest sold.

[Ifose v. Peterkin, 13 Can. SA'.R. 077, distinguished.]

Trial of tin issue directed upon the return of an originating 
summons taken out on behalf of Hamilton to substantiate his 
right to an estate or interest claimed in a caveat filed by him 
against lots 5 and 6 in block 55 Norwood, a subdivision fit 
Edmonton. On its return it was ordered that the parties pro
ceed to the trial of the question; What interest, if any, has the 
plaintiff in the said lots and if any interest is he entitled to have 
the caveat continued?

C. A. Grant, for plaintiff.
G. B. Henwood, for defendant York.
II. II. Parlcc, for defendant Baldry.

Beck, J.;—The caveat, filed November 23, 1911, claimed;—
An interest under nn agreement for sale in the said lots; said agree

ment of sale being given by A. York to R. .1. Hamilton (the plaintiff) ami 
bearing date, viz., Feb. 20. 1907, standing in the name of Archibald York, 
Vancouver, B. C.

The agreement of sale referred to is produced and proved. It 
is an agreement for sale by York to Hamilton and three others—

SASK.

8.C.
1013

Land 
Co. Ltd.

NewUndi, J.

ALTA.

S. C. 
1913

Statement
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ALTA. Moody, A. C. Marshall and XV. C. Marshall—for eight lots—1 to
fi.C.
1913

8 inclusive in Block 55 Norwood, for $5,000.
On March 25, 1000, Hamilton executed an instrument in the 

ordinary form of an agreement for sale whereby he agreed to
Hamilton

Haldbt.

sell to York, all the right, title and interest of the vendor in 
and to lota numbered 1 to 8 inclusive “for the price or sum of 
one dollar and other considerations.” There is no acknowledg
ment of payment of the consideration or any part of it, nor any
mode provided for its payment in the future nor are any of the 
subsequently occurring blanks in the printed form filled in.

XXThen the agreement of February 20, 1907, was made Moody 
and Mrs. Hamilton were carrying on a business
under the name ot‘ tin* Kdmonton Produce Company; Hamilton 
was the manager, on salary. The two Marshalls appear to have 
made their shares of the payments of the purchase price regu
larly. Such payments as Moody and Hamilton made were made 
by the Kdmonton Produce Company and an account of them 
appears in the partnership hooks. The hooks shew payments 
to the amount of $1,791.(19 less $41 <>4 deductions for interest 
and taxes.

The Kdmonton Produce Company made an assignment for the 
benefit of their creditors to S. 11. Smith, official assignee, in 
October, 1908.

At a meeting of creditors at which Moody, one of the 
Marshalls, Smith and York were present held apparently in 
April or May, 1909, lots 1. 2, 3 ami 4 were allotted to the two 
Marshalls; lots 7 and 8 to the assignee, as representing Moody 
a-s a partner in the Kdmonton Produce Company and the remain
ing two lots 5 and <> were left as being Hamilton's share. I 
have to decide whether the intent and effect of the agreement of 
March 25, 1909, between Hamilton and York was to extinguish 
all legal ami beneficial interest of Hamilton in the lots or was 
to constitute only a security in favour of York. 1 have come to 
the latter conclusion. York says that the consideration for the 
agreement of Mareh 25, 1909, was not only the balance owing 
by Hamilton in respect of the hits themselves but also $490 mid 
which was one-half of the amount of a note on which he and 
Riehard Secord were aecommodal ion endorsers for Hamilton 
and it appears that subsequently he intimated to Secord that if 
the lots sold for enough he would protect Secord. This note—a 
renewal—was at the time held by the Dominion Bank as a past 
due bill, having fallen due on May 17, 1908, and York did not, 
in fact, pay his share of it until April 15, 1909.

On March 15, 1909—over a week lad'ore the agreement of 
the 25th March and nearly a month before X’ork made the pay
ment to the Dominion Bank—the amount was $493.33—Hamilton 
had given a note to York for $490.22 with bank interest pay
able at the Dominion Bank hut discounted at the Imperial Bank.

021797
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This latter note was carried on by way of (> renewals, all signed 
by Hamilton until January ft, 1911, when, having been reduced 
from time to time by York it was then paid by York. York also 
says that he told Hamilton on more than one occasion in effect 
that if Hamilton could sell the lots he could have any surplus. 
Then some considerable time after the agreement of March 25, 
1909, one Pirie, who was employed by York to examine all his 
agreements for sale of land gave Hamilton a statement, the 
information for which he must have got from York’s books and 
papers, purporting to shew Hamilton’s indebtedness to York 
and concluding as follows:—

Mal. din* by It. If. “(Hamilton)” at 1 /5/09,
Cash advanced—A. York ............. .....................
Interest .................................................................
Cash advanced—It. Secord.................................

♦ 523 :>o

407.05

Total • $1558.05

These are the more salient circumstances which have led me 
to the conclusion that the agreement of March 25, 1909, must he 
treated as a security in the hands of York.

On October 17, 1912, York sold lot <> (under agreement) to 
Morrison & Chambers. Chambers subsequently conveyed his 
interest to Morrison and Morrison on November 12. 1912, sold 
(under agreement) to the defendant Baldry and his wife (who 
at the trial was added as a party defendant). Morrison stated 
in evidence that he had also sold lot 5 for the same price at the 
same time to another person ns 1 understand. York’s sale of 
October 17, 1912, was it is to be noted subsequent to the filing 
of Hamilton’s caveat—November 23, 1911, and the caveat, it is 
also to be noted, is expressed to lie founded solely upon the 
agreement of February 20, 1907. The question was raised as to 
the validity and effectiveness of the caveat owing to its being 
so limited, that is, stopping short of stating, as it was contended, 
was essential to its validity and effectiveness, the subsequent 
dealings which resulted in the creation of an interest of a different 
sort. In my view it is not necessary for me to consider this 
question, for I find as a fact on the evidence that it was under
stood that York had a right to sell Hamilton’s interest in these 
lots by way of realising his security. Nothing was said about 
notice to Hamilton, and in my opinion York had a legal right 
to see without notice ; and consequently even if York’s purchaser 
had notice of its being only a security that did not affect York’s 
right of sale—which was a right to sell subject to liability to ac
count for the proceeds, or the purchaser’s right to buy—which 
was a right to buy free from the trust upon which York held it, 
leaving the proceeds in York’s hands subject to that trust. If

Baldry.
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ALTA. the sale was bona fide, though with notice, the purchaser is
sTa
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protected. If in such a case as this the vendor is negligent and 
docs not obtain what he might with due care, he is liable to 
account for what he ought to have obtained not merely for what

HAMILTON* he did actually obtain.
Hose v. Vettrkin, LI Can. 8.C.R. (177, sub nom. MeFarlane v. 

I'.hrkin, !! A.K. (Out.) 4'2!t, 4 A.R. (Ont.) 2.ï, is not an author
ity to the contrary. There a conveyance absolute in form was
held to be a security and the purchaser was found to have had 
notice of the terms upon which his vendor held the land and the 
decision was that the purchaser took the land subject to the same 
obligation but in that, case the vendor held the land on the 
terms that his vendor should have the right to redeem at any 
time during the latter’s lifetime and he was still alive. There 
was consequently a clear breach of trust and notice to the 
purchaser of the breach of trust.

It was suggested 1 think when, «hiring the course of the 
argument, I said that this might be my conclusion that 1 
would be deciding a question other than that before me. I
think, however, it is unimportant whether the result of my
decision is, strictly speaking, that Hamilton has or has not an
“interest” in the lots. I have decided what his rights in
respect to the lots were and his interest in the proceeds are. This 
will enable all the questions between the parties to tin» origin
ating summons to lie determined. 1 think York should pay the 
•costs of the trial of both Hamilton and Baldry. The originating 
summons can be brought in for further consideration before 
me or any other Judge in Chambers at any time on two «lavs’ 
notice.

Ord( r at vordimjhj.

ALTA. REX v. HUNG GEE.

R.C.
1013

(Decision No. 2.)

Alberta Supreme Court, Heel', J. June 21. 11113.

1. OiMTIOKABI (8 11—13)—llKARINO—ItKVIKW OK «IIXVICTIOX—QUASIIINU— 
ItKTCKX il Y FINK ANII <U8TH PA III.

Where n conviction is iiimsIunI mi certiorari, tlio amount of the 
line and lusts puiil in tlm lower eoiirt by the applicant will lie ordered 
restored him.

| 1 terrier V. Vlnmoutlun. <1 Cnn. Cr. Vus. 223; He Kmlrrlin Stole llouk,
1 V link. 310. 2(1 L.H.A. 3113; ninl llaeblcr V. Myers, 132 N.Y. 3413, 15 
Lit. A. 5XH, spceiiilly referre 1 to.)

Statement Motion in certiorari proceedings on settling minutes of the 
order quashing the conviction to include a formal direction for 
the return of the fine and costs which hail been levied.

Shaw, for the Crown.
McUillivray, for the defendant.



13 D.L.R.] Rex v. Ilt'No Gee. 7

Reck, J. :—Having on certiorari proceedings (jua.slied the 
conviction, I am now asked to embody in the order an order for 
the return of the fine and costs imposed by the magistrate; it 
appearing that these moneys are still in the hands of the magis
trate or the municipality (see Criminal Code, sec. 1036 it .su/.) 
I think such an order for restitution is proper and within my 
power and jurisdiction. The grounds for so doing are well 
put, it seems to me, in Iti Endtrlin State Hunk, 4 X. Dak. 319, 
26 L.R.A. 593, at 004 it seq. as follows:—

We are clear, however, that we are not restricted in our judgment on 
this proceeding (certiorari) to a mere annulment of the order. Incidental 
to the power of an :ip|>cllnto tribunal to reverse judgments of an inferior 
Court is the power to order restitution of everything which has Imvii 

taken from tlm party who is successful on the appeal by virtue of the 
judgment which has Imn-ii reversed. This power to order restitution is 
not limited to reversals on appeal or writ of error. It is a power which 
the Court exercises without s|iecial statutory authority to render elllen- 
cioiis its appellate jurisdiction. It van exercise the same power when, 
on writ of certiorari, it has annulhsl the proceeding of some inferior Court 
for want of jurisdiction. A Court would lie shorn of a power most import 
ant to the suitor for tho complete redress of the wrong done him by the 
usurpation of jurisdiction of an inferior Court, if lie were compelled to 
stop at the annulling of the void order, without directing that every
thing Is* restored to the suitor which was taken from him under its 
sanction. Where it is shewn that the relator in the writ has lieen thus 
wronged by the illegal and void prom-ding, the superior Court will order 
restitution . . . The direction that restitution lie made is often cm 
Isslied in the judgment of the up|iellutc Court. . . . Whether the writ 
of certiorari is issued by this Court in the exercise of appellate jurisdiction 
or under the |Miwcr of su|ierintending control, it is clear that the |lower 
is vested in this Court to issue a writ of restitution when, under certiorari, 
it has annulhsl an order or judgment of an inferior Court under which 
the successful party in this Court has lost pro|ierty or rights, and it ap- 
|HNirs that tlm lower Court has no power to order the issuing of such 
writ.

Again, in /Itublrr v. Mi/trs, 132 N.Y. 363. 15 L.R.A. 588, at 
p. 589, in the opinion of the New York Court of Appeal, it is 
said :—

Restitution was a remedy known to the common liw, Its object waa 
to restore to an appellant the specific thing or its equivalent of which lie 
had liven deprived by the enforcement of tlie judgment against him during 
tlm pendency of his appeal. It was not created by statute, but was ex 
ercised by the ap|iellate tribunal as incidental to its power to correct 
errors, and hence the Court not only reversed the erroneous judgment, but 
restored to the aggrieved party that which he had lost in consequence 
thereof. It was usually a part of the judgment of reversal which directed 
“that the defendant lie restored to all things which he has lost on inva
sion of tlm judgment aforewnid." A writ of restitution wa* thereupon 
issued, provided that the amount that the ap|mllant had lost or paid 
under <s don appeared of record, as by the return of an execution
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satisfied, otherwise process in the nature of an order to shew cause was 
first issued, known as a “scire facias quare rcslitutioncm habere non 
débet

and as autliority for this tin* Court cites: Tond. Law Diet, title 
“Restitution ;” 2 Lil. Abr. 472; Rolls Ahr. 778; Wcsterne v. 
Crcswick, 4 Mod. 161; Wilkinson's case, Cro. Eliz. 46.1 ; (Jood- 
ycrc v. I nee, Cro. Jac. 246; Manning's case, pt. 8. vol. 4, Coke, 
64(6); 2 Tidd l*r. 1072, 1245. Reference may also be made to 
2 Tidd l'r. 118(i ; Blackstone Com. Bk. 4, 362; liegina v. Wight- 
man, 26 C.C.Q.B. 211 ; Mercier v. l'lamondun, 6 Can. ('rim. Cas. 
223.

This Court bas all the general jurisdiction of the former 
English Courts of common law and equity of general jurisdic
tion. It consequently possesses the extraordinary jurisdiction 
of the former Court of King’s Bench of which Blackstone 
says :—

The jurisdiction of this Court is very high and transcendant. It keeps 
all inferior jurisdiction within the hounds of their authority, and may 
either remove their proceedings to Ik* determined here or prohibit their 
progress lie low. It superintends all civil corporations in the kingdom. It 
commands magistrates and others to do what their duty requires in every 
wise where there is no other specific remedy. It protects the liliertv of the 
subject h\ speedy and summary interposition. It takes cognizance both of 
criminal and civil causes. . . . This <'ourt is likewise a Court of 
appeal, into which may lie removed by writ of error all determinations 
of the Court of Common IMeas ami of all inferior Courts of record in 
England. ( Ilk. III. pp. 42-43).

The order to quash will, therefore, contain an order that the 
magistrate or the city of Calgary, according as the fines and costs 
are in the hands of the cue or the other, repay the amount 
of them to the defendant.

Direction accordingly.

WALLACE v. LINDSAY.

(Decision No. 2.)

Manitoba (.unit of Appeal, lloircll, Ilirhards, radar, Cameron,
anti lltiyyart, JJ.A. June 23, 1013.

1. JvuuMK.XT ( 8 I <«—•»•*>)—MoIHKICATIOX—PlKaUMPTlOX—Xkw JUDUMK.Vr.

•Where an action was dismissed a- to all but one defendant, against 
whom judgment was rendered, it will Is* presumed that a subsequent 
vs /tarte entry on the records of a Comity Court of a “trial and judg
ment for the plaintiff" for a larger sum was merely a correction of 
tiie first judgment as to the one defendant only, ami that it was not 
intended as a judgment on a new trial against all of the defendants.

| Wallace v. Lindsay, 11 D.L.R. 025, reversed.]

5
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Appeal from decision of Metcalfe, J., Wallace v. Lindsay, man.
» D.L.H. 626. —

Tile appeal was allowed. l<ii:{
A. C. Campbell, for plaintiff. wTTTur
J. E. Adamson, and ('. A. Adamson, for defendant. r-'

The judgment of the Court was delivered hy ----
Perdue. J.A.

Perdue, J.A. :—This is an action brought to set aside the 
registration of a certificate of judgment issued by the County 
Court of Winnipeg, and registered in the Winnipeg land titles 
office. The certificate declares that judgment was recovered 
against the defendants, of whom the present plaintiff is one, on 
August 22, 1911, for the sum of $496.35. The plaintiff alleges 
that no such judgment was entered against him in the County 
Court action, but on the contrary, that judgment had been en
tered in his favour.

At the trial the plaintiff put in a certified copy of the re
cord in the County Court suit in question. This shews that 
the action in the County Court was between W. .1, Lindsay,
11. W. Harvey and E. .1. Short, trading under the name of Wil
liam J. Lindsay & Co., as plaintiffs, and Kathleen Smith, Ed
mund Smith and Robert Wallace, trading as K. Smith & Com
pany, as defendants. The plaintiffs in the County Court suit are 
the defendants in the present suit, and Robert Wallace, one of 
the defendants in the County Court suit, is the present plaintiff.

One of the entries contained in the record of the County 
Court proceeding was as follows :—

Trial ami judgment for plaint ill-, against defendant K. Smith. 1MOI..T1 

debt, together with #--------- cost*. Action dismissed an to other defen-

The date of this entry is given as July 26, 1911. Following 
the above entry we find it noted that, on August 5, following, an 
affidavit of intention to appeal was tiled, and that on August 
19, $25 was paid in as security on the appeal. This would, of 
course, refer to an appeal to the Court of Appeal. Then, under 
date of August 22, 1911, appears the following entry :—

Trial and judgment for plaintiffs for #41W.:i.> debt, together with $17.1.*»

By an amendment to the statement of defence made shortly 
before the trial, the defendants allege that, if a judgment was 
given on July 26, 1911, which they deny, they made an ex parte 

•ation to the County Court Judge, and the judgment ori
ginally given by the Judge was varied, altered or amended so 
as to be a judgment for $496.35 against the present plaintiff 
Robert Wallace and the other defendants in the County Court 
suit.

At the trial, no evidence was given except what was of u

5
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formal character, and the facts of what took place before the 
County Court Judge after July 26, 1911, were not put in 
evidence. It was, however, admitted that an cx parte applica
tion had been made to him and that neither the plaintiff nor 
his solicitor was given notice of such application. Further, it 
was admitted that the affidavit of intention to appeal had been 
filed and the security of >(<25 paid in by the plaintiff in the 
County Court suit with the intention of against the
judgment of July 26.

In the absence of evidence as to what actually took place 
before the County Court Judge after July 26, 1911, the Court 
must assume that the County Court Judge would not, after 
entering a judgment in favour of two of the parties, in their 
absence, and without notice to them, set aside that judgment and 
enter a judgment against them. In the absence of evidence fully 
explaining the whole matter, the Court will he astute to seize 
upon any explanation that can be inferred from the entries in 
the record to shew that the Judge did not intend to act as the 
defendants in the present suit claim he did act.

It is to be noted from the record of the proceedings that 
the defendants had filed the usual affidavit to appeal and fur
nished the security on such appeal. That shewed that the 
defendants admitted the entry of judgment in the action on 
July 26. It is further to lie observed that the entry of August 
22. is simply a statement that there had been a trial and judg
ment for the plaintiffs for $496.35. It does not say as against 
what defendants this judgment was entered. One may, there
fore, reasonably infer that the entry of August 22. was simply a 
correction of the entry of July 26, by increasing the amount of 
the judgment entered on July 26 by $5. apparently to rectify a 
clerical error in the amount, ami that the judgment still stood 
as one for the plaintiffs against the defendant K. Smith alone.

Accepting this explanation, the certificate of judgment is
sued by the County Court and registered against the plaintiff's 
lands does not conform to the judgment entered in the County 
Court. The certificate should, therefore, be declared void and 
the registration of it vacated.

The plaintiff in this action did not at the trial raise the point 
upon which this appeal has turned. The point was in fact for 
the first time raised during tin* argument of the appeal. For 
that reason we do not think the plaintiff should be entitled to 
tin* costs of the appeal.

Tin* appeal will lie allowed without costs. The judgment in 
the Court of King's Bench will be set aside and judgment en
tered for tin* plaintiff, declaring the certificate of judgment in 
question to be void and vacating the registration of it, with costs.

Appeal allowed.

939
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RYDER v. ST. JOHN R. CO.

Xew Urunsiciek Supreme Court, Landry, Mel.cod, White, awl MeKcoirn,JJ.
I/-,/ is. I91S.

1. Sthkkt railways (8 IIC—17)—Injury to vkrhon crossino track— 
C'o.NTRIIICTORY NKUl.IOKNCK—FAILURE TO LOOK FOB CARS.

Failure to look for nji|iro»Hiing cars before crossing a street car 
track will «lefeat an action for the death of a jiedestrian who, had 
he ihimI ordinary care, would have seen the car that struck him. which 
could not have Iteen stopped hy the iiiotorinan after discovering the 
peril of the deceased in time to avoid striking him.
|London Street It. Co. v. Brown, .11 Can. S.C.R. (142. applied.]

Appeal by defendant against the verdict on tin* trial of an 
action under Lord ('ampliell’s Act.

F. 11. Taylor, for the defendant company moved to set aside 
the verdict for the plaintiff and to enter a verdict for the de
fendant or for a new trial or for reduction of damages.

D. Mitllin, K.C., for the plaintiff, argued contra.

The judgment of the Court was delivered hy 
McLeod, J. :—This action is brought by the plaintiff as ad

ministratrix of the estate of her husband, s A. Ryder, who 
was killed on the night of December 12, 1911, as plaintiff al
leges, in consequence of the negligence of the defendant com
pany or its agent or t es.

The defendant company own and operate a street railway 
in the city of St. John. On the evening of December 12. 1911, 
one of its cars was proceeding from Indiantown along Main 
street, towards the east end of the city of St. John, when, just 
after it had passed Sheriff street (which is a street that abuts 
on Main street, but does not cross it), the front of tin* car struck 
the deceased (who with one Benjamin Tufts was crossing the 
street and track), and killed him. Tufts was also struck but 
was thrown clear of the track. lie was injured but not killed. 
The plaintiff c* that this action occurred in consequence of 
the negligence of the defendant company or its servants. The 
principal grounds of negligence claimed are, that the car was 
being driven by an incompetent , who failed to apply
what is termed the “emergency brake,” when he saw the men; 
that the car was being driven at too high a rate of speed ; and 
that the motorma n failed to sound the gong when passing one 
of the points in the road where the ears stop, if necessary, in 
order to allow passengers to alight from the car or get on it. 
One of these points was on the side of Sheriff street, opposite to 
where the accident happened. The cars, however, do not stop 
at this point unless there are passengers either leaving the car
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or getting on it, and on this particular occasion there were no 
passengers doing either.

The defendant company claims that neither it nor its em
ployees were guilty ot' negligence, and that the accident was 
caused solely by the negligence of the deceased in stepping 
on the track immediately in front of a moving car, without look
ing to see whether a car was coming or not. The accident hap
pened in the evening about 10 minutes after 8 o’clock. The 
facts shortly stated are as follows:—

The deceased lived on Sheriff street, and about half-past 
seven or a quarter to eight, Tufts called at his house when the 
two went out together and walked up Sheriff street and across 
Main street to a bar kept by a man named McDonald. This 
bar was in a building on Main street, a little further east than 
Sheriff street. The men went into the bar and each took a 
drink. Tufts says they were only in there about five minutes. 
They came out, walked a few feet up the sidewalk, towards 
Sheriff street, then started diagonally across Main street to
wards the corner of Sheriff and Main streets, and practically 
just as they stepped on the track, the car struck them and 
Ryder was killed.

The law in cases such as this is well settled. The plaintiff 
must prove, in the first place, that the death of her husband was 
caused by some negligent act of the defendant company, or its 
servants, that is, that some negligent act of commission or 
omission on the part of the defendant company or its ser
vants caused the death of her husband; if that is not proved, or 
if the circumstances are equally consistent with the allegation 
of the plaintiff, and the denial of the defendant company, the 
plaintiff must fail: see 1 Vakrlin v. London d* Southwestern It. 
Co. (1886), 12 App. ('as. 41, at 45, and Ilalshury’s Laws of 
England, vol. 21, p. 437, and cases there cited. If, however, the 
defendant proves, or if it appears from plaintiff’s own case that 
the accident occurred through some negligence of the deceased 
which directly contributed to it, then the plaintiff cannot re
cover unless it appears that the defendant company might, by 
care, have avoided the accident: see Halsbury’s Laws of Eng
land, vol. 21, p. 446, and cases there cited, and Davey v. The 
London and South Western It. Co. (1883), 12 Q.R.D. 70.

The case was tried before Mr. Justice Barry and a jury, and 
the learned Judge, upon answers to certain questions submitted 
to the jury, entered a verdict for the plaintiff.

The questions submitted to the jury by the learned Judge 
and the answers thereto are as follows:—

1. Was the death of .lames A. Ryder caused by the negligence of the 
fendant? A. 8—Yu, 2—No.

2. If so, in what did such negligence consist? A. Through nmtormnn
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being incompetent, niul not applying tlie “emergency stop" when lie seen 
or should 11uvo seen the men.

3. Was there contributory negligence on the part of the deceased? A. 
tl—Ye*. 1—No.

4. If so, in what did such contributory negligence consist? A. 5—In 
not taking proper precaution to notice whether or not car was coming. 1 — 
Negligence entirely with men. 1—Unavoidable accident.

5. If you Mini there was negligence on the part of both the defendant 
company, and the deceased, whose was the ultimate or proximate negli
gence which resulted in James A. Ryder’s death, or, in other words, who 
had the last chance of avoiding the accident? A. 5—The motorolan had 
the last chance. 1—The men. 1—Accidental.

0. Could the deceased, by the exercise of reasonable care and prudence, 
have seen the car No. till, on t 1m* night in question, in time to have avoided 
the accident? A. Yes.

7. Could the motor man after the deceased stepped on the track have 
stopp'd the car in time to have avoided the accident? A. No.

8. Could the defendant company, by the exercise of reasonable care 
and prudence, have avoided the accident? A. 5—Yes. 2—No.

N. B.

S.C.
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McLeod, J.

And they assessed the damages at $1,170.
Certain questions were also submitted by the plaintiff’s 

counsel, to which I will refer later. On behalf of the defendant, 
it is claimed that there was no evidence to warrant answers to 
the first, second, fifth and eighth questions.

Dealing with the answers to these questions, I will refer first 
to the answers to questions one and two. The jury say that the 
death of Ryder was caused by the negligence of the defendant 
company, and they say that that negligence consisted in the 
motorman being incompetent, and in not applying the “emerg
ency stop.” There is no evidence, whatever, to warrant that 
finding, indeed, all the evidence given on both these matters is 
the other way. The motorman was trained to run the car by 
Harris Klliott, who was an experienced motorman, and had been 
in the employ of the defendant company as a motorman for 
eighteen or nineteen years, and he reported to Mr. McLean, in
spector of the defendant company, who was responsible for the 
operation of the cars, and had the supervision of motormcn and 
conductors, that lie was competent to run the car. This motor- 
man was then engaged in the shops for a time to get familiar 
with the machinery of the cars, and then passed the examination 
prescribed for a motorman, and had been acting as a motorman 
for some time, and there is no evidence given to shew that he 
was not competent.

As to not applying the ‘‘emergency stop”—which is re
versing the lever—the evidence is that lie did apply it. The 
motorman himself, in his evidence, says that he applied the 
“emergency brake,” so soon as he saw the men. George Scott, 
who was a witness, and was on Main street, and saw the accident,
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says that In- heard the bell ringing, then lie heard the grinding 
of wheels, and supposed they were applying the brakes. Smith, 
the conductor, says that lie was engaged collecting fares, and 
the first tiling that struck him was the sudden stopping of the 
car, and as a matter of fact tin* ear was brought to a standstill 
within a length and a-half of itself.

The fifth question is answered by five of the jury in favour 
of tlie plaintiff, and shortly stated is: Supposing that both the 
defendant company, and the deceased were negligent, which had 
tlie last chance to avoid the accident? To which five of the jury 
answered the defendant company had. In answer to question 
seven the jury find that the motorman could not have stopped 
the car after the deceased stepped on tin- track in time to avoid 
the accident. If this last question is answered correctly, and 
from the evidence 1 think it is, then the deceased had the last 
chance, because, if the car was so near him when he stepped on 
the track that it could not lie stopped before striking him, the 
deceased must be held to blame.

Referring briefly to some of the evidence given. Tufts says 
that he could see up the street (that is towards Sheriff street) 
and beyond Sheriff street, and he could see down the street to
wards the city of St. John a considerably greater distance. He 
states that he looked up the street and down the street, and he 
did not see a car. It is impossible that he could be correct in 
this statement, the car was fully lighted, there was nothing on 
the track to obstruct his sight, and the car was just about west 
of Sheriff street, when they were on the sidewalk, so that if he 
looked at all, it was impossible that he could not see it. Tufts 
says, or some of the witnesses say who saw him, that he had his 
head turned talking to the deceased just before the accident. 
There were a number of people who saw the accident. Some of 
them say they did not hear a bell ring at all. others say they did 
hear a bell ring. Tufts says that he did not hear it ring. Mrs. 
Kincaid, who was standing about opposite Sheriff street, says 
she saw the car when it was at Turner’s—Turner’s is at the 
corner of Main ami Sheriff streets, nearest Indiantown. She 
says that the car did not slacken speed and she heard no bell 
until just as the men were struck, and that then she heard the 
bell ring a minute. From her evidence it would seem that the 
men stepped on the track directly in front of the moving car. 
Another witness, Patrick O’Brien, who was called by the plain
tiff, and whose evidence was principally relied on to shew that 
the ear was coming at too great a speed, swore that tin* car was 
going 10 or 11 miles an hour. I may. however, say that there is 
no finding by the jury that the ear was running at too great a 
speed. O’Brien was standing on Main street, but on the side 
opposite from McDonald’s bar talking to some men, amongst
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thorn William Walsh, who was also a witness. O’Brien is the N. B.
witness who says that Capt. Tufts’ head was turned towards s (,
Ryder, talking to him as he thought, and O’Brien describes ]<) 1 :t
how practically just at the time the men stepped on the track ----
the car struck them. Walsh, with whom O’Brien was talking, ,lY‘>KK 
gives tin* following account of what he knew of the accident: st..1»iin 
After saying that he was talking to O’Brien, lie testified as R- ('° 
follows :  McLeod, .1

Q. Tell us if you saw anything happen? A. No. I did not.
Q. Did you see tlie aeeident? A. No.
Q. You didn’t we the ear before it struck the men': A. Never wen Hie 

ear till afterwards.
Q. Did you hear any hell ring or gong sound? A. No, Î didn’t.
Q. What was it first attracted your attention? A. Ryder and the 

other man with him lying on the sidewalk.
Q. You were looking down towards this end of the city? A. I was 

looking down.
Q. Your'attention was not attracted eilher across the street or up 

the street? A. No.
Q. And the first thing you knew was what.? A. I was talking to 

O’Brien, looking towards him. lie was standing talking to me and the first 
thing 1 seen was these other men lying on the road.

I simply refer to that evidence ns it shews that O’Brien’s 
estimate as to the speed of the ear can be of no value. These 
men were standing within a short distance of where the aeeident 
happened. They were paying no attention to tin- car, and the 
first thing they knew, the men were struck. A policeman named 
Marriek was standing at the corner of Sheriff and Main streets, 
and he says he heard no bell and saw nothing abnormal in the 
speed of the car, he estimated that it was going at about 5 or f> 
miles an hour.

On behalf of the defendant, in addition to the motorman. 
who says he sounded the gong before he reached Sheriff street, 
and continued to sound it, sounding it louder as soon as he saw 
the men. There were called fleorge Scott, James A. Lyons, 
Enos Snow and Charles Campbell, who were in no way con
nected with the defendant company, and who were on Main 
street at the time, and near the scene of the accident, and who 
saw it. and they all say that they heard the bells ringing, and 
from their evidence, when fully examined, it would appear that 
the deceased practically stepped in front of the moving car.

In answer to the eighth question, the jury by 5 to 2 found 
that the defendant company could, by reasonable care and pru
dence, have avoided the accident. What I have said with re
ference to the answer to the fifth question applies to the an
swer to this question. An examination of the evidence shews 
that the deceased and Tufts walked across the street on to the
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track without looking or paying any attention as to whether a 
ear was coming or not. If they had looked or paid any atten
tion to the car they would undoubtedly have seen the car, and 
would have seen that it was in such a position that they should 
not then attempt to cross the track.

Now, referring to the questions submitted by the plaintiff’s 
counsel, they seem to me to be covered by the questions, or 
some of the questions submitted by the learned Judge, save and 
except that he introduces in them the following question :—

Might not the motormnn by the exereloe of reasonable diligence, have 
8pen tile deceased and his companion on the pavement between the side
walk and the track, near the track and walking towards it in a diagonal 
direction, apparently heading for McSherrey's corner, in time to have 
stopped the car by the use of the emergency stop, or at all events, to have 
slackened the sjieed of the car by resorting to the emergency stop in time 
so as to have avoided the accident Y To this the jury answered f>, yes, and

I think if the motorimm was in his proper position attending 
to his motor and looking ahead, and there is no evidence that he 
was not doing this, it is not open to the jury to find lie should 
have seen them, if lie had been diligent. I have already dealt 
with all the other matters involved in these questions. cy
v. London d- South Western K. Co. (1883), 12 Q.B.l). 70, the 
plaintiff crossed the railway track, and lie didn’t look to see 
whether a train was coming or not, and lie was injured. lie 
brought a suit for damages and a nonsuit was entered. The 
Court held that although there was some negligence on the part 
of the defendant, vet. according to the undisputed facts of the 
case, the plaintiff had shewn that the accident was solely caused 
by his omission to use the care which any reasonable man would 
have used, and that the negligence was not in looking before lie 
crossed the track to see whether a train was coming. Ilrett, 
M.K., says, at 72:—

If lie had looked and seen the train coming in the ]m*ition it must 
have Im'cii on this occasion at that time, it seems to me impossible for any 
reasonable person to say otherwise than that he ought not to have crossed 
then.

I think on the answers to questions 3, 4, 0 and 7, the verdict 
should have been entered for the defendant. In answer to ques
tions 3 and 4, the jury find that the deceased was guilty of 
negligence in not taking proper precaution to notice whether a 
car was coming or not. In answer to question fi, they find that 
deceased, by exercising reasonable care and prudence, could hav. 
avoided the accident. In answer to question 7, they find that 
the motorman could not have stopped the car, after the de
ceased had stepped on the track, in time to avoid the act 
In The London Sind It. ('o. v. Brown ( 1901 ), 31 Can. S.C.K

642. th< 
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642, the question* were practically the same as those in the 
present case. They were as follows:—

1. Were the defendants guilty of negligence? A. Yes.
2. If so, in what did the negligence consist? A. Running at too high 

a rate of speed and not properly sounding the gong, also not having the 
car under proper control.

3. If the defendants were negligent, was the injury to plaintiff caused 
by their negligence? A. Yes.

4. Was the plaintiff guilty of contributory negligence? A. Yes.
5. If so, in what does negligence consist? A. In not using more caution 

in crossing the railway tracks.
0. Might the defendant's servants after the position of the plaintiff 

became apparent, by the exercise of reasonable care have prevented the 
accident ? A. No.

On those answers the trial Judge, Meredith, C.J., entered a 
verdict for the defendant. The Court of Appeal of Ontario 
ordered a new trial. The case then went on appeal to the Sup
reme Court of Canada, and that Court reversed the judgment 
and entered a verdict for defendant. These answers, it will be 
seen, are very similar to the answers in the present case.

I have very carefully examined the evidence and it fully war
rants the answers given to these questions.

In my opinion, the appeal should he allowed and the verdict 
entered for the defendant company with costs.

Appeal allowed and verdict 
entered for defendant.

HALL v. WELMAN.

Alberta Supreme Court, Beck, ./. August 20, 1013.

1. Vendor and purchaser (8 1 It—.">)—Payment of purchase money —
Contract fob sale ok land—Rioht of vendor to distrain for 
ARREARAGE.

Au unpaid vendor in u contract for the sale of land does not acquire 
the right to distrain for arrearages of principal and interest from sec. 5 
of ch. 34 of Alta. Ordinances lull, which permits a “mortgagee" of 
land to do so.

2. Vendor and purchaser (gilt—5)—Unpaid purchase money—Con
tract FOR THE SALE OK LAND—CREATING RELATION OF LANDLORD 
AND TENANT IIY—STIPULATION FOR DISTRESS BY VENDOR FOR AR-

Tho relation of landlord and tenant is not created so as to permit 
the vendor to distrain, where the parties did not contemplate the 
creation of a real tenancy or the payment of rent, by a stipulation of

2—13 D.L.R.
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to and became the vendor’s tenant, ami that the former might distrain 
for nil arrears of principal or interest.

| McKay v. (Smut, 30 C.L..T. 70. and Independent Lumber Co. v. David,
5 S.L.R. 1, referred to.]

Hall

VVelman Motion to vacate an injunction restraining the defendant 
from seizing goods by way of distress. The motion was turned

Statement into one for judgment.
Judgment was given for the plaintiff, with leave to the de

fendant to adduce further evidence if he so desired.
F. Craze, for the plaintiff.
C. M. Boyton, for the defendant.

Heck, J. :—The plaintiff obtained an ex parte injunction re
straining the defendant from seizing, by way of distress, cer
tain goods and chattels. This is a motion to vacate the injunc
tion and has been turned into a motion for judgment. The 
defendant, on November 8, 1912, agreed to sell to the plain
tiff's wife, who agreed to purchase from the defendant, cer
tain property in Edmonton for the price of $6,500, payable $600 
down ; $2,500 by the assumption of a mortgage for that amount 

* on the property in favour of the Great West Life Assurance 
('o., $1,000 in six months from the date of the agreement and 
the balance in three semi-annual instalments of $800 each on 
November 8. 1913, May, 1914, and November, 1914. Interest 
was payable on each instalment at eight per cent, per annum.

The agreement contained the following clause:—
The party of the second part (Mrs. Hall) attorns to ami becomes the 

tenant of the party of the first part (the defendant) of the said lands 
and premises and the party of the first part shall lie at liberty to distrain 
for all arrears whether of principal or interest.

C.O. 1898, cli. 84, an Ordinance respecting distress for rent 
and extra-judicial seizure, sec. 4, says:—

A landlord shall not distrain for rent on the goods and chattels, the pro
perty of any person except the tenant or person who is liable for the rent
although the same are fourni on the premises, but, etc............ nor shall the
restriction apply where the property is claimed by the wife, husband, 
daughter, son. daughter-in-law or son-in-law of the tenant or by any other 
relative of his in case such other relative lives on the premises as a member 
of the tenant's family.

See. 5 says:—
The right of a mortgagee of land or his assigns to distrain for Interest 

in arrear or principal «lue upon a mortgage ahall, notwithstanding anything 
stated to the contrary in the mortgage or on any agreement relating to 
the •mmr. lie limited to tin- goods and chattels of the mortgagor or hie as-
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signs, and as to such goods and chattels, to such only as arc not exempt 
from seizure under execution.

I think this latter provision cannot be held applicable to the 
case of an agreement for sale and purchase ; that a vendor is 
not a mortgagee. I may say, however, that, owing to the ob
viously intentional difference in the wording of this provision 
and the wording of the somewhat similar provisions in the On
tario Act, 1886, 49 Viet. ch. 29, and the Manitoba Act, R.S.M. 
1891, ch. 4(1, such cases as Linstcad v. Hamilton P. <(• L. &ocy.t 
11 Man. R. 199, are perhaps not applicable in the interpretation 
of the Alberta statutory* provision.

For the purposes of this motion it was admitted that the 
goods upon which distress was made were the goods of the hus
band of the plaintiff.

The only question, it seems to me, which I have to decide is 
whether the relationship of landlord and tenant was validly 
and effectively created between the vendor and purchaser by 
the clause in the agreement which I have quoted.

The whole subject of attornment clauses and clauses pur
porting to create the relationship of landlord and tenant as 
between mortgagor and mortgagee is fully discussed by the late 
A. H. Marsh, K.C., in 6 C.L.T. 217, 265, and 313.

I have considered the authorities there referred to and also 
the cases of McKay v. Grant, 30 C.L.J. 70; Watcrou» Engine 
Works v. Welts, 16 W.L.R. 274, and Independent Lumber Co. 
v. David, 5 S.L.R. 1, 19 W.L.R. 387.

In the last-mentioned case—one of an agreement for sale 
and purchase—it was held that there was no difference in prin
ciple between the creation of the relationship of landlord and 
tenant under an attornment clause in a mortgage and in an 
agreement for the sale and purchase of land and that, there
fore, tlie principles applied in the cases of mortgages—inde
pendently of statutory provisions—are applicable to an attorn
ment clause in an agreement for sale and purchase. It is also 
there said, rightly, I think:—

The whole question is. did the partie*, when they executed the document, 
have a real, honest intention of creating the relationship of landlord and 
tenant, or was it the intention, under the guise of that relationship, to 
effect .tome other purpose?

Mr. Marsh, in his article above referred to (6 C.L.T. 265), 
says :—

The question has arisen in several cases in England as to the validity of 
such clauses when their effect is to operate as a fraud upon the Bankrupt 
Act. There may be some doubt as to the extent of the application of these 
cases to the condition of things in this province (Ontario) where we have
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no iii«olv<‘nt or l»atikrupt Act. The grnernl effect of these ciihch, however, 
in that such clauM'x, in order to In* effectual, must create n real tenancy 
nt a real rent and thut the form of an attornment clause cannot lie effectu
ally ad- where the object of the parties is to create a fictitious ten
ancy at a fictitious rent, which is never intended to be collected #/i«i rent, 
and is never intended to is* collected at all under the provisions of the 
clause, except in a case where the morlgiignr shall become bankrupt and 
the mortgagee shall thus Ik* brought into conflict with another creditor. 
The terms of the clause itself and the amount of the rent reserved afford 
a test of the validity of the transaction and if upon a consideration of 
these it is made manifest that the tenancy is merely a fictitious or illusory 
one. the clause will lie ineffectual. For these reasons it is submitted that 
the principle underlying the English cases is applicable to the condition 
of things in this province; for, although the judgments therein usually 
refer in term* to the Bankrupt Act, yet the decisions are based upon the 
determination of the question whether the tenancy created by the at
tornment clause is a real or illusory one.

The view that the principle of the Knglish decisions apply 
in Ontario—and our conditions arc, I think, identical -is ac
cepted in Ontario in Thomas v. Cameron, 8 Ont. H. 441, a case 
of an actual formal lease :—

It. was manifestly not made for the real purpose of creating the true 
relationship of landlord and tenant between Cameron and Mrs. Howe.

The object of it was to get some ground for seizing the goods ii|>on 
the premises, no matter whose goods they were, for the Nitisfaetion of 
his debt against Mrs. Howe, who was truly the actual tenant of Mr. 
Horsburgh.

A lease made for such a purpose, cannot lie supported against the just 
rights of others. It is a transaction which cannot justify the seizure of 
the plaintiffs piano to satisfy Mrs. Rowe's debt to Cameron: sis* Trust 
ami l.ona Co. v. Ixnrrason, U A.R. (Out.) 2SU, and the cases referred to in 
ti A.R. (Ont.) *2!Mi rt srq.

I adopt Mr. Marsh’s opinion. I think this chow of decisions 
in reality arc based upon the ground that a fictitious tenancy, 
inasmuch as it is calculated to work injustice to third parties, 
is, to that extent at least, void as being against public policy or 
more accurately speaking the policy of the law.

If a clause creating a fictitious tenancy were valid, it would 
result in the goods on the premises or “fraudulently removed 
of strangers being subject to seizure, now limited, however, by 
the Ordinance which I have d; it would give a preference 
to the landlord over the creditors not only of the tenant, hut of 
such third parties as are not protected hv the Ordinance and in 
that regard would he opposed to the policy not only of the As
signments Act, ch. 6 of Alta. Statutes 1007, hut also of the 
Creditors’ Relief Act, ch. 4 of Alta. Statutes, 1910, second ses
sion, ami of the Ordinance respecting distress for rent and 
extra-judicial seizures already quoted.

8

60
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On iin examination of tin* agreement for salt* ami purchase 
in tin* present ease, I am of opinion that tin* attempt to create 
tin* real relationship of landlord and tenant fails of being effec
tual, and if I were dealing with tin* case on a trial, I should 
give judgment for tin* plaintiff directing an injunction and 
allowing tin* actual damages which, no doubt, are trifling which 
lie sustained by tin* seizure and which, for tin* purposes of this 
application I fix at $15, and directing tin* defendant to pay 
the costs of the action.

It is possible, however, that, notwithstanding that it was 
understood that this application was to be turned into a motion 
for judgment the defendant may think that by oral evidence 
for instance of the value and rental value of the property, In* 
may lie able to satisfy the Court that tin* so-called rent is rea
sonable and the alleged tenancy not a fictitious one. I will, 
therefore, give the defendant the option to be exercised within 
ten days of accepting judgment against him as above indicated 
or of having his application to vacate the injunction dismissed
with costs, leaving the action to Is* ......... .. with, lie being
placed under conditions so as to enable the plaintiff to get to 
trial at the next non-jury sittings at Edmonton.

./udgment accordingly.

HIRTLE v. KNOX.

.Vow Scotia Supreme Court. Sir Charlcn Toirnshrml. C.J., ami ItunnrU, 
Ihymlalc, ami Kitchie, .1.1. April 2H, 1013.

1. Maliuovs I'HOHKrt'TioN (§||—3)-—Want or i*k«hiahi>: cache—('him 
INAL rSOMKCtTIOV.

Probable chum» ex lute for laying information for theft again*! one 
who forcibly took a crop from a purchaser which waa planted by tin* 
former after tin* «•xtlngui*him*nt of hi* right* in the land by a »ah* bv 
the Mheritr under an execution, where the taking wa* by fore»* and 
accompanied by tnwpa** to land*, although under a pretended claim 
of right.

Appeal by defendant in an action claiming damages for 
having falsely and maliciously and without reasonable or pro
bable cause laid an information on oath before one of the jus
tices of the peace in and for the county of Lunenburg, charging 
the plaintiff with having unlawfully broken and entered the 
dwelling-house owned and occupied by defendant and having 
stolen from said dwelling-house a quantity of potatoes, con
trary to the provisions of section 458, sub-sec. (a) of the C'riin-
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inal Cotie, and for having, upon such charge, procured said jus
tice to grant a warrant for the apprehension of plaintiff, and 
for having, under, and by virtue of said warrant, caused the 
plaintiff to be arrested and imprisoned, etc.

The cause was tried before Meagher, .1. (Hirtle v. Knox, 11 
E.L.R. 269), who in delivering judgment stated the facts as 
follows :—

The plaintiff’s parents or one of them owned a farm which 
was sold under execution, at the suit of a third party. The de
fendant became the purchaser and obtained his deed in the early 
part of 1911. The execution debtors refused to give up posses
sion and were put out, and defendant put in, in the following 
July, by the sheriff, under process. They had previously planted 
some potatoes on the farm, although warned in reasonable time 
by defendant’s solicitor not to plant, and if they did they would 
not get any benefit therefrom. After the potatoes which they 
planted, matured, the defendant, who was then living on the 
property dug and stored them in his cellar on the premises, and 
nailed up the outside entrance. Subsequently the plaintiff, an 
infant, and his father and mother came to the defendant’s house, 
and, despite what they clearly understood was opposition thereto 
on the defendant’s part, they forcibly broke open the cellar door 
and took away the potatoes.

On these facts the learned Judge held that the taking, though 
wrongful, was done under a mistaken notion of right, that there 
was no reasonable ground for charging theft, that defendant 
could not reasonably have believed that plaintiff was guilty of 
theft, but was actuated by other motives, and with a certain 
amount of reluctance, due to the misconduct and violence of 
plaintiff, and those associated with him, gave judgment in 
plaintiff’s favour, and subsequently fixed the damages at the 
sum of $30, and costs to be taxed.

Defendant appealed. The appeal was allowed.
V. J. Patou, K.C., for appellant.
J. A. McLean, K.C., for respondent.

Townsbrod.c.j. Townkiiend, C.J.:—In this case I have some difficulty in 
agreeing with the leanied trial Judge on the question of want of 
reasonable and probable cause. He says that: “If there was 
colour of right, or if in good faith, they believed they were en
titled to take the potatoes, the main element in the crime of 
theft is wanting, and reasonable and probable cause is absent.” 
As what took place in taking the potatoes is not a matter of 
much dispute, except as to what defendant said, it is open to 
us to form our opinion on the facts. I come to the conclusion, 
after reading all tin* evidence, not only that there was no colour 
of right on the part of the plaintiff and his associates in what
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they did, but, further, that they did not act in good faith, and 
were well aware that they were not entitled to the potatoes, and 
that in forcibly and violently taking them away from defend
ant’s house, they were guilty of the crime with which the plain
tiff was charged, arrested and tried, and that the defendant had 
good cause for laying the information against him. They had 
been warned in writing long before the potatoes were planted 
not to do so, and that they would obtain no benefit from such 
planting, they were ejected from the property by tin* sheriff, 
and, independent of the special notice, were bound to know that 
they ceased to have rights of any kind in the property, or the 
fruits of the soil. The plaintiff, his parents and brother appear 
to have acted in the most lawless manner, and well deserved 
punishment. Their acts were more than mere trespasses, they 
were criminal, and defendant was justified in treating them ac
cordingly. It cannot be pretended that they acted under n fair 
ami reasonable supposition that they had the right to do the 
acts complained of, nor that they had good grounds for enter
taining such belief.

No doubt some malice and ill feeling may have actuated de
fendant in having them arrested, but mere malice is not suffi
cient to sustain this action for malicious prosecution. As I have 
already stated, I cannot agree with the learned Judge that these 
parties were acting under an erroneous conception of their legal 
rights and no more.

Taking the view I have adopted as to the facts, it is unneces
sary to discuss the cases bearing on malicious prosecution, the 
principles of the law on the subject being well understood.

I think the appeal should be allowed and judgment below 
reversed with all costs.

Russell, J. :—I do not consider this, by any means, a clear 
case, but I am not able to see it in the light in which it was 
viewed by the learned trial Judge. The case of Jl it nth y v. Sim- 
sun, 2 II. & N. (100, was very different from this. The plaintiff 
had claimed a lien and seized the spars on that claim. There had 
been an expression alleged to have been used by the defendant 
shewing that he did not think that the plaintiff meant to steal 
the goods, and this had not been denied or explained. A ver
dict had been fourni for the plaintiff in the action for malicious 
prosecution, and the sole question was. whether there was evid
ence of want of reasonable cause. Of course, there was such 
evidence, but there was also evidence to the contrary, and the 
question was properly left Uf the jury. If the question here had 
been left to a jury, under the facts of this case, I doubt if I 
should have felt free to disturb their finding. Indeed, I am sure 
I should not, beeause a reasonable verdict could have been found
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either way. But when we come to look at the facts of this ease 
and the reasoning of the learned Judge thereupon, I am not 
perfectly satisfied that there is no latent fallacy. He says that 
“if there was colour of right or if, in good faith plaintiff and 
his co-trespasser believed they were entitled to take the potatoes, 
the main element of the crime of theft is wanting, and reason
able and probable cause is absent.” Is there not a long jump 
in the reasoning at this point? “The main element of the crime 
of theft is wanting” to be sure, but does it follow that “reason
able and probable cause is absent”? What if the defendant 
did not believe that the plaintiff thought they were entitled? 
And how could the defendant reasonably believe that the claim 
of title was anything other than a pretence for downright rob
bery. Defendant knew that the plaintiffs had been clearly in
structed as to their rights and fully warned as to the conse
quences of their proceedings. lie had good reason for believing 
that the plaintiffs very well knew that they had no such rights 
ils they were pretending to assert, and without an honest belief, 
such as it was apparently impossible for the plaintiffs to enter
tain, their act was the act of robbers.

It was none the less such an act because it was done in broad 
daylight, and under a pretended assertion of right. They knew 
they had no legal right. They, doubtless, felt that they had a 
moral right, and they determined to secure that right by vio
lence. I do not see why the defendant may not have fairly be
lieved that they were committing a crime. They received the 
benefit of the doubt on the criminal trial, and they should have 
hern content with that. The defendant should have received the 
benefit of the doubt on this trial.

I think there was abundant evidence of reasonable and pro
bable cause for preferring the charge of theft, and as there is 
no verdict of a jury to stand in the way, and the learned Judge, 
as it seems to me, has carried the authority of the case cited 
beyond what it proves. I think, with deference, and not without 
doubt, that the appeal should be allowed with costs and the ac
tion dismissed with costs.

Drysdale, J., concurred with the Chief Justice.

Ritchie, J. :—I concur in the opinion of the learned Chief 
Justice, but I do so with much doubt and hesitation.

Appeal allowed.
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Re HOSKINS N. S.

Xova Scotia Supreme Court, tIra lutin, E.J. Map 1, 1013. S. O.

1. Costs (8 1—12)—In criminal casks—Of commitment—Excessive-
ness—Presumption of regularity.

In the absence of un allirmative shewing that the* excess «bow the 
legal costs of commitment to gaol on two warrants, on both of which 
costs of commitment were endorsed, although there was but one con
veyance to gaol, was not allowed by the magistrate for the expenses 
and disbursements of the trip, such costs will not be declared excessive.

2. Costs t § I—12)— In criminal cases—Violation of Nova Scotia Tem
perance Act.

nil conviction of a violation of the N.S. Temperance Act of 1910. 
costs may be imposed notwithstanding the Act is silent with regard 
thereto, since the provisions of the Summary Convictions part of 
Criminal Code. R.S.C. IDOti, ch. 14U, as to costs is, by reference, made a 
part of the former Aut.

Application for tin* discharge of Harry Hoskins, a prisoner statement 
confined in tin* common gaol of the county of Cape Breton under 
two warrants of commitment issued by James Knowles, a stipen
diary magistrate in and for tile county of Cape Breton, in de
fault of payment of fines imposed and the informant’s costs for 
two offences against the Nova Scotia Liquor License Act, viz., 
unlawfully selling and unlawfully keeping for sale. The amount 
of the fine imposed in each case was $50 with $4.05 costs in the 
one ease and $5.50 costs in the other. In each case the magis
trate added for costs of commitment and conveying to gaol the 
further sum of $3.50. Prisoner’s counsel tendered to 
the gaoler the sum of $57.55 in each case, or $115.10 in all, 
which the gaoler refused to accept.

The main ground upon which the prisoner’s discharge was 
sought was that the amount for which he was detained was ex
cessive, there having been only the one conveying to gaol al
though there were two commitments.

Tin* application was dismissed.
It. IV. IhisstU, in support of 
Nan. con.

Graham, E.J. :—These are two offences against the Nova 0rehem' e.j. 
Scotia Temperance Act, 1010, and there are two commitments to 
gaol of the same date. In each cast» the costs of commitment and 
conveyance to gaol are fixed at $3.50, in a separate part of the 
warrant following form W of the Canada Temperance Act, incor
porated by reference under the Nova Scotia Temperance Act,
1010, ch. 2, sec. 38, and not following form 41 of the Canada 
Criminal Code, a better form, and also permitted to be used 
under sec. 37 of the Nova Scotia Temperance Act. However, 
the defendant says in his affidavit for release on proceeding in

08181188
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the nature of habeas corpus, that he is held under the two com
mitments and that “there was only one conveying to the com
mon gaol at Sydney.” He says that the distance he was taken 
from Florence “is 13 miles.”

Under the scale offered in the Criminal Code, sec. 770, there 
are these items :—“On the warrant, 25 cents ; constable on the 
arrest, $1.50.” Then item:—

“Mileage taking prisoner to gaol, exclusive of disbursements 
necessarily expended in his conveyance, 10 cents”—say $1.30— 
total $3.05.

Then there are the disbursements. The magistrate was in a 
much better position to deal with that matter than I am. The 
defendant’s affidavit throws no light on the matter, team or 
train or railway or boat. Two persons cannot travel far in the 
county of Cape Iîreton without disbursements. 1 assume the con
stable hired a team, I should think there was an amount of ex
penditure rendered necessary to make up the amounts taxed and 
apportioning the expenditure of one trip between the two war
rants of commitment, and without charging as if there were two 
trips.

The magistrate has jurisdiction and power to determine what 
is a reasonable sum for this expenditure and he has to decide it 
in advance. Daly’s Manuel 285:—

This is it muttvr which the magistrate decides ns a fact. While a 
magistrate cannot in order to get jurisdiction u|k>ii a subject decide that 
a ship of 74 guns is a gunlxiat. once lie has jurisdiction lie may go that far 
in dealing with the facts on the trial, certiorari being taken away, and this 
question of expenditure is peculiarly for him.

We know that he is liable to prosecution if lie taxes too much 
against a defendant and therefore there is no presumption that 
he has committed an offence of this character. It is not proved 
to me that he has included too much in these warrants of com
mitment, and being regular on their face the defendant must 
shew an irregularity back of the warrants.

1 have been through the many cases dealing with the subject 
of the cost of conveying to gaol. They are, for the most part, 
unfavourable to the defendant. But in this Act which has not 
many of the curative sections of the Canada Temperance Act. 
the Nova Scotia Liquor License Act. or the Canada or provincial 
summary convictions provisions. I cannot say that they are 
strictly in point now.

I find that the defendant did not tender enough to the gaoler. 
The defendant’s counsel contended that under the X.S.T. Act. 
1910, no costs are le, but when Bart 15 of the Sum
mary Convictions Act of Canada, R.S.C. 190fi, ch. 14G, is incor
porated in it by reference, and that part includes the subject of

5
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costs, both the provisions for costs and the scale, it is very ob
vious that those provisions were intended to apply and that 
costs were to be imposed by the magistrate. Costs are 
part of the procedure, without which the penalties could not be 
enforced.

The application for the discharge must be dismissed.

Appli< at ion dism isscd.

N. S.
S. C. 
1913

Re
Hoskins.

Graham, E.J.

COMPLIN v. BEGGS. MAN.

Manitoba King's Bench. Trial before Halt, ./. July 7, 1913. K~Î7
1. Brokers (§ II—3)—Real estate—Duty to obtain highest price, how 1913

limited—Reasons.
Where the price# of large acreages of farm lands are fixed approxi

mately on well-understood standards, the owner who in the usual 
course employs a selling agent and names the wiling price, either 
adding the agent’# commission to that price or allowing the agent 
to retain whatever amount he can secure from a purchaser over and 
above the price named, cannot invoke the ordinary rule which imposes 
upon an agent the duty of obtaining the highest possible price for his 
principal.

[Morgan V. El ford, 4 Ch. 1). 352, applied.]
2. Principal and agent (9 III—36)—Rights of agent—Principal’s duty

—Compensation, protection as to.
Vpon a contract bv a real estate agent to sell lands for his principal, 

the obligation of the latter to treat the agent honestly and to do noth
ing calculated to deprive him unfairly of his commission is as strict 
ns that of the agent to act honestly and to refrain from accepting 
(under ordinary circumstance*) any commission or other lienefil from 
the purchaser.

3. Principal and agent (§111—31) — Fiduciary capacity — Honest
BREACH OF DUTY—COMPENSATION, IIOW AFFECTED.

Vpon an agency contract to sell lands a breach of duty by the agent 
which is not tainted by dishonesty but i* merely the result of a mis
taken notion of his rights will not disentitle him to commission, 
although lie is liable to his principal for any profits illegally received.

| Hippislrii v. Knee Bros., [ 1905] 1 K.B. 1. applied ; Andrcirs V.
ItainHtiy, [1903] 2 K.B. 635. distinguished: Manitoba and V.U". Land 
Corporation v. Davidson, 34 Can. S.C'.R. 255. considered.]

4. Brokers (§IIB1—13a)—Real estate—Effect of principal’s fraud
—Collusion to avoid paying commission.

The land owner who listed hi* property for sale with a real estate 
agent is under a legal obligation to do nothing calculated to deprive 
the agent unfairly of his commission. (Dictum per Galt. .1.)

Action for commission of a real estate agent for selling cer- Statement
tain lands. Judgment was given for the plaintiffs.

P. J. Montague, for plaintiffs.
O. II. ('lark, K.C., for defendants.
Galt, J. :—This action was originally brought by Edward 

Charles Complin ils plaintiff, claiming under an assignment from 
Thomas Guinan. At the trial an amendment was made adding 
as plaintiff the said Thomas Guinan, trading under the name,
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style and firm of the Red River Loan & I>and Co. The statement 
of claim shews that the plaintiffs are real estate agents, residing 
at Winnipeg, and the defendant a grain merchant, residing at 
Ashland, Illinois, and that on or about August 10, 1912, the de
fendant employed Guinan to sell or find a purchaser for some 
5,980 acres of land in Saskatchewan, and agreed to pay said 
Guinan at the city of Winnipeg a commission of .$1 an acre on 
the sale of said lands; that Guinan introduced to the defendant a 
purchaser who purchased said lands, but defendant has not paid 
said commission or any part thereof.

The statement of defence originally consisted of a mere denial 
of the allegations in the statement of claim, but at the trial the 
defendant was permitted to add the following amendment:—

In the alternative the defendant says Hint if there was a contract ae 
alleged in the second paragraph of the plaintiir’s statement of claim, which 
the defendant does not admit, hut denies, that at the time of the making 
thereof there existed a secret and corrupt agreement lietwecn the said 
Guinan and the Goddard Land Vo., the purchasers referred to in the said 
statement of claim, whereby the said Guinan was to receive a commission of 
twenty-live cents per acre for the same services for which he now claims 
payment in this action.

It appear» by tile evidence that very friendly relations had 
existed between the plaintiff Guinan and the defendant for some 
considerable time before the transaction in question herein and 
that said plaintiff had been instrumental in procuring tile land 
in question for the defendant at the trial at #12 an acre. As 
early as June, 1911, the defendant states in a letter to Guinan 
that he is holding his land at #20 and would protect him if he 
sold any. Complin was manager of the so-called Red River Loan 
and Land Co.

On or about August 7, 1912, George Luther Lennox called 
upon the plaintiffs and stated that lie represented some parties in 
St. Paul, who were anxious to obtain lands in Saskatchewan and 
the plaintiffs gave him sucli information as they then possessed, 
including a list of the defendant’s lands, in order that Lennox 
might inspect them. Lennox thereupon went to Saskatchewan, 
inspected the lands and returned to the plaintiffs stating that the 
lands were perfectly satisfactory.

The plaintiffs had not heard from Beggs for some consider
able time ami did not know whether any of the lands had yet 
been sold, but they gave Lennox to understand that the price 
would be #23 an acre net to the plaintiffs.

On August 8 tbs plaintiffs wrote to Beggs informing him that 
a gentleman had called upon them inquiring for lands and 
stating,
if you have your land listed fur sale we would lie glad to have you write 
ue by return mail quoting a prive that will protect ue for commisiion, say 
$1 nn acre.
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On August 10 Heggts wrote to Quittait as follows:— MAN.
Your letter of the 8th institut at hand and noted. In order that you K. 11.

may understand my position I will write you. You should get this letter 1013
Tuesday morning. I have been in communication with Mr. 1*. C. West, of ------
Kindersley. He has done some work on this land, and I do not feel like (o'H’I.in 
taking it entirely out of his hands, although he has not an exclusive option Br/gs.
on it. 1 believe if you could send him a buyer he would be perfectly will- -----
ing to divide the commissions with you. 1 enclose you a list of the lands Quit.J. 
that 1 still own up in that section. There are 5.980 acres. Now, I litsted 
this land to him on a basis of $23 per acre net to me. $4 per acre cash and 
balance in five equal annual payments at 0% payable annually, all papers 
to lie dated July 1. 1912, if sold in a block. The prices were some higher if 
sold in separate pieces.

On the same day Beggs wrote a separate letter to Guinan as 
follows :—

Friend Tom,—I didn't know how else to handle this. There is $1 com. 
in this. Bring $22 net to me. Now I hope you can turn in a buyer and get 
a slice the com. $5 down. bill. 5 annual. $4 to me. I would like to come up 
and see you.

I think that the defendant, by these two letters, authorized 
the plaintiffs to sell or find a purchaser for his lands at any figure 
that would bring $22 per acre net to the defendant. And he as
sented to a commission of $1 per acre over his net price. The 
defendant may have thought that the plaintiffs could advantage
ously work in conjunction with West. But this seems to be only 
a suggestion, for he informs the plaintiffs that West has no 
exclusive option.

On August 15 plaintiffs wrote to Beggs :—
We have just had a long interview with the party who asked us for 

prices on your land and to whom we made quotation as per your letter of 
10th Aug., namely $23, we being protected by you for $1 an acre. . . .
The party’s name is Lennox, of St. Paul, so if he makes any direct applica
tion to you you will know he is our man.

On August 17 Lennox telegraphed to the plaintiffs:—
Wire quick Beggs full name and address, and I will go to-night to close 

contract with him direct ami agree to protect you for commission of twenty- 
live cents per acre as arranged.

The plaintiffs replied : “Address E. D. Beggs, Ashland,
Illinois.”

Lennox was the purchasing and sales agent of a firm called 
the Godart Land Co., doing business in St. Paul, and consisting 
of Walter Godart and Gerald F. Fosbroke. Both Lennox and 
Fosbroke had been practising as lawyers. Both were examined 
at the trial and stated that they were well acquainted with the 
law of principal and agent, and they knew that it was illegal for 
an agent to accept commission from both buyer and seller.

The Godart Land Co. were anxious to acquire the lands in
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question with a view to reselling them at a profit as promptly as 
possible. Lennox states that in proposing to the plaintiffs to 
pay them a commission of 25c. per acre, his intention was to 
secure from the plaintiffs an introduction to the «owner or 
owners of the lands in question so that lie, Lennox, could deal 
with such owners direct and make his own terms.

Both Lennox and Foshroke knew from the plaintiffs that $23 
per acre was the net price to the plaintiffs, and they must have 
known, ns real estate men, that this sum would include a commis
sion to the plaintiffs on any sale of the lands which might he 
effected through their instrumentality. They also understood 
that if the plaintiffs agreed to accept any commission from them, 
the plaintiffs would thereby debar themselves from insisting 
upon any commission from the owner of the lands. The device 
of prevailing upon the plaintiffs to accept any commission what
ever from the Godart Land Co. was shrewd enough in itself; but 
Lennox, according to his own story, further stipulated that the 
commission should only be payable in respect of resales of the 
said lands by the purchasers, and that no other commission 
should be charged by plaintiffs. It is true that when the absur
dity, from the plaintiffs’ point of view, of such an arrangement 
was pointed out to Lennox, he changed his position somewhat 
and admitted that the commission would Ik* payable upon a com
pleted sale by the vendor. But 1 feel satisfied, upon the evi
dence, that lie believed the arrangement was as first mentioned. 
Foshroke. in one part of his evidence, says that the commission 
was for putting him and his friends in touch with the owner. 
But in another part he says it was only payable when the land 
was resold.

The plaintiffs admit that they agreed to accept a commission 
of 25c. per acre from Lennox, or his employers; and they say 
they were aware that an agent is not at liberty to accept two com
missions for the same services; but they deny that this commis
sion was for their services in merely effecting a sale of the pro
perty. Complin’s version of the arrangement is that Lennox 
said :—

You look after everything Hint you ean possibly do here, because I 
have no time to do that, or to look to the hunting up of records in the land 
titles office to find out who owns the different parcels of land. Now, you devote 
your time to this, I will lie up here every week with prospective buyers, and 
*1 will call in here (the witness’s office) and you will in the meantime get in 
communication hv wire, telephone and letter with ns many of these people 
ns possible; get all the land that you possibly can in the way in which I 
have set out. and for that we are willing to grant you a remuneration of 
twenty-five cents an acre in what is dealt in.

Complin also says, in another portion of his evidence;—
I think Lennox's idea was to secure our liest efforts to have lands all 

remly for his prospective purchasers as soon as they arrived.
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It is difficult to find any consensus ad idem between the plain
tiffs and Lennox in respect to the terms on which this commis
sion was to be payable. There is, however, no doubt that the 
plaintiffs agreed to accept a commission of 25c. per acre on some 
terms or other, and that they thought they were entitled to it, 
possibly in advance, as soon as the sale was by the de
fendant to the Godart Land Co., for they then demanded pay
ment.

On August 19, Mr. Fosbroke, having obtained Beggs’ address 
from the plaintiffs, went to Ashland and interviewed the defendant 
with a view to purchase the lands. Beggs states that at the 
interview he informed Fosbroke that bis price had been $22 per 
acre, but lie now wanted $22.50; then the question of plaintiffs’ 
commission cropped up, and Fosbroke said he had studied law 
and no man could get two commissions, and Fosbroke shewed 
Beggs a copy of the telegram which had been sent by Lennox to 
the plaintiffs on August 17, and the plaintiffs’ reply. Further
more, Beggs states that Fosbroke said the Godart Land Co. would 
pay any commission plaintiffs could claim, and lie felt satisfied 
with this assurance.

Fosbroke’s account of the interview is very similar to that of 
Beggs, and he frankly admits that the telegram from Lennox to 
the plaintiffs in reference to the 25c. commission was purposely 
sent with a view to shewing a copy of it to Beggs in order to 
secure the land free from plaintiffs’ commission.

Fosbroke lost no time in securing the lands, for on the same 
day, August 19, he dictated an agreement between Beggs and 
the Godart Land Co., giving the latter the exclusive right of 
purchasing the 5.98G acres at the price of $22.50 per acre, and 
setting forth the terms. What has been called a supplementary 
agreement was made between the parties on November 2, with a 
view to extending time for certain of the payments. On the same 
occasion a formal agreement of sale was executed by both vendor 
and purchasers, and was handed to Mr. Sinclair (a relative of 
Beggs) for safe keeping, while the payments were maturing. 
Defendants’ counsel argues that this amounted to placing the 
document in escrow, and as the moneys were not paid, there never 
was a binding agreement of sale at all. On the other hand, about 
August 22, Lennox and Fosbroke called on the plaintiffs and 
informed them that the Godart Land Co. had bought the land ; 
and on September 11, Beggs wrote to one Hugh Cleal stating, “I 
recently sold my land for $22.50.”

So far as this point is concerned, I find that the meeting be
tween Fosbroke and Beggs was brought about by the plaintiffs’ 
instrumentality, and that the defendant accepted the Godart 
Land Co. as satisfactory purchasers. I do not think the plain
tiffs can be in any way affected by the method which the de
fendant chose to adopt in carrying out his sale.

5
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Shortly after August 1!) Lennox and Fosbroke called upon 
the plaintiffs and informed them of the sale. Complin then re
quested payment of, or a note for, the 25c. commission; but 
Lennox told him he would get it when the land was sold; by 
which 1 understood him to mean, resold to sub-purchasers.

The Godart Land Co. made default in their payments and the 
defendant served them with a notice of cancellation of the agree
ment in January, 1913.

Beggs had received $6,200 on account, which he still retains, 
together with the land.

The relation existing between a principal and his agent is of 
a fiduciary nature whenever the principal reposes trust and 
confidence in the person whom he selects as his agent. This is so 
in all cases of general agency, but where the agency is not a 
general one its fiduciary nature depends upon the circumstances 
of the particular case: see Ilalsbury’s Laws of England, vol. 1, 
p. 182.

In this province, and in Western Canada generally, sales of 
very large blocks of land are of frequent occurrence, the price 
being regulated by acreage and the supposed value of the land 
for agriculture. In many districts the market value of these 
uncultivated lands is fixed with much greater approximation to eer- 
tainty than the price of wheat. As population increases the value 
of such lands naturally rises, hut it does not fiuetuate in the 
same manner or to the same extent as property situate in a town 
or city. The owner, when he employs an agent, usually names 
his selling price, and either adds the agent’s commission to it 
or allows the agent to retain whatever amount lie can secure from 
a purchaser over and aliove the price named. The ordinary rule 
which imposes upon an agent the duty of obtaining the highest 
possible price for his principal is inapplicable to transactions of 
this character. By endeavouring to follow this ordinary rule an 
agent would frequently prejudice his principal’s interests by 
asking too much for the land and thus failing to sell it. If the 
principal obtains his price through the instrumentality of his 
agent he has no reason to complain. Sec Morgan v. Elford, 4 Ch. 
D. 352.

Of course, an agent is hound to act honestly, and is not at 
liberty, under ordinary circumstances, to accept any commis
sion or other benefit from the purchaser.

But there is a corresponding obligation on the part of the 
principal to treat his agent honestly, and to do nothing calcu
lated to deprive him unfairly of his commission.

In arguing this case the defendant’s counsel based their 
argument mainly upon Manitoba <(• AMV. Land Corp. v. David
son, 34 Can. S.C.R. 255. That case, to my mind, if I may say 
so without disrespect, stretches the rule against secret commis
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sions to an extreme limit. Before dealing with it, 1 will refer 
to certain other authorities, adding italics to a few extracts.

In Morison v. Thompson, L.R. 9 Q.B. 480, an agent for a 
purchaser had secretly received £225 as a commission from the 
vendor. In delivering the judgment of the Court, Cockhurn, 
C.J., at p. 483, expounds the law as follows:—

The remaining case* cited in the mite (Co. Litt. 117«, note Itil) 
directly support the conclusion that irhenvrer the earnings acquired in the 
m i rice of a third person hare reached the hands either of the servant or the 
master, they must he regarded a* In-longing to the master. In the llrst 
of these. Harber v. Dennis, ti Mod. 09. the widow of a waterman, who hy 
the usage of Waterman’s Mall, had taken an apprentice, had had her ap
prentice impressed, taken from her, ami put on 1mmrd n Queen’s ship, where 
lie earned two ticket.*, which came to the hands of the defendant ; and it 
was held that the widow was entitled to maintain trover against the defend
ant. on the ground that the |Mis*v*sion of the apprentice was that of the 
master, and that irhatcrcr he earns shall go to his master.

In the next, nu anonymous case, 12 Mod. 415, it was said that trover 
lies by the master for the ticket or other writing entitling hi* apprentice 
to money earned by him during his apprenticeship; but in the particular 
ease, inasmuch as the action iras against the executor of the apprentice for 
moneg earned lg him during his apprenticeship, and it never iras in the ap
prentice's possession, it iras held that the action iras not maintainable ; but 
it was said that after the executor receive* the money the master may have 
assumpsit for so much money received to his use.

Nor are these principles confined to the case of service by apprentices. 
They apply to all cases of employment ns servants or agents, the profits 
ncijuired by the servant or agent in the course of. or in connection with, his 
service or agency, belonging to tile master or principal.

The case* in equity are to the same effect, viz,, that the profits, 
directly or indirectly made in the course of or in connection with his em
ployment by a servant or agent, without the sanction of the master or 
principal, belong absolutely to the master or principal : Masse g \. Davies,
2 Ves. Jun. 317.
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His further says, at p. 485 :—
The law on this subject is well and compendiously stated in Story on 

Agency, sec. 211, in the following terms: “Indeed, it may Ik* laid down a* 
n general principle, that, in all cases when a person is, either actually or 
constructively, an agent for other persons, all profits and advantages made
Ig him in the business, beyond his ordinary compensation, are to la* for the 
benefit of his employers.” See also sec. 207.

In our judgment the result of these authorities is that whilst an agent 
i* iKHind to account to his principal or employer for all profits made by him 
in the course of his employment or service, and is compelled to account in 
equity, t lie re is at the same time a duty, which we consider a legal duty, 
cleirly incumbent upon him, irhencvcr ang profits so made hare reached 

Ifci* hands, and there is no account in regard to them remaining to lie taken 
land adjusted between him and his employer, to pay over the amount as 
pmincy absolutely belonging to his employer.

3-13 D.L.1.
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MAN A broach of duty is not necessarily tainted with dishonesty.
K. it. It may be the result of an honest, hut mistaken, notion of one’s
1013 rights. It appears to me that there is and ought to be a wide
,—— distinction between the consequent liabilities. In the former

v ' * case, where the agent has acted dishonestly, a principal is en-
Beoos. titled not only to recover the profit received by the agent, but
a~ to deprive the agent of his ordinary commission. In the latter

case the agent is liable to his principal for any profit received, 
but still is entitled to his commission.

By way of illustrating the former liability, where the agent 
acts dishonestly, I would refer to The Host on Deep Sea Fishing 
<(• Icc Co. v. Ansell, 3!) Ch. 1). 33!). There the defendant was 
employed by the plaintiff company as managing director. The 
defendant, on behalf of the company, contracted for the con
struction of certain fishing smacks and unknown to the company 
took a commission from the ship-builders on the contract. The 
defendant also received bonuses from various persons dealing 
with the company. In delivering judgment, Cotton, L.J.. says, 
at p. 357 :—

If a servant, or a managing director, or any person who is authorized 
to act, and is acting, for another in the matter of any contract, receives, as 
regards the contract, any sum, whether by way of percentage or otherwise, 
from the person with whom he is dealing on behalf of his principal, he is 
committing a breach of duty. It is not an honest act, ami, in my opinion, 
it is a suiTicient act to shew that lie cannot lie trusted to perform the duties 
which he has undertaken as servant or ugent. He puts himself in such a 
position that he has a temptation not faithfully to perform his duty to his 
employer. He has a temptation, esjiecially where he is getting a percentage 
on exiiemliture, not to cut down the expenditure, but to let it be increased, 
so that his |x>rcentag6 may be larger.

Bowen, L.J., says, at p. 363:—
Now, there cun be no question that an agent employed by a principal 

or master to do business with unother, who, unknown to that principal or 
master takes from that other person a profit arising out of the business 
which he is employed to transact, is doing a wrongful act inconsistent with 
his duty towards his master, and the continuance of confidence between 
them. He doea the wrongful act whether such profit be given to him in 
return for services which he actually performs for the third party, or 
whether it be given to him for his sup|iosed influence, or whether it be 
given to him on any other ground at all; if it is a profit which arises out of 
the transaction, it la-longs to his master, and the ugent or servant has no 
right to take it, or keep it, or bargain for il, or to receive it without bar 
gain, unless his master knows It.

Another strong illustration of the law applicable to a di> 
honest agent is to be found in Andrews v. Ham sag, (1903] 2 K.B 
635. There the plaintiff was a builder, and the defendants were 
auctioneers and estate agents. In effecting a sale for the plain 
tiffs the defendant accepted a commission of £20 from the pur-
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chaser. On discovering this the plaintiff sued the defendants 
for the €20 and recovered it. They then sued the defendant to re
cover the sum of £50 which they had allowed to the defendant as 
his stipulated commission. The County Court Judge gave judg
ment for the plaintiff. The defendants appealed. In delivering 
judgment dismissing the appeal, Lord Alverstone, C.J., at p. 
637, said :—

It it impossible to say what the reault might have lieen if ttie agent 
in this ease h i<l aeteil honestly. It it elear that the purchawr wan willing 
to give £20 more than the price which the plaintiff received, ami it may well 
Ite that lie would have given more than that. It it ini|Nitsihle to gauge in 
any way what the plaintilT hat l«mt hy the improper conduct «if the «lefcn 
dantt. | think, therefore, that the intercut of the agentt here win adverse 
to that «if the principal. A principal it entitled to have an honest agent, 
and it It only an lionett agent who it entitled to any commhttion. Zii ntp 
opinion, if an agent directly or indirectly colludrn with the other tide, and 
no arts in opposition to the interest of his principal, he is not entitletl to 
any coin mission. That it, I think, supported both by authority ami on 
principle; but if. at it *uggctte«l, there it no authority directly lieuring on 
the quention, 1 think that the sooner Mich an authority it made the better.

Bv way of illustrating the law applicable to what may lie 
called nn honest breach of duty, I would refer to llippitlnj v. 
htuc Bros., [1905] 1 K.B. 1. There the plaintiff employed the 
defendants as auctioneers to sell goods for him hy auction upon 
the terms that they were to lie paid a lump sum (£20) hy way of 
commission and were further to lie paid “all out-of-pocket ex
penses.” including the expenses of printing and advertising. The 
defendants in due course sold the plaintiff's goods. In rendering 
their account of the out-of-pocket expenses to the plaintiff they 
debited him with the gross amounts of the printers' hill and 
of the cost of advertising in the newspapers, they having in fact 
received discounts both from the printers and the newspaper 
proprietors—a fact of which the plaintiff had no knowledge. 
The defendants in omitting to disclose the fact of the discounts 
to the plaintiff did so in the honest belief that they were law
fully entitled, under a custom, to receive the discounts and re
tain them to their own use.

The Divisional Court (composed of Lord Alverstone, C.J., 
Kennedy, J., and Bid ley, J.) held that as the discounts were 
received without fraud and as the duty to account correctly for 
the out-of-pocket expenses was merely incidental to snd separable 
from their main duty, connected with the sale of the goods, the 
omission to disclose the receipt of the discounts to the plaintiff 
did not disentitle them to retain their commission.

In delivering judgment Lord Alverstone, C.J., at p. 7, says;—
The other claim made by the plaintiff, and in reaped to which we did 

not call upon the «lefendantV counsel, wat that in «'ontequence of the de- 
fendant*’ conduct they were not entitled to retain the £20 which they had

MAN.

k. n.
1911
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MAN.

k. n.
1913

Complin

deducted from tlio gros* proceed* for their commision, nnd in support of 
that claim Mr. Suiter relied upon the judgment «if thin Court in .Imlmr* v. 
Hamnay, [1903] 2 K.H. <135. where we held tint a dishonest agent couM not 
recover any commission at all. I desire, speaking for myself, to say that in 
this case I am satisfied that there was no frauil, hut that what was done by 
the defendants was done under a mistaken notion as to what they were 
entitled to do under the contract: they thought that by reason of the 
alleged custom they were entitled to dnluct from the proceeds of sale the 
gross amounts of advertising and printing bills. That is enough to differ
entiate the present case from .Im/irir* v. Itamsay, supra, where we were 
dealing with an agent who actcil with «lownright dishonesty.

In the present case the plaintiffs admitted that they were 
well aware that an agent could not receive commission from both 
parties for the same services, but they thought that the arrange
ment made, or contemplated with Lennox, was apart from, or 
additional to, the duties they were to perform for the defendant. 
If the explanation of the arrangement which was given by Len
nox during the earlier portion of his evidence be accepted, the 
commission was restricted to sub-sales to be made by the pur
chaser to other persons, and, of course, this would not in any wax- 
affect the defendant.

It is true that Inter on in his judgment Lord Alverstone 
says :—

If the discount had lievn received from the purchasers the case would 
have been covered by Andrew V. Hum my, supra.

But, supposing that the discount had never been received at 
all, as in this ease, is it likely that Lord Alverstone intended to 
overrule the law laid down in Morison v. Thompson, L.R. 0 Q.B. 
480, and in the cases upon which it was based f

In Nitrdal* v. Bru*trr, |1906| 2 Vh. 671, an agent hail in 
several instances charged his larger sums than tin*
agent had paid to customers and had retained for himself the 
excess. In other instances the agent had acted honestly. Tin* 
defendant sought to escape liability for any commission by rea
son of the various instances of dishonesty which had been proved 
against the plaintiff. In delivering judgment, Neville, J., says, 
at p. 674:—

Hiving regard to wlint is «aid in Andrew V. Uainsay, supra, I fed 
there is a difficulty about the matter, but the conclusion I have come - 
is this, that the doctrine there laid down does n«»t apply to the case of an 
agency where the transactions in question are separable, as I think they 
are in this case and «ioes not entitle the principal to refuse to pay com- 
mission to bis agent in cases where be has acted honestly because there 
are other cases in which the agent, acting uiulcr the same agreement, lus 
acted impro|H'rly, ami ilishoncstly. 1 think, therefore, in this case, in every 
instance where the transaction is one in which the dcfcmlant has acted 
within the terms of his contract ami has credits! his principals with the 
full amount received by him from the customers the commission ought to

8270
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be allowed, but in all the iii^tancw in which lie Inn acted dUlemc.-Uly it 
should lie disallowed. The account will lie taken on that footing, and, of 
course, as 1 have said, he must also account for the secret profits he 
has made.

In my opinion there was no dishonest intention whatever in 
the minds of Complin and Guinan when they agreed to accept 
the offer made by Lennox of the commission of 25c. per acre in 
return for the services which Complin states the plaintiffs were 
to render. Most of the services were to he performed after the 
sale from Beggs to the purchaser had been consummated. The 
plaintiffs were to give their time in reselling the lands to numer
ous farmers and others who were to arrive “in carload lots” 
every week, ami they were to see to the titles for each of these 
sub-purchasers. The plaintiffs appear to have considered that 
the commission was payable to them as soon ils the sale from 
Beggs to Lennox’s clients had been consummated. I think the 
commission must lie regarded as a profit connected with the sale, 
and if it had been paid, the plaintiffs would have been hound 
to hand it over to their principal. But it was not paid.

Lennox, Foshroke and Complin differed widely in their evi
dence as to the terms on which the commission was payable, and 
if the plaintiffs had sued for payment, I do not doubt that their 
claim would have been resisted not only on the ground that it 
was only payable on re-sales, by the purchaser, but also on the 
ground that the plaintiffs had already agreed with Beggs for a 
commission from him.

Immediately before the interview on August 19, Beggs was 
sell the land at ♦2d per acre and allow the plaintiffs 

♦ 1 per acre of that amount. During the interview, and having 
listened to Foshroke*s persuasive argument that an agent could 
not get commissions from both sides, he consummates a deal by 
which lie is to receive ♦22.50 per acre and the (iodart Land Co. 
to get the Ix'iiefit of the other 50c. per acre. In other words, lie 
willingly took advantage of the trap which had been laid for 
the plaintiffs.

Beggs was well aware that the plaintiffs expected their ♦! an 
acre commission, as appears from the letters of August 8 and 
August 15, which he had received from them, and he
was aware on August 19 that Foshroke had been sent to him 
by the instrumentality of the plaintiffs, lie writes to Guinan on 
August 20:—

A party <lrop|iv«l in here yesterday nml I made him a price on my Ian I. 
and I guens I have wild it. If not. I will advise you Inter.

Beggs carefully discussed with Foshroke the plaintiffs' right 
to the ♦! per acre commission, and it was only when Foshroke 
a-sured him that the (Iodart Land Co. would pay any com ml - 
sion coming to the plaintiffs that Beggs agreed to the sale.

MAN.

K. B. 
1913

^09A

50



Dominion Law Reports. 113 D.L.R.

Counsel for the defendant in this action argue that the ques
tion of honesty or dishonesty has nothing to do with the legal 
effect of the plaintiffs’ agreement to accept 25c. per acre commis
sion from the purchaser, and they rely upon Manitoba iV North- 
West Land Corporation v. Davidson, 34 Can. S.( \R. 255 (on 
appeal from the Full Court of Manitoba, reported in Davidson 
v. Manitoba and AMV. Land Corporation, 14 M.R. 232), in sup
port of this contention.

There the defendants, appellants, were the owners of lands in 
Manitoba. Fry was their manager. The plaintiff represented to 
Fry that he had been in St. Paul, in the I'nited States, and in 
communication with parties for buying land in Canada, and 
contemplated going back there shortly to effect sales to them. On 
January 21, 1902, Fry reserved 18,000 acres of land near 
ttiurchbridge, giving the plaintiff the exclusive right to sell the 
land, until February 6, at the stated price of <13.50 per acre, for 
which the plaintiff was to receive a commission of 2l/>r/i. (See 
14 M.R. at p. 233.) This was necessary in order to enable the 
plaintiff to see the parties he had in view and give them time to 
examine the land ami make up their mind as to purchasing. This 
was on a Tuesday. On Friday, January 24, one Grant came to 
the company’s office and wanted to buy some land, and event
ually purchased 10,000 acres, and thereupon stated to Fry that 
he would like to secure the other 18,000 acres; but he was not 
then in a position to deal. Fry informed him that he could not 
deal with him as he had reserved the 18,000 acres for Davidson 
to have the opportunity up to the 6th of February to make sales 
to parties in St. Paul. It appeared also that the company in
tended that as soon as the reservation to Davidson expired, the 
price of the land was to l>e advanced to $4 per acre.

Davidson heard of Grant’s visit to Fry on January 24. and 
thereupon called upon him with a view to make a sale. Grant 
wanted time within which to make financial arrangements and to 
look over the lands, and Davidson then stated that he would 
not deal with anyone else before the following Friday. January 
31. The following extract from Davidson’s evidence appears in 
the Supreme Court report:—

Q. You asked for that $200 did you? A. Well, 1 will give you the con 
venation if you wish.

His I .obi is iiii*:—That will lie the most satisfactory way.
Mr. Eintrt:—What was it! A. When he spoke of the fact that thc\ 

were not yet. or he was not yet. in a position to know definitely whether 
he could carry it out or not, and requested a sufficient time in which to g • 
south and complete his organization, I told him that that was cutting off 
a large portion of my time-limit on the option 1 had to sell these land 
and if at that time they did not purchase why I might possibly fail in 
carrying out my negotiation* with other people, and lose my sale. It was
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cutting <.ir part of my time, and fur that reason I thought it was worth 
something.

Q. The risk of losing a purchaser? A. The risk of granting that much 
of the time out of my time to negotiate with somebody else. Ami he said, 
yes. He said, yes it is, and he says. I will just add $300 to that, and make 
it $500.

Q. You never told him anything at all about it until he found it out? 
A. I never told him, no.

Grant bought the land and paid the price the company had 
fixed. Fry was subsequently told by Grant alxnit the $001) which 
had been referred to, and after hearing of this lie refused to pay 
the plaintiff's commission. As a matter of fact, the plaintiff 
never received the $500 or any part thereof. Nesbitt, J., in de
livering the judgment of the Supreme Court of Canada, says:—

1 think that the non-receipt of the money makes no difference; the 
bargain was that he should get the money and it is that which would affect 
the mind of Davidson; he ex|>ected to get the money at the time, and the 
«piestion is: Does such a transaction as this disentitle him to the payment 
of his commission assuming that he is otherwise entitled to such a com
mission? I think the test is: Hus the plaintiff, by making such an undis
closed bargain in relation to his contract of service, put himself in such 
a position that he has n temptation not faithfully to perform his duty to 
his employer? If he has, then the very consideration for the payment for 
his services is swept away. I think that the making of such a bargain 
necessarily put Davidson in a position where it was to his interest that 
tirant should become the purchaser, in which case he would receive not 
only the commission, but $500 commission as a secret profit. It put him 
in a position where he was getting pay for the very time which the company 
were agreeing to pay him for while securing the purchaser, and his duty ns 
agent was to get the highest possible price for his employer; and it is per
fectly evident from his own statement that Grant was a person who was 
willing to pay at least $500 more for the property and probably a con- 
-iderable advance on that.

Ills Ixirdship bases his opinion upon the above-mentioned 
eases of Boston Deep Sen Fishing d Ice Co. v. Ansell, 39 Ch. 1). 
339, and Andretti v. Ramsay, 11903] 2 K.B. 035; and the appeal 
was, therefore, allowed.

What, then, is the principle to be deduced from Manitoba it* 
.Vorth-Wcst Land Corporation v. Davidson, 34 Gan. S.C.R. 255y 
In that ease the agent acted either honestly or dishonestly* 
There was no finding that his conduct was actually dishonest, 
lb- liiid apparently acted under a mistaken notion as to his rights. 
Hut the derision is based on two cases in which the agent acted 
with downright dishonesty. If it lie assumed that the agent 
acted honestly, the decision conflicts with the law enunciated by 
the Court of Queen’s Bench in England, in Monson v. Thompson, 
L.R. 9 Q.B. 480, and the authorities therein referred to.

I find myself very much in the same position as was expressed 
by Jessel, M.R., in lie International Culp <(• Caper Co., U Ch. D. 
556, at 559, where he says :—

MAN.

k. n.
1913

Complin
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It in very dangerous for a Judge who does not agree with particular 
decisions, to deal in distinctions from those decisions. Now. 1 will not 
attempt to distinguish this case from the cases before the Court of Appeal 
which have Iteen cited, but 1 will say this, that I do not consider them 
absolutely binding upon me in the present instance; and for this reason, 
that as l do not know the principle on which the Court of Ap]M-ul founded 
their decisions. I cannot tell whether I ought to follow them or not. If 
those decisions do lay down any principle 1 am hound by it. hut I have not 
the remotest notion what that principle is. . . .

Not being at liberty to guess what the principle of those decisions is, 
I must follow them if I have a precisely similar ease before me, but 1 am 
only bound to follow them in a precisely similar case.

In the Bouton Deep Sea Fishing Co. v. Anscll, 30 Ch. D. 330, 
we have the dictum of Bowen, L.J., that an agent lias no right 
to even “bargain for” a secret commission. But that was a 
case of downright dishonesty. It cannot be worse to bargain for 
a secret commission than to both bargain for and receive it, ami 
if it be received without dishonesty the only result is that it 
belongs to the principal.

To summarize my conclusions, I find :—
1. That on August 10, 1912, the defendant authorized the 

plaintiffs to sell, or find a purchaser for, his lands a ’3 per acre, 
out of which the defendant should receive $22 pel « ere net, and 
the plaintiffs $1 per acre commission.

2. That the plaintiffs found, and introduced to the defendant 
a purchaser, namely, the Godart Land ( b., to whom the defend
ant agreed to sell the lands at $22.7)0 per acre.

3. That the plaintiffs are not affected by the arrangement 
made between the defendant and the purchaser, so that, subject 
to the question of the 25c. per acre commission, they became en
titled to be paid for their services by the defendant on August 
19, 1912.

4. That there was no consensus ad idem between the plaintiffs 
and Iicnnox regarding the 25c. per acre commission; but, taking 
the plaintiffs’ own statements, they thought they had made a 
definite arrangement for this commission, partly to be earned 
on effecting the sale from the defendant to the purchaser ami 
partly afterwards in connection with resales by the purchaser.

I find that the plaintiffs entered into this arrangement under 
the notion that it would not conflict in any way with their duties 
to the defendant. I think the plaintiffs were honest in this 
belief, and that the defendant’s interests were not in any way 
prejudiced by it. The plaintiffs were not, in this case, under any 
obligation to obtain the highest possible price for the owner.

5. 1 find that the proposal of this 25c. per acre commission 
by Lennox to the plaintiffs was a deliberate device whereby it 
was hoped that the purchaser would obtain the benefit of the 
amount of the commission by a reduction from the purchase
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money, and that both the purchaser and the defendant took ad
vantage of this device. The defence based upon this commission 
seems to have been an afterthought as it xvas not raised until the 
trial.

I do not feel obliged to follow the decision of the Supreme 
Court of Canada in The Manitoba it' X. IV. Land Corporation v. 
Davidson, 34 Can. S.C.R. 255, because I am unable to ascertain 
the principle upon which the Court founded its decision. It 
makes no distinction between an agent who acts honestly and one 
who acts dishonestly. So far as 1 can see there is no finding of 
dishonesty against Davidson; but the decision is based upon 
two cases in England which involved absolute dishonesty. I 
would, therefore, assume that the Court considered Davidson's 
conduct ax dishonest. Here I find that there was no dishonesty 
on the part of the plaintiffs.

6. The plaintiffs are entitled to be paid for their services in 
securing a purchaser who was accepted as satisfactory by the 
defendant. They have sued for the agreed sum of $1 per acre 
and also on a quantum meruit. Under the terms of their em
ployment the defendant was to receive $22 net per acre. The 
plaintiffs ought not to have listened to the offer of the 25c. per 
acre commission at all. Fosbroke was thereby enabled to argue 
to the defendant that the plaintiffs had disentitled themselves to 
any commission from the defendant. As a result the price com
ing to the defendant was increased from $22 to $22.50 per acre. 
I think that justice will be done in this case by cutting down 
the plaintiffs’ remuneration from $1 to 50c. per acre, and thus 
maintaining the defendant’s net price of $22 per acre, as he 
originally stipulated.

I, therefore, give judgment in favour of the plaintiffs for the 
sum of $2,91)3, together with their costs of action, including the 
costs of defendant's examination for discovery.

Judgment for plaintiffs.

K. B. 
1913

McCUTCHEON v. JOHNSON.
Mioiilohu King's Bench. Triul In fore Premlcrgasl, ,/. July 7, 1013.

Tbovkk (8 I A—1)—Riuiit or actios—Detinue—Recovery fob CON
VERSION NOT ALLKUED.

Where, without nlh-ging u conversion, damage* are claimed for a 
wrongful detention of chattel*, ami a convention is clearly shewn, the 
defendant, when not taken hy surprise, msy be held liable for the 
conversion where hi* liability in that form would not exceed that for 
which he could lie held in detinue.

Action ( | IIC—50)—Splitting—Successive svith.
An action for the unlawful detention of horse* may lie maintained 

notwithstanding a former suit lie tween the same partie* for the 
rental of horses, win*re, in the. later action, a different right i* a*- 
*crted a» to animal* that were not the subject of the former action, 
although both action* grow out of the same contract of rental.

K. B.
1913
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McCvtchbon

Trial of an action for the hire of certain horses and in the 
alternative for damages for their detention.

Judgment was given for the plaintiff.
IV. L. McLau's and A. E. Houles, for plaintiff.
K. A. lion nor, K.(\, and IV. II. Trueman, for defendants.

Prend erg AST, J. :—The plaintiff, by statement of claim de
livered September 3, 1909, sues for the hire of five teams of horses 
from February 1st to April 30th, and from May 1st to November 
15th, all in 1909; and in the alternative, for wrongfully detaining 
the said horses since January in the same year.

It is admitted that the defendants in the spring of 1908 
hired from the plaintiff about 34 horses, which were taken to tIn
former's construction camp situate a few miles from 'Vermilion 
Hay in the Province of Ontario.

The main point in dispute is, that while the plaintiff claims 
that the defendants were to send him back his horses at their own 
cost when they were through with their work, the latter contend 
that they had only to notify the plaintiff to come and take de
livery of his horses at Vermilion Bay, and that they did send him 
notice to so take delivery on Novemlxr 15, 1908, thereby termin
ating the hiring as of that day.

On the 8th and 20th days of January, 1908, the plaintiff sent 
his man to Vermilion Hay to bring baek his horses, but he received 
only 20 in all,—-being informed by the defendants that two or 
three had died and that they were keeping back the remainder as 
security for having fed the whole band since Novemlx»r 15, on 
which date, as they contended, the hiring had come to an end.

By statement of claim delivered March 11, 1909, the plaintiff 
instituted a first action, which was eventually tried Ix-fore m> 
brother Macdonald, claiming for hire of 35 horses from the spring of 
1908 to January 8, 1909, and of ten teams from the last mentioned 
date to January 20, 1909; as also for the loss of 3 horses—tli< 
total claim amounting to $5,470.30. A general judgment for 
$773 was given in favour of the plaintiff on the whole cause of action, 
without particular reference to the different counts, which judg
ment was duly entered.

With reference to the hiring in the present action, I must find 
that there was none during the period claimed; that is to say, 
that all hiring was terminated on November 15, 1908, which was 
disposed of in the previous action.

It is to lx- noticed that in this first action, the statement of claim 
was delivered on March 11, 1909, and the claim for hire was only 
up to January 20, 1909. Why did the plaintiff not claim then 
for the balance of January, as well as for February and part 4 
March, if he was entitled to it? This is, however, only a matter 
of inference and may perhaps be partly if not altogether < x- 
plaincd. Hut I take it to lx? established that the defendants did
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send to the plaintiff their letter of October 20, 1908, giving him MAN- 
notice that they were through with the season’s work and to come K " 
for the horses. The plaintiff's denial on this point would surely ]nl3
cause me to hesitate, were it not that there is other documentary ----
evidence shewing that his memory must lx- at fault on this matter. McCvtciieon

It is shewn that in the lH-ginning of Deceml>er, the defendant j„„x80Xi 
Johnson met the plaintiff and told him about having sent him a 
letter asking him to come for the horses, to which the latter replied ,Vnd,r*«t.*• 
that he had not received the same. A day or two later, which was 
December 11, Johnson made it a point to again write to the plain
tiff, also enclosing a copy of his previous letter of October 20.
The plaintiff could not remember, and in fact denied in his ex
amination for discovery, having ever received this letter of 
December 11. Hut there is his own (the plaintiff’s) letter of 
December 15 acknowledging the receipt of that of the defend
ants of December 11, and from which 1 must come to the conclusion 
that he had also received that of October 20 by which an end was 
put to the hiring on November 15. This would then dispose of 
the hiring, leaving the count for detaining to be inquired into.

I first find from the statement of claim in the first action, as 
well as from Holmes’ evidence and the defendants’ receipts to 
the chief contractor, that there were 34 horses sent out and re
ceived by the defendants. It is admitted that the plaintiff got 
back 20. This leaves 8 to be accounted for. In the plaintiff’s 
previous action there was a claim for three horses lost, and I 
must take it that that claim is covered by the judgment then 
obtained, which further reduces the number of horses left in the 
defendants' possession to five. As to the two or three horses 
which James, Holmes and a third witness say died from natural 
causes, I must assume that they are the saint1 that were first sued 
for. On the whole, I believe, as it appears from the evidence of 
James, who was the stable boss at Vermilion Bay, that the de
fendants are liable, if at all, with respect to five horses.

I gather from the evidence that the defendants had been 
working those horses continuously, and had taken some of them 
at least, as far as the Province of Alberta, where they were put on 
the heaviest railroad work. The fact is that they have made 
them their own and converted them to their use not only tech
nically, but in the strictest usual acceptance of the term.

Counsel for the defendants objected that the action is/in its 
form one for detinue and not conversion. 1 would say to this, 
that the evidence fully supports conversion as well as detinue: 
that it is manifest that the defendants were not taken by surprise, 
that there seems to be sufficient allegation of all that is required 
to constitute conversion, and that the amount for which the 
defendants could be found liable in detinue would exceed their 
liability for conversion. If thought necessary, 1 will include in 
my judgment a direction for all proper amendments to the state
ment of claim.
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MAN As to the objection that the plaintiff cannot split his claim,
based on the fact that he sued for the loss of three horses in his 
previous action, it does not seem to me to be well taken, as it is 
open to the plaintiff to say not only that he is asserting different 

McCvtciieox rjg),ts thut the horses referred to in the two actions are not 
the same.

I value one of the horses at $175, one at $150, two at $125, and 
one at 8100. There will be judgment for the plaintiff for $075 and 
costs.

Judgment for plaintiff.

K. B
1913

Johnson.
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REX v. HUNG GEE.
Alberta Supreme Court. Heck, J. June 10, 1913.

1. (Jamino (81—1 )— Imperial Acts aoai.nst—Application to provinces.
As the English statutes passed in the reign of Geo. II. prohibiting 

gaining and lotteries deal with oHences merely mala prohibita, ami 
not mala in ne, they do not extend propria vigore to Canada.

2. Gaming (§1—la)—What constitutes—Kan tan.
Fan tan is not a game that is unlawful per *e.

3. Gamino (81—1<i)—Wiiat constitutes—Fan tan—Rotation ah to
ACTING AH "BANKER.”

Although a hank is kept in the game of fan tan. which is one of 
mixed chance and skill, it is not within the prohibition of secs. 22b and
228 of the Criminal Code, unless one player acts ns banker to the ex
clusion of the others.

[The Queen v. Petrie (1900), 3 Can. Crim. Cas. 439. not followed.)
4. Gamino (8 i—la )—Statutory presumption ah to use ok place where

oami.no implements are found—Instruments used in game 
x.n i NLAwrt i pi h ei.

It is only implements used in playing such games as are unlawful 
per ne that are within the purview of sec. 085 of the Criminal C«m|v 
I9iib. which declares that certain paraphernalia and instruments used 
in playing any unlawful game found in a place suspected of being 
used as a common gaming house, shall, on a trial under secs. 228 and
229 of the Code, In1 pria id facie evidence of tin* faot that such place 
was used as a common gaming house.

3. Gamino <81—la)—Statutory presumption—Gamino implements— 
Obstructing search—Warrant—Knowledge that person oii 
htructeii was officer.

In the alHcnce of evidence that a constable was armed with a war 
rant when he was prevented from, obstructed or delayed in entering .i 
place supposed to be used as a common gaming house, or that the person 
obstructing him knew that he was a constable, no presumption arises 
under secs. 983 and 98b of the Criminal Code, 1906, that such place 
was used a* a common gaming house.

Statement Motion for a certiorari with a view of quashing a conviction 
made by the police magistrate of the city of Calgary for that 
the defendant on February 8, 1913, did unlawfully keep and 
maintain a disorderly house, to wit, a common gaming house to 
which persons did then and there resort for the purposes of
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playing at a game of chance or of mixed chance and skill, to ALTA, 
wit, fan tan, contrary to sec. 228 of the Criminal Code. s c

Shaw, for the Crown. 1913
McOillivray, for defendant. T~

Heck, J. :—Some formal objections to the conviction were Hvxo Geb. 
taken, hut I find it unnecessary to consider them inasmuch as, in n~ 
my opinion, the conviction should he quashed on the merits. In 
Halsbury’s Laws of England, vol. 15, sub-tit. “Games, gaming 
and gaming houses,” pp. 284 ct scq., it is said, “At common law 
all games, except, perhaps, cock-fighting are lawful, and now, 
though certain games are by statute unlawful, all games of mere 
skill, as distinguished from those of chance or those of chance 
and skill combined are lawful, unless they are carried on in a 
common gaming house. The games which are illegal by statute 
are lotteries (Stat. 1698, 10 Win. III. eh. 23), ace of hearts, 
pharaoh, basset, hazard (Gaming Act, 1738, 12 Geo. II. ch. 28), 
passage, and all games invented or to be invented with dice or 
other device of a like nature (backgammon and other games then 
played with backgammon tables excepted) (1739, 13 Geo. II. 
ch. 19), and roulet (Gaming Act, 1744, 18 Geo. II. ch. 34).”
The English statute, 12 Geo. II. ch. 28, recites among other 
things, “An Act for the suppression of Lotteries” (10 & 11 
Wm. III. ch. 17), and
Whereas several doubts have arisen whether the said games of the ace of 
heafrt*. pharaoh, basset and hazaird are within the descriptions of the 
lotteries prohibited by the said recited Acts of Parliament.

It then enacts, among other things, 
that the said games of the ace of heart, pharaoh, hn-stet and Imzaird are 
and are hereby declared to be games or lotteries by cards or dice within 
the intent and meaning of the said in part recited Acts.

The English statute, 13 Geo. II. ch. 19, declares the game of 
passage and all and every other game or games invented or to 
be invented with one or more dice or with any other 
instrument, engine or device in the nature of dice having one or 
more figures or numbers thereon (backgammon and the other 
games now played with the backgammon tables only excepted) 
are and shall be deemed to be games or lotteries by dice within 
the intent and meaning of 12 Geo. II. ch. 28, and prohibits the 
use of any place for such games or lotteries.

The English statute, 18 Geo. II. ch. 34, prohibits the keeping 
of any place for playing or the permitting or suffering of any 
person within such place to play
at the game of roulet or at any other game with cards or dice already pro
hibited by the laws of this realm,
and also imposes a penalty upon any person playing
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largely modify many of their provisions and continue to deal 
with lotteries and other games declared to be within the mean
ing of lotteries and with the keeping of what are now spoken 
of as common gaming houses. They contain too, I think, provi
sions which indicate them to be directed to local and temporary 
abuses and provisions which are incapable of being carried out 
in the colonies. Again, they deal with offences which are merely 
mala prohibita and not mala in sc. I think, therefore, that they 
never extended proprio vigorc to this jurisdiction or, if they 
ever did, that owing to the fact that the Criminal Code has dealt 
with the whole subjects of lotteries and common gaming houses 
besides several cognate subjects these English statutory provi
sions, are no longer in force and that the whole law upon these 
subjects is to be looked for in the common law and in the Crim
inal Code.

In my opinion therefore the only games which in this juris
diction are unlawful per sc, that is, irrespective of whether 
they are played in a common gaming house or not are cock-fight
ing (perhaps, though I doubt it), and lotteries, and some other 
cognate offences defined by the Criminal Code. This is import
ant in view of the provisions of sec. 985 of the Criminal Code 
to which it is necessary that I should refer again.

Section 228 of the Code prohibits the keeping inter alia of a 
common gaming house. Section 226 defines a common gaming 
house as follows :—

(#i) A house, room or place kept by any person for guin, to which per
sons resort for the purpose of playing at any game of chance or at any 
mixed game of chance and skill, or,

(b) A house, room or place kept or used for playing therein at any 
game of chance or any mixed game of chance and skill, in which

(») A bauk is kept by one or more of the players exclusively of tin- 
others ; or,

(fi) Any game is played, the chances of which are not alike favourable 
to all the players including among the players the banker or other 
person by whom the game is managed or against whom the game is 
managed or against whom the other players stake, play or bet.

The game of fan tan is not per sc an unlawful game. It is 
admittedly a game of chance or of mixed chance and skill.

Taking it as proved that the game of fan tan as played b.\ 
the defendants required a bank I find no evidence that the bank 
was kept by any one or more of the players exclusively of the 
others. Furthermore I find no evidence that the chances of all 
players including the banker were not equal ; unless the tem
porary advantage which seems always to exist in favour of the 
banker so long as he retains that position constitutes in itself au

IIuxo Gf.e.
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inequality of the chances which the words of the section are ALTA, 
aimed at. It was so held by the Supreme Court of British Col- g c
umbia in The Queen v. Petrie (1900), 3 Can. Crim. Cas. 439. 1913

But if this decision is correct the same result could have been ----
accomplished by the much simpler method of saying “in which 
a hank is kept (omitting the words “by one or more players ex- huno Gee. 
clusively of the others’’) or in which the chances of the players 
are otherwise not equal” (omitting the reiterated reference to 
the hanker). The first clause jus it stands in tlv section results 
in the inference that if the hank is kept nut exclusively it is not 
pit se offensive; the second clause as it stands results in the in
ference that the chances may he equal when including the banker 
among the players which is equivalent to the same inference 
that the keeping of a hank is not per sc offensive. If the banker 
becomes banker in rotation among the players or by some method 
of chance at certain stages of the game, or, in other words, has 
an equal chance of becoming hanker from time to time; that is, 
if the method of the game is not that one or more becomes ex
clusively the banker, then it seems to me the chances of the 
game arc equal or alike favourable to all the players in the only 
sense in which it was intended they should he or could be. The 
constituting of a banker is one of the chances of the game. On 
one becoming the banker it may be assumed he has acquired an 
advantage. On the cards being dealt the chances of the players 
are at once rendered unequal according to the character of the 
hands dealt.

For the reasons I have indicated, I find myself unable to 
follow the decision of the British Columbia Court.

In the absence of evidence otherwise the learned police 
magistrate invokes the provisions of sec. 985 which I have al
ready referred to, and, though he does not expressly mention 
it. section 986. Section 985 reads as follows :—

When any cards, dice, balls, counters, tables or other instruments of 
gaming used in playing any unlawful game are found in any house, room or 
place suspected to be used as a common gaming house, and entered under 
: warrant or order issued under this Act, or about the person of any of 
those who ore found therein, it shall be primû facie evidence, on the trial 
of a prosecution under section two hundred and twenty-eight or section 
two hundred and twenty-nine, that such house, room or place is used as a 
common gaming house, and that the persona found in the room or place 
where licit instruments of gaming are fourni were playing therein, although 
no play was actually going on in the presence of the officer entering the 
same under such warrant or order, or in the presence of the persons by 
whom he is accompanied: fid-64 Viet. ch. 46, sec. 3.

In my < pinion, “unlawful game,” in this section means a 
game unlawful per sc, that is, unlawful no matter where played 
and not merely unlawful when played in a common gaming
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house. I find no evidence of there lieing found in the place in 
question any instruments of gaining used for playing any 
unlawful game. Fan tan, is, 1 have held, not an unlawful game.

Again, I find no proper or sufficient evidence that the entry 
of the police was under warrant or order issued under the Act. 
There is merely the statement of a constable that he entered 
under a search warrant. Such provisions as secs. 985 and 98G 
creating fictitious presumptions in the absence of any evidence 
whatever—presumptions which may he taken to override the 
positive evidence of the accused and his witnesses, as was the 
case here—must he very strictly construed and their provisions 
exactly conformed to and proved before they can he invoked.

Section 98(i provides that on such a charge as this, 
it <1nill In- /ii Inui facie evidence that a Imii-e. room or place le u-*e<l a* a 
common gaming house ami that the person* found therein were unlawfully 
playing therein.

(«I If any constable or ollieer authorized to enter such house, room or 
place i* wilfully prevented from or obstructed or delayed in en
tering tbe same or any part thereof; or,

(6) If any such house, room or phee is found fitted or provided with 
any means or contrivance for unlawful gaming or with any mean* 
or contrivance for concealing, removing or destroying any instru 
incuts of gaming.

Iu my opinion clause (a) cannot he invoked. (1) because 
there is no proper or sufficient evidence that the constable was 
authorized to enter, (2) because there is no evidence that at the 
moment of obstruction or delay there was knowledge that the 
person obstructed or delayed was a constable ; and clause ( b) 
cannot be invoked because there is no evidence of either of the 
conditions required.

The conviction is quashed. It seems that 1 have no power to 
order the respondent to pay the costs. Had I the power I should 
do so—one reason being that the police wilfully and deliberately 
and without any legal authority or justification broke up a 
quantity of the furniture found on the premises which they in
vaded.

The learned police magistrate concludes his written reasons 
for his decision by some remarks which suggest an abnormal 
amount of immorality among the Chinese in this country, and 
attributes this to the fact that “these people are here without 
their women.” No doubt he is voicing a common view both as 
to the fact and its cause. But who is responsible for the cause? 
How many of the Chinamen who come to this country can 
afford either to return and marry or arrange for the coming of 
a prospective wife when the head tax on the woman is $500T 
The blame for the cause of the alleged abnormal amount of im
morality it seems to me lies with our own Dominion Parliament.

Conviction quashed.
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BRIDGER v. ROBB ENGINEERING CO. QUE.

Quebec Court of Hr view. Sir Charles /'. Davidson, CJ., Tellier, and (•
DcLorimier, JJ. June 23, 1013.

1. Xku.iui xck (I I Ci—50)—Daxokbovh hikmihu—Hrii.ui.no in coi bhe
OF VONSTBl'CTlUX—|)VTV TO LICENMHE.

A |H*riM>u «fckinj» cmplmmcnt on the «-«instruction work of » new 
hiiiliiing ami entering on tin- work* umler the iM»rmiwlon to la- ini- 
plieil from u notice reading “luliourer* wanted" is u licensee while 
waiting for the arrival of the foreman in charge of the hiring of 
labourer»; ami I» entitled us against the various contractor* to such 
reisonahh- protwtion from unseen dangerous condition» in the pre
mise» a» is incident to a building in course of construction.

\\aliifurttc V. Fraser, 30 Can. S.V.It. I. referred to.)

Appeal by inscription in review by both plaintiff and do fen- ’ statement 
«hint in an action brought by tliv plaintiff, personally ami as 
tutrix of her two children, claiming $15,000 by way of damages 
for the denth of her late husband. Joseph Tunley. which is alleged 
to have been brought about by the negligence of the defendants 
or their agents. The ease came on to Ik* heard liefore Green- 
shields. J., and a special jury. The verdict absolved the defen
dants, Kmile Gclin and Meldrum Bros. ; planted negligence upon 
the defendants the Robb Company and the W. J. McGuire Com
pany, and fixed the damages at $5,000. Plaintiff thereupon moved 
the trial Judge for judgment on the verdict. The Robb Company 
prayed for judgment notwithstanding the verdict, or alterna
tively that the ease lie reserves! for the consideration of the Court 
of Review. The McGuire ( bnipany did not move in any direction, 
hut they filed exceptions to the charge.

The trial Judge condemned the Robb and McGuire companies 
to pay jointly and severally the sum of $5.000 in the proportion 
of $2,500 to the mother and the balance in equal pro|Hirtions to 
the children. As to Gelin and Meldrum Bros, the action was 
dismissed.

From the verdict and covering judgment various forms of 
relief are sought. *

The plaintiff inscribes: (a) To have the judgment quashed 
in so far as it dismissed the Meldrum Company from plaintiffs 
action, (b) That judgment non obstante veredicto be entered 
against the Meldrum Company for $5,000.

The Robb Company inserilies: (a) For revision of the judg
ment. (b) For judgment obstante veredicto, (c) Subsidiarily 
for a new trial.

The McGuire Company similarly inscrilied in review.
IV. F. Ritchie, K.C., for plaintiff.
IV. L. Bond, K.C., for Meldrum Bros.
.1. II. Duff, for Robb Engineering Co.
(i. A. Mann, K.C., for McGuire & Co.
F. Callaghan, for Gelin.
4—13 D.L.B.
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Tin* judgment of the Court was delivered by
Davidson C.J. :—1 proceed to an account of the incidents 

which preceded and accompanied the death of Tunley. In pur
suance of an intention to construct a building six storeys liigli 
and with an area of 280 x 110 feet on his property situate at the 
corner of St. Catherine and Alexander streets, J. A. Jacobs gave 
a contract to Loomis & Co. for the foundations and walls, and to 
McGuire & Co. for tin* plumbing, heating, ventilating and sprink
ler system.

McGuire He Co. in turn suh-contracted with Robb Co., of 
Amherst, N. S.. to supply and install the lsiilers. In pursuance 
of its contract the Rohh Co. shipped some car loads of boiler 
material from Amherst to Montreal, addressed to the McGuire 
Company, aa consignee. Why so consigned does not appear. In 
any event the Rohh local agency, having advice of the fact, 
requested—a request which was at once complied with—the 
McGuire Company to deliver the railway documents to Meldrum 
Bros., and concurrently instructed the latter to “have these 
boilers unloaded as quickly as possible and taken to tin- Jacobs 
building” (So. 42). The work was to he done at so much per 
hour, and was subsequently paid for by the Rohh Co.

At this time the ground door was laid in rough cement. Con
struction material and debris covered 80 per cent, of its area. 
Access from St. Catherine street did not exist. A cartway 14 
feet ti inches wide ran across the building from St. Alexander 
street between two rows of pillars. Light feet is usually allowed 
to clear a cart. This gives alsmt six inches space on either side. 
It was a busy thoroughfare, ( arts were constantly passing in 
and out. At noon of November 8th, a double-horsed lorry laden 
with a front boiler plate 8 feet hv 7 feet ami weighing about 
1.400 pounds entered the building by Alexander street. Foreman 
Utile, the driver ami three other employees of Meldrum Bros, 
accompanied the lorry, which by reason of its size had not suf
ficient clear way to pass beyond the third pillar. Little went to 
the basement ami informed Finlay, foreman of McGuire, who was 
at the plumbing, of the arrival of the load. Little swears lie aske I 
for instructions as to .'here the plate should be placed; g"t 
them. Finlay denies this and asserts that the only request was 
for assistance in the unloading. Some undisputed facts exist. 
Finlay took up three men and assisted in the unloading: the plate 
was stood up against the western face, sixteen inches wide, of tin- 
third octagonal pillar, with a space of about two feet lad ween tin- 
base of the plate and the pillars, the end of which projected 
into the roadway. Finlay thought it might Is- knocked down ami 
that for the sake of safety, it should Ik- moved a little flirtln-r 
back from the road and also Ik- given a little more cant; these 
suggestions were adopted. The plate still projected, however,

iilamt 18 inches 
after seven of 1 
passage way wit 
approaching tin 
going cart. In 
of material mad* 
of the pillar; tin 
against never oc 
shout—no douh 
Waine aware c 
cart on plate wt 
event it had the 
fourni pinned Is 
and thus trappe* 

Un his arriv 
(Jueliec Immigr 
clerk in charge, I 
needed labourer 
then-. This Tun 
the words “Lab 
street entrance, 
office was to wai 
pillar, ami then 
person in charg 
return next mon 
11 is entrance wa 
empty, he. inst* 
]M)sition beside t 
which to look ou 
building. Of n|
A few minutes e! 
fourni himself p 
with a hniken or 
death resulted, u 

To the second 
in the place whe 
the jury answere 
was not brought 
gence. It is objet 
a question of lav 
tion from the lei 
record. It is ap| 
question after a 
jury made the c 
corned. He asse 
equal emphasis t« 
explained what 1



13 D.L.R. | Briduer v. Robb Enoineehixo Co. 51

18 inches into the roadwHy. So matters shortly
after seven of the following morning, when Gelin entered the 
passage way with his cart. He led the horn* by the bridle. On 
apnmaching the third pillar lie found himself meeting an out
going cart. In manner accustomed he bore to the right. Piles 
of material made the light obscure. Gelin took care to keep clear 
of the pillar; that a projecting boiler-plate had also to 1m* guarded 
against never occurred to him. as was natural. It was only hv a 
shout—no doubt the same one which Tunley heard—that he 
became aware of something having happened. The impact of 
cart on plate was so slight that he did not know of it. In any 
event it had the effect of toppling the plate over. Tunley was 
found pinned beneath. I low did he come to he on the premises 
and thus trapped in this fatal disaster!

On Ills arrival at Montreal as an immigrant he went to the 
Quelwe Immigration Agency in search of employment. The 
clerk in charge, having been previously notified that Loomis & Co. 
needed labourers at the daeohs g, told Tunley to apply
there. This Tunley forthwith did. A notice on the building bore 
the words “Labourers wanted.” He entered by the Alexander 
street entrance. His apparently obvious way to reach the Loomis 
office was to walk along the cartway, until he passed the third 
pillar, and then to turn northward for about twenty feet. A 
person in charge, whom he took to In» a foreman, told him tto 
return next morning. He was on hand at ten minutes past seven. 
Ills entrance was again by Alexander street. Finding the office 
empty, lie. instead of wandering about the building, took up 
position beside the third pillar. It was a favourable spot from 
which to look out for the foreman, and was on the way out of the 
building. Of appearance or menace of danger there was none. 
A few minutes elapseu ; he heard a shout and at the same instant 
found himself pinned beneath the plate. Taken to the hospital 
with a broken or fractured spine he lingered for two years. His 
death resulted, uin illy, from the accident.

To the second question : “Was the plaintiff's husband lawfully 
in the place where he was injured at the time of said accident f ” 
the jury answered “Yes.” They further found that the accident 
was not brought about, in whole or in part, by his fault or negli
gence. It is objected that this question 2 involves—and entirely— 
a question of law and not of fact. The point received the atten
tion from the learned trial Judge. A copy of his charge is on 
record. It is apparent that lie would, preferably, have fixed the 
question after a different fashion. But his instructions to the 
jury mode the question innocuous in so far as form was con
cerned. He asserted himself to Ik» master of the law, and with 
equal emphasis told the jury they were masters of the facts. He 
explained what the expression “lawfully” meant in relation to
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the occasion and to its accompanying facts, and his instructions 
were that the jury must find a certain stated series of incidents 
to have existed ere they could answer the question in the affirm
ative. Sonic provisions of the Code of Procedure an* of striking 
pertinency.

By art. 427 the presiding Judge “may. at any time before 
verdict, of his own motion or on the application of either party, 
strike out, add to, or amend any of the facts so assigned, 
if he considers that by doing so a more perfect trial of the issues 
will he secured.”

And (art. 498) a new trial may lie granted—“1, when the 
assignment of facts is insufficient or defective;

Hut by (art. 499) the defects “must he such as to prevent 
a trial of the material issues, and it must be shewn that an objec
tion stating the necessary amendment was made and overruled 
before verdict rendered.”

And, further (art. 500) if misdirection or improper admission 
or rejection of evidence is charged, it is not cause for a new 
trial unless “some substantial prejudice has been thereby 
occasioned.”

We do not find that any application was made, or that there 
has been misdirection, substantial or otherwise, in connection 
with the presence of Tunley on the premises. (Questions go to 
juries which, not infrequently, involve features of law. For 
example, when a jury is asked if negligence existed, the legal 
Iioiindaries of the word “negligence” need not be explained. A 
number of cases were cited at the bar to establish the principle 
that Tunley was on the premises at his own risk and peril.

The well-known case of Tookc v. Bcrgcwn (1897), 27 Can. 
S.C.R. 567, is not in i>oint. The action was dismissed for the 
reasons that the accident resulted from disoltedience of rules and 
from imprudent conduct. Thompson v. Hawkins, as tutor for 
Hall, a minor (1898), 29 Can. S.C.R. 218, has some but not com
plete pertinenee. Ball was in jured by a fall of a derrick chain. 
The jury found that he was “on the ship with reasonable expec
tation of being engaged,” that is as a cattleman. It was furth. r 
fourni that Ball persisted in remaining at the spot where the 
accident happened, notwithstanding defendant’s warning, but 
that he was “in ignorance of the danger.” Damages were 
assessed at $750. The trial Judge entered judgment accord
ingly. The Court of Queen’s Bench reduced the verdict by one 
half to represent Ball’s contributory share in the injury which it 
was considered had not received recognition.

In the Supreme Court. Oirouard, J., with reference to Ball 
being a trespasser or otherwise said, “But we do not rest our 
judgment upon that ground,” and he gave as the sole reason 
on which the Court dismissed the action that Ball failed to obey
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the order “stand from under.” This, said the learned Judge 
(at p. 226), did not constitute merely contributory negligence— 
but was the principal and immediate cause of the accident.

In ValiqucUe v. Fraser, 1907, 39 Can. 8.C.R. 1, the judgment 
of the Court of Appeal, 12 O.L.R. 4, was confirmed. There was 
much division of opinions among the judges of the Supreme 
Court. In this case Veliquctte was killed by the collapse of a 
boiler house, under construction for Fraser & Co., by a severe 
wind storm.
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Davies and Maclcnnau, JJ., held:—
In the present case the failure to guard against the effect of a sudden 

storm of so violent and extraordinary a character tliat it could not have 
been expected was not negligence for which the owner was liable.

Idington, J., held:—
The faet tliat the building is in an unfinished state may render the obli

gation of the owner towards a workman employed upon it less onerous in 
law than it would be in the case of a completed structure.

Duff, J.. held I—
Does the rule governing the duty of occupiers respecting the safe con

dition of the premises apply without qualification where the structure is 
incomplete and the invitee is engaged in completing it or fitting it for its 
intended use?

Davies, J., said (at p. 3) :—
1 do not think there is any difference in the result whether the duty 

which the owner of a building or structure into or upon which he invites 
workmen or people to enter owes to such workmen or jicople may be said 
to arise out of contract of tort.

That duty, as defined in Indcrmaur v. Dames, L.R. 2 C.l\ 
311; Francis v. Cockrell, L.R. 5 Q.B. 501; Tarry v. Ash I on, 
1 Q.B.D. 314; Marncy v. Scott, [1899] 1 Q.B. 986; and other cases, 
seems to be that he is bound towards those whom he invites into 
or upon the building or structure to use reasonable care and skill 
in providing that the property and appliances upon it, which it 
is intended shall be used in any work, are fit for the purposes they 
arc to be put to or used for.

Idington, J., said (at p. 6) :—
Tliat it might lie that the unfinished state of the building, to tlie know

ledge of the deceased, rendered the respon*ibiIi j of respondent* less onerous 
than in law it seems to be in the case of a completed structure into which 
the possessor invites others.

XVe are of the opinion that the Judge’s charge and the 
verdict, as regards Tunley, were correct. lie was neither a tres
passer nor an idle onlooker; but an invitee. His movements and 
the position he took up were not imprudent. lie was entitled to 
such reasonable protection as is incident to a building in course 
of construction.
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ilue to the neglect, fault, want of care and lack of *U|H*rvi*ion of the 
Robb Engineering Company Limited, ami W. .J. McGuire & Co. Limited, by 
placing the piece of iron in a dangerous position.

It is argued that what happened was a pure accident—some, 
thing so improbable as a result of the original act that a person

Davidaon.C.J. of ordinary prudence would not need to take precautions against 
its occurrence. Stress is laid upon the fact that twenty hours 
elapsed between the placing of the plate and the accident. It has 
however, to l»e remembered that of this interval from twelve 
to fourteen hours were not working hours. With the, possibly, 
first meeting of carts, at this particular spot, down came the 
plate. That a visible and constant element of danger existed Is 
firmly proven by the remark of Finlay that the plate might be 
knocked over, and by the consequent partial withdrawal of the 
projecting part.

To hove let it intrude upon the cartway at all was an 
improvident act, provocative of danger.

As to Gelin, the driver, the jury found him not guilty. The 
verdict was. certainly not an improvident one. Neither side has 
sought to disturb it. He may be eliminated from the discussion.

As to Meldrum Bros., the master carters, they were also found 
not guilty. Provided, as the firm was by Robb & (Jo., with the 
freight advice note directed to McGuire & Co., it was a natural 
and defensible act on their part to ask for instructions from the 
foreman of the latter company. This course of conduct was 
further justified by the fact that Robb & Co. had no repre
sentative on the premises. The disposition made of the plate 
was not, at the moment, of actively dangerous character. The 
interval between its unloading and the accident afforded ample 
opportunity for its removal to a safe place. The finding of the 
jury was not an improvident one. It is supportable by the facts. 
Plaintiff is, therefore, not entitled to a judgment, non obstant< 
veredicto, against Meldrum Bros. Moreover, there was formal 
acquiescence in the verdict because of her motion for judgment 
on the verdict. A new trial would not have been granted even 
had it been asked for. Her inscription should be dismissed with 
costs.

It is upon Robb & Co. and McGuire & Co. that the burthen 
of the verdict falls. It is suggested that responsibility really 
rested on Jacobs, as proprietor, and Loomis & Co., as having in 
a general way, invited Tunley to the premises. See extensive 
article on Independent Contractors (191)5), 41 C.L.J. 49 it saj : 
Loisellc v. Muir (1889), 5 M.L.R. 155. This, even if admitted, 
does not of necessity exclude cumulative liability on the part of
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those whose nets or omissions were the immediate or proximate 
cause of the fatality. Robb & C'o. had sub-contracted to manu
facture, deliver and install the boilers. It was upon them to see 
to it that the materials therefor were so placed in the building 
as not to be a menace to personal safety. They gave no special 
instructions, in this or any other respect, to the carters. It was 
their obvious and neglected duty to have some one on the prem
ises who would safeguard deliveries.

McGuire & Co., by their contract with Jacobs, undertook 
“To assume all liability for damage or injury occurring to any 
persons or property through neglect or illegal acts of the said 
party of the second part, his contractors, sub-contractors, agents 
or servants, and to indemnify and save harmless the party of 
the first part from all claims caused by reason of said damage or 
injury.” See as to a clause of this kind, Water Co. v. Ware, 16 
Wall «566; McCleary v. Kent (1854), 3 Ihier. 27.

Even if this did not, in contractual form, create a direct 
obligation with third persons to protect them from danger or 
injury, it certainly strongly conduces to the belief that in help
ing to unload and place the plate, the employees of McGuire & 
Co. were not busying themselves with something which was 
beyond the limits of their duties toward their employers.

On the fpicstion of fact as to whether the plate was rested 
against the pillar by direction of the carters or of McGuire's 
foreman, the jury have placed responsibility on the latter. 
There is evidence to support this finding.

The inscription of Robb & Co. and McGuire & Co. should 
share the fate of the plaintiff’s inscription and be dismissed 
with costs. The judgment is confirmed with costs of this Court.
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HAMILTON v. SMYTH. 0NT

Ontario Supreme Court. Trial before Britton, ./. June 30. 1013. S~c"
1. Da mac km (§ II! A4—70)—.Measure — Failure to deliver chattels 1913

HOUI—Mistake as to location.
Where n purchaser failed to promptly notify the seller «if the where- 

«IhiiiIh of chattels wold (as to the location of which both In- and the 
seller were mutually mistaken, and of his inability to obtain posses- 
-ion liecause of their wrongful removal by a third person, from whom 
the purchaser refused to attempt to recover them or t«i aid the seller 
in doing so, the former cannot recover damages for non-delivery «if 
the chattels; his remedy, in the absence of an express agreement by 
the m-ller to make delivery, lieing limited to the recovery of the pur
chase money pai«l.

2. Specific performance (§11)—25)—Contract for tiie hai.e of PER
SONALTY—«MUTUAL MIHTAKE AH TO LOCATION OF CHATTEL HOLD.

S|ieciflc performance of a contract for the sale «if a lumber com
pany's mov«-able machinery and equipment will he denied, in the ab- 
-cnee of an express agreement for their delivery to the purchaser, where
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there was a mutual mistake a* to the location of the chattels; and the 
purchaser did not promptly notify the seller of his inability to find 
them, and refused to make any effort to recover or to aid the seller in 
recovering the chattels from the person who had wrongfully taken 
possession of them.

Action for specific performance of a contract to sell to the 
plaintiff the mill and equipment of the Taplin Timber Com
pany at Sassiganaga Lake and for damages for delay, or, in 
the alternative, for damages in lieu of specific performance. 

Ocorgc Mitchell, for the plaintiff.
U. McKay, K.C., for the defendant.

Britton, J. :—The defendant was the owner of a mill and 
machinery, belting and accessories, which he desired to sell. 
He was in negotiation with one McClellan, who desired to pur
chase. The plaintiff knew of this, and, while these negotiations 
were on, the plaintiff wrote to the defendant, making an offer 
of $1,100 for the property. This the defendant declined. 
George Ross, of Cobalt, was acting for the defendant in en 
deavouring to effect a sale to McClellan. Ross had no power to 
execute any bill of sale, or to receive any money. That was 
for the defendant, and Ross did not attempt to, nor did he, 
in fact, exceed his power.

On the 31st December, 1912, the defendant, upon the advice 
of Mr. Mitchell, who was not then acting for the plaintiff, 
accepted the plaintiff’s offer of $1,100, the plaintiff paying $400 
cash and giving two notes of $350 each for the balance. Both 
the plaintiff and defendant then supposed that the property was 
at Sassiganaga Lake, and in the undisputed constructive po>- 
session and control of the defendant. The fact was, that, tin- 
known to the defendant and without his consent, McClellan 
had wrongfully taken possession of this property, and removed 
it from Sassiganaga Lake, and held it, afterwards refusing to 
give it up to the defendant, or to the plaintiff.

The plaintiff, upon the purchase by him, had the right to 
possession of the said property, but he did not exercise that 
right, nor did he attempt to do so, and he refused to take legal 
proceedings to get possession, and he refused to assist the de
fendant to do so, but contended that he had a legal claim and 
right of action against the defendant.

The defendant, therefore, was obliged to stand upon his 
legal rights.

There was no warranty on the part of the defendant, that 
the property was at Sassiganaga Lake; and, according to the 
plaintiff’s own contention, the sale was completed and valid 
and he had the right to the property. Had he taken the 
necessary steps to get it, he could have obtained possession
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of it. As soon as it came to the knowledge of the defendant 
that the property had been taken possession of and removed, 
he did all that he could without the plaintiff’s assistance ; and, 
finding that the plaintiff insisted upon attempting to hold the 
defendant, and was not willing to take proceedings to get 
possession, the defendant tendered to the plaintiff the money 
he had paid, and interest thereon, and a return of the notes, 
and cancelled the sale.

There was no express agreement on the part of the defendant 
to make delivery of the property. There was simply the sale 
made in good faith. I think that the plaintiff must be held 
to have accepted the situation, by his delay and his refusing to 
take any proceeding to recover possession.

It appears that McClellan took possession on the 18th De
cember. The plaintiff’s agreement was on the .'list December, 
and he did not inform the defendant of his inability to get pos
session until March, 1913.

I think that this is a case of mutual mistake, in each party 
thinking the property was at the lake, and in the immediate pos
session and control of the defendant ; and the agreement, there
fore, cannot be insisted upon.

As there was a tender, and as the money was treated by 
the parties as if paid into Court, the judgment will be for 
$400 and interest at five per cent, from the 31st December, 1912, 
to the date of the tender, the 31st March, 1913, and at 4 
per cent, from the date of tender to judgment.

Judgment will be for the return of the notes and for can
cellation of the alleged agreement.

If the ease is carried by the plaintiff no further, the judg
ment will be without costs ; otherwise costs after tender to be 
paid by the plaintiff to the defendant.

ONT.
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11>13

Judynu nf accord infill/.

JOHNSTON v. DOW SETT. MAN
Manitoba King's Bench, Curran, J. June 23. 1913.

1. Specific perform axce (811)—25)—Cox tract for tiie bale of per- mi 3
SOX ALT Y—MI8HKPBE8ENTATIOX—EFFECT.

Specific performance of u contract to purchase a livery stable 
jmsinesa will not be decreed where the vendee wan induced to enter 
into the agreement by the vendor's misrepresentations as to the profits 
of the business, the ages of the horses, the condition of the building, 
and the habits of his only competitor.

Action for specific performance of an agreement of sale Ik*- statement 
tween the plaintiff and defendant whereby the plaintiff agreed to 
sell and the defendant agreed to purchase lots 28, 29, 30 and 31 
in block 3, in the village of Elgin, Manitoba, and certain goods
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and chattels consisting of horses, buggies, cutters and harness, 
etc., constituting the equipment of a livery business conducted by 
the plaintiff in a barn or stable erected on said lots, at and for the 
price of $10,500.

The action was dismissed.
//. A. Bergman, for plaintiffs.
C. //. Locke, for defendant.

Curran, J.:—The defendant admits the agreement, but re
fuses to carry out the sale alleging that it was induced by the false 
and fraudulent representations of the plaintiff and one W. F. 
Yeo. Both parties to the suit are farmers. The plaintiff is a 
younger man than the defendant and appeared to be much more 
intelligent and to have a fuller knowledge of business affairs. 
He had spent the last 9 or 10 years farming, and had some 8 months 
experience in the business in question prior to the sale. The de
fendant seemed to lie a very simple and innocent kind of a man, 
without much, if any, business experience. He had been a sailor 
for 8 years liefore coming to this country and had had some 19 
years’ farming experience in Manitoba, but no business experience 
of any kind. I think the plaintiff is very much the shrewder and 
more capable man of business of the two.

It appears that the parties first became known to one another 
in November, 1912. The plaintiff was then conducting the busi
ness in question, and the defendant came to Elgin to inspect the 
burn and contents, which constituted the security in a certain 
chattel mortgage and land mortgage given by the plaintiff to one 
J. XV. Yeo. The property formerly belonged to J. W. Yeo, who 
sold it to the plaintiff in April, 1912, and took mortgages on the 
land and chattels to secure the unpaid purchase money. J. XV. 
Yeo assigned these mortgages to his son W. F. Yeo, in July, 1912, 
and XV. F. Yeo, being desirous of selling the mortgages, offered them 
to the defendant, who accordingly before buying went to Elgin to 
see the security for himself. He there met the plaintiff and made 
a cursory inspection of the barn and horses. That evening \Xr. F. 
Yeo brought the plaintiff up to the defendant’s room at the hotel 
and a good deal of talk followed as to the business done, the value 
of the property, etc., but the defendant had then no intention of 
actually buying the business. He did, however, purchase the 
mortgages from XX . F. Yeo.

The parties next met aliout December 6 at Warren, Man
itoba, and the defendant drove the plaintiff out to his farm, and 
on the way out the purchase of the livery business was suggested 
by the plaintiff to the defendant and discussed to a certain ex
tent. On the afternoon of that day at the defendant's house tin- 
matter was apparently fully gone into and it was upon this oc
casion that the alleged representations were made by the plain
tiff to the defendant which induced the sale.
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The* defendant swears that the plaintiff told him he was doing 
a good business, a very prosperous business, and that he was tak
ing in from $15 to $20 a day in the livery business, that the barn 
and equipment were in first class shape, that the horses were only 
from 5 to 7 years of age, except the dray team which was repre
sented to be 9 and 13 years respectively, that the feed receipts 
were from $3 to $4 daily, that the dray was earning from $5 to $10 
per day, and that there was a large amount of driving done from 
the livery. The parties drove over to W. F. Yeo's farm that even
ing, and the matter was further discussed, and among other things 
the plaintiff then told the defendant that the man who was run
ning the opposition barn in Elgin drank very heavily and neglected 
his business. W. F. Yeo took part in the conversation and as
sisted the plaintiff to make the sale. He says he did not, but 
the plaintiff in his discovery evidence says he did, and the 
defendant says he did.

The only evidence of any specific representation made by VV. F. 
Yeo is to the effect that Yeo told the defendant the dray team 
was earning from $5 to $10 per day.

The plaintiff and the defendant returned to the defendant’s 
home when to bring matters to a head the plaintiff told the de
fendant he had another offer for the business and must have 
an answer from the defendant the next day. This apparently had 
the desired effect for the sale was concluded that evening, and the 
next day the parties left for Winnipeg to have the agreement of 
sale prepared and executed.

The plaintiff and W. F. Yeo both deny positively that they 
made any of the statements or representations alleged by the 
defendant; but the plaintiff admits in his examination for dis
covery that he knew before making the sale to the defendant that 
the ages of the horses were incorrectly stated in the chattel mort
gage to Yeo and that he did not tell the defendant of this. He 
also admits that he told the defendant that the man who was 
running the opposition barn drank heavily and was not looking 
after it the way a man should look after his business, and also 
that he was getting about half the draying business of the village.

The plaintiff admits that he never had the biggest business 
in Elgin nor even half the business, that Naylor, the opposition 
man, had a big business and that when he took the business over 
from .1. W. Yeo it was run down and in bail condition. The plain
tiff also admits that in December, the defendant expressed dis
satisfaction with the business, but says he did not say why he 
was dissatisfied, and that the defendant never at any time made 
any complaint as to misrepresentations. I find it hard to give 
credit to this statement.

The defendant says the first suspicion he had arose after seeing 
such part of the plaintiff’s books as were given to him, namely 
finir sheets torn out of the last account I wok which the plaintiff
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had in use, and that the record of business shewn by the entries 
in these sheets did not bear out the plaintiff's statements to him 
as to the earnings of the business. ~'hese sheets were produced 
and are now part of exhibit 7.

He also found that Naylor, his business competitor, was a 
very efficient business man having a good concrete barn and well 
equipped, that he did at least three times as much draying as was 
coining to the plaintiff’s barn, and that as to the feed business 
Naylor practically had it all, and that customers only came to 
the plaintiff’s hain when Naylor’s barn was full.

He says he complained to the plaintiff that things were not 
as represented, and the only reply he got was that he, the de
fendant, had seen the things for himself.

I believe the defendant did complain, but without avail. 
As a result he refused to carry out the sale. The defendant’s 
son was present during part of the conversation at defendant’s 
house on the day the bargain was made anil corroborates the 
defendant as to at least one of the representations alleged to 
have been made, namely, that the livery business was earning 
from 815 to 820 a day. This witness also says that the barn 
was in a poor state of repair and so cold that it injuriously affected 
the feed business and that the dray was standing idle most of the 
time.

Naylor was called and testified that he was doing the larger 
business of the two when plaintiff was in business and that this 
applied to all lines, livery, draying and feed. He says his experi
ence is that the cash part of the business represents only about 
one-third of the business done. The plaintiff, on the contrary, 
says about one-half. Naylor’s whole business in 1912 only netted 
him 81,000. He says he looks after it himself and he appeared to 
me a very conqietent man and one who knew this line of business 
thoroughly. I have little hesitancy in finding that the state
ment made by the plaintiff aliout Naylor’s drinking habits ami 
neglect of business was wholly untrue and must have been know
ingly untrue, and made with the intention of misleading and de
ceiving the defendant in a very important factor to be considered 
in the transaction, namely, the sort of business competition to be 
encountered, which, in this instance, was belittled and made to 
appear not a serious matter to be reckoned with.

I think also that there is little doubt but that the horses were 
all more than double the ages represented by the plaintiff, and that 
the barn was in a bad condition of repair, the floor practically a 
wre< k, as Draper puts it; the plunks and joists rotten, and the 
floor unsafe for heavy animals; that the feed portion of the barn 
was very cold, so much so as to militate against business in that 
line during the winter months.

While there is no allegation of fraud or misrepresentation as 
to the value of the property, I think this element is not altogether
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irrelevant with a view to judging of the honesty of th«* trans
action and the credibility and general good faith of the plaintiff 
in making the representations he did make to induce the sale. 
The property was sold for 810,500. Now, the witness Draper, 
who is a disinterested, and I think a competent, witness on the 
question of values, says that 8600 would be a good fair value for 
the lots, 82,000 for the barn, 8600 for the shed and automobile 
garage, that the 0 horses are not worth more than 8620; the buggies 
cutters, etc. 8450, and the harness and other equipment 8200, 
and an iron safe 850, in all 84,520. He says the goodwill of this 
business was not worth anything. This man had 8 years’ ex
perience in business in this identical barn and I think his valu
ation is to be depended upon.

The plaintiff values the 9 head of horses at 81,800, nearly 
81,200more than Draper, but he admits that he would not give this 
figure for them again if he knew their ages, a very significant 
admission. In view of the ages of these horses and the length of 
time they had been in service, I think Draper's valuation very 
much nearer the truth than the plaintiff's. .

James W. Yoo, called by the plaintiff, says that he valued 
the entire property in January, 1012, at 88,500 and yet he says 
he would consider it worth 810.000 to-day. It is significant 
that he did not pay cash for the property but got it in trade for 
land. The chattels and buildings would certainly not improve 
in value, but would rather decrease, and I fail to see that in a 
little village like Elgin of about 400 inhabitants how the land 
could have become any more valuable in so short a time. I think 
this witness is not candid in making this statement as to value.

He who alleges fraud must prove it strictly, but fraud is some
times made out of many little things which have a cumulative 
effect on the mind of the party deceived. The parties here were 
in treaty over the purchase for the best part of a day at the de
fendant’s house, again at the Yeo farm and later on in the evening 
at the defendant’s home, and much information relative to the 
business must have been communicated during that time.

i • Yeo says that the defendant made inquiries of the 
plaintiff as to the business he was doing and that plaintiff said he 
was doing a very good business. I think it unbelievable that 
no details were asked for by the defendant from the plaintiff ns 
to the earnings of the business, and that no information on this 
subject was given.

The statements alleged to have been made by the plaintiff 
relate to just such matters as one would naturally expect a pro
spective buyer to inquire alxnit. It would need no great astute
ness in the defendant to ask questions ns to the earnings of the 
business, ages of horses, the character and business capability of 
the only competitor in the place. Much might turn upon the 
answer to this last inquiry, and it would seem to m * a rant p.*>

MAN.

iTn.
1913

Johnston

Dowsett

Curran, .1



Dominion Law R worts. 113 D.L.R. 13 D.L.R. |112

MAN.

K. B. 
101.1

•Toiixstox 

Dow SKIT.

tincnt one under the circumstances, ami which, if asked at all, 
should have liven answered truthfully. There is no doubt the 
plaintiff deceived the defendant in this respect, representing 
Naylor as a man addicted to drink, who neglected his business 
and therefore a rival not to be feared. 1 think this a very material 
matter and one calculated to have considerable influence on the 
defendant’s mind when considering the proposition to buy.

I do not believe the plaintiff when he says no questions wen- 
asked him and no information vouchsafed by him as to the daily 
takings of the business in its various branches. This is too im
probable to be accepted. I think lie was anxious to sell having 
realized that he had made a mistake in buying the business him
self ami had found it unprofitable.

Me kept no proper books of account and the one produced, 
exhibit 7, is not intelligible, and does not furnish sufficient in
formation as to the business done and the cost of operation so 
that profits could be ascertained. It contains no entries of tin 
cash business. The defendant's solicitor has examined it and 
says it shows a credit business from all sources as follows: In the 
month of .lime, 8111.90; July, $117.40; August 8132.70 and Sep
tember 8117. These figures were not objected to, ami I will use 
them for illustration. The amount of cash business done during 
these months is pure guess-work, and no reliance can be placed 
upon the plaintiff's estimate of the cash receipts; but allowing 
the cash business to have equalled the credit business, it would 
work out that during these months tin- gross takings of the busi
ness, exclusive of Sundays, would be as follows: June $8.00 a 
day; July 89 a day; August 810 a day and September $11.30 a 
day. The plaintiff says that during the last two months, October 
and November, the business from all sources ran $100 a month. 
The large increase was caused for one thing by (loverninent 
telephone work, $150, which was exceptional and not likely to 
occur again.

Analyze this, deduct $75 a month for the exceptional increase, 
and we have the gross monthly average 8325 or about 812.50 a 
day. It is apparent, then, that taking the plaintiff's Istoks fur 
what they arc worth, and allowing him credit for as much more to 
represent the cash receipts, his average gross daily takings during 
June, July, August, September, October and November, nearly 
the whole period during which he conducted the business, were 
only 810.05 a day. If expenses are deducted the net amount 
would In* about $4.30 a day.

1*|hmi the whole it would appear from the plaintiff's evidence 
that the total gross daily earnings were about $10.05 a day as 
against an average of alsiut 823, which the defendant says was 
represented to him. a very wide discrepancy, and if at all accurate 
representing a difference of over $12 per day, surely enough 
to make all the difference between success and failure in the busi
ness to the defendant.
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But I think these figures altogether excessive and largely 
speculative. Taking the average monthly expense of the business 
at $100, according to the plaintiff's evidence, the net profit per 
day would he about $4.20 or some $1,330 a year, exclusive of 
Sundays. This would leave nothing for living expenses, and 
is much more than Naylor with a much larger business was able 
to make, and Draper says hi* never made $1,000 a year clear dur
ing the 8 years he was in the business. However, these figures 
seem to demonstrate that tin* representations alleged to have been 
made by the plaintiff as to the earnings of the business were greatly 
in excess of the fact.

It is trui* the defendant saw the property before buying, that 
is, lie saw it in November when dealing for the two mortgages, and 
made a sort of inspection, perhaps close enough to satisfy him 
that In* might safely invest his money in these mortgages, as this 
was not the only security, for In* hail the |>ersutial covenant of 
the plaintiff besides.

I do not think the defendant can be held, under the circum
stances, to be bound by the maxim carmt nn/ilor. He did not 
thni think of buying; that was an after-consideration brought 
hImiuI by the plaintilT himself nearly a month later.

I tin• I that the defendant did rely on the statements and repre
sentations of the plaintiff as to the property and business made to 
him at the defendant's home on December ti as the main induce
ment to the purchase. I find that these representations were as 
follows: that the takings from the livery business were from $lf> 
to $20 a day: from the dray business, from $5 to $10 a day; that 
the horses, except the dray team, were from to 7 years old; that 
the barn and equipment were in first class condition, and that the 
man Naylor, who was running the other barn, was a man who 
drank very heavily and was neglecting his business. 1 find that 
all of these representations were untrue to the knowledge of the 
plaintiff: that they were a substantial inducing cause of the sale, 
and were material to the contract.

I think that the plaintiff greatly exceeded the license afforded 
him by the rule * implex commctulnlio, and while some of the 
representations alleged against him might well fall within that 
rule, I do not think the foregoing which I have specified do, and 
that the plaintiff must be held to have knowingly misrepresented 
the business to the defendant to induce a sale which he was anxious 
to make, well knowing that the defendant was placing trust and 
confidence in him and acting without independent advice or proper 
investigation.

I t liink also l hat t he younger Yen aided t he plaint iff in so doing 
and was not a whit more scrupulous ns to the means adopted to 
attain that end than the plaintiff himself.

Again, the grave disparity in value affords strong ground to 
suspect the honesty of tin* transaction. 1 am satisfied u|>on Drap-
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er’s evidence that the defendant was induced to offer $10,500 
for property worth no more than $5,000 and was led to believe 
that the business was in a flourishing and profitable condition 
when the reverse was the case.

Taking all these circumstances into consideration, and weigh
ing the evidence and passing upon the credibility of the witnesses 
as best I can, I think the defendant has proven enough to exonerate 
him in a Court of equity from so improvident a bargain, one which 
I have not the slightest doubt he was induced to enter into by the 
plaintiff's fraud. I ought not to hold him to it, and must there
fore refuse specific performance.

As the defendant has been in possession since December 10, 
1012, having been forced to continue the business owing to the 
plaintiff's refusal to permit him to withdraw from the contract, 
he must account to the plaintiff for the revenue received during 
such period. If the parties cannot agree as to what is fair under 
the circumstances, there will be a reference to the Master to take 
the accounts, ami the defendant will pay the plaintiff any amount 
found due upon such reference.

Of course allowance must be made the defendant for his los* 
of time and services in conducting the business.

There will be judgment dismissing the plaintiff's action for 
specific performance with costs, and declaring that the agree
ment of sale in question is null and void and must be delivered up 
and cancelled.

1 allow costs of examinations for discovery in the action.

Action dismissed.

Re STRATFORD FUEL, ETC., CO., Ltd.
Ontario Supreme Court (Appellate hi vision). Meredith. CJ.O., Marian a, 

iand uodgin», ./•/.(. ipHt 7. 1913.

1. CORPORATIONS ANII COMPANIES ( 5 \' I K—34.1)—WINDING-VP—RlGIIT <>K
VREIIITUBS—Sl'HKTY PAYING IIAI.ANCE llVE CHKDITOH AFTER COMPROM
ISE OF CLAIM WITH LIQUIDATOR—RIGHT TO BANK THEREFOR.

Sureties who. according to the term# of their guaranty, are com
pelled to pay a creditor of a company the difference between the amount 
of his claim and what he received on u compromise with the liquidator 
of the company, are entitled, under #ec. tin of the Winding-up Act, 
R.S.C. IDOtl, ch. 144. to rank for the amount of such payment in the 
winding-up proceedings.

[Re stratfonl Furl. etc.. Co.. H D.L.R. 14H. 4 O.W.N. 414, reversed; 
Re Blackpool Motor Car Co., [1901] 1 Ch. 77 ; W'olmershausen v. hub 
lick. 2 Ch. 514. and Ifr Faine, [18971 1 Q.B. 122, referred t" 1

2. Corporations and companies (8 VI F-—345)—Winding-up—Rights of
creditors—Surety paying balance due creditor after comprom
ise OF CLAIM WITH LIQUIDATOR—RlGIIT TO RANK THEREFOR—AGREE
MENT OF CRFDITOR NOT TO RANK—EFFECT.

The fact that a creditor who filed an allidavit of claim with the 
liquidator of n company, on compromising hi# claim hy accepting the 
proceeds of certain securities, and agreeing not to rank in the winding-

up proceeding 
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up proceeding* for the remainder of hi* claim, will not prevent *ure
ties (ntfainst whom the creditor cxpre**ly re*erved hi* rights) who were, 
to the knowledge of the liquidator, under the terms of their guaranty 
eom|H'lled to pay the balance of the claim, from ranking in respect 
thereto in the winding-up proceedings.

[He Stratford Furl, etc., Co.. H U.L.H. 14(1, 4 O.W.N. 414. reversed.]
3. ( oKI'oRATIONS AXI) COM CAN IKS (8 VI F—34.1)—WlMU.VOll*—HhlllTM OK

( KKD1T018—ÜOI BI.K HA\KINO.

The assertion in a winding-up proceeding of two claims in different 
right*, although pertaining to the same transaction, i* not objectionable 
a- double ranking, which is prohibited only where two dividends are 
s night in respect ti the same debt.

|//r Stratford Furl, etc., Co.. H D.L.K. 141». 4 O.W.N. 414. reversed; 
llr Oriental Commercial Hank, 1,.|{. 7 ('ll. till, referred to.]

4. COBPUKATIONH A Nil COM PAN IKS ( 8 I \' F—34.1)—WlNIHNUCI*—ItlOIITH OF
CBBD1TOBH — COMPROMISE OF CLAIM — PAYMENT OF IIALANCK IIY 
M RKTY—It lull I' TO RANK.

An agreement by u creditor, in compromising hi* claim with the 
liquidator of a company, not to rank in the winding up proceeding*, 
doe* not amount to a discharge of a surety, whose contract permitted 
the creditor to compromise his claim without discharging him. and 
against whom the creditor expressly reserved all hi* right*, so a* to 
make the payment of the balance of the claim by the surety a voluntary 
one which would prevent him ranking in respect thereto in the winding- 
up proceeding.

| l(r Stiatford Furl. etc.. Co.. S D.L.Il. ltd, 4 O.W.N. 414. reversed ; 
Itadrlnf v. Conmdidatrd Hank. 34 ('h. I). .13(1; In ion Hank of Manchot• 
hi v. Hrcrh (1805). 3 II. A ('. 072 at 070; and Ferry \. Xalional 
Frorinrial Hank of F.ntjland, 110101 1 C'h. 404. referred to.]

Appeal hy the claimant* Coughlin and Irwin in u winding-up 
proceeding under the Dominion Winding-up Act. from the judg
ment oi' Middleton. .1., Hi Stratford Fuel, etc., ('•>., 8 D.L.R. 140, 
4 O.W.N. 414, reversing the decision of the Lucid Master at Strat
ford. in the course of the winding-up whereby the claimants 
Coughlin and Irwin were allowed to rank upon the assets of the 
company for the sum of $4,SllU.

The appeal was allowed and the order of the Local Master 
restored.

/. /•'. Htllmulhf K.C., and /*'. S. Kubcrtson, for the appellants. 
The learned Judge has erred in the law applicable to the 
settlement arrived at between the bank and the liquidator, in the 
action brought by the liquidator against the bank, and in the 
conclusion of fact to which he has conic in reference to the mean
ing of the document of settlement. The learned Judge held 
that the guarantors could not rank on the estate except in suh- 
rogution to the bank. That view is opjHised to the authorities. 
If i creditor agrees with his debtor to render himself even in- 
•‘(ipable of suing the debtor, but reserves his rights against the 
Mirety. then the surety is entitled to come in and make his claim 

ainst the debtor. There is no sueli thing under our Winding- 
up Act as discharge of a debtor, though there is in England: 
1,1 r< A'flfof In Vi slim nl Co., A# fill '» ('ant (1*70), LE. ti Ch. 43. 
Hie guarantors had the right of proof under see. (ill of the 

•1 13 D.L.B.
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Winding-up Act, R.S.C. 1906, oh. 144. The doctrine of subroga
tion cannot he applied: Badcley v. Consolidated Bank (1886), 
34 (’h.I). 536, at p. 556, where it is said that the guarantors have 
further rights than simply to stand in the place of the bank. 
See also Ilalsbury’s Laws of England, vol. 15, p. 517, par. 975, 
and p. 567, par. 1061 ; Kcarsley v. Cole (1846), 16 M. & W. 128; 
/'< rry v. National Provincial Bank of England, [ 1910] 1 Ch. 464. 
and especially at p. 475, where Commercial Bank of Tasmania 
v. Jones, [1893] A.C. 313, Is referred to. This is a voluntary 
settlement, not a forced one : Ex p. Jacobs (1875), L.R. 10 Ch. 
211. The bank’s action in agreeing not to rank did not discharge 
the surety. The bank only agreed that as a hank they would 
not rank. This did not discharge the surety : Green v
Wynn (1869), L.R. 4 Ch. 204: Badeley v. Consolidated 
Bank, 34 Ch. 1). 536, at p. 557. As to double ranking, 
there would he no double ranking here as held by tin 
learned Judge. There was no proof at all by the bank, but onl.x 
the filing of a claim. Proof of a claim under our statute is only 
made when a claim is contested. There had been no contesting of 
the hank’s claim under the statute. The rule is against doubt 
ranking, not against double proving, and double ranking docs 
not exist here. As to the surety’s right of proving, we refer t 
/V- />. Delmar (1890 . 38 W.R. 752; In rt Northern Count 
of Eupland Fire Insurance Co., Macfarlane's Claim (18S<i 
17 Ch. I). 337, at p. 340. While the bank could compromise its 
own claim, it could not compromise our rights. It could coin 
promise its claim and extinguish its claim against us. If it 
retains its right against us, it preserves our rights against tli 
estate.

Sir George C. Gibbons, K.C., and B. T. Harding, for tli • 
liquidator, the respondent. Under the Winding-up Act, tie* 
MM-tions dealing with the filing of claims by a creditor are sec. 2. 
clause (j), which defines “creditor,” and sees. 69 to 76. Tli s 
procedure has always been treated as what amounts to proving a 
claim. It is true that the contestation is dealt with in otic r 
sections. Yet the ordinary proof of claim is by filing the cla1 i 
on oath, as required by the Act. This was done here, and tie* 
claim was the bank’s own : In re that y (1880), 6 A.It. 40. If U •• 
appellants were permitted to rank, there would be a double rank 
ing, which cannot he allowed. The l>ank had a right to agree imt 
to rank on its claim. The bargain did not destroy the right 
of the appellants to sue the company, but did destroy their 
right to rank on the estate. There cannot be two settlements of 
one claim. We care not whether it is called subrogation or n t. 
it was the same claim ; it had all been settled : Emden on Winding- 
up of Companies, 6th ed„ p. 156. No second claim for the debt < m 
be filed. The sureties are making their fight at the wrong time
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When Hip lxink asked them to settle, they had a good defence hy 
frying. “You had no right under the bond to deal with the mort
gage.” The sureties nre subrogated to the bank's rights: 
Sheldon on Subrogation, 2nd ed., sees. 8P> and 87. where «11 the 
important cases «re cited; Brandt on Principal «ml Surety. 
3rd ed., see. 228. The payment made by the appellants to the 
bank was voluntary.

Ilillmulh, in reply. As to when a claim becomes proved, see 
({onion v. Matthews (1009). 19 O.L.K. 5f>4 : In rc Sort turn 
Counties of England Fire Insurance Co., Macfarlanc's Claim, 
17 Cl .1). 337. On the question of the guarantors’ claim being a 
«•nit inning claim within the statute, see In re Mark pool Motor 
Car Co., [1901] 1 Ch. 77.

April 7. The judgment of the Court was delivered by 
IIodgins, J.A.:—The argument for the respondent that the 
filing of the affidavit of its local manager by the Traders Bank 
with the liquidator enabled the latter to deal with the bank as 
the only claimant in respect of the debt set out in that affidavit, 
and that, in consequence, the settlement made between the bank 
and the liquidator on the lrnsis of such claim, prevent» the 
appellants from ranking on the estate, leads to one of two results, 
•«eh equally inconsistent with the terms of the arrangement as 
expressed in the consent minutes.

One is, that the bank in fact released the sureties, although 
in form reserving its right against them; the other that, if it 
did not release them, the bank's consent not to rank must be 
read as covering and including the sureties, and thereby leaving 
them liable to the bank, but unable to come on the estate of their 
debtor.

The memorandum of settlement is as follows (Brown being 
assignee for the benefit of creditors and the liquidator of the 
company, and suing as such) :—

“H.C.J.
“Brown v. Traders Bank.
“1. The defendants to be entitled to the proceeds of the real 

estate and ice franchise, $25,000, referred to in the pleadings, but 
agree not to rank upon the estate in the hands of the plaintiff as 
liquidator.

“2. The defendants fo pay to the plaintiff the sum of $1,000.
“3. Each party to pay own costs of suit.
“4. 'I he other securities held by the defendants to be declared

valid.
“5. The bank to retain and hereby reserves all its rights 

against all securities in its hands and against the guarantors of 
their debt.

“June 15th. 1909.”
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The affidavit filed by the bank is not such a claim as a secured 
creditor is entitled to file under sec. 76 of the Winding-up Act, 
R.8.C. 1906, eh. 144. The liquidator, however, had notice from 
it that there were parties secondarily liable ; and, when the

Ilodgin*. A. settlement was made, he had express notice, in the reservation 
made by the bank, that there were guarantors liable for the debt. 
These guarantors had the right of proof under sec. 69; see also 
sec. 2 (j)t In n Blackpool Motor Car Co,, [1901] 1 Oh. 77 
Wolmershauscn v. On llick, [ 18911] 2 Ch. 514.

I do not see what there is in the mere filing of the affidavit 
of claim with the liquidator to give the bank the right to defeat 
♦ he plain language of the Winding-up Act. The statute allows 
hoth kinds of claims to he tiled, direct and contingent, and 
permits the liquidator to compromise or deal with the latter 
class of claimants just as freely as with direct creditors : secs. 36 
and 37 ; and see In rc Paine, [ 1897 ] 1 Q.B. 122.

The amount of the hank’» claim had never been admitted 
prior to the settlement. The liquidator, in the action, disputed 
its right to the assignments of book-debts, and claimed an account 
of what had been received thereunder. See sec. 83. Nor, while 
an affidavit was filed, was there any proper claim proved, in that 
it did not comply with the Act (see secs. 76, 78, and 82, and In 
rr McMurdo, \ 1902] 2 Ch. 684, at p. 699), nor give such particu
lars as would have enabled the liquidator to elect, or any one 
interested to contest the claim (sec. 77). See Ex p. flood (1880 . 
14 Ch. I). 82; and In n Beaty, 6 A.R. I". It might also hav< 
been withdrawn : In rc Dccrhnrst (1891), 8 Morr. B.C. 258; In 
rc Attrcc, [1907 ] 2 K.B. 868.

It is not, as I understand it, double proof, in the sense of 
asserting claims in different rights, that is objectionable ; but 
double ranking, or effective proof, so as to compel payment of 
two dividends in respect of the same debt : In rc Oriental Com- 
mercial Hank (1871), L.R. 7 Ch. 99.

Notice to the liquidator is beneficial to him, in view of his 
duty under secs. 73, 77, and 82 (see Argylls Limited v. Cosette 
(1913), 29 Times L.R. 355), as well as protective of the various 
classes of creditors; while the statutory procedure of contestation 
is aidisl and simplified by rending the Act ns requiring proof 
by every claimant, and that in the form containing the infor
mation directed by secs. 69 and 76 to be included.

Looking at it in another aspect, the settlement may be treated 
as an election by the liquidator, under seen. 76 and 82, to give up 
the securities; that is, if one can overlook the want of the ( ourt s 
approval ; the direction to enter judgment is no proof of approx .1 
such as the Act requires.
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If it can be treated as an election, then the liquidator, unless 
he secures himself in the settlement (as he is required to do in 
certain eases—see sees. 80 ami 81), must he taken to run the risk 
of claims arising out of the creditor dealing with his securities; 
and if, before distribution, a creditor proves either a contingent 
claim or becomes entitled to prove as a direct creditor, having 
paid upon his guaranty, it is a claim which comes in “when 
the business of a company is being wound up" (sec. 69), and the 
liquidator is bound to deal with it : sees. 74. 75, 79 ; In re Northern 
Counties of England Fire Insurance Co., Mai fortune's Claim, 
17 Ch. 1). 337, at p. 340; In rc Blackpool Motor Car Co., [1901] 
1 Ch. 77.

Even if there can he no double proof, the estate is not wound 
up; and, as the creditor has been paid in full, the sureties can 
prove for the amount of the debt paid by them. See remarks 
of North, J., in In re Hinns, |1896| 2 ('ll. T>84, at p. 588.

1 cannot, therefore, see my way to treat the affidavit either 
as proper proof under the Winding-up Act, or as shutting out 
other claims recognised by that Act.

The result of holding the sureties entitled to prove, works no 
injustice. The bond given by them allows compounding with 
any of the parties to the negotiable securities; and, if that in- 
eludes the right to compound with the liquidator, the giving up 
of security of any kind is limited to that taken from the debtor 
and given up again. This does not include, it seems to me, such 
a right as that of ranking on the debtor’s estate, which is not 
“taken from” the debtor, but arises by force of law, in eon- 
sequence of the winding-up order effecting a transfer of the 
debtor’s assets to the liquidator: Be Unitt and Prott (1892), 23
" i; 7s

The reservation of rights against tile sureties leaves the debt 
alive, and the surety could sue the debtor: Kcarslcy v. Cole, 
16 M. & W. 128; Green v. Wynn, L.R. 4 Ch. 204.

The withdrawal of the bank’s right to rank on the assets 
is equivalent, under the circumstances, to a covenant not to sue, 
and should be so construed: In re Xatal Investment Co., NcvilCs 
Cast. L.R. 6 Ch. 43; In rc Whitchousc (1887), 37 ( h. 683.

The bank, having itself initiated proceedings by filing a claim, 
should not have withdrawn it so as to prejudice the surety. See 
.V< wton v. Chorlton (1853), 10 Hare 646, at pp. 638, 639.

'I he bank was not bound to exhaust its recourse against its 
other securities. If it did not desire to prove or rank on the 
« state, it would be within its rights under the guaranties or under 
the general law: Newton v. Chorlton, 10 Han* 646, at p. 639. 
Rut its abstention would not prevent the sureties from proving 
mid ranking. It is the right of the surety to compel the creditor 
to prove as trustee for him : Ex />. Nushforth ( 1805), 10 Ves. 409.
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Nor would its valuing its securities too high and proving for 
too small an amount prevent the sureties, if they paid a larger 
amount, from having the benefit of the bank’s proof, and their 
own as well, for the additional amount. It must he borne in mind 
that the guaranty is for the ultimate balance; and, on payment 
of this balance, the surety becomes entitled to an assignment of 
everything not realised or not pursued; and the non-receipt of 
dividends, because the bank agreed to abstain from putting itself 
in a position to claim them, cannot affect, as it seems to me, Up
right of the surety to assert his claim so to do. The bond is for 
the ultimate balance, though limited in amount ; and the surety 
is entitled, in my view, to occupy the position of a creditor a 
position of which the bank could not deprive him. See Kilts v 
Emmanuel (1870), 1 Ex. 1). 157 ; In re Suss, 11890] 2 Q.B. 12 
l{e Se Hi rs (1878), 38 L.T.K. 395; Ex p. Salional Provincial 
Hank of England, In re Hccs (1881), 17 Ch.D. 98.

It was argued that the bank’s action in agreeing not to rank 
might discharge the sureties, and that payment by them was vol 
untary. But this contention was not regarded with favour by 
Stirling, J., in Hadelcy v. Consolidation Hank, 34 Ch. I). 530, at 
p. 557 ; where it was urged that the payment by the surety wax 
under the circumstances of that case, likewise a voluntary om

But the real answer to this contention is, that the sureties 
agreed to allow the hank to deal or compound with any of Bi
parties to the negotiable securities. If the receipt of part of tli 
debt and an agreement not to rank for the balance amounts to 
compounding, as 1 think it does (see per Bollock, C.B., in Union 
Hank of Manchester v. Beech (18G5), 3 II. & C. G72, at p. G7»-. 
and Perry v. National Provincial Hank of England, [1910] 1 Cl; 
464), then the sureties have agreed that the discharge of tic- 
principal debtor, if effected, shall not affect their liability on tli 
guaranty.

I think that the judgment appealed from should he rover. - I 
and that the order of the Ixx-al Master should be restored.

Appeal allowed

WEEKES v. SCHRADER.

SiiMknlchnran Supreme <’aurt, Parker, M.C. June 20, 1913.

1. Motions and okdkkk <| I—3)—Service ok notice ok motion beh-ki
I'll.I NO AFFIDAVITS IN SVmiKT.

Tiw failure to file an afl'nluvit to be lined in hUp|tort of the motion 
before nerving the notice of motion a* directed by Sank. Hole 417 * 
a mere irregularity which may Ik* disregarded under Rule 747 (Si-k. 
Rules of 19111, wiiere no one ban been minted by the omission.

I Ifr F. II. pi ire, 4 D.L.R. 407. followed.]
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A. I(. Tingley, for the applicant (plaintiff). SASK
II. V. Bigdoiv, for the defendant.
The relief asked for was granted. UH.{

Parker, M.(\ : -The plaintiff is the assignee of the vendor Wkkkkh 
and the defendant is the purchaser, covering the north-west Siuruik*. 
quarter of section 21, and the south-west quarter of section 28, —
township 40, range 8, west of the third meridian. The facts 
are as follows : the defendant payments of principal under 
the agreement amounting to $3,200, hut " default in the 
payment of $1,100 due December 0, 1012, whereby the balance 
due for principal amounting to $2,200 together with accrued 
interest became due and payable.

The plaintiff served a notice of cancellation in accordance 
with the terms of the agreement on February 13, 1913, giving 
the defendant 30 days in which to pay the balance due. On 
March 10, the defendant wrote to the offering to pay
$’>00 immediately, on condition that the plaintiff would ex
tend the time for payment of the balance until May 1. The 
plaintiff’s solicitors wrote in reply, on March 12, offering to 
accept the $500 providing costs amounting to $18 were paid as 
well. In this letter the solicitors enclosed an agreement ex
tending the time until May 1, for payment of the balance of 
the arrears of principal and interest due under the agreement, 
and stating in the letter that the offer was made without pre
judice to the plaintiff’s rights or to the status of the cancella
tion proceedings, “which will, however, be discontinued by the 
extension agreement if and when executed.” The defendant 
replied in a letter dated March 17, enclosing the agreements 
duly executed ami a draft for $518.00. This letter was posted 
by the defendant on March 28, and was received by the plain
tiff's solicitors on March 31. In the meantime, however, the 
solicitor* not having received a reply to their offer of March 
12. issued a writ for cancellation on March 26. 1913, which was 
served on the defendant on April 4. The solicitors acknow
ledged defendant’s letter of March 17, in a letter dated March 
31 ithe same day as the defendant’s letter of March 17 was 
received), informing him of the issue of the writ, and that they 
■ •«mid not now accept his cheque for $518.06 unless he forwarded 
$18 additional to cover the costs of the writ to date. On April 
1. the defendant forwarded $536.06. The plaintiff’s solicitors 
acknowledged this amount on April 3, and gave an undertaking 
that no further steps would lie taken under the writ until 
after May 1.

At this point, therefore, the .agreement is now in good stand
ing. leaving $600 and interest due May 1, 1913, and $1,100 and 
inter» *t due December 6, 1913. The effect of the extension

5
5
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agreement iiiiiI th<* acceptance of the $500 and coats by the 
was a waiver of the defendant’s default and of the 

acceleration clause in the agreement. It must be noted, how
ever, that there was no agreement on the part of the plaintiff’s 
solicitors to discontinue the action, as alleged in the defend
ant’s material. Their letter of March 12. was written before 
the writ was issued, and refers only to a discontinuance of the 
“cancellation proceedings.” In the correspondence subsequent 
to the writ they expressly reserved the right to proceed under 
the writ in ease of default after May 1.

The defendant again made default on May 1, and on May 
7. plaintiff's solicitors wrote advising him to that effect, and 
asking for a remittance. He replied on May 10, admitting his 
default and asking for more time. On June 16, the plaintiff’s 
solicitors served notice of motion for cancellation, returnable 
in Chambers, June 25, by filing same in the local registrar's 
office. The defendant became aware of this and entered an ap
pearance on June 17. The plaintiff’s affidavit of non-appear 
anee was sworn on June 16, and tiled June 23, whereas tie 
notice of motion was served on June 16, six days before. It was 
objected by counsel for the defendant that this affidavit could 
not be used as it was in contravention of r. 418. In Hr F. II 
Prier, 4 D.L.R. 407. 21 W.L.R. 299, however, it was held that 
tin- omission to tile an affidavit before the service of the notice 
of motion is, under r. 747, nothing more than an irregularity, 
and will not be to defeat a motion where no one has
been misled by the omission. No one has been misled in this 
case, and I will therefore allow the affidavit to be used. I find, 
therefore, that the defendant again made default on May 1. 
that such default has since continued; and that the acceleration 
clause in the agreement has again become operative. The writ 
of summons, being still in good standing, this motion is pro
perly launched, and the is entitled to judgment for
cancellation of the agreement. There will, therefore, be a refer
ence to the Chamber clerk to ascertain the amount due under 
the agreement sued on, and the defendant will pay into Court 
to the credit of this cause the amount so found due, with costs 
to In- taxed, within 60 days after the filing of the clerk’s re
port ; in default of payment the agreement will Ik* cancelled and 
determined and all < made thereunder forfeited to the
plaintiff.
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ASHMORE v. BANK OF BRITISH NORTH AMERICA. B. C.
British Columbia Court of Appeal, I rung, Martin, and (Jallilu r, JJ.A. <- \

April I. 19151. |i||
l. Contracts (gill 11—200)—Validity—Violation or statute—Ai.ifn

LA HOC B CONTRACT—BANK CI.KKK.

A contract to work iis a hank clerk is within sec, :t of eh. 4M. of the 
B.C. Muster and Servant Amendment Act of 1899, declaring void 
all contracts for the |H*rformance of lalnnir or service in the province 
made by a non resident Indore emigrating to or entering the pro-

j. Contracts (§ III K—290)—Illkuality—Express statutory provision 
—-Waiver—Service to he perform eh i n province uy non-besi

The performance of services and the bringing of an action for wages 
earned under a contract is a waiver of the right to assert its invalidity 
because made hv a non-resident of the province in violation of *vv.
11» of eh. i:>:i of R.S.B.V. Hill.

:t. Indemnity (§ I—»H—Cash indemnity—Tei.i-er’h risk money—Re- 
i 011 RY BRI x< il OV CONTRACT FOR NI n\ i< I B.

An indemnity fuml furnished to a bank by a clerk, under an agree
ment separate from bis contract <>f employment, may In- recovered by 
him, notwithstanding his breach of the contract of employment pre
vents his recovering corn jm-usât ion for his services, 

i. Damages (f III A 7—99)— Liquidated damages—For quitting skr-

A stipulation in u contract of employment for the payment of liqui
dated damages if a servant quits before the expiration of his term of 
sendees, is enforceable.

Appeal by defendant from the judgment of Judge Melnnes, statement 
County Judge, in an action under a contract of service and a 
counterclaim by the bank.

On March 13, 1910, the plaintiff signed in England an agree
ment with a hank for three years’ service in any branch in 
North America for a salary of $700 per annum ; the agreement 
providing for the payment of $400 damages if the plaintiff 
should quit without leave Indore the end of the three years, 
itn May (>, 1912. the plaintiff left the hank's service and sub
sequently sued for his salary from May 1 to May 6; and teller’s 
risk money from July 1, 1911 to April 1t>, 1912. The bank 
counterclaimed for $400 damages. Melnnes, County Judge, 
gave judgment for the plaintiff on the claim and dismissed the 
oiintcrelaiin, and the defendant appealed.

The appeal was allowed.
IV It. A. Ritchie, K.C., for 
(iriffin, for respondent.

Iryino, J.A.:—This action requires us to interpret the 3rd 
" turn of the Master and Servant Amendment Act, 1899 (eh. 

H of B.(\ 1899), which declares as follows:—

14
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Any agreement or bargain, verbal or written, express or implied, which 
maybe made between any person ami any other person not a resident of 
British Columbia, for the performance of labour or service, or having refer 
enee to the |>erformnnce of labour or service by such other person in the 
Province of British Columbia, and made as aforesaid, previous to tIn- 
migration or coming into British Columbia of such other person whose 
labour or service is contracted for, shall be void and of no effect as against 
the person only so migrating or coining.

(a) Nothing in this section shall be so construct! as to prevent anx 
person from engaging under contract or agreement skilled workmen, not 
resident in British Columbia, to perforin labour in British Columbia in »*; 
upon any new industry not at present established in British Columbia, or 
any industry at present established, if skilled labour for the purpose of the 
industry cannot be otherwise obtained, nor shall the provisions of this section 
apply to teachers, professional actors, artists, lecturers or singers.

In Vacher & Sons v. London Society of Compositors, [1913; 
AX'. 107, the considerations which ought to prevail with a Judge 
in arriving at the meaning of a .statute are set out. Although 
there is no new rule in this judgment, it is instructive particularly 
in these days of progressive legislation, and it is one which illus
trates most happily the late Lord Macnaghten’s gift of expression. 
The method recommended by the Lord Chancellor is to exclude 
consideration of everything except the state of the law as it was 
when the statute was passed, and the light to be got by reading 
the Act as a whole—including its title—before attempting to 
construe any particular section. In more than one of the speech»' 
delivered it is pointed out that a judicial tribunal has nothing t<> 
do with the policy of the Act which it is called upon to interpret.

The questions we have to determine are:—
1. Does the contract made between the plaintiff and the de

fendant come within the terms of the statute, so as to enable the 
plaintiff to declare that he is not bound by it?

2. And if so, can the plaintiff, having regard to the circum
stances of the case, avail himself of the provisions of that statute.’

In Maxwell on Statutes, 5th ed., 337, there is a section dealing 
with the “construction of statutes impairing obligations,” where 
it is said (343) that in certain cases the word “void” should be 
understood as voidable only. I would so read it in this case, 
notwithstanding the language o" the second sub-section. The 
words in question are:—

Any contract for the performance of labour or service, or having refer
ence to the performance of labour or service by the person whose labour -ir 
service is contracted for.

In my opinion the contract entered into was a contract having 
reference to the performance of service by the plaintiff, and 
therefore that part of the question argued before us I would 
answer in favour of the plaintiff. The American authorities 
cited to us, being decisions on a different statute, are of no use to u<
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On the other hand, the plaintiff is not at liberty to approbate 
h lid reprobate. He elected to treat the contract as valid for a 
couple of years, and he has founded his action upon it.

In Maxwell on Statutes, several pages (ôth ed., pp. G25-G34) 
are devoted to the maxim cuilibd licet renuntiarc juro pro sc in
troduce, and at p. 032 it is stated that a person is sometimes 
estopped by his own conduct from availing himself of legislative 
provisions intended for his benefit.

The doctrine of approbate and reprobate is described in 
Halsbury’s Laws of England as a species of estoppel intermediate 
between estoppel by record and estoppel in pais. It proceeds 
on the theory that the person estopped, having made his election 
prior to the putting forward of his inconsistent claim or defence, 
it is then too late for him to shift his ground.

In my opinion the plaintiff, having elected to sue on his con
tract and thereby affirmed it, cannot now be heard to say that it 
is void.

As to the power of the provincial Legislature to pass an Act 
dealing with clerks in a bank, I have no doubt the section in 
question deals with “civil rights” and is therefore within its 
powers under sec. 1)2 (13) of the British North America Act.

I would allow the appeal. I am not at all sure that the bank 
should not have pleaded this estoppel.

Martin, J.A. (oral):—1 have reached the same conclusion* 
and shall hand down my reasons for judgment later, but briefly 
I may proceed on this ground, that the contract is a contract for 
services.

I think judgment should be given on the counterclaim for 
SUM). And in respect of plaintiff's claim for 817.10 for wages and 
that for risk money, I think he should have judgment for the wages 
uid for the risk money. 1 understood Mr. Kitehie to say if 
judgment was given for the risk money they would not oppose 
the claim for the $17.10, six days—the consequence would be the 
plaintiff would have judgment for the amount of the risk money 
and for the 817.10—if I understood Mr. Ritchie correctly—but 
'trietly speaking he should not have it. Judgment should be 
entered on the counterclaim for the bank for $400.

(Ialliher, J.A.:—I have reached the same conclusion; that 
was in y understanding regarding what Mr. Ritchie said about 
the $17.10 item, as it wasn’t pressed on us by Mr. Ritchie or ob
jected to on that ground at the hearing.

I conclude the judgment should be in favour of the plaintiff, 
and there should be judgment for the defendant on the counter
claim, the one set off as against the other, and that the defendants 
-hould have the costs of the appeal.

Appeal allowed.

0. A.
1013
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ONT. REIFFENSTEIN v. DEY.
^ ç Ontario Supreme Court [Appellate Division ), Meredith. C.J.O., Maclaren, 
jgjg Magee, anil Hudgins, JJ.A., and llrittun, ./. April 7. 1013.

1. Xkw trial (8 HIM—10)—Huronkous verdict—Findings of .iiry ox
(Jl KHTIOX St IIMI1TKD—NEGLIGENCE ACTION.

Where I lie jury’s answers to the questions submitted in a negli 
genre action were all in the defendant's favour, but the answer as to 
contributory negligence of the plaintill' was not supported by an.x 
evidence whatever, the appellate court may. if of opinion that tIn
jury must have lieen influenced by • une improper consideration upon 
that finding, direct a new trial although the the answers to the other 
questions would, if taken alone, In- sufficient to support the verdict 
for defendant ; in such ease the court may reasonably assume that 
the same vice affected the other fin-lings.

| Iteiffenstein V. Dey, 7 D.L.R. 1)4, 4 O.W.X. 7H, affirmed. |
2. .It by ( § 1 A—1)—Right to trial iiy—Third trial—Xkw trial iiy

JCIKIK AT KKQCKHT OF PARTY GIVING .II RY NOTICE.
Oil granting a new trial of a negligence action which has Irm-ii 

twice tried by jury, the new trial should also be by jury irrespective 
of tin- wish of the party who gave the jury notice to have the third 
trial without a jury, if a fair jury trial is probable in the county in 
which the venue is laid and the case is one of a nature that is prefer
ably tried by a jury.

| Iteiffenstein v. Dey, 7 D.L.R. 1)4, 4 O.W.X. 78. varied on this point. |

Appeal by defendant from the judgment of a Divisional 
Court, lit iff< nstrin v. Dey, 7 D.L.R. 94, 4 O.W.X. 78, directing 
a new trial after the dismissal of a negl'gcnce action.

The order below was affirmed with a variation.

Argument A. E. Fripp, K.C., for the defendant. The answers of the 
jury are fully supported by the evidence ; and, in fact, the pr< 
ponderance of evidence on material points is with the defendant. 
An analysis of the evidence will shew this to he so. The jury 
found that the defendant’s son used reasonable care in driving, 
and that the casualty was caused by a runaway horse not under 
the control of the defendant’s son. The plaintiffs’ ease was put 
upon the ground that the horse was under the control of Percy 
Dey at the time of the accident. The defendant’s answer was, 
that the horse had been frightened by a motor car, ran away, and 
was not under control at the time. Much stress was laid by the 
plaintiffs upon the fact that five or six persons swore that lxitli 
Percy Dey and Emmet McGrail were in the carriage when the 
accident occurred. Both boys denied this fact, although they 
may possibly be mistaken. That they were both thrown out some
where close to the place of the accident is not contradicted, and 
in the excitement they may well have been mistaken as to the 
precise point. In any event, it is not material whether only 
one or both were in t he carriage at the time of the casualty. The 
point is: was the horse being driven recklessly and carelessly, 
or was it beyond control through no fault of the defendant <>r
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the occupants? The outstanding fact is, that the horse and 
carriage reached the livery stable a few minutes after the acci
dent without an occupant and badly smashed. The plaintiffs 
offered no explanation of this important fact, if there was not 
a runaway as alleged by the defendant. For persons at night 
to get off a car and immediately pass behind it and over another 
track for the purpose of reaching the opposite side of the street, 
without waiting until the line is clear so as not to be run down 
oy another car, has always been urged in street railway cases as 
evidence of negligence. Upon the testimony adduced, the jury 
had a right to find, as they did, that the plaintiffs could have 
avoided the accident by the exercise of proper care. The order 
of the Divisional Court, if affirmed, practically wipes out trial 
by jury in this Province. The Court below says, in effect, that, 
notwithstanding that the jury heard the witnesses, saw their 
demeanour in the box. gave credit to one side or the other, and 
came to an honest conclusion upon all the facts, with a charge 
from the learned trial Judge not, to say the least, unfavourable 
to the plaintiffs, their verdict cannot stand. It is not suggested 
that the trial was unfair or incomplete or that any improper 
influence was used upon the jury. In the absence of any 
fa ts to shew the existence of any such conditions, can it be fairly 
said, after a careful examination of the evidence, that there is 
such a preponderance of evidence against the verdict as to make 
it appear that twelve men acting reasonably could not have 
so found ? The plaintiffs selected their own form of tribunal, 
namely, trial by jury ; and, the first jury having disagreed, the 
plaintiffs again select this mode of trial and fail. Justice would 
not he done to this defendant by giving these plaintiffs the 
right to have a third trial before another and different tribunal : 
Metropolitan R.W. Co. v. Wright (1886 . Il App. Cas. 152; 
II am peon v. Guy (1891), (14 L.T.R. 778 ; T ronto lt.\Y. Co. v. 
King, 11908] A.C. 260; Australian Newspaper Co. v. Bennett 

1894), 63 L.J.P.C. T05, at p. 106; Jenkins v. Morris (1880), 
14 Ch. D. 674, at p. 684 ; Stvinncrton v. Margins of Stafford 
(1810), 3 Taunt. 232; Ferrand v. Binglcy Township District 
Local Board (1892), 8 Times L.R. 70.

G. F. Henderson, K.C., for the plaintiffs. Several witnesses 
who saw the occurrence say that there were two boys in the 
buggy, and that the horse was being driven at a reckless rate of 
speed, and was not running away. The plaintiffs were singu
larly fortunate in respect of the characters of these witnesses 
find their opportunities for observation, and their testimony is 
such that there can he no reasonable doubt ns to the fact. The 
• v dence of the defendant and the hoys was characterised by a 
large number of minor discrepancies and contradictions sufficient 
in themselves to destroy its value as evidence ; and, in the result,

ONT.
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1013

Rkiffex-

Dcr.
Argument
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0NT- the weight of evidence was overwhelmingly in favour of the
g plaintiffs on the main issue of the actual occurrence of the
1913 injury (o the tiffs. There was not a tittle of evidence that 
— the plaintiffs had themselves been in any way negligent ; but, on

the contrary, there was evidence that they were crossing tie 
street carefully, and could not have avoided the injury. Not 
withstanding the overwhelming weight of evidence, the jury at

Argument the second trial answered all the questions submitted to them in 
favour of the defendant, going so far as to find contributory neg
ligence without a .scintilla of evidence to support the finding. 
The plaintiffs cannot pretend to explain why the jury found as 
they did. It is true that the plaintiffs were handicapped with a 
jury in being persons of superior social status suing a defendant 
who appeared to be one of lesser social status, and that the injury 
to the plaintiffs, particularly to Mrs. Fenwick, was so severe that 
any verdict must necessarily be for a large amount. It was also 
a fact which had to come out in evidence, but which could be 
used effectively with a jury, that the plaintiffs were obliged, 
under a doctor’s orders, to “go south’* to Old Point Comfort 
In Mrs. Fenwick’s case this was thought necessary to health of 
mind as well as health of body, but to a jury it was made t ■ 
appear as a luxurious pleasure trip intended to be at tin- 
expense of the defendant, and one which could only be taken by 
people of wealth. Whatever the real explanation may be, tin- 
plaintiffs have asked for and obtained from a Divisional Court 
new trial, on the plain ground that the findings of the jury 
were so contrary to the great weight of the evidence as to for" 
the mind of the Court to the conclusion that they were unreason 
able and almost perverse. The plaintiffs arc of course aware 
of the rule laid down in such cases as Metropolitan R.W. Co. x. 
Wright, 11 App. ( as. 152, and Metropolitan Life Insurance Co. v. 
Montreal Coal and Towing Co. (1904), 35 S.C.R. 266; but tin y 
are equally aware that where there has been such a manifest 
miscarriage of justice as there was at the trial of this action, it 
is not only the right but the duty of an appellate Court to set 
aside the verdict : Cox v. English Scottish ami Australian Haul;. 
[1905] A.C. 168. In this case there can be no reasonable doubt 
as to what the learned trial Judge would have done had there 
been no jury. The plaintiffs also recognise that this fact is only 
an element : Toronto R.W. Co. v. King, [1908] A.C. 260, but 
it is an important element in considering the proper exercise of 
discretion by the Court appealed from. The plaintiffs submit 
that the term of the order of the Divisional Court directing the 
new trial to be without a jury was altogether proper. While the 
reported eases are few, the practice is neither new nor unknown, 
many such orders having been made since McGunnighal v. Grand 
Trunk ILW. Co. (1874), 6 P.R. 209. The directing of a new

4
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trial without or with a jury is a matter of discretion. And. while 
the Court of Appeal has power to interfere with this exercise of 
discretion, it will lie very slow indeed to do so: Annual Practice, 
1012, vol. 2, p. 598: llolmested and Langton’s Judicature Act, 
dnl ed.. pp. 150, 155, 150: Since there have already been two 
trials of the action, and it is conceded that all the evidence is in, 
1 asked tin- Divisional Court to direct judgment to he entered in 
accordance with the findings that the jury should properly have 
made, hut it was pointed out that the powers of a Divisional 
Court under ( on. Rule 015 are not as extensive as those of the 
Court, of Appeal under Con. Rule 817 : llolmested and Langton, 

812 (t mi., 1059 it seq.; Allcock v. Hall, [1891] 1 Q.B. 444. 
This Court should exercise its authority and finally dispose of 
the action, directing judgment for the plaintiffs for such amount 
•is the evidence would seem to warrant.

Fripp, in reply.

ONT.

s. c. 
1013

Dkv.

Argument

April 7. The judgment of the Court was delivered by Mw-imi. 
Meredith, C.J.O. :—This is an appeal by the defendant from an 
order of a Divisional Court of the High Court of Justice, dated 
the 30th September, 1912, setting aside the judgment which had 
been directed to he entered by Riddell, J., on the 23rd April.
1912, on the findings of the jury, after the trial before him at 
Ottawa, on the 22nd and 23rd days of the same month.

The action is brought to recover damages sustained by the 
respondents owing, as they allege, to their having been negli
gently run down by a horse and carriage driven by a son and 
agent of the appellant.

The horse and carriage, which belonged to a livery stable 
keeper named Landreville, had been, on the morning of the day 
on which the respondents were run down, let to hire by him to 
tin- appellant, as the respondents alleged ; to his son Percy, as 
the appellant alleged.

The running down of the respondents, as they alleged, was 
caused by the reckless and negligent way in which the horse was 
being driven by the appellant’s son Percy ; but, as the appellant 
alleged, was caused by the horse having taken fright at a motor 
vehicle and run away, and without fault of the son, who had 
lost control of it, run the respondents down.

There was evidence on both sides on these two questions, and 
both of them were answered in favour of the appellant.

The appellant also alleged that the respondents were guilty 
of contributory negligence ; and that issue was also found in his 
favour.

The findings of the jury were set aside by the Divisional 
Court, and a new trial was ordered to be had between the 
parties, before a Judge sitting without a jury.
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ONT. The Divisional Court came to the conclusion that the answers
s. c.
1913

of the jury were “so entirely against the evidence” that it was 
“apparent that for some reason the jury must have given effect 
to some improper consideration, or have acted unreasonably,

Rbiffex-
STBIN

I)ey.

and that there” had “not been a fair and impartial trial.”
A perusal of the notes of evidence has satisfied me that then 

was no evidence whatever to warrant the findings of the jury
Meredith,

C.J O.

1

as to contributory negligence, and that the evidence upon tin 
other issues preponderated in favour of the respondents.

If it were not for the findings as to contributory negligence,
I do not think that, according to the well-established rule as to 
setting aside verdicts of juries, the Divisional ( ourt would haw 
been warranted in setting aside the findings of the jury.

Upon the other issues there was, its 1 have said, evidence 
given on both sides proper to be submitted to and considered by 
the jury ; and I am unable to say that their findings upon those 
issues were such as reasonable men might not have made ; but 
their answers to the questions directed to the issue as to con
tributory negligence, having, as I have said, nothing to support 
them, indicate that, as the Divisional Court concluded, the jury 
must have given effect to some improper consideration, and, in 
other words, that they did not discharge the judicial duty which 
rested upon them.

It is true, that, having found the other issues in favour of tin- 
appellant, their findings as to contributory negligence were n t 
necessary to the success of the appellant; hut that, in my opinion, 
is no reason why they may not properly be considered in 
determining whether the other findings should be set aside. If 
as to some of the issues the proper conclusion is, that the jury 
did not discharge their judicial duty, but must have been in
fluenced by some improper consideration, the appellant has no 
reason to complain if the conclusion is reached that the same vin- 
affected the other findings.

*

While I am, for these reasons, in favour of affirming the 
order of the Divisional Court setting aside the findings of the 
jury, 1 desire to say that it is, in my opinion, of the utmost im
portance that the rule to which I have referred as to setting aside 
verdicts of juries shoulu not be departed from. Departure from 
it results in adding more uncertainty to the proverbial uncer
tainty of litigation, generally results in loss rather than benefit 
to the party in whose favour the rule is relaxed, and always adds 
to the costs of the litigation.

I do not think that the direction that the new trial shall he 
had before a Judge without a jury ought to have been made. 
A jury Ls an eminently proper tribunal for the trial of the 
matters that are in issue between the parties; and 1 cannot 
believe that a fair trial cannot be had by a County of Carh-ton
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petit jury ; and it is to be borne in mind, also, that, if the 
respondents do not desire to have the case again tried by a petit 
jury, it is open to them to have a special jury summoned.

1 would, therefore, vary the order of the Divisional Court 
hv striking out the direction as to the mode of trial, and would 
in other respects affirm it and dismiss the appeal, and would 
make no order as to the costs of the appeal.

S C. 
1913

Order below varied.

McGUIRE et al. (defendants, appellants) v. OTTAWA WINE VAULTS 
CO. et al. (plaintiffs, respondentsi.

Supreme Court of Canada. Sir Charles Fitzpatrick. C.J., and Dariis,
1 ding ton, Huff, Anglin, and Brodeur, ,/./. Xfay 6, 1913.

1. FB.XVnVi.KXT COXVF.YAXCES (8 VII—35)—VOLUNTARY CONVEYANCE—SET
TING ASIDE AT INSTANCE OF SUBSEQUENT CREDITOR.

A voluntary conveyance that i« made with intent to effect future 
creditors only, may be set a*ide at the in-tance of one who subse
quently lieeame a creditor, although there were no creditors remaining 
whose debts arose before the date of the conveyance.

I Ottawa Wine Vaults Co. v. .1tcfhlire. 8 D.L.H. 229. 27 O.L.R. 319. 
affirmed; Mnckay v. Douglas, L.H. 14 Eq. 100. followed.]

Appeal by the defendants, J. L. McGuire, and Hattie Mc
Guire, from a decision of the Court of Appeal for Ontario, 
Ottawa Wine Vaults Co. v. McGuire, 8 D.L.R. 229, 27 O.L.R. 
319, reversing the judgment of a Divisional Court. 24 O.L.R. 
’>91. and restoring that of the trial Judge in favour of the plain-

CAN.

The appeal was dismissed.
F. It. Proctor, for the appellants:—The Court of Appeal 

rested its judgment against the appellants on the eases of Cross- 
I'll v. FI worthy, L.R. 12 Eq. 158, and Mackay v. Douglas, L.R. 
14 Eq. 106. But the principle of those cases is, that where a 
person makes a voluntary settlement on the eve of engaging in 
trade the onus is on him to prove that he was in a position to 
make it. That proof has been made by the appellants in this 
cas.-. And see French v. French, 6 DeG. M. & G. 95; Auckland 
v. Rose, 7 Gr. 440; Re Lane-Fox, [ 1900] 2 Q.B. 508, at page 
•>ld. In Collard v. Bennett, 28 Gr. 556, Vice-Chancellor Spragge 
upheld a voluntary settlement under conditions very similar to 
those in the present case. Mrs. McGuire gave valuable considera
tion for the Madoe property. The release of a supposed right of 
dower is sufficient. May on Fraudulent Conveyances, 3rd ed., 
226.

II'“Vi, K.C., for the respondents, referred to Jackson v. Bow- 
wan, 14 Gr. 156; Campbell v. Chapman, 26 Gr. 240.

6—13 D.L.B.
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The Chief Justice:—I am of opinion that this appeal should 
be dismissed with costs.

Davies, J. (disputing) :—1This is an appeal from a judg 
ment of the Court of Appeal for Ontario reversing the judg
ment of the Divisional Court (Chief Justice Falconbridge dis
senting), and restoring the judgment of the trial Judge, Chief 
Justice Muloek. setting aside a conveyance made by the appel 
lant, John L. McGuire, to his wife, of the former’s equity in a 
hotel property in the village of Madoc, on the ground that such 
conveyance was fraudulent and void as against the grantor"' 
creditors under the statute 13 Elizabeth.

The debts due the creditors of McGuire, at tin; time of the 
execution of the impeached conveyance, outside of the mortgage 
debt secured upon the property conveyed, were contracted soni'- 
time subsequent to the conveyance. Only two creditors gave 
evidence respecting the debts due them and it shewed that their 
debts were contracted long after the impeached settlement was 
made. There was no evidence that any of McGuire’s délits whieh 
were due at the date of the settlement remained unpaid at the 
date of the insolvent’s assignment. The mortgage debt was one 
secured upon property much more than sufficient to pay it and 
may, therefore, for the purposes of this action, be disregarded: 
Jcnkyn v. Vaughan (1856), 3 Drew. 419, at p. 42G.

It may be conceded as established by the cases that the stat
ute extends to subsequent creditors. They have the same right 
to set aside an alienation made with intent to delay, hinder or 
defraud them, as creditors whose debts were due at the date of 
the alienation, but they have a more difficult task in proving a 
fraudulent intent on the part of the grantor in the ease of a 
voluntary settlement. In such case they must prove either an 
express intent to delay, hinder or defraud creditors or that, after 
the settlement, the grantor had not sufficient means or reason
able expectation of being able to pay his then existing debts: 1) 
Ilalsbury’s Laws of England, page 88, par. 180. The cases 
there cited, I think, support that proposition.

The Courts below have all found that the impeached settle
ment was a voluntary one and I shall deal with the case on that 
finding, though I am bound to say I should have some difficulty 
in reaching it on the evidence. There is no pretence for saying 
that any fraudulent intent, under the statute, was proved, and 
the single question left, was, whether the grantor after the 
settlement, was left without sufficient means or reasonabh- .-x- 
pectations of being able to pay his then existing debts, ami so 
that a fraudulent intent might be inferred. As to the financial 
condition of McGuire at the time he made the settlement, I think 
the statement embodied by Riddell, J., in his judgment, a fair
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and proper one. It omits the Madoc property, the settlement 
of which is in question, and the mortgage upon it. and subject 
to which the property was conveyed to Mrs. McGuire, and aside 
from that, shews McGuire to have been left with assets of the 
value of $14,180 and liabilities amounting to $3,947. Amongst 
the assets was included $8,500 which he had paid for the Ottawa 
business and chattels, including the “goodwill.” 1 agree that, 
looking at McGuire's financial position from a business stand
point. there is no reason in the world why its value should not 
be taken into consideration. Hut, when you are considering 
that financial position with respect to a settlement made by the 
man upon his wife of part of his property, and determining 
the “intent” with which it was made, to omit the value of such 
goodwill from your consideration would be, to my mind, most 
unfair.

The learned trial Judge, in his statement of McGuire’s fin- 
ancial condition at the time of the making of the settlement, in
cluding the Madoc property in the assets and the mortgage 
secured upon it in the liabilities, shewed the latter to have 
been $14,711, while the assets he estimated at $20,754. Deduct
ing from these assets the $15,(MX) estimated value of the Madoc 
property, he reduced them to $11,754. Hut the learned Chief 
Justice, while deducting the whole value of the Madoc property 
from the assets, omitted at the same time to deduct the amount 
of the mortgage upon that property from the liabilities. This, I 
think, was a manifest mistake on his part as the mortgage délit 
of $3,250, being secured upon a property of the agreed value of 
$15,000, should, in such a statement as was being prepared, have 
been omitted from the liabilities. Hut, in addition to that, the 
learned Judge omits any allowance for the goodwill of the 
Ottawa business, and only allowed $1,134.23 for the chattel 
property in that business which was valued at $3,500. The 
reason assigned for this large reduction was that the $1,134.23 
represented the actual cash, $571.23, which McGuire’s estate 
received at a much later date when the insolvency took place as 
the result of a forced sale by the landlord of the chattels. The 
landlord when McGuire assigned had distrained under the terms 
of the lease upon the goods and chattels for three months 
advance rent, and these $571,23 wen* the net proceeds of the 
sale. The balance of the $1,134 consisted of $563 received from 
the insurance company for a part of the property burnt in a 
tire which occurred before McGuire’s assignment. Hut even 
with these reductions which I cannot accept as fair, there was 
added to the above assets of $11,754 (without the Madoc pro
perty), $4,634.23, namely, cash in hank, $1,500, stock on hand 
$2.(XX), and chattels property $1,134.23. Thus an apparent 
surplus of only $1,134.23 of assets over liabilities was shewn
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which, if the error I have pointed out of counting the mortgage 
debt as part of the liabilities while, excluding the property on 
which it was secured from the assets, was corrected, would leave 
a surplus of $4,877.23. No allowance was made for the hotel 
license or the lease, or the goodwill of the business. The hotel 
license was valued in the consideration McGuire had paid at 
from $3,000 to $5,000.

On the facts as he found them, and formulated in this state
ment, the learned Chief Justice drew the inference that tie1 
settlement was fraudulent and void under the statute.

I have already stated why I accept Mr. Justice Riddell's 
statement of McGuire’s financial position at the time he mad 
the settlement as correct. It shewed McGuire to have had a wry 
handsome surplus of assets over debts and quite justified the 
settlement he made upon his wife. 11 is business in Ottawa had 
continued prosperous from the time he bought it and remained 
so for six or eight months afterwards. The firm’s obligations 
seem to have been met with reasonable promptness as they 
matured, and to McGuire the outlook was promising. Then* was 
no indication or anticipation by either defendant that the ven
ture was likely to prove a failure. My conclusion is that Mc
Guire was clearly solvent when he made the settlement. He 
made that settlement in consequence of a promise given by him 
to his wife when at his solicitation she joined with him in the 
conveyance of some property he owned in Toronto. He and 
she both thought she had a dower interest in that property. 
They may have been wrong in their belief, but from their evid
ence both husband and wife believed she had. She thought she 
had a moral claim at any rate to the Madoc property as she had 
done as much, if not more, to build it up, and make it what it 
was than her husband had done. He admitted that to la She 
was apparently living in Toronto with her two invalid daugh
ters, and the settlement seems to have been made hen their 
home there was broken up, and a very short t after she 
signed away whatever rights she had in the Tor to property. 
It was made at a time when, if the statement of his financial con
dition I accept is correct, he was undoubtedly entitled to make 
it. Even if the onus of proving that is cast upon him on the 
assumption of the settlement being a voluntary one, I think he 
has discharged it.

What, then, if this story is true, brought about the insol
vency? A perusal of the evidence satisfies me that it was 
brought about by causes which could not have been foreseen or 
anticipated when he made the impeached settlement.

In the summer of 1909, McGuire Bros, were compelled by 
the License Commissioners to move their bar from the corner 
of Bank and Sparks streets, a great thoroughfare, to the upper
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side of Bank street. This change necessitated extensive altera
tions living made, claimed to have cost about $4,000. This, of 
course, was not. and could not have been, anticipated in Nov
ember. 1908. To make these necessary changes, good paying 
tenants of theirs were dispossessed, and their rentals lost. In 
the early part of 1910. the fire took place causing further dam
age to their business and much loss. McGuire states, in his evid
ence, that the direct loss in receipts of the bar from the change 
compelled by the License Commissioners was 25 per cent. The 
rentals of the tenants they had to dispossess so as to make room 
for the new bar, amounted to $110 per month, and McGuire 
says they were not able to get a tenant for the corner they 
vacated. Then the municipality brought into effect a by-law to 
reduce the number of licenses in the city, and that made it im
possible for them to sell out. Reverses began about June, 1909. 
They struggled from that date under the adverse circumstances 
I have above stated from the evidence, to meet their obliga
tions. until December. Then followed the plaintiff’s suit and 
the assignment followed by the landlord’s distress for three 
months’ advance rent, and the sale under the distress with its 
usual pitiful returns.

In all of these facts as stated in evidence, I see nothing to 
justify the conclusion that the insolvency could have possibly 
been foreseen in November, 1908. The proper inference is that 
it was brought about by causes which could not have been rea
sonably foreseen at that time, or for many months afterwards, 
and so forms an exception to the general rule respecting volun
tary conveyances preceding insolvency.

It was said that this case was governed by that of Mackay 
v. Douglas (1872), L.R. 14 Eq. 106. I do not think so. The 
broad ground upon which that cast- was decided is stated by 
the Vice-Chancellor, at page 122. to be that a man who contem
plates going into trade cannot, on the eve of doing so. take the 
bulk of his property out of the reach of those who may become 
his creditors in his trading operations. The facts of the two 
cases are not analogous. McGuire was not like a man “going 
into trade” for the first time when or immediately after he 
made the settlement. He appears to have been for the greater 
part of his life in the hotel business, and he did not, as I have 
shewn, take the bulk of his property out of the reach of his 
creditors. I think it is a case forming an exception to the prin
ciple laid down in Mackay v. Douglas (1872), L.R. 14 Eq. 106, 
an exception explicitly stated by the same learned Justice 
Malins, V.-C., in Crossing v. Elworthy, L.R. 12 Eq. 158, at page 
167. In the case of Hr Butterworth, Ex parte Bussell (1882), 
19 Ch.D. 588, Jessel, M.R., says, at page 598:—

Tile principle of Mackay v. Douglas (1872), L.R. 14 Eq. 1M. and that
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line of onsw, is this, that a man is not entitled to go into hazardous busi 
ness, and immediately before doing so settle all his property voluntarily, 
the object being this: “If I succeed in business I make a fortune for my
self. If I fail, I leave my creditors unpaid. They will bear the lose.”

I think if that expresses the true principle it would be im
passible to bring this case within it. The business be was en
tering into in Ottawa was the one he had been engaged in all 
his life. It was not a new business nor was it a hazardous one 
in the sense in which that word is used by Malins, V.-C., in 
Mackay v. Douglas, L.K. 14 Eq. 106, and by Jessel, M.R., in 
lie Buttcrworth, 19 Ch.D. 588.

The settlement impeached did not embrace “all of his pro
perty” or indeed the larger part of it. It embraced practically 
that part of the property which the wife had herself in great 
part built up. It was made by a man who was not insolvent at 
the time he made it, but became so afterwards from accidents 
and causes which he neither did or could have anticipated. It 
does seem to me to be rather the refinement of irony when the 
two chief creditors, the Wine Vaults Company, and the Capital 
Brewing Company, in order to defeat the claim of the wife and 
children to a portion of the property which the life’s labours of 
the former largely created, unite to proclaim a business a 
“hazardous” one which they themselves exist upon, and supply 
with the “sinews of war” to keep alive, and on a commercial 
basis.

I am of opinion that the appeal should be allowed, and the 
judgment of the Divisional Court restored.

Idlngton, J. Idinoton, J. :—I think this appeal should be dismissed with 
costs for the reasons assigned by the judgment of the learned 
trial Judge, the dissenting judgment in the Divisional Court, 
and the judgments in the Court of Appeal.

Counsel for appellant quite properly points out that there 
is an oversight in the first of these in one set of figures neees- 
sarily taking into account the Ma doc mortgage, and in the next 
set of calculations not making allowance therefor, but I appre
hend the result of these figures did not afifect the learned Judge’s 
conclusions at all.

The broad features of the case he presents are a voluntary 
conveyance by a man three months after he had made a fatal 
mistake in a business venture, and had some reason to see it was 
such, as evidenced by his increasing liabilities, and his inability 
to explain better than he did how he became, fifteen months 
later, hopelessly insolvent.

Making every allowance for his misfortunes hardly accounts 
for what happened, save that he had made such a mistake in so 
venturing.
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Licenses, goodwill, and other such non-exigible assets must 
lie put aside by any man hoping to shew solvency in eases of 
this kind.

Durr, J. :—I think there is not sufficient ground for im
peaching the finding of the learned trial Judge that the convey
ance was voluntary; but I do not agree that the circumstances 
justify the conclusion that the necessary effect of the convey
ance was to defeat or delay existing creditors. The burden was 
consequently upon the plaintiffs at the outset to slo w that the 
conveyance was made by the debtor with a view to protecting 
himself or his family against the consequences of failure in the 
business into which he had a short time before entered. I 
think the fact that a collapse did come within a few months after 
the execution of the conveyance was sufficient to shift the bur
den to the appellants of shewing that such was not the i itent 
of the transaction. I do not think that burden has been dis
charged.

Axolin, J. ;—It is clearly established, os has been found 
in the Courts below, that the conveyance by the male defend
ant to his wife was voluntary. Tin* considerations now suggested 
to support it are after-thoughts and purely illusory.

1 am not satisfied that it is on unfair inference from the 
judgment of the learned trial Judge that he reached the con
clusion ascribed to him by the dissenting Chief Justice in the 
Divisional Court, and by the unanimous Court of Appeal—in 
which they expressly concur—that this conveyance was made 
with the intent of protecting the property transferred from the 
claims of possible, if not probable, future creditors of the hazard
ous business in which the defendant John L. McGuire hail 
shortly before embarked. Neither am I convinced that this con
clusion is not warranted by the evidence. The appellants have, 
in my opinion, failed to make a case for disturbing it. Other 
n-asons for the transfer put forward by them do not account 
for its having been made when and as it was. I agree with the 
Court of Appeal that this case is governed by the principles 
on which Mockay v. Douylas, L.R. 14 Eq. 106, approved by the 
Court of Appeal in Ex parte Itussell, 19 Ch.D. 588, was de
cided.

The defendants are, however, entitled to a formal rectifica
tion of the judgment pronounced by the trial Court. The de
fendant Hattie McGuire had an inchoate dower right in the 
Madoe property. A conveyance of that property by her to the 
assignee, as directed in the second paragraph of the judgment, 
might deprive her of that right. Of course this was not in
tended, and, had attention been drawn on the settlement of the
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minutes to this possible effect of the conveyance directed by 
the judgment, provision, excepting from its operation Mrs. 
McGuire’s dower right, would certainly have been made. In 
actions such as this, the relief granted is properly confined to 
setting aside the impeached conveyance, thus removing it as an 
obstacle to the creditor's recovery under executions against 
their debtor. The first paragraph of the judgment accomplish! - 
this. Moreover, it is inconsistent to declare a conveyance void 
and to set it aside, and then to direct that the grantee under 
that conveyance shall convey to the assignee for the benefit of 
the creditors, tin- property of which she has thus been already 

The judgment of the trial Court should Ik* amended 
by striking out the second paragraph.

With this variation this appeal should be dismissed with 
costs.

Hrodei r, J. :—I concur with Mr. Justice Anglin.
Appeal dismissed with costs.

ONT.

S.C.
1913

Pe AURORA SCRUTINY.
Ontario Supreme Court, Lennox, J., in Chambers. April 7, 1913.

1. PROHIBITION (8 1V—15 ) —To COUNTY COURT JUIKiE—SCRUTINY OF BAL
LOTS—Certifying result of election—Exceeding jurisdiction.

A ( .unity Court judge may be prohibited from certifying the result 
of a ft km 1 option election on a scrutiny of the ballot» cast, where In* 
hae exceeded or propose» to exceed his jurisdiction.

life Salt fleet Loral Option By-law, hi O.L.R. 293, followed; Banco* 
v. Somes, :iS L.J.N.S. M.C. 1VU, considered; Bey. v. County, 27 0.1:. 
1H1. and Davidson v. Taylor, 14 P.R. 78, distinguished.]

2. Elections (§ II B 3—70)—Scrutiny—Extent of determination—Dis
QUALIFICATION OF VOTER—NoN-BEBIOENCE.

Whether removal from a town disqualifies a person as a voter w.iy 
lx- determined on a scrutiny of ballots cast at a local option election.

| Ur Salt fleet l.oeal Option Bylaw (1908), 10 O.L.R. 293, followed. |
3. Elections (8 II B3—70)—Scrutiny — Extent of determination

Voter’s name improperly on voters’ list.
I"m 1er sec. 23 of 1 Geo. V. eh. 04, R.S.O. 1914, eh. 215, whether 

the name of a non-resident who voted at an election wa.s improini 
placed on the voters’ list may be determined on a scrutiny of the 
ballots cast.
|Ife West Lome Scrutiny, 4 D.L.R. 870, 20 O.L.R. 339, 47 (an. 

S.V.R. 451, applied.]
4. Election■ (1 II B3—70)—Scrutiny—Extent of determination —

Leo A LIT Y OF BALLOT OF person voting twice.
Whether the ballot of a person who voted twice at an election was 

legal may be determined on a scrutiny of the ballots cast.
5. Election s (1II B 3—70)—Scrutiny — Extent of determination -

Qualification of voter—Removal from ward—Validity of
iiallo?.

■Whether the removal from a ward of a municipality of a jm-i ~«»n 
whose name was on the voters’ list, disqualified him from easting a 
legal ballot in such ward may be determined on a scrutiny of the 
lmllots cast at the election.

6656
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ii. Ki.kvtio.xs < S II 1*3—70)—Scrutiny—By-law election—Certifying 
result—Effect of illegal ballots.

On a scrutiny of the Ballots cast at a local option by-law election 
where there were illegal votes cast and where the count upon the inclu
sion of such votes gives a majority for the by-law, the judge may with
out inquiry n< to whether the illegal votes were for or against the 
proposition, deduct the total of such illegal votes from the total cast in 
favour of the by-law, ns there is no way of compelling testimony to 
prove for which side any of the persons who illegally voted had cast 
their ballots.

[ Ifr Mr si Lome Scrutiny, 4 D.L.R. 870, 20 O.L.R. 331), 47 Can. S.C.R. 
451. followed.]

Application by Thomas A. Manning for an order prohibiting 
one of the Junior Judges of the County Court of the County of 
York from finding, upon a scrutiny of the ballots cast at the 
voting upon the local option by-law of the Town of Aurora, that 
five or any number of illegal votes were cast in favour of the 
by-law ; and from issuing to the town council a declaration that 
the majority of the votes was against the by-law ; and from 
imposing costs upon the municipality.

The application was dismissed.
II. K. Irwin, K.C., and T. Urquhart, for the applicant.
Janus Ilavcrson, K.C., and Erie N. Armour, for Alfred V. 

Snowdon, the applicant for the scrutiny, respondent upon this 
application.

Lennox, J. :—I think the costs can properly lx- left out of 
the consideration of this motion. Costs are in the discretion of 
the Judge; the question docs not concern the applicant ; and the 
municipality has not moved.

I have had the advantage of perusing the findings of the 
learned County Court Judge and the certificate he proposes to 
issue, ami there is is no finding that “the illegal votes were 
east in favour of the by-law.”

It is-of some importance to keep in mind that counsel for the 
applicant were emphatic in declaring that the six votes decided 
upon the scrutiny to be illegal were all clearly illegal; but not 
perhaps vitally important ; as the question in the end is, not 
whether the learned Judge reached a correct conclusion in law, 
hut had he the right—that is, the jurisdiction— to inquire into 
tin* validity of the votes in question ? Error in law is only a 
b isis for prohibition when the Judge thereby créât as for himself 
a fictitious jurisdiction. See cases collected in In rc Long 
Point Co. v. Amhrson (1891), 18 A.R. 401.

As a preliminary objection, Mr. Armour submitted that the 
application is too late; that the County Court Judge has done 
everything except “certify the result to the council,” as pro
vided for by sec. 371 of the Municipal Act; and, this being, as he 
argued, a purely ministerial act, there is nothing to prohibit. He
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referred me to Regina v. C aurai y (1895), 27 O.R. 181, and David
son v. Taylor (1890), 14 P.R. 78. These cases are clearly 
distinguishable.

I was also referred to Hancock v. Somes (1859), 28 L.J.N.K. 
M.C. 196; and, in the absence of a direct decision, this case 
would afford some ground for the argument that certifying to 
the council is a ministerial act.

Mr. Armour, however, overlooked the circumstance that in 
In rc Salt fled Local Option By-law (1908), 16 O.L.R. 293, it is 
distinctly held that certifying the result is a judicial and not a 
ministerial act; with the result in that case that the County Court 
Judge was prohibited from giving effect to such of his con
clusions as conflicted with the provision for finality of the 
Ontario Voters’ Lists Act.

I am, therefore, of opinion that I have power to prohibit the 
learned Junior Judge of the C ounty Court of the County of York 
if, in what he proposes to do, he is exceeding, or if his proposed 
action results from exceeding, his jurisdiction.

Then, has he gone beyond or is he proposing to go beyond 
his jurisdiction? He inspected the ballot papers, heard evidence, 
inquired as to the right of six persons to vote, and determined 
that the votes given by these six persons were illegal. These 
persons are not all in the same class and they must be considered 
in classes; as, although it is now clearly established that the 
County Court Judge has jurisdiction to prosecute a scrutiny 
vastly broader than a mere recount, he yet has not jurisdiction 
to mrkc an unlimited range of inquiry.

Well, then, two of the persons complained of, A. E. Jacks and 
Aaron Love, were residents of Aurora when the lists were finally 
revised, but afterwards abandoned their residence and were not 
residents at the time of the voting. This class of disqualification 
the Judge had jurisdiction to inquire into without going further 
for authority than the Salt fled case.

Two other persons, Jennie Smith and Hannah Schriener, 
were, I infer, non-residents at the time of the revision of the 
voters’ lists—were improperly put upon the list—and continued 
to be non-residents at the time of the voting. As to the votes of 
these two persons the Judge had not jurisdiction to inquire, by 
reason of the finality of the list, under the decision in the Salt- 
fleet case, as the statute then was; but he had such jurisdiction, 
upon the authority of the majority judgment of the Court of 
Appeal in Re West Lome Scrutiny (1912), 4 D.L.R. 87<>. 3 
O.w.x. 1163, 21 O.W.R. 813, 26 O.L.R. 339, recently affirmed in 
the Supreme Court of Canada. This distinction, however, 
became unimportant before the votes were cast in the present 
case, as sec. 23 of 1 Geo. V. ch. 64 provides : “Notwith
standing the provisions of section 24 of the Ontario Voters
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Lists Act, the certified list mentioned in that section shall not he 
final and conclusive as therein mentioned as to persons who were 
not at the date of taking the vote on such by-law or have not 
been for three months before that date bond fide residents of the 
municipality to which the by-law relates.”

For practical purposes, I need go no further, because, if the 
loss of six votes would determine the issue adversely to the by-law, 
the loss of one vote is equally prejudicial; for the by-law, with 
the vote undisturbed as originally counted, has only the bare 
requisite majority. Hut, as the learned Judge may be prohibited 
from giving effect to any part of his inquiry as to which he 
exceeded his jurisdiction, I should, I think, consider and deter
mine whether he had jurisdiction to continue his scrutiny as to 
the two other persons whose votes he declares illegal.

One of these persons, Thomas Sisinan, voted twice. Concern
ing the other man, Samuel George, as I understand the statement, 
he appeared on the voters’ list as a resident freeholder in two 
wards. Subsequently to the revision of the list, he sold the pro
perty he was living upon, and took up his residence on the other. 
He was, therefore, still a resident in the municipality. It is 
claimed that he should have voted in the ward in which he 
resided. He voted, however, in the other ward.

Now, these t wo men constitute a class by themselves, distinct 
from either of those I have already referred to; and the juris
diction for scrutiny as to these has not, so far as I can see. been 
determined in any ease. Indeed, there are expressions in some of 
the cases which might be taken to mean that the lists, under the 
Ontario Voters’ Lists Act, 7 Edw. VII. ch. 4, are final to all 
intents save as to the specific exceptions provided for by see. 24; 
and. further, that there could be no inquiry other than within 
the limits of these exceptions. The latter part of this proposition, 
at least, has not been actually decided, and has not been involved 
in any of the cases referred to, as the finality of the lists is not 
attacked.

This is not a question of the existence of a legal vote, but is 
a question of the valid exercise of a legal right to vote; and this 
was evidently the attitude of the County Court Judge. He says: 
“In reaching my conclusion I have not in any way gone behind 
the voters’ list, but have treated it, so far as these votes were 
concerned, as to the right of these parties to vote as indicated by 
the voters’ list, as being final and conclusive. It must l>e borne 
in mind, however, that the grounds upon which the votes of 
Sisman and George are attacked are entirely apart from and in
dependent of their right to vote, as apparent on the voters’ list.”

It seems to me clear, then, that the Courts having declared 
that a scrutiny under sec. 371 of the Consolidated Municipal 
Act, 1903, includes the jurisdiction to investigate as to the voter’s
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qualifient ion, so long ns it does not conflict with the finality of the 
lists already referred to, it follows that the Judge has juris- 
diction also to investigate as to whether or not, in a given case, 
the right to vote, finally and absolutely certified by the lists, was 
subsequently so exercised as to constitute the ballot paper depos
ited in the ballot box a legal vote.

1 have, therefore, come to the conclusion that the Judge had 
also jurisdiction to inquire into the validity of the votes of these 
two men.

Acting, then, within his jurisdiction, and coming to the 
conclusion that six of the votes were illegal, the County Court 
Judge proposes to “certify and declare to the Council of the 
Municipality of the Town of Aurora that the majority of the 
votes given upon the voting upon the by-law . . . was against 
the said by-law;” and the applicant contends that the Judge 
should not be allowed to do this.

I think he should be allowed to do it; and, even without cases 
to aid me, I think it is clearly his duty to do so under the statute.

Counsel for the applicant argues that the County Court Judge 
should only report the facts; as was suggested, but not decided, 
in Re Orangeville Local Option By-law (1910), 20 O.L.R. 476.

Section 371, after providing for the inspection of the ballot 
papers and hearing of evidence and arguments, says that the 
Judge “shall . . . determine whether the majority of the votes 
given is for or against the by-law, and shall forthwith certify 
the result to the council.”

Counsel for the applicant strenuously argued that this point 
is not yet covered by authority. I have already said that, even 
in the absence of authority, I would feel bound to say, though 
with great deference to the opinion of eminent Judges to the 
contrary, that what the County Court Judge proposes to do is 
within his jurisdiction and duty under the Act.

Hut I think there is clear authority. In Re West Lome 
Scrutiny (1911), 23 O.L.R. 598, Mr. Justice Middleton held that 
the Judge mast determine whether the by-law was carried or 
not, and must certify the result, namely, whether the vote was for 
or against the by-law; and he directed that the County Court 
Judge should proceed to find out how each of these men voted, 
and prohibited the County Court Judge until this further 
inquiry was made.

When tiie West Lome case came to the Court of Appeal, the 
questions were :—

1. Had the Judge of the County Court of the County of 
Elgin acted within his jurisdiction in inquiring into the validity 
of the five votes in question Î

2. Was the Judge at liberty to certify, ns he proposed to do, 
without actual inquiry as to how these persons had voted, that 
the majority of the votes given was against the by-law!



13 D.L.R.] Re Aurora Scrutiny. 93

Both these questions were decided affirmatively by a majority 
of the Court of Appeal, and this decision ha.s been affirmed by the 
Supreme Court [lie West Lome, 47 Can. S.C.R. 451.]

In the Court of Appeal the learned Chief Justice (26 O.L.R. 
at p. 343) said: “The result should, in my opinion, be that the 
County Court Judge’s ruling was correct, and that his certificate 
should stand.” Mr. Justice Qarrow, at p. 350, said: “Upon 
the whole, after much consideration, I am not prepared to say 
that the learned County Court Judge was wrong in proposing to 
deduct the disallowed votes from the total of those east in favour 
of the by-law. That seems to have been for so long the practice 
that, if a change is desired, it should come through legislation. 
The result is, that, making such deduction, the by-law has not 
received the requisite majority, and the County Court Judge 
should certify accordingly.” Mr. Justice Magee, at p. 358, con
cluding a very carefully reasoned judgment, says: “The Judge 
can arrive at the result only upon the evidence before him, which 
is here that five persons voted who should not have done so, and 
they may or may not all have voted for the by-law; and, there
fore, he cannot say that it has been carried. In my opinion, 
therefore, the prohibition should not have been granted, and the 
appeal should be allowed without costs.”

Upon the whole, it can hardly be said, in view of the decision 
of the Supreme Court in the West Lome ease, that the law was so 
unsettled as to invite this application.

The motion will be dismissed with costs.
Motion dismissal.

STONE iplaintiff, appellant! r. CANADIAN PACIFIC R. CO. (defendants, 
respondents».

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., find Danes, 
Idington, Duff, Anglin, and lirodcur, JJ. May ti, 1913.

1. Master and servant (§ 11 C2—199)—Liabiliity or railway com
pany—Contributory NEGLIGENCE OF SERVANT—COUPLING CARS.

It is not contributory negligence for n brakeninn, while standing 
in a crouching position on the side of n moving freight ear with one 
foot on a loose step (I1 2/* inches below the bottom of the car. and 
holding with one hand to a rung of n side ladder 14 inches shove the 
bottom of the car to attempt to open the car coupler, by reaching 
around the end of the car in order to work the lever operating the 
coupling apparatus, which was considerably shorter than the levers 
commonly used on other cars.

I Stone v. Canadian Pacific Railiray Co., 4 D.L.R. 789, 3 O.W.X. 
973. 14 Can. Ry. Cas. 61, 26 O.L.R. 121. reversed.)

2. Carrier» (6IV A—5186)—Equipment of foreign cars—Railway Act
—Couplers—Short levers.

For a railway company to haul a box freight car owned by a 
foreign company, which waa equipped with a coupling lever so short 
that it could not lie operated without going between the ends of the 
cars, is a violation of sec. 204 (1) of the Railway Act, R.S.C. 1900,
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can he uncoupled without the necessity of men going between the 
ends of the cars.

[Stone v. Canadian Pacific It. Co., 4 D.L.R. 7S!). 14 Can. Rv. Cas. Cl. 
3 O.W.X. 973, 26 O.L.R. 121, reversed.]

3. MASTER AM) SERVANT ( g II A4—07)—LIABILITY OF RAILWAY COMPANY
—Injury to servant—-Co v fling cars — Negligence — ShortCanadian

R. Co.
levers—Foreign cars—Railway Act.

A railway company is liable for an injury sustained by a brake 
man while coupling a ear belonging to a foreign company, that had
a short coupler lever which could not be operated without going 
between the end of the cars; since the hauling of a car so equipped
was a violation of sec. 2<>4 (1) of the Railway Act, R.S.C., ltMHi, 
eh. 37, requiring all freight cars to be provided with couplers that 
can be uncoupled without the necessity of men going between the
ends of the cars.

fStone v. Canadian Pacific It. Co., 4 D.L.R. 7SI). 14 Can. Ry. Cas. <11. 
3 O.W.X. 973, 2ti O.L.R. 121, reverted.]

4. Master and servant ( g II C 2—190)—Liability of railway company 
—Injury to servant—Opening couplers as violation of hi tj:
AGAINST ADJUSTING COUPLERS OF MOVING CARS.

For a hraketnan, while standing on the side ladder of a freight 
car. to lean around the end of the car in order to ojx-n the coupler, 
the lever of which was too short to lie worked from the side of the 
cir. is not a violation of a rule against going lietween moving cars to 
adjust couplers. (per Idington, Anglin, and Rrodcur. JJ.)

Statement Appeal from a decision of the Court of Appeal for Ontario.
Stone v. Canadian Pacific It. Co., 4 D.L.R. 789, 14 Can. Ry. Cas.
61, 3 O.W.X. 973, 26 O.L.R. 121, setting aside the verdict at the ^ 
trial in favour of the plaintiff and dismissing his action.

The appeal was allowed.
The material facts in relation to the matter which are not 

in dispute may be shortly stated as follows:—
The plaintiff, a young man about 22 years of age, enten d 

the employment of the defendants as brakeman in August. 
1910, after being with the Canadian Express Company for live 
or six years and with the Grand Trunk Railway as brakeman.
On the day of the accident, 18th March. 1911, he was engaged as 
brakeman on a freight train running between Toronto and Fraxa 
Junction, a short distance north of Orangeville, on the respond
ents’ line, and among the ears which made up this train was a 
foreign box or freight car belonging to the Wabash Railroad 
which was being returned empty to that company. This car was
equipped with automatic couplers, it had the usual side ladders
near the ends, hut it had no ladders at either end. When the 
train arrived at Holton Junction a car from near the centre of 
the train and attached to the Wabash car had to be uncoupled 
and left there. This was done and it was while the rest of the 
train was being coupled up again that the accident happened. | 
The appellant went on the top of the Wabash car to signal the 
engineer and while there he noticed that the knuckle, t.e., a por | 
tion of the automatic coupler attached to the Wabash car, was j
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closed. For the purpose of opening the knuckle and while the 
car was travelling at a speed of about 7 miles an hour, he went 
down the side ladder in order to get hold of the lever or coup
ling rod by which the knuckle was opened. According to his 
own testimony the appellant went to the bottom of the ladder.
Ilis left foot was resting on the step below the ladder and he was 
holding on with his left hand to the lowest rung of the ladder, 
there being a space of about only 20 inches between them. While 
his right foot was in the air, he tried to reach round the end Statement 
of the car with his right hand and attempted to raise the lever 
or coupling rod. While he was in this cramped or doubled-up 
position the car passed over a crossover between the two tracks, 
the jar caused his foot to slip from the bottom step and he fell 
with his right arm beneath the wheels. The arm was badly 
crushed and lmd to be amputated at the shoulder.

The allegations in the statement of claim were that the side 
ladder from which the plaintiff fell was improperly placed and 
was insecure, that the car was not equipped with end ladders as 
required by the Railway Act and was not properly equipped 
with automatic couplers, in that the lever or coupling rod was 
too short, and to these defects the appellant attributes his acci
dent.

The jury assessed the damages at $0,000 and the learned trial 
Judge on their answers to questions submitted by him, entered 
judgment for that amount against the respondents, but this 
judgment was reversed by the Court of Appeal for Ontario, and 
the appellant’s action dismissed on the ground that the accident 
was not caused by the short lever or want of end ladders, but 
was due to the plaintiff’s own negligence.

Creswicke, K.C., and C. C. Hob in son, for tin* appellant :— 
Sub-sections 1 (c) and 5 of section 264 of the Railway Act were 
passed for the protection of railway employees and should not 
he strictly construed if so doing would defeat that object. See 
Johnson v. Southern Pacific Co., 196 U.S.R. 1, at page 18; Atche- 
son v. Grand Trunk Ii. Co., 1 O.L.R. 168. Interpreting the 
words “of the company” in sub-seetion 5 as meaning “owned 
by the company” would defeat it.

The duty is imposed on the company of providing reason
able safe appliances for their employees: Ainslie Mining and B.
Co. v. McDougall, 42 Can. S.C.R. 420; Marncy v. Scott, (1899]
1 Q.B. 986; and the jury have found that such duty was not 
observed in this case.

Hellmuth, K.C., and MacMurchy, K.C., for the respondents 
referred to Barnes v. Nunnery Colliery Co., [1912] A.C. 44;
Plumb v. Cobden Floier Mills Co., 29 Times L.R. 232.

Sir Charles Fitzpatrick, C.J. (dissenting):—I agree en- mrch.ri« 
tircly with Mr. Justice Meredith. The appellant lost his bal- «iiwnungi.
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ance and fell from the ear after deliberately getting himself 
into an impossible position, and his own negligence in that r 
gard was, in my opinion, the determining cause of the acci
dent.

The appeal should be dismissed with costs.

Davies, J. :—In the final analysis of the evidence as to the 
facts and conditions under which the accident occurred, the 
question whether the appeal should be allowed seems to resoh 
itself into two, first, whether the plaintiff was guilty of contri
butory negligence in his attempt to work the lever attached to 
the coupler of the Wabash car so us to enable the couplers to 
connect, and, secondly, whether the findings of the jury nega
tive this contributory negligence on the one hand, and can he 
fairly construed as imputing negligence to the defendants which 
caused the accident, on the other.

To find the plaintiff guilty of contributory negligence under 
the circumstances, it is not suflicient to find that he erred in 
judgment at the supreme moment when action was promptly re
quired from him. He may have acted unwisely and imprud
ently in attempting to hang on to the ladder with one hand, 
clinging to the rung of the ladder immediately above the lower 
step on which one only of his feet was placed, and with croueli- 
ing, bent body, reaching round the end of the car to get hold 
of and work the lever. The result places it beyond doubt that 
his judgment was faulty and his action dangerous. Hut I take 
it the question is not whether his judgment in the monnnt 
calling for instant action was prudent or otherwise, but whether 
it constituted gross carelessness.

It seems beyond reasonable doubt that if the lever hud been 
long enough to reach the side of the ear or nearly so, the method 
he adopted of going down the side ladder and operating the 
lever from it would liave been quite safe. It was the short
ness of the lever which compelled him to crouch and bend him
self so as to give his arm a long reach and thus make up for the 
shortness of the lever. He had l."> seconds within which to stop 
the ear. If the lever had been of the same length as thos on 
the ordinary C.P.R. cars, it does not seem doubtful that h- 
would have safely worked Tt. The extra reach to get hold of 
the short handle made his position perilous and the jar of the 
car in passing over the crossing of two tracks caused his foot 
to slip from the lower rung of the ladder and he fell with his 
arm under the car wheels.

The plaintiff’s evidence is that the lever was only about 16 
inches long, bringing its length to about 2*A feet from the side 
of the car. The defendants’ witnesses, who inspected the ear, 
but did not measure the lever, say it was about 2l/o feet long,
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which would bring its end to about 1(> inches from the side «if 
the car. No witness on either side suggested it came within 
15 inches of the side of the ear. The jury, in answer to ques
tions and 6, say the plaintiff was injured in consequence of 
defects in the make up of the car, and that tin* ear lacked the 
ladder on the end and the long lever equipment used by tin- de- 
fendants on their cars. They do not find specifically tin* actual 
length of the lever, but they find its shortness, or want of normal 
li-ngth, was one of the defects which caused plaintiff's injuries. 
I do not attach importance to the absence of the end ladder be
cause under tin* circumstances with the rapidly approaching 
cars it seems obvious that it would have been dangerous and 
against good practice for him to have used an end ladder and 
so placed his body between the approaching ears.

It does seem to me that it was at least open to the jury to 
accept plaintiff’s evidence on the length of this lever, and that 
at any rate they could find it was not the long lever equipment 
used on the Canadian Pacific Railway ears, and which doubt
less experience had shewn was necessary in order to comply with 
the requirements of the statute.

They further find in answer to question .1, that as plaintiff 
had not received circular No. 4, he acted as he did to the best 
of liis knowledge, ami in answer to question 7, that he could not, 
under the circumstances, by the exercise of reasonable care, 
have provided for the coupling of the cars with safety to him
self.

It is true that they do not give any answer to the specific 
ipiestion No. 8. whether they found negligence as to the mutters 
in «lispute, (a) in the Canadian Pacifie Railway Co., or b) 
in tin* plaintiff. Rut finding generally that tin* car and its 
linings were not reasonably safe in the respects they intuition 
for the employees in the usual operations of the road; that the 
plaintiff acted, not having received circular No. 4. to the best 
of his knowledge; that he was injured in consequence of defects 
in the make-up of the ear. and that what they found to lie wrong 
was the absence of end ladder and “the long lever equipment 
used by the Canadian Pacific Railway,” ami that plaintiff 
«•mild not. by the exercise of reasonable eare. have provided for 
Hie coupling of the cars with safety to himself; they may have 
concluded that further specification of negligence in either 
party was unnecessary, ami would only involve repetition of 
their previous answers.

It seems to me that these findings, read in connection with 
tie charge of the Chancellor, negative contributory negligence 
«‘I the plaintiff on the one hand, and find negligence in the 
détendants which caused tin- accident on the other.

I may n-mark that the alternative cours«* which was open
7 is D.L.a.
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to the plaintiff when he discovered that the knuckle of the 
coupler of the Wabash car was closed, was, from his place on 
the top of the car, to signal the engineer to stop the train. lie 
says he did not do so because the engineer was not looking. The 
engineer was not examined, and there is no conflict of evidence 
on that point. The course he took in going down the side ladder 
and attempting to operate the lever from it was a perfectly sale 
one had the lever been the ordinary length of those in use on 
the Canadian Pacific Railway cars, that is, a length which would 
enable the brakeman to operate it without being under the 
necessity of placing at least a part of his body between the cars.

The statutory requirement as to trains is found in section 
264 of the Railway Act, which reads:—

Every comp:tny tthall provide and cause to In* used on nil trains modern 
nnd eltieient apparatus, appliances and means

(r) to securely couple and connect the curs composing the train, and t<> 
attach the engine to such train, with couplers which couple automatically 
hv impact, and which can Is- uncoupled without the necessity of men 
going in between the ends of the cars.

This sub-section evidently requires such apparatus and ap
pliances as will enable the couplers to lie efficiently operated 
without the necessity of men going between the cars.

It was argued that this lever of the Wabash ear was suffi
ciently long to enable such purpose to he accomplished when the 
cars were not moving, in other words, that the brakeman could 
have opened the knuckle of the coupler which was closed, and A 
so enabled the cars automatically to be coupled without going 
between the ends of the cars, and that no doubt is so. But 
the question comes hack to the one I started with: Was the 
plaintiff, when he found he could not convey to the engineer 
a signal to stop the train because that officer was not looking, 
guilty of gross negligence or “inviting disaster,M as one of the 
Judges in the Court of Appeal pointedly puts it, by attempting 
to reach the lever in the manner and at the time and under the 
circumstances he did? Was he guilty of gross negligence in his 
attempt or only of an error of judgment at a moment requir
ing prompt and instant decision and action?

The answers of the jury taken as a whole placed the blame | 
for the accident on the inefficiency of the lever on account of j 
its shortness, and must be taken to have absolved the plaintiff . 
from contributory negligence.

I have not reached my conclusions without much tloubl 
founded in part on the absence of specific answers to question ,
8, and in part on the reasonings of the learned Judges of the 
Court of Appeal which were ably supported at bar. Rut 1 feel 
myself bound by the construction I place upon the findings of
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the jury ils Ï interpret them, and upon the conclusion I have 
reached that sub-section (r). of section 264. is applicable to the 
Wabash car which formed part of the defendants’ train and 
which was found inefficiently equipped in not having the long 
lever equipment used by the Canadian Pacific Railway Co. on 
its own ears.

I. therefore, concur in allowing the appeal and restoring the 
judgment of the trial Court, with costs.

Idinoton, J. :—The appellant was a hrakeman on one of the 
respondents’ trains engaged in shunting ears at one of their 
stations. He was on top of a self-coupling ear being moved 
backward to he connected with another car standing on the 
track. He descended the side ladder of the car on which he 
was, in order to reach the lever by which the knuckle might be 
opened or pin raised of the coupler or part thereof attached to 
his ear so as to prepare it to receive and connect with the part 
of the coupler on the other car towards which his train was 
moving at a rate of about seven miles an hour.

He put his left foot in the step which projected below the 
bottom of the car, seized a rung of the ladder with his 
ami attempted with his right hand to reach the lever which was 
unusually short, but failed to reach it, and whilst in this atti
tude the ear crossed a part of the crossing of the tracks which 
gave a jolt or jar and he fell and then his arm was run over. 
The arm had to he amputated near the shoulder. The action was 
brought for the resultant damages. It was tried before the 
Chancellor, who refused to nonsuit and submitted to the jury 
a number of questions; and upon their answers thereto he 
entered judgment for appellant.

The Court of Appeal dismissed the action. Some difficulty 
is experienced in trying to harmonize the several reasons 
assigned therefor, and I shall not attempt to analyze same. 
Broadly apt they may, I think, be properly described ns 
attributing the accident to the alleged unjustifiable conduct of 
appellant in attempting to do what he did.

Incidentally to the determination thus readied the interpre
tation and construction of sections 264 and 317 of the Rail
way Act are dealt with in such a way as to render it more easy 
to reach a conclusion that the appellant is solely blameworthy 
lor the accident. It is important for that reason to settle, if 
possible, the questions thus raised.

I in 1er the caption in said Act of “Operation—Equipment 
anil Appliances for Cars and Locomotives,” appears, first, sec
tion 264, intended to be chief part of an efficient code for the 
purposes indicated.

This section enacts:—
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modern and efficient apparatus, appliances ami means

(<■) to securely < and connect the ears composing the train, and
Stonk to attach the engine to such train, with couplers which couple automatically

r. by impact, and which can In» uncoupled without the necessity of men going
in betwwn the ends of the cars.Car

r. Co. Awl thi n, after gull-sections 2, 3, awl 4, follows sub-section
, f>, as follows:—IK etiin. J.Idli glon, J.

5. All box freight cars of the company shall, for the security of railway 
employee"*, lie equipped with

(а) outside ladder*, on two of the dingomilly opposite end* and side* 
of each car, projecting below the frame of the car, with one step or rung 
of each ladder below the frame, the ladders being placed close to the ends 
and sido* to which they are attnehed; and,

(б) hand grips placed auglewise over the ladders of each box car and 
so arranged ns to assist |»er*on* in climbing on the roof by means of the

Provided that, if there is at any time any other improved side attach 
ment which, in the opinion of the Hoard, is better calculated to promote 
the safety of the train hands, the Hoard may require any of such cars not 
already titled with the side attachments by this section required, to k 
titled with the said improved attachment.

Sub-section (i enables the Board to deal with drawbars, and 
sub-sect ion 7 provides as follows:—

7. The Board may upon good cause shewn, by general regulation, or in 
any particular ease, from time to time, grant delay for complying with 
the provision» of this section.

It Ls attempted to distinguish the otTeet of sub-seetion 5 
from the rest of the section by reason of the use of the ex
pression therein “of the company.” It is pointed out that 
the word “trains” is used in some of the earlier sub-sections 
ami that, therefore, this expression “of the company” must 
mean something elm*, though the entire sub-section is, as if to 
emphasize the very contrary, lieing enacted expressly “for the 
security of railway employees.”

I van hardly appreciate how “the security of railway em
ployees” is to lie obtained in relation to cars that do not form 
part of a train and that in motion. When ears stand still there 
would not seem to be much need for securing employees or any 
one else against their defects.

It does not appear in the reasons given exactly how such 
security is to be attained anywhere else than where the cars are 
in motion and forming part of a train. It is said, however, that 
ears are exchanged with foreign roads which may not In- to 
equipped, and we are referred to section 317 providing for a 
foreign trathe. There is not a word therein or elsewhere in the
Act shewing any discrimination is to lie made between such

6
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foreign and the ' stic ears in relation to the security of the 
employees in this regard. Indeed, section -117 is entirely de
voted to another object and purpose.

The sub-section 7, of section 2(14, may or may not enable 
such discrimination, but if it does not there is none possible. 
And there is no pretence made that the said power has ever 
been exercised in the premises. There is no possibility of pre
tending that by section 317 or otherwise than by said sub-section 
7 has the Board or any one else authority to suspend in favour 
of such foreign cars or use thereof, the provisions of this statute 
for the security of the employees. The more the extent of the 
use of foreign cars is magnified, as it is impliedly in the argu
ment put forward, the less justification is there for importing 
such an invasion of this security the statute was designed to 
provide. If exception had been in the case of other
Canadian railways whose cars had failed to obey the statute, 
then it might have been argued with a degree of plausibility that 
the penalties of the Act imposed by section 38ti must be field 
to he the only mode of relief, inasmuch as interchange of cars 
and traffic are made obligatory. I do not think that would be 
tenable, and no one has been bold enough to so argue.

But why exemption should be made in favour of foreign 
'•.irs of which the owners could not be subjected to such pen
cil i.-s, is something I cannot understand if employees are need
ing and are to get protection. The distinction. I respectively 
submit, is quite unwarranted. When one reflects upon the 
rapidity of judgment needed to be exercised by these employees 
in a variety of ways their situation so often calls for in dis
til irge of their duties, it is not to be supposed in face of such 
legislation that it was ever intended that judgment was to 
I"' needlessly confused by considerations of the different rules 
to be applied to the nationality or kind of cars in relation to 
which it has to be exercised. I think the statute applies and 
must be held to apply to all ears in all trains, including such 
combinations of locomotives and ears as the statute constitutes 
a tri in ;n a yard or elsewhere.

Now. what did this statute require, which, according to 
the interpretation I have given it. related to the ears and train 
in question ? It required modern appliances and these must, 
it is conceded, be progressively so rn as to keep pace with 
»i«dcrn invention and known utility. This Wabash ear in 
question herein had the semblance of an automatic coupler, but 
it failed so lamentably in placing the lever which was to open 
or close it that it did not come up to the standard which the 
respondent and others had adopted before this accident.

(hi any view one may take of the matter the antiquated ap- 
p' nranee of the appliances on this Wabash car as compared with
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those in use by their own company, before the eyes of the in 
speetors of respondent, ought to have arrested their attention, 
instead of their inspection being, as the reasons assigned by tli 
Court of Appeal suggest, a means of shielding the respondent, 
the neglect of these inspectors and those who permitted them 
to act, on their own responsibility in such matter, instead of 
directing their attention to the statute and its requirements 
furnishes the condemnation of the respondent in this regard so 
far as it bears on the issues raised herein.

Then it is said that the provision of the section ri to 
the coupling or uncoupling of cars had only a bearing upon an 
operation to take place by the hands of some employee standing 
upon the ground, and not on the car or a ladder or platform of 
any kind attached to a car. No one lias been able to say so 
as a witness. Some of them seemed adroit in way of answering 
carefully framed questions to indicate that in certain eim-rgmn i. 
this or that mode of doing something in relation to such a pro
ceeding as coupling or uncoupling of cars, might be had prac
tice.

But no one pretends that the raising of the lever in itself 
by a man standing on a ladder of a moving ear, would in every 
case and of itself be bad practice. These couplers may, it seems, 
so get out of order or be so misplaced as to require adjustment, 
and that the employees are warned against (though this man 
was not) doing when the ears are in motion. But what the 
appellant attempted is nothing of that kind. It might he that 
the coupler in question needed such a* ment, hut no one 
pretends such ever was discovered to he the fact. If it had 
been, no doubt, it would have been proven herein as giving some 
semblance of excuse or means of blaming the appellant.

Having read the entire evidence in the case I agree with 
the following extract from the judgment of Mr. Justice Magee 
in the Court of Appeal:—

It in. I think, Hear from the evidence, that it was customary for brakes
men to operate the levers front the ladders while the cars were moving. 
It had lieen done only a few moments lief ore by the other brakesman open
ing the coupler of the adjoining car to make a living «hunt. The conduct* r 
nays it is quite customary, and he would not think of reporting a brake- 
man for doing it. and had never told any one not to do it. The general 
yard-master, called fur the defendants, states that the lever can Ik* operated 
from the side 1 «wider.

It is s to draw a distinction lietwecn operating the lever on a
moving car in order to uncouple, ami doing so in order to couple. Hut 
the plaintilT states, and he is not contradicted, hut indeed I«orne out by 
ntlier evidence, that he had plenty of time to do what he was going to do 
and get around to the side out of the way la*fore the cars would couple. 
Really all he proposed doing was operating the lever on a moving ir 
Nowhere do I IIml that to be forbidden. It was argued that this wa- i

5
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trary to the defendants* circular No. 4 of 15th February, 1011, which, how
ever. the jury find the plaintitV not to have notice of. That circular for
bid» "all act» familiarly known a» taking chances,'* and it call» attention 
to accidents which had occurred “solely by carelessness on the part of some 
employee, such a»,” inter alia, “adjusting coupler . . . when cars arc 
in motion." But Mr. Hawke», the defendants* yard-master, expressly states, 
a» one might expect, that opening the knuckle by the operating lever is 
not "adjusting the coupler." That circular naturally enough put "adjust
ing coupler" in the same category with “turning angle-cock or uncoupling 
hoaebags"—all which would have to lie done by going between the ears on 
the ground. But the circular is luminous in rcsjiect of several operations. 
Thus, it refers to “accidents from holding on side of car," but only "when 
passing platform, building or other obstruction, known to lie close to 
track;" "kicking cars into sidings." but only where other cars are standing; 
and "detaching moving cars" without lirst seeing to the brakes lieing in 
order. This last instance impliedly recognize» the practice of detaching 
moving cars if only the brakes are in order. The plaintil!" was injured in 
an ojieration not a whit more dangerous than those which are here im
pliedly recognized, and not at all one which involved the danger of going 
between cars.
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The appellant was attempting to do just what this practice 
so referred to justifies. In hopes of averting a mishap likely by 
reason of both parts of the coupler, that on the Wabash ear and 
that on the ear to he connected with it, being closed, lie tried 
to reach and raise the lever to open the one on the Wabash ear 
on which lie was. He swears that this, if done, would have 
enabled successful connection, and he is not contradicted in 
regard thereto, or the possibility of its accomplishment by the 
means lie tried.

Wlmt Mr. Justice Magee condemns, and the sole reason for 
his judgment being adverse to appellant, is that appellant took 
such a position in his that the overbalancing of his
laxly, which he thinks was the direct result thereof, disentitled 
him to succeed.

It seems he, standing with one foot on the stirrup part (if 
I may so call it) of the ladder, holding on by a rung of the 
ladder twenty inches or more above that, had to bend down and 
thus he placed in an insecure position and be liable to be jerked 
oil*, as he was. There was nothing impossible in such u feat. 
It was necessary to so bend down to reach the lever, or try to 
reach it. And if he failed, whose fault was it? The utmost that 
is said is that his doing so was bad judgment. That is the evi
dence of the respondent’s own man called to testify as an ex
pert. 1 respectfully submit lie and appellant, as well as some 
of the jury, evidently knew a great deal more of the nature of 
the feat attempted, than some others possessed of higher gifts 
of another sort.

When was error of judgment converted in law into cither

D^B
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CAN. recklessness or negligence ? Who invited him to so act? Who
g c imposed upon him the duty of exercising a judgment determin-
1913 ing how far he should venture ? Who placed before him tin*

■---- necessity for his attempting such a thing and made for him
t the trap into which his misjudgment Ted him?

Canadian If the practice of the men and the masters placed in charge 
Ik'CCoC *’*v re8P0,,(b,nt <li‘l not shew that they felt it was no more than

___’ a question of judgment, then surely the use by respondent of
idington. i. KU(.|, „ defective and illegal lever as this one in question did 

invite him, and as result of its use impose upon him the duty 
of determining how far he ought to venture to avert the damag* 
likely to happen to respondent’s property.

The respondent violated the statute in carrying such a car 
so «‘quipped that the lever could not he reached without this 
undue straining of appellant to serve his master. There is 
not a word in the statute requiring the operation, needed to 
work such couplers, to be done when standing on the ground, or j 
to indicate the protection was solely intended for such cases. 
Invention might well reach the point of making it with greater 
safety on a ear then on the ground. If the longer kind of lever 
used on other cars built and run by respondent had been placed 
on this Wabash ear then there would have been no necessity 
for appellant running any risk. If even one of a shorter de
scription than those of this latest pattern had been on sai«l ear, 
there would have been little risk. And if there had been a | 
ladder on its end as required by said sub-section 5, of section 
i?l»4, the operation needed could have been executed with the 
short lever. Of course, the operator in such case would have 
had to act with such promptness that the act of drawing it j 
would In* over and the operator straightened up or back to 
the top before the two cars being connected had met.

The respondent had equally violated the statute in carrying 
as part of its equipment on this train a car which had no ladder 
properly placed on the end of the car as required by the statute. 
That violation is perhaps not so clearly as the other a possible 
basis for this action. If there had been, however, no such viola
tion of the law, the means of averting the consequence of the 
other violation of law would have had to In* considered if the 
facts had presented such a case. The appellant, or any one so 
situated as he, would In* hound to use that ladder so far as prac
ticable as a means of mitigating the risks to be run in handling 
a car so defectively equipped in regard to the lever.

The point made by Mr. Robinson in his brief argument so 
admirable for its precision and direct bearing on the issue 
raised by a consideration of these subsections in their relation 
to each other, was well taken, and the authority of the case of 
The “Arklow”, 9 App. Cas. 136, at page 139, which he cited,
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is iis undoubted ns the principle of law involved therein. The 
violating of a statute bearing on the duty of a railway com
pany may well have prima facie the like results as attendant 
upon the violation of a statutory rule of navigation though the 
Consequences as to measurement or apportionment of damages 
may not apply.

The reasonableness or unreasonableness of the effort made 
by appellant to operate with such defects has been passed upon 
by the jury, and 1 hold the Chancellor was quite right in sub
mitting that question to the jury, and the Court of Appeal 
wrong in overuling such submission and direction.

Much might he said of the failure to instruct by means of 
the circular No. 4. If it aimed at anything such as appellant 
is said to have mistakenly done, which I do not think it did. 
then that clearly had been brought to the notice of the respond
ent’s authorities a month before, and the need for directing 
regarding it and to stop what had become recognized practice 
by its employees. It was the duty of the company to have seen 
to it. under such circumstances, in such a case that such prac
tices as it describes should cease, and that a copy of the circu
lar was duly delivered, especially in the ease of men compar
atively new to its service.

The appeal should he allowed with costs here and in the 
Court of Appeal, and the judgment of the trial Judge be re
stored.

Drff, J. :—The jury found in effect that the coupling equip- duit.j. 
ment did not conform to the statutory requirements and that 
the accident was due to this deficiency. I think there was 
abundant evidence to support this finding. As to contributory 
negligence :—I think the jury may not unreasonably have 
thought—assuming the appellant in the circumstances in which 
lie found himself on descending the ladder to he chargeable with 
an error of judgment—that he was not fairly chargeable with 
the graver fault of recklessly or thoughtlessly exposing himself 
to unnecessary risk.

Amii.ix, .1. :—The plaintiff appeals against the judgment of Angiin. .i 
the Court of Appeal for Ontario setting aside the judgment in 
his favour entered by the learned Chancellor of Ontario on 
the following findings of a jury :—

1. Wm the car in question owned by the C.P.R. or by another company?
Owned by another company.
2. Was the car and its fittings reasonably safe for the employees of the 

C.P.R. in the usual operations of the road?
We think not.
;t. Was the plaintiff, having regard to nil the circumstances, in his
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method of arranging the gear for coupling the cars, acting according to 
good and proper practice?

Not having received circular No. 4, we think he acted to the best -f 
his knowledge.

4. If not, wherein did lie err?
Was the plaintiff injured in consequence of any defect in the make up 

of the car?
Yes, in our opinion, we think he was.
II. If he was so injured state everything which you find to he wrong.
The ear in question lacked the ladder on end of car and long lever 

equipment used by C.l*.It., in which company he was employed.
7. Could the plaintiff, by the exercise of reasonable care have provided 

for the coupling of the cars with safety to himself?
In our opinion, not under the circumstances.
H. Do you find negligence as to the matters in dispute?
(a) In the C.P.K.
i ft) In the plaintiff.

“(c) Or, in both of them?
11. If so. state briefly what was the negligence in each case.
10. If the plaintiff is entitled to damages, state how much.
The jury have agreed on $11,000 for damages for plaintiff.
The Court of Appeal hold that the evidence did not establish 

any negligence or breach of statutory duty on the part of the 
defendants, hut did clearly establish that the plaintiff’s injury 
was attributable solely to his own fault.

I concur in the opinion of the Court of Appeal that, on it.s 
proper construction, sub-section 5 of section 264, of the Rail
way Act, does not apply to foreign cars being hauled on Can
adian railways in the ordinary course of, or as a result of. in
terchange of through traffic with foreign railways. But, I 
think, the provisions of clause (c) of sub-section 1 of that .sec
tion apply to foreign cars equally with domestic cars when they 
form part of a railway train subject to the jurisdiction of the 
Parliament of Canada. That clause reads as follows: —

2(14. Every company shall provide and cause to lx- used on all train* 
modern and efficient apparatus, appliances and means

(c) to securely couple and connect the cars composing the train, and 
to attach the engine to such train, with couplers which couple automatically 
by impact, and which can lx* uncoupled without the necessity of men ^"ing 
in between the ends of the cars.

Although the words “without the necessity of men going 
in between the ends of the ears” grammatically qualify only 
the verb “can be uncoupled,” the same requirement is intro
duced with regard to the operation of coupling by the qualifying 
phrase “automatically by impact.” Having regard to the 
means provided for preparing the coupler to operate mit» 
matically, viz., a lever extending from it towards the side of 

the fact that it is necessary to use this lever

7
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to open the knuckle of the coupler on one of the cars to be CAN. 
coupled whenever both knuckles are closed, in order to permit 
of their automatic operation, the statute, on its proper con- |JI13
struction, requires that the lever shall he of sufficient length to -----
permit of its being effectively used—whether in coupling or ‘TONK 
uncoupling—without the necessity of men going in between the , xx X',„AN 
ends of the cars. The jury has found that the “make-up” Pacific 
of the car in question was defective in that it “lacked the 1{~ *°‘
. . . long lever equipment used by the Canadian Pacific amIw, j
Railway Co., in which company he (tin* plaintiff) was em
ployed.” The jury further found that the plaintiff was injured 
in consequence of that defect.

According to the evidence of the plaintiff, the lever was 
about 16 inches in length, so that he had to reach 32 inches in 
from the side of the car to touch it. According to the evidence 
of the defendants’ witnesses the lever was about 32 inches in 
length and came to within about 16 inches of the side of the car.
Harry Rogardus, Grand Trunk Car Inspector at Allandale, 
said that the lever “should run from the coupler out to the 
side of the car.” John Hood, C.P.R. Inspector at West To
ronto, said, “ I guess if it came to the edge of the car it would 
be better. . . . Yes, it should come to the edge of the car.”
Wm. Lillew, leading Hand-car Inspector at Toronto Junction, 
in answer to Mr. Creswicke’s question, “And you agrev with 
Mr. Hood that the lever should really come out to the side of 
the ear for better safety, you agree with his evidence /” said, “ I 
agree with his evidence all right enough.” Modern Canadian 
Pacific Railway cars are eonstructed witli the lever coming out 
to the side. On some of the older cars the position of the 
buffers prevents this, but according to the evidence of John 
Hood, “taking the Grand Trunk and the C.P.R. and the ordin
ary trunk lines from the other side,” the usual distance of the 
lever from the side of the car would be 7 or 8 inches. On the 
Wabash car in question, according to the evidence of Win.
I.illew, the lever could have been brought without difficulty to 
within 8 inches of the side—#>., 8 inches farther out than it 
was brought according to the evidence of the defence witnesses, 
and 24 inches farther out than it was brought, according to the 
evidence of the plaintiff. All the witnesses who were ques
tioned on the point admitted that “the shorter the lever the 
greater the danger.” John Hood stated that if the lever were 
as short as the plaintiff said it was it would be so improper 
tint the company would have to change it. It is not surprising, 
in view of this evidence, that the jury found that the equipment 
of the ear with such a short lever was a defect ; and by that 

tiding, having regard to the facts that it is coupled with the 
hading as to the lack of end ladders, and that negligence proper
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answer, 1 have little doubt that they meant that the lever on 
the car was not in conformity with the requirements of tin-
statute, in that it did not obviate the necessity of men going 
between the cars for the purpose of operating the so-callnl

IL < ’«.

automatic coupler. A finding of negligence on the part of the 
defendants is probably involved in the finding of such a defect ; 
but a finding of negligence is not requisite where a breach of
statutory duty causing the injury complained of has been 
established. Such a breach of statutory duty has been fourni in 
the present case, as I understand the answers of the jury—ami.
1 think, upon sufficient evidence. Unless, therefore, the evi
dence makes it so clear that the plaintiff was himself guilty of 
some negligence or improper act which was the sole or a contri
buting cause of his injury that a finding to the contrary would 
be perverse, the verdict in his favour should not have been 
disturbed.

The defendants charge that it was improper to have attempted 
to work the coupling lever from the side ladder of a moving 
car; and that, if this were permissible under any circumstances, 
the crouching position which the plaintiff assumed to perform 
the operation—with his left hand he clutched the bottom rung of 
the ladder; his left foot rested on a step some 16 inches to is 
inches lower; his right foot hung in the air, and his body was 
strained forward and swung around the end of the car to 
permit of his right hand reaching the short lever to open tin 
knuckle of the coupler—entailed very great and unnecessary 
danger. On these issues the jury found in the plaintiff’s favour. 
While the terms in which they couched their finding— that 
the plaintiff could not under the circumstances, by the exer
cise of reasonable care have provided for the coupling of the 
cars with safety to himself—have been made the subject of 
criticism because of the use of the somewhat equivocal words 
“under the circumstances,” I incline to think that the jury 
made sufficiently clear its intention to acquit the plaintiff of the 
charge of contributory fault or negligence—and, of course, to 
negative the view that his injury was ascribable solely to his 
own fault. Notwithstanding this finding, the learned Judges 
of the Court of Appeal have held that the plaintiff’s own care
lessness was the main, if not the sole, cause of his injury, and 
have reversed the judgment in his favour and dismissed the 
action. Willi great respect, I am of the opinion that the evi
dence did not warrant the appellate Court in taking that 
course.

The faults attributed to the plaintiff are (a) that he at
tempted to make the coupling without stopping the train; (b< 
that in endeavouring to make it he assumed an unnecessarily 
dangerous posture.

0
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(a) According to the evidence, to effect a coupling between CAN. 
cars equipped with automatic couplers, the knuckle in the g c‘
coupler of one car should be open and that in the coupler of lnI3
the other closed. With both knuckles closed the coupling can- -—
not be made, and if the cars eoine together with the knuckles in *tonk 
position, although with a momentum which might not be too Canadian 
great with the couplers in proper position, it was stated by Pacific 
counsel for the appellant that there is a probability of the K‘ (<>‘ 
couplers being broken. There is no evidence, however, on this Angiin. j 
latter point. With both knuckles open the attempt to make a 
coupling is only occasionally successful.

While the plaintiff admittedly knew, before he gave the 
engineer the signal to back the train from the freight sheds 
for the purpose of making the coupling, that the knuckle on 
the Wabash car was closed, his evidence, though not as explicit 
as might be desired, is open to the construction that he did not 
then knew that the knuckle on the stationary car, with which 
the Wabash car was to be coupled, was also closed. It is not 
suggested in the evidence that he should have known or ascer
tained how this was before he signalled to the engineer to hack 
up in order to make the coupling. He says he discovered the 
fact after he had reached the top of the Wabash ear which was 
moving at about 7 miles per hour and was then about four 
car lengths from the stationary car—a distance which would be 
covered in about 15 seconds. Asked why he did not then give 
a signal to the engineer to stop, his reply was “he was not 
looking—that is why he did not get one.” While there is no 
charge of negligence against the engineer, there is no contradic
tion of this evidence. There is evidence in the record from 
defence witnesses as well as from witnesses for the plaintiff, 
that it is usual and customary for brakemen to open the knuckles 
of automatic couplers for coupling as well as for uncoupling, 
hv operating the levers from the ladders when cars are in 
motion, and that a lever coming out to the side of the ear can be 
operated from the side ladder “without any trouble.”

The defendants proved the issue of a circular warning their 
employees against the “adjusting” of couplers while cars are 
in motion. Some witnesses deposed that it was the previous 
"unwritten law” that this should not be done. But the plain
tiff. who was not a regular brakeman, had not received this 
«•ircular: and the witnesses for the defendants prove that open
ing tin- knuckle of a coupler by using the lever is not “adjust
ing” the coupler within the meaning of that terms as used in 
the circular. That process is resorted to only when the lever 
fails to work. It involves going between the cars and handling 
the coupler itself. Hence the prohibition. This adjusting or 
handling of the coupler is what two of the defence witnesses
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pronounced dangerous ; and, when pressed on cross-examination, 
the defendants’ witnesses constantly revert to “adjusting” as 
the dangerous and forbidden thing. There Ls no suggestion in 
the evidence of any specific rule of the defendant company iv 
lating to the operation which the plaintiff was performing other 
than that contained in circular No. 4. and the so-called “un
written law” which preceded it, forbidding the “adjusting" 
of couplers on moving cars. What the plaintiff was doing was 
not “adjusting.” The general rule against taking chances is 
referred to. But the evidence is that it is customary, and 
necessary, for certain purposes, for brakcmen to ride on the side 
ladders of moving care, and that it is usual to operate the 
levers of automatic couplers from them. The conductor, liar- 
court, called by the defendants, says he would not report a 
brakeman under his orders for doing so.

There is no evidence that the plaintiff knew of the short
ness of the lever until he attempted to reach it from the side 
ladder with his right hand. On the whole evidence, in my 
opinion, it is not possible to say that the plaintiff's attempting 
to open the knuckle of the coupler while the train was in motion 
was so clearly a wrong or improper thing that it is 
fatal to his right to recover notwithstanding that the jury has 
found in his favour on the charge of negligence against him.
On this branch of that charge there was evidence to support 
the finding, and it should not have been disturbed.

(ft). Then as to the plaintiff’s position when lie endeavoured 
to operate the lever : On reaching the foot of the ladder and 
realizing that the lever was short he was confronted with a 
situation of some difficulty. Had the lever been of normal 
length, the defendants’ witnesses say that he could easily have 
accomplished what he intended to do. The car on which he 
was was moving at the rate of 7 miles an hour. He scarcely 
had time to get down and open the knuckle from the ground 
even if he could descend with safety, or, having got down, could 
reach and operate the lever while the car was moving as rapidly 
as it was. The defence witnesses do not say that he could no!, 
as a result of crouching as lie did, swing his free right arm 
farther around the end of the car. That may have been, for 
aught that the testimony discloses to the contrary, if not the 
only, the most effective means of reaching the short lever. There j 
is no evidence that the fireman was then on the locomotive or j 
that the plaintiff could have signalled him to stop. He was on 1 
the wrong side of the train to signal the engineer. When lie 1 
had left the top of the car the engineer was not looking in his ] 
direction. Should he have acted on the chance that if he 
again mounted the ladder he might find the engineer looking 
and might successfully signal him in time to have the train ,
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stopped before the cars would come together? Should he have 
attempted that, or allowed the care to meet at whatever risk 
there might be of breaking the couplers because both were 
closed ? Was it clearly wrong for him under the circumstances 
to have attempted to operate the lever of the coupler with his 
right hand by swinging it around the end of the car? In the 
effort to reach that lever he assumed a position which railway 
men condemn. Rut there is no evidence that he could have 
reached it had he held himself more erect. The objection which 
the defence witnesses take to the position which lie assumed is 
that it was so strained that it could he held “only for a short 
distance.’* Rut the moving of the lever would require tin* plain
tiff to remain in that position only for a moment. He was an 
athlete, 22 years of age. Whether he should have realized that 
he was incurring risk and to what degree was eminently a 
question for the jury who had the advantage of seeing him. 
If In* did err in the judgment he formed on the spur of
the moment as to what his duty required him to do, it was 
again for the jury to say whether that error under the cireum- 
stances amounted to negligence or fault on his part. They 
found that it did not. I have failed to discover in the record 
sufficient to justify an appellate Court in setting aside that 
finding and holding that the evidence clearly establishes that 
the plaintiff was so negligent that he should he held to have 
been the author of his own injury notwithstanding the con
trary opinion of the jury.

Tlie.v are the tribunal entrusted by the law with the determination of 
issues of fact, and their conclusions on such matters ought not to Ik» dis* 
tiirbed tneause they are not such as Judges sitting in Courts of Appeal 
might themselves have arrived at: Toronto Ituihroy Co. \. King, [liMH) 
AX'. 2du, at page 270.

With great respect for the distinguished ~ s of the On
tario Court of Appeal, I would for these reasons allow this 
appeal with costs and would restore the judgment entered by 
the learned Chancellor upon the verdict of the jury.

Rkodevr, .1.:—1 concur with Mr. Justice Anglin.

Appial allowed.

B.C. COPPER CO., Ltd. v. McKITTRICK.

Ihiiish Columbia Cotirt of Appeal, Macdonald, C..I.A.. Irving, and 
(lallihn. JJ.A. April 18. 1913.

1. Execution (9 I—li)—•Setting aside execution issued ox satisfied
JUDGMENT.

Au execution will lie set aside when issued on a judgment rendered 
• ii an award made under the Workmen's Compensation Act, R.S.B.C. 
1911. cli. 244. after the settlement of the claimant's demand by an
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B.C. Appeal from the judgment of Hunter, C.J., delivered <m
c A February 14. 1013. Plaintiffs claimed an injunction restraining 
1913 the defendants from executing and proceeding with or otherwise 
—- acting upon execution or garnishee process issued by the defend

Corn's ant McKittrick against tin* plaintiffs by virtue of an arbitration 
(«.. Ltd. award under the B.C. Workmen’s Compensation Act, 19ii2 

. r- (now R.S.B.C. 1911, ch. 244). which had been made a judgment
Mt k^muc is. oj. ^|1(1 bounty Court at Greenwood, B.C. 
statement One G. C. McKittrick was killed while in the employ of tin- 

plaintiff company. E. A. McKittrick, a dependant of deceased, 
filed particulars of claim in the Supreme Court under the B.C 
Workmen’s Compensation Act, and Mr. Justice Murphy ap
pointed Ilis Honour Judge Brown arbitrator under said Act.

Afterwards the employer paid McKittrick $250 in full settle 
ment of the claim. But the latter's solicitor, however, con
tinued the arbitration proceedings and obtained an award which 
he filed in a County Court, had it made a judgment of that 
Court, and issued the execution, the enforcement of which the 
plaintiff sought to restrain.

Regulations under sec. 12 of the Workmen’s Compensation 
Act were passed by Order-in-Council, February, 16, 1904: sec. 
B.C. Gazette 1909, page 289.

The action was dismissed by a Judge of the Supreme Court, 
and the plaintiff appealed.

The appeal was allowed.
S. S. Taylor, K.C.. for " (plaintiff).
Douglas Armour, for res ■* (defendants).

Macdonald, Macdonald, C.J.A. :—I do not think that clause 8 of the sec- 1 
C,J A‘ ond schedule of the Workmen’s Compensation Act enables tin- * 

County Court Judge to give the relief, which the plaintiIf is - 
claiming in this action ; therefore I think the action is properly 
in the Supreme Court. The question of the merits is another 
thing on which we will have to hear counsel.

imug. j.a. Irving, J.A.:—I think the case will have to go back for a l
new trial.

Macdonald.
C.J.A.

Oallllivr. J.A.

Macdonald, C.J.A. :—The execution will be set asid--. the 
money in the Court and interest to be paid out to the 
any addditional interest to be paid by Leggatt. The sheriff to 
return his poundage and expenses deducted.

Galliiier, J.A. :—I merely wish to say that while 1 agree 
with my learned brothers, I have not absolutely reasoned it out 
as to the effect of clause 8, in view of the regulations for proceed- 
lire under 63.

Appeal allowed with costs.

14
9^91
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WADSWORTH v. CANADIAN RAILWAY ACCIDENT INSURANCE CO. ONT

Ontario Supreme Court ( Appellate Diriaion), (Sarroir, Maria ren, Slemlitk, 8.C.
Magee, anti Utnlgins, JJ.A. April 21, 1913. jg]3

1. Insurance ( I VI B 3—200) — Accident policy— Cause of death —
From hi HNS SUSTAINED WHILE IN FIT.

Death in canned solely by “external, violent and accidental means'* 
within the meaning nf a jnilicy of accident iiMiriuu-v. where it wan 
the renult of hurnn received while lying in an epileptic lit.

I W ailinrorth v. Canadian Itailiraii Aeridrnt Innuranee Co.. 3 D.L.R.
(R18, 20 O.L.R. 55. reversed on other ground».!

Insurance (8 VI B3—280)—Accident policy—Cause ok death—Fits 
—Accident occasioned as a result or—Reduction of liabil*

Where death in caused by an accident which wan occasioned a* 
the result of a person having a lit. and not an the result of the lit 
itself, it. in within a condition of a policy of accident insurance reduc
ing the insurer's liability for accidents occasioned by lits; since such 
condition deals not with the immediate cause of death but with 
the cause of the accident producing it.

I Wadmrorth v. Canadian Itaihrag Aeridrnt Insurance Co.. 3 1>.I*R. 
this. 2l! O.L.R. 55, reverse«l.]

Appeal by the defendants from the order of a Divisional statement 
Court, Wadsworth v. Canadian Hail waff Accidt nt Insurance 
('it., 3 D.L.R. €>68, 26 O.L.R. 55, varying the judgment of 
Middleton, «I.. at the trial, and directing judgment to In* entered 
for the plaintiff for #10,750 and interest.

The appeal was allowed.
/. F. Il< Il mu lit, K.C., and ./. (I. Gibson, for the appellants:— Argument 

The majority of the Judges in the Divisional Court have con
strued clause G of the policy, which the appellants -intend 
fixes their liability in this case for an amount which they paid 
into Court, as though it were a clause exempting them from 
liability, whereas this clause G is one of several clauses fixing the 
liability at different sums according to the different risks, and 
making the sum in each case proportionate to the risk run; and 
cases dealing with exceptions or exemptions from liability have 
no application to this policy or the clause in question here.
There is no ambiguity in the clause in question. The words 
used contain an enumeration of secondary causes. The word 
"happened” is the most general verb to express the occurrence 
of an event, and the word “from” is the most general preposi
tion to denote connection. “Happened from” is the appropriate 
phrase to use to denote secondary causation. “Sleep-walk
ing." “duelling,” “intoxication,” must of necessity he secon
dary causes, as they do not necessarily or usually cause bodily 
injuries; so also “fits,” for, if a fit were the proximate cause of 
t! injury, such injury would not be covered by the policy,
"hieh insures only against injuries caused by “external violent 
and accidental means;” and the word “injuries” in clause G

8 -13 D.1..1.
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must mean injuries caused by external violent and accidental 
means. I'pon the true construction of the policy, the injuries 
sustained by the deceased “happened from fits” within tli 
meaning of part G of the policy. We rely upon the judgment 
of Mr. Justice Middleton, the trial Judge, and upon the reasons 
given by Mr. Justice Latchford, who dissented from the major
ity of the Divisional Court, and the authorities therein referred 
to.

A*. V. Sinclair, K.C., and II. Aylen, K.C., for the plaintiff, 
respondents:—The question for consideration is the true con 
struction of clause (1 of the policies sued on. The apparent oh 
jeet of the policies is to insure the assured in the principal sum 
against bodily injuries caused solely by external violent mi l 
accidental means, as specified in the schedule, “subject to the 
terms and conditions hereinafter” (i.c., in the policy, not in the 
schedule) “contained.” The defendants then, in various parts 
of the schedules, seek, in the cases of injury arising from cans > 
in such parts specified, to limit the principal liability which they 
have undertaken towards the assured. The clause Q in question is 
one of such clauses, and should lie construed strictly against the 
defendants. The finding of the trial Judge is, that the decease.! 
took a fit, and, while in such a fit, received the injuries from 
which he died. We contend that the injuries from which the 
assured dieil happened not from the fit hut from the fire, and 
that clause G does not apply. We rely on the reasons for jude 
ment given by the majority of the Divisional Court and tin* 
authorities therein referred to. With reference to the reasons 
given by Mr. Justice Latchford, wc say that the word “means” 
does not bear the interpretation placed upon it by the learned 
Judge; that it does not relate to a succession of events the last 
of which causes the injury, but is intended to and does refer 
only to that event or circumstance which actually inflicts the 
injury—in other words, to the causa causans. If, as the appel
lants suggest, the deceased took a fit, and, while in the fit. re
ceived the burns from which he died, there is no evidence on 
the record on which to base a finding of fact that the fit caused 
the fire from which the deceased sustained the injuries which 
resulted in his death. We refer to the following authorities iu 
addition to those referred to in the Court below: Collett v. 
Morriean 1861 .9 Hare 188, si p. 178; //- n BradL y and I 
mi'l Suffolk Accident Indemnity 8ociety, [1912] l K B. II 
pp. 422, 430; Griffiths v. Fleming, (1909] 1 K.B. 805, at p. S17; 
Fenton v. Thor ley <t* Co. Limited, (1903] A.C. 443; Taylor v. 
Dunbar (1869), L.R. 4 C.P. 206; Preferred Accident Insurantf 
Co. of Few York v. Muir (1904), 126 Fed. Repr. 926; Pink v. 
Fleming (1890), 25 Q.B.D. 396.

Ilellmuth, in reply.
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April 21, 1913. Meredith, J.A. :—The rights of the parties 
seem to me, plainly, to depend upon two simple questions of 
fact, namely: (1) Was the man’s death the result of in
juries caused solely by “external violent and accidental means?” 
And, if so, (2) were “tits” the cause of such injuries “happen
ing?” and not upon the single question, “Were ‘fits’ the cause 
of his death?” And, if I am right in this, it is easily demon
strated that the Divisional Court erred, and how.

The findings of fact made at the trial and affirmed in the 
Divisional Court are supported by the evidence and ought not 
to he disturbed here.

The policy of insurance in question is altogether one of 
“accident insurance;” and, under the first clause of it, the 
onus of proof of death resulting from “bodily injuries caused 
solely by external violent and accidental means” was upon the 
plaintiff; and that was satisfied by the proof that death was 
caused by the burning which the man suffered from the upset 
lamp; the scorching of his body was a predominant and proxi
mate cause of his death. And so the earlier part of the contract 
is satisfied; this was hardly, if at all, disputed; the difficulty 
in the case, if any, arises under a later part of the contraet.

In addition to the requirements of the earlier part, “Part I” 
requires reduction to one-tenth of the amount which might other
wise be payable under the policy, if the cause of the accident 
were, among other things, “fits;” or, to put it in the words of 
the clause, “if fits cause the happening of the injuries;” that is, 
of course, the injuries by reason of which the insurers may be
come liable under the earlier provision of the policy—“bodily 
injuries caused solely by external violent and accidental

Then it is obvious, upon the evidence and findings, indeed 
is incontrovertible, that the predominative and proximate cause 
of the injuries—the scorching—was, in a double sense, the fit, 
ot an epileptic character, with which the man was seized, caus
ing him to upset the lantern, and preventing him from escap
ing. as he must have, however weak he might have been, if it 
had not been a fit of that character; for, even if he could not 
walk, he might have fallen out of the open latrine and out of 
tluigi-r from the fire. The fit set the fire free and bound the 
man while it burned him.

To put any other meaning upon “Part G” would, in my 
opinion, be to disregard its plain words; and make it largely 
nonsensical; for one very seldom dies of a fit; and, if one did, 
there would be no liability under the policy, which covers only 

bodily injuries caused solely by external violent and accidental 
moans; and. according to the cases, the law will not admit that 
mix one can die of sleep-walking, duelling, war, or riot; in such
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a cast*, it must be, of a broken neck, a gunshot or cudgel wound, 
or the like; and yet, if one in sleep-walking turn on the gas 
and is asphyxiated, or be killed by ordinary methods in a duel, 
war, or riot, no one can doubt that this clause would cover such 
a case, and not be made a dead letter if against its plain words.

“Part G” does not deal with the immediate cause of death— 
the first clause of the policy does—but does deal with the cause 
of the accident which causes death.

The cases relied upon for the respondent, and referred to 
at length in the Divisional Court, have no application to thi-» 
case, for the question in each of them was, upon its contract, 
what was the cause of the death ? Here, upon the contract, 
there is the additional question : what was the cause of the 
happening of the injuries which caused death ! If that had been 
a question in those cases, can any one doubt that the answrr 
would have been, the fit? There was no accident, there w.is 
nothing fortuitous, in the moving train or the running river, 
they were normal conditions; it was the fit that was abnormal, 
and which caused the man in each case to fall to his death.

The policy in question was made long after these cases were 
decided ; and so it may be that “Part G” was framed to over
come the effect of those cases ; but, whether so or not, I can have 
no doubt that it does.

That the word “fits” covers a single attack of tits, or a tit 
such as that in question, ought to be incontrovertible; I mention 
this only because it was referred to in one of the judgments 
delivered in the Divisional Court, and perhaps should not lie 
passed over altogether in silence.

In the view I take of this case, it is unnecessary to consider 
any question of “double payments provided for in the policy 
if such injuries were “caused by the burning of a building in 
which the insured is therein at the commencement of the fin :" 
because, under “Part II,” if the liability is limited by “Part 
Ü,” “double benefit” is expressly excluded.

I would allow the appeal ; and restore the trial judgment.

G arrow and Magee, J.T.A., agreed with Meredith, J.A.

IIodgins, J.A. (dissenting) :—According to the finding of the 
learned trial Judge, death was caused by “a very extensive 
flame which enveloped him (the assured) and inflicted the very 
severe injuries from which he died.”

This finding is affirmed by the Divisional Court.
It is against such an event that the respondents insured tin- 

deceased, for each policy reads “against bodily injuries caused 
solely by external violent and accidental means, as specified in 
the following schedule.”
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The schedule of indemnities follows, after the fixing of the 
principal sum and the naming of the beneficiary to whom pay
ment shall be made.

In this schedule it is provided that, if loss of life results 
from such injuries, i.e., bodily injuries caused solely by external 
violent and accidental means, the principal sum shall be paid. 
It is then further provided, under the head of “Special Indem
nities,’’ that in vase of injuries causing death “happening from 
any of the following causes,” viz., tits, etc., the company will 
pay one-tenth of the amount payable for bodily injuries “as 
stated in part A.”

It is argued that the injuries were caused by fits, and that 
the respondents are, therefore, liable only for one-tenth of the 
principal amount involved.

The learned trial Judge says, “Now, this injury happened 
from a fit;” and in the Divisional Court my brother Latehford 
speaks of the succession of events directly resulting from the 
paroxysm as being but means lying between the fit as a cause 
and the injuries as the effect of that cause.
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The fit was not “an external violent and accidental means” 
“solely” causing the injury. It was the flame, however started, 
rules*, therefore, clause (1 is intended to effect an insurance 
against injuries without regard to “external violent and acci
dental means,” and to substitute for them “tits, vertigo, sleep
walking,” etc., the clause cannot, in my opinion, be given the 
meaning attributed to it by the learned trial Judge and by my 
brother Latehford. It may lie that the clause is ambiguously ex
pressed, in view of the fact that many of the causes, such us 
exposure to unnecessary danger, engaging in bicycle, automo
bile. or horse racing, describe a condition of things naturally 
leading to and occurring liefore the external violent and acci
dental means causing injury or death.

Fits, vertigo, sleep-walking, etc., equally describe a condi
tion of body or mind occurring before death or injury by 
similar external means. But clause O is distinct in providing 
that tlie reduction of liability is only to operate1 in cases which 
happen, i.e., occur or transpire, from named causes, some of 
which are well within the class of external violent and accidental 
means, i.e., injuries by other persons, duelling, war. riot, etc., 
though most of them could be properly described as conditions 
of laxly, mind, or affairs rendering the assured a more easy prey 
to external violent and accidental means causing death or injury.

It is to be observed that, while fits are spoken of as one of the 
“following causes,” the clause makes the one-tenth to lx»come 
payable “as stated in part A.” And part A reads: “If any of 
tin- following disabilities (e.g., loss of life) shall result from 
such injuries alone,” i.e. “bodily injuries caused solely by ex-
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ONT. ternal violent and accidental means,” then the principal sum 
g c or part of it is to he paid. Reference may be made, on tli
1913 points involved, to Paul v. Travelers Insurance Co. (1889), 11!
---- N.Y. 472, and Meehan v. Traders and Travelers Accident Co

Wadsworth (joqI), 34 N.Y. Mise. 158.
Canadian I do not think that the language used should be interpret•* 1 
Railway as against the plaintiffs so as to reduce the amount of tin 

Insurance liability created by the earlier part of the agreement, unless it i> 
Co. clear enough to warrant such a reading, having regard to all

hcxwTj.a. the terms of the contract. The company has chosen to make tin
(diMcnting) reduction contingent upon the injuries, violent, external, ami 

accidental, happening from a fit. In this ease they happened 
from a flame. I think the cases of Canadian Casualty awl 
Bit ter Insurance Co. v. Boulter and Canadian Casualty and 
Boiler Insurance Co. v. Hawthorne (1907), 39 S.C.R. 558, are h 
point. I would dismiss the appeal.

>!»<larcn, j.a. Maclaren, J.A., agreed with Hodgins, J.A.
Appeal allowed: Maclaren and 

Hodgins, JJ.A., dissentiny.

MARCKEL v. TAPLIN.

Snsl.utcliciran Supreme Court. Xnrlantls, ./. May 1. 1913.

Bills and noter (| VI C—197»—Defences—Fa in re of consider* 
Tio.x—Cancellation of contract for which given.

One who acquired a promt miory note after maturity cannot m 
cover thereon from the maker where the consideration for the n 
failed by reason of the eaneellation of the eontraet for which it wi* 
given en account of the non-payment of the note at maturity.

| Jurknou v. Scott, 1 O.L.R. 48S. referreil to.]

Action on a note by one to whom it was transferred after 
maturity by the payee, where the consideration failed.

II. Y. Mac Douai <1, for the plaintiff.
E. S. Williams, for the defendants.
Newlandk, J.:—In this case the parties concurred in a state

ment of facts which, with two questions arising thereon, was 
submitted to the Court.

On or about December 6, 1906. one Walz entered into a con
tract in writing with the defendants whereby he agreed to 
sell them section 25, in township 7, range 14, west of the 2nd 
meridian for $3,740, payable $400 upon the execution and de
livery of the said contract, and the remainder in five equal 
yearly payments of principal and due interest. The contract 
contained the following provision as to cancellation :—

And it in further agreed that in ease the purchaser* shall at any time 
make defiult in any of the payment* by themselves herein agreed to lw

SASK.

S. C.
1913 1.

Statement
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paid, or in any part thereof or in the* performance of any of the covenants 
herein contained, the vendor shall he at li lier tv at any time after such de
fault. without notice to the purchasers, either to cancel this contract and 
declare the same void and to retain any payments that may have lieen 
made on account thereof, as and by way of licpiidated damages, and retain 
«II improvements that may have lieen made on said premises, or to pro- 
wed to another sale of the said lands, either by public auction, tender or 
private contract, and the deficiency, if any, occasioned by such re-sale, 
with all costs, charges and expenses attending the same or occasioned by 
such default, shall be made good by the said purchasers and the vendor 
shall lie entitled immediately upon any default, as aforesaid, without 
giving any notice or making any demand to consider and treat the pur- 
cha-ers as a tenant, holding over without permission or any colour of right 
and may take immediate possession of the premises and remove the pur
chasers therefrom.

And it is mutually understood and agreed that in case default be made 
by the purchaser in any of the covenants and agreements herein con
tained to 1m* performed by themselves, and the vendor shall see fit to de- 
dare this contract null and void by reason thereof, such declaration may 
Ik* made by notice from the vendor addressed to the purchasers and directed 
hi the |Mist office hereinliefore mentioned.

The defendants did not pay Walz any cash, but, at his re
quest, executed, on December 6, the following promissory

SASK.
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$400, due Dec. 21. limit. Dec. tt. limit.
Fifteen days after date we promise to pay to Michael Walz or order 

at l'erham, Minn., four hundred --------------- xx 100 dollars value received.
(Sgd.) Davin Tapi.ix.
(Sgd.) A. IT. Tompkins.

The said note was dishonoured at maturity, and nothing 
has ever been paid thereon. After maturity it was endorsed 
by Walz to the plaintiff for valuable consideration. On April 
2, 1907. Walz sent a notice to each of the defendants purporting 
to cancel the contract, said notice being in the following terms 
(par. f> of stated case) :—

Take notice that you an* in default under and according to the terms, 
conditions and provisions of that certain contract, dated December sixth, in 
the year of our tard, one thousand nine hundred and six. whereby M. Walz. 
of Peril am, Otter Tail county. «Minnesota, agreed to convey to you upon 
full ami timely performance by you of your part of the terms, conditions 
ami provisions thereof, reference to which contract for more particularity 
i- hereby made of the following described real estate situated in the Pro- 

of Saskatchewan in the Dominion of -Canada and lieing more particu
larly described as section 2ô, in township 7, of range 14. W. 2nd M. con
taining 640 acres more or less.

And according to the terms, conditions and provisions of the said 
" "iract there became due and payable from you to said 'Michael Walz on 
Deo-mlier 21. 1906, the sum of four hundred dollars ($400), and at the «late 
•i this notice slid amount still remains unpaid and overdue, and such de
fault ns alsne specified still exists.
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Now therefore you are hereby notified that unless on or before thirty 
days after the receipt of this notice, which is sent to you by register.<| 
mail, you pay said Michael Walz at Perham. Minn., the amount of mon«-\ 
alxive stated with interest to the date of payment, and perform the term* 
and conditions, and comply with the provisions of said contract on y.-nr 
part to ]>erform, said contract will lx* cancelled ami terminated ..ml all your 
right, title and interest thereunder, and in and to the land and property 
covered thereby forfeited and annulled.

Said cancellation and termination of said contract to take effect • -n 
October 1, 1907.

Dated at perham. Minn., August 13, 1907.

At the time of the receipt by them of the notice a hove >«t 
out, the defendants were in possession of the land. They al 
leged that by virtue of this notice they were released from lia
bility under the note.

The questions submitted for the opinion of the Court were -
(a) Dili the notices referred to in paragraph 5 hereof de

termine the contract between the said Walz and the defend
ants 1

(b) If so, did such determination operate to discharge the 
defendants from liability under the said note?

This is a special case, the facts being agreed upon by tin- 
parties. I am of the opinion that the notice given by Walz to 
the defendants on August 13, 1907, rescinded the contract be
tween them, and that therefore the plaintiff cannot recover 
upon the promissory note given by the defendants to said W alz. 
ami endorsed by him to the plaintif!’ after the same became 
due, the consideration for the same having failed: Massni- 
Harris v. Loirr, 1 W.L.R. 213, and see Jackson v. Scott, 1 O.L. 
R. 488, where, at 493, Maclennan, J.A., said:—

As decided in Cameron v. Bradbury, 9 Or. 07, the effect of rescission, 
after a judgment recovered for purchase money, or part of it, is that the 
obligation to pay the purcliase money has been terminated, and so to tbat 
extent the judgment cannot be enforced. It is still good at law. hut 
equity will restrain its enforcement on the ground that having taken hack 
the land the vendor ought not to lie jiermitted to recover any more of the 
purchn.se money.

There will be judgment for the defendants.

Judgment for défendante
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Re GIMLI ELECTION.
REJESKI v. TAYLOR.

Manitoba King'* Bench, Mathers, V.J.K.B. August 20, 1913.

MAN.
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1. Time i 6 I—10)—Extension of—Statvtoby cower — Sviineovent ex
TENSIONS.

Where power to extend time for any purjawe is conferred by a 
statute whit'll does not provide that it may In- done from time to time.
Hiieh power can lie exercised but once.

[1‘otrer v. Uriffin, 33 Can. S.C.K. 30. followed.]
2. Elections (| IV—92)—Contests—•Controverted Elections Act —

Service of petition—Second extension of time for.
But one extension of time for service of a petition can lie granted 

under secs. 33 ami 34 of the Manitoba Controverted Elections Act,
R.S.M. 1902, eh. 34.

3. Elections (8 IV—92)—Contest—Controverted Elections Act —
Sl HSTITVTED SERVICE OF PETITION—TlME—EXTENSION.

After the expiration of the time once extended for the service of a 
petition in a controverted election proceeding, the Manitoba Con
troverted Elections Act. R.S.M. 1902. eh. 34. does not permit the subse
quent making of an order for substitutional service thereof.

( McLeod v. (libson, 35 N.B.R. 370. distinguished.]

Application to set «side tin order for a second extension of statement 
the time for service of n petition, as well as for substitutional 
service under the Manitoba Controverted Elections Act, R.S.M.
1002, cli. 34.

The application was granted.
A. >1. Andrew», K.C., and F. M. Burbidfjc, for respondent.
A. li. Hudson, for petitioners.

Mathers, C.J. :—The respondent "»s to set aside a Mathm. c.j. 
second order extending the time for service of the petition here
in upon him pursuant to secs. 33 and 34 of the Manitoba Con
troverted Elections Act, R.S.M. 190‘J, ch. 34. The petition was 
filed on July 5, last, and on July 9, I made an order extending 
the time for service for ten days. Upon July 18, upon an ap
plication being made to again extend the time for service of 
the petition. I suggested to the counsel applying a doubt as to 
my jurisdiction to make the order asked for, hut not then hav
ing the means at hand of otherwise satisfying myself on the 
point. I accepted counsel’s assurance. I have no doubt honestly 
given, that I had the power, and granted the order. Subse
quently I made a further order pursuant to sec. 35 of the Act 
allowing substitutional service to be made upon one of Mr.
Taylor’s partners. Each of these orders was made upon mat
erial which I then thought, and still think, fully justified me 
in making it, if I had the necessary jurisdiction. The con
tention of counsel for the respondent is that only one order ex
tending the time fixed by the statute for the service of the peti-

1
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this power was exhausted by the first order made, and that the 
second order was therefore without jurisdiction; that the tiun

~

Election.

fixed by the first order having expired, there was no auth
ority to order substitutional service of the petition.

Counsel for the petitioners argued that the power to • x-
Mâthera, C.J.

1

tend the time was not limited to making one order, but that it 
may be exercised from time to time as the occasion arises. 1 Sut 
even if there was no jurisdiction to grant the second extension, 
the order for substitutional service is good, as such an order 
may be validly made after the expiration of the time fixed lor 
service. The order for substituted service was made within t In
time allowed by my second order extending the time, but after 
the expiration of the time fixed by the first order, its validity, 
therefore, may depend upon whether or not 1 had any jurisdic
tion to the second order, or in other words, whether tin-
power given by secs. 33 and 34 to extend the time for service 
was exhausted when it was once exercised or can be exercised 
from time to time.

t

1 do not think sec. 33 makes provision for one extension of 
time by a Judge and that sec. 34 provides for another and 
additional extension, as was argued by Mr. Hudson. To ray 
mind see. 33 deals with the limit of time within which servie 
must be made; that is, either within the time fixed by the statute 
or the additional time fixed by a Judge. It may be that the 
five days fixed by the Act will be sufficient. In that event no 
application to a Judge becomes necessary. Hut if difficulties 
are encountered, or the circumstances are special, an applica
tion may be made to a Judge under sec. 34. That section deals 
with the manner in the additional time mentioned in
sec. 33 may be obtained.

Neither counsel was able to refer me to any case in which 
the precise point here involved was dealt with either under 
this or any analogous statute, and my own industry has not ln-i-n 
any better rewarded. The only authority for extending time 
under the local Act is that contained in secs. 33 and 34. It con
tains no general provision such as there is in the Dominion 
Controverted Elections Act, U.S.C. 1906, ch. 7, see. 87. I ndcr 
the Judicature Act the provision for renewing a writ of sum
mons allows the power to be exercised from time to time. Ont. 
R. 133, English 0. 8, r. 1.) By sec. 32, sub-sec. 2, of the Im
perial Interpretation Act (1889), 52 and 53 Viet., it is provided 
that “where an Act confers a power or imposes a duty upon 
the holder of an office as such, then, unless the contrary in
tention appears, the power may be exercised” from time to 
time.

7
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!n Craies’ Statute Law (5th ed., Hardcastle), at i). 26*2. it is 
i said that the substantial effect of this provision is to rehut the 

; presumption that the power is exhausted by a single exercise.
I The jurisdiction of a Judge under the Manitoba Controverted 

Elections Act. R.S.M. 1902, eh. 34, is purely statutory. He has 
no common law jurisdiction. The powers conferred must lie 
exercised in the mode prescribed and cannot lie enlarged by 

I implication and cxpremo tuiius est esclusio alterius.
The general principle appears to be that when a statute gives 

power to extend time and does not provide that the power may 
In- exercised from time to time, the power can only lie exercised 

| once for all. The case of Power v. Griffin, 3d Can. S.C.R. 39, 
referred to by Mr. Andrews, was decided on that principle. 
That was a decision under the Patent Act. Cnder see. 2 of that 
Act the commissioner had power to extend the time within 

! which a patentee must commence to manufacture his invention 
on proving that he was prevented from commencing for reasons 

I beyond his control. The commissioner granted an extension 
for twelve months and subsequently another extension for 
twelve months more. The Supreme Court held that the power 
which the commissioner had under the Patent Act was ex
hausted by tlie first extension and he had no power to grant 

I another. It seems that he might have granted the whole two 
l years’ extension by the first order, but as there was no power 
I to grant extensions from time to time, lie could only exercise 
I the power once. I can see no reason for refusing to apply that 
| general principle to the construction of this Act. I have, thcrc- 
I fore, come to the conclusion, after careful consideration, that the 
I power of extending time for service of an election petition un- 
I -l. r secs. 33 and 34 can be exercised only once and not from time 
I to time. The order made by me on July 18. was consequently 
I without authority, and must now lx- set aside.

Then was there any power to make an order for substituted 
I service after the expiration of the time fixed by my first order 
I extending the time for service of this petition?

It was decided by the full Court of New Brunswick in the 
I York County Election. McLeod v. Gibson, 35 X.B.R. 376 (1901), 
I that under sec. 10 of the Dominion Controverted Elections Act. 
I R.S.C. ch. 9, as amended in 1891 (now sec. 18. ch. 18. R.S.C. 
I 190111. an order for substituted service of an election petition 
I was properly made after the expiration of the time fixed by a 
I Judge for service of the petition. In that ease the petition was 

tiled on December 17. On December 21. an order was made 
extending the time for service for twenty days from the date 
nt the order. The extended time expired on January 10. On 
January 5, the petition was personally served on a person he- 
b'-v.-d to tie, but who in fact was not, the respondent. This
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fact coining to the knowledge of the petitioners, they, on .Janu
ary 16, applied for and obtained an order for substituted ser
vice. A motion was afterwards made to rescind this last-men
tioned order, but it was held that the order was properly made. 
The decision in this case seems to lie, if 1 may say so. entirely 
correct upon the wording of sec. 10 of the Dominion Act. An-on], 
ing to that section, if service cannot lie effected upon the re
spondent personally “ within the time granted by the Court or 
Judge,” then it may be effected in such other manner as the 
Court or .Judge directs. The petitioner has the whole of the 
extended time within which to endeavour to make person»! 
service. If he cannot serve the petition within that time, the 
Court or Judge may direct some other mode of sendee. Tin- 
order of July 18, being null, the situation was exactly as i: 
was in McLeod v. Gibson, 35 N.B.R. 370. In each case oiu- 
order had been made extending the time for service and tin- 
time so extended had expired when the order for substitut.-.! 
service was made. The only difference in the two cases is that 
McLeod v. Gibson had to deal with see. 10 (now see. lSi of 
the Dominion Act. and this ease is governed by sec. 35 of the 
Manitoba Act. If these two sections are the same in effect, this 
application must be decided against the respondent.

The question is, are they the same in effect ?
Sec. 35 says:—
If the respondent or respondent* cannot 1m* served personally or at 

their domicile, the service may lie effected upon such other person and in 
such other manner as any Judge, on the application of the |etiti.m. i. may

I'nder secs. 33 and 34, the time within which the petition 
must be served is fixed. Sec. 35 only provides for an alterna
tive mode of service if personal service cannot be effected. Hu: 
whether the service be personal or otherwise, it must he made 
within the time fixed under secs. 33 and 34.

That is so in the ease of a statement of claim in an action, 
and I cannot sec anything in sec. 35 to indicate that it should 
be given a different construction. A statement of claim or writ 
of summons, whether served personally or substitutionally must 
be served before the expiration of the time allowed for servir 
Under the Dominion Act, owing to the use of the phia*. 
“within the time granted by the Court or a Judge” in see. I'1. 
substituted service of the petition may be allowed after tie* time 
fixed for personal service has expired. The absence of that 
significant phrase from sec. 35 makes an all-important differ- 
ence in the construction of the two sections. In my opinion 
an order for sulmtituted service under sec. 35 cannot be made 
except during the currency of the time allowed for service un
der secs. 33 and 34. The result is that the order of July M
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bring set aside, the order for substituted service and the ser
vice of the petition made pursuant thereto must fall with it.

As the point is an entirely new one I think there should 

be no costs.

Order set aside.

REX v. KEENAN.

itutario Supreme Court. Meredith. CJ.C.P., in Chamhern.
April 4. 1913.

1 Certiorari f 8 I A—3)—Vse of writ—In hum in xi. cases—Taking away 
—Does not apply to writ in aiii of habeas corpvs.

The writ of eertiorari in aid of hahran corpus in taken away by -»ec.
19 of 1 (Jen. V. ((hit.) eh. 17. R.S.O. 1914. eh. 110. where adequate relief 
j. afforded bv appeal, in respect of a summary conviction under an 
Ontario statute, and imprisonment thereunder.

2. Certiorari 18 I A—3)—-Use of writ—Svmmaky conviction—Review

Appeal and not eertiorari is the appropriate procedure a Hording an 
adequate remedy for reviewing a Minimary conviction on the merits, 
where the question involved is one of fact only and not of jurisdiction.

Motion, on behalf of John Keenan, a prisoner, upon the re- statement 
turn of write of hahtas corpus and certiorari in aid, for an order 
for his dwcharge from custody.

The application was denied.

T. J. IV. O'Connor, for the applicant.
K. Bayly, K.C., for the Crown.

April 4. Meredith, C.J.C.P.:—Mr. O’Connor has now been e'^cp1' 
heard twice in support of his motion for the discharge of the 
prisoner; and, although he has said, at least, all that could he 
reasonably said in support of the application, I am still unable 
to give effect to it.

The prisoner was convicted, by a Police Magistrate, of hav
ing tleeii found drunk in a public place, contrary to a municipal 
by-law. in the city of Toronto ; and, having admitted, upon his 
trial, that he had been convicted of a like offence, within three 
months, was committed to an industrial farm of the locality, for 
an indeterminate period not exceeding two years, under the pro
visions of 2 Geo. V. eh. 17, sec. 34 (0.),* and is now in custody 
there.

\ Ming the following section to the Consolidated Municipal Act. 1903: 
“548<i. Where a person is convicted of iieing found drunk or disorderly in a 
public place contrary to a municipal by-law. within three months after a 
prior conviction for n like offence, he may lie committed by the Police 
Magistrate or Justice of the Peace, More whom he is convicted, to an 
industrial farm of the locality in which the order for committal is made 
for an indeterminate period not exceeding two years."
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No objection is made to the jurisdiction of the magistrate; 
everything is, indeed, admitted to have been regular and proper 
in the prosecution and commitment of the man, except ns to the 
opportunity given him to make his full defence, upon his trial, 
to the charge that he was “found drunk” on the occasion in 
question. That he was then drunk was positively sworn by two 
police constables, and he was thereupon convicted of the offence 
with which he was then charged ; and afterwards, being asked, lie 
admitted having been likewise convicted within a month ; where
upon the sentence I have mentioned was pronounced against him.

This application is based upon his own affidavit only, in which 
he asserts that he was not asked, nor given opportunity, to ten
der his defence; that he was prepared to go into the witness hox 
and say that he was not drunk ; and that he bad two witnesses at 
the Police Court, who, he expected, would say the same thing. 
Neither of the two witnesses has made any affidavit in this 
matter.

In answer to the prisoner’s affidavit, an affidavit of an assist
ant clerk of the Police Court in which the man was tried, is filed, 
in which it is deposed: that, after the evidence I have mentioned 
had been given, the Police Magistrate inquired whether that was 
all; and that, no further evidence being offered by the defendant, 
or his counsel—Mr. Curry—the man was convicted.

In reply, an affidavit of Mr. Curry is filed in which he deposes 
that he did not act as counsel for the prisoner upon his trial; so 
that anything said or done by him on that occasion should lie 
taken as having been done in mere friendliness towards a man 
upon his trial, with a vivid prospect of a term in an industrial 
farm before him.

Upon the whole evidence now before me, I find that the man 
was guilty on the charge made against him—the offence of which 
he was convicted ; that, at his trial, he had no intention of giv
ing evidence in his own defence ; and that, if he had had any such 
intention, nothing was said or done preventing him from giving 
effect to it; that the severity of the sentence, differing so much 
from his former experiences in the same •Court, has brought into 
his mind new notions ; that desire to escape from it, and indulge 
in his drinking habits, accounts for his testimony being given 
now, by affidavit, instead of in the witness-box, at the trial. I 
cannot think that, even as a passing friend of the accused. Mr. 
Curry, who is quite familiar with the practice in the Court in 
which the man was being tried, and who admittedly gave some 
advice to him, would have permitted him to lie deprived of his 
right to make his full defence, without some outspoken objection, 
if the man were not being given every reasonable opportunity 
to meet the case made against him.
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contended that legislation expressly pro
vides that, after the evidence for the prosecution had been taken, 
it was the duty of the magistrate to have asked the accused if he 
wished to call any witnesses, and, if he did, to have heard them: 
gee the Criminal Code, sees. 686 and 687 ; and that that was not 
done, and, being left undone, the whole proceeding was vitiated.

These sections, 686 and 687, which are the basis of these con
tentions are, however, not applicable to summary proceedings ; 
they are part of the preliminary procedure in prosecutions for 
indictable offences ; and are necessary in that connection, because, 
without them, it might be deemed that such evidence ns grand 
juries usually act upon would be enough.

In regard to an actual trial, no such provisions should he 
needed, because first principles in the administration of justice 
require that the Court shall plainly call for, and patiently hear, 
the defence, at the conclusion of the cast1 for the prosecution.

Section 721 of the Criminal Code is made applicable to 
prosecutions under provincial enactments, by the Ontario Sum
mary Convictions Act, 10 Edw. VII. ch. 37, sec. 4 ; but it 
does not, as Mr. O’Connor thought, expressly make secs. 686 and 
6S7 applicable to summary prosecutions; for the reason already 
given, there was no need that it should. Section 721. as far as it 
affects the question, deals only with the manner of taking the evi
dence of the witnesses—procedure separately provided for in 
sees. 682, 683, 684, and, in part, 687.

Hut. assuming all that is contended for, in the prisoner's 
behalf, in this respect, to be well-founded, the case was assuredly 
one for an appeal, not for consideration on a writ of certiorari. 
It really, in substance, involves a question of fact, whether the 
man was drunk as charged ; if he were unquestionably guilty, 
he should not escape from a fitting punishment merely because of 
an irregularity which in no way prejudiced him : and so. if guilt 
were questionable, it ought to be determined upon a fair and full 
new trial by way of appeal, in which there would he no irregular
ity—whether or not there was any upon the trial before the 
Police Magistrate.

The rule in the Courts of the neighbouring States is plain and 
strong against giving relief by way of a writ of certiorari when 
adequate relief can be had upon an appeal : see Kncyc. of Plead
ing and Practice, vol. 4, pp. 50 ct scq. The rule in England has 
not been so strong; but in such a case as this, in which an equal 
right to appeal is conferred on each of the parties—prosecutor 
as well as accused : 10 Edw. VII. ch. 37, sec. 4: and the Criminal 
Code. Part XV., sec. 749; the discretion to refuse the writ would, 
I think, 1m* well exercised ; and, indeed, ought to be so exercised, 
no question of jurisdiction being involved, but merely one of fact ; 
and so essentially a case for an appeal, which would be, in all
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respecte, a new trial. And it should make no difference if the 
prisoner lias now, of his own accord only, let the time for appeal
ing pass.

Hut, whether that In* so or not, the Legislature of this Prov
ince, in plain words, adopting the practice in the Courts of the 
United States of America, has prohibited certiorari in all cases 
in which an appeal, giving adequate relief, lies against convic
tions and orders made under provincial enactments, as the con
viction in question was: 2 Geo. V. eh. 17, see. 19 (amending see. 
10 of the Ontario Summary Convictions Act, 10 Kdw. VII. eh. d7) 
in these words : “No such order or conviction shall be removed 
into the High Court by writ of certiorari or otherwise except 
upon the ground that the appeal provided by any Act under 
which the conviction takes place or the order is made or by this 
Act would not afford an adequate remedy.”

That such an appeal as the prisoner might have taken in this 
case, would afford an adequate remedy, and, indeed, would he 
the only means by which complete justice could be done, under 
all possible circumstances, is obvious.

It is, however, contended that the writ of certiorari referred 
to in this legislation is not such a writ of certiorari as was issued 
in this matter, “in aid” of the writ of habeas corpus also issued 
in it; that the writ meant is that which was commonly employed 
in proceedings taken to quash convictions.

But that contention I cannot but consider fallacious. In the 
first place, proceedings to (plash convictions are not now. nor 
were when the legislation in point was enacted, taken by way of 
a writ of certiorari, but must he taken by way of notice of motion: 
Con. Rule 1279; and the Rules made under the Criminal Code 
So that, unless the words “by writ of certiorari.” used in the 
legislation in point, cover such writs as that in question, vhat 
were they aimed at T The accompanying words “or otherwise'* 
cover proceedings by ways of notice of motion. And in this 
legislation it is not the quashing of convictions and orders, but n 
appeals from summary convictions and orders, that is generally 
being dealt with.

The purpose of the legislation is plain : it is to restrict parties, 
having an adequate remedy in an appeal, to that remedy, the 
simpler and more effectual one; and the only one in which com
plete justice can lie done in such a ease as this. If the prisoner he 
discharged only, the conviction stands against him with all its 
consequences; and, if he lie guilty, he doubtless escapes punish
ment for his offence. If the conviction be *>r the alleged
irregularity, the prisoner would doubtless lie subject to another 
prosecution, and, if guilty, to the punishment he is now under 
going. Upon an appeal, the case would be heard over again and 
complete justice done. The Legislature has chosen the better way.

1361
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This legislation does not nullify the earlier legislation ex
pressly giving a writ of certiorari in aid of a writ of habeas 
corpus; it merely restricts it to eases in which such writs are 
needed—and there are many; cases in which there is no such 
appeal, or in which such an appeal would not afford an 
remedy.

It was also urged that a conviction brought up as this con
viction was, could not be quashed; the purpose of the contention 
being to complete the argument that only writs issued with a view 
to quash the conviction or order arc covered by the legis
lation; but here, too, the contention is fallacious, or, at all events, 
in the teeth of the decision in the case of Rtgina v. Wchlan 
(1880), 45 Ü.C.R. 396.

This case, then, being one within the statute 2 Geo. V. eh. 17, 
sec. 10, the writs were issued improvidently, and should be 
quashed. An order will go accordingly. The papers must be 
returned to the proper quarter in the regular manner.

Motion dt nit (l.
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MAITLAND v. MACKENZIE.
(Decision No. 2.)

Ontario Supreme Court {Appellate IHrinion) Meredith. ('..1.0.. Mnehircn, 
Motjee, ond IhnltiitiH, JJ.A. April 7. MM3.

1. Evidence (6IIHI—284)—IlnsiiKN ok vkimik—Ix.ivby by aitomoiiii.e 
—Pity ok operator to hiiew freedom kmom xeolioexvk.

Tin* fact that Ins* or damage was incurred or mint tilted on u high- 
wav or street hv reason of a motor vehicle. under wee. 7 of tin* Motor 

es Id I Ids x M. .'",1 Ih U R.KO |»|| 
upon tin* owner or operator tin* onus of -diewing that tin* injury was 
not due to hi* fault.

|il a mho 11 v. (luira ne, *24 O.L.K. 622, specially referred to.|
100)—Liabii.ity kob ix.ivry to pedehtriax—

AVOIB AITOMOIIII.E— COU.IHION WITH ANOTHER
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damage was ineurreil or *u*tained “by reason of” a 
motor vehicle on a highway may In* fourni when*, in order to avoid an 
automobile, a |M*dc<drian waw coui|H*llcd to step Iwiclcward and in doing 
*o came into contact with a borne and was injuml.

Evidence i 6 II II 1—2241—Prehimptiox 
AVTnMoiui.K—Motor X’eiiut.eh Act.

WInti it appear* that low* or damage wa* *u»laim*d by reawon of a 
motor vehicle on a highway a presumption ariwe* under wee. 7 of the 
Motor Vehicle* Act. S Kdw. VII. (Ont.) cli. 63, R.S.O. 1il|4. ch. 207. 
that it wa* csu*ed by the negligence or improper imiduct of the owner 
or driver of the vehicle.

IKtu. <6 II I) 1—170)—Takixu case from jvry—VoXKI.KTIXU eviiiexce 
—STATt TORY PBEHVlimoN OB NEOl.lliFNCE—ReiH TTAI..

An action for injurie* received by a col Union with an automobile 
••.uinot !*• taken front the jury where the circumstance* create a *titu- 
ton pmutmjHkm under *ec. 7 of R Kdw. VII. (Ont.) ch. 6.3. R.S.O.
M'M. eli. 207. that low* or damage wa* sustained by the negligen....... .
lmpro|ier conduct of the owner or driver of an automobile on a high 
w.iy. although evidence iw adduced in rebuttal of wuch presumption
lllllV 111'.»! w .11. I.iy .. I ..
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Appeal by the defendants the Toronto Railway Company 
from the refusal of Middleton, J., at the trial, to direct judg- 
ment to be entered dismissing the action as against the appel
lants, the jury having disagreed and having been discharged.

The action was brought to recover damages for injuries sus- 
Mackenzie, tained by the plaintiff owing to his having been struck, ns lie 

— alleged, by a motor vehicle owned and operated hy the appellants 
n ‘ "H " or by the defendant Mackenzie.

The appeal was dismissed.
A previous decision on question of limitation of action is 

reported, Maitland v. Mackenzie, 6 D.L.R. 336.
I). L. McCarthy, K.C., for the appellants:—The point for 

decision here is a neat one. Is it possible to nonsuit under the 
Motor Vehicles Act, 6 Edw. VII. eh. 46, sec. 18, as amended by 8 
Edw. VII. ch. 53, sec. 7? Mr. Justice Middleton held that, under 
the wording of the Act, the mere presence of the motor on the 
highway puts upon the defendants the onus of proving that they 
did not cause the injury to the plaintiff. He thought that the 
law here was the same as under the Dominion Railway Act, 
R.S.C. 1906, ch. 37, sec. 294, where, if an animal be fourni dead 
upon a railway right of way, the onus is placed upon the railway 
company of proving that the injury was not caused by the fault 
or negligence of the company. I contend that where, as here, 
there was no evidence whatever to shew that the plaintiff 
was struck by the motor, and there was nothing but the mere 
presence of the motor on tin* highway, there should lie a non
suit.

IV. A. Henderson, for the plaintiff, the respondent —The 
learned Judge was right in refusing to nonsuit the plaintiff. 
There is no doubt from the evidence that the accident was caused 
by the presence of the motor on the highway, and the question 
of negligence was for the jury. The jury having disagreed, there 
should be a new trial.

McCarthy, in reply.

Mmdiiii. April 7. The judgment of the Court was delivered by Mere- 1 
' DITH, C.J.O. :—This is an appeal by the defendants the Toronto *

Railway Company from the refusal of Middleton, J., to direct 
judgment to lie entered dismissing the action as against them, 
the jury having disagreed and having been discharged.

The action is brought to recover damages for injuries su* 
tained by the respondent owing to his having been struck, as hr 
alleges, by a motor vehicle owned and operated by the appd- 
lants, or by the other defendant, Mackenzie.

According to the testimony of the respondent, lie was prowl
ing on foot northward on the west side of Yonge slreet. in 
Toronto, and, while crossing Adelaide street, which intersect!
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Yonge street, lie was struck in the lmek by something and knocked 
down and injured, but by what he was unable to say. He also 
testified that, before proceeding to cross Adelaide street, lie had 
looked to the right and to the left, but saw no vehicle on Ade
laide street except a dray drawn hy two horses standing oil the 
north side of that street and facing Yonge street. lie also testi
fied that there was hut little traffic on the streets.

The only other witness called by the respondent as to the acci
dent was a Mr. Bain, who testified that he too was proceeding 
on foot along the west side of Yonge street, and had reached 
the kerb on the south side of Adelaide street, when his attention 
was attracted to a crowd standing about a fallen man, whom he 
afterwards recognised as the respondent. lie also stated that, 
as he crossed to where the respondent was. lie passed in rear of a 
motor vehicle, which was the only vehicle he saw in the vicinity, 
and that it was crossing Yonge street.

At the conclusion of the case for the respondent, a nonsuit 
was moved for by counsel for the appellants, but the motion was 
refused.

The defendant Mackenzie, as against whom the action had 
been dismissed rt the close of the respondent’s case, and his son- 
in-law. Arthur M. Grantham, were examined as witnesses for 
the defence. I appeared from their evidence that the motor 
which, according to the allegations of the respondent, had 
knocked him down, lielongvd to the appellnnts and was in charge 
of a chauffeur, and that the defendant Mackenzie and Grantham 
were passengers in it; and that the motor was being driven east
ward on Adelaide street. According to the testimony of Mac
kenzie, when it came to Yonge street the motor was stopped, and 
just as it was stopped “an oldish man” (evidently the respon
dent) “came out between three vehicles or at the head of them” 
and “right up” to the motor, and when he saw it jumped hack 
and “either hit himself against the horse”—meaning a horse 
attached to one of these vehicles—or was hit hy the horse and 
fell, hut was not struck by the motor.

According to the testimony of Grantham, there was “a whole 
lot of traffic” going up and down Yonge street at the place 
where the accident happened, so much that the motor was more 
or less stopped by it; there was a “rig” drawn by one or two 
horses—he could not say which—on Adelaide street immediately 
to the south of the motor and going in the same direction, and 
there were other vehicles in front of it also going in the same 
direction, “when an old gentleman” (the respondent) “came in 
front of the horses trying to dodge through the traffic,” “think
ing that the traffic was not going to go ahead because it was 
just stopping,” and jumped in front of the horses, apparently 
not seeing the motor; and. ns he got past the horses, “the motor
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ONT. was just about on him,” and, seeing it, he “put his hand on the
s c front mud-guard of the motor and shoved himself away right
1 «113 under the horses’ flanks or shafts or whatever it was.” The
----- horses were rearing, and knocked him down, and then “went

Maitland ah<?ad,” and that nothing went over him, “neither the
Mackenzie, rig’s wheels nor our wheels.” A diagram was drawn hv Grant- 

—“ ham shewing the position of the vehicles and the route taken by
C.J.Ô. ' the respondent ; according to the diagram, the motor was imme

diately north of the rig, and the front of the motor was in line 
with the front of the rig, and the respondent’s view of the motor 
was probably interfered with by the intervening rig. The route 
taken by the respondent was directly in front of the horses, and 
he evidently did not see the motor until he had got past them; 
and then, as Grantham said, the motor, which was moving slowly, 
was “just about on him.”

In his charge to the jury, the learned Judge correctly stated 
the law applicable to the case in these words ; “If the plaintiff 
has proved to your satisfaction that the accident happened by 
reason of a motor vehicle upon a highway, then the owner of 
the motor vehicle is, by our law, obliged to shew that tin* acci
dent did not happen by reason of his negligence or improper 
conduct.”

In my opinion, the learned Judge rightly refused to direct 
judgment to be entered for the appellants.

The evidence for the defence, in my opinion, materially 
strengthened that adduced by the respondent on the issue as to 
whether the accident happened by reason of the appellants' 
motor vehicle on a highway, and there was, when all tin* evi
dence was in, sufficient to warrant that issue being found in 
favour of the respondent.

Section 18 of the Act to regulate the speed and operation of 
Motor Vehicles on Highways, 6 Edw. VII. oh. 46, as amended by 
8 Edw. VII. ch. 53, sec. 7, provides : “When any lass or dam
age is incurred or sustained by any person by reason of a motor 
vehicle on a highway, the onus of proof that such loss or dam
age did not arise through the negligence or improper conduct 
of the owner or driver of the motor vehicle shall be upon the 
owner or driver of such motor vehicle.”

While, under this section, it is undoubted that the question 
whether the loss or damage was incurred or sustained by :vnson 
of a motor vehicle on a highway must he determined in favour 
of the persor claiming damages, liefore the latter part of the -sec
tion comes into play, I do not understand that any question « 
to the person at fault is involved in the determination of it. The 
fact that the loss or damage was incurred or sustained by reason 
of a motor vehicle on a highway is all that must lx* established 
to cast upon the owner or driver of the motor vehicle the onui
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of proving that it was not by his fault that the loss or damage 
happened. As put by my brother Magee in Marshall v. (Joirans 
(1011 . 24 O.L.R. 522, 532-3: “Obviously, before this burden of 
proving a negative is thrown upon defendant, the plaintiff 
must establish that the damage was sustained by reason of the 
motor, and the plaintiff must bear the onus of establishing it to 
the satisfaction of the jury. If, for instance, it were a question 
whether a horse was frightened by a motor or by some startling 
object or sound near by, a plaintiff, suing the motor owner for 
injuries sustained, must prove that the fright was caused by the 
motor, and not by the startling object or sound.”

The illustration given by my brother Magee eliminates all 
question as to fault on the part of the owner of the motor, and 
rightly so. I think; if it were otherwise, a plaintiff must prove 
negligence on the part of the defendant b< ,ore the latter part of 
the section would come into play—the veiy thing that it was the 
intention of that part of the section it should not be incumbent 
on him to do.

Applying the illustration of my brother Magee to the facts 
of this case, as they were stated to be by the appellants’ wit
nesses. it was the appellants’ motor that caused the répondent 
to lie frightened and to step back and come in contact with the 
rig or with the horses by which it was drawn; and, therefore, 
a jury might properly find that the loss or damage to the re
spondent was “incurred or sustained by reason of a motor 
vehicle on a highway.”

The next question Is as to the effect of the latter part of the 
section. In my opinion, when it is shewn that the loss or dam
age was incurred or sustained by reason of a motor vehicle on a 
highway, a statutory presumption arises that it was caused by 
the negligence or improper conduct of the owner or driver of 
the motor vehicle; and, where evidence is adduced to rebut that 
presumption, the case must go to the jury.

The statutory presumption, as it appears to me, is at least 
equal to oral testimony tending to prove negligenee on the part 
of the owner or driver of the motor vehicle; and, when there is 
evidence both ways, the case must of course go to the jury; and 
there is no power in the Court, in such a case, to dismiss the 
action, even though the evidence should greatly preponderate in 
favour of the defendant.

It may also he observed that it was open to the jury to 
aen-pt part of the testimony of the defendant Mackenzie and 
of Grantham and to reject the rest of it, and to have accepted 
that evidence as establishing the identity of the motor vehicle 

; which. as the respondent contends, caused his injury, and not 
I ,0 have accepted it as to the condition of the traffic (as to which 

the evidence was contradictory), or as to the way in which the 
| accident happened.
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ONT. It was also, I think, open to the jury to have found that, if
s.c.
1013

the chauffeur had sounded his alarm bell, gong, or horn, ns re
quired by sec. 5 of the Act of 1906, the accident would not 
have happened.

In my opinion, the appeal fails and should be dismissed.

Appeal dismissed.

ONT. BERNSTEIN v. LYNCH.

S. C.
1013

Ontario Supreme Court ( Appellate Dirittion), Mulock, C.d.Ex,, Clute, 
Itiddell, Sutherland, and Eciteli, ././. April 2, 1013.

1. Automobiles (5 III V—310)—Responsibility of owner when car vsed
BY SERVANT FOR HIS OWN BUSINESS OR PLEASURE.

The owner of an automobile is answerable at common law f.<r it< 
negligent o|H*rution by his chauffeur, where, instead of returning tk 
ear to the garage where it was kept, as it was hi< duty to do ift*-r 
having used the vehicle in the business of his employer, the cliaulh-tir 
while using the car for purposes of his own and driving it in a m-kle- 
manner, caused the plaintilF to be knocked off a bicycle and injure: 
as a result of the chauffeur’s negligent conduct.

fCampbell v. Pufi/dep, 7 D.LR. 177. specially referred to: ll"<
Vomi, L.R. 8 C.l*. 563, 307, followed; and see 1 Seven on Negligni.-. 

3r> ed., 583.]
2. At .imoiiii.es (8 III C—310)—Responsibility of owner whi n car i si»

BY SERVANT FOR HIS OWN BUSINESS OR PLEASURE—VIOLATION "1
Motor Vehicles Act.

Vnder sik*. 19 of the Motor Vehicles Act. 2 Geo. V. (Out. ) eh. Is. I!.s 
O. 1914, ch. 207. the owner of an automobile is liable for any ci
tation of the provisions of the Act by his chauffeur while using tin- a 
for purposes of his own without the knowledge or consent of in- 
employer.

|Campbell v. Cupriep. 7 D.LR. 177. specially referred to-. Matin 
(Sillies, Kl O.L.R. 558; Verrai V. Dominion Automobile Co., 21 <>.U! 
551, followed.]

Statement Appeal by the defendant from the judgment of Denton. Jun 
Co. C.J., in favour of the plaintiff, upon the findings of a jury, 
for the recovery of $300 damages, in an action in the County 
Court of the County of York, brought against the owner of a 
motor car, for injuries sustained by the plaintiff in a collision 
between a bicycle upon which he was travelling and tin* motor 
car, by reason, as the plaintiff alleged, of the negligent*.• of th- 
defendant’s servant who was driving the car.

The appeal was dismissed.
Argument W. E. Ranry, K.(\, for the defendant :—The driver of the 

motor car was using it at the time of the collision contrary to
his duty and to his instructions, and was at the time driving thf 
car on an errand of his own, and without the consent of the de
fendant : File v. Unger (1900), 27 A.R. 468; Strcltou v. City»! 
Toronto (1887), 13 O.R. 139. The law has not been modified.» 
far as the facts in this case are concerned, by the Motor Vehicles 
Act, 1912, 2 Geo. V. ch. 48. Under sec. 19, the owner is liable ;
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only where he himself is driving the car or authorising another 
to do so.

John MacGregor, for the plaintiff:—As to the meaning of 
“acting in the course of the employment,” see Beven on Negli
gence, 3rd (Can.) ed., vol. 1, p. 583; Whatman v. Pearson (1868), 
L.R. 3 C.P. 422; Patten v. Pea (1857), 2 C.B.N.S. 606, where the 
servant was acting, at the time, in his master’s service and in a 
manner impliedly sanctioned by him. See also Smith v. Brenner 
(1908), 12 O.W.R. 9,12, 1197; the language there used applies to 
sec. 19 of 2 Geo. V. ch. 48. File v. Unger, 27 A.It. 468, is dis
tinguishable. See 2 Geo. V. ch. 48, sees. 11, 23. The onus is on 

Iriver or owner: Athick v. Halt (1911), 8 O.W.N. 372; Ver 
ral v. Dominion Automobile Co. (1911), 24 O.L.R. 551, where the 
owner was held liable under the Motor Vehicles Act, 6 Edw. VII. 
ch. 46.

April 2. The judgment of the Court was delivered by 
Si THERLAND, J. :—The defendant, a resident of Toronto, was, on 
the 29th August, 1912, the owner of a motor car, and had as his 
chauffeur, or driver, one Harry Charles, employed by the week, 
and who was to be on call at the garage where the machine was 
kept “from at least ten o’clock in the morning until five in the 
afternoon. ”

On the morning of that day, the chauffeur drove the defend
ant’s daughter to some place in the city where she desired to go, 
and, upon her alighting, instead of taking the ear back to the 
garage in as direct a way as possible, proceeded to the Star news
paper office, on King street west, and thence down Jordan street 
to Wellington street, and westerly along the latter street to a 
point a little west of York street, intending apparently to go to a 
hotel down town for his dinner.

The plaintiff, who had left his work in a factory on the south 
side of Wellington street at twelve o’clock, and who used a 
bicycle in going from his work to his house, rode out of a lane 
and attempted to cross Wellington street from the south to the 
north, in a westerly direction towards Simcoe street.

The motor car came into collision with him, knocking him 
down and injuring him. He brought this action against the de- 
fendant, and the cas<‘ was tried before Denton, County Court 
Judge, with a jury.

In answer to the first question submitted to the jury, thej 
found that the driver of the car was acting “within the usua 
scope of his employment in driving the car when the collision tool 
place;” and, in answer to other questions, that the occasion wai 
“such as to make it reasonably necessary that the horn should hi 
sounded,” and that it was not; that the motor car was “bein| 
driven recklessly or negligently or at a speed dangerous to thi
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public;” and that the plaintiff’s injuries were “occasioned by 
the negligence or improper conduct of the driver of the motor 
ear,” and not by his own negligence. They assessed his damages 
at $300.

Upon these findings, judgment was entered by the trial 
Judge for that amount, with costs, and it is from that judgment 
that this appeal is.

Counsel for the appellant in argument conceded that it could 
not be successfully contended that there was no evidence to sup
port the findings other than the first ; but, at best, it could he 
contended only that the evidence was contradictory, and the jury 
had chosen to believe that offered for the plaintiff.

He based the appeal and the request for a reversal of the 
judgment on the ground that there was no evidence to support 
the first finding as to the driver “acting within the usual scope 
of his employment,” and argued that, on the contrary, the evi
dence was conclusive that he was, without the permission or 
sanction of the defendant, using the car to go about his own 
business. He also contended that sec. 19 of the statute in que» 
tion should be construed so as to create a liability as against the 
owner only where he himself was driving the car or authorising 
another to do so.

Whether an act done by an employee is done in the employ
ment is a question for the jury : Beven on Negligence, 3rd (Can.) 
ed., vol. 1, p. 583; and see Whatman v. Pearson, L.R. 3 C.P. 422.

Here the chauffeur had undoubtedly taken out the car in the 
usual course of his employment, and within the hours of the 
day during which his employment continued. Notwithstanding 
that the charge of the trial Judge on this point was very favour
able to the defendant, and contained the following statement: 
“It does seem to me that the evidence points strongly to the fact 
that this man was not acting within the usual scope of his em
ployment at the time;” the jury has found this question of fact 
in favour of the plaintiff.

In Burns v. Poulsom (1873), L.R. 8 C.P. 563, 567, the law was 
stated to be as follows : “The master is only liable where the 
servant is acting in the course of his employment ;” but, if the 
servant “was going out of his way, against his master’s implied 
commands, when driving on his master’s business, he will make 
his master liable;” and, “if the servant, being on his master's 
business, took a detour to call upon a friend, the master will be 
responsible.”

I am unable to see how the jury’s finding upon this question 
can be disturbed. This is, of course, dealing with the matter 
quite apart from the statute applicable to this case, and only 
from the point of view of the common law.

The statute in question is 2 Geo. V. ch. 48, and sec. 19 is as
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follows : “The owner of a motor vehicle shall be responsible for 
any violation of this Act or of any regulation prescribed by the 
Lieutenant-Governor in Council.” It is an amendment of. al
though similar in terms to, 6 Edw. VII. eh. 46, sec. 13.

In Mattd v. Gillies (1908), 16 O.L.R. 558, the Chancellor has 
(p. 563) thus expressed his view as to the scope of that Act: 
“Besides this, I am inclined to hold that, having regard to the 
provisions of the Act, as to registration of the owner, the carry
ing of a number on the machine for the purpose of identification, 
and the permit granted on these conditions, as between the owner 
and the public, the chauffeur or driver is to be regarded as the 
alttr ((jo of the proprietor, and that the owner is liable for the 
driver’s negligence in all cases where the use of the vehicle is 
with the sanction or permission of the proprietor. In driving 
the motor he is within the ostensible scope of his employment, 
and the liability will remain by virtue of the statute, and this 
even though the driver may lie out on an errand of his own.”

In Verrai v. Dominion Automobile Co., 24 O.L.R. 551, at p. 
554, the same learned Judge says: “The provisions of the special 
legislation indicate pretty plainly that the mind of the 
Legislature was to abrogate to some extent the common law 
rule that the master of a vehicle is exempt from respon
sibility if his servant does an injury with the master’s 
vehicle when, outside of the duties of his master’s em
ployment, he is out at large on an errand or a frolic 
of his own.” And in that case it was held that where “a demon
strator employed by the defendants took, for his own purposes, 
an automobile from their sale-garage, without their knowledge or 
permission and contrary to instructions, and, while driving it 
upon a city highway, brought it into collision with the plaintiff’s 
taxicab, ... the defendants were liable in two aspects: first, 
because the damage was occasioned by the use of their vehicle in 
contravention of the statutory provisions as to rate of speed 
(secs. 6 and 13) ; and, second, because the vehicle was allowed 
to be handled recklessly on the highway bv their servant (sec. 
18).”

Section 13 of the former Act has also been considered and dis- 
cuwed in Smith v. Brenner, 12 O.W.R. 9, by Riddell, J., at p. 
12: “The statute provides, sec. 13, that the owner of a motor 
vehicle for which a permit is issued under the provisions of this 
Act, shall be held responsible for any violation of the Act or of 
any regulation provided by order of the Lieutenant-Governor 
in Council. I think that the meaning of the statute is that every 
oxvm r of a motor vehicle, having obtained a permit, must see 
toit that his motor shall be kept and managed as the statute pro
vides—that he, the owner, shall either manage it himself and 
keep within the Act, or see to it that those who get possession of
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it in any way shall obey the rules laid down by the Act. And 
this he must do at his peril. If he place the vehicle in the hands 
of a chauffeur, or lend it to a friend, he is putting it in the 
power of servant or friend to manage it in a manner which may 
be dangerous; and he must assure himself of the capacity and 
prudence of servant or friend at his peril.”

In the present case the jury have found that the chauffeur 
has violated the statutory obligation involved in sec. 6 of the 
present Act, which requires that ‘‘every motor vehicle shall he 
equipped with an alarm bell, gong or horn, and the same shall he 
sounded whenever it shall be reasonably necessary to notify 
pedestrians or others of its approach.”

The owner of a motor vehicle is not obliged to employ a 
chauffeur, but, if he docs so, he is responsible for any violation 
by him of the Act—sec. 19 of which is as follows: ‘‘The owner of 
a motor vehicle shall be responsible for any violation of this 
Act.” When the chauffeur is driving, the owner is construc
tively doing so to the extent of being liable for such violation.

The responsibility attaching to the use of automobiles is dealt 
with in a comprehensive manner in a New Brunswick case, Camp
bell v. Pugsky (1912), reported in 7 D.L.R. 177. I quote from 
p. 180: ‘‘The Courts, generally in the United States and Can
ada, do not consider the motor vehicle an outlaw, or ns dangerous 
per se, or that it should be placed in the same category as locomo
tives, gunpowder, dynamite and similar dangerous machines and 
agencies, but generally hold that the nature of the machine, by 
reason of its great power and speed, etc., makes it the duty of 
those operating it to use care commensurate with its qualities and 
the conditions of its use. The dangers incident to their us.- as 
motor vehicles are commonly the result of the negligent and reck
less conduct of those in charge of and operating them, and do 
not inhere in the construction and use of the vehicle, so as to pre
vent its use on the streets and highways. It is conceded that they 
have the right to go on and use the highway, as well as other 
users of the highway. While this is so, the Courts and Legisla
tures have recognised the fact that there are peculiar conditions 
in connection with its use, rendering necessary certain restric
tions and regulations peculiar to motor vehicles.”

Appeal dismissed with costs.



13 D.L.R.] Keyes v. IIanixgton

KEYES v. HANINGTON et al., Liquidators of Miramichi Pulp and 
Paper Co.

\nr Brun.*icirk Supreme Court, Lnndnj, McLeod, W hite, and Mrh'eoint,././
June 20, 191.1.

1. ( IIKIDKATIOXS AXI» COM PA MM ( | VI E—350)— PRETEBENCM — LOAN TO 
UQCIDATOR—( >RI)KR OK COVHT—PRIORITY OVER COSTS OK WIND-

A claim for money lent the liquidator of a company under an 
order of n court declaring that the loan should In* a first charge on 
all the assets of the company, subject only to existing liens, charges 
or encumbrances, is entitled to priority over the costs and charges of 
the winding up proceeding, including liquidator's and solicitor’s fees ; 
ami such rule is not affected by sec, 92 of the Winding-up Act. It.S.C.
19116. eh. 144, providing that the costs, charges and expenses properly 
incurred in a winding-up proceeding, including remuneration of the 
liquidator, shall lie | my able from the assets in priority to all other 
claims; since such section applies only to confer priority over claims 
against the company in existence at the time of going Into liquidation.

Appeal from an order denying to one who, under an order statement 
of approval by the Court, had lent money to the liquidator of a 
company, priority over the costs and expenses of a winding-up 
proceeding.

The appeal was allowed.
.1/. O. Teed, K.C., for the appellant.
A. J. Gregory, K.C., for the respondents.

Landry, J.:—The affairs of the Miramichi Pulp and Paper undry.j. 
Co., Ltd., were put in liquidation under the Winding-up Act, 
eh. 144. R.S.C. 1906, in December, 1910. The real estate of the 
company had been pledged to secure bonds of the company ; 
and the raw and unmanufactured stock of the company had 
been hypothecated to the hank for advances. Some $8,0:10.08 
was due for unpaid wages. By a regular order of the Court 
authority was given the liquidators to borrow this amount of 
$8,0:10.08 and to pledge as security for repayment the unen- 
cumliered assets of the company. Mr. Keyes the appellant, by 
virtue of that order loaned the $8,0:15.08. After the loan and 
without special or general order from the Court, the liquidators 
sold some of these assets so pledged to secure the repayment of 
the loan and realized $1.8:18.02. Then Mr. Keyes, the lender 
and appellant in this matter, petitioned the Court for an 
order to the liquidators to sell the pledged assets and for direc
tions to have his loan paid out of the proceeds including this 
$1,8:18.02. In the order, dated February 8, 1911, authorizing 
the loan and the pledging of the unencumbered assets for repay
ment was this order :—

I do further order that the wind money* *o borrowed and intercut
. ......... 'lie,l •*’ ,in,l constitute u tint charge upon all the a**et* of the
*•"•1 eompany subject only to any existing liens, charge*, or encumbrance* 
thereon.

N. B.
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In thv order authorizing the sale of the assets pledged to 
secure the loan was this order, dated March 14, 1913 :—

I do further order that out of thin general fund, the remuneration of 
the liquidator* a* fixed by the Court, and all co*t*. charge*, and ex|*en«.., 
properly incurred in the winding-up including nolichor*' co*t* to lie it 
certained and taxed in the orilinary way—to lie paid them.

The liquidators paid out of the general funds realized on the 
sale of these goods pledged to secure the repayment of the loan, 
some remuneration to themselves, some fees to their solicitor 
and other costs, charges and expenses incurred in the winding 
up, to the amount of $721.08, leaving a balance of $1,110.94. 
In this amount of $721.08 are included: remuneration to. ..r 
charges of the liquidators $250, .and fees to the solicitor $200.

To these payments Mr. Keyes objects and asks that that 
part herein cited by the order of March 14, which was read by 
the liquidators as authorizing them to make such payments, lie 
rescinded. The liquidators contended that they had by law 
a lien on these assets for all such costs and expenses as thex- 
paid, and besides that the orders aliove cited gave them auth
ority so to pay. They maintain that the Court in authorizing 
the loan and the pledging of the assets, reserved in the order 
of February, 1911, all subsisting liens, charges and incum
brances thereon, and they cite sec. 92 of ch. 144 R.S.C. 1906, 
as establishing a lien for such purposes on these assets. Sec. 
92 reads

All vo*t*. charge* ami expense* properly incur ml in the winding up of a 
company, including the remuneration of the liquidator, shall In- payable 
out of the a**et* of the company, in priority to all other claim*.

1 do not believe that sec. 92 can be properly read as meaning 
that liens or hypothecations or pledges placed by the liqui
dators by virtue of an order of the Court on assets of the com
pany for the purposes of the proper winding-up of the affairs 
of the company, must be subject tJ the liens established by this 
section ; or, in other words 1 believe the priority given by sec 
92 to the payment of such matters as mentioned in the section, 
means priority to such claims as existed against the company 
at the time of going into liquidation, and not priority to 
such claims as may arise in the car.ying out of an order of 
the Court, solicited by them and obtained at tlieir request for 
the purpose of facilitating the winding-up. Besides being con
trary to the intention of the Act, it would lie manifestly unfair 
to the lender to place such an interpretation on sec. 92 as might 
exhaust all the proceeds of assets pledged t ) him by an order 
of the Court as security, in the payment of remuneration, costs 
and expenses incurred in proceedings in the relierai winding
up.

The Judge's direction first cited above, that the moneys
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borrowed and all interest must be a first charge on these assets 
“subject only to existing liens, charges or incumbrances 
thereon” must be interpreted to mean what sec. 92 means and 
nothing beyond.

I therefore believe the appeal should lie allowed, and that 
that part of the order appealed from should be rescinded with 
costs, and the appellant should lie paid all the proceeds of the 
assets pledged as security for his loan, except such costs and 
expenses as immediately apply to the necessary carrying out 
of the order authorizing the loan, the selling and looking after 
of tile assets pledged.

The order will, therefore, lie: the appeal allowed with costs; 
the order of the Honourable Mr. Justice Harry appealed from 
rescinded; the appellant to be paid over the $200 paid to the 
solicitor, and the $250 paid to the liquidators, also the net pro
ceeds on hand, realized or to be realized out of the sale of the 
property charged with the repayment of the loan, including the 
$1,110.94 in the bank, Costs to he paid personally by the re
spondents. with authority to recoup themselves out of any 
available assets of the company, after payment of Keyes’ claim, 
that may be or come into their hands.

N.B.

S.C.
1913

Hamxgton.

Landry. J.

McLeod and McKeown, JJ., agreed.

White, J.:—The Judge's order, upon the security of which white.j. 
the liquidators borrowed the money which they obtained from 
Keyes, was made at their instance and upon their petition 
wherein they represented that there were “assets of the said 
company of the value of about twenty thousand dollars which 
were unencumbered which property can probably in the course 
of some months be converted into money.”

By the petition of Keyes sworn November, 1912, in par.
6 thereof it is stated:—

That u|Hm the earnest request ami solicitation of the liquiilators, I 
agrwl to loan and advance to the said liquidators the sum required to 
pe.v the said wages upon the first security or charge of the said last-men
tioned personal property ami upon an order of the Court being obtained 
authorizing such loan ami security.

Bar. 7 of his petition states the making of the order by Mr.
Justice Barry on Feb. 8, 1911, (a copy being annexed).

Par. 8 is as follows :—
That, pursuant to the said order. I loaned and advanced to the said 

liquidators the sum of $8,035.08. all of which with the exception of about 
fifty dollars ($50.00) was. as I am informed by the liquidators and be* 
lieve. used and paid out by tliem in payment an arge of the wid

The Judge's order of Feb. 8, 1911, upon which the loon was 
made contains the following:—

LL
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IIaninoton.

1 «I» ««nier that the said Iii|iiidators la* at lilierty and they are hereby 
authorized to borrow and raise upon the security of the asset# of the 
said company for the payment of the said wages and expenses a sum not 
exceeding said sum of eight thousand and thirty-live dollars ami eight 
cents and that they lie and are hereby authorized to make and execute in 
the name and under the seal of the said company such mortgages, hypothe
cations, liens, and securities upon the said assets as may lie necessary 
for securing the same at a rate of interest not exceeding six per cent, ninl 
as counsel may advise, the person advancing the money to Is* also sub
rogated to the rights of the wage-earners as further security.

And I do further order that the said moneys so lair rowed and interest 
thereon shall la* and constitute a first charge upon all the assets of the 
said company subject only to any existing liens, charges or encumbrances 
thereon.

Tlit* liquidators now contend—and the learned Judge in 
charge of the winding up proceedings Inis given judgment sup
port ing their contention—that under the terms of said order, 
under the authority and security of which the loan from Keves 
was obtained, they are entitled to he paid their costs and ex
penses, and also, as 1 understand it, such remuneration for their 
services as the Judge shall allow, in priority and preference to 
the claim of Keyes for repayment of his said loan.

As the available assets appear likely to realize at most a sum 
falling far short of the value of i|r20,(l()ll placed upon them lw 
the liquidators in their said petition, and will consequently lw 
insutfieient to pay both the claim of Keyes and that of the 
liquidators mentioned, we are called upon to determine whether 
or not the claim of the liquidators to priority over Keyes. i> 
supported by the terms of the Judge's order upon which the 
money specified was loaned.

The liquidators base their claim upon the terms above quoted 
from the Judge’s order, coupled with the provisions of s«r. 
of the Act, ch. 144, R.S.C. 1901». This section
reads :—

All eicN. charges ami expenses prn|*erly incurred in the winding-up 
of a company, including the remuneration of the liquidator, shall lw p-o 
aide out of the assets of the eotnpany. in priority to all other claims.

This section, as I interpret it, while it provides that all costs, 
charges and expenses incurred in the winding-up—including 
the remuneration of the liquidators — shall be payable out of 
the assets of the company, does not constitute these liabilities 
a charge on the assets in any sense other than that in which 
all debts owing by the company can he said to In* such a 
charge; since all such debts arc payable out of the assets of the 
company, the only difference between such debts ami the liabil
ities specified in the section being, that the latter are given 
priority in payment.

Malins, V.-C., in ZZ# flomr Investment Society (1880), 14

^22D



13 D.L.R.J Kkvks v. IIaninoton

Ch. D. lf>7, says (p. 170), that the priority given by the corre
sponding section of the Englixh Act means “in priority to all 
claims upon the company when this order to wind up was made. 
When, therefore, the Judge’s order h the moneys loaned 
bv Keyes a first charge upon all assets of the company, sub
ject only to any existing liens, charges or incumbrance* thereon, h 
it must. I think, lie taken as giving a charge within the ordinary 
and meaning of that word as used in charging orders
made in equity. I can see no reason to construe the word 
“charge” as first used in the part of the order referred to in 
any different sense from the word “charges” occurring a line 
or two later in the same paragraph where the words with which 
it is there collocated, namely “liens, charges and incumbrances,” 
indicate clearly that “charges” means something more than a 
men1 debt.

As against this view it is argued that to place upon the 
Judge’s order the construction 1 think it calls for, is to render 
negatory the provision that Keyes shall Is- subrogated to the 
wage earners’ rights, since under the other provisions of the 
order when *o construed the r is given rights and a security 
which makes the security of the subrogation clause unnecessary 
and useless. That is true. Hut it is also true, that if the con
struction contended for by the liquidators is to prevail, then 
the paragraph of the order giving Keyc* a first charge on the 
assets, subject to all prior liens, claims and incumbrances, is 
likewise unnecessary, and useless as a security to tbc lender, be
cause. ninler tbe subrogation clause, Keyes would possess all 
the security ami priority lie would have or could exercise, under 
the provisions of the paragraph granting the first charge sub
ject as aforesaid. In other words the argument works both 
way*.

1 think the ‘ Keyes has priority over that of the liqui
dators.

Ap/mil allowed with cox..
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SLATER v. VANCOUVER POWER CO. Ltd.

Ilrilmh i , hi hi bin Court of I /*/»»■«/. Uactitmahl, t'.J. !.. Irriup. Martin, awl 
Uallihvr, J7.1. July 22, 191.1.

I. Ma*iik axii mkbvaxt «8 11 A4—«7)—Liability ma ivjirv to ana- 
va.xt—Sait, plait—Polk nit is iioij; mai* nr coxtbactob otiik*
HI AX hlllXhAXT.

«•ne «lui vont null In etriiig win-* on poles to I** *4*1 by him in 
1m«le» -lug by another contractor, which were accepted a« lieing «util- 
ck-ntly <lee|i. i* answerable for the <ieath of * servant a* the result of 
the fall of a |x>le on which he was working that was aet in a hole 
hot «lee|i eivnigh to hohl it aecurely. since then* wa* a failure to fur 
ni-h a *:ife place in which to work.

B. C.

C. A.
1013

3

6

5

1
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B. C. 2. Master ami servant (8 II K—210)—Liability for injury to hfrva.xt 
—Common emi'loymknt—Failure to provide safe place.

cTa.
1913

The defence of com limn employment is not npplicahlv where a -t- 
vunt's injury is «lue to the hreach of the master's duty to provide a 
safe place in which to work.

Vancxuvkb 
Power Co.

| .4 inn lie Mining, rtc. Vo. v. McDougall, 42 Can. S.C.R. 420. t ■ »1 - 
lowed. |

Appeal by the défendant from a judgment for the plaintiff
Statement in an action for injuries to a servant.

The appeal was dismissed oil an equal division of the Court. 
/>. G. Macdoncll, for plaintiff.
IV. B. A. Ritchie, K.C., and Mather, for defendants, appel- 

hints.

MeMonsld,
C.J.A. Macdonald, C.J.A. :—The only point in this ease which sug

gests difficulty is that of common employment. The deceased, 
the jury have declared, was not an independent contractor. He 
was a fellow-servant with those who insecurely set the pole. 
The defendants a competent foreman and workmen to
do the work, the setting up of poles for transmission of elec
tricity. The appellants have shewn that they had an experi
enced and competent man in charge of the work, and having 
regard to its character I feel myself impelled to the conclusion 
that the verdict cannot be sustained.

1 would allow the appeal.

Inlng, J.A. Irvino, J.A.s—The action as originally launched claimed 
damages under the Families Compensation Act, R.S.B.C. Itill. 
eh. 82. against the Vancouver Power Co. and the Waugh Mil- 
hum Construction Co. for their joint negligence, hut the plain
tiff. at the trial, released the Power Co., and no amendment 
was made. There was no claim in the alternative against each 
of the defendants for their separate negligence.

The ease proceeded against the Waugh Milhurn Construc
tion Co., and on questions left, the jury found that Slater, the 
deceased, was an employee of the Waugh Co., and that le- had 
not been guilty of negligence, and that the Waugh Co. was 
guilty of negligence in that it had failed to plant the poles suffi
ciently deep, and in that they failed to till in the holes with 
suitable material, and that tile proximate cause of the accident 
(whereby Slater met his death) was this negligence.

The facts not in dispute establish that the Waugh Co. had 
taken a contract from the Power (Jo. under which the Waugh 
Co. were to set in holes already dug by the Power Co., and 
string with wire certain poles for the power company's wires. 
The Waugh Co. did not themselves oversee the work of setting 
and tinning the poles, that duty was committed to a foreman, 
against whose fitness for the job not a word has been said. The

682

34
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of tin* competency of the other men was raised.

pole was set on a Monday, and on Wednesday when the plain
tiff ascended to rig the cross arms, it fell with him. No question C. A.

1013

the case from the jury. The accident took place by reason of 
tin- negligence of the fellow-workmen not filling in the hole with v,

The learned Judge, in my opinion, should have withdrawn

proper holding material, and not excavating to a sufficient depth. I>OWFB r°- 
The defendants themselves were not shewn to have been guilty irrin*. j.a. 

of any negligence.
The case of Priestly v. Fowler, 8 M. & W. 1, at 5, decided in 

1S.17, covers this case. In giving judgment, Lord Ahinger, C.H., 
said :—

If tin* niaater lie liable to the servant in thin action the principle of that 
liability will lie found to carry us to an alarming extent, lie who is re- 
»|i<in«ihle by bis general duty, or by the terms of his contract, for all the 
consequences of negligence in a matter in which he is the principal is 
re*|Kin*ible for the negligence of all bis inferior agents. If the owner of 
ihc carriage is therefore responsible for the sullieieiicy of his carriage to 
his servant, be is responsible for the negligence of bis coaebmaker, or bis 
harness maker, or his coachman. The foot man. therefore, who rides be
hind the carriage, may have an action against bis master for a defect in 
the carriage, owing to the negligence of the coaebmaker, or for a defect 
in the harness arising from the negligence of the harness-maker, or for 
drunkenness, neglect, or want of skill in the coachman ; nor is there any 
reason why the principle should not, if applicable in this cl iss of eases, 
extend to many others. The master, for example, would be liable to the 
-mant for the negligence of the ehamliermnid. for putting him into a damp 
bed; for that of the upholsterer for sending in a crazy bedstead, whereby 
In- was made to fall down while'asleep and injure himself; for the negli-
gene...... the cook, in not properly cleaning the copper vessels used in the
kitchen ; of the butcher, in supplying the family with meat of a quality 
injurious to the health ; of the builder for a defect in the foundation of 
the house, whereby it fell, and injured both the master and the servant 
by the ruins.

A nslii v. McDougall, 42 Can. S.C.R. 420, was referred to, 
hut 1 do not think the duty of a master to furnish a fit and 
proper place to work upon can Ik* regarded as a standard in a 
work of the character under consideration.

I would allow the appeal and dismiss the action.

Martin, J.A. ;—With respect to the first point taken by Martin.j.a.

appellants’ counsel ns to the several liability of one joint tort 
leaser sued jointly with the other against whom the action has 
l»een discontinued, I observe, in the first place, that as pointed 
out in Manny v. Scott, [1899] 1 Q.B.D. 986, at 989, the lia- 
lilitv would really appear to arise from the contract ; and in 
(he second, that the judgment of Mr. Justice Idington in Long- 
mon v. McArthur (1910), 43 Can. S.C.R. 640, in effect covers 
the point.

10—13 D.L.I.
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Then as to the facts. The case is peculiar in this, that the 
defendant contracting company agreed with the defendant 
Power Co., the owner of the electric line, to set up the poles on 
the Power Co.’s right-of-way in the holes that the Power Co. 
had dug for them. This is made clear by the evidence of Waugh, 

Vancovvkb the directing partner (for this contract) that “the holes were 
Power Co. supposed to be finished,” and “we were to accept the holes" as 
M«rth~T.A. given to them by the Power Co. and to set up the poles therein.

These poles were very high, about 60 feet (the one in question 
being 58 ft. 2 inches) and it is obvious that if they were not pro
perly set the line would he a most unsafe place to work on. hut 
there is abundant evidence to shew that several of the holes in a 
had place, 300 to 400 feet long in a “file” (p. 39), were not dug 
deep enough so to warrant the jury's finding that the pole in 
question was not set sufficiently deep or the hole tilled “with 
sufficient material to insure safety.” It was sought to excuse 
this negligence by attributing it to the Construction Co.’s fore
man's failure to do his duty, hut as the contract required that 
the holes should be accepted as dug, I cannot accede to this 
view, because it was obviously no part of his duty to dig a hole 
deeper. This particular hole was only between 5 and 6 feet 
deep, though it was dug in such loose, peaty and leafy soil that 
it should have been nine feet deep, according to trustworthy 
evidence, because the soil could not he tamped. Nor in any 
event, and apart from the question of the depth of the holes, is 
there any evidence to shew that as regards the tamping, any 
effort was made to supply proper material or plant for that 
purpose. It is apparent to me, at least from the evidence, that 
the gang of seven or eight men who were setting up the poles 

. were using and were expected to use, as a matter of course, the 
material that was at hand at each hole, and it was no part of 
any one’s duty to see that material was brought to the holes 
from any other place, nor was anyone expected to transport 
material for that purpose, nor is there any evidence to shew 
that trucks or harrows or any other plant or tools were provided 
for that purpose; hut shovels and tampers were provided for 
use on the spot to fill the holes with the material at hand, and 
were used for that purpose where possible—pp. 36-8-9. The* 
facts, in my opinion, bring the case within the reasoning of 
Ainslie Mining, etc., Co. v. McDougall (1909), 42 Can. SCR. 
420, at 424-8, as the pole line constituted a “defective place" in 
which the plaintiff was called upon to work in his employment as 
a lineman fixing cross arms on the poles, and, therefore, the 
master cannot set up the defence of common employment as an 
excuse for the following reason given in the Ainslie ease, p 
424 :—

In other words, I hold that the right of the master, whether inoor-

B. C.

C. A.
1913
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pirated or not, to invoke the doctrine of common employment as n re- 
lea40 from negligence for which he otherwise would In* liable cannot he ex
tended to cases arising out of neglect of the master’s primary duty of 
providing, in the first instance at least, fit and proper places for the work
men to work in, ami a fit and proper system and suitable materials under 
ami with which to work. Such a duty cannot be got rid of by delegating 
it to others.

I refer also to the judgment we have just delivered in V clash y 
v. Western Can. Power Co., 12 D.L.R. 774. It is only necessary 
to add that the contention that the deceased acted recklessly 
with a knowledge of the circumstances, and the case should 
have been withdrawn from the jury, is clearly not supportable— 
the evidence of Evans alone, c.g., at pp. 33-4, 41, would justify 
the jury in the view they took of the matter.

The appeal, in my opinion, should be dismissed.

Gam.hier, J.A., concurred with Martin, J.A.

Appeal dismissed on an equal 
division of the Court.

BELAND v. BOYCE.

('hurt nf Sessions of the Peace for Quebec t’iti/. //on. V. I^angclier, J.S.P.
July 28, 1913.

1. Indictment, information and complaint (81—4)—Form and be<jvi- 
sites—Official prohibitions under — Adulteration Act 
(Can.).

Where a summary prosecution under the Adulteration Act, R.S.C. 
1906, ch. 133, is permissible only when brought at the instance of an 
inland revenue officer, the information must correctly designate his 
"ficial capacity or it will Ik- void; nor can an amendment lie |>ermitted 
to add his official designation to the information as such would lie 
equivalent to substituting a new information.

Summary prosecution for an offence under the Adulteration 
Act. R.S.C. 1906. ch. 133.

hiieit n Morin, for complainant.
•/. A. Lane, K.C., for the defence.

Laxoeueb, J. :—In a criminal matter every one is entitled 
to 1'iiounce an offence against the law; hut there are some few 
exceptions. Some offences cannot lie punished after a certain 
«Hay; some others require the authorization of the Attorney- 
Genera! or of the Minister of Marine, etc. In this particular 
case on’y the inspector of the Department of Inland Revenue 
has authority to sue and nobody else.

Generally speaking any person may lie the informer, but sometimes 
the statute giving the penalty alloics only particular person* to be the in- 
former: Daly's Canadian Criminal Procedure, 1911, p. 111.

^\e find the same doctrine expressed in Crankshaw’s Prac
tical Guide to Magistrates. 1895, p. 104:—

B. C.
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Power Co,

Martin. J.A.

Oellilier. J.A.
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Lkügelier, J

If the Act limier which the proceedings are taken extends ont a t» ;,rr. 
sons o 1 a particular class, office or situation in life, the party charged 
should Ik; shewn to come within the description of such persons.

In criminal matters it is permitted to amend in some eases, 
namely, to rectify a date, correct a name, but never to substitute 
a right complainant for a wrong one. In this case, the person 
of Mr. Belaud is nothing; it is his quality which gave him tie* 
authority to sue and he failed to make that authority to appear 
in his complaint.

“A justice has no jurisdiction to amend by substituting a 
third party in the summons”: Seager’s Magistrates’ Manual, 
p. 254. Also, in the American and English Cyc. of Pleadings, 
vol. 12, p. 305, where it is said the amendment is not for the 
purpose of changing the person, but merely of correcting the 
name of the same person.

In short, there is no legal complaint before the Court, and we 
cannot amend a non-existing thing.

Proceedings quashed

SASK.

s. c.
1913

MANCHESTER v. BROWN.
Saskatchewan Supreme Court, Hroicn, ./. August 30, 101.1.

Bkokkkh (g II B—10)—Real estate—Continuent compensation - 
Re-sales.

A mil estate agent who pu reliâtes land* for hi* principal with i 
stipulation for commission on such purchase only when tin- laid* 
-hall he re-sold at a profit either hv the purchaser or the agent i- r. • 
necessarily disentitled by the lapse of time to payment of hi- eumrai* 
sion on the owner himself re-selling the same two years later.

statement Actiox by plaintiff for the recovery of $1,280 as eomniLvion 
for his services in connection with the purchase of land. 

Judgment was given for the plaintiff.
E. L. Eiwood, for f.
11. Y. Macdonald, for defendant.

Brown, j. Brown, J. :—The plaintiff was at the time of the matters in 
question a real estate agent, and on several occasions bad acted 
as agent for the defendant in the purchase and sale of land*. 
In tlie month of September, 1910, he made a trip to Des Moines. 
U.S.A., and purchased two sections of land for the defendant 
He brings this action for the recovery of $1,280 as commission 
for his services in connection with such purchase, being at the 
rate of one dollar per acre.

There does not seem to he any question as to the reasonable
ness of the commission, hut only as to whether any commission 
at all is payable under the circumstances. At the conclusion 
of the case I was of the opinion that the evidence of the defm- 
dant had strengthened the plaintiff's claim ; and a further and

C0C
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more careful consideration of the evidence only serves to con
firm me in this view. It is clear that neither party contem
plated the plaintiff getting arv commission from the vendor; it 
was a case of getting the lowest and best net price possible from 
the vendor, and the purchaser paying what commission there 
was to In? paid. The plaintiff, while claiming a commission, 
admits that the same was not to he paid until after the lands 
had been re-sold. The defendant, in his evidence, states as fol
lows :—

During the conversation, numerous times that lie was pestering me 
about my place, trying to get me to buy it, I told him that the price was 
too high, it was impossible, that 1 nail other lands, that lie had lands for 
side, told me lie was trying to sell, at a less price, I did not see a chance at 
nil of -oiling it, and 1 did not want to consider it. But. prior to his 
going down to Iowa, down to the L'nitod States, lie had told me, he says, 
“I know I can sell this land." he says. *'$15. $17 an acre; I would not 
wonder if it would go to $50.” I said, “You had better try to sell the half 
of 22 that you were trying to sell for me at $.10." He said. “1 know I 
can sell it." I said to him when lie went down, “If you can buy it 
at $28 an acre or less, and you are sure you can sell it, and if you don't 
sell it you get nothing out of it from me—I won’t undertake to pay any 
commission unless you can make good what you are saying—and that 
you are to go to no expense whatever, and seeing that you are going down 
there anyway, and you are going down on your own rcs|>onsihilitv as far 
a- expense or anything of that kind is concerned—you can buy it on those 
conditions.
And again:—

Why. lie thoroughly understood before lie went to the Vnlted States at 
all. and all the time afterwards, that lie was to get no commissions at all 
from me; if he got them, he would have to get them from the other 
parties. In case lie sold that land or in case 1 sold it 1 would allow him a 
commission, but it was not to—it was to he sold at a price that would 
net me at least from $5 to $7 an acre.
And further :—

Hut I told him, I said, “If you huv that land and it can’t la* sold you 
will not get anything. You need not go down to the States to buy it; 
ami if you go down there you will go ut your own expense."

Tin* conclusion I have reached—and in reaching this conclu
sion I have been greatly influenced by this evidence of the dé
tendant—is that the plaintiff was to get a commission for his 
services in connection with the purchase, but the same was to 
I» payable when, ami only when, the lanil was resold b,v the 
plaintiff or by the defendant himself, at a profit to the defend
ant nl at least #5 per acre. 1 am of opinion that any intimation 
aiwn hy the plaintiff as to the time within whicli the property 
<onld lie sold must he regarded as mere expressions of per
sonal convictions, and cannot lie held to affect the defendant’s 
liability. The land was purchased by the plaintiff for tile de-

14Ü
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SASK. fendant at $27.50 per acre. The plaintiff endeavoured to re- 
^7 sell the land for the defendant on certain terms, hut failed to 
1913 do so. Tin* defendant himself, however, did sell it on August 51,
----  1912, at $52 per acre. Immediately upon this sale being made,

Manchester j am 0f opinion, the commission become due and payable.
Brown. There will, therefore, be judgment in favour of the plaintiff 

for $1.280, the amount of his claim, and costs.

Judgment for plaintiff.

ALTA.

S. C. 
101.3

Statement

Re BAYLIS INFANTS

Alberta Supreme Court, Heel:. ./. Aufluat 7. 1013.

1. Infants (8 IC—11)—Parents’ right to custody—Welfare of child
TO GOVERN.

hi iletermining whether the father nr mother, who are living .«j«iirt. 
mIih 11 have the custody of a minor child, the wishes of the mothi-v in
to I*- considered, ns well ns the wishes of the father, but the primary 
consideration is the welfare of the child.

•2. Infants (glC—11)—Custody of—Giving to mother—Accès- he

In awarding tin* custody of infants to their mother as against t ■ 
father, the order should provide that the latter shall have rea-'ii.' 
access to them.

Application by the father for a writ of habeas corpus to 
obtain the custody of the children from their mother.

The application was refused, with provision for access t 
the children.

II. A. MacVic, for applicant.
A. F. Ewing, for Mrs. Baylis.

Bers.j. Beck, J.:—The children, four in number, n girl 14 years of
age. and three boys, 12, 10 and 5 years of age respectively, are 
in the custody of their mother. The father left the common 
home about eight months ago, and now applies for a writ of 
habeas corpus to obtain the custody of all the children.

Affidavits were put in on behalf of both parents. They 
and a number of witnesses also were examined viva voce before 
me. I have also seen and talked to each of the children privately. 
On a consideration of all I have heard and observed, 1 have 
decided that it is in the best interests of the children to remain 
in the custody of the mother, and I therefore refuse the appli
cation.

I have examined a number of English authorities, especially 
those in which there was a contest for custody between the father 
and the mother, lie Goldsworthy, 2 Q.B.D. 75; li< Ethd 
Brown, 13 Q.B.D. 614; lie Fynn, 12 Jur. 713; Be Ollara. [ltfW 
2 Ir. R. 232. The statutory provisions in force in this jurisdic
tion differ considerably from those in England, and agree molt
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nearly with those of the Province of Ontario, where it is held 
that the interests of the children is the main question for con
sideration, and are in the Mine terms as those of the Province of 
Manitoba. 1 have perused a number of Ontario decisions; 
among others He Keys, 12 O.XV.R. 160, 269; He Arglcs, 10 
O.W.H. 801. The statutory provision in force here i.s the 
Judicature Act, 1898, rule 574.

Mr. Justice Robson had occasion to consider the purpose 
and effect of the Manitoba Act, R.S.M. 1902, ch. 79, sec. 32; 
and the effect of his decision is that great weight should be 
given both the wishes of the mother and the interests of the 
child. This accords with my view of the Alberta provision. 
Having regard to it, the law as laid down as a conclusion from 
the English statutory provisions and decisions cannot be ac
cepted in this jurisdiction without modification. Here, 1 think, 
tliv interests of the children are what must be regarded as having 
the greatest weight, and the wishes of the mother are to be re
garded as well as, and perhaps as being worthy of as much con
sideration as, those of the father. On settling the terms of the 
order dismissing the application, a provision for access by the 
father will be settled and included in the order. The father— 
the ‘ ?ant—must hear the costs.

This order will reserve to the father the right to move to 
vary the order as to access, and, if so advised, to renew this 
application upon additional material.

Application d is in issul.

GARDINER v. WARE.
(Decision No. 8.)

Sunkalchatan Supreme Court, \cirlamls, J. July 21, 1013.

1. Jvoomext (§ II A—60)—Effect and conclusiyeness—Kes jvuicata.
The recovery of n judgment for damages for wrongful ejectment from 

lund Imre a #til»#e«)uent action between the same parties for the loss 
of profit# a# the result of such expulsion.

\ Itniiimlcn v. Humphrey, 14 Q.B.D. 141, followed.]
2. Landlord and tenant i8 lit'—20) — Renewal of lease—Failure to

exercise option—Excuse—Exclusion by landlord.
The failure of a tenant during hi# tir#t term to take advantage of an 

option for renewal of hi# leu#c, i* not excused by hi# wrongful expul- 
•ion by the landlord from the dvmiwed premise# before the expiry of 
the time for exercising the option.

Action whereby the plaintiff claims possession of certain 
lands and premises and damages on loss of profits of his busi- 
ness for being turned out of possession. As to the claim for 
damages, the defendant pleaded res judicata.

Judgment was given for the defendant.
E. />. Wood, for the plaintiff.

11. E. Sampson, for the defendant.
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SASK. Newlands, J. :—Tin* plaintiff has already recovered jmig.

s. c.
1913

ment against the defendant for being turned out of possession, 
but in that action he did not claim for loss of profits as he could

Gardiner

Ware.

have done : Gardiner v. Ware, 7 D.L.R. 480. In Brunsdcn v. 
Humphrey, 14 Q.B.D. 141, Bowen, L.J., at 147. said:—

It is a well-settled rule of law that damages resulting from on* n*l

Newlandi, J.
the same cause of action must lie assessed and recovered once for all. The 
dilliculty in each instance arises upon the application of this rule, >o\v 
far is the cause which is being litigated afresh the same cause in suh-tance 
with that which has been the subject of the previous suit? “The priinipal 
consideration," says DeGrey, V.J.. in Ilitchcn (or Kitchen v. Campbell. 
2 HI. W. 827, “is whether it be precisely the same cause of action in both, 
appearing by proper averments in a plea, or by proper facts stated in a 
special verdict, or a s|>ecial ease. And one great criterion," In- * !k
“of this identity is that the same evidence will maintain both action'." 

In this case the parties did not give any evidence on the trial, 
but by consent put in tilt* evidence that was taken upon the 
former trial, stating that they had no other evidence. Upon the 
above authority, therefore, I am of the opinion that the claim 
for damages is res judicata.

As to the claim for possession : it is founded upon a verbal 
lease for one year with the option of renewing the same for a 
further term of two years. The plaintiff never exercised this 
option, because, as Mr. Wood, his solicitor, states, he had been 
turned out of possession, and the year expired before the first 
action was concluded. I do not consider this to be any reason 
for not exercising the option, and as the term had therefore 
terminated before this action was brought, plaintiff is not en
titled to possession.

There will be judgment for defendant, with costs.

Judgment for defendant.

B. C. LEWIS v. GRAND TRUNK PACIFIC R. CO.

U.A.
1913

Ilrilinh Columbia Court of Appeal. Manlonald. CM. A., Irviua. 
Martin, and tiaUihcr. JJ.A. July 22. 1913.

1. Master axd servant (8 V—340)—-Workmen's Compensation Act- 
Proceiu re — Arbitrator —Scrmittino questions to jcuue- 
Time fob.

After an award of an arbitrator ap|M>intcd under the Workmen * 
Compensation Act. R.S.B.C. 1911. eh. 244. has been reduced to writi»:' 
and published, he cannot submit questions under sec. 4 of the Act, to# 
judge of the Supreme Court.

Statement Appeal by one claiming the benefit of the B.C. Workmens 
Compensation Act, from the decision of a Judge of the Supreme 
Court holding that an arbitrator appointed under the Act could 
not, after having made an award against the claimant, submit to
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such Judge, under sec. 4 of such Act, the question whether the 
claimant was an employee within the meaning of the Act.

The appeal was dismissed.
A. Alexander, for plaintiff, respondent.
I). E. McTaggart, for defendant, appellant.

Macdonald, C.J.A. :—An arbitrator appointed pursuant to 
the Workmen’s Compensation Act, R.S.B.C. 1011, ch. 244. made 
his award against the claimant, who was a cook in a railway con
struction camp of the said company. Afterwards the arbitrator 
was applied to to state a question of law for the opinion of a 
Judge of the Supreme Court, pursuant to sec. 4 of the second 
schedule, which he did, the question being whether or not the 
arbitrator was right in his holding that the claimant, being 
a cook, was not within the lienefits of the Act. The learned 
Judge to whom the question was submitted held that the arbi
trator had no power, after he had made his award, to submit 
a question to a Judge; that he was functus officio. I think the 
learned Judge was right. The purpose of the privilege of sub
mitting a question of law to a Judge appears to me to be to 
assist the arbitrator in making his award. The intention of the 
Workmen’s Compensation Act was to have disputes of the char
acter covered by the Act summarily disposed of with as little 
expense as possible. That intention is more manifest in the 
British Columbia Act than in the English Act, said sec. 4 itself 
being an instance of this. By the English Act the arbitrator is 
given the same power as in ours to submit questions of law, but 
in addition, it is provided that a Judge may direct him to submit 
such questions. Here the decision of both law and fact within 
the jurisdiction of the arbitrator appears to be left to his own 
judgment and discretion. lie may decide a question of law 
himself. If so, it appears to he final, or if he be in doubt he 
may submit questions to a Judge to assist him (the arbitrator) 
in arriving at his conclusion.

The rules passed in pursuance of the Act, both in England 
and in British Columbia, indicate that the construction that 
I have placed on said sec. 4 Is the correct one.

In speaking of the arbitrator having made his award, I mean 
bv making that he has done everything which he had to do to 
perfect it. Until he has done this it might l>e still open to him 
to change it, and hence to submit a question of law to a Judge. 
In tins ease I think the award had been perfected so far as the 
arbitrator was concerned.

I would dismiss the appeal.

B. C.

C. A.
1913

It. Co.

Macdonald,
C.J.A.

Irving, J.A. ;—I would dismiss this appeal. The reasons nun*. j.a. 

jp'en by the learned Judge in my opinion say everything that 
is nm-ssary to lx? said.
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B. C. In Basanta v. C.B.li. Co. (1910), lti B.C.R. 304, this Court
C.A.
1013

held that where the question as to whether employment is one to 
hich the Act applies the only way to review the arbitrator's

Trunk
Pacific
R. Co.

nnding was by means of a case submitted under sec. 4 of the 
schedule, and that the Arbitration Act did not apply so as to 
enable the Court to set aside an award made without jurisdiction.

By our B.C. Rule 30 of the Workmen’s Compensation Rules, 
1904, see p. 353, B.C. Gazette, February 25, 1904, vol. 44, it is 
enacted that the award shall be in writing, and shall be sealed,
filed and served on all persons affected thereby. John Moult m 
ct* Co. v. Dunne, [1912] 2 K.B. 130, deals with the English rule. 
That rule differs from ours, but I think the same principle ap
plies, i.c.f when the award is completed the arbitrator can do 
nothing except correct a clerical error under sub-sec. 2. The 
question then is, when is an award made? In my opinion, when 
the arbitrator has done all that he can do. namely, reduce it to 
writing, and publish it as his award. In Mordue v. Dalnur 
(1870), L.R. 0 Ch. 22 at 31, Mellish, L.J., used this language:—

When an arbitrator has signed a document as and for his award, hr 
is functus officio.
It was never necessary to seal an award. J suppose if the .sub
mission contained directions that the arbitrators must execute 
the award under his seal, it would be necessary to comply with 
those directions. It seems to me unnecessary for an arbitrator 
to seal the award with his own seal. The “sealing and filing” 
referred to in the rule in my opinion are things to be done in 
the Court by, or at the instance of the person who intends to 
enforce the award. It is to be noted that our rule 3ti does not 
profess to say when the award shall be deemed to Ik* completed. 
It does not even say that it shall Ik* signed in the presence of a 
witness—signature by the arbitrators without doubt is necessary, 
otherwise it would not be in writing, hut if it was intended that it 
should also he authenticated by the „val of the arbitrators. 1 
would expect to see a clear direction to that effect. A more 
simple construction can be given by holding that it deals with 
the form the award shall take, then provides for its enforcement.

Martin. J. Martin, J. :—I concur.

OâUlher, J. A. U.xLLiHER. J.A. :—The arbitrator has the power under our 
Workmen’s Compensation Act, R.S.B.C. 1911, ch. 244, to decide 
whether the class of employment in which the applicant is en
gaged comes within the Act.

Having so decided and completed his award, which I hold he 
did in this case, he cannot under sec. 4 of the second schedule 
of the Act, submit a case stated for the opinion of the Court.

During the progress of the hearing or before the award was
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completed, he would have of his own motion or upon request 
of either party been at liberty to submit a ease.

Neither party requested this to he done, and he did not do 
so himself, but proceeded to determine the matter, and the appli
cant, not having requested it, and having chosen to take his 
chance as to what that decision would be, cannot now complain.

The appeal should he dismissed.

B. C.

C. A.
1913

Appeal dismissed. R. Co.

HOLMES v. HOLMES AND VANDEMAN. SASK.
Saxknt chemin Supreme Court. Trial before Johnstone, J. July 11. 1013.

1. Fraudulent convkyanckh (g 11—S)—Consideration—Voluntary con-

A voluntary conveyance of nil of n debtor'* prnjierty in favour of 
hi* children is void against the grantor's existing creditors without 
any proof of an actual and express intent to defeat creditors.

2. Land titles (gV—AO)—Land certificate—Deed in fraud of cheim
tors—Cancellation of certificate—Procedure—Sale of land 
in satisfaction of creditors' claims.

On holding void a voluntary conveyance of a debtor’s property which 
ha* lieen registered in the Land Title* office, the rouit cannot order 
the cancellation of the grantee's certificate of title, hut mere lx the 
sale of the land in satisfaction of the claim of the grantor's creditor*.

\(!nhlsmHh v. ItuHsell. 5 I Mi. M. & Q. 547; Herne l(i l'or Silver 
Wiiii>if/ Co. v. A/irr/l, L.R. 7 Kq. 347; Cornish v. Clark, L.U. 14 Kq. 
184, and Taylor v. Coe nan, 1 Ph.l). 030. referred to.]

8. C.
1913

Action by a judgment creditor to set aside a conveyance of 
lands ns having been executed in fraud of the plaintiff and 
other creditors.

Judgment was given for the plaintiff.

,/. F. Frame, for plaintiff.
,/. F. Bryant, for defendants.

Statement

Johnstone, J. :—The plaintiff, Anna Holmes, was married 
to the defendant Charles W. Holmes, at Harlan, Iowa, one 
of the United States of America, on January 1, 1906.

The defendant Nellie May Vandeman is the daughter of the 
said defendant Charles W. Holmes by a former marriage. There 
were other children of the former marriage in addition to the 
defendant Vandeman: these were Alta Edith, Carrie M., John 
E„ Amos Levi, Della, and C. A. Holmes. The plaintiff at the 
time she married Charles W. Holmes had two children, also 
by a former marriage. The plaintiff, Anna Holmes, and the de
fendant Charles W. Holmes, prior to their said marriage, resided 
at Ilarlan, aforesaid; and both owned real projierty, the former, 
a house and lot. and the husband, a house and lot in Harlan and 
about 260 acres of good and valuable farming lands in the 
county of Shelby, Iowa.

Johtifttnnr. .1.
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.IiihimluiH', J.

IIoliiit‘8, the husband, after his marriage to the plaintiff, dis
posed of all his lands in Iowa, including his house and lot in 
llarlan, the last of these sales having been effected in Nov-m 
ber, 1908.

In the interval between the marriage of the plaintiff and 
the said last-mentioned sale the defendant Holmes, with tli 
proceeds of the sale of the said house and lot anil one of li,s 
farms in Iowa, " certain farm lands in this province
which he held as owner until the month of May, 1909, save on 
quarter which he deeded to the plaintiff in the month of Decem
ber, 1908, which was the north-east quarter of section seventeen 
in township six, range twelve, west of the second meridian, in 
the Province of Saskatchewan, under the circumstances follow 
ing: Of all the farm lands owned by the defendant Holmes at 
the time of his marriage, he had sold all but about one hundred 
and eighteen acres in Shelby county. These are the lands re
ferred to as having been sold in November, 1908. It appears 
that to make good title to lands in Iowa, it is necessary to join 
the wife for the purpose of barring dower in the conveyance, 
which was done in the conveyance prepared by Holmes's soliei- 
tors of the said one hundred and eighteen acres. The plaintiff, 
upon having been requested to sign, refused, unless and until 
her husband conveyed to her a quarter section of the lands 
owned by him in Saskatchewan. This he eventually did, and 
the quarter of seventeen be fore-mentioned became vested in the 
plaintiff. The quarter, with improvements (a considerable por
tion of which was under cultivation) was valued at something 
like five thousand dollars. The conveyance of the one hundred 
and eighteen acres, and the transfer of the said quarter section 
in Saskatchewan, were executed on the same day.

The defendant, the husband, when he purchased the said 
quarter section in Canada, entered into a lease of the same to 
his vendors for the term of four years at a yearly rental of 
six hundred and forty dollars for the years 1909, 1910, 1911 
and 1912. This rent was secured to the defendant, the hus
band, by four several promissory notes of the vendors payable 
on the 1st day of November of each of the said years. The plain
tiff claimed this rent, and it was agreed between the husband 
ami wife that the former should give his own personal notes in 
equal amounts ami payable as and when the notes of the lesser» 
shmil-1 severally become due and payable. These notes, that 
is, the personal notes of the husband, were accepted by tin- 
plaintiff, and these are the notes mentioned in the statcim-nt of 
claim.

Holmes, on the maturity of the first of the said notes, hav
ing refused to pay, the plaintiff sued and recovered judgment 
against the defendant for the sum of $695.45. The remainder

42
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of flu1 said notes the plaintiff still owned at the time of trial. SASK. 
The defendant Holmes refused to support the plaintiff, and an 
action for the recovery of alimony was entered against the ip13
husband, and a further judgment or judgments were obtained -----
by the plaintiff against the defendant for a further sum or sums Holm kb 
exceeding six hundred dollars. Hoi.mkk

All the said judgments are still outstanding against the de- ami 
fendant and unsatisfh»d, although efforts were made to collect ^ amikman. 
under execution issued on the said judgments, hut without avail, J-imstonr. j. 
the defendant Holmes having no exigible property in the 
States.

Some months after Decemlier, 1908, the defendant left the 
plaintiff and went to live with Ills daughter, the co-defendant.
In accordance with threats made by him between the months 
of December, 1908, and May 18, 1909. the defendant Holmes, 
on tin- said May 18, 1909, then being indebted to the plaintiff 
in a sum exceeding two thousand five hundred dollars, and to 
various other persons in smaller amounts, transferred to his 
children, under the Land Titles Act, the whole of his lands 
in Canada, namely to the defendant Nellie May Vandeman the 
.south-west quarter of section twenty-seven in township seven, in 
range nine, west of the second meridian in tin- Province of Sask
atchewan. for the expressed consideration of $2,500; to his son 
John Holmes, the north-west quarter of section twenty-seven, in 
the said ton ami range, for the expressed consideration
of ifcZ.ôfiO; to his daughter Alta Kdith Holmes, for the expressed 
consideration of $4,8(H), the north-west quarter of section seven
teen. township six, range twelve, west of the second meridian, 
in the Province of Saskatchewan; to Carrie M.. for the ex
pressed consideration of +2.5(io, the south-east quarter of sec
tion twenty-seven, in township seven, in range nine, west of 
the second meridian, in tin* Province of Saskatchewan; and to 
Amos Levi Holmes, for the consideration expressed of $2.5ti0, 
the north-east quarter of section twenty-seven in township seven 
in range nine, west of the second meridian, in the Province of 
Saskatchewan.

The defendant Holmes, according to his own statement, had 
no other lands in Canada or in the I'nitcd States, nor had lie 
any estate, real or personal. No moneys actually passed from 
the said transferees or any of them to the defendant Holmes, 
and all such transfers were voluntarily made ami made without 
consideration, that is, valuable consideration. The transfers of 
the said lamls were executed by Holmes at Harlan in the absence 
of the transferees, and were retained by the transferor until 
the month of SepteinlH-r, 1909, without registration. On the 
ldth of this month they were registered in the Land Titles office 
at Regina, and certificates of title issued in due course to the

6
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respective transferees. The defendant Holmes, since the said 
execution of the said transfers to his children, has admitted that 
such transfers were executed to defraud the plaintiff, and I h ive 
no doubt that this statement was correct.

These are the principal facts as found by me. I might refer 
at great length to certain portions of the commission evidence 
to shew the intention of thç parties, including the intentions of 
the defendant Vandeinan, in taking and accepting a transir 
of the property in question, hut this judgment is now too 
lengthy.

No question is involved in this case as to whether the con
veyance sought to be set aside is or is not fraudulent or void 
under the laws in force in Iowa. The only question I have to 
consider is, whether it is good or had under the laws of Sask
atchewan.

In considering whether a conveyance is void under the stat
ute, all the circumstances at the time that the conveyance is 
made must he looked at, and not subsequent events, except such 
as must he taken to have been in contemplation of the transferor 
at the time of transferring the property, and from which a 
fraudulent intention at the time may be gathered.

Apart from the admissions of Holmes, what are the circum
stances here affecting the question of intention? The defendant 
Holmes was indebted. He voluntarily conveyed away all his 
property. The instruments of conveyance falsely represented 
the consideration; there were no transferees present; the trans
fers were executed in May and retained until September be
fore registration; and the agreements to support were made 
after the transfers, and were not then in writing. These cir
cumstances, taken into consideration with the statements made 
to Polling and Weiss, as to his intention, leave no room for doubt 
that the intention was to defeat the plaintiff, from whom the 
defendant Holmes had theretofore separated; and the fact that 
such defendant subsequently stated that he had arranged to pay 
the plaintiff's debt hut was prevented from doing so by the ac
tion of the plaintiff, cannot give a different complexion to the 
transaction: Spirctt v. Willows, 3 DeG. J. & S. 293. The debt 
to the plaintiff existed at the time of the transfers, and t is 
shewn that the plaintiff has been defeated, and it is immaterial 
whether the defendant was or was not solvent at the date of 
the transfers. There need not be proof of an actual and ex
press intent to defeat ereditors in case of a voluntary settle
ment : Fireman v. Pope, L.H. 5 Ch. 538. It is different where 
the instrument sought to be set aside is founded on valuable con
sideration: Holmes v. Penney, 3 K. & J. 90. Spirett v. Willows, 
3 DeG. J. & S. 293, establishes this, that a settlement by Holmes 
of all his property available to pay the plaintiff's debts is fraud-
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ulent and void against that dvht : MaeKay v. Douglas, L.R. 
14 Eq. 106; Cornish v. Clark, 14 L.R. Kq. 184; lie Holland, 
Gregg v. Holland, [1902] 2 Ch. 360; lie Lane-Fox, Ex porté 
(iimblctt, 11900] 2 Q.B. 508. Tin* case of Gregg v. Holland, 
supra, turned upon the question of whether or not the convey
ance was or was not voluntary, hut the principle I am discussing 
was approved of.

The case, I think, is very plain ; and I therefore hold that 
the transfer from tin* defendant Holmes to his daughter of the 
lands in question in this suit was made with intent of both de
fendants to defraud, defeat and delay the creditors of the 
defendant Holmes, and that it is therefore fraudulent and void 
as against the plaintiff ; and there will he a declaration accord
ingly ; the plaintiff to have her costs of this action, including 
costs of examination. Counterclaim dismissed with costs.

After a perusal of the following eases. I have arrived at the 
conclusion that I cannot direct the certificate of title of the 
lands in question to he delivered up to he cancelled. The defen
dant Vandeman, being a voluntary transferee, is entitled to 
retain the lands in question subject to tin claims of the plain
tiff and the other creditors of Charles W. Holmes: Goldsmith 
v. It us sell, 5 DeG. M. & G. 547 ; Reese River Silvfr Mining Co. v. 
Atwell, L.R. 7 Kq. 347; Cornish v. Clark, L.R. 14 Eq. 184; 
Taylor v. Coe nan, 1 Ch.I). 636.

In settling the following minutes I have l>een guided by the 
decisions referred to and the decision in the case of Rett v. 
Smith, 21 Beavan R. 511, at 517, and the Supreme Court Act 
and the Supreme Court Rules. It is not without hesitation I 
order a sale (under sub-section 7 of section 30. Supreme Court 
Act, and Rule 578) : Staines v. Staines, 33 Ch.I). 172. but see 
remarks of Kay, J., in Miles v. Jarvis, 50 L.T. 48.
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Vandeman.

Johnstone, J.

MinulfH of -holy hi cut.

Ill I levin rat ion that tin* amount due to the plaintiff on the date of 
the transfer of the pnqierty in question to the defendant Vandeman was 
$•2.3111», with interest.

<-I That the said transfer was and is void a* against the plaintiff and 
the other creditors of the defendant Charles W. Holmes.

(31 A reference to the local registrar at Cannington to inquire and 
a<svr1ain the respective amounts due to the plaintiff and the other 
creditor* of the said «lefendant Holmes a* of January 1, 1914; and an 
inquiry as to title.

U' Taxation of the plaintiff’s cost*.
'••I That, in default of payment by the ilefendant* or either of them,of 

the ..iid several sum* so to la* fourni by the Iisni I registrar to la* due to 
the plaintiff ami the other creditors of the said Holmes on or before Janu 
âr.v b 1®14. together with the *aid tuts ta to la* taxed, the said lands he 
•old and the pr«a<eeda paid into Court to lie applied : —

(«I In payment of the plaintiff's claim and cost*.
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proved ls*fore the local registrar.
(c) The balance, after payment of the subséquent costs which should 

lie taxed, to lie paid to the defendant Vandeman.
Holmes

Holmes

VANDEMA.N.

(«) That in the event of a sale of the said lands, the defendant Vau-lc 
man shall transfer the land in question to the purchaser at such sale, and 
in ease of default or refusal that an order do issue vesting the title to 
the lands in the purchaser.

(7) An injunctionary order restraining the defendants from in any
JohnHtonr, J. xvty dealing with the lands in question except in accordance with tld* 

judgment.
(S) The counterclaim to be dismissed with costs.

Judgment for plain1 ill'.

ALTA. ALLEN v. JOHNSTON.

s.c.
1913

Alberta Supreme Coin/, Heck, ./. September 9. 191.1.

1. Laxiiiorii ami tenant (g 1111*2—15)—Leaheh—Implied covenants— 
•'Access" construed.

A provision in a least* •‘letting'* to a tenant certain rooms in a building 
and giving him ••access’* to certain water closet» therein, creates tin* 
implication that the "access to the water closets is to la* in common 
only with the other tenants and not exclusive.

Statement Motion to enjoin the defendants from using certain water 
closets in a building under lease.

The motion was dismissed.

A, V. (irant, for plaintiff.
/>. Byirt, for defendants.

Heck, J.:—This is a motion for an injunction to restrain the 
defendant from using the hath room and water closet in a build
ing in respect of which the plaintiff has a partial lease. The 
lease is from two men named Armstrong to the plaintiff. The 
material parts read as follows:—

There is leased to the plaintiff
for use ami o cupution as a rooming or bulging house the following pre
mises, namely: nine (9) rooms on the top Hour of the building at present 
-landing on the most northerly fifty (50) feet of lot 131, river lot »•. 
Edmonton, and all of the building when an addition is erected to the -unie 
excepting, however, the store» on the ground lloor and the basement, to
gether with seen»» to ami the use of the closet and wash-room on the 
ground Hour of the whole building when the addition is completed: other 
tenants and their customers to have the same rights as to the said closets 
and wash-room on the ground lloor, but not to any bathroom. To hnxe 
ami to hold the said premises from the 15th day of June, A.D. 1912, for 
the term of three years then next ensuing, provided, however, that in the , 
event of the Haiti proposed addition being completed prior to the spring of 
1913 then this lease shall be for the term of two years from the completion 
of the Haiti addition; paying therefor the sum of $780 per annum payable, 
etc.-, provided, however, upon the completion of the sa d proposed addition
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that additional rental shall he paid at tin* same time and in the name 
manner ax the rent hereinliefore mentioned at the name rate per square 
foot for *uch additional apace a* $7X0 per annum la-ar* to the present 
square foot apace of the nine rooms aforesaid in the present building.

The lessee is made responsible lor the ear»* and maintenance 
in good condition
of the premises and fixtures, including the water pipes, water sewerage and 
electric fixtures.
Tin* lessee is also bound to heat the whole building 
so that the same shall Ik* comfortable for all tenants of the building both 
before and after the addition is made and shall also provide water and 
shall pay all water rates for all the tenants of the building (before?) ami 
after the addition thereto, with the exception that lie shall not have to 
supply water for any tenants of stores or basements who may require a 
special quantity of water for manufacturing or other purposes outside 
the ordinary supply and the lessee shall also provide light ft>r rooms and 
hall», including the lights required by the fire and other regulations of 
the i lt> of Kdmonton, but shall not provide light for stores or liusement 
nr other portions of the building occupied by other tenants or by the

The lessee is pliiced under responsibility that
no rubbish, trash or sweeping shall Is* deposited in the hall, entries, stair
ways or other parts of the building used in common.

The contemplated addition to the building has not been made. 
The Pioneer Trailing Company, Limit»*»!, of which the def«*ndant 
Johnston is the manager, have a grocery store in the front por
tion of the ground floor of the building. The Dominion Press 
Company, Limit»*»!, one of the defendant*, have a printing busi
ness in the rear portion of the ground floor. The building is a 
two storey building, so that the buibling consists of the basement, 
th«* ground Moor and the “top storey. ” The plaintiff's com
plaint is that the defendant* and their » es use the toilet
and water closet situate on the top storey ; the “toilet” I uiuler- 
ataml is in part of the room containing the water closet.

I interpret the leas»* as follows:—
The plaintiff is lessee of the nin«* rooms on the top Moor; the 

wort Is (by which he is also giv»*n “access to and the us<* of the 
'lost Is" (plural) in the present building, ami also ‘ ‘ access to 
and the use of the close I (singular) and wash-room” on the 
ground Moor of the whole building when the aiblition is com
pleted: other tenants and their customers to have the same rights 
as to the sai»l ** closets (plural) and wash-room” on the ground 
Moor, but not to any bathroom ) are amhigmms. but the last word 

closets being in the plural is inappropriate unl«*ss it includes 
the closets in th«* top storey, there being so far as the words of 
the lease indicate, only one closet contemplated in tin* addition. 
Ilicv words then reserve to the other tenants and their cus
tomers expressly the right in common with the plaintiff to use the

II is 0.I..B.
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ALTA. closets on the top storey. Even apart from this, I think that the
8. C.
1913

contrast made between the letting of the nine rooms and the 
giving of access to the water closets creates the implication that

JOHXSTOX.

the access to the closets was to be in common with the other 
tenants and their customers. For these reasons I must refuse 
the plaintiff’s motion for an injunction with costs.

It is possible, hut I think quite unlikely, that if the ease pro
ceeds to trial and evidence is given of the structure of the 
building and its different parts the terms of the lease as applied 
to the conditions then disclosed may result in a different inter
pretation, hut 1 fancy the plaintiff will he well advised to accept 
an order at this stage dismissing his action with costs.

Injunction refused.

B C. REX v. BONNER.

C. A.
ISIS

Itritiah Columbia Court of Appeal. MacilonaUI, Martin. <nul
(lallikrr. .11 1. July 22. 1913.

1. <;kaxd ji'ry ( SII—10)— Summoning—Nvmiieh.
Under schedule 11 of the H.C. Jurors Art, R.8.B.C. 1911. eh. 121. not 

more than thirteen person» need he summoned by the sherilf to art a* 
grand jurors.

Statement Case reserved by Murphy, J.. as to whether thirteen was a 
sufficient number of grand jurors to be summoned.

The question was answered in the affirmative.
Machan, K.C., and Herbert Robertson, for the Crown.
IV. J. Taylor, K.C., and Stuart Henderson, for the prisoner.

MeMoreM.
C.J.A.

Macdonald, C.J.A.:—The question submitted is, “was thir
teen the right number to summon for a grand jury, thirteen 
only were summoned and thirteen were sworn and deliberatedf" 

The judicial district in which the true bill in this ease was 
found is not included in those parts of the province to which 
the Jurors Act, K.S.B.C. 1911, eh. 121 (except “schedule It") 
applied. The question, therefore, must be considered with re
ference to the eommon law as modified by the said schedule. 
There are no other statutory enactments affecting the matter 
in this province. The schedule was first given the force of law 
by proclamation of the late Governor, Sir James Douglas, in 
1860, and has been acted upon in those parts of the province to 
which it applies, ever since, with this qualification, that in 1899 
a statute was passed declaring that in all parts of the province 
thirteen grand jurors should be summoned, and that seven 
might make a presentment. This provision was left out of 
R.S.B.C. 1911, and hence we are thrown back to the law as 
it was before 1899. The object of the schedule was to vary 
the then existing requirements of the English laws relating to
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1 tin- summoning, qualification, and disqualification of grand 
I jurors, and it was recited in said schedule that,

Wlierea* ninny of the provision* of the statutes relating to the sum-
■ moning ami qualification* and disqualification* of jurymen cannot he coin-
■ plied with in British Columbia, and it is expedient to make other provision*
I in rc'pect thereof. . . .

And it was enacted that.
The Act* of Parliament enumerated in the schedule hereto, ami in all

■ other Acts of Parliament (if any) in that behalf, shall, *o far a* the
■ sume relate to the qualification, and summoning ami returning of jurymen, 
1 and challenging of jurymen, except for favour, lie repealed and of no fur-
■ ther application in the said colony, and that it should "he lawful for the
■ sherilT or his deputy ... to summon in addition to such British tub-
■ ject* as lie may lie aide conveniently to summon such additional grand
■ ami petit juries (jurors) as he might think fit to serve upon grand and
■ petit juries, whether British subjects or not, without regard to any pro-
■ party qualification."

Among the repealed Acts were a number of earlier Acts re- 
1 lating to juries in England, and also ‘‘so much of (i Geo. IV. ch.
■ :»0. as relates to the qualification, summoning, returning of 
I jurymen and challenging of jurymen except for favour.” Noth- 
1 ing is said in the schedule as it now stands with respect to the
■ number to lie summoned or the number which should constitute
■ a legal grand jury, though originally it declared twelve to
■ he the number required to constitute it. The only question
■ here is. “was it necessary that the sheriff should summon more
■ than thirteen?”

It is stated in 2 Iiale P.C. 263. referring to the writ of
■ venin fadas jnratorrs mentioned in sec. 13 of the Act of 6
■ Geo. IV. that,
■ although the word* of the writ lie twelve yet by the ancient course the
■ 'tariff had to return twenty-four for the expedition of justice; for if
■ twelve only should lie returned there would seldom a full jury ap|icnr;
■ ,r*d in this case usage ami custom make the law.

And again, at 265:—
The general precept that issues before a session* i*, to return twenty-

■ four and commonly the sheriff return* upon that precept forty-eight.

The appellant’s contention is that “Schedule B” does not
■ hang., this custom or mage, and that it is imperative that
■ the sheriff shall summon twenty-four so that from those a legal
■ lurv »t least twelve and not more than twenty-three might
■ he worn and empanelled: see K. v. Marsh (1836), 1 X. & p. 187.
■ It is not contended in this ease that the indictment was not 
I found by the requisite twelve. The whole point being that

■ twenty-four were not summoned or returned.
hv.-n if it were certain, which I do not think it is, that at

■ common law a presentment hy twelve would In* had where leas

B. C.

(’. A. 
1913

Rkx

Macdonald, 
C J A.
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Marlin. J.A.

than twenty-four were summoned. I have no doubt that under ■ 
schedule 1$ the sheriff was not obliged to adhere to the Kng- I 
lisli practice. 1 think that schedule was passed not only for I 
the purpose of permitting him to summon aliens and those with
out property qualification, but to summon less than the custom
ary number. The law was called into being, inter aim, Ik-. 
cause of the sparsely settled condition of portions of the pro
vince, and the difficulty of obtaining the requisite number of 
jurors. The intention was to introduce a new system of con
stituting jurors both grand and petit. The condition of the 
country made this almost imperative, and I think the language 
above quoted is sufficient to justify the construction which I 
have placed upon it.

1 would, therefore, answer the question in this way : Thir
teen was a sufficient number to have summoned.

Objection was taken by counsel for the Crown that the ques
tion before us could only be raised by plea before the trial pro
ceeded. In view of the opinion above expressed, it becomes un
necessary to decide this point.

Martin, J.A. :—On the argument on the point reserved, tln- 
disenssion was directed to the summoning of the grand jury, 
the point being taken, that, under the proclamation of 1860. it 
was the duty of the sheriff to summon for the assizes in the 
county of Cariboo 1Î4 jurors, as that is the number, it is con
tended. that by common law or statute law of England should 
have been summoned, though no more than 23 should have b-vn 
sworn : It. v. Marsh (1836). 1 X. & 1\ 187. 6 A. & K. 230. tk 
first-mentioned report being the best. But as lie only sum
moned thirteen, it is contended that, under my decision in 
/»’. v. Hayes, 9 B.C.R. 574, on the amending Act of 1899. eh. 
the twelve grand jurors who did assemble under that Act 
did not form a grand jury at all because the proper numtar 
(thirteen), not having been summoned they merely formed "a 
collection of persons unknown to the law and have no "con
st it lit ion’ in a legal sense,” and, therefore, could not have mad# 
a presentment, and so the necessary indictment has not Ihw 
found against the accused without which he could not haw 
been put upon his trial.

Now, 1 am prepared to assume for the purpose of this ap
peal that the matter is to be decided, as contended, upon said 
proclamation, and it follows that we must view the matter in 
the light of the conditions of the colony at its date, 1860, whei 
almost the whole of the mainland of this vast province was ini 
wild and extremely sparsely settled state (with literally no wliitr 
people in many thousands of square miles), and very few and 
difficult means of communication. It is in the light of these ■
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I most special circumstances that the proclamation lias to be in- B. C.
I tcrpretcd, and in this relation I make the following reference (. A
I to the remarks of Mr. Justice Qwynnc, at a period of nearly
I tbitty years later on the Water Ordinance of 1806, in the case ----
I of Martlet/ v. Carson (1889), 20 Can. S.C.R 634. at 658. on x
I appeal from the old full Court of tills province :— Box ne*.

That the statute should lie construed as an encroachment upon that Martin. 4.a.
I venerable emlsnlintent of all wisdom, the common law, is really no hardship
I but quite the reverse in a country of such modern origin and of such
■ peculiar conformation as British Columbia. The legislature of that eoun- 
I try are the best .fudges of what is most suitable to the condition of the 
I country, ami they have, in my opinion, in dear language enough expressed 
F their intention to Is* as ulxm* stated.

I think that a careful reading of the proclamation is alone 
I sufficient to speedily settle all douhts as to what was intended,
I because the recitals in the preamble and the references to the 
I English statutes shew clearly that the practice in England,
I founded on statutes or otherwise, as to the “qualification and 
I summoning and returning of jurymen” was deliberately 
1 abolished, and a new procedure adopted to meet the exigencies 
I of justice in new and totally different circumstances. I enter- 
I tain no doubt at all that the intention was to give the sheriff 
I or his deputy full discretion to summon as many grand jurors 
I as lie conveniently could, and that both as to their number and 
I desirability (fitness) lie had full discretion “as he may think 
I tit" in returning the panel, ct only and always to this,
I that unless twelve at least were sworn no presentment would he 
I made, as it is conceded that that number would be the minimum 
I under the proclamation, as well as at common law. Holding
I this view it would be superfluous to consider the vexed question
II of the number it would have been essential to “summon” ac- 
I cording to the law in England at that period (indeed I refrain 
I from so doing as I should like to hear further argument on the 
I point, on which I may say I have consulted many authorities)
I and therefore the question now reserved should lie answered in 
I tin- affirmative.

I only wish to add, in view of some doubt which arose on 
I the point in the argument, that, apart from the proclamation, it 
I has been directed by statute in this province since 1883 at 
I hast, and up to 1899, eh. 35, when 13 were authorized, that 
I fifteen grand jurors only need he summoned : see Jurors Act 
I 1883, eh. 15, sec. 32, Con. Stat. 1888, eh. 64, sec. 38. R.S. 1897,
I ch. 107. sec. 30.

With respect to the construction that was sought to he put 
upon see. Ill ou the unsuccessful motion to state a case, I think 
>t desirable to give here my views expressed orally at the time 
We delivered judgment.

3
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B. C. Assuming the existence of a bond fide belief in a claim of
V. A.
1913

right, that does not justify the employment of the higlilx dan
gerous means prohibited by the section in an attempt to X : 
cise that right, and sec. 16, in view of the exception at tin end

R EX thereof, does not justify or excuse the accused in what lie ,|i,l 
lie admittedly comes within a technical breach of the section a»

Martin. J.A.
the language is wide enough to cover the wilful causing of 
“serious injury” to any property, including his own. hut in 
this case he has also substantially offended against the spirit of 
the section. Wilfully does not mean “maliciously” in this m 
tion but “deliberately.”

As a matter of precaution, and to answer a point attempted 
to be made, 1 add that the use of explosives in land cleariiu:or 
mining operations, or, c.g., to remove useless buildings, does not. 
as conducted in the usual way, cause an explosion “likely to 
. . . cause serious injury to property,” to quote the words
of the section, but on the contrary is “likely” to improve it.

(lalllher. J.A. Galliher, J.A. :—I concur.
Ord( r accordin</hi.

ALTA.

REX v. WEISS.
REX v. WILLIAMS.

s. 0.
1013

Alberta Supremo Court, Beck, J. July 31, 1913.

1. 11 AUK AH VORIM 8 (j I C—12»)—SCOPE OF WRIT—REVIEW OF COMMITMENT
FOR TRIAL.

The court has jurisdiction upon habeas corpus to examine into tl* 
legality of a commitment for trial made by a justice upon a criminal 
charge, and in a proper case to order the discharge of the a<vu*vl.

11{. v. Hicks, 20 Can. Cr. Cas. 192; A*, v. (lillcspic. 1 Can. fr. Ve 
351 ; H. v. Cox, lti O.R. 228, referred to.]

2. Criminal law (9 II0 2—81)— Plea of autrefois Acqvn Iobmei
.1 EOPAHIlY—TWO OFFENCES FOUNDED ON ONE ACT.

Where a conviction on summary trial has been quashed in o-rtiom 
proceedings on the ground that there was no evidence upon win 
the magistrate could convict, the result is a- if no conviction Inel 
nii.de. and a plea of autrefois acquit will not avail in a i*iit>«*-quen: 
charge setting up another legal aspect of the same facts whin 
original charge could not properly have been amended to Co «•hat? 
for which the second prosecution was brought (Cr. Code I1""'. ~ 
9071.

flint see contra. If. v. Weiss (So. 2), per Stuart, J„ 'loci-ion w 
follow in this volume.]

3. Criminal law (91101—70)—Former jeopardy—Quashinu of riifl
CONVICTION ON CERTIORARI.

An accused jierson is to Ik* held mit to have been in form j< *»| ■' 
for the same offence, where, by reason of some defect in :iie r*
In the former proceeding, he was not liable to suffer judgment furt* 
offence charged on that proceeding.

| If. v. Drury. 3 C. A K. 103. 18 LJ.M.C. 189. applied; If ’•
10 Can. Cr. Cas. 412, 11 O.LIt. 242, considered.]
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Application for writs of habeas corpus in respect of the two 
prisoners, Weiss and Williams, under warrants of committal 
for trial, the validity of which were questioned.

The application was dismissed.

Beck, J. —The applicants were committed for trial on 
June 27, 1913, by Mr. Sanders, police magistrate, Calgary, on 
charges, as stated at length in the one warrant, of commitment 
made against each, of attempting to cheat contrary to see. 571 
of the Criminal Code, of conspiring to defraud contrary to 
see. 444, and of conspiring to cheat contrary to sec. 573.

This is an application on their behalf for a writ of habeas 
corpus.

i have no doubt that I have on such an application as this, 
namely, where the applicants are in custody on a warrant of 
commitment for trial to examine into the legality of the pro- 
cmlings and in a proper case to discharge them: Th< (Juccn v. 
Mosier, 4 P.R. (Ont.) 64; Repina v. Cox, lf> O.R. 228; The 
Quern v. Gillespie, 1 Can. Cr. Cas. 551; The King v. Hicks, 20 
Can. Cr. Cas. 192. One of the principal grounds for the appli
cation is that the applicants were entitled to plead either autre
fois acquit or autrefois convict; that the facts establishing one 
or other of these pleas were before the Court and that conse
quently the applicants should have l>ecn discharged hv the 
magistrate. The facts are these: The applicants were severally 
convicted before the same magistrate on June 6, 1913, for, that 
on June 4. 1913, at Calgary, with intent to defraud, they did 
cheat at playing a game with discs, contrary to sec. 442 of the 
Criminal Code.

On June 24, 1913, l made an order whereby I quashed the 
conviction on a motion for a certiorari. One of the grounds 
upon which 1 did so was that there was no evidence upon which 
tin- magistrate could convict. 1 had intimated at least as early 
as the previous day, that 1 would make the order.

On June 23, informations were laid as follows: One informa
tion against Williams and Weiss for an offence under sec. 571 
attempt); separate informations against Williams and Weiss 

for an offence under sec. 444 (conspiring to defraud) ; separate 
informations against Williams and Weiss for an offence under 
sec. 573 (conspiring to cheat).

All the informations stated the offence to have been com
mitted on June 4, at Calgary. On June 23, two warrants to ap
prehend Williams and Weiss were issued on the first informa
tion; none upon the other informations. On June 25, immedi
ately upon their release in consequence of my order of June 
•B. to «pmsh the eonviction of June 6, both tin* applicants were 
arrested upon the warrants of June 23. There is a very satis-

ALTA.

sTc.
1013

Rex
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ALTA. factory epitome of the law relating to pleas of autrefois con
8.C.
1013

vict and autrefois acquit in Broom’s Legal Maxims, 8th h|„ 
pp. 273 et seq. The Criminal Code also deals with these pleas

Rex
in secs. 905 et seq.

There 'is, of course, no doubt that the applicants on the 
charge of cheating under sec. 442 might have been convicted of
an attempt to commit that offence had the evidence established 
an attempt (C.C., sec. 949), and, therefore, so long as the con
viction for the actual cheating remained in force a plea of 
autrefois convict would have been a complete defence to tin* 
charge of an attempt. (C.C., sec. 907). So too, if they had 
been acquitted on the charge, inasmuch as they might have been 
convicted of an attempt, the plea of autrefois acquit would have 
been a good plea to a subsequent charge of an attempt : Ih.: It. v. 
Cameron, 4 Can. Cr. Cas. 385.

The offence however of conspiracy was not one upon which 
they could have been convicted on the charge of cheating with
out amendment, and I should think that the change of the latter 
to the former charge is not such a “proper amendment” as is 
contemplated by sec. 907. As to the allied defence of ns 
judicata where the same facts constitute several offences, in re
gard to which 1 was referred to The King v. Quinn, 10 ( an. 
Cr. Cas. 412, 11 O.L.R. 242, and the Knglish decisions there 
cited, it seems to me that that doctrine to its full extent is now 
embodied in the Criminal Code, sec. 15, “where offence punish
able under more than one Act or law.” It seems to me that 
where there has been an acquittal the defendant may he 
again prosecuted on a charge setting up another legal aspivt 
of the same facts ; that the principle is that he must not be 

i*d more than once for the same acts or omissions. See 
Russell on Crimes, 7th ed., pp. 4, 6, 1901. 1 think, therefore, 
that R. v. Quinn, extends the rule too far.

All this is, however, immaterial inasmuch as the conviction 
on the charge of cheating having been quashed it is as if no 
conviction had been made.

In R. v. Drury, 18 L.J.M.C. 189, 3 C. & K. 193, it is said 
in the course of the judgment :—

A man who lias liecn tried, convicted and attainted on an inaufllcient 
indictment, or on a record erroneous in any other part, is so much in 
jeopardy literally that punishment may lawfully he indicted on him. un
ies» the attainder lie reversed in a Court of error ; and yet when that U 
done, he may certainly lie indicted again for the same olfence; and the 
rule would lie held to apply that he had never been in jeopardy under the 
former indictment. The true meaning therefore, of not having lievii in 
jeopardy in this rule seems to lie, that by some defect in the record, either 
in the indictment, place of trial, process or the like, the prisoner was not 
lawfully liable to suffer judgment for the offence charged on that pro-

54
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wiling; and so understood, it is true in the present case—the judgment ALTA.
re verged is the same as no judgment . . . and certainly justice and 
common sense concur with authority in this conclusion; it would Is* ^ j
shocking to both, that individuals who object only that they have been '
found guilty of an offence on a lawful trial, but that there has been a mis- Rkx
take in the judgment pronounced, which judgment has been on that ground r.
reversed, and can never lie carried into effect, should therefore remain ^Klss- 
exempt from all punishment. Reck. J.

The principle of this decision applies to the case before me.
In my opinion, therefore, the applicants could not on the pre
liminary enquiry on this case have availed themselves in any 
way of the previous proceedings against them.

Another ground taken is that the magistrate had no juris
diction because the applicants were illegally before him 
inasmuch as the warrants on which they were apprehended were 
issued before the issue of my order quashing the conviction of 
the 5th June and the warrants were therefore void. Whether 
if the conviction was not quashed before the issue of the war
rant, the warrant would be bad, I think, 1 need not decide be
cause I hold that the conviction was quashed when I intimated 
1 would make the order to that effect and that, therefore, the 
warrant was in fact issued after tin* quashing of the conviction. 
The formal order might have been drawn up at any time and 
dated as of the day on which the decision was actually given. 
The error in not so dating it cannot be held to have so serious 
an effect as to deprive the magistrate of jurisdiction.

For the reasons indicated, 1 dismiss the application for the 
writ of habeas corpus.

Application dismissal.

Re CRICHTON ESTATE. MAN

Manitoba King's Itench, Mathers, C.J.K.U. July 17, 1913. ^ jj

1. Trusts (8 IIC—50)—Suit fob instructions—Jurisdiction—Advice 
ok court—Manitoba Trustee Act.

It is only upon questions «pertaining to the management and adminis
tration of trust property, and not upon those relating to the rights of 
the lieneflciaries inter se. or to the validity of the (provisions of a will 
that a judge can give advice or directions under sees. 42-47 of the 
Manitoba Trustee Act, R.S.M. 1902, eh. 170.

Re Lorens, l Dr. â 8. 101 ; /.'• Hooper, 89 Bear. 656; Re
Williams, 1 Ch. Chamb. 372 ; and lie Itally, 25 O.L.R. 112, followed.]

-. Perpetuities (5 1—1 )—Wills—Manitoba Trustee Act—Jurisdiction 
to determine whether perpetuity created.

Vnder secs. 42-47 of the Manitoba Trustee Act, R.S.M. 1902, eh. 170. 
lM-rmitting the court to give its opinion to or to advise or instruct 
trustees, the question whether a jierpetuity is created by will cannot 
Is* determined.

[Re l.orcn:, 1 Dr. & S. 401; lie Hooper, 20 Beav. 030; He Williams,
1 Vh. Vlnimb. 372; and lie Rally, 25 ().I*R. 112, followed.]
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MAN. 3. Motions and orders (g I—2)—Originating notice—Scope—Deter mix.

K. II. 
1913

ino whether perpetuity created.
Whether a bequest violates the rule against perpetuities ma\ !,«• 

determined on an originating notice given under Manitoba K.II. I;nle 
1194 (Man. Stat. 1013, ch. 12).

He
( im iiToN [Re Wilson, Alexander v. Colder, 28 Oh. D. 461, followed.]

4. Perpetuities (gII—11)—Wills—Remainders—Remoteness—Limih 
tion to issue of unmarried legatee.

A bequest of income to the issue of a legatee in the event of lier 
death before or after that of a testator, is not brought within the 
rule against perpetuities by reason of the fact that the legatee del not 
ma. rv until after the testator's death ; since the interest of the i-ue 
of the union under such bequest would of necessity vest within the 
period fixed by such rule.

f(loach v. Coach, 14 lleav. 5(15. and on appeal, 3 Défi. M. & (i. ;
and Btuart v. Cockerell, L.R. 7 Kq. 303, 6 Ch. App. 713, referred to; 
Hole v. Hale, 3 (’ll. 1). 043; Pearls v. Moseley, 5 A.C. 714 ; and Seaman 
v. Wood, 22 lleav. 691, distinguished.]

3. Perpetuities (g 11—11)—Wilijs—Remainders—Remoteness — Limita
tion to needy husband oh wife of unmarried legatee.

A testamentary direction that, on the death of a legatee to whom 
income was payable, it should he paid to his or her husband or wife 
if in needy circumstances, is not brought within the rule against jmt- 
|ietuities by reason of the fact that the legatee was unmarried at the 
testator’s death; since the interest of the husband or wife would vest 
within the period fixed by the rule on the subsequent marriage of the

[Gooch v. Gooch, 11 lleav. 500. and on appeal, 3 Défi. M. 9c < iiiiil; 
and Stuart v. Cockerell. L.R. 7 Kq. 303, 5 Ch. App. 713. referred to: 
Hale v. Hale, 3 Ch. 1). 043; Pearls v. Moseley, 5 A.C. 714 ; and Si mm in 
v. Wood, 22 Beav. 591, distinguished.]

Statement This is an application made for the opinion, advice or direc
tion of a Judge under the Manitoba Trustee Act, R.S.M. 1M2, 
ch. 170. secs. 42 to 47. The questions upon which an opinion is 
required are as to whether or not certain legacies under the will 
are not void as violating the rule against perpetuities.

A*. IV. McClure, for executors.
E. A. Cohen, for beneficiaries.
A. Sullivan, for infants.

MnU.cn. C.J. Matiiers, C.J.K.B. ;—Section 42 of this Act is similar to *er. 
30 of the Imperial Act, 22-23 Viet. ch. 35, commonly called Lord 
St. Leonard’s Act. Under that Act Vice-Chancellor Kindi-reley 
decided in He Lorenz, 1 Dr. & S. 401, that the Court had no 
jurisdiction to determine the rights of parties. He there said -

My understanding of that section of the Act is that it was intended by 
the Legislature that the Court should have the power to advise a trustee 
or executor as to the management and administration of the trust property 
in the manner which will tie most for the advantage of the parties bene
ficially interested, but mit to decide any question «fleeting the rights of 
those parties inter sc; otherwise the effect would lie that a deed <>r will 
involving the most difficult questions, ami relating to property to »n 
amount however large, might lie construed, and most important rights of
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partie* decided, by n single Judge, without any power of appeal whatever. 
This I am satisfied that the Legislature never intended . . . It is true 
that in some cases the Court has (unadvisedly, as I think) upon a petition 
under this section, given its opinion affecting the rights of parties. But 
I L'licve that the Judges generally now consider that it ought not to lw?

In Re Hooper, 29 Beav. 656, Sir John Romilly, M.R., ex
pressed the opinion that the object of this section of the Act was 
to assist the trustees as to little matters of discretion only.

Under the Ontario Act, which is the same as ours and the 
same as the English Act, Vice-Chancellor Mowat, upon the 
authority of these cases, arrived at the same conclusion in Re 
Williams, 1 Ch. Ohamb. 372, and the most recent decision upon 
the point is by Mr. Justice Riddell, in Re Rally, 25 O.L.R. 112. 
The cases are collected in an editorial in the Canadian Law 
Times, vol. 17, at p. 287.

There appears to be no doubt at all that a Judge has no juris
diction to answer the questions asked in this application under 
the Trustee Act.

It may be that under the new originating notice rules, com
mencing with 994, passed at the last session of the Legislature 
[Man. Statutes 1913, ch. 12, see. 10, adding rules 994 to 999], 
there is power to construe this will. The new Manitoba rule is 
the siune as English Order 55, rule 3, and Ontario rule 938. It 
was decided in Re Carlyon, 35 W.R. 155, that English Order 55, 
rule 3, applied only to questions and matters which before the 
order was made would have been determined by an action for the 
administration of the estate.

That case wa. followed in Re William Davies, 38 Ch. D. 210, 
and was approve i by the Court of Appeal in Re Doyle, 43 Ch. 1). 
18. The same interpretation was put upon the Ontario rule in 
Re Sherlock, 18 P.R. 6, followed in Re Whitty, 30 O.R. 300.

In this latter ease Chief Justice Meredith states that the 
Ontario rule is wider than the English rule in that the former 
gives jurisdiction for the determination of any question arising 
in the administration of the estate or trust. He seems, however, 
to have overlooked the fact that English suh-rule (g) is exactly 
the same as Ontario sub-rule (/#). He also observes that the rule 
was intended to save the expense of administration of an estate 
and ought to be liberally construed, so as to include every case 
that can reasonably be brought under the operation of its 
provisions.

The question of whether or not our new rules are wide enough 
to include the application in this case is not before me, as the 
application was by petition under the Trustee Act. If, however, 
the parties consent to turn the petition for advice into a notice of 
motion under rule 994, I will hear counsel as to whether or not 
that rule is wide enough to give the petitioners the relief they
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ask, and if I am satisfied that it is, I will consider the application 
on the merits as though the application had been made by origin
ating notice.

On a subsequent day all parties appeared before me in Court 
and by consent the petition for advice under the Trustee Act 
was turned into an originating notice under rule 994.

1 have now heard argument which convinces me that I have 
jurisdiction under this rule to determine the questions submitted 
in this petition. The rule provides that, the Court may deter
mine any question arising in the administration of the estate. 
Speaking of a similar rule in England, Pearson, J.. in lie Wilson, 
Alexander v. ('alder, 28 Ch. 1). 461, said:—

The rule, at I understand it. is this: that if there he a simple question 
as to whether or mit a legacy has failed, ... or any isolated question 
of that kind the decision of which would at once set at rest all dilfercn <•- 
between all the parties taking under the will the Court . . . ought to 
decide those questions separately and apart from any administration.

The substantial question to be decided here is whether nr 
not a life interest to grandchildren or to a necessitous husband 
or wife of a child is void as violating the rule against perpetui
ties, and is, I think, covered by the language of Pearson, J„ 
above quoted.

By her will the testatrix, after giving certain specific legacies, 
devised all the residue of her estate, real and personal, to 
trustees, with a direction to convert the same into money, or to 
leave unconverted, as they may see fit, and out of the moneys to 
arise from the sale or conversion, to pay funeral and testa
mentary expenses and to invest the residue upon such securities 
as they may think proper. It then goes on to direct how the in
come to arise from such investment shall be applied. It first 
provides for payment of the premium of a life insurance policy 
upon the life of one of her sons, which, however, lapsed during 
her life, and so that direction cannot be carried out. Secondly: 
to pay the balance «if the said income aiming-*! and between my said daugh
ter* Sarah Sherwin Barber, and Anne Chatburn Crichton, and my *"ii* 
William Madeley Crichton and John Crichton, in equal shares during their 
respective lives, ami in the event of any of my said children dying at any 
time either during my lifetime or afterwards leaving a child or children, 
then such child or chihlren shall inherit and take the share which hi*, her 
or their parent shouhl have been entitled to in equal shares per ytirprn. 
It lieing my will that my children who shall he the objects of this trust 
shall take in equal shares and the chihlren, objects of this trust of any 
child of mine «lying at any time either «luring my lifetime or afterward* 
shall take equally between them the share which the parent would have 
taken had he or she survived me or to which such parent was entitled at the 
time of his or her death. And in the event of any of my children dying 
without issue and not having a husband or wife her or him surviving 
(which event is hereinafter provided for) then the share of such child
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nr children ho dying shall go to the survivor or survivors of them in equal 
chares during her or his or their lives. And it is my will that if my said 
children shall die without issue, leaving a husband or wife unprovided for 
ami in needy circumstances and requiring financial assistance for his or 
her maintenance and livelihood that my trustees shall pay to such husband 
nr wife during his or her lifetime and only while he or she remains l.mnar- 
ried. a sum which shall not exceed one sixteenth of the net income yielded 
and being derived by my trustees from my estate at the time of such pay
ment. the same to lie paid in half yearly instalments.

The testatrix died on June 9, 1908, leaving surviving her two 
soils and two daughters. The two sons were married, but neither 
of them had issue; one daughter was married and at the time of 
testatrix’s death had two sons and two daughters; the other 
daughter was unmarried. Since the testatrix’s death the wife 
of one of the sons has died, and there has been born to the other 
son a daughter.

The questions to be determined are: firstly, whether tin* direc
tion in tin* will to pay the balance of the income arising from 
tin- investment of the estate by the trustees to the four children 
of the testatrix during their lives, or in the event of the death of 
any of them, either before or after the death of tin* testatrix, 
leaving issue, that such issue should take the parent’s share in 
equal shares per .stirpes; and secondly, whether, in the event of 
any child dying without issue leaving a husband or wife in needy 
circumstances, the direction to pay to such needy husband or 
wife one-sixteenth of the income during life, or until re-marriage, 
are void for remoteness under the rule against perpetuities.

The will disposes of the corpus of the estate in trust for the 
payment of the income so long as there shall be any of the ob
jects of the testatrix's bounty entitled to receive it. No dis
position has been made of the estate after the expiration of the 
trust, and it must then go to the next of kin as in an intestacy. 
If all the persons to whom income is directed to he paid must he 
ascertained and the interests conferred become vested within 
twenty-one years from the expiration of the lives in being, then 
the rule against perpetuities is not violated.

Take the ease of the direction to pay income to the children. 
That, of course, is perfectly good, because they are all in being. 
Then, what about the direction to pay to the issue of a child dying 
either before or after the testatrix? Such children must be 
in esse, or at least begotten, during the lifetime of the parent 
child, so that such class must l>e ascertained well within the 
period fixed by the rule. One of the sons is now a widower, one 
of the daughters is still unmarried ; they may each marry a per
son who had not been horn at the testatrix’s death, and by such 
marriage they may have a child or children, and afterwards die, 
and such child or children become entitled to the parent’s share. 
But. as I have before pointed out, such child must be at least he-
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and, therefore, its share would vest long before the expiration of 
twenty-one years from the death of its father or mother.
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The same may he said of the needy husband or wife bequest. 
A limitation of a life interest to a surviving husband or wife of 
a person in esse to whom an estate for life is at first conveyed is

Mat here. C.J. not too remote for the reason that, though such surviving hus
band or wife may he unborn at the time the interest to him or her 
is created, the estate must of necessity vest in such person 
during the existence of the preceding estate.

A future interest is not obnoxious to the rule if it begins 
within the proper period, although it may end beyond it. in 
which case, if it is a limited interest, it may tie up the property 
for more than twenty-one years beyond the life in being : Jarman 
on Wills, 6th ed., 301 and 348; Gooch v. Gooch. 14 Benv. 565, and 
in appeal, 3 DeG. M. & G. 366 ; Gray on Perpetuities, 2nd ed., 
para. 241, 244; 22 Am. & Eng. Encyc. 711; Stuart v. Cocke nil, 
LB. 7 Eq. 363, 5 Ch. Ap. 713.

The executors relied upon Hale v. Ilalc, 3 Ch. D. 643; and 
Pcarh'8 v. Moseley, 5 A.C. 714, and Seaman v. Wood, 22 Benv. 
591 ; but these eases are easily distinguishable. In Hale v. Hale 
a testator gave his real and personal estate to trustees upon 
trust for his wife during widowhood and after her death or 
second marriage for his children who might be living at smli 
death or second marriage, and the issue of any child who might 
have previously died, such issue to take the share of his or lier 
deceased parent in equal shares, the share of such of his children 
or grandchildren as should he a son or sons to become vested in 
or payable to them as and when he or they should respectively 
attain the age of 24 years. It was there quite clear that any of 
the children might have died leaving issue less than three years 
old, and the share was not to become vested until they reached 24. 
and, therefore, might not vest until the lapse of more than 21 
years after the expiration of the life in being. That that was the 
ground of the decision of the Master of the Rolls is shewn at 
page 646, where he says :—

The result might Ik- that a child might die in the lifetime of the widow 
or before her second marriage, leaving a son under the age of one year. 
The widow might then die or marry and such son might not attain 24 year* 
of age within the legal period, and consequently you could not, within that 
period, ascertain the class to take, for that is the important point.

rcarles v. Moseley, 5 A.C. 714, at 715, may be distinguished in 
the same way. In that case the income of the sum of £3,000 was 
given to trustees in trust for all the children of the testator's 
daughter who should attain the age of 21 years, and the lawful 
issue of such of them as should die under that age 
leaving issue at his, her or their decease or respective deceases which 
issue shall afterwards attain the age of 21 years or die under that age
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leaving issue at his, her or their decease respectively, ns tenants in common, 
if more than one, but such issue to take only the share or «hares which his. 
her or their parent or parents respectively would have taken if living.

Now, there the children of the daughter were the lives in 
being, and a gift to such children and their issue who should 
attain 21 years of age would he undoubtedly good, because the 
gift would necessarily vest not later than 21 years from the 
death of the daughter; but the will also provided that not only 
should the children of the testator’s daughter take, hut the issue 
of such children and their issue in the event of their having 
issue and dying before 21 years of age. Had the will stopped 
there, the gift would have been good, because the children of the 
daughter being the lives in being, their children who had issue 
and died before 21 leaving issue would all take place within the 
period allowed by the rule, and the share of the last named issue 
would vest within 21 years from the expiration of the life in 
being. Rut the will did not stop there; it said that the share of 
the last named issue should not vest until they had attained the 
age of 21 years, which might be at a time beyond 21 years from 
the expiration of the life in being.

On that point Lord Chancellor Selborne says, p. 710;—
If you could find in this will n gift simply to “nil the children of" the 

testator's daughter who shall attain the age of twenty-one years and the 
lawful issue of such of them ns shall die under that age leaving lawful 
issue at his, her or their decease or respective deceases—if you could find 
a gift in those terms, unqualified by anything which nfterwnrds follows, 
no doubt there would be no remoteness. All the shares would necessarily 
be ascertained within due limits of time; . . . Rut in this case, if there 
wa< no law of remoteness, T am satisfied that no Court would l>c justified in 
omitting the qualification which follows, or refusing to treat that qualifi
cation as entering into the description of the issue who are to take; 
“which issue shall nfterwnrds attain the age of twenty-one years" ami so 
on. It is, to my mind, the same thing in effect ns if the testator had ex
pressed himself thus: “For all the children of my said daughter who shall 
attain the age of twenty-one years, and the issue who shall live to nttnn 
that age of such of them as shall die in minority." If that were so. there 
ran lie no question that the gift to the issue would lie void for remoteness.

In the case of Seaman v. Wood, 22 Beav. 591, the testatrix 
devised property in trust for her son for life and after his 
death upon trust for the children of lier son who being sons 
should attain twenty-one years of age, or being daughters, should 
attain that age or marry, and also such child or children of any 
sou of her son who should die under the age of twenty-one years, 
as being a male or males should reach twenty-one years of age. 
or being a female or females, should reach that age or marry. 
There the life in being was that of the son, and a gift over after 
his decease to any grandchild who should attain twenty-one years 
of age would be perfectly good, so also would a gift over to any
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vice in the bequest consisted in the added condition that the 
share of such great-grandchild should only vest when it attained
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twenty-one years of age, which might, of course, be long beyond 
the period fixed.

In my opinion both bequests are valid and, therefore, the first 
two questions must be answered in the affirmative.

Costs of all parties represented shall be paid out of the estate.

Order according! g.

B. C. WINTER v. GAULT BROS. Ltd.
('. A.
1913

British Columbia Court of Appeal, Macdonald. C.J.A., Irving, and 
(lallihcr. JJ.A, June 18, 1913.

1. Chattel mortgage (8 11 A—7)—Validity—Considération—Bin. of
SALE AH SECURITY—AFFIDAVIT OF BONA FI DES.

Notwithstanding the bona fidcs of the transaction, a bill of sale 
given as security to one creditor for an advance made in paying off 
another creditor will Ik* void as against the creditors general I.\ of the 
grantor unless the aflidavit of bona fuies contains a clause that the 
grantor is justly and truly indebted to the grantee in the sum se. iired.

2. Chattel mortgage ( § II C—16)—Priorities—Mortgage on merchan
dise—After-acquired goods—Segregation—Onus.

A chattel mortgagee who sets up against the mortgagor's a-dgute 
for creditors a claim to part of the mortgagor’s stock-in-trade a« 
after-acquired goods, which by the terms of the mortgage were ■ uwn-d 
thereby, and who pleads that the registration statute does not apply 
to after-acquired property has the onus cast upon him of proving what 
part, if any, of the goods which he had seized under the mortgage 
of which the registration was defective, were in fact after-m-quired 
goods and of segregating them from others not of that character.

[■See Annotation at end of this case on chattel mortgages on after- 
acquired goods.]

Statement Appeal by the defendants from the judgment of Clement. 
J., at Vancouver on March 31, 1013.

The plaintiff is assignee for the benefit of creditors of Frank
lin &. Nixon, under an assignment dated October 27, 1900.

On the day before the assignee took possession, but after the 
execution of the assignment, the defendants took possession of 
the stock-in-trade. Their right of possession was asserted under 
a bill of sale dated September 20, 1007, made to them by Frank
lin & Nixon, and this bill of sale the plaintiff sought to have de
clared void, not only as a fraudulent preference, hut also for 
failure to comply with certain provisions of tin- Hills of Side 
Act. The trial Judge held that the hill of sale was void in 
that the affidavit of bona fidrs was defective and therefore the 
goods in question could not he said to be covered by the instru
ment.

The appeal was dismissed.
Sir (\ II. Tapper, for appellant, defendant.
M. A. Macdonald, for respondent, plaintiff.
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Macdonald, C.J.A. :—I think the appeal should he dismissed. 
No doubt, when the transaction was entered into by the defen
dants with the assignors and the creditors it was bond fide in 
every respect. Unfortunately, however, the proper affidavit of 
bona ftdes was not made. The statute requires that in cast* of 
security for a debt an affidavit that the grantor is justly and 
truly indebted to the grantee in the sum therein mentioned 
should be made.

What the defendant undertook here to do was to advance a 
certain sum of money to pay off a creditor of the mortgagor, to 
enable him to pay off certain promissory notes and for other 
purposes. So far as the advance of money is concerned, it was 
in the nature of a loan and the chattel mortgage was taken as 
a security for that. That is to say, it was a debt in the true 
sense of the word and should have been verified by the affidavit 
required by sec. 7, sub-see. 8, [ch. 8, Statutes 1905, R.S.B.C, 
1911, eh. 20, sec. 13].

It was contended by Sir Charles II. Tupper that even if the 
mortgage be void under the Act it was good in so far as goods 
afterwards supplied to the defendants, Franklin & Nixon, are 
concerned. We are not, it seems to me, called upon to decide 
that question for the reason that the learned trial Judge re
ferred it to the registrar to ascertain whether or not any of 
the goods which arc now in dispute were goods of that character. 
He declared that the onus of proving their existence by segre
gating them from others which were not of that character, was 
on the defendants. The defendants declined to undertake that 
proof. The registrar in the absence of evidence of that character 
reported that there were no after-acquired goods. I think the 
onus was upon the defendants to shew that there were after- 
acquired goods by identifying them; that is to say, segregating 
them from the others not of that character. Having failed to 
do this, they cannot succeed in attaching their mortgage to 
any of the goods in question.

B. C.

C. A. 
1913

Vui'.lonu!<l,
C.J.A.

Irving, J.A. :—I agree. I am of opinion the $9.483.K6 was itrin*. j.à.
the debt in respect of which the security was given; the affi
davit of bona fides should have included the words wliieh are 
referred to in the second line of the section. As to the $2.700 
there was a contractual agreement between the parties for the 
sale thereof—the mere pretending by them that it was not a 
sale cannot make, any difference. In my opinion it was a sale 
in fact. With reference to the onus of proof, I am of the op
inion of the learned trial Judge.

Gai.liheb, J-A.:—I agree. It seems to me there are only oeiiiher.j.A. 
t«o points in their matter. In the first place as to whether 
what is termed the second limb in the affidavit of bona fidrs is 

12—13 D.L.B.



178 Dominion Law Reports. 113 D L.B.

B. C.

C. A.
1913

Winter

Galliher, J.A.

Annotation

Chattel 
mortgage— 
After- 
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the one to be ” in a case of this kind. The affidavit of 
bona fides first referred to in sec. 7, sub-sec. 8, ch. 8, Hills of Sale 
Act, 1905, R.S.B.C. 1911, ch. 20, sec. 13, is applicable where 
it is an out and out sale, but in cases where the bill of sale is 
given as security for a debt, as 1 hold is the case here, then 
the second affidavit is the proper one to use.

The second point in the case is the right to after-acquired 
goods. I do not think I can usefully add anything to what lias 
been said by the learned Chief Justice. It seems to me the 
matter was rightly referred by the learned trial Judge and 
that being so the registrar in the absence of proof which tin- 
defendants declined to furnish was justified in finding that 
there were no after-acquired goods to which the mortgage 
attached.

Appeal dismissed.

Annotation—Chattel mortgage (§IIC—16)—Of after-acquired goods.

At common law nil assignment was not good, so far as it professed to 
convey after-acquired property; it could only operate upon such projierty a* 
was in existence, and which was the grantor’s at the time of tin- align
ment, or in which he had some interest, unless, however, the grantor ratify 
the sale of the “after-acquired property” by some act done by him after the 
property is acquired by him; and an assignee acquired no valid title by 
such instrument to such property when there was no novus actus: l.unn v. 
Thornton, l CJ. ITS 11 LJ.C.P. 161.

Hut if a seller or mortgagor agrees to sell or mortgage property, real 
or personal, of which he is not possessed at the time, and lie receives the 
consideration for the contract, and afterwards becomes possessed of pro
perty answering the «!• - *ription in the contract, a Court of equity would 
compel him to perform the contract, and that the contract would, in 
equity, transfer the imflcial interest to the mortgagee or purchaser im
mediately on tin '«-rty being acquired. This, of course, assumes that
the supposed eon is one of that class of which a Court of equity would
decree specific performance. If it lie so, then, immediately on the acquisi
tion of the property described, the vendor or mortgagor would hold it in 
trust for the purchaser or mortgagee, according to the terms of the cm- 
tract: Lord Westbury in llolroyd v. Marshall, 10 H.L.C. 101 ; Coyne v,
14 O.A.R. 503, 23 413; Tailhy v. Official Receiver (188*), 13 AC.
523; lAtzarus v. Andrade, 5 C.P.D. 319; Leatham V. Amor, 47 L.J.Q.B. 541; 
Re Panama, etc., Mail Co., L.R. 5 Ch. 318.

On a contract or bill of sale purporting to assign goods to Is- acquired 
in the future, if the goods be sutliciently described to be identified on acqui
sition by the seller, the equitable interest in them passes to the buyer « 
soon us they are acquired (Tailby v. Official Receiver (1388), 13 A.C. 523; 
Holroyd v. Marshall, 10 H.L.C. 191; McAllister v. Forsyth, 12 Can. S.CJL 
1; A. K. Thomas, Limited v. Standard Bank of Canada, 1 O.W.N. 379; 
Fraser v. Macpherson, 34 N.B.R. 417 (affirmed by Supreme Court of 
Canada)), and if not so described the property will not pass until the 
seller does some act appropriating them to the contract (Lanyton v. Bif-

D^C
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AnnotationChattel mortgage (8 II C—16)—Of after-acquired

gins ( 1859), 28 L.J. Ex. 252), or unless the buyer takes possession of 
them under nn authority to seize: Hope v. Ilayley (1856), 25 LJ.Q.B. 155.

If the mortgage covers future acquired stock, and there is, under the 
term* of the mortgage, an implied license to the mortgagor to carry on 
his business and sell the stock, the bond fide purchasers from the mortgagor 
will get a good title, notwithstanding that the mortgage was duly regis- 
tered, and especially when the mortgage provides that until default the 
mortgagor shall be entitled to make use of the stock without hindrance or 
disturbance by the mortgagee; but if the mortgagor fraudulently sells the 
goods to bond fide purchasers not in the ordinary course of business, the 
mortgagee will lie entitled thereto, because the right of the mortgagor to 
deal with the goods is subject to the implied condition that the dealing 
shall be in the ordinary course of business (Xational Mercantile Itank v. 
Hampton, 5 Q.H.D. 177; Walker v. Clay, 41) L.J.C.P. 500; Dal rick v. Ash- 
doirn, 15 Can. S.C.R. 227. 242) ; but the good* to lie afterwards acquired 
mu«t lie in some way specifically described, for goods which are wholly 
undetermined, as. for instance, “all my future personalty,” will not pass as 
future-acquired property: Todman v. D’Epineuil, 20 Ch. 1). 758; Lazarus 
V. Andrade, 5 C.P.D. 318; Helding v. Read, 3 II. & C. 055.

A clause in a bill of sale which purports to include after-acquired pro
perty confers as to the latter a mere equitable title which must give way 
ton legal title obtained bond fide and without notice: Whynot v. Mcdinty, 
7 D.L.R. 018. referring to Holroyd V. Marshall, 10 H.L.C. 101 ; Reeves V. 
Barlotr, 12 Q.lt.D. 430; see Imperial Brewers V. (Selin. 18 Man. L.R. 283.

And. where a mortgage is made upon the whole property, assets, etc., of 
a company, present and future, except logs on the way to the mill, such 
exception applies to such logs as may lie on the way to the mill, not only 
at the date of the mortgage, but also at any future time: Imperial Caper 
Mills v. Quebec Dank, 0 D.L.R. 475, 26 O.L.R. 637.

Where a chattel mortgage conveys the stock-in-trade, shop, contents, 
including shop and office fixtures, scales and appurtenances, which had 
been purchased by the mortgagor from a specified seller with a further 
provision purporting to include “not only all and singular the present stock 
of goods and all other the contents of the mortgagor’s shop, but also any 
other goods that may be put in said shop in substitution for, or in addi
tion to those already there, as fully and to all intents and purposes as if 
the said added or substituted stock were already in said shop and particu
larly mentioned”; such provision to cover other or after-acquired property 
ii aimed at the “stock-in-trade” and requires clear words in order to cover 
other property sought to be held, the legal principle of construction being 
that general words following specific word* are ordinarily construed as 
limited to things ejusdem generis with those before enumerated: Dominion 
Register Co. v. Hall <( Fairieeather, 8 D.L.R. 577; Moore V. Magrath, I 
Cowper 9.

Where a mortgage not specifically mentioning present or future book 
debts covers the “undertaking , . . together with . . . incomes and 
“nr»** of money, rights, privileges . . . held or enjoyed by (the 
mortgagor ) now or at any time prior to the full payment of the mortgage,” 
•uch language is sufficiently comprehensive to create an equitable charge on

B. C.

Annotation

Chattel 
mortgage— 
After- 
acquired



180

B. C.

Annotation

Chattel
mortgage—
After-
acquired

Dominion Law Reports. ! 13 D.L.B.

Annotation(WR/(miPd)—Chattel mortgage (R II C—16)—Of after-acquired

present ami future liook debts of the trading corporation by which the mort
gage vu made : Xational Trust Co. v. Trusts and tSuarantrc Co., 5 D.L.R, 
4M, M O.L.R. ST».

An assignment of a iiiiui'h stock-in trade and effect* on the farm, to- 
get her with all the growing crop*, and other crop*, “which at any time 
thereafter should lie in or about the name.” will Ik* a sufficiently specific 
description of the future crops in the farm to make the assignment a 
valid one in equity : Clements v. .Uattheirs, 11 Q.B.I). 808.

A mere power to seize future chattels doe* not operate in equity a* an 
assignment of such future chattel*, nor give the assignee a present interest 
in them : Reeve V. W hitmore, 4 DeG. J. A S. 1 ; Cole V. Kernot ; Thoni/mos 
v. Cohen, L.R. 7 Q.B. 527 ; Holroyd v. Marshall, 10 H.L. Cas. 191.

Sulistituted, or added stock-in-trade should lie sjiecillcally mentionei! if 
it is to lie covered and the premises whereon the goods were or were to be 
brought should lie specifically described : Kitehinii V. Hicks, fl (kit. 7M 
20 C.L.J. 112; Thomas V. Rtandard Rank, 1 O.W.N. 370, 548 ; Thomas v. 
reify, IS \ « SOS.

Although a contract which purports to transfer property which i* not 
in existence, doe* not, in equity, operate as an immediate alienation: still 
if a vendor or mortgagor agrees to sell or mortgage specific property of 
which he is not possessed at the time, and he receives the consideration for 
the contract, and afterward* becomes possessed of property answering tiie 
description in the contract, a Court of equity will, in this ca*e. compel 
him to perform hi* contract ; and the contract will, in equity, tran-fer the 
beneficial interest to the mortgagee or purchaser, immediately.on the pro
perty being acquired : Re Thirkell, Perrin v. Wood (1874), 21 Hr. (it* 
at 509.

If the instrument contains so far as all the goods referred to are con
cerned. such a description ns that a person desiring to deal with the-.- gw.ii 
and chattels, or the sheriff seeking to enforce an execution again«t the 
mortgagor, could, without any doubt or difficulty, satisfy himself on the 
point whether there were any, and if so, what, good* not covered by the 
instrument in question ; and this should lie the test of the sufficiency or in
sufficiency of a description which covers a stock-in-trade with after acquired 
goods replenishing the stock: Re Thirkell, Perrin v. Wood ( 1874), il | 
Gr. 492.

An attempt has been ma*le to draw a distinction between substituted 
property and after-acquired property, a* to the completeness of descriptka 
but it i* doubtful if such a contention i* tenable: Chidell v. (lalsirortkp. 9
. B WÀ 171

An instrument describing after-acquired personalty in the word» “all 
his present and future personalty,” will only suffice to charge- in favour 
of the vendee, ns between the parties, all the personal property at the date 
of the instrument, but will not operate so as to charge after acquired pro
perty; such a description does not confine the assignment to specific good), 
but to undetermined property : Tad man v. D'Epineuil, 20 Oh. I). 75§ 
And though after-acquired property is properly and specifics I h described, 
yet inasmuch as the assignment thereof, tliough absolute in form, amount) 
to a contract to assign, for the breach of which the assignor incurs a
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liability provable in liankruptcy, and from which he it released by his 
discharge, such description will not cover goods brought on the premises 
after the discharge in bankruptcy has been granted : Collyer v. Isaacs, 19 

MS.
In Springer v. Oraveley, 34 C.LÎ. 135. it was held, that although there 

is a sufficient interest in the increase of mortgaged cattle in favour of the 
mortgagor to give title to them free from the mortgage to a bom) fiilc pur
chaser. an execution creditor is not in the same position, and can only take 
the legal title charged with the mortgage. The case was affirmed sub 
nomine tira n icy v. Springer, 3 Terr. L.R. 120, 2 N.W.T. 300.

Where a chattel mortgage conveyed the stock-in-trade of the mortgagor, 
end "all goods which at any time may lie owned by the mortgagor and 
kept in the said store for sale, and whether now in stock or hereafter to 
lie purchased and placed in stock," it was held that after-acquired stock 
brought into the business in the ordinary course thereof became subject to 
the chattel mortgage ns against execution creditors of the mortgagor, not
withstanding that their writs were in the hands of the sheriff at the time 
such stock was brought into tlie business; the equitable right of the mort
gagee attaching immediately on the goods reaching the premises; Coyne v. 
Lee, 14 A.R. (Ont.) 503.

A provision in a chattel mortgage that it should cover all after-acquired 
goods and chattels brought upon the premises owned or occupied by the 
mortgagors or used in connection with their business during the currency 
of the mortgage operates as a valid lien and charge u|mn all the after- 
acquired goods brought upon the premises: Imperial Itrnecrs v. ilclin, 
18 Man. L.R. 283.

A description of after-acquired goods as “all other ready made clothing, 
tweed#, trimmings, gents’ furnishing, furniture and fixtures and personal 
property, which shall at any time during the currency of this mortgage 
Is* brought in or upon the said premises or in or upon any other promises 
in which the said mortgagor may lie carrying on business." is sufficient, 
and binds good* of the kinds mentioned in premises to which the mort
gagor moves after making the mortgage: tlorsfall v. Ruisseau, 21 O.A.R. 
663.

A provision covering after-acquired property of the business of manu
facturing cannot lie extended to the goods in a mercantile business, and 
rice iTrsa: Milligan v. Sutherland, 27 O.IL 235, 238.

A mortgage of an electro-plating factory “together with all the plant 
and machinery at present in use in the factory" does not cover patterns 
,H'd in the business, sent from time to time from the fictory to foundries 
to have mouldings made, and not in the factory at the time of the making 
of the mortgage: M eCash V. Rarton, 2 O.L.R. 77, reversing 1 O.L.R. 229.

In a chattel mortgage the goods were described as follows: “All of 
which said goods and chattels are now the property of the said mortgagor 
and are situated in and upon the premises of the London Machine Tool Co. 
(describing the premises) on the north side of King street, in the city of 
Iamdon," and in un attached schedule was this description: “And all 
machines in course of construction, or which shall hereafter lie in course 
of construction, or completed, while any of the moneys hereby secured are
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unpaid, being in or upon the premises now occupied by the mortgagor, or 
which are now or shall he in any other premises in the city of London." 
It was held that the description in the schedule could not extend to goods 
wholly manufactured on premises other than those described in the mort 
gage, and, if it could, the description was not sufficient within the mean
ing of Bills of Sale Act (R.S.O. 1887, ch. 25) to cover machines so manu
factured: Williams V. Leonard, 26 Can. S.C.R. 406.

SASK.
RURAL MUNICIPALITY OF VERMILLION HILLS v. SMITH

(Decision No. 2.)
S C.
1913

Saskatchcican Supreme Court, Haul tain, CJ.. Johnstone, Lamont, and 
Grown, JJ. July 9, 1913.

1. Taxes (g III E—140)—Action for collection—Who may maintain—
Bubal municipality—Taxes assessed by local improvement
DISTRICT.

A rural municipality that succeeds a local improvement district, 
may, in the name of its council, recover unpaid land taxes assessed 
before the organization of the rural municipality by the local improve
ment district under the provisions of ch. 36, Sask. Statutes of 1906, 
and ch. 88, R.S.S. 1900, as well as the Supplementary Revenue Act, 
ch. 37, R.S.S. 1000.

2. Appeal (8 IV D—125)—Amendments—Action in name of municipal
ity—Substitution op council.

Where an action to recover taxes is improperly begun in the name 
of the municipality instead of its council an amendment will le 
allowed on appeal*substituting the name of the municipal council 
as plaintiff.

3. Constitutional law (g II A 4—210)—Taxes and assessment—Con
flict with British North America Act.

The provisions of the Local Improvements Act. R.S.S. Itidti, eh. 8S, 
and the Supplementary Revenue Act. ch. 37, R.S.S. 1900, pertaining 
to taxation, when applied to equitable interests in land in which 
the Crown holds some interest as well as the legal title, do not violate 
see. 125 of the British North America Act, where the interest of the 
Crown is not taxed but the interest of its lessee only.

[ Calgary and Edmonton Land Co. v. A t tor ne y-Ornera 1, 45 Can. 
S.C.R. 170, applied.!

4. Taxes (8 1 E 1—50)—What taxable—Grazing leases.
The interest of a lessee of public lands under a grazing lea-e from 

the Crown, is taxable under the I>knU Improvements Act. 'xi-k. "f 
1006, ch. 36. as amended by ch. 88 of R.S.S. 1009, and the Supple 
ment ary Revenue Act, ch. 37, R.S.S. 1900.

Iffwrxi/ Municipality of Vermillion Hills V. Smith, 10 D Lit. 3.’, 
affirmed ; Calgary <f Edmonton Land Co. V. Attorney-General, 45 Can. 
S.C.R. 170, applied.)

Statement Appeai, by the defendant from the judgment ot Newlanà 
J., Rural Municipality of Vermillion Hills V. Smith, HI D.L.K. 
32, in favour of the plaintiff for taxes assessed against the 
former.

The appeal was dismissed.
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J. F. Frame, and J. F. Hare, for appellant.
//. Y. MacDonald, for respondent.
J. M. Cart hew, for the Attorney-General.
The judgment of the Court was delivered by
IIavltain, C.J. :—In 1909 the area now composing the 

plaintiff municipality was included in “large local improve- 
I ment district” No. 11, C. 3, and the defendant was duly assessed 
! in that year in respect of the lands in question in this action,
I for the local improvement tax by the local improvement branch

of the department of municipal affairs for Saskatchewan, 
under the provisions of ch. 36 of the statutes of Saskatchewan, 

i 1906. In December, 1909, the same area was duly organized as 
local improvement district No. 195, and the defendant was 
duly assessed by the council of the district in respect of the 
said lands in 1910, under the provisions of the Saskatchewan 

I Statute of 1906, and amendments thereto, and in 1911 under 
the provisions of ch. 88, R.S.S. 1909. In 1909 and 1910 and 

j 1911, the defendant was duly assessed in respect of the said 
lands for the “supplementary revenue tax” by the local improve
ment branch and the council of local improvement district No.

| 195 respectively under the provisions of the Supplementary
Revenue Act, Sask. 1907, ch. 3, and ch. 37, R.S.S. 1909. In 
December, 1911, local improvement district No. 195 was duly 
organized as a municipality (being the plaintiff municipality) 
under the provisions of the Rural Municipalty Act (ch. 87, 
R.S.S. 1909).

None of the taxes above-mentioned having been paid by the 
I defendant, the present action was brought for their collection, 

resulting in a judgment in favour of the plaintiff for the amount 
I of its claim.

From this judgment the defendant now appeals.
The lands in question in this action are the property of the 

Crown in the right of the Dominion of Canada, and during 
each of the years in question were held by the defendant and 
used by him for grazing purposes under “grazing leases” 
granted to him by the Minister of the Interior under the auth
ority of an order of the Governor-in-couneil made in pursuance 
of see. 24 of the Dominion Lands Act, 7-8 Edw. 7 (Can.) ch. 20.

For the purposes of this appeal I shall confine myself to the 
following questions:—

I . 1 Has a right of action for the taxes in question been
I carried on by legislative enactment from the original taxing 
I authorities to the present plaintiff municipality ; and, if so, 

should the action have been brought in the name of the muni
cipal council or in the name of the municipality?

2. Were the Acts under which these taxes were levied
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within the competency of the provincial legislature, in view of 
the provisions of sec. 125 of the British North America Act. 
18(57 ; and if so. had the defendant a taxable interest in the .said 
lands?

Sec. 6 of the Supplementary Revenue Act, Sask. 1907, ch. Ü, 
enacts that
the supplementary revenue rate shall be assessed and collected at the -ame 
time and by the same persons and in the same manner as taxes as*v<wl 
under the Local Improvements Act, and as though such rate fourni « 
part of such taxes; and all the provisions of the said Act relating to tin- 
assessment and levy of taxes, assessment roll, appeals from a*-c««!iieut 
lieu on lands created by taxes, remedies for collection of taxes, intercut 
on unpaid taxes, returns to commissioner, confirmation of return' and 
proceedings to vest lands in the Crown for nonpayment of taxes and all 
other provisions of the said Act now or hereafter in force shall where 
not inconsistent with the provisions of this Act in the manner upplicaMv 
to local improvement districts and taxes apply to the said supplementary 
revenue rate.

The expressions “land,” “owner,” and “occupant” are de
clared by sec. 2 of this Act a-s amended by Sask. Act of 1908, 
sec. 2, to have the same meaning as is expressly or impliedly 
attached to them in the Local Improvements Act or in any 
Act governing any rural municipality.

By sec. 7 of the Act to amend the Local Improvements Act, 
(ch. *25 of the Sask. Statutes of 1909), sec. 50 of the main Act 
(1906) is amended by the addition of the following proviso:— 

Provided further that taxes levied at any time under this Act against 
lands included in such district may be collected by the district and ap
plied as part of its funds.

Section 55 of the main Act of 1906 provided that the notice 
of assessment to he sent out should “include any arrears of 
taxes” accruing “since the constitution of the district.” This 
section was amended by the amending Act of 1909, see. 8, by 
substituting for the words “since the constitution of the dis
trict” the words 4‘levied at any time under this Act.”

Section 59 of the main Act of 1906 provides that 
Any taxes or arrears of taxes due to a district may be recovered 

by suit in the name of the district as a debt due to the district ; in whifh 
case the assessment mil shall lie prinifl facie evidence of the debt.

From these enactments it is quite clear that local improve
ment district No. 195 was entitled to and had the power to 
collect by suit not only the supplementary and local improve-, 
ment taxes levied by itself in 1910 and 1911, but the similar 
taxes levied by the local improvement branch in 1909. The 
question then arises as to the right of the plaintiff municipality 
to sue for these taxes in its own name or in the name of its 
council.
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Local improvement district No. 195 was organized into the SASK. 
plaintiff municipality in December, 1911. Sec. 334 of the Rural 
Municipality Act (ch. 87, Ii.S.S. 1909), reads as follows:— 1913

Whenever a local improvement district is organized as a municipality RmÀi 
such local improvement district shall on. from and after the date of Mvnici* 
such organization cease to he a local improvement district; and all con- pality of 
tracts, property, assets, rights and liabilities of such local improvement Ykrmilliok 
district as existing at the date of said order shall Ik* deemed and taken Hu I-* 
for all purposes to lie the oontrepts, property, assets, rights and liabilities Smith. 
of the municipality. -----

n . nn« n , « . . , . IlSIllteln, C.J.Section 296 of the same Act provides that
taxes imposed at any time under the Local Improvement» Act upon lands 
within the municipality shall lie collected by the municipality.

Section 299 provides that the assessment roll shall include a 
statement of, among other things:—

(.1) The rate fixed by the Supplementary Revenue Act;
(4) The sum total of the rates levied against each lot or parcel of 

land;
(5) The total taxes due for the current year . . .;
(fl) The arrears of taxes levied under any authority due on each 

lot or parcel of land;
(7) The sum total of all taxes due on each lot or parcel of land.
Section 19 of the Supplementary Revenue Act (ch. 37, 

R.S.S. 1909), enacts as follows:—
All the provisions of this Act having reference to the assessment 

and collection of the supplementary revenue rate ami other procedure in 
relation thereto shall apply and shall lie deemed always to have lieen 
applied to rural mun:cipa!rties and in the case of any rural municipality 
any reference made in the Supplementary Revenue Act to the Local 
Improvements Act shall be deemed also to lie lade to the Act under 
which any such rural municipality is organized.

Section 309 of the Rural Municipality Act (ch. 87, R.S.S. 
1909), provides that:—

Any taxes or arrears of taxes due to the municipality or levied by it 
may lie recovered by suit in the name of the council as a debt due to 
the municipality; in which case the assessment roll shall 1** primil facie 
evidence of the debt.

(2) For the purposes of this section all taxe* shall be deemed to be 
due on the day on which the tax notices provided by section .'101 hereof 
were mailed as shewn by the assessment roll.

The foregoing citations make it quite plain, in my opinion, 
thiit (subject to the constitutional question raised by the appel- 
lant) all the taxes in question having been levied under the 
Local Improvement Act upon lands within the municipality can 
he collected by the municipality. That being the case, has the 
action been properly brought in the name of the municipalityÎ

Sir. 309 of the Rural Municipality Act says that;—
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Any taxes or arrears of taxes due to the municipality or levied hv it 
may be recovered by a suit in the name of the council as a debt due 
to the municipality.

It was argued on behalf of the respondent that the language 
of sec. 6 of the Supplementary Revenue Act and sec. 334 of 
the Rural Municipality Act give a right of action to the muni
cipal corporation in its own name; the municipality being 
a body corporate with power to sue and be sued, and having 
succeeded to the right of the local improvement district to sue 
for the taxes in question as arrears due to it. In my opinion 
the language of section 309 is too comprehensive to admit of 
such a contention. It deals with taxes “due to” as well as 
taxes ‘‘levied by” the municipality, and the taxes in question 
undoubtedly belong to the first class. The action, therefore, in 
my opinion should have been brought in the name of the council. 
Counsel for the respondent has asked for leave to amend to meet 
this objection in the event of the objection being sustained, and 
I think that the amendment should be allowed.

In view of the decision of the Supreme Court of Canada in 
the case of The Calgary and Edmonton Land Co. v. Attornaj- 
General of Alberta, 45 Can. S.C.R. 170, very little need In* said 
on the other question involved in this appeal. That ease 
settles the right of the provincial legislature 
to authorize the taxation of beneficial or equitable interests acquired in 
lands wherein the Crown in tho right of the Dominion of Canada hold* 
some interest and the legal estate, as well as the right to provide for the 
levy and collection of taxes so imposed by the transfer of the interests 
affected by such taxes.

The lands in question belong to Canada, and were held by 
the defendant (appellant) under grazing leases granted by the 
Minister of the Interior, and were used by him for grazing pur
poses under those leases during the years 1909, 1910, and 1911. 
It will be unnecessary, in my opinion, to consider the question 
raised on behalf of the appellant whether the defendant was a 
lessee or a licensee under the ‘‘leases” in question. The com
prehensive meaning given to “owner,” “occupant” and “land" 
in the several Acts in question constitutes the defendant a tax
able person in respect of his interest in the land held by him. 
The interpretation of these words in the Acts under review in 
this case is identical with the interpretation of the same words 
in the Ordinance and Acts dealt within the case above-men
tioned. Following that case, I have no doubt in deciding that 
the Acts in question were within the competency of the pro
vincial legislature, and that the interest of the appellant iu the 
lands in question was subject to taxation thereunder.

The appeal will, therefore, be dismissed with costs.
Appeal dismissal.
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UPLANDS Limited v. GOODACRE. B c

( Decision No. 2.)
British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, and 1913 

(lallihcr, JJ.A. July 22, 1913.

1. Contracts (8 HD 4—188)—Construction—Building contract —
Abandonment—Taking over—Transfer of personal right to
USE PLANT AND MATERIAL LEFT BY CONTRACTOR.

The right of a contractée, on the abandonment of work by a con
tractor, in finishing the work himself to use for that purpose the 
plant and materials left by the contractor, is a right merely personal 
to the contractée, which cannot lie transferred by him to another con- 
rector employed, as the contract permitted, to complete the job.

[I'plands Limited V. Ooodacrc, 12 D.L.R. 407, affirmed.]
2. Levy and seizure (8 I A—1)-—What property subject to—Right of

contractor’s creditors—Materials left by contractor aban
doning work—Contractee’s right to use—Transfer of.

Where the right to use the plant and materials left by a contractor 
in finishing a job abandoned by him, is, by the terms of the con
tract. merely jH-rsonal to the contractée, which lie cannot transfer to 
another contractor employed by him to complete the work, such pro- 
perty is subject to seizure on execution against the defaulting con
tractor.

Uplands Limited V. (Soodacre, 12 D.L.R. 407, a (firmed.]

Appeal by the plaintiff from the judgment of Gregory, J., statement 
Uplands Limited v. Goodacrc, 12 D.L.R. 407, in favour of an 
execution creditor, in an interpleader issue to determine the 
respective rights of the parties in certain goods, materials, etc., 
left by a contractor on abandoning work under a contract per
mitting the completion of the work by the plaintiff (who was 
given the right to use the plant and materials left by the con
tractor), or to rtnploy another contractor to finish the job, 
which the plaintiff did, and to whom he sought to pass the right 
to the plant and materials.

The appeal was dismissed.
Bodwcll, K.C., and Moore, for appellant, plaintiff.
Maclean, K.C., Higgins, and Bass, for respondent, defendant.

Macdonald, C.J.A., concurred with Galliiier, J.A. Mwdonaid,
C.J.A.1

Irving, J.A. :—We are not concerned with sec. 17 of the irrin*. j.a. 
Execution Act as the section is limited by the fasciculus to 
mortgages. For the history of the section see Boss v. Simpson 
< 1 H7(i). 23 Or. 552, at 554. As to the effect of limiting the 
words in a section or group of sectioas by using one heading, 
the House of Lords in Hammersmith and City Bly. v. Brand,
UK 4 ILL. 171, declining to follow the opinion of Lord Cairns,
UC., held that the headings of different portions of a statute 
arc to he referred to.

In cur own Courts the title of an Act has been regarded as
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furnishing a key to the meaning of an Act : see O’Connor v. 
Nova Scotia Telephone Co., 22 Can. S.C.R., at 293. See on this 
point, R. v. Washington, 46 U.C.Q.B., at 229.

I do not agree that this litigation is useless by reason of the 
fact that the parties thereto agreed that the property should be 
sold. We are not concerned with what was done after the seiz
ure, or by arrangement between the parties to prevent unneces
sary loss. Dealing with the case itself, I think we must In- 
governed by the interpleader issue put before the Judge who 
tried the case. 1 have reached the conclusion that the sheriff 
was not justified in seizing the goods which, on Sunday, the 
20th or Monday, the 21st, were taken possession of by the de
fendants: Livingstone, p. 34; Ferris, p. 29; Evans, p. 42; West- 
holme, p. 50. Evans was not cross-examined. Linquist was 
told he could use some of the tools. Under the terms of tin- 
contract it seems to me that the plaintiffs were at liberty either 
to use the tools themselves or hand them over to the Surety Com
pany, or such other person as they might arrange with to com
plete the contract. In any event they certainly had a right, 
even if they could not turn them over to these other companies, 
as I think they could, to hold them for a reasonable length of 
time to enable them to determine whether they might or might 
not use them. The contract does not contain a clause vesting 
the materials and plant in the plaintiffs. Different considera
tions apply to plant than those which apply to materials. Tin- 
property in the plant does not pass under a user clause ; “use” 
as applied to plant does not include the right to retain. It is 
a license to employ, but not consume. On the other hand, the 
property in the “material” which the plaintiffs were authorized 
to use for the completion of the work passes to the plaintiffs 
when it is actually built into the work.

The defendants’ writ of execution could not confer upon 
him any greater power than that held by the judgment debtor. 
The right of the defendant was to take the precise interest and 
no more which the debtor possessed in the property seized. The 
sheriff could only sell the property subject to all the charge* 
and encumbrances to which it was subject in the hands of the 
debtor. I think the license to take possession would cover the 
material in the boarding house. I would allow the appeal.

Martin, J.A. :—It is to be regretted that the issue which was 
directed to be tried by the order of the 14th of November. 1912, 
was not prepared and delivered as therein directed by the plain
tiff’s solicitor, instead of which he prepared and delivered one 
containing a material and unauthorized change which the de
fendant’s solicitor very properly refused to accept fas Mr 
Moore admits) despite which, though no issue was settled, Mr.
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Moore brought the matter on for trial, though there could he 
nothing to try till the issue had been returned as directed by 
said order. With every respect 1 cannot understand why the 
learned Judge below allowed the proceedings (I do not call 
them a “trial” as there was nothing before him to try) to 
blunder on at all in such extraordinary circumstances, and that 
confusion promptly and inevitably arose, as appears, c.g., by 
pp, 12, 13, 52, 61, G2 and 67 of the appeal book, which always 
does arise when slovenly methods unknown to any system of 
legal procedure, are countenanced or permitted, and the lab
oured controversy as to what, if any, issue really was ultimately 
agreed upon to be tried was continued before us, causing much 
difficulty. I confess, after reading and re-reading the record 
several times, I am still at a loss to know exactly what issue or 
issues was or were in the minds of all concerned, though the 
case was one which particularly required precision of statement 
to bring it within certain decisions, and I doubt very much if 
they were ad idem, but in such unsatisfactory, and I hope, not- 
to-he repeated circumstances, 1 can only take the learned Judge's 
version of what he thought he was expected to do, and in such 
case I think the matter must be determined by clause 5 of the 
contract, the peculiar language of which, in my opinion, puts 
the plaintiff out of Court, and I think the learned Judge has, 
on the whole, taken the right view of the matter as it was agreed 
to be pre.sented to him (and in such unusual circumstances 1 
should naturally be loath to reverse his conclusions), and T 
agree that the use of the materials and plant was limited to the 
plaintiff personally and not to be extended to “any other con
tractor” it might employ. Furthermore, and in any event, as 
regards the kitchen utensils and supplies, they do not come 
within the expression “materials and plant” as contemplated 
by said sec. 5, and were therefore liable to seizure.

The appeal, I think, should be dismissed ‘with costs.

Galliher, J.A. :—This is an interpleader issue. By an 
order of Gregory, J., dated November 14, 1912, it was ordered 
that the parties proceed to the trial of an issue, and that the 
question to be tried shall be whether, at the time of the seizure 
by the sheriff, the goods seized were the property of the claim
ant as agaiast the execution creditor.

The issue as framed on December 10, 1912, departs from the 
above order in that a further question, viz., the right to posses
sion is made a part of the issue, and when the matter came up 
for trial before Gregory, J., considerable discussion arose over 
this. The learned trial Judge, in lines 18 to 22, p. 13 of the 
appeal book, decided to try as he termed it the real issue, had 
the sheriff any right to go in? This would seem rather at vari
ance with his words in his reasons for judgment given in lines
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9 to 13, p. 72 of the appeal book, but be that as it may, the 
point was taken below, and strenuously argued before us, that 
the sheriff had no right to seize the goods in question.

First, let us examine any right to possession the claimants 
had. Whatever right they had was acquired by virtue of the 
concluding paragraph of section 5 of fhe contract between 
themselves and the contractors the Anderson Construction Com
pany.

This clause is as follows :—
Then the company, without in anywise prejudicing any other of the 

rights or remedies of the company under the contract, may enter ii|>on 
the said works and expel the contractor therefrom, and may itself use the 
materials and plant upon the premises for the completion of the works, 
and employ any other contractor to complete, or may itself complete the 
works, and upon such entry the contract shall be determined save as to 
the rights and powers conferred upon the company and manager thereby.

My interpretation of this clause is that the claimants alone 
may use the material and plant upon the premises for the com
pletion of the works by them, and gives them no such right 
where another contractor is employed to do the work.

It is urged that the seizure by the sheriff was made at a time 
so closely following on the throwing up of the contract by An
derson (some 3 days later) that they had no opportunity of 
making up their mind as to whether they would complete the 
contract themselves, in which case they would be entitled, under 
the terms of their contract to use these tools and materials. If 
the evidence pointed to the fact that they were considering do
ing so the contention might have some weight, but the evidence 
is all the other way. As soon as the Andersons threw up the 
work they called upon their bondsmen to complete, and when 
notified that they repudiated liability, at once called for tenders.

While they may have been technically in possession of the 
goods at the time of the seizure, nothing has arisen that would 
entitle them to maintain possession under their agreement, in 
fact their whole course of conduct is opposed to that view. Tak
ing this view, the cases cited by Mr. Bodwell are not of any 
assistance, and it becomes unnecessary for us to decide what 
effect sec. 17 of R.S.B.C. 1911, ch. 70 (our Execution Act) might 
have upon the decisions in those cases.

There is one further point as to $1,200 worth of pipes si-ized 
by the sheriff, and which the claimants contend was paid for 
by them, and was never delivered to the Anderson Construction 
Company. The evidence of D. M. Rogers, president of tin* Up
lands Limited (the claimants), at pp. 25, 26 and 27 of the 
appeal book, clearly shews that the pipe seized by the sheriff 
was ordered by the Anderson Construction Company from Bal
four, Guthrie & Co., and had been delivered upon the pn inises 
before Anderson quit the work. It is true this pipe was paid
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for afterwards by the claimants, but the consideration for the 
guaranteeing of payment by the claimants was a further de
livery of pipe by the Balfour, Guthrie Company, ordered by 
the claimants and delivered after seizure. I think this pipe was 
the Anderson Company’s property at the time of the seizure. 
The appeal should be dismissed with costs.
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SIMPSON v. PROESTLER. B c
(Decision No. 2.) ------

8.C.
British Columbia Supreme Court. Trial before Morrison, ./. July 5. 1913. j<)]3

1. Sunday (8 III A—12a)—Labour and business—Selling real estate.
An agreement for the sale of land made on Sunday in British Colum

bia is illegal, as contravening sec. 5 of the Lord's Day Act (Can.).
[Simp-sofi v. Proestler, 11 D.L.R. 14.1. reversed in the result; Lord's

Day Act. R.S.C. 1900, oh. 153, sec. 5, applied; Sunday Observance
Act. R.S.B.C. 1911. ch. 219. applying only to former separate colony
of B.C. and re-enacting certain Imperial Acts, considered.]

Action upon an agreement for the sale of land, the defence statement 
alleging its illegality as contravening sec. 5 of the Lord’s Day 
Act (Can.).

The action was dismissed on that ground.
K. C. Mayer, for plaintiff.
V. C. Elliott, for defendant.
Morrison, J. :—The short point involved in this action is Morrison, j. 

whether an agreement for the sale of land made on Sunday is 
illegal.

The enactments referred to in argument are the Sunday Ob
servance Act, R.S.B.C., ch. 219; and R.S.C., ch. 153, secs. 5 and 
16. known as the Lord’s Day Act. The former Act contains four 
sections. The first contains the short title. By the second the 
Sunday Observance Act applies only to the portion of this pro
vince comprised in the former colony of British Columbia.

Section 3 enacts that ;—
The law, statutory and otherwise, and the penalties for the enforce

ment thereof existing and in force in England on the nineteenth day of 
November, 1858, for the proper observance of the Lord's Day. commonly 
called Sunday, as referred to in the schedule hereto, shall be deemed and 
taken to have been included in the English Law Act, and to be in full force 
and effect in the said portion of the province, with and under the same 
penalties, mutatis mutandis, in all respects as if the said laws had been 
■peeinlly mentioned and enacted in the said Act.

Section 4 provides that the schedule to the Act shall be 
deemed part of the Act. This schedule includes several Acts 
of the Imperial Parliament of the reigns of Charles I. (1625),
Charles II. (1676), William IV. (1831), and Victoria (1850),
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all relating to certain pastimes, as bear-baiting, bull-baiting and 
other unlawful sports and exercises, and to certain occupations 
and trades, markets and fairs.

The Lord’s Day Act enacts, in sec. 5, that :—
It shall not lx* lawful for any person on the Lord's Day exc<-|ii a- 

provided herein, or in any provincial Act or law now or hereafter in f ine, 
to sell or offer for sale or purchase any goods, chattels, or other personal 
property, or any real estate, or to carry on or transact any business of Ids 
ordinary calling, or in connection with such calling, or for gain to do. nr 
employ any other jx-rson to do, on that day, any work, business, or labour.

Section 16 provides that:—
Nothing herein shall be construed to repeal or in any way affect any 

provisions of any Act or law relating in any way to the observance <.f the 
Lord's |)av Act in force in any province of Canada when this Act v-mte* 
into force; and where any person violates any of the provisions of thi- Act, 
and such offence is also a violation of any other Act or law. the offender 
may be proceeded against either under the provisions of this Act or under 
the provisions of any other Act or law applicable to the offence charged.

Mr. Mayer contends that the island of Vancouver in which 
Clayoquot lies, where the agreement in question was entered into. 
Is exempted by the Provincial Legislature from the operation 
of this Act, and he cited from the judgment of Davies. J.. in 
Ouimct v. Bazin, 3 D.L.R. 593, 46 Can. S.C.R. at 514, when- that 
learned Judge says:—

My construction of the Federal Act is that it was an attempt to enact 
generally prohibitive legislation with regard to the proper observance of 
Sunday or the Lord's Day for the whole of Canada. But that recognizing 
the different circumstances, habits, customs and religious beliefs which 
prevailed in the several provinces of the Dominion, Parliament determined 
to delegate to each provincial legislature the power to declare that any 
act or thing prohibited by the Dominion Act might be exempted from the 
operation of such Act and permitted to be done by provincial legislation 
existing at the time the Federal Act came into force or subsequently 
enacted.

The provincial legislature has not in terms exempted any
thing, and I cannot accede to Mr. Mayer’s invitation to read 
such exemption as he claims into the Act.

The Sunday Observance Act simply declares the provisions 
of certain old enactments to be the law in a certain portion of 
the province. Those enactments in no way deal with the trans
action under consideration. The legislature has not dealt with 
this feature of Sunday observance—or non-observance. The 
Dominion Parliament has done so specifically. I cannot see any 
conflict between the two Acts. I think sec. 5 of the Lord's Day 
Act applies, and I therefore give effect to Mr. Elliott’s defence 
and dismiss the action.

Action dismissal.
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WORDEN v. HATFIELD. N.B

Sew IirunsuAck Supreme Court, Landry. McLeod, 
Auyuat 4, 1913.

White, and Dairy, JJ. S. C.
1913

1. Bills and notes (§ 1C—15)—Consideration —- Extension of debt.
Where the promissory note of another endorsed by the debtor is 

given to and accepted by the creditor at the maturity of a debt, the 
effect is merely to post|»onc the payment, although the new note was 
for the exact amount of the debt, unless the debtor proves that the 
new note so endorsed was given and accepted as an accord and satis
faction.

2. Bills am» notes (§ IV A—85)—Failure to vrkskxt—Liability fob
MONEY LENT ENDORSER.

The person who accepts from the debtor the promissory note of 
another with the debtor’s endorsement for the amount of a debt for 
money lent the debtor, but without an accord or satisfaction in re
spect of the debt, may still sue on a count for money lent, although he 
did not protest the note so endorsed or give notice of dishonour there
of, nor will it constitute a defence that the note was not presented at 
maturity at the bank where it was payable, unle-s it is also shewn 
that the money to pay it was in the bank awaiting presentment of 
the note.

Appeal by the defendant from a judgment in favour of the statement 
plaintiff for the amount due on a promissory note.

The appeal was dismissed.
E. V. Haymond, for the appellant.
IV. It. Wallace, K.C., for the respondent.

The judgment of the Court was delivered by
McLeod, J. :—This was an action brought in tin* St. John McLeod.j. 

County Court, and tried before Judge Forbes, without a jury.
The facts are as follows, the plaintiff loaned the defendant two 
sums of money of $150 each, taking two notes each due three 
months after date. When these notes came due the defendant 
did not pay them, but gave the plaintiff two notes of W. G. J.
Watson, i ndorsed by him, the defendant, for the same amounts, 
ami payable at the Bank of New Brunswick. The plaintiff 
failed to present these notes when they became due, or give 
notice of dishonour to the defendant. The notes were not paid 
either by the defendant or by Watson. An action was brought 
against the defendant on these* notes, and a count was added 
for money lent. At the trial the Judge found the fact th *t the 
mom y had been lent by Worden to Hatfield, the defendant, and 
he found a verdict for the plaintiff on the count for money 
lent.

The defendant claimed that there must he a new trial, be
cause these notes had not been presented, and no notice of dis
honour had been given. The Court thinks the verdict can he 
sustained on the count for money lent. The plaintiff loaned

18—18 D.I..R.
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the defendant $300. He has never paid it. It is true that when 
the first two notes came due the defendant gave the plaintiff 
new notes oil which he (the defendant) was endorser ; but iliere 
is no evidence to shew that he gave these notes as an accord and 
satisfaction. It was simply a postponement of payment. Then* 
is no evidence to shew that Watson, the maker of the noti > had 
any money in the Rank of New Brunswick to pay the nota 
when they became due. If the defendant had shewn that tin* 
notes endorsed by the defendant were given as an accord and 
satisfaction of the debt, he would have succeeded; or if h had 
shewn that Watson had enough money in the Bank of New 
Brunswick to pay the notes when they came due, he would have 
succeeded; but he failed to shew either. The giving of those 
notes was not a payment of the debt, but was simply an • Man
sion of credit. Therefore, the defendant is still owing the 
money, the Court thinks the verdict Ls right.

The appeal will be dismissed with costs.

Appeal dismiss -/.

ALLAN r. VAIR.

Alberta Supreme Court, Heck, ./. August 15, 1913.

1. Morkiaok (§ V1IC—155)—Redemption—Time—Part payment vtu
ORDER MSI FOR ENCLOSURE.

Where the mortgagee accept* a payment on account iiO-t the 
amount to lie paid for redemption tin* lieen fixed in an order f»r 
the sale or foreclosure of the mortgaged property, n new day mu*! 
lie fixed to redeem, or. if the amount of the claim a* reduced can «oily 
he calculated by the defendant mortgagor, he must at least haw noti.r 
of the motion for the final order.

| As to filial orders of foreclosure, see f’anada Settlers' /.<-/ '
ttenouf, 5 11.C.R. 243; Manitoba ami North West l.oan Co. \ SrnlnII. 
2 Man Lit. 125; Campbell v. Hoi gland, 7 Ch.I). 11)0. 171; Hell >V Ihine 
on Mortgages, 200. |

Statement Motion ox parte for a final order of sale in a mortgage ac
tion.

Mustard rf* Day, for plaintiff.

Beck, J. :—Plaintiff asks for a final order of sale. The 
order nisi was made on April 24. 1913. The amount fourni due 
for principal, interest, and costs is $0,854.78. The time fix'd 
for payment was three months from the date of the order. It 
should have read from the service of the order. The <1 T. ndiDt 
was served with the order nisi on May 6, 1913.

According to an nflidav'it filed, the defendant on <>r about 
April 1, sent the plaintiff’s solicitors a cheque on account for 
$1,000 dated at Owen Sound on a bank there. This cheque wU 
ultimately paid, netting $998.50; when, does not appear, but



13 D.L.R. | Allan v. Vair.

only flint the plaintiiff’s solicitors paid it to the plaintiffs on 
or about May 1. It has been credited on account of the amount 
fixed by the order nisi. Where, after the amount has been fixed 
by the order nisi, a plaintiff accepts a payment on account, I 
think the defendant should he served with notice of the applica
tion for a final order for sale or foreclosure.

In other jurisdictions, in such circumstances, a new account is 
directed to he taken, and a new day for payment is fixed. I 
think this practice need not he followed where the amount of the 
claim as reduced can he easily calculated by the defendant ; hut 
he must have notice of the next step.

Vi red ion accord i n<fh/.

ARNOLD v. NATIONAL TRUST CO.

Alberta Supreme Court, Book, .7. July 2. 1013.
1. La mi titi.es (Torrens system) (| III—30)—Registration ok judg

ments AND ORDERS—EXEMPLIFICATIONS.
I mlvr see. 102 of oh. 24 of the Alberts Lind Titles Act. 1000. and 

AIIhtIs rule 205. exemplified copies of judgments and orders of a 
"•nit may lie neenpted for registration by the registrar of the land 
title- "Hoe; hut if made by a judge as persona dcmynntn the originals 
themselves must lie registered.

\Hr land Titles Act (No. 1), 11 D.L.R. 100, explained.]
2. Land titi.es (Torrens system) (| VII—70)—Authority or district

judge—Appeals and references.
The provisions for ap|ieals and references to a judge of the Supreme 

Court "f Alberta under sees. 112 and 113 of the Land Titles Art. 1900 
1 Mi l.' eli. 24. as amended by sec. 13 of the Art. to amend the Statute 
Liu-. 1908 (Alta.) eh. 20. are to lie construed strictly, and such ap- 
p. als do not lie to a district judge : nor has a district judge any 
jurisdiction to order the correction of a certificate of title.

\l{>' land Titles Act (No. 1), 11 D.L.R. 100. explained.]
.1 Land titles (Torrens system) (| VII—70)—Orders ok judges as 

persona desionata—Filing affidavits and MATERIAL WITH TIIE 
ORDER.

All the material upon which any order is made by a judge ns 
deni final a under the l^iml Titles Act. 19041 (Alta.) eh. 20. 

should he directed to be filed along with the order itself in the land
titl«“". office.

I Hr land Titles Act (No. 1), 11 D.L.R. 190, explained.]

Reference by the Registrar of Titles.
/*. !.. McNamara, the R<‘gi.strar in person.
F. I'raze, for applicant.

Bkuk. J.:—On a reference from the Registrar the question 
w raised whether the legistrar may properly areept a copy of a 
judgment of the Court or of an order of a Judge certified by the 
< lerk of the Court in which the proceedings are pending under 
tl»e seal of the Court instead of the original judgment or order.
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I am of opinion that he may properly do so and further, that 
he is bound to do so.

Our Rule 265, which is in the words of English 0. 37, Unie 4, 
says :—

Copies of nil writs, records, pleadings, and documents in Court when 
certified by the Clerk shall lie admissible in evidence in all eau «es and 
matters and between all persons or parties to the same extent ns the original 
would In» admissible.

This rule undoubtedly covers judgments and orders issuing from 
courts of record. Exemplification is only another word for cer
tified copy.

Our Evidence Act, 1910, eh. 3, see. 35 and sec. 50, recognizes 
the mode of proof of public documents by exemplification or 
certified copy. As to the extent of the meaning of “publie”in 
this connection, see Sturla v. Freccia, 5 A.C. 623. 1 think that 
the Land Titles Act, 1906, ch. 24, sec. 102, also intended to re
cognize the equivalence of an exemplification or certified copy of 
a judgment or order made by a Court or Judge, acting is such, 
to the original, and contemplated the registration of tin- former 
inasmuch as that section excepts from the necessity for verifica
tion by an affidavit of execution amongst other things “certi
ficates of any judicial proceedings attested as such.”

1 take occasion to say a word in explanation of lie Land Tilhs 
.1-/ (No. 1 . il D.LR. 1'"'. L-i W.L.R. 384. The Beg 
me that orders have been obtained from District Court Judges 
in which they assumed to issue orders directing him, for in
stance, to correct certificates of title where it has been made to 
appear to them that the name of the certificated owner is iim»r- 
redly spelled or otherwise incorrectly stated or to register i 
transfer and cancel the existing certificate of title and issue* 
new one upon the transfer, although the name of the certificated 
owner and that of the transferror are not identical. In no sii.-h 
case has a District Court Judge any power to make an order: 
nor has a Supreme Court Judge, except in the case of flic latter 
in pursuance of a reference under secs. 112 or 113. Such matters 
and a number of others arc matters to be dealt with in the firs! 
instance by the Registrar. Under sec. 112 (as amended > a per
son dissatisfied with the Registrar’s decision may com pi I u rvfi-r 
cnee; but only to a Judge of the Supreme Court. Under see. IV 
(as amended) the Registrar may voluntarily refer a qumtioi 
but only to a Judge of the Supreme Court.

The only questions under the Act with which a District foart 
Judge can deal—apart from proceedings in Court are ques
tions which the Act specially provides may lie dealt with by * 
“Judge” without, as in secs. 112 and 113, specially designated 
a Judge of the Supreme Court.

I take occasion to add also that it has long been flic praditf
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of all the Judges of this Court to direct that all the material 
upon which any order is made by a Judge as persona desip nota 
under the Act should be deposited with the Registrar at the 
same time as the order is filed. Sueh an order is not a proceed
ing in Court and the Court office is not the place in which the 
material should he preserved, hut the Land Titles Office. In 
my opinion the Registrar would be quite justified in declining to 
register such an order unless it is accompanied by the material 
upon which it was grunted.

For the reason that an order made by a Judge as persona 
disifpiala is not a proceeding in a Court there can be no question 
of an exemplification or certified copy of such an order; the 
original must be registered.

Order accordintjhj.
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McMENNAMIN v. EVANS.

Xeio Brunswick Supreme Court, Barker. C.J., Landry, McLeod, White, 
Barry, and McKcoicn, JJ. July 3, 1013.

1. Costs (81—1)—Liability fob—Action on fbomihboby note—Tknukb 
—Payment into bank before action—Notice.

Win-re the mnker of n note forwarded the amount of same by mail 
<m the day after maturity to the hank where it was discounted hut 
the payee for whom it was discounted had already taken it up when 
such remittance arrived, and tlion sued the maker before getting 
notice of such remittance, he will lie entitled to the costs of suit so 
incurred although the money had been forthwith placed to his 
credit by the bank, if tlie latter lias not been shewn to he tlie plain
tiff's agent to receive the money.

Tins was an application to set aside an order made by Judge 
Wilson setting aside a judgment in the County Court of York 
county.

The facts in this case were as follows:—
The defendant on the 15th of March, 1912, made a promis

sory note due three months after date for $110 in favour of 
the plaintiff which was endorsed by the plaintiff and discounted 
hv tin Royal Rank at its branch in Fredericton. When it be
came due on the 18th of June it was not paid and on the morn
ing of the 19th the plaintiff paid it and took it out of the 
hank.

It appeared by affidavit that the defendant who lives at 
Stanley . York county, went to the post office at Cross Creek 
in that parish on the morning of the 18th of June with a view 
ot mailing a letter containing the money to the Royal Rank to 
retire the note hut the post office was closed and he was nnaiile 
to mail the letter. The next morning, the 19th of June, lie mailed 
the letter addressed to the Royal Rank with the money enclosed, 
and directed the hank to retire the note with it. The Rank 
received the money sometime during that day, but the note
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had bevn paid by the plaintiff before the bank received it. The 
direction by the defendant to the bank was to use the mon y to 
pay the note. The note having been paid by the plaint iIV the 
bank put the money to the credit of the plaintiff and wrol. him 
to that effect. He did not get that letter until the 23rd of 
June. On June 19th, he took the note to his attorney, with 
instructions to collect it. On June 20th, a writ was issued and 
served on the defendant. The defendant subsequently saw the 
plaintiff’s attorney and offered to pay the note, but refused to 
pay the costs that had been incurred, and the plaintiff slimed 
interlocutory and final judgment. An application was then 
made to the Judge of the County Court of York County to set 
aside the judgment and the Judge, after hearing the parties 
on the facts as I have shortly stated them, made an order setting 
aside the judgment giving the plaintiff costs up to the signing 
of interlocutory judgment and allowing the defendant to set 
off against these costs, the costs of the application to set aside 
the judgment.

The plaintiff appealed from the denial of an application to 
set aside such order.

The appeal was allowed.
J. I). Phinney, K.C., for plaintiff.
J. J. F. Winslow, for defendant.

The judgment of the Court was delivered by
McLeod, J. :—The Court thinks the County Court Judge 

was wrong in making the order. The note had not hern paid, 
and it was open to the plaintiff to obtain judgment upon it. 
The bank was not the agent of the plaintiff to receive tin* money 
on his behalf for the payment of the note. The bank, so far 
as its agency in the matter consisted, was the agent of the de
fendant to pay the note. It, however, put it to the credit of 
the plaintiff which cannot be said to have been a payment of the 
note at that time. The note had been previously paid by the 
plaintiff. Then the plaintiff, having the right to commence 
the action, had a right to proceed to judgment, and the only way 
the defendant could stop the action was to tender not only the 
amount of the note but the costs up to the date of tlm tender. 
He was liable for the costs ; he declined to pay the costs, and the 
plaintiff, therefore, was within his right in signing judgment.

The judgment of the Court will*be that the order of Judge 
Wilson be set aside, with costs.

Appeal allowed.
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GREAVES v. CARRÜTHERS.
Pm h Columbia Court of Appeal. Macdonald, C.J.A., and Irving, Martin, 

and Oalliher, JJ.A. Juno 26, 1913.
1. ADVERSE VOHHKHHIOX ( § 1T—01)—EFFECT—CONTINUITY AND INTERRUP

TIONS—TRESPASS.
A |)rv#criptlve title to land can l»c acquired as against the owner of 

the paper title, only by an actual, continuous and visible occupation 
or possession for the statutory period ; and where the person having 
the paper title took actual possession of the disputed strip of land 
before the statutory period had elated without such a shew of force 
as would constitute a ‘‘forcible entry.” the former occupant is ousted 
and cannot maintain an action of trespass.

B. C.

C. A. 
• 013

Appeal by plaintiff from the dismissal of her action claiming Statement 
in effect that she had obtained a prescriptive title as against the 
defendant to ft strip of land adjoining land of which the plain
tiff had the paper title, while the paper title of the strip in ques
tion was in the defendant.

The appeal was dismissed.
Bodwcll, K.O., for appellant (plaintiff).
//. IV. If. Moore, for respondent (defendant).

Macdonald, C.J.A.:—I think this appeal must he dismissed. 
The defendant having the paper title to the piece of land in 
question, was entitled to take possession of it unless the plaintiff 
could shew that he had lost his title and that she had acquired 
it by the operation of the Statute of Limitations. This she set 
out to do, hut I think she has failed. I can find no satisfactory 
evidence that she or her predecessors in title were in actual, con
stant, visible occupation for the full period of twenty years be
fore the alleged trespass which was on June 21, 1911; there is 
evidence of that since the year 1895; when the witness, Wood, 
went into occupation of the property then known ns “Roth- 

l’s” it was enclosed including the strip in dispute. There is 
ample evidence that the fence which was interfered with by the 
defendant was there for a period much longer than twenty 
years before June 21, 1911. That fence was not on the true 
boundary between Rothwell’s property end the property to the 
east owned by the predecessors in title of the defendant. It 
was about fifteen feet east of the true boundary, and left this 
strip alongside of the Rothwell place between it and the fence. 
Then* s no satisfactory evidence of the enclosure of the Roth- 
well place and this strip by fences on the other three sides be
fore 1 Sflf), or at all events before June 21, 1891, which would he 
twenty years before the alleged trespass. Had there been such 
evidence of inclosure I should have come to the conclusion that 
the plaintiff was entitled to succeed in this appeal. In other 
words, that she had obtained a title under the statute to the land
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in question. In the discussion between counsel and the learned 
trial Judge it seemed to have been assumed that the Roth well 
property, including the strip in question, was actually inclosed 
by fences on all sides at an earlier date than 1805. There was 
an inn on the property known as the Rush Tavern, which was 
burned down about the year 1891, and not rebuilt until four or 
five years later. There was no evidence of actual occupation 
during these years, and the learned trial Judge intimated that, 
assuming inclosure prior to the time the inn was burned, tle-rv 
was a hint us in the occupation between that time and the Lim
it was rebuilt, which would be fatal to the plaintiff's claim. 
With much respect I differ Trom that view. Ilad it been shewn 
that the land was actually inclosed by fences in 1800, or begin
ning of 1891, I should hold, on the evidence in this case, that, 
notwithstanding there was no evidence of actual occupation of 
the field during the period between the destruction and re
building of the inn, the possession still remained in the Roth- 
wells. There was no evidence of abandonment, in fact the con
trary is true, and the previous occupation and subsequent occu
pation were known to the defendant’s predecessors in title at 
that time. Unfortunately, however, for the plaintiff, sin- has 
not shewn inclosure at an early enough date to give her a 
title by prescription, nor has she shewn, by satisfactory evid
ence before inclosure, an occupation of the character necessary 
to sustain the claim.

irrtne, j.A. Irving, J.A. :—The piece of land in question is a strip of 
fifteen feet lying to the east of a four-acre plot to which the 
plaintiff has a good title. The defendant has a good paper title 
to the 15-foot strip. The plaintiff claims that the defendant 
has, by virtue of the Statute of Limitations lost his title to the 
15-foot strip. A fence, erected in 1861 or 1862, separated this 
15-foot strip from the land lying to the east of it, and so gave 
the strip an appearance of being part and parcel of the four-acre 
plot ; and there is no doubt the owners—or occupants—of the 
four-acre plot used it from time to time as if they owned it 1 
would draw the inference that the wheat crop which was on the 
strip in 1879 was planted by the owner of the four acre pint, 
and the tenant occupying the four-acre plot under Rothwell re
garded the 15-foot strip as included in his lease. The four-acre 
plot was not fenced on the north and south until 1872 Prior 
to that, the north and south boundaries were the old ami new 
Esquintait roads respectively, on the west there was bush. It 
was not until 1895 that a fence was put up on the west.

In June, 1911, the defendant broke down this eastern fence 
and took possession of the 15-foot strip. The defendant, in 
June. 1911, took actual possession of the premises. Unless he

B. C.

C. A.
1013

C\RRI TIIKRH.

M:.vdonatd.
C.J.A.
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Irving, J.A.

thin had, by the Statute of Limitations lost possession, using 
the word in the sense of present right to occupy or hold, he was 
then in possession and the plaintiff—who had been in actual pos
session—was a trespasser. The defendant’s title prevailed, and 
the plaintiff was ousted. Proof of these facts displaced the 
plaintiff’s right to maintain an action of trespass.

To entitle a party to bring an action of that nature, he 
must, at the time of the act committed either have the actual 
possession, or a constructive possession in respect of the thing 
being actually vested in him: Itcvctt v. Brown, 5 Bing. 7 ; Smith 
v. Millet, 1 T.R. 475; Broun v. Notlcy, 3 Ex. 219; McScil v.
Train, 5 U.C.Q.B. 91. 1 do not think the plaintiff established 
his case if the action is to be regarded as an action of trespass.
The action in my opinion was really an action for a declaration 
that the plaintiff was entitled to the strip in question. The de
fendant’s position on this aspect of the case is that the plaintiff 
1ms not adduced evidence sufficient to bar his right under the 
statute, and 1 think that defendant is entitled to succeed on that 
ground. There has been no exclusion of the defendant- no dis
possession, and only vague evidence of occupation by the plain
tiff: Marshall v. Tuylor, [1895] 1 Ch. 641 ; and Kynoch v. Bow- 
lamls, 11912] 1 Ch. 527. We have been referred to sec. 102 
of the Criminal Code; with that section should be read the deci
sions in Beddall v. Maitland (1881), 17 Ch.I). 174; and Edwick 
v. Hatches (1881), 18 Cli.l). 199. Opinions have differed as to 
the effect of the statute against forcible entry in a Court of civil 
jurisdiction. It may be that the rightful owner may be punished 
for the breach of the peace, but it would seem that he is, so 
far as the dispossessed person is concerned, not a trespasser.
But 1 would not call this a forcible entry within the meaning 
of the statute. There was not such a shew of force as would 
constitute forcible entry. I would dismiss the appeal.

Martin, J.A., agreed in dismissing the appeal. Martin,j.a.

C!alliiier, J.A. :—Up to 1890, there was no such occupa- oaiuner,j.a. 
tion bv the plaintiff or her predecessors in title as would entitle 
her to claim the lands in by prescription.

At the time the Bush Tavern was burnt in 1891 there is 
evidence (which though not direct) from which we might infer 
that the field taking in the land was fenced on all
aides. This is found in the evidence of Wood at the bottom of 
pagr 32, and the first seven lines on page 33 of the aflieal book.
It appears no one was in actual occupation of the lands from 
that time until about 1895, when Wood rented it for a cow 
pasture.

As the plaintiff hases her claim to the land in question solely

C.D

06
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B.C. upon prescription, I agree with the learned trial Judge that 
there is not that open, continuous and adverse occupation by 

1U13 either the plaintiff or her predecessors in title shewn upon the
---- record as would entitle her to succeed. It was urged upon us

(]heaves that this was an action for trespass upon which the plaintiff 
Cabbuthkbs. should succeed in any event. It was an action for trespass 

-— brought to try out the title to the land, and proceeded upon 
Gtiuher, j.A. tj]at j)a8-s throughout the whole trial, and we mast so regard it. 

The appeal should be dismissed.
Appeal dismiss! <1.

B. C.

C. A.
1913

BOOTH v. CALLOW.
(Decision No. 2.)

Ilritixh Columbia Court of Appeal, Macdonald, C.J.A.. and Irving, I/m tin. 
and (Jallihcr, JJ.A. June ‘20, 1913.

1. Landlord and tenant (g IIB—14a)—Covenants for taxes—Si-kcial 
EXCEPTION.

Where a lease contained a printed covenant that the lessee was "to 
pay taxes” and also a later covenant that he should pay the taxi - "on 
any building that he might hereafter see fit to erect,” the formei cov
enant may I hi struck out on a claim for rectification of the lea«e in 
accordance with the proved intention of the parties at the time the 
instrument was made.

|Booth V. Collate, 11 D.L.R. 124, affirmed.]

Statement Appeal by plaintiff from the judgment of Gregory. J., 
Booth v. Callow (No. 1), 11 D.L.R. 124.

The plaintiff sought to recover possession of premises for 
an alleged breach by the lessee of a covenant “to pay taxes,” 
which in the printed portion of the lease he covenanted to pay. 
A later written covenant required the lessee to pay all taxes 
“on any buildings that he (the lessee) may hereafter see fit 
to erect” on the demised premises. The defendant counter
claimed for a rectification of the lease by striking out tin first 
covenant on the ground that it was left in by the mistake of 
the draughtsman, and that the only taxes the defendant had 
agreed to pay were such additional taxes as might be caused by 
the erection of any new buildings by him.

The trial Judge dismissed the plaintiff's action and allowed 
the defendant’s counterclaim.

The appeal was dismissed.
Bodwcll, K.C., for appellant, plaint ill*.
J). fl.0'ait, for respondent, defendant.

Macdonald, C.J.A. :—1 would affirm the judgment of the 
learned trial Judge. The defendant counterclaimed for a recti
fication of the lease on the ground of mutual mistake. To get 
such rectification he must make out a cîèar ease, and if I had



13 D.L.R.I Booth v. Callow. 203

any doubt that there was a mutual mistake I should not uphold 
the judgment. The learned Judge heard the witnesses, and, 
while easting no reflection upon the honesty of the plaintiff, who 
was an old lady in frail health, and of admittedly poor memory, 
thought that the plaintiff's evidence and that of her witnesses 
was not entitled to much weight. Perhaps, if the ease rested 
on the oral testimony, it would be unsafe to decree rectification, 
hut it does not so rest. The lease itself contains cogent evidence 
of the mistake, the plaintiff’s own conduct also furnishes strong 
evidence of the same. She paid the taxes which she now claims 
ought to have been paid by the defendant for two or three years 
without making any demand upon him for repayment to her. 
In the absence of a satisfactory explanation which was not 
given, this is consistent only with the defendant’s story that 
she was to pay the taxes except the taxes of new buildings which 
might be erected by him. I am not only unable to say that the 
learned Judge was wrong, but I go further and express the 
opinion that he was right.

The appeal must therefore lie dismissed.

B. C.

C. A. 
1913

('ALI.OW.

Macdonald,

Ikving, J.A. :—I would dismiss the appeal. The lease shews 
on its face that a mistake has been made. What the true con
tract was is shewn by the conduct of the parties. There was a 
genuine agreement between the parties to the lease. Owing to 
a mistake the terms employed in the lease do not convey the 
meaning of the parties.

Martin and Galliiier, JJ.A., agreed in dismissing the
appeal.

Appeal dismissed.

Martin. J.A. 
OaMlw, J.A.

SAGER v. MANITOBA WINDMILL CO. Ltd. SASK.

Saskatchewan Supreme Court. Trial before Johnstone, J. June 22, 1913.
1. Kbaud and dkceit (8 I—1)— Material and fame representation—

Delay in dihcovebi.no the falsity.
Whore a party to a contract induce* the other party to enter it 

! ' mean* of a material and ful*e representation, the effect of such 
fil*e representation cannot lie gut rid of on the ground that the 
|ierson to whom it wa* made might have discovered the truth if he 
had ti-ed diligence. un!e*s there is such delay a* constitute* a de- 
fence under statutory limitations.

\Redgrave v. Hurd, 20 Ch.D. 1, applied.]
2. Pmncipal and agent (8 IIC—20)—Fraud of agent —Liability of prin-

The principal i* answerable for damage occasioned a person who 
wa* induced to enter into a contract to buy a chattel by the wiliully 
false representation* of the agent for sale of aucli chattel.

[Redgrave v. Hurd. L.R. 20 Ch. I). 1 ; Bancick V. English Joint Stock 
Rank. I*R. 2 Ex. 259; Sirift v. Il'interbotham, L.R. S Q.B. 244. and 
Ilnrt-Parr V. Eberle, 3 K.L.R. 3HÜ, referred to.]

8.C.
1913
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SASK.

8.0. 
1013

Manitoba
WlNDMIM.

Johns tom-, J.

Action for the rescission of a contract induced by fnLv 
representation and for damages.

Judgment was given for plaintiff.
(j. E. Taylor, for plaintiff.
J. F. Frame, for defendant.

Johnstone, J. :—This case was tried before me at Mous. 
Jaw with the intervention of a jury. At the conclusion of iin
direction to the jury, and before they were permitted to relire 
for the purpose of considering their verdict, certain questions 
were submitted by me in writing to be answered by them in 
lieu of rendering a general verdict one way or the other ; ami 
were it not for the answers returned by the jury to those ques
tions, particularly to the question submitted under the 11th 
paragraph of the amended statement of claim, it is likely that 
the jury would have been directed by me to return a verdict 
for the defendant as was done in Allcock v. Manitoba Windmill 
Company, Limited, 18 W.L.R. 77. The findings of the jury, 
however, on the question submitted to them arising under the 
11th paragraph to my mind change the whole aspect of the 
case. Sager, the plaintiff, claimed, and the jury so found, that 
just before and at the time the contract in question in this 
suit was signed by the plaintiff, the agent Nuttall, who effected 
the sale, with intent to induce the sale knowingly made certain 
false representations *o Sager, and that Sager, relying on tlnsc. 
entered into the contract sued on. One of these representation» 
was, that the various warranties verbally made use of by 
Nuttall to induce the sale were contained in the contract which 
he, Sager, was about to sign. The claim originally contained no 
reference to these representations; they were for the first time 
set up by par. 11 of the amended statement of claim. Sager 
claims to have never read the contract. His first acquaint 
a nee with the fact that the contract did not contain the war
ranties as represented by Nuttall was when the contract was 
read over to him by Mr. Taylor, bis solicitor ; and one of de- 
quest ions submitted to the jury as to the representations made 
use of by Nuttall was this: “When did the plaintiff first 
ascertain the untruth of the representationsf” The answer of 
the jury to which was, “When Mr. Taylor read the contract to 
him.” This answer, I take it. must have reference to the 
occasion, and the only occasion, on which Mr. Taylor, accord
ing to the evidence, read the contract to the plaintiff. This was 
a short time before the filing of the amended statement of claim 
containing paragraph 11 already referred to. In view, however, 
of the decision in Redgrave v. Hurd, L.R. 20 Ch.D. 1, the ques
tion of laches raised at the trial and the answer to this ques
tion by the jury may not be material. The plaintiff Sager was
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handed a copy of the contract in question by Nut tall at the 
time the plaintiff signed it, and this he had in his possession 
from that time until it was read over by Mr. Taylor, and every 
opportunity was afforded to him to make himself familiar with 
its provisions, that is, if it were possible for a layman to achieve 
such a task. This also becomes unimportant in view of the deci
sions mentioned. Jessel, M.R., in Redgrave v. IIuni, 20 ( II I). 
1 at 13, is reported to have said:—

If a man is indwvd to enter into a contract by a false representation 
it is not a sufficient answer to him to say, “If you had used due diligence 
you would have found out that the statement was untrue. You had the 
means afforded you of discovering its falsity, and did not choose to avail 
yourself of them.” I take it to be a settled doctrine of equity, not only as 
regards specific performance but also as regards rescission, that this is not 
an answer unless there is such delay as constitutes a defence under the 
Statute of Limitations.

SASK.

S. C. 
1013

MXXITORA
Windmill

JnlmeUmr, J.

Nothing can be plainer, I take it, on the authorities in equity, 
than that the effect of false representation is not got rid of on 
the ground that the person to whom it was made has been guilty 
of negligence.

Another ground taken by counsel for the defendant was that, 
even if the agent made the representations alleged, he did so 
without authority, and the company is not liable. Nuttall was 
shewn to be the agent of the defendant for the purpose of solicit
ing orders for the identical make of engine sold by him to the 
plaintiff. The jury found that the agent in soliciting the order 
made the false representations charged, that he then knew them 
to lie false (which since the Judicature Act is not necessary : 
Ihdgrave v. Hurd, L.R. 20 Ch. 1). 1, at p. 12), that they were 
made to induce the sale, and that, relying on them the plaintiff 
bought.

In my judgment the defendants are liable for damage occa
sioned to the plaintiff through these representations. The prin
ciple of liability is well established by authority : Harwich v. 
Enylish Joint Stock Hank, L.R. 2 Ex. 259, followed in Swift v. 
Wintfrboth'am, L.R 8 Q.R. 244, mb noin. Swift v. Jcwxbury, 9

It. 301 ; and approved likewise in Swire v. Francis, 3 A.(\ 
106; and in Citizens’ Assurance Company v. Hr own, 119041 A.< '. 
423; followed in Lumby v. Faupcl, 88 L.T. 502. See also Hart- 
Van v. Ebcrlc, 3 Sask. L.R. 386.

Discussion of the other questions raised, in view of the find
ings under paragraph 11 of the statement of claim as amended, 
becomes unnecessary. The action of the plaintiff in paying 
freight on the engine, in incurring expense in attempting to 
work it, in the giving of the notes, etc., in fact in the doing of 
everything occasioning damage to the plaintiff allowed by the 
jury, was the natural result of the fraud practised by Nuttall.
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Statement

The judgment will, therefore, he in favour of the plain iff 
for the rescission of the contract, delivery up of the notes to tin* 
plaintiff, and for $1,156.25 damages allowed by the jury, to
gether with costs of suit.

Judgment for plaintiff.

J. GA1NOR A CO. v. ANCHOR FIRE AND MARINE INSURANCE CO 
(Decision No. 2.)

Alberta Supreme Court, Harvey, C.J., Heel:, ami Simmon*, JJ.
June 17, 1913.

1. Insurance ( § III K 1—80)—Condition—Title to property—Notice
iiy insurer—Necessity.

A condition avoiding a policy of insurance if the insured is not the 
owner of the insured property unless his interest is stated on or in 
the policy, will not. invalidate an insurance placed by a partner.hip, 
under an oral application without living called on to discin'* it» 
interest, on a bunding owned by a member of the lirm who gave the 
use of the building to the co-partnership in consideration of keeping 
it insured, at least where the insurer has not given notice pointing 
out the difference between the application and the policy in tin- 
manner required by condition 2 of oh. 113, N.W.T. Ordinance», 
Alberts 1SI1.

[(lainor v. Anchor Fire ami Marine In*. Co., 9 D.L.R. 073, rcver-e.l, 
Davidson v. Waterloo Mutual Fire Ins. Co., 9 O.L.R. 394, specially li
fer red to.]

2. Insurance (8 II A—30)—Insurable interest in property—Owner-
Partnership INSURING BUILDING OWNED BY MEMBER OF FIRM. 

Condition 10(a) of the Alberta statutory conditions (Ord. Uta. 
1911, cli. 113) applies only to cases in which the insured Ini' an 
insurable interest less than that of an owner in the widest 'i*n»e 
and where such lesser interest was intended by the insurer •*• lie 
covered by the insurance; and the condition, therefore, does not 
apply where the insured had by right of occupancy and uses under an 
agreement with the owner an insurable interest to practical!\ its 
full value.

\tlainor v. Anchor Fire and Marine In*. Co., 9 D.L.R. 073. re-

Appeal by the plaintiffs from the judgment of Scott. -T. in 
favour of the defendants in J. (lainor d* Company v.Thr A --- W 
Fire atul Marine Insurance Company (No. 1), 9 D.L.R. 673.

The appeal was allowed and judgment was given for the 
plaintiffs.

Frank Ford. K.C., and Marks, for the plaintiff (appellant). 
A. A. McOillivray, for the defendant (respondent).
Beck, J. :—This is an appeal from the judgment of my 

brother Scott on a trial without a jury. The claim is on a policy of 
fire insurance issued by the defendant company to the plaintiffs 
dated November 19, 1909, for $2,000, on an abbatoir. The prem
ises were destroyed by fire on September 24, 1910, and the 
plaintiffs claim is for $1,259.43, being the amount which the
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adjuster for the defendant company found should be paid if the 
defendant company should he found liable.

At the time of the issue of the policy and up to the time of 
the tire the ablmtoir was owned by John (lainor, a member of the 
plaintiff firm. By partnership articles a partnership was consti
tuted between John (lainor and two others for tile term of five 
wars from April 1, l!)0(i, and among other things it was agreed 
that
,1. (iuinor donates the use of his Strnthcona property free of rent in con
sideration of the firm keeping same insured against lire for the business 
interests only as follows: abbatoir, etc.

There was no written application for the insurance. The firm’s 
secretary telephoned to the defendant’s local agents at Edmonton 
requesting them to place insurance to the amount of #2.000 on 
the ahhatoir. No request was made for a written application nor 
was any information given or asked for with respect to the plain
tiff firm’s interest in the property. The defendant company’s 
local agents represented several other companies. It does not 
appear that the plaintiff’s secretary asked them for insurance in 
any particular company. The agents appear to have themselves 
allotted it to the defendant. The policy was issued in those cir
cumstances and was delivered to the plaintiffs. It names “J. 
fiai nor & To.” as the insured ; it describes the property in part 
as occupied as an ahhatoir.” It nowhere states who is the 
owner or what is the interest of the insured.

The learned trial Judge dismissed the action on the ground 
that under the circumstances condition 10 necessitated his doing 
so. The material part of that condition is as follows:—

Tim company is not liable for the losses following, that is to say:—
(«) For the loss of property owned by any other party than the assured, 

unless the interest of the assured is stated in or upon the policy.

It seems to me that this condition has no application under the 
circumstances of the present case. Insurance policies—including 
also the statutory conditions—are drawn in wide and general 
terms so as to be capable of application to a great variety of 
differing eases ; for instance, buildings of a variety of kinds, per
sonal property, an interest as an absolute owner subject or not to 
incumbrance, or other lesser interest. This being so. policies 
must not he interpreted as if they were instruments drawn for 
the special purpose of dealing exclusively with the precise case in 
contemplation of the parties. In the latter case it Is no doubt an 
entirely correct rule of construction to attempt to give some 
effective meaning to every provision of the instrument. In the 
former ease obviously this is not so. Rather perhaps inasmuch 
as the words of the policy are the words of the insurer lie must use 
words which make it clear that they are intended to hind the 
insured in the particular case. Now the wording of the policy

ALTA.
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Berk, J.

contemplates the insurance of an interest which may not he the 
interest of an owner. For instance, the “lightning clause” says: 
“This policy shall cover any direct loss or damage caused by 
lightning whether lire ensues or not . . . not exceeding the 
sum insured nor the interest of tlic insured in the proper!»/.” 
Again the insurance is “against all such immediate hes or 
damage sustained hy the assured as may occur hy fire to the prop, 
erty above specified, but not exceeding the interest of I In us* uml 
in the property

If authority be needed, the case of Crowley v. Cohen (1KI2 
3 B. & Ad. I - x I L.J.K.B. 158, decides that it is not ne 
that a policy should state the nature of the insurable inter, si of 
the insured ; also Keefer v. Phoenix Insurance Co., 31 Can. s i Mi. 
144. Here the insured clearly had an insurable interest in the 
building which in view of their obligation to insure, as well as the 
value of its use to them, was practically its full insurable iln- 
They did not state its nature ; they were not bound to do s.. they 
were not called upon to do so; it was not necessary that tin- 
policy should state it. What is insured hy the policy must 
taken to be the plaintiff's insurable interest in the buihling 
described in tin* policy. In face of all this, if the condition invoked 
is to he applitsl and interpreted as counsel for the delVndiuit 
company contends the policy never became effective at all I Iniv 
is, in the first place, a strong presumption against such bring 
the intention or purpose of the condition and consequently 
against that construction of it.

Ihuddson v. Waterloo Mutual Pin Insurance Co. (lb"’» . 
Ü.L.K. 334. is authority for the proposition that a men* oral 

is still an application within the meaning of tin* statu
tory conditions. The effect of the oral application and what 
followed it was, in my opinion, equivalent to this: The plaintiffs 
asked (or an immediately effective insurance upon their insurable 
interest in the building in question without defining the nature 
of that interest. The company agreed to give them such insur
ance without requiring them to define the nature of their interest 
Condition 10 does not apply, for if it does the policy would from 
its inception have been wholly ineffective and that was not the 
intention of either party. The arrangement between the partis 
might have been expressed in the policy thus:—

THU policy t* Intended to be an immediately efTecUve insurance u|«.» thr 
Insured's insurable interest in the buihling above described as hi* interest 
may appear.
Undoubtedly condition 10 would Is* inapplicable. It seems t•> '»<• 
to be equally inapplicable where, as I find here, the sam thing 
is to In* implied. If. however, condition 10 ought to In* h i 11» “ 
applicable statutory condition 2, Ordinances Alta., I 'll, eh- 
113, 1 think, saves the plaintiffs. That condition is as follows:-

11174181
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After application for insurance, it ahull be deemed that any policy sent 
tu the iiHMired in intended to lie in accordance with the terms of the appli
cation unless the company points out in writing the particulars wherein the 
policy differs from the application.

Speaking of this condition as saving the insured from the 
effect of condition 10 Mr. Justice Idington in Davidson v. 
WithHoo Mutual Fin Insurant < Co., 9 O.L.It. J94. at 40f>,

Every man wliether lie knows t he law or not is mil it led now to assume 
when lie gets a policy that it is just that which trill carry out the insur
ance he applied fur unless the company notify him otherwise in writing. 
I think the plaintiffs wen entitled to assume that the policy tlic\ got

There was no notice given by tin; company in this ease.
( ondition 10 has six clauses. Clause (a) is the only one which 

refers solely to a state of things contemplated as existing at the 
date of the policy. What is intended to he met by it would natur
ally be inquired about in the ordinary form of written appli
cation ; some of the others scarcely could he. There may well 
therefore. I think, he a distinction with regard to the application 
of condition 2, that is. that while not applicable no as to prevent 
the effect ordinarily of any statutory condition it is applicable to 
prevent the effect even of any statutory condition the applica
tion of which would nullify the contract of insurance in its very 
inception.

Furthermore I am inclined to think that the insured here were 
“owners” within the meaning of condition 10 (a)—the word 
has a very wide meaning as may be seen by reference to the 
remarks of Idington, J., in the ease already cited—and that 
condition 1(1 (a) should he construed as applying only to eases 
in which the insured has an insurable interest less than that of an 
owner in the widest sense and the intention of the company is to 
insure only his lesser interest.

For the reasons I have indicated I think the appeal should 
be allowed with costs and judgment entered for the plaintiff for 
the amount claimed with costs.

IIakyky, C.J.. and Simmons, J., concurred with Hkck, J.

A p/n al allowi d.
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QUE. ALLNER v. LIGHTER.

K. H. 
1913

Quebec Court of King'h Hi rich (Appeal Side), Archambeault, C.J., Tr< Imt, 
CrtiHK, Carroll, anil Cerruis, JJ. May 19, 1913.

1. loKl’OKATIONN AND COM VAN IEB (8 VI F 2—357) —W1NUIX G UP—I'ltiim
enceh—Wages—Salesmen.

A salesninn employed under a yearly hiring by n compnm » cn 
titled, in a winding up proceeding, to he collated as an ordinal \ n>.|i 
tor to the amount of bin unearned salary.

2. CoKPOBATIONM AND COMPANIES (§ V1F’2—357)—WINDING-VV—Pill HB
exces—Wag to—Hon vs.

A salesman is entitled to a preference as for wages under . > 
of the Winding up Act as well as under art. 2000 of the Civil i 
in respect of a bonus earned in addition to his salary for tin- period 
of three months prior to the winding-up order.

Statement Appeal from a judgment of the Superior Court maintaining 
the respondent’s claim as commercial traveller of the company 
in liquidation, J. Abeles, Limited, to the amount of $1,180 as an 
ordinary claim, and to the amount of $30 as a privileged claim 
for salary due. The respondent had first of all filed his claim 
for future salary amounting to $1,750, hut he reduced it to that 
of $1,180.

The appeal was dismissed.
l{. Taxchcrcau, for appellant.
II. S. Hush, K.C\, for respondent.

The judgment of the Court was delivered by
(iEhvais, J. :—The respondent bases his claim on an annual 

contract of lease which was entered into on April 1, 1011. from 
that date up to December 31, 1911, and then continued by tacit 
reconduction for the year 1912. Curiously enough the appellant 
contested this claim of the respondent in violation of art. 220. 
C.P., as he was not a party to the liquidation proceedings, ac
cording to record, but at most “another party” whose name 
appears for the first time in the liquidator’s petition of May 27. 
1912, which the Court allowed on June 10, authorizing him to 
accept a composition between the company and its creditors at 
thirty cents on the dollar, payment of which was to be guaranteed 
by such “another party,” the present appellant. But the n- 
spondent accepted the contest without hesitation, and tin- parties 
proceeded to the enquete.

The appellant’s sole ground of contestation is that there was 
no annual engagement, or rather no engagement of more than a 
week.WiThe first question therefore is as to whether the re
spondent, a commercial traveller, was engaged by the week or 
by the year. The " admits that the company in liquid
ation had obtained a guarantee policy, or was to obtain such a 
|M)liey, to provide against any embezzlement or deficiency «luring

31^2
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his annual engagement. The respondent has filed of leconl a 
certificate of annual admission in the Commercial Travellers' 
Association for the year 1911, with the admission endorsed thereon 
Iiv said company in liquidation, that he was in its employ. A 
similar document for the year 1912 was filed. And that is not 
tin- only proof of a yearly engagement.

(The learned Judge then quoted from the evidence and tH 
letters exchanged between the parties and concluded that I 
respondent had proven a yearly engagement.)

It is unnecessary to go into the question as to whether » 
testimony was admissible in this ease. Contracts of lease and 
hire between merchants and employees are essentially commercial 
acts ever since the time of consular Courts. Besides our entire 
jurisprudence isto that effect. Now the rescindent lost all his time 
from April 1.1912, to Decemberdl, 1912. Moreover he has proven 
that the company in liquidation owed him a quarter of his annual 
bonus or $30 for the months of January, February and March, 
11)12. Hence we say that the respondent is entitled to be collo
cated for these two amounts; for SI,ISO as an ordinary creditor; 
for SU) by privilege on the goods in the stores of the company, 
his employer, in virtue both of arts. 20(H) G.C. and of art. 70 of 
tin- Winding-up Act which is derived from our civil code article. 
Vnder both these enactments clerks have a privilege for salary due 
at the time of the winding-up order for a period not exceeding 
three months. All this is stated by the trial Judge and we confirm 
his judgment.

Appeal dismissal.

QUE.
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EVANS v. McLAY. B C.
/f '■ A Columbia Court of Appeal, \l actio un hi. C.J.A., awl Irring, Martin, 

awl (lullihcr, JJ.A. June 26, 19121.
! W vrr.KM 18 II K—166)—I’kksikiitioxh — Kankmkxth — Watkr Act— 

Hoard or Ixvkstioatiox.
I'iv Hoard of Investigation acting under the Water Act K.H.H.C. 

I/'II 1 23». i* without jurisdiction, upon an application for a
in lieu of h record, to adjudicate upon the existence and ex

tent of a common law easement in water right*.

C. A.
1915

Am \i. from tin- Board of Investigation under the Water statement 
Ac: U.S.B.C., eh. 239. The findings, determination and order 
of the Board were as follows:—

The Hoard doth find:—
I That in 1399 or IH90. Robert McUy. Sr., wa* the owner of section 

M. range \ ||„ atxl section 14. range VI., Quamichnn district.
2. That he then raided on section 13. and about that time he laid a 

pi|H- from the spring on section 14 and used the water tin* re from for many 
years f„r domestic purpose* on section 13, and thus established an earn-.
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ment in favour of lot 13 and a servitude on lot 14, appropriated the water 
and put it to beneficial use.

3. That in 1907 lie conveyed section 13 to Margaret Nairn Evan-, who 
then obtained a water record of one inch of water from the said spring, and 
that this record was acquired with the intention of establishing her right 
to the continued Use of the water which had been appropriated by her 
predecessor in title.

4. That trouble having arisen shortly after the date of the record, slu* 
then laid a pipe line along the highway and continued using tin' said 
water until the beginning of this year when she was forcibly deprived of 
ita further use.

And the Hoard doth determine that Margaret Nairn Evans as sum'-emr 
in title to Kobert Me Lay. Sr., is entitled to the use of water from the said 
spring for domestic purposes; that the amount to which she is entitled 
is five hundred gallons per day, and that the means of conveyance shall lie 
the pipe and other works which were laid in or about the year 190S; that 
on the date of the said record the unappropriated water in the said spring 
was not unrecorded water ns defined by the Water Clauses Consolidation 
Act.

And the Hoard doth order that the water records granted to Mmgwt 
Nairn Evans on the Hth day of November, 1907, be cancelled, and that no 
license In* issued in substitution thereof.

The appeal was allowed.
Bod well, K.C., l'or appellant.
McDiarmid, for respondent.

Macdonald, C.J.A.:—In the absence in the appeal hook of 
the memorandum in writing setting forth the claimant’s claim 
as required by see. 28 of the said Act, I am left to gather from 
the proceedings that Mrs. Evans applied to the Hoard for a 
license in substitution for her record above referred to. It 
was determined that she was not entitled to such license, and 
her record was ordered to he cancelled. From that order she 
has not ", and we are therefore not concerned with the
propriety of it. The objectors, John (\ McLay and Itoh rt Mc
Lay, the younger, appeal from the finding and determination 
set forth above, which declares that Mrs. Evans is entitled to 
the use of .’>00 gallons per day of the water in question under an 
easement created by her father, her predecessor in title.

It was suggested during the argument that, peril i|w, the 
Hoard did not mean more than an expression of opinion on 
this point, and that the only operative part of the adjudication 
was contained in the last paragraph cancelling the record and 
refusing a license, hut I do not think that view is tenable. Th<- 
purpose for which the water should Ik- used, the quantity and 
the means of transmission arc all prescribed as if the ease M 
under the Water Act. I am clearly of opinion that the Board 
had no jurisdiction to declare the easement in question It had 
no jurisdiction to declare and determine the common law rights

099
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of tin- parties, and I think this is apparent when the scope and B. C. 
purpose of the Water Act are rightly understood. ^~a

The Act recites that:— 191.3
Whereas, in the past records of the right to divert and use water have Fvaxh 

Ihvu honestly hut imperfectly made resulting in confusion and litigation: r_
And whereas, it is desirable that the rights of existing users under former McLay,
records should bo properly declared. -----

Macdonald,
By see. 0 of the Aet, the Board of Investigation is constituted °'J,A‘ 

in pursuance of the purposes above recited:—
I nr the purpose of hearing the elaims of all persons holding or elaim- 

ing to hold records of water or other water rights under any former Act 
. : ordinance, of determining the priorities of the respective claimants of 
prescribing the terms ui»on which new licenses replacing records under 
farmer Acts to take and use water pursuant to this Aet shall be granted, 
and generally of determining all other matters and things in this part of 
this Act referred to the Hoard for determination, and discharging such 
duties with respect to existing rights ami claims as may l>o imposed upon 
the Board, ami with such power and authorities for that purpose as are 
in this part of this Act conferred.

That section confers powers only in respect of rights held 
initier statutory authority. Section 28 further indicates the 
nature of the elaims to be dealt with. The claimant is to set 
out “an exact copy of the record or records claimed.” There 
is nothing in the amendments made by the statute of 1912, of 
sees. 24, 30 and 33, of the Acl to which we were re
ferred, to amplify the powers of the Board. Take the most com
prehensive of them, sec. 33, which recites:—

Without restricting the scope of the foregoing sections, the Board shall 
hear ami determine upon their merits all rights and claims submitted to

This means only claims of the character which the Board is 
authorized to adjudicate upon as defined by section 9.

As to whether or not Mrs. Evans acquired an easement of 
the kind referred to by the Board we have no more to do in this 
appeal than had the Board. That is a matter to lie decided in 
an action commenced in a Court of law. and does not properly 
conn- before us iu this appeal from the Board of Investigation.
I therefore express no opinion upon it one way or the other; 
all I can say is that the Board of Investigation could not make 
a binding declaration on that question. What purports to be 
Mieli. therefore, must be declared to be of no effect and not 
binding on anybody.

It follows that the appeal should lie allowed. As there is 
nothing in the proceedings to shew that objection was taken to 
that part of the Board’s finding which is appealed against. I 
w“uld allow counsel to speak to the question of costs.

3363
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Irving, J.A. :—We reserved judgment in tills case in order 
that we might determine the form of order we should make. 
The view expressed at the hearing of the appeal was that the 
Hoard had no power to determine the existence or the extent 
of the easement. An opinion was also expressed in which 1 
agree, that the power conferred on the Hoard to renew records 
by granting licenses means dc facto as well as de jun records. 
Perhaps that point is not necessary for the present decision.

I would set aside the order of the Hoard and dismiss tin- ap
plication with costs here and below on the ground that the Hoard 
had no jurisdiction to adjudicate on the easement, and thm-hy 
restore the parties to their original positions. 1 see no reason 
for depriving the objectors of their eosts because they failed to 
raise the question of jurisdiction below. It was the duty of the 
claimants’ advisers to see that they the application to tin-
proper tribunal.

Martin, J.A. :—In the absence from the appeal book of tin- 
very necessary “statement of * ' in writing” wlii-h tin- 
claimant (respondent herein) Is required, by see. 17, eh. 4!I. of 
the Water Act Amendment Act, 11)12, to “present” to tIn- 
Hoard, it is not easy to gather exactly what was the claimant's 
podtion below, nor has it been clearly explained to us. i-t tin- 
real point of the case is the weight that is to be attached to the 
expression in the order that “The Hoard doth determ i that, 
etc. . . .” It was urged that this was merely a recital and 
that the only “order” was that contained in the last par graph. 
Hut having regard to the use of the words “Determination” in 
the caption to Part 111. of the Water Act, and “determining" 
and “determination” in the first section (No. 9) of that Part.
1 am of the opinion that the Hoard has essayed to “detmnin- 
a matter beyond its jurisdiction, i.<the easement <*l.i im-d la
the respondent, and therefore the appeal must be allow- d.

Galliiier, J.A. :—At the conclusion of the hearing in this 
case I was satisfied that the commissioners had acted a 
jurisdiction in granting the order they did.

I agree with the reasons given in the judgment of tin- learned 
Chief Justice just read.

I see no reason for departing from the ordinary rule as to 
eosts.

4 pixal allowed.
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MOW AT et al. v. MARTINDALE. B.C.

Hritish ('(ilunibia Court of Appeal, Macdonald. C.J .A., and Ini up, Martin, 0. A. 
and (1 alii her, JJ.A, June *20, 1913.

1. lllWKKRH (§111—30)—CoMCKXSATlUX—IlUBIXKSB HttOKKRM.

Where to the knowledge of the seller of a business as u going eoneern. 
a |H*Mon who assisted in the sale was in the employ of the purchaser 
and was also a member of a firm of business brokers, it is properly 
assumed, in the absence of an express contract to the contrary, that 
services rendered by such person in obtaining the listing for another 
brokerage firm ami assisting in the sale are referable to his employ
ment Pot the purchaser so as to bar a claim by the firm of which lie 
was a member to a division of the commission paid to the other 
brokerage firm in pursuance of the listing agreement, such person is 
not entitled to a commission for making the sale.

Appeal by plaintiffs from a County Court judgment dismiss- statement 
ing an action for half the commission upon a sale of a newspaper 
plant effected through the plaintiff to one Matson.

The appeal was dismissed.
/•'. ('. Rlliott, for appellant (plaintiff).
Bt< vor-Potts, for respondent (defendant).

Macdonald, C.J.A. :—I would dismiss this appeal. I am tin- 
able to say that the learned County Court Judge was wrong in 
his conclusion. It seems clear that George M. Mowat, one of 
the members of the plaintiff firm, was at the time lie introduced 
Mr. Matson to the defendants as a proposed purehaser of the 
land in question, the employee of Matson to tile knowledge of 
the defendants. The learned Judge has found that, at the time 
of the introduction he represented himself as manager for Mr.
Matson, and the defendants say they dealt with Matson and 
Mowat on that basis. Defendants admit that just before the 
same was elosed Mowat informed them that lie was a member of 
the plaintiff firm and suggested that the firm was entitled to 
aliaiv the commission. In answer, the defendants told him that 
this claim was an after-thought ; that he was in the employ of 
Matson. The repudiation of the suggestion of commission at 
this time was not very c ; that could he understood in
view of the fact that the transaction had not been wholly closed, 
hut 1 do not think what was said by the defendants at that time 
amounted to a promise to divide commission either with Mowat 
or with the Globe Realty Co.

It is true that defendant Martindale states in his evidence 
that had Mowat not been an employee of Mr. Matson, lie should 
consider him entitled to a share of the commission claimed, hut 
I do not think this advances the plaintiff’s claim. The custom 
of sharing commission with another agent would then, doubt
less, have been recognized, hut what was done here was done by 
Mowat on the representation, as has been found by the Judge, 
that he was acting as manager for Matson.
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Irving, J.A. : 1 think we should accept the Judge’s findings
and dismiss the appeal.

The letter of May 28, to plaintiff causes some doubt in my 
mind, hut it is susceptible of explanation consistent with the 
facts found by the trial Judge. On the other hand, the plain
tiffs’ letter of May 25, does not read as if there was any con
tract made by the plaintiffs with the defendants for a commis
sion. It is written rather in the tone of an entreaty than a 
demand for a settlement of a claim.

Martin, J.A., agreed that the appeal should he dismissed.

Galliiier, J.A. (dissenting) :—The continuing in charge by 
Mow at was a term of the sale of the newspaper plant. It was to 
he handed over as a going concern at the end of two months. The 
payment of $30 weekly by Matson—call it salary or what you 
like—and Mowat continuing in charge, does not create that re
lationship between Matson and Mowat which would prevent the 
latter from recovering here. On the facts I entertain no doubt 
that the plaintiff should succeed. The defendant’s letter of 
May 28, 1912, is their own condemnation. That letter, short, 
emphatic and underscored, reveals the true reason why they 
departed from what they themselves admit was the usual custom 
to share commission.

What they term “full investigation,” hut what I would terra 
seeking about for a means of evading a just responsibility, con
vinces me that had they not come to the conclusion that Mount's 
relation to Matson precluded him from recovering, there would 
have been no trouble about the matter. Their introducing the 
feature of the Globe Realty Company as something they had 
never heard of, and were not concerned with, is only an evasion, 
and their objection on that ground has no force. Taking the 
circumstances of the procuring defendants to obtain the listing, 
the introduction to them of Matson, the final consummation of 
the sale, all this through the agency of Mowat in the first in
stance, and the defendant’s admission that, under such circum
stances, commission is divided, it appears to me there is a con
tract upon which plaintiffs can recover.

I would set aside the judgment below with costs, and enter 
judgment for the plaintiffs with costs.

Appeal dismissed ; Galliiier, J.A., dissi nliiuj.
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McDermott v. western canada fire ins. co.. Ltd. alta.

Alberta Supreme Court. Trial before Stuart, ,/. May 7, 1913. g

1, Insurance (§V0!—230)—Waiver by insurer—Failure to bring ac- 1913 
tion in time—Subsequent request for proof ok loss.

The waiver of the failure to bring action on a | ml icy of insurance 
within tiie stipulated time is not shewn by letters thereafter written 
by the insurer requesting proofs of loss without referring to the fact 
tiiat the time for bringing action had expired, where there was no 
consideration for a waiver, and the insured did nothing to his detri
ment in reliance on a waiver.

[Cousineau V. City of Loudon Fire Ins. Co., 15 O.It. 329, referred to.J

Action on a policy of fire insurance, to recover the amount statement 
of loss, the premises insured having been destroyed by fire.

The action was dismissed.
u. .)/. Iii(ffjart for the plaintiff.
A. //. Clarke, K.C., for the defendant.

Stuart, J. :—This is an action upon a policy of fire insurance. smart, j. 
The policy was issued upon the 13th of November, 1908. and the 
property covered by the insurance was destroyed by fire upon 
the 15th of July, i009. The defendant pleaded a number of 
defences, but, in my opinion, it is only necessary for me in order 
to dispose of the action to refer to one of them. By this defence 
tin y set up statutory condition 22, which is to the effect that 
every action against the company for recovery of any claims 
under the policy shall be absolutely barred unless commenced 
within the term of one year next after the loss or damage occurs, 
and they also allege that this condition was varied by a con
dition endorsed on the policy to the effect that the limitation of 
time should be six months instead of one year.

It has frequently been a subject of remark, both in trials 
in this Court, and on appeals, that counsel omit to prove the 
date on which the action was commenced in cases where that 
point is absolutely material. No evidence was given by either 
party as to when this action was commenced. I am inclined 
to think that the obligation of proving the date of commencing 

• action was upon the defendant, but as the plaintiff’s counsel 
did not raise any question as to the aksence of such proof, and 
apparently assumed that it was within the knowledge of every
one, including the Judge presiding at the trial, 1 suppose that 
I ought to find out the best way I can. This case happens to be 
'haul a- .rood an example of how utterly impossible it is to rely 
upon the date mentioned in the statement of claim. The date 
d r " utioned is the 6th of February, 1912. Knowing, how
ever, that that was quite unreliable, 1 looked over the file, and 
• Iter searching among a bundle of papers furnished me by the 
clerk, which included not merely the papers in this action, but
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the papers in another action between the same parties which up. 
parently had been begun and discontinued and which papvrs 
were mixed with each other in considerable confusion, 1 have 
been able to discover the pnecipe in this particular action. I his 
pnecipe is dated the 11th day of February, 1912. Now, this 
date itself is unreliable, because upon looking at the clerk’s lilin" 
mark upon the back of it I find that it was filed on the 12th of 
February, 1912, so at last I have discovered that the action was 
begun on the 12th of February, 1912, or at least I think in the 
circumstances I ought to assume that this is the correct date, 
although the writ itself might, of course, hear still another date.

Now, it is obvious, whether the six months’ limitation or one 
year’s limitation applies, that the action was not begun within 
the time prescribed. Under the six months’ limitation, the tinn- 
expired on February 15, 1910, and under the one year’s limita
tion it expired on the 15th of July, 1910.

The only answer which plaintiff had to give to this d- •nee 
was that it had been waived by the action of the défendante. 
Counsel for plaintiff said that he was willing to accept tin- six 
months’ limitation, but he claimed that certain letters which 
passed between the company and the solicitors for the plaintiff 
in the months of March and April, 1910, constituted a vaiwr. 
I am inclined to think that the variation from one year’s limita
tion to six months’ limitation was an unreasonable one. ml I 
have very great doubt whether, if the plaintiff had taken another 
position, he could not have insisted on the statutory condition 
without the variation. The reason for the plaintiff's < misrl 
accepting the six months’ limitation is fairly obvious. The 
letters referred to were none of them later than April, 191'. and 
if the one year’s limitation were applicable it is obvious that 
there was no reason why during the months of May and June and 
the first half of July the plaintiff could not have comment , d his 
action. Absolutely nothing seems to have occurred during that 
period. The position, then, is that something occurred after tin- 
period of limitation had elapsed, which would constitute a \ ;iiwr. 
The letters in question contain certain requests by defendant#or 
by their adjustor, one Parker, that the plaintiff furnish the de
fendant with proofs of loss and they contain no reference to tin- 
fact that the time for bringing the action had expired. 1 
notice that one of the letters at least is written without prejudice, 
but aside from that I think there is nothing in the letters or the 
conduct of the defendants in writing them which would amount 
to a waiver. Under the condition as varied and as accepted by 
plaintiff the defendant had acquired the right on the 15th of 
February, 1910, to an absolute defence to the action. In the 
Bncyc. of the Laws of Kngland, vol. 14, p. 537, under the article 
“Waiver,” it is said:—
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TIio renunciation or uhumloninent of u right must, as a general rule, in 
order to operate as a waiver, be by matter of record, or by deed or be 
supported by valuable consideration, except where it is effectual upon 
principles analogous to that of estoppel by reason of its having been 
acted upon to the detriment of the person against whom the right is sought McDkbmott 
to In? enforced. r.
In the present case there is, of course, no matter of record and Canada*' 
iio deed, neither is there any valuable consideration shown. The Fun. 
only question, therefore, is whether, even assuming that the ,XH- <0-
letters must he construed as a renunciation or abandonment of smart, j.
the right given to the defendant under the condition, the plain
tiff can be said to have acted upon that renunciation in any way 
to his own detriment.

I am unable to discover any circumstances which would shew 
that the plaintiff’s rights have been prejudiced in any way or 
that any harm has been done him by the sending of these com
munications. Indeed, his right to action was already gone and 
it would appear to me that nothing less than some \ con
sideration could revive it. I was referred to the case of Coust- 
in au v. City of London Fin Insurance Co.t V> O.R. J2!l, which 
was the judgment of the Divisional Court in Ontario consisting 
of Armour, C.J., and Street, J. The Court was divided, the 
Chief Justice taking one view and Mr. Justice Street taking the 
other I would prefer the view adopted by Mr. Justice 
Street. The ground on which the Chief Justice went was that 
the defendants had by their conduct in requesting the plaintiff 
to procure and furnish ill particulars and thereby put
ting him to loss of time, trouble and expense, waived and pre
cluded themselves from setting up the statutory condition.

The evidence in the present case shews that the plaintiff did 
very little and lost practically no time and went to practically 
no expense, so that even adopting Chief Justice Armour’s reason
ing I hardly think the case could he made out to justify his ap
plication in the present circumstances. I have examined the 
eases cited by Chief Justice Armour and 1 find they are all cases 
in which, while the right yet existed, the claimant was induced 
to postpone the enforcement of it until it was too late by the 
action of the < my or persons upon whom lie was making
the claim and was thus ed to let the time go by when he 
might have asserted his right. This is very far from being the 
case here.

The action will, therefore, be dismissed with costs.

2111

ALTA.

8 C.
11113

Action dismissed.
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REX v. YEE MOCK.
.!Iherta Supreme Court, Srott, J. June 28. 1013.

1. Pkrjvby (# Il It—50)—Ei.KMK.nth ok okfexck—Kxowi.kimh: ok KMslTV
A conviction for |»erjiiry that follow* the precedent of form liI i. ) 

of the Schedule to the (’riininal Code m-vd not allege that tin- ,1* 
fendant had knowledge of the falsity of the testimony on which the 
charge is founded.

2. Indictment, inkobmation and complaint (8 111—(15)—.Lundi u or
COU NTS— PERI ÜBT—( ’on MOTION.

A conviction for perjury which shews hut one conviction - i i 
charge of making several false statements in the course of a trial, 
will Is* construed anil treated as a charge and conviction for a ngle 
oll'ence only, notwithstanding that each false statement might Vm 
heen charged as a distinct offence.

Application liy ♦hv defendant who is now confined in the 
provincial gaol at Lethbridge, for an order for the issue of a 
writ of habeas corpus and also for a writ of certiorari to bring 
up a certain conviction made against him by 0. E. Sanders, a 
police magistrate at tin* city of Calgary.

The application was dismissed.
The conviction was as follows :—
lie it reinemliered the! on the 21st. day of May. A.I). 1913, at the citj 

of Calgary. Charley Yee Mock. 1 icing charged liefore me. the under-igned 
(I'illiert E. Sanders. Ksq„ of the said city, one of His Majesty's police magis
trates in the Province of Alberta, having jurisdiction in and for the city 
of Calgary, and provisional district of Alberta, in said province, and 
consenting to my trying the charge summarily, is convicted liefore me far 
that he committed perjury on the 14th day of April, 1013, on the trial 
of Charley Yee Mock held at the Police Court in the city hall, in the city 
of Calgary, aforesaid, which commenced on the 20th day of March, 1013. 
upon the charge that he, between the 1 Ith day of November, A.I). 1012. 
and the 10th day of March. A.I). 1013. at Calgary aforesaid, having there 
to fore received the sum of #550 on the terms requiring him. 11> Mid 
Charley Yee Mock, to a •count for the same to his partner. Wing Chin 
Ton, did fraudulently omit to account for the same or any part thereof, 
whicli lie was required to account, for ns aforesaid, and did then l-x -teal 
the said sum of money, contrary to sec. 355 of the Criminal i ode, hv 
swearing to the effect that he the said Charley Yee Mock did not bring 
his Isioks of aceoiint to the society of Chinese Masons, on the 10th day of 
February, 1913.

And the said Charley Yee Mock committed perjury at the same time 
and place, and on the said trial, by further swearing to the effect Hint lie 
did not get the books of account from tlie Chinese Masons or any "f 
them after they had gone over the said Imoks, and the said Charley V1*1 
Mock committed perjury at the same time and place and on the mM 
trial by further swearing to the effect that he. the said Charley \ee Mock, 
did not see his Imoks of account after the 12th day of October. A.I). VH.l 

And 1 adjudge the said Charley ^ee Mock for his said offence loin* 
imprisoned In the provincial gaol at the city of Lethbridge and there kept 
at hard labour for the term of one year.
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(iiven under my hand and seal the day and year first above men
tioned at the city of Calgary, aforesaid.

(Signed) G. E. Sanders,
Police Magistrate.

ALTA.

1913

Ykb Mock.

,/. ,/. Macdonald, for the prisoner.
Jan. Short, for the Crown.

Scott, J. :—One of the grounds relied upon by counsel for 
the defendant on the argument before me is that the conviction 
is invalid as it does not disclose any offence, that knowledge on 
the part of the defendant of the falsity of the statements charged 
to have been made by him is a necessary ingredient of the of
fence and must therefore he alleged in the charge. This ob
jection is, in my view, untenable. The conviction alleges that 
the defendant is convicted of perjury and the time, place and 
circumstances under which the offence was committed are stated 
with reasonable certainty. Sec. 802 of the Criminal Code pro
vides that a count shall he sufficient if it contains, in substance, 
a statement that the accused has committed some indictable 
offence therein specified. By sub-sec. 2 such statement may he 
made in popular language without any technical averments— 
and the form (c) in form (14 in the schedule clearly shews that 
it is not necessary to aver such knowledge on the part of the 
accused.

Further grounds urged by counsel for the defendant arc 
that the conviction is had because it discloses more than one 
offence, and it does not shew upon which of them defendant was 
convicted and that it imposes only one penalty for the three 
offences. The conviction shews upon its face that the defendant 
was charged with having made three false statements in the 
course of his evidence upon a certain trial, and it also shews 
that lie was convicted of having committed perjury by making 
those false statements. Even if each false statement should 
constitute a distinct offence, he is convicted in respect of each. 
It appears, however, that a count in an indictment for perjury 
is not open to objection because it charges that the accused made 
more than one false statement in the same affidavit, or in the 
course of his evidence upon a certain trial (see Rex v. Solomon, 
R.van & Moody 252, and Bishop’s Criminal Procedure, 2nd ed., 
sec. !M(1 ft seq.), and 1 see no reason why the charge in the pre
sent case and the conviction thereon should not. he construed 
and treated as being for one offence only. Other objections 
were set out in the summons obtained by the defendant, hut as 
they were not raised on the argument before me, I do not 
think it necessary to refer to them.

I dismiss the application.

rt pplication dism ism #/.
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Untariu Hu/mine Cour). U iddlelon, 7. !/«;/ 3, 1913.

1. Likxh i# 1—3»—Fob KK.mxu aitomuiiilb—(Iaraok—Livkky htaiu
Section 3. nub-sec. .*> «»f the limkcc|Mr* Act. 1 < l«si. V. (Ont. i < lî*

( It.N.O. MU4, ch. 173), conferring a right of lien ii|mn liven 
keejier* doc* not apply to keejier* of aiitoinohile garage-, l'i. ,» 
text in the Art shewing that the la*gi*lature intended the *tnt> 
apply only to livery ntalde* where home* are ordinarily kept.

|Smith v. O'lirirn, 1*4 N.Y. Hupp. «73, referred to.)
2. Likxh (| 1—3)—Livkky btahi>; kkkckr—Hokmk own hi my tiiikh i uiiv

As <li»tingui*lic«l from the common law lien of an inuki*-]......
property of a third party ill the po-*c*«ion of a debtor, the -t.r > 
hen of a livery *tahle kei-per under the statute 1 <leo. V. (Ont.) • I'*.
I1.S.O. 1914. eh. 173. will not In* rni*triled a* covering the pi" "i 
of a third |ier*on. ( Dictum per Middleton, .1.)

|Hnniiny v. Johnson (1909), 1H Man. L.H. «25. referred to.|

StatcmiMH Special case stated for the judgment of the (-ourt upon <|ii««*. 
fions of law, the facts being admitted.

//. K. Hose, K.C., for the plaintiff company.
I). L. McCarthy, K.C., for the defendant company.

Middleton, J. May 3. Middleton, J. :—The plaintiff company, on the 
26th May, 1911, sold to one W. S. Daily, an automobile, upon 
the terms of a conditional sale contract, under which the pro
perty in the automobile was not to pass to Daily until paid 
for. The defendant company owns a garage on Jarvis street, 
in the city of Toronto, where it sells automobile supplies, and 
repairs and cleans and cares for automobiles for any one who 
may desire it. The owner of an automobile kept at the garage 
has the right to take the automobile out and return t at 
pleasure.

On the 1st August, 1911, Daily arranged with the defendant 
company to keep the cor in question at its garage ; and tin car 
was, accordingly, kept there ; Daily using the wash-rack to wash 
and clean it, obtaining supplies necessary for its operation, and 
having repairs made when necessary. The car was used daily 
by Daily, and each day, after being used, was returned to the 
garage.

Daily having made default in payment of some of his notes, 
the plaintiff company, pursuant to the terms of its contract 
with him, became entitled to take possession of the automobile; 
hut the defendant company refused to allow it to he taken with
out payment of the amount due to it; claiming to be entitled to 
a lien as keeper of a livery stable or a boarding stable, withil 
the meaning of the statute (the Innkeepers’ Act) 1 Geo. \. ch. 
49, sec. 3, sub-sec. (5) ; and alleging that the automobile is a 
“carriage,” within the meaning of the statute, and that the de-
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fvmhiut company’s garage is a “livery stable” or “boarding ONT. 
gtable,” within the meaning of the Act. ^Tc.

The special case submits three questions:— joi.i
1. Whether the defendant company had, by virtue of the -----

said Act, a lien upon the automobile in question in this action
in respect of the matters set forth in the statement annexed to srm.v ('<». 
the writ of summons. *■

2. Whether the said lien included all items upon the said ltANIIW' /rD' 
st.it*ment, or whether it included only the items for the keeping Midduum. j. 
of the car and the caring for the car, and whether it included
the repairs done to the ear.

: Whether it included goods bought to be used in connection 
with the car, such as gasoline, oil, etc.

Ai eommoii law, an innkeeper is entitled to a general lien 
upon all goods brought by a guest to the inn, for the board and 
lodging of the guest and his servants, and the keep of his 
horses. This lien extends to goods which are not and are known 
not to lie the property of the guest: ltobins «V Co. v. Gray,
[181)01 2 Q.B. 501 ; and the lien is not lost by the occasional 
absence of the guest during his period of stay—even though 
he takes the goods with him : Allen v. Smith (1862), 12 C.B.
N.8. 638.

The keeper of a livery stable lias no lien at common law 
either for the keep of a horse standing at the livery stable or 
for money paid by him for veterinary services rendered to the 
horse at the owner’s request : Orchard v. Racks!raw (1850),
9 C.B. 698.

At common law, a lien is also given to one who expends 
his money or labour upon the chattel of another ; but, in order 
that this lien may arise, it is essential that the labour should 
In* rendered or service performed at the request of the owner.
By our statute 10 Kdw. VII. eh. 69, sec. 60, a wider lien is 
given to every mechanic or other person who has bestowed 
money or skill or materials upon any chattel or thing in its 
alteration and improvement or to impart to it an additional 
value.

In the ease in hand no lien is claimed under any of the fore
going heads.

The statute 1 Geo. V. eh. 49, sec. 3 (5), provides: “Every 
keeper of a livery stable or a boarding stable shall have a lien 
on every horse or other animal boarded at or carriage left in 
**ieh livery stable or I ma riling stable for his reasonable charges 
for hoarding and caring for such horse, aiiimnl or carriage.”

The following sub-section gives a right to sell where there is 
a lien “upon a horse, other animal or carriage for the value 
or price of any food or accommodation supplied, or for care 
or labour liestowed thereon”—words differing to some extent
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from those found in the sub-section quoted, and finding their 
origin in part in an earlier sub-section relating to the lien of 
innkeepers, hoarding-house keepers and lodging-house keepers. 
I do not think that they throw any real light upon the seetion 
I am called upon to construe.

Before discussing the words of this section, I think it well 
to refer to such authorities as I have been able to find.

Smith v. O'Brien (1905), 94 N.Y. Supp. (128N.Y.St. Repr.) 
673, affirmed without reasons in 103 N.Y. App. Div. 506, deals 
with the New York law applicable, which is not entirely dis
similar from the law here. There is a statute giving an arti
san’s lien similar to 10 Edw. VII. eh. 69. It is said to be in 
effect declaratory of the common law, and not to be applicable, 
by reason of the right of the owner exercised by him to remove 
from time to time; shewing that the credit is given to the owner 
as a personal credit, and thus negativing the idea of lien. The 
garage, it is said, is the modern substitute for the ancient ' ry 
stable; and it was always the common law that the livery stable 
keeper had no lien, because the owner had and exercised the 
right of use of the horse kept, thus destroying the continuous 
possession. This is based upon the statement of Chief Justice 
Best found in Sevan v. Waters (1828), 3 C. & P. 520: “There 
is no lien, because the horse is subject to the contre' of its 
owner, and may be taken out by him; and the first time il goes 
away there is, of course, an end of the lien.” So also per Parke, 
B., in Jackson v. Cummins (1839), 5 M. & W. 342, where, speak
ing of milch cows, he says: “From the very nature of the sub
ject-matter, the owner is to have possession of them during the 
time of milking, which establishes that it was not intended that 
the agister was to have the entire possession of the thing bailed.
. . . This claim of lien is therefore inconsistent with the 
necessary enjoyment of the property by the owner.” A New 
York statute was passed for the purpose of protecting livery 
stable keepers. It provides: “A person keeping a livery stable, 
or boarding stable for animals, or pasturing or boarding one or 
more animals, or who in connection therewith keeps or stores 
any waggon, truck,” etc., shall liavc a lien. Concernin'.: this, 
Clarke, J., says: “The garage keeper is like unto the livery 
stable keeper, but he comes not within the language -if the 
statute. As the livery stable keeper did not come within the 
common law, neither does the garage keeper, and he is not 
to be put under a statute providing for the keep of animals, 
but must have a statute of his own if he is to have a lien ”

See also Thourot v. Ihlahayc Import Co. (1910), 127 N.Y 
Supp. (159 N.Y. St. Repr.) 827; Cape v. Callanan (190S), 113 
N.Y. Supp. (147 N.Y. St. Repr.) 227; Brecne v. Pankhaustr 
(1910), 137 N.Y. App. Div. 124.
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The New York statute is not precisely the same as our stat
ute; hut the reasoning, I think, applies. I do not think that the 
Legislature, when passing the Act in question, intended to con
fer. nor did it confer, any rights upon the keeper of a 
garage. It is true that an automobile may be described as a 
carriage; but the whole context shews that the Legislature was 
speaking with reference to livery stables where horses are ordin
arily kept. The word “stable” may in time come to have a 
wide enough secondary meaning to cover a garage. Railway 
men speak of a round house as a “stable” and of the men who 
attend the engines there as “hostlers.” But it is not in this 
figurative and inaccurate sense that the Legislature has used the 
terms in question.

For another reason, I think the claim fails. The statute does 
not purport to give to the livery stable keeper as wide a lien 
as the common law lien of the innkeeper. It would, I think, 
require express words to give a lien upon the property of a third 
party See Harding v. Johnson (1909), 18 Man. L.K. 625.

I, an irdingly, answer the first question in the negative, and 
direct judgment to be entered for the plaintiff company with 
costs.

Judgment for plaintiff.

REX v. HOLYOKE; Ex parte McINTYRE.

•Veic Brunswick Supreme Court, Landry, .1 loLcod, White, and Barry, JJ.
April 18, 1913.

1. Certiorari (|II—16)—Time ok application—Intkrvexi.nu term or
c'ovrt—Kftect—Discrétion to allow—Questioning jcbisdic-

The discretion of a judge in granting a rule to review a conviction 
on certiorari will not Ik- intvrfeml with, although two tenus of court 
elapsed More the application was made, where the application is 
based on jurisdictional grounds.

l/.x parte Long, 27 X.B.R. 493; Ex parte Moore, 23 X.B.R. 229, 
specially referred to.]

2. Certiorari igiA—9)—Review prohibited iiy statute—Questioning
jurisdiction or magistrate—Depositions and evidence.

Where certiorari has been taken away by a statute as regards sum- 
in.iiv convictions for offences thereunder, the rule in Xew Brunswick 
i* that tIk? court will not look at the depositions to ascertain whether 
the evidence adduced establishes the offence, if the convicting magis- 
h ue had jurisdiction over the subject-matter ami, by virtue of the 
information, jurisdiction also over the accused and the particular 
offence charged, ex. gr„ infraction of the (’anada Temperance Act.

[hr parte Baley, 27 X.B.R. 129. and It. v. Ilornbrook, Ex parte 
Vorrinon, 39 X.B.R. 298. considered; but see B. V. CouUon, 27 O.R. 
'!>: Vf. x. Hughea, 29 O.R. 179. 2 tan. Ur. Ues. 5; R. v. St. Clair, 27 

A R. (Out.) 308, 3 Can. Cr. Cas. 551.]
15—13 D.L.B.
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3. Intoxicating Lierons (8 IIIV—05)—Unlawful sales hy olekk of
company—Liability of president.

The pre*i<lent of a company dealing in intoxicating liquors in »... 
convicted of shipping liquor in violation of tlx* Canada Temp im-e 
Act. although the shipment was made hy a clerk hut on an i.lvr 
received directly hy the president.

[Ex parte Itainl, 34 N.B.R. 213, specially referred to.]

4. Certiorari (8 11—24)—Nature and extent of review—Viola i i n of
Temperance Act—Sale of LiquoR fob individual use m n k

Whether liquor sold in violation of the Canada Temperan • An 
was intended for the individual use of the purchaser is to he dote in. ,I 
hv the magistrate and is not open to review on certiorari.

|ft. v. reck, Ex parte Beal, 40 N.B.R. 320, referred to.]

5. Appearance (8 1—3)—Waiver of defects in process.
Defects in a summons in a summary conviction matter are mi. I hy 

a |»ersomil appearance hy the defendant and going to trial n tin-

|See also ft. v. Doherty, 3 Can. Cr. Cas. 503, 32 N.S.R. J : Et 
parte (SibcrHon, 4 Can. Cr. Cas. 537, 34 N.B.R. 538; Mrflui •« 
Dafoe, 3 Can. Cr. Cas. 130.]

(1. Judges (§ III—23)—Disqualification—Pecuniary interest in im
posing fine.

That a stipendiary magistrate may lie interested in imposing i tin- 
for a violation of the Canada Temperance Act in order to -w II tin- 
fund from which his fee* are paid is too remote an intere-i ' ,1 « 
qualify him from entertaining a complaint for a violation of i!i A t.

| Ex parte McCoy, 33 N.B.R. 1105, followed.]

Motions to quash five convictions made by Alfred 1). Holy
oke, Esquire, police magistrate of the town of Woodstock, gainst 
William E. McIntyre of St. John, on June 18, 1912, for unlaw
fully causing to he shipped from the city of St. John into the 
county of Carleton where the Canada Temperance Act is in 
force, intoxicating liquor, contrary to the second part of the 
Act. The convictions were for five separate offences committed 
on the 20th March, and the 2nd, 5th, 10th and 17th of April,
1912, respectively; and fines of $50 in each case, with costs 
aggregating $75 were imposed by the magistrate.

Orders alisolute for certiorari to bring up, and nisi to quash 
these convictions were granted by Landry, J., on January 1».
1913.

IV. P. Joncs, K.C., shewed cause against the order nisi.
II. A. Potrcll, K.C., supported the order nisi.

Landry, and White, JJ., agreed with the judgment of 
Barry, J.

Mc Leod, J. (oral) I agree with the judgment that lias just 
been read, except that I wish to express myself somewhat >trone**r 
on the question of delay. As to that, I think the application
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was made too late. It is altogether too long to allow two terms 
to elapse before applying for the certiorari; and on that ground 
also I think the rule should be discharged.

Harry, J.:—As the facts in the five cases are substantially 
the same, and the orders in all eases went on identical grounds, 
the cases were argued, and may be disposed of, together. The 
remarks upon the evidence which I may make hereafter, how
ever. shall have reference solely to the offence of the 17th of 
April—a shipment of liquor to William Hell—because it is the 
relu ii relating to that offence which I have before me. And 
since it was conceded at the argument that all the cases are 
equally strong, or equally weak, according to the difference in 
the view point, a reference to the evidence in all the eases is 
unnecessary.

The grounds upon which the rules were granted may he 
stated shortly as follow:—

1. No evidence of the accused having shipped the liquor; if 
intoxicating liquor was unlawfully shipped, it was so shipped 
by some clerk of the incorporated company of which the accused 
is president, without his instruction, knowledge and concurrence.

2. The accused was not charged with, summoned or given an 
opportunity to answer the charge of which he was convicted.

•I. Variance between the minute of adjudication and the con
viction.

4 and 5. The police magistrate had no jurisdiction, being 
disqualified on the ground of pecuniary interest, bias, or the 
possibility of bias.

At the return of the rules the objection was taken that, 
inasmuch as two terms or sittings of the Court cn banc had inter
vened between the date of the convictions and the date of the 
application for the certiorari, the application was too late, and 
therefore the rules should he discharged. Taken as a general 
proposition the objection is, I think, well founded. On numer
ous occasions the rule has been laid down by this Court that 
the applicant is hound to come promptly, and if he allows a 
term t<> elapse, he is too late, unless the delay is satisfactorily 
accounted for: llobbins v. Watts, 11 N.B.R. 513; Ex parte 
I'rin, 23 N.B.R. 85. It was said by Parker, J., in Ex parte 
Mutin rn, it N.B.R. 259, that, although, in his opinion, where a 
party had allowed a term to pass without applying to the Court, 
a rule should not he granted, yet where an order nisi is applied 
for. to a Judge out of term, the question of delay is for the 
determination of the Judge to whom the application is made ; 
but in Rig, v. Fle welling, 11 N.B.R. 419, the objection was 
raised, as here, in shewing cause, and the rule was discharged
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because the application had been made too late. The rule does 
not seem to be an inflexible one, for in Ex parte Long (18M), 
27 N.B.R. 495, it was held that a delay of two terms was no 
bar to the removal of the proceedings in a ease where a convic
tion was made without jurisdiction; so, also, where the pro-

Holyokr. ceedings were void under the Absconding Debtors Act; Ex porte
Moore, 23 N.B.R. 229. The absence of jurisdiction having been 
here set up, and the learned Judge having, on apparently satis
factory authority, exercised his discretion in favour of grant
ing the rules, I do not think we ought to interfere with that 
discretion, although, undoubtedly, we have the power to do so.

Holding that opinion, it is perhaps unnecessary that I should 
further refer to the question of delay. I may say this, however; 
if it were necessary, and we were driven to consider it, I should 
be disposed to think that the delay had been satisfactorily 
accounted for. Affidavits of Mr. McIntyre, and of his solicitor, 
Mr. II. 0. Mclnerney, have been filed in which are given what 
appear to me to be satisfactory reasons for the delay, notwith
standing some of the statements set out in the affidavits are 
contradicted by an affidavit in answer made by the convicting 
magistrate. I do not say that the magistrate’s account of the 
alleged misunderstanding is not the correct one, nor, that in a 
conflict of testimony we are not bound to accept that of the 
magistrate, but I do say that I am satisfied that Mr. Mclnerney 
in delaying his application, holding it back as he says, in order 
to take the advice of counsel and arrange some preliminaries 
which would necessarily take time, was acting in the bond fide 
belief that under the arrangement between him and the magis
trate, no objection on the ground of delay, would be made to 
the application when he found himself ready to make it.

Twenty-five years ago it was decided by this Court, that. 
certiorari being taken away by the Act, and the magistrate hav
ing jurisdiction over the subject-matter of the offence, and. by 
the information, over the person and over the particular offence 
charged, a conviction for violation of the provisions of the Can
ada Temperance Act will not be interfered with, though there 
be no evidence of the offence charged; Ex parte Paha 1S88), 
27 N.B.R. 129. Notwithstanding the repeated attacks made 
upon it from time to time by those seeking to avoid convictions 
for violations of the Canada Temperance Act, the rule then- 
laid down has been uniformly followed, notably in the 
case of Rex v. Hornbrook, Ex parte Morrison (1909), 
39 N.B.R. 298, where the decision in the former case 
was not only approved of and followed, but strengthened and 
reinforced by a considered judgment of the pres, at Chief 
Justice.
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These remarks are a resultant of the argument addressed 
to us by Mr. Powell, in which, by a criticism of the deci
sion referred to, and by a comparison of that decision with 
the judgments of other Courts, he sought to convince us that 
Et parte Daley, 27 N.B.R. 129, was not well decided. Speaking 
for myself solely, I have only this to add: until it is overruled 
by a Court of Appeal, or by some other Court whose judgments 
are accepted as binding upon this Court, or by a majority of this 
Court—for I conceive it to be competent for this Court to over
rule or depart from its own devisions I shall feel myself com
pelled to regard the decision in the Daley case as binding upon 
me and as correctly interpreting the law in cases of this kind. 
It may be that the question is one well worthy of a Court of 
Appeal; but it is too late now to break away from that decision.

Ib-fore proceeding to consider, briefly, the evidence in the 
case, it may not be amiss that I take the precaution to guard 
against the possibility of such an examination being pointed to 
hereafter as a departure from the rule in the Dah y case, by stat
ing that I do so only for the purpose of shewing that the defend
ant has no real reason for impugning the decision in that case, 
because, in my opinion, there is in his own ease evidence from 
which the magistrate might reasonably enough have concluded 
that the defendant was guilty of the offence of which he was 
convicted. This is not, in my opinion, a case in which it can be 
said that there was no evidence; therein it differs from the 
Daley case and ought not to be measured by the same standard.

It appears from the evidence at the trial and from the affi
davits upon which the rules were granted, that Mr. McIntyre 
is president of “Win. E. McIntyre, Limited,” a company duly 
incorporated under the laws of the province, and carrying on a 
wholesale liquor business in the city of St. John. Mr. McIntyre 
is not interested in any other business than that of this com
pany. The company is a close corporation, all of its stock being 
owned by Mr. McIntyre and bis own immediate family, he 
himself owning a majority of the stock, which virtually puts 
him in the position of a dictator, and enables him to say what 
business the company shall do, and what it may not do. One of 
his sons is secretary-treasurer and nominally the manager of the 
business; another son is in the shipping department. Mr. Mc
Intyre says that these officers as well as all other employees of 
the company are subject to his orders, when be chooses to issue 
orders; he is the final authority to whom all questions are re- 
terred and by whom they are decided; he is at the company’s 
place of business the greater part of the time when at home.

There is attached to the return sent here by the magistrate, 
the tollowing order-form, which was put in evidence:—
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USE THIS FORM WHEN ORDERING.
Win. E. McIntyre, Ltd.,

23 Water St., St. John, N.ll.
Date.................................

How ship .............................................................................................
Give full shipping directions whether by boat or rail.

By freight or express .........................................................................
Addressed to name .............................................................................

No. Articles desired. Prive.

These goods are for my own or my family's personal use.
Amount of cash enclosed ........................................................................
Your signature ....................................................................................................
P.O. Address .............................................................................................

Notice we pay freight or express charges on all orders containing 
one case of McCALLVM'S SCOTCH.

USE THIS FORM WHEN ORDERING.

It was assorted at the argument by counsel supporting the 
conviction, that, with the object of inducing business, these 
order forms had been circulated broadcast throughout the 
county of Carleton, but it is only right to say that no evidence 
in proof of that assertion is to be found in the return to the 
certiorari. Mr. McIntyre admitted that the shipping clerks an ! 
other employees of the company have a general authority to 
fill orders as they come. The order of William Hell was shipped 
in the ordinary way; and when orders, accompanied l> the 
cash, came in on the printed forms, they were filled without 
further question. Hut in regard to this particular shipiu.-iit to 
William Hell, Mr. McIntyre says that until he was served with 
the summons, he had never heard of it; he never in his life 
shipped any goods to Hell; never received any order from him 
for liquors; and if liquors were shipped to Hell, they were not 
shipped with his knowledge or concurrence; he did not in any 
way aid in the shipment.

Hut Hell says differently ; and in a conflict of evidence til- 
magistrate is the final Judge. Hell says that on the ltith of 
April, he mailed and registered a letter containing $ti addressed, 
not to “Win. E. McIntyre, Limited,” but to Win. E. McIntyre, 
personally—‘‘to W. E. McIntyre, St. John.” the evidence is. 
He enclosed one of the order forms, and paying little attention 
to the printed directions, and ignoring all the formalities, 
wrote upon it (commencing after the printed words, ship to) 

Ana Brooke*, Bristol, Ca. Co., N.B. by express one case of Bugle Bran-I 
gin 4.50, and one gallon wine, 1.50. i am shie fifty cents, but send the good* 
nnd i will semi the blence next order; William Bell is sending tin- money.
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The liquor came to Brookes till right; Bell paid the freight, 
received it from Brookes and sold part of it. lie had this lot 
conic to Brookes, he says, “Because 1 did not want to have too 
many come in my own name.”

It is, 1 think, a fair presumption, that a registered letter 
addressed to Mr. McIntyre personally, would be received by 
him personally. If therefore be turned over to the company of 
which he was president, the order and the money which accom
panied it, and the company filled the order, which it appears 
it did, how can it be said that there is no evidence to warrant a 
conviction against Mr. McIntyre personally for causing liquor 
to be shipped into a prohibited county, or for aiding in, or 
abetting such shipment? The logical conclusion to be drawn 
from this circumstance, would seem to me to be that he directly 
caused the shipment to be made, because bad he not turned 
over to his company the order and the money, it is only reason
able to suppose the goods would never have been shipped

In the letter advising Bell of the shipment, the company 
says

NV are unable to ship your order forward by exprès», an the Canadian 
Express Co. will not accept any more goods for Carleton county, 'o we 
arc sending it forward by freight . . . Awaiting your further orders, 
we remain, etc.

Here arises the pertinent inquiry: Why did the Express 
Company refuse to accept any more goods for Carleton county? 
Was it because that company knew that the McIntyre company 
was conducting illegitimate business with the people of that 
county? If so, then the Express Company officials would seem 
to have been better informed in regard to the true purpose of 
the shipment made by the McIntyre company than the presi
dent of that company would have us believe lie was or were, 
at least, suspicious that Bell was selling contrary to law, the 
liquor which the McIntyre company thought lie was purchasing 
for bis own personal use, or for the use of his family.

Er parte Baird, 34 N.B.R. 213, is a direct authority for hold
ing that the president of an incorporated company may be con
victed for a violation of the second part of the Canada Temper
ance Act, where the sale is made by a clerk under general 
instructions received by him from the president. In that case, 
Tuck, C.J., said:—

Mr. Baird ought not to be allowed to shield himself behind the eor- 
poration . . . The head men rannot escape liability by saying that the 
imi>r|Mirated company is responsible.

In an English case, where the directors of a gas company, 
with its superintendent and engineer, were indicted for a nuis
ance in permitting the refuse of gas to be conveyed into a pub-
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lie river, and the evidence shewed that the directors left the 
management of the work to the superintendent—the engineer 
being under the direction of the superintendent, and the engin
eer giving orders to the workmen—the directors, superintend' nt 
and engineer were held liable for the nuisance, the jury bring 
directed by the Court that it made no difference that the 
directors were ignorant of the things done by their employees 
and workmen : It. v. Medley, 6 Car. & P. 292 ; see also It. v. 
Btephent, L.R. 1 Q.B. 702; Reedk v. London ét N.W. /
4 Exch. 244; It eg. v. Great North of Eng. It. Co., 9 Q.B. 315. 
So, also, in Ontario, it has been held that a servant is answer- 
able for those crimes of his master to which he is proved to have 
been a party by aiding and abetting them; see Ilex v. Hays, 14 
O.L.R. 201.*

But it is said that the liquor was ordered for personal use; 
the order, upon its face, said so. If, there fort1, it was after
wards diverted to an improper use, the shipper ought not to he 
held responsible. Whether the liquor was intended for personal 
use or for sale was a question of fact for the magistrate, and 
does not go to the jurisdiction. The shipper must take the risk 
of having that question decided in his favour, and Mr. McIntyre 
being unable to satisfy the magistrate on that score, we cannot 
review the question of fact: II. v. Peck, Ex parte Real, 40 
N.B.R. 320. As to the bond fides of the applicant that is an 
immaterial inquiry. The charge against him is that he unlaw
fully caused the liquor to be shipped; the charge? is not that he 
did so wilfully: It. v. Marsh, Ex parte Lindsay, 39 N.B.R. 
119, per Barker, C.J., at 123.

Every one who abets any person in the commission of an 
offence, or counsels or procure any person to commit the offence, 
is a party to and guilty of the offence and triable as a principal 
offender: Criminal Code, sec. 69. Where a milk dealer's ser
vant, employed to sell milk, adulterated it with water, tin- 
master was, under see. 6 of the English Food & Drugs Act 38 
& 39 Viet. ch. 63) convicted as the seller of the adulterated 
milk; it being held that the section imposed a positive prohi
bition against the sale of adulterated milk, the enactment not 
being that “no person shall knowingly sell,” but that “no 
person shall sell,” and that the law applied not only to the 
actual physical seller of the milk, but also to the person on 
whose behalf the actual physical seller made the sale, and that 
the master was bound not only not to sell adulterated milk, hut 
to see to it that other people employed by him to sell milk, did 
not sell it for him in such a condition as to come within the 
section: Brown v. Foot, 61 L.J.M.C. 110; see also Redgate v. 
Haynes, 1 Q.B.D. 89; Bond v. Evans (1888), 21 Q.B.D. 249.

While it remains in my mind a matter of considerable doubt
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whether the printed order forms, with the words “for my own 
or my family’s personal use” were intended to protect the 
merchant in the prosecution of a legitimate business, or designed 
merely as a device to assist him in evading the provisions of 
the recent amendments to the Canada Temperance Act, it is 
plain the magistrate entertained no doubt about the matter, but, 
adopting the latter view, concluded that the declaration as to 
the use to which the liquor was to be put, was not the language 
of the purchaser at all, but the language of a person anxious to 
.. MB a sale.

There is nothing in the second and third objections. The 
defendant appeared personally and by counsel before the magis
trate. entered fully into his defence, and took his chances upon 
obtaining an acquittal ; that cures any defect in the summons. 
The minute of adjudication is for the offence of “unlawfully 
causing to be shipped into the county of Carleton, intoxicating 
liquor,” and the conviction is for the same offence; there is no 
variance.

There remain the fourth and fifth grounds. It appears that 
since his appointment on July 4, 11)11, the police magistrate 
who made the conviction has charged against the municipality 
of the county of Carleton, the lump sum of $f> as his fees in each 
prosecution under the Canada Temperance Act, this rate apply
ing as well to cases of acquittal as to cases where, although 
convictions have been made, no costs could bo collected from the 
persons convicted. Up to the present time the municipality has 
paid the magistrate upon this footing, but the magistrate swears 
there is no bargain, agreement, or understanding, between 
him and the municipality, or any officer thereof, in regard to 
the matter—except (I would myself add) possibly, an agree
ment which might be implied from the course of dealing be
tween the parties.

The Liquor License Act (C.S.N.B. 1903, eh. 22) gives to 
municipalities the power of appointing inspectors to enforce the 
Canada Temperance Act (sec. 132) ; and the municipality of 
Carleton county has exercised that power and appointed Ban- 
fred Colpitts, the informant, inspector. The inspector is indem
nified for all necessary costs incurred and paid by him in prose
cuting any complaint, where the same is dismissed, where 
the conviction is quashed, or in case the fine and costs be not 
recovered (sec. 136). It is upon this section that the argument 
hinges. It is said that the words “necessary costs” in that 
section do not mean any arbitrary sum, such as the *5 which 
the convicting magistrate here receives, but the actual, legal, 
fixed costs, ascertained and taxed in the manner pointed out by 
statute. And in cases where recoverable costs fall below five 
dollars, which would probably be the case in undefended town
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prosecutions, there is no authority in law to warrant the m.igis- 
trate in charging the excess, or the municipality in paying it. 
The municipality cannot assess for the excess because it i> not 
“necessary costs;” so that the magistrate must necessarily look 
to the fund created by Canada Temperance Act fines in order 
to obtain the excess of his charge of five dollars over the lixed 
and established fees. He Ls therefore, interested in the fund of 
his own creation, a fund that will be augmented by the imposi
tion of the fine in this case, and so disqualified to act as .lodge. 
That is the argument ; but a moment’s consideration will, 1 
think, shew that it is not well founded. In the first place it is 
not shewn that the magistrate receives his five dollars per ease 
out of a .Scott Act fund, or for that matter, out of any particu
lar fund. Again, municipalities may pay any reward they deem 
proper to promote the due execution of the laws (eh. 1U.‘>, sec 
115, Con. Stat. (N.B.) 1903) ; or make allowance to any ollieer 
for any service performed by him in the execution of his office, 
and order the same to be paid out of the contingent fund secs. 
112 and 113) ; and assess, levy and collect for such contingencies 
(sec. 109). They have ample authority to provide the necessary 
means to pay the expenses of the administration of justice 
chargeable on county funds (sec. 95 sub-secs. (2) and t3o. 
So that it will be seen that the inspector is not dependent at 
all upon the fund created by fines imposed for violation of the 
Canada Temperance Act, if there he such a fund, for bis 
indemnification against costs, neither need the police magistrate 
look to that fund for his remuneration. How then can it be 
said that the magistrate’s interest in the fine which he Ii;in im
posed is such that it amounts to a disqualification ? Both of 
these officers arc secure in regard to their costs, though there 
be no Canada Temperance Act fund.

If I may be permitted to say so, 1 think it would haw been 
better iu the interests of the administration of justice, and in 
order to avoid even a semblance of hostile criticism, had the 
police magistrate, instead of charging a lump uniform sum for 
e.'.ch case, accepted the legal fees, no more and no less, allowed 
him by statute (Criminal Code, sec. 770). At the same time. I 
cannot for a moment think the arrangement under which In* is 
paid, so improper as to disqualify him from trying informations 
for violation of the Canada Temperance Act. In undefended 
cases, lie may, possibly, receive slightly more than lie would In* 
entitled t«. upon a strict taxation ; in defended cases, lie prob
ably receives less. It is altogether likely that upon a ha lancing 
of accounts, ' ear in and year out, he receives, in all, no more 
than the law, e.non a proper taxation, would allow him, because 
as a rule, municipalities in this country make close bargains, 
and, so far as my own observations have enabled me to form an 
opinion, are not noted for their generosity.
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In n case, from the defendant s standpoint much stronger 
than the present one, where it was shewn that the convicting 
magistrate, in addition to his regular salary of #400, was voted 
for his services in connection with the enforcement of the Canada 
Temperance Act, the sum of #100 which was to lie paid out of a 
fund created by fines imposed for violations of that Act, the 
Court held that it was no disqualification and refused a rule: 
E.r parti McCoy, 33 N.B.R. 605. On the authority of that case 
alone, the present objection must fail.

I am of opinion the rules should Ik* discharged, and the 
convictions affirmed.

Convictions affirmed.
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HUNT v. WEBB ONT.

Ontario Suprême Court (Appellate Division), Meredith. C.J.O., Maelaren, 8.C.
Magee, and IIodyiim, .U.A. May 5, 1013. 1013

1. Muster ani> servant <8 11 A 4—(13)—-Safety as to place axo appu
AXCEK—SCAFPOI.ni XU.

Ss*c. 0 of the Huihling Trade» Protection .Vet, 1 (leo. V. (dut.) 
cli. 71 (R.S.O. 1014. eh. 228), impo*e* an absolute duly on pcr*nn>t 
engaged in the ereetion, alteration, repair, improvement or demolition 
of a huihling. not to u*e wa If oh ling or other nieelia nival or temporary 
. mt ri va ncet which are unsafe, unsuitable, or improper, or which are 
not so constructed, protected, placed and o|ierated as to afford reason
able safety from accident to persons employed or engaged ii|m»ii the 
building.

\\\'aUinH v. \aral Colliery Co., 110121 AX'. (100. applied.1
2. Damages (8 III I—166)—Mkahikk of compensation—Personal in

•It"BY—StATVTIIBY INFRACTION.
WImtc a statute prohibits unsafe -ealfohling on biiihlings in eotirsc 

of erection or repair, for the benefit of workmen thereon, sueh pro
vision entitles a workman who suffers special damage from its con
travention to an action to recover sueh damage*.

\\\iitli>i* v. .Yura/ Colliery Co., 11012] A.C. 600, applied.1

Appeal by the defendant from the judgment of Latch ford, statement 
J., upon the findings of a jury, in favour of the plaint iff, in 
an action for the recovery of damages for injuries sustained 
by the plaintiff, who was a workman in the employment of 
the defendant, and was injured by reason, as the plainf iff 
alleged, of the scaffold upon which he was working being un
safe, unsuitable, and improper, and not so constructed, pro
tected. placed, and operated as to afford reasonable safety from 
accident to persons employed or engaged upon the building 
in and for the purpose of the erection of which the scaffolding 
was used : Building Trades Protection Act, 1 Oco. V. ch. 71, 
sec. 6 (0.)

St rattan Johnston, K.C., for the appellant, argued that the Argument 
planks used by the plaintiff were not a seatfold nor intended 
to In- used as such, and were improperly so used by him. The
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statute upon which the plaintiff relies, the Building 'l'i l,-s 
Protection Act, 1 Geo. V. eh. 71, sec. 6, imposes no specific obli
gation on the defendant, and the action must, therefore. iil 
Britannic .1 ïerthyr Cool Co. v, David, [1910] A.G. 74; B 
v. Fife Coal Co.. | 1912] A.C. 14!1 ; Colder v. Nimmo d < . 
(1906), 45 Sc. Law Repr. 212, 215.

J. M. Godfrey, for the plaintiff, argued that the statute 
was very broad, and the ease came plainly within sec. 6. He 
referred to Groves v. Lord Wimborne, 11898] 2 Q.B. 402 ; HU 
liny v. Si mmens (1904), 7 O.L.R. 340.

Johnston, in reply, argued that the Cahier ease was in point, 
and that the evidence as to the use of the hoards was contra
dictory. It was reasonable to suppose that they were there 
merely for storage purposes.

The judgment of the Court was delivered by

Mkrkditii, C.J.O. :—The respondent s right to recover is 
rested, not upon the breach of any common law duty owed to him 
by the appellant, or upon the Workmen’s Compensation for In
juries Act, but is based on the provisions of sec. 6 of the build
ing Trades Protection Act, 1 Geo. V. eh. 71, and the failure of 
the appellant to perform the duty which it is contended is rust 
upon him by that section.

Section 6 provides as follows: “6. In the erection, altern
ation, repair, improvement or demolition of any building, no 
scaffolding, hoists, stays, ladders, flooring or other mechanical 
and temporary contrivances shall be used which are unsafe, un
suitable or improper, or which are not so constructed, protected, 
placed and operated as to afford reasonable safety from acci
dent to persons or engaged upon the building."

The building in which the respondent was working at the 
time he met with his injuries was a one-storey structure con
structed of cement, and the work in which he was engaged was 
the taking down from the ceiling the planks which had been 
used to support the concrete roof of the building.

The respondent and a fellow-workman, for the purpose of 
doing this work, were standing upon planks which rested, as the 
jury found, upon cross-pieces which were insecurely nailed at 
one end to the 7/8 inch easing of columns, and were not suffi
ciently supported.

According to the testimony of the respondent, in conse
quence of these cross-pieces not being securely nailed or sup
ported, when he and his fellow-workmen were engaged in pry
ing off the planks which had supported the cement roof, the 
cross-pieces gave way, with the result that the planks on which 
they were standing fell, and he was thrown to the ground and 
injured.

451
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The testimony was conflicting as to the plonks having fallen 
us the respondent testified they had, and also as to the way in 
which the cross-pieces were fastened, but the jury accepted the 
respondent’s testimony on botli points.

L’pon the argument before us, it was contended by counsel 
for the appellant that the structure upon which the respond
ent was standing was not a scaffold and was not intended to be 
used as a scaffold, ami that the respondent, instead of using 
ladders and a trestle with which he was provided for doing 
his work, had improperly used loose planks that were lying 
on the cross-pieces, but were not intended to be used as a 
scaffold.

There was, in my opinion, ample evidence to warrant a 
finding that this structure was a scaffold, and was intended 
to lie list'd as such by the respondent in doing the work upon 
which he was engaged. The structure was almost invariably 
spoken of as a scaffold by counsel for the appellant at the 
trial and by every witness called on the part of the appellant. 
Indeed, a perusal of the shorthand notes of the evidence would 
lead to the conclusion that the trial was conducted on the 
footing that the structure was a scaffold, and that, whatever 
?lsc might he the subject of controversy, there was none on 
rhat point.

The appellant’s superintendent, Morgan, throughout his 
testimony, speaks of it as a scaffold, and he said nothing to 
indicate that, in his opinion, the respondent was not warranted 
in using the structure as a scaffold, but his answer to the 
question (p. 43, line 26)—41 Was there any special direction given 
to him as to how he was to do the work, or was he left to him
self?” which was that “He was to use the trestles as much as 
possible, because it is far better for getting around; the trestles 
were there on the job for that purpose”— plainly means, I 
think, that it was contemplated that in some part of the work 
the trestles would not b<‘ used; and, if they were not used, there 
was nothing else tha add be used hut the planks that had 
been laid on the cro8s-p*eces; and it is significant that Huntley, 
the foreman of the concrete work, used the planks laid on the 
cross pieces as a scaffold in completing the work upon which the 
plaintilf was engaged when lie met with his injuries.

There was evidence to support the answers of the jury to 
the questions submitted to them; and there is, in my opinion, 
no ground for disturbing their findings.

It was, however, contended that there is no absolute duty 
imposed on an employer by the statute on which the respond
ent relics, and that the respondent’s action, therefore, fails; 
and, in support of that contention, counsel relied on Britannic 
Mtrthyr Coal Co. v. David, [1910] A.C. 74, and ButUr v. Fife 
Coal Co., [1912] A.C. 149.
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699, removes out of the way of the respondent any difficulty 
that might otherwise have existed—I do not say did exist—

TT
owing to expressions used by some of the Law Lords in tin* 
earlier eases.

The principle of the Watkins case is, in my opinion, clearly

Meredith,
C.J.O.

applicable to the ease at bar. Section 6 imposes an absolute 
duty on persons engaged in the erection, alteration, repair, 
improvement or demolition of a building, not to use scalVold- 
ing ... or other mechanical and temporary contrivances 
which are unsafe, unsuitable or improper, or which are not 
so constructed, protected, placed and operated as to afford 
reasonable safety from accident to persons employed or en
gaged upon the building. That this is a provision for the 
benefit of the workman is clear, and it entitles him, if he 
suffers special damage from the contravention of it, to recover 
the damages which he has sustained : p. 702.

The appeal fails and must be dismissed with costs.

Judgment accordingly.

B. C. ELLIOT v HATZIC PRAIRIE Ltd.

C. A.
1913

( Decision No. 2.)
Itiilinh Columbia Court of Appeal. Manlonald, C.-l.A.. Irviny, \/«/- nml

tiallihrr, JJ.A. dune 30. 11113.

Statement

1. Action igl—1 )—Xatvrk and rioiit—lliuiir to triai.—Vinhh \ti»n 
or ciiaractkb.

A defendant charged with a technical breach of trust i- mil hi 
titled to go to trial merely in order to have his character via ! ltd. 

•>. Ai'l'KAi. (g VII 1—34ô 1—Dis» rktionahy mattkrh—Rkithai. to iusiiim
ACTION AH TO OXK IIKKKXIIAXT.

On disposing of the costs of the action where a settlement of tin* 
other questions has liven arrived at between the parties, the discretion 
of the trial judge In refusing to award costs of defence t" one de
fendant urged on the ground that no * pm tic relief as to him w.it 
inked in the statement of claim will not la* interfered with, u livre the 
omission might have leen remedied by an nmemlment and there wa« 
claim for general relief which would apply to such defendant.

Appeal from the judgment of Cle.nent, J., at the trial. A 
preliminary motion in the same case is reported, Elliot \ Uatzii 
rrairie. Ltd., 6 D.L K. 9.

The action was brought to restra’n the defendant company 
from acting on a shareholders’ resolution on the ground that 
trust shares had been voted upon illegally and without sin-li votes 
the resolution would not have been passed. A settlement was 
effected except as to the question of eosts, which was tin* only 
question left to he disposed of at the hearing for trial.
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IV. It. A. Ritchie, K.C., for appellant, Harold Ken worthy. 
S. S. Taylor, K.(\, for appellants, Carmen Ken worthy, and 

Mrs. Kenworthy.
S r ('harks II. Tapper, for Senkler, Spinks and

Joy tie.
E. P. Davis, K.C., and C. IV. Craig, for respondent, plain-

lilT.

B. C.

C. A.
1913

I'hairik Ltd.

The judgment of the Court was delivered by
Irvinu, J.A.:—1 would dismiss this appeal. So far as Sir iron*, j.a. 

Charles Tapper’s clients are concerned, there was no charge 
against them of anything but a technical breach of trust. They 
therefore are not entitled to go to trial for the purpose of hav
ing their characters vindicated. Before us Mr. Davis disc" <1 
any intention of attacking the eharacter of any of these gentle
men in any way.

Mrs. Carmen Kinworthy, it was urged on us, was not a 
proper party to the action, as no relief was sought against 
lier, and that, therefore, she was entitled to receive her costs 
or have the action proceed to trial. In the pleadings she was 
charged with fraud and conspiracy, so 1 read the 15th para
graph of the statement of claim. There would, or rather there 
might lie. a cause of action against her on the principle, that, 
it X. by wilfully deceiving tj. induces him to do an act injurious 
to A. this may give A. a cause of action against /.: National 
Ph oho graph v. Edison [1908] 1 Ch. 335. There is, it is true, 
no specific relief asked against her in the prayer to the state
ment of claim, but that omission, if commented upon, could 
lie remedied at any time by amendment. I do not say that the 
omission is fatal, as, under the prayer for general relief I doubt 
if it would lie necessary to amend. The gist of the action against 
her was the damage done by reason of her persuading the trus
tees to take her side in the dispute. If the plaintiff had suc
re.. I,-d in making his ease out against her she would have lieen 
liable to have an order against her for costs. See on this
subject remarks of Begbie, C.J., in Kootenay Mining Appeals,
1 M.C.H. Pt. 2, 39, nr 44, and a number of cases cited in Hr 
Sturmir and Town of Beaverton, 2 D.L.R. 501, 3 O.W.N. til3.

In landed Estates Co. v. Weeding (1871), W.N. 148, it was 
held that where the subject- r of the estate was gone by 
statute, the case must proceed to trial, but not when by a settle- 
mem by the parties themselves. That cam* seems to me to re- 
cognize the jurisdiction the learned Judge professed to exercise 
in the present instance, and as the decision was one of a dis
cretionary nature I think we should uphold his order.

In Millington v. For, 3 Myl. & ('r. 338, Lord Chancellor
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Cottenham, in dealing with costs, pointed out that it was the 
duty of the Court to repress unnecessary litigation. If ever 
there was a ease where that duty could properly be exen- svd, 
in my opinion it is the case now in question.

Appeal dismiss"!.

AUDETTE v. DANIEL.

Quebiv Court of Review, Tellier, Dehorimier and Grcenshiehls, .1.1 
April 25. 1913.

1. Constitutional law (g II A 5—248)— Sunday laws—Tiieatius Pro
VINCIAL AND FEDKRAL STATUTES.

That part of tin* Quelwc statute 7 Edw. VII. cli. 42. as ami'ivlcl In- 
statute U Edw. VII. (Que.) eh. 51, which prohibits theatrical per
formances on Sunday is ultra vires as criminal law legislation within 
the exclusive jurisdiction of the federal Parliament, and it i- not 
permissive legislation of the class which under sec. 10 of the Dominion 
Lord’s Day Act, R.S.C. 1906, oh. 153, might he excepted from tl.e 
operation of the federal statute by an Act of a provincial Ivgi-hit lire.

fOuimet v. Itazin, 3 D.L.R. 593, 20 Can. Cr. Cas. 458, 46 Can. S.C.R. 
502, applied.]

Appeal from the judgment of the Superior Court refusing 
a writ of prohibition.

The appeal was allowed.
A. D. Girard, for petitioner.
P. A. Chasse, K.C., for respondents.

Per Curiam :—The Court having heard the parties by their 
respective counsel, upon the demand of plaintiff petitioner for 
revision of the judgment rendered in the Superior Court in and 
for the district of Iberville ( Monet, J.) on the 23rd day of 
June, 1911, having examined the record and proceedings had in 
this cause, and maturely deliberated :—

Considering that subsequent to the rendering of the judg
ment on the 7th day of May, 1912, the Supreme Court of Can
ada. by a judgment rendered in the ease of L. E. Ouimet, ap
pellant. and A. Bazin ct al., respondents, and the Attorney- 
General of the province of Quebec, mis-cn-cause,• declared the 
enactment of the statute under whirl the respondents in the 
present ease are proceeding ultra vim and unconstitutional;

Considering that the petitioner has proved the allegations 
of his petition for writ of prohibition ;

Considering that the respondents have failed to prove the 
material allegations of their contestation ;

Considering that there was error in the judgment of the 
Superior Court rendered on the 23rd day of June, 1911. main
taining respondent’s contestation;

'Ouimet v. Basin, 3 D.L.R. 593, 40 dan. S.C.R. 502, 20 Can. Cr Cas 459.
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Doth quash, annul and cancel said judgment.
Proceeding to render the judgment which should have been 

rendered ;
Doth dismiss respondent’s contestation; and doth maintain 

petitioner’s petition and writ of prohibition with costs of both 
Courts against the contestant Joseph Daniel; but, seeing the 
contestation involves the constitutionality of a statute enacted 
by the legislature of the province of Quebec and seeing the 
notice given to the Attorney-General of the said province of 
such contestation, the Court recommends that the Government 
of the province of Quebec do pay all the costs incurred in the 
present contestation.

Appial allowed.

QUE.

C.R.
1913

Judgment

ALLIS-CHALMERS BULLOCK Ltd. v. HUTCHINGS.
N. B.

A nr HnniMirick Hupreme Court, Iturkrr, C.J., I.amlry, I/*•/,<•#></, aiul ____
McKcoicn, .1.1. July 3, 1013. s. C.

I. SkTOFF AND COUNTERCLAIM ( | I G—15) — MVTVAI.ITV UK CLAIMS
Breach of warranty—Action ox noth or hiiakkiioi.dkh for
<1001)8 801.0 TO COMPANY.

Shareholder* of a company, when *ued on their individual note 
given for part of the price of a machine sold the company, cannot 
-et-oir or counterclaim for a breach of the warranty accompanying 
the sale, which did not amount to a total failure of consideration, 
when- the company retained ami used the machine without objection.
'ince there wa* no mutuality of contract between the pliintilf and 
the maker* of the note.

Appeal by some of the defendants from the judgment in statement 
favour of the plaintiff company, in an action upon a promissory 
note.

The appeal was dismissed.
A. A. (’urrry, K.C., and E. T. ('. Knowles, K.C., for the 

defendants. C. E. Hutchings and W. R. Johnson, moved to set 
aside the verdict for the plaintiff, and to enter a verdict for the 
défendants, or for a new trial.

IV. If. Wallace, for the plaintiffs, contra.

Tin- judgment of the Court was delivered by
McLeod, J. :—This is an action brought on a promissory note McLeod, j. 

made by the defendant», Charles K. Hutchings, William Robert
son. Josiah B. Lewis, and William R. Johnson, in favour of the 
plaintiffs, for the sum of $1,269.40, payable three months after 
date. Robertson and Lewis, two of the defendants, did not 
appear to the action; the other two, Hutchings and Job noon, 
appeared, and on the trial before Mr. Justice Barry were repre
sented by different counsel.

The facts of the case are fully stated in the judgment of Mr.
Justice Barry, the trial Judge. Shortly stated, they are as 

10—13 D.L.R.
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follows: The defendants were directors of a company known as 
the Rush Ray Golden Horn Mining Company, which owned and 
was working a gold mine in Ontario. The company desired a mill 
for crushing their quartz, and through a Mr. Clark, a mem her of 
the firm of C. Dupre & Co., of Montreal, who appeared to In- 
acting for the company in Montreal, had negotiations with tin- 
plaintiffs for the purchase of a mill, which negotiations ended 
by the purchase from the plaintiffs of a mill known as the 
Huntington mill, and some machinery with it. The contrai l n is 
in writing and dated April Î), 1906. The purchase price of the 
mill was $4,257, payable 25 per cent, on the order for the mill liv
ing given ; 25 per cent, by a sight draft on the company attached 
to the bill of lading, and the balance of 50 per cent, by a note, 
payable in four months, for $2,128.50, given by the company. and 
endorsed by the defendants, who were the directors of the com
pany. The mill was ordered and delivered, and the 25 per cent, 
cash was paid, and also the sight draft, and when the note for 
$2,128.50 came due it was renewed for $1,500 by a note given 
by the company and endorsed by the defendants, or by a note 
made directly by the defendants, in favour of the plaintiffs, 
it is not clear from the evidence which. That note became due on 
March, 6, 1907, and it was renewed for the amount of the note 
in question, viz., $1,269.40. That is, $250 was paid on the $1.500 
note, ami a new note was given for the balance, with interest! 
making the note $1,269.40. This last note was given by the defen
dants direct to the plaintiff company. On that note this action 
is brought.

The two defendants who appeared and pleaded, made practi
cally two claims : first, that the mill was guaranteed to crush from 
50 to 60 tons of ore per day, and it failed to do it, and they sav 
it was a total failure of consideration, and, therefore, the plain
tiffs could not recover; secondly, they claim that in consequence 
of the mill not doing the work they suffered damage, and they 
set this off as a counterclaim against the plaintiffs. The learned 
trial Judge found that there was a warranty that the machine 
would crush 50 or 60 tons a day, and that it could not crush 
that amount ; that it could only crush 15 or 20 tons a day. and 
that there was a breach of warranty; hut he held that there 
was not a total failure of consideration; that the company 
retained the mill ; that the defendants were not parties to the 
contract, and that there was no privity of contract between them 
and the plaintiffs, and that they were, therefore, not entitled to 
reduce the damages by way of set-off or counterclaim.

I think the finding of the learned Judge as to the facts wa» 
entirely correct. There was not a total failure of consideration; 
and the company received the mill, kept it and still have it : and 
have never returned it or offered to return it. These defendants
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certainly could not take advantage of a set-off by way of counter- N-B 
claim. There was no privity of contract between them and the <^c 
plaintiff company as to the contract itself. It is true the mining 
company did not get the value it expected to get when it ordered 
this mill, but the defendants are not damnified by that, except as 
stock holders of the company.

The appeal must be dismissed with costs.

A ppcal dism issed.

REX v. DUROCHER UWA

(hit'll in Supreme Court (Appellate Dirision). Mm-ililli. C..I.O., Uaclaren, S. C.
Mapee. mill II oil pi us, .1.1.A. A pi il 7, 1013. 1013

1. CRIMINAL I.AW (8 II A—30)—Prck KOI KK—STATVTOBY OKKKNt'K — I*RO-
CKDVBK XOT IXDICATI®—I XIUCTMKXT.

Where nn act not nn offence at common Inw is prohibited hv stat- 
utc without the procedure f«»r its enforcement lieing pointed out, it 
may In* prosecuted by indictment.

I It' s v. Ihiroeher. 0 D.L.U. 027. 1 O.W.X. SU7. nlTlrmcd; Hep. v.
Ihichaniin, S Q.B, HS3; Hep. v. Tpler mol International Commercial 

.Co. [1891] 2 Q.B. 5H8. 602; Rep. v. Ilall. [ 1 M!M 1 1 Q.B. 747. nnd 
Hex v. Meehan, 3 O.L.R. 507, referred to.]

2. CRIMINAL I.AW (6 IIA—30)—Procedure—Statutory OFFENCE—1*110
< KOI UK XOT INDICATED— 1.NDICTMENT—EFFECT OK CRIMINAL COOK.
lima. sec. 104.

A proceeding by indictment nt common law for the violation of a 
stitute providing a jienalty. but not pointing out .the method of its 
enforcement, is not precluded by sec. 104 of the Oimlnal Code, 11)00, 
which declares in general terms that wilful disoliediencc of a statute 
shall be indictable, unless some penalty or other mode of punishment 
is expressly provided by law; the sivtion of the Code doos not go so far 
as the common law. and the latter re-mains operative in cases to which 
the Code does not extend. (Her Maclaren. J.A.)

.1. Klutionh (8110—70)—Offences—Municipal elections.
The effect of the Consolidated Municipal Act. 3 Edw. VII. (Ont.) 

eh. ID. see. 11)3, was to make it an indictable offence in Ontario for a 
person to fraudulently pul into any ballot liox at a municipal election 
any paper other than the ballot paper which be is authorised by law to 
put in. by reason of the alssolute prohibition of such act by the terms 
of that statute.

(See. as to ballot box offences in municipal election*, the later 
Ontario Municipal Act. 3 (ieo. V. cb. 43. secs. 138-143. and R.S.O.
1914. eh. 102.)

Appeal from tlm dismissal by Kelly, J.. Rex v. Durocker, 9 Statement 
D.L.R. 627, 4 O.W.N. 867, of ft motion by the defendant for an 
order prohibiting the poliee magistrate for the city of Ottawa 
from proceeding on an information, on the ground of want of 
jurisdiction to deal therewith.

The appeal was dismissed.
G. F. Henderson, K.C., for the defendant :—The Police Magis- Argument 

trate had no jurisdiction to proceed on the information, either 
under sec. 193 of the Consolidated Municipal Act, 1903, 3 Edw.
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VII. ch. 19, or by any other authority. Section 104 of the 
Criminal Code cannot be applied, as sec. 193 of the Municipal 
Act names a punishment different from that of see. 104 of the 
Code. [Meredith, C.J.O. :—Where a statute constitutes au 
offence and prescribes a punishment, but does not name a tri
bunal, if the offence is not one for summary conviction, is it not 
necessarily an indictable one, and cannot the magistrate, there
fore, commit?] 1 submit not. The offence must either be made 
indictable by the statute, or be so under sec. 164 of the ('ode, 
which is an embodiment of the common law at the time of its 
enactment. (Meredith, C.J.O. :—Sec Archbold’s Criminal Law, 
24th ed., p. 3. This seems to be against you. It is not the punish
ment that is in question now, but the mode of procedure.] That 
is the question. 1 refer to an unreported case, Hex v. Gray, a 
note of which appeared in the Toronto “Mail and Empire” 
newspaper of the 22nd June, 1904. A provincial authority can
not make an indictable offence. I cite also Regina v. Iluyg 
(1865), 25 U.C.R. 66.

J. K. Cartwright, K.C., for the Crown:—I submit that, 
either at common law or under sec. 164 of the Criminal ( ode, 
this Is an indictable offence, and the magistrate, consequently, 
had jurisdiction. The law is succinctly stated in Hawkins’s 
Pleas of the Crown, bk. 2, ch. 25, sec. 4. See also Bishop on 
Statutory Crimes, 2nd ed., sec. 250; Regina v. Buchanan, 8 Q.B. 
883 ; In re Rex v. Meehan, 3 O.L.R. 567.

Henderson, in reply.

April 7. Maclaren, J.A. :—T' is is an appeal from a judg
ment of Kelly, J., dismissing a motion on behalf of the accused 
to prohibit the Police Magistrate for the City of Ottawa from 
proceeding on an information laid under see. 193 (1) (/» of the 
Municipal Act, 1903, against the accused, for having fraudu
lently put into a ballot box used at the municipal election in 
Ottawa a ballot paper purporting to have been used by a person 
who did not vote at the said election—or, in other words, 
personation.

The clause in question enacts that “no person shall . . 
fraudulently put into any ballot box any paper other than the 
ballot paper which he is authorised by law to put in.” Clause 
(3) provides that a person (other than the clerk of the muni
cipality) guilty of any violation of the section “shall Ik* liable 
... to imprisonment for a term not exceeding six months, 
with or without hard labour.” There is no provision in the 
section in question or elsewhere in the Act as to what procedure 
is to be adopted or followed.

The law upon the subject is thus stated in Hawkins's Pleas 
of the Crown, bk. 2, ch. 25, sec. 4: “Wherever a statute pro-
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liihits h matter of public grievance to tin* liberties and security 
of a subject or commands a matter of public convenience, as 
the repairing of the common streets of a town, an offender 
against such statute is punishable not only at the suit of the 
party aggrieved but also by way of indictment for his contempt 
of the statute, uidess such method of proceeding do manifestly 
appear to be excluded by it.”

This rule has been generally approved and followed in the 
modern cases, and by the leading text-writers. See Regina v. 
Buchanan, 8 Q.B. 883; Regina v. Tyler and Inti motional Com
mercial Co., [1891] 2 Q.B. 588, at p. 592; Regina v. Hall, [1891]
1 Q.B. 747; In rc Rex v. Meehan, 3 O.L.R. 567; Russell on 
Crimes, 7th ed., pp. 11 and 12; Archbold’s Criminal Pleadings, 
24th ed., at p. 3; Craies’ Statute Law, 2nd ed., p. 224.

Maxwell on Statutes, 5th ed., p. 651, lays down the rule as 
follows: “If a statute prohibits a matter of public grievance 
or commands a matter of public convenience, all acts and 
omissions contrary to its injunctions arc misdemeanours; and if 
it omits to provide any procedure or punishment for such act or 
default, the common law method of redress is impliedly given; 
that is. the procedure by indictment, and punishment by tine or 
imprisonment without hard labour or both.”

The only difficulty arises where the statutory offence was an 
offence at common law; or where the statute lays down a differ
ent method of procedure or prescribes a different penalty or 
punishment.

The offence with which the accused is charged in this case was 
not an offence at common law: Regina v. Hogg, 25 U.C.R. 66; so 
that no difficulty arises on this point.

The punishment for violation of the statute is prescribed in 
clause (3) of sec. 193. That, however, is not now in question, 
as tin* whole question on this appeal is, whether the Police Magis
trate should be prohibited from taking the preliminary exam
ination upon the information laid.

As I have said, neither sec. 193 nor any other part of the 
Municipal Act provides what procedure is to be adopted for 
enforcing the punishment prescribed for a violation of the 
provision of the Act now in question. There is, consequently, 
nothing to prevent the adoption of the procedure laid down 
by the authorities above cited, that is, by indictment, as “such 
method of proceeding does not manifestly appear to be excluded 
by it,” to use the language of Hawkins; or, to use the language 
of Maxwell, “it omits to provide any procedure.”

It was argued on behalf of the appellant that sec. 164 of the 
Criminal Code precluded proceeding by way of indictment. 
That section rends as follows: “Every one Is guilty of an indict
able offence and liable to one year’s imprisonment who, without
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lawful excuse, disobeys any Act of the Parliament of Canada 
or of any Legislature in Canada by wilfully doing any act which 
it forbids, or omitting to do any act which it requires to he 
done, unless some penalty or other mode of punishment is 
expressly provided by law.”

The answer to this argument is, that the present proceeding 
is not being taken under this or any other section of the 
Criminal Code, but under the common law, which lias not in this 
respect been superseded or repealed by the Code. The section 
of the Code does not go so far as the common law. It provides 
for the cases of disobedience where no penalty or other mode of 
punishment is expressly provided by law; but does not deal with 
or affect cases like the present, where other punishment is 
expressly provided for.

An examination of the various cases shews that the diflieulties 
have arisen with those statutes which have prescribed either 
a particular procedure or punishment or both. In such cases 
a question often arises whether the particular procedure or 
punishment prescribed in the statute supersedes the common law- 
procedure and punishment, or whether the prosecutor can pro
ceed under the one or the other at his option ; or, in other word*, 
whether the statutory remedy is in lieu of or in addition to the 
common law remedy.

In the present case no such conflict arises ns to the remedy. 
The statute itself provides none, so that the common law rem
edy of indictment remains intact. If the appellant should 
be found guilty, the question of the punishment will be a proper 
one for consideration. Meanwhile it does not arise, and does not 
in any way affect the present appeal or the proceedings before 
the Police Magistrate.

In my opinion, the appeal should be dismissed.

Meredith, C.J.O. While I agree with the conclusion to 
which my brother Maclaren has come and with the reasoning on 
which it is based, I think that the judgment of my brother Kelly 
may also be supported upon the ground upon which lie proceeded, 
viz., that the act for which the appellant has been prosecuted 
is prohibited by sub-sec. (1) of sec. 193 of the Consolidated 
Municipal Act, 1903, and the penalty, the provision for which 
it is contended excludes the right to proceed by indictment, i* 
prescribed by a later and substantive clause (sub-see. (3)).

In addition to the cases cited by my brother Kelly, the judg
ment of Bowen, L.J., in Regina v. Tyler and I nit nialionol 
Commercial Co., [1891] 2 Q.B. 588, 594-5, may be referred to.

Magee and IIodgins, JJ.A., agreed that the appeal should 

be dismissed.
Appeal dismissed
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GRIMSHAW V. CITY OF TORONTO. ONT.
Ontario Supremo Court, Middleton, J. April 18. 11)13. ^ q

1. RECORDS AND KEtilHTRY LAWH (8 111 A—10)—WllAT MAY UK RECORDED— 1013
Expropriation by-law.

A by-law providing for the expropriation of land may 1m* registered 
under nee. 2 of the Registry Act, (Ont.), 10 Edw. VII. eh. til), K.S.O.
1014, ch. 124.

2. Eminent domain (8 HA—80)—Procedure—Rioiit to repeal expro
priation by-law.

Since under see. 403 (1) of the Consolidated Municipal Act, 3 Edw.
VII. (Ont.) ch. 11). R.S.O. 11)14, ch. 124. an award of arbitrators in 
an expropriation proceeding is not binding on a city unless adopted 
by a by-law within three months after award, the by-law authorizing 
tlie proceeding may Ik? re|H*alcd before the completion of the arbitra-

| He Mf'i'oU and City of Toronto, 21 A.R. 2.'iO, followed. |
3. Eminent domain (8 1 K—75)—Uioiitr acquired iiy adoption of expro

priation by-law—Vehtino of property.
The mere adoption of a by-law providing for the expropriation of 

property for public purposes does not vest the property in a munici-
i1» my.

| He Prit tic amt (’it y of Toronto, 11) A.R. 50.3; He Mncphci son mol 
City of Toronto, 20 O.R. 558, ami lie MeColl and City of Toronto, 21 
A.R. 250, distinguished.]

4. Mfnicipal corporations (8 IIG 1—105)—Liability for damaoeh—
Abandonment of expropriation pboceedinus.

Where arrangements to build a factory on laud had been completed 
Is*fore the passage of a by-law for its expropriation, the repeal thereof 
four months afterwards, and after the commencement of an arbitra
tion. does not render a municipality liable to the landowner for losses 
ihvisioned by reason of his not proceeding with the building of the 
factory because of the institution of the expropriation proceeding*..

5. Mi nivipal corporations (811 <12—210)—Liability for acts of offi
cers—Collusive refusal to cirant buildimi permit.

A city is not liable for damages caused by delay in the erection of 
a building by reason of its officers* collusive refusal to grant a build
ing permit.

Motion by the defendants for an order staying the action, Statement 
upon the ground that the statement of claim disclosed no rea
sonable cause of action, or, in the alternative, for an order strik
ing out certain paragraphs of the statement of claim as em
barrassing.

The motion first came on for hearing upon the 3rd February,
1913-, it then stood over to allow the plaintiff to amend the state
ment of claim as advised; and was renewed after amendment.

The motion was granted.
Irving S. Fairly, for the defendants.
A. J. Russell Snow, K.C., for the plaintiff.

April 18. Middleton, J. ;—The facts disclosed by the state
ment of claim shew that on the 24th June, 1912, the plaintiff 
was the owner of certain lands in the city of Toronto, and con-

Middlvtoo, J
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templated the erection of a factory thereon. He had employed 
an architect to prepare the necessary plans and specification, 
and submitted these plans to the City Architect, pursuant to ilk- 
city by-law, for approval and the issue of a permit. Contempor
aneously, the plaintilT advertised for tenders for construction.

It is said that the Assessment Commissioner of the City ami 
the City Architect colluded to delay the issue of the permit, ami 
that the Assessment Commissioner recommended to the Hoard 
of Works the purchase of the lands for park purposes. On the 
24th June, the defendants passed a by-law for the purpose ,,f 
acquiring the lands. This by-law was registered on the 2*th 
June, and notice of its passing was given to the plaintilT. Sul.s.-- 
quently, on the 8th July, 1!)12, there having been some formal 
defect in the original by-law, another similar by-law was passed 
and the original by-law of the 24th June was repealed. The 
second by-law was registered on the 17th July.

On the 24th July, the plaintilT served a notice requiring the 
compensation for the lands to lx? determined by arbitration. The 
plaintilT took the initiative as to the arbitration, and obtained an 
appointment from the arbitrator for the 26th October, and took 
active steps to get ready for the arbitration. On the 21st Octo
ber, live days before the appointment was returnable, the city 
council passed a by-law repealing the July expropriation by-law 
—registering it on the 29th October, 1912.

The plaintilT asserts that the registration of the expropriation 
by-law damnified him, as it prevented him from erecting the 
factory and completing negotiations for a loan that he had ar
ranged. also from otherwise using the lands in question: and, 
further, that the result of the delay has been to increase the cost 
of .iis contemplated building, by reason of advances in the 
prices of lumber, materials, and wages. In addition, he claims 
damages by reason of the delay in the issue of the permit : result
ing, as he says, from the collusion of the civic officials. He also 
claims damages because the mortgage upon the land was in 
arrear, and the mortgagee took proceedings which would have 
been avoided had the plaintilT been able to carry through bis 
contemplated loan.

The plaintiff contends that the registration of the by-law was 
improper, and that the three by-laws operate as a cloud on hi* 
title, and that the registration should be vacated.

On the question of registration I am unable to follow the 
learned counsel for the plaintiff. Any instrument affecting land 
may be registered. “ Instrument” is defined by the Registry 
Act, 10 Edw. VII. ch. 60, sec. 2, ns including, among other 
things, a municipal by-law. Under an expropriation by-law. the 
municipality certainly acquire some right ; and failure to regis
ter such a by-law would enable the owner of the laud to convey to
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a bonâ fide purchaser pending the arbitration, and thus defraud 
the purchaser. I can see nothing to prevent the registration or 
to render it unlawful, nor can I see anything improper in the 
registration; while the failure to record the by-law would, in 
my opinion, he most objectionable and likely to lead to serious 
complications.

I am told in this ease by the plaintiffs counsel that the by
law did not authorise or profess to authorise any entry upon or 
any use to be made o«* the property before an award should be 
made; and the case was argued upon this assumption.

Under sec. 463(1) of the Consolidated Municipal Act, 1903, 
3 Kdw. VII. ch. 19, an award under such an expropriation by
law shall not lie binding on the corporation unless it is adopted 
by by-law, within three months after the making of the award; 
and, if it is not so adopted, the original expropriât ion hv-law 
shall he deemed to l>e repealed, and the property shall stand as 
if no such by-law had been made, and the corporation shall pay 
the costs of the arbitration. This makes it clear that the original 
expropriation by-law is merely a tentative proceeding, leading 
up to the ascertaining of the price to he paid, and that it is en
tirely optional with the defendants to take the property or to 
allow the three months to elapse after which the by-law is auto
matically repealed.

This l>eing the nature of the expropriation by-law, there 
is nothing to prevent the municipality from exercising their 
inherent, right to repeal, without waiting for the completion of 
the arbitration and the lapse of the three months. The by-law 
created no vested interests, and did not operate to transfer the 
property so as to bring the case within any of the exceptions to 
the general right of repeal.

One cannot avoid seeing that the sterilising of property which 
would otherwise be productive, and the interference with plans 
ami schemes for improvement, without any liability on the part 
of the municipality for damages, is a great injustice: an injus
tice that apparently has appealed to the Legislature, for, in the 
draft of an Act now under consideration, the corporation are 
made liable not alone for costa but for damages.

In In rc McCall and City of Toronto (1894), 21 A.K. 256, a 
by-laxv had been passed under the Don Improvement Act, and 
the by-law had thereafter been repealed. It was conceded that, 
if the section above quoted applied, the by-law could he validly 
repealed; but it was argued that the section had no application 
to an arbitration under the Act in question. The majority of the 
Court took the view that the section applied, and that the by-law 
was. therefore, validly repealed. Mr. Justice Osier agreed in 
the result, holding that the section in question was of general 
application, that it applied to all municipal arbitrations, and that
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the repealing “by-law ought not to have been quashed, as I lie 
council could practically have attained the result which it ar
rived at by declining to adopt any award which might be made 
under the by-law which it repealed.’1

Then it is said that the expropriation by-law operated to vest 
the property in the municipality, and that the repealing by law 
would not operate to divest it, so that the plaintiff is eninled 
to demand in this action a reconveyance from the defendants.

Counsel for the defendants, upon the argument, expn-ssed 
readiness to have any necessary reconveyance at once made, as 
the defendants do not desire to inflict any further injury upon 
the plaintiff.

In rc Priitic and Toronto (1892), 19 A.It. 503, and II < 1 lac- 
pherson and City of Toronto (1895), 26 O.R. 558, are relied upon 
as shewing that this is the effect of the expropriation by law, 
particularly the passage in the judgment of Maclcnnan, .1 A . in 
the former case, at p. 522: “From the day the by-law 1515 was 
passed the lands . . . were laid hold of for that purpose. The 
right of entry and construction had been taken just as com
pletely and effectually as if the owner had granted it by deed, 
and it has belonged to the corporation ever since.”

With this 1 agree. The right of entry arose immediately the 
by-law was passed; and, if the arbitration had proceeded, the 
result would follow that compensation should be assessed ns of 
that date. This was the question then under consideration, and 
the words must be read having in mind the subject-matter of the 
discussion.

In Pc Macpherson ami City of Toronto, the question under 
discussion was the date from which interest was to run. Street, 
J., speaking of a by-law where the award had been taken up. said 
that the effect of the passing of the by-law was to prevent any 
dealing with the property by the land-owner from tile time the 
by-law was passed, and to vest the property immediately in the 
corporation as a public road. 1 do not think that he intended to 
determine that, upon the passing of a by-law, the property lie- 
came vested in the municipality, because the true nature of the 
by-law, as indicated by the decision in In rc McColl ami City of 
Toronto, is altogether repugnant to this idea. The right con
ferred by the statute is an option to take at u price to lx- deter
mined by arbitration; and the property cannot vest unless ami 
until the city either enter—when their option to refuse to take 
up comes to an end—or take up the award, or do some other 
unequivocal act.

Nevertheless, I think that the defendants ought to do every
thing necessary to remove any shadow of doubt or any possible 
difficulty that might In- suggested, even to an unreasonabb mind; 
and. if the defendants an* now ready to execute a reconveyance
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ami to pay the costs incurred by the land-owner in the expropri
ation proceeding!—these costs would, as I understand, be the full 
solicitor and client costs of the land-owner—«ml the costs of this 
action, 1 think the proceedings may be stayed ; as I do not 
think an action will lie in respect to any of the other matters set 
forth in 'lie statement of claim.

Otrdt'r avconlingly.
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Mnnitolui Court of Ap/fral, llowt lt, C.J.M., Hirhards, /\ rdur, Conn run, and 
Hoggort .1.1 1 ./-///. 9, 1913

1. At HO* (8 I B—"») — 1‘BKMATVBK ACTIONS—1'HM.IMIN AKY AKIIITK X I ION.
I'ntler the Arbitration Art. Man. 11111, eh. 1. a *tay of proeeeding* 

hIihuM lie ordered la-fore defenee in an action agiin-t a intiniei|iality 
for the price of the *upp1y ami installation of pumping machinery 
where no arhitration lunl taken place in pursuance of a stipulation in 
the contract to the elTctH that any dispute anting hv rea*on of tlie 
contract having licen cntcretl into, should la* refcrrc-l to ami determined 
hy the awartl of tin* City Engineer, if aiicli application to atay proceed
ing* ha* not In-cii an*wered hy evidence indicating hia* or other ground 
of di*qualilication of the arbitrator no named or leading to an infer
ence that the arbitration clauae of the contract no longer applied.

| Sort kern KlertrU• and Mfg. Co. V. City of Winnipeg, III D.L.R. 4 HU,
'id Man. L.R. 2i5, reversed. |

2. stay or raoceeniNiis 18 I—3)—Abiiitbatiox vi.ai m in coxtbavt—
onus ok disn.avi no.

The party oppiwing a motion to atay proceeding* liecau-c no arbitra 
lion had taken place under tlie arbitration clau-c of a eonat met kin con
tract niuat adduce priwifa by allidavit of the genuineneaa of hia conten
tion* that the arbitration clauae no longer appliea, or that he should 
not In* laiund thereby; it i* not aiilBek'nt merely to allege in the state- 
nieiit of claim facta which, if proved, would ahew a ca-e for the cxercbe 
of a judicial diacretion to refuse a atay. (Per Richard*. J.A.j

(Bristol v. Aird, (10131 A.C. 241. referred to.(
3. Amiiitbation (81—2)—Oonstbiition vuntwait— Submission ok Ilia-

Pt'TICS TO KNUINKK.H.
The alleged vomplelion of the work eontracteil for under a construction 

contract iba-a not withdraw the contract from the operation of chiu-a-a 
therein which provide that an arbitration «hall decide que*lion« arising 
jo» to the true meaning of the speeilteation* or from any eatl-e whatever 
during the continuance of the contract, and that auch arbitrator «hall 
In* sole judge of the Mlltteieney, quality rind quantity of the work done, 
and of every matter or thing incident to, bearing upon, or ari-ing out 
of the *|H-ci Heat ion* and the contract. t/Vr llaggart. -I.A. i

Appeal from dt*cision of Mactloimhl, J., Northern Electric and statement 
Manufacturing Co. v. City of W inni/ng, 10 D.L.R. 480, 20 Man.
L.R. 225.

Tht* appeal was allowed.
7*. A. Hunt, K.C., and ./. Prewlhomme, for tin* defendants.
Tapper, for the plaintiffs.
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Richards, J.A.:—The law is definitely laid down for m in 
Bristol v. Airil, (1913) A.C. 241. As I read the judgments in that 
case they, in effect, confirm the view taken by Sir (leorge Jessel, 
M.R., in Hodgson v. Bailway Passengers Assurance Co., L.R. !l 
Q.B.D. 188 at 191, where he says:—

I have always acted on the simple rule that where a party apphiiijt 
cannot adduce a reason in support of his application the Judge may he 
fled that no reason cxis's. The plaintiff* hi re arc in the position of a , Uj 
applying, and if there is any reason why the matter should not he referred t > 
arbitration, it is their duty to bring it forward and present it to the Juilip . ml 
if they cannot do so the Judge is quite justified in being satisfied that ti n. 
is no reason.

In Bristol v. Aird, [1913] A.C. 241, and other eases quoted to 
us. the parties who successfully opposed the motion to stay the 
action gave in answer to the at ion. proofs by affidavit* of 
the genuineness of their contentions, shewing the facts they relied 
on as grounds for refusing the motion.

What has the plaintiff done in the present case to shew why 
the action should not be stayed? No affidavits have been filed, 
or proofs given by him. He has not shewn that anything what
ever will have to be considered that does not arise directly under 
the contract. There is nothing to shew that the city engineer 
may have to give evidence or that anything he may have to say, 
or even that any views he may have formed, will be contradicted 
by testimony of any kind, or that he should, for any cause, Im> 
considered disqualified. In the absence of such proofs, it seems to 
me that we must assume, for the purpose of this appeal, that none 
can be given.

The plaintiff relies on the mere allegations in his statement <>f 
claim. If they are to be taken as evidence of his contention, 
then no contractor need ever In* bound by the arbitration clause. 
He has only to take care that his statement of claim shall contain 
allegations, which, if proved, would shew a case for the exerrhe 
of a judicial discretion to not order tin* stay of proceedings He 
could then, at the trial, simply abandon those parts of his pleading. 
They would have served his purpose by getting him freed from 
his contractual obligation to submit to a reference, and it would 
then he too late to stay tic* action, because of th.i

The argument that these allegations should be assumed to In- 
true as the defendants have not pleaded in denial, has no weight. 
If the defendants were to so plead, they would, by so doing, In- 
held to recognize the plaintiff’s right to maintain the action, 
notwithstanding the arbitration clause in the contract. Section 
fi of the Arbitration Act, 1911, under which the defendants applied 
for the stay only gives power to apply “before delivering any 
pleading or taking any other step in the proceedings."

It is hard to see how a reference clause could be more general, 
or sweeping, than the one before us is. It provides for the ref-

MAN.
C. A. 
1013

XOHTHKBN 
Kl.KlTBlC Si
Mro. Co. 

WlX.NIPMl.

Richarde, J.A.

4

7144



13 D.L.R.] Northern Electric v. Winnipeg. 25:1

ercnee to the city engineer, “.should any dispute arise from any 
cause whatever during the continuance of this contract.” The 
contention that the part so quoted is limited by the preceding 
words referring to the “construction or meaning of the spéci
fient ions” seems to me untenable in view of the wording of the 
paragraph containing them.

With the utmost respect, I think there was nothing 
before the learned Referee, or the learned Judge from whose 
decision this npi>enl is taken, to satisfy the onus that was on the 
plaintiff to shew why the matters in should not be the
subject of a reference under the clause in the contract.

I would allow the ap|>cnl and set aside the orders np|>ealed 
against, and direct a stay of proceedings in the action. Costs of 
the ap|M‘al to lie costs in the cause.
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Cameron, J.A.:—The arbitration clause in the contract here 
in (piestion is as follows :

H). Should any question arise respecting the true construction or mean
ing nf the speci float ions, or should any dispute arise from any cause what
ever during the continuance of this contract, the same shall Is* referred to 
the award, order und determination of the city engineer, whose award shall 
he hunting and conclusive.

It is argued that we should read the words “with reference to the 
specification»” after the word “whatever.” But I can see no 
warrant for this. Nor does it seem to me that the words “during 
tin* continuance of this contract” have the effect of narrowing the 
meaning of the words preeeding so as to exclude any of the causes 
of action set out in the statement of claim. This action is brought 
on the contract set out in the pleadings which has not lx*en per- 
furnied by payment by the city, and it < be said to Ik* con
cluded. The second part of the clause appears to lx* as wide as 
words can make it, so that it may and does include s of
every kind arising between the parties until the contract has been 
finally completed by performance. These disputes cannot, how
ever, relate to matters having no relation to the contract. In Re 
II ohe modern Adieu (leHellxchaft and The City of London, 54 L.T.R. 
•r>lN>, the clause there in question rend:—

All dispute* are to be settled by the engineer to the purchaser and the 
engineer to l>e up|Hiinted by the vendors or their umpire in case of difference,

It was held by Ix>rd Esher, in the Court of Ap|>eal, that these 
words are to lx* read as if they were

\ll disputes that may arise between the parties in consequence of this 
contract having been entered into.

I think that, there Ix-ing all these clauses in the contract as to 
any of which a might arise, this last was added to
nettle them all. I agree with what my brother Ixipcs has said,
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that ii dispute ns to the construction of the contract is within the 
clause. The question, therefore, comes to he, was this n dispute 
in consequence of the contract having been made?

I would say, therefore, that this arbitration clause before us 
must l>e read to mean

Should any dispute whatever arise by reason of this contract lu mi» 
been entered into, during its continuance.
The question, therefore, to be asked is: Could any of these matters 
of dispute have arisen except by reason of the contract having 
been made? Upon consideration, the answer to this question 
appears to me that they could not. The matters referred to as not 
coming directly within the contract cannot be said to have hnd no 
relation to it. On the contrary, it can be said that, had it not I men 
for the contract, they would not have come into existence at all.

The functions given the city engineer, as engineer on con
struction, and as arbitrator, are a valuable and vital factor in the 
consideration forming the basis of the contract as regarded from 
the standpoint of the city. This view is dwelt upon with much 
force and point in the judgments in Bristol Corporation v. . 1 ini, 
[1013] AX’. 241. The Courts must have good reason shewn why 
such parts of the contract should not be strictly performed. 
Bristol Corporation v. Aird (supra), 257.

If the tribunal so agreed upon is unfair in its constitution, the 
parties are estopped from setting that up. But there may lie 
something in the arbitrator that makes him an unfit person in he 
judge. But this must be considered by the Court “with a strong 
bins . . . in favour of maintaining the special bargain bet ween 
the parties.” The burden is on the plaintiff of establishing this, 
and that burden has not been discharged in this ease.

I concur in the judgments of Mr. Justice Richards and Mr. 
Justice Ilaggnrt, which I have read.

Haogaht, J.A.:—This is an action upon a written agreement 
between the parties to this suit entered into on or about March 
30, 1001), under which the plaintiffs were to supply and install a 
turbine pump and certain other machinery for the equipment of 
what was called well No. 7. The plaintiffs say that they supplied 
the machinery and they claim a large sum still owing them. 
They say they were prevented by delays and default for which 
they were not responsible from proceeding with the work. They 
make a claim for many additional items in connection with the 
work which they allege the defendants should pay, the total 
amount of which is $20,071.07.

The agreement contains a provision for referring disputes to 
the city engineer, which is below’ set out verbatim.

On suit being brought a motion was made before the Referee 
to stay proceedings under the submission clause and eh. I sec. 0, 
Manitoba Statutes 1011, known as the Arbitration Act. The
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Referee refused the order, holding that he had no ion.
On appeal to a Judge of the King’s Bench the order to stay was 
again refused on the ground that the learned Judge thought the 
claims sued for did not come within the terms of the arbitration 
clause in the contract.

This is an appeal in which the defendants seek to have the 
Judge’s order set aside and an order made staying all proceedings 
in the action.

Does the cause of action set out in the statement of claim 
come ' arbitration clause or agreement to refer contained
in the contract?

The contract does not consist simply of the paper dated 
March 30, 11100, and signed and sealed by the parties to this suit. 
In express terms it states there is to be read as a part of the con
tract some eight documents, amongst which is a paper called 
general conditions.

Clause 10 of the contract reads as follows:—
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10. Should any question arise respecting the true construction or mean
ing of the specifications, or should any dispute arise from any cause what
ever during the continuance of this contract, the same shall be referred to 
the award, order and determination of the city engineer, w hose award shall 
be final and conclusive.

With the foregoing is to he read the following elauses in the 
general conditions, and because of the variety of claims set forth 
by the plaintiff in its statement of claim I will cite freely from the 
conditions with a view of ascertaining whether every item sued for 
is within the contemplation of the contract : —

2. No extra work is to he undertaken hv the ci ntractor unless on the 
written order of the engineer, and no claim for such extra work will lie recog
nized unless such order has been made; nor will any extra whatever be al
lowed unless it is claimed in writing from the engineer within one month 
from the time of execution of said work claimed as an extra, and unless, also, 
such claim is accompanied with the written order of the engineer aforesaid.

From the commencement of the works by the contractor until full and 
final completion is certified to by the engineer, the work shall remain in 
charge of the contractor, and lie shall at his own cost and risk maintain 
them, and, making good all casualties and iiniierfcctions, hand over every 
thing in good order to the said mayor and council w it limit any ext ra charge.

13. The prices in the schedule, hereto attached, shall include the supply 
<>f all labour, pumps, tackle and all other plant and material fexcept w hen 
these materials are s|M>eially mentioned ns being provided), the cod of tem
porary work, and all risks and contingencies whatever connected with their 
respective items, and no claim for any extra payment beyond the amount 
arrived at hy measuring up the net amount of work *md pricing out the same 
in accordance with the schedule, will lie admitted under any circumstances

l*>. The whole of the works included in the specifications, and the eon 
tract, are to he executed to the satisfaction of the engineer, and in accord
ance with tin* drawings and directions furnished by him from time to time, 
lie is to he sole judge and arbitrator as to the mode in which the work is to 
he carried out whether the contractor is making satisfactory progress in
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view of the time for completion, the sufficiency, quality and quantity <.f t lie 
work done or materials furnished, and also of all questions that ina.\ nisi- 
as to the meaning or interpretation of the specifications and plans, uni 
every other matter or thing incident to, bearing upon or arising out of these 
specifications and the contract.

IS. The decision and award of the engineer upon all matters .iri-ing 
out of the contract shall be absolutely final, binding and conclusive. be
tween the contractor, the sureties and the mayor and council of the nt \ ,,f 
Winnipeg.

24. The contractor shall not have any claim or demand against tie city 
by reason of any delay on the part of the city, or its engineer or other oil « ers

28. Should any special kind of work not enumerated in the schedule. In 
found necessary in the execution of the contract, the price of the satin -hall 
be mutually agreed upon by the contractor and the mayor and come tl of 
the city of Winni|>eg; failing such an agreement the engineer shall lix the 
price, and if this is not agreeable to the contractor, the mayor and council 
of the city of Winnipeg shall then be at liberty to give the work in question 
to other parties, and no claim against the city of Winni|>cg shall be made 
by the contractor for such action, or any consequences thereof whatever.

As to the contention of the plaintiffs that the plaintiffs'claim 
is not within the* reference provisions of the contract, I would 
note that clause 10 in the contract proper that on the happening 
of either of two events there shall he a reference (1) “should any 
question arise respecting the true construction or meaning of the* 
specifications” or (2) should any arise from any cause
whatever during the continuance of this contract,” then the same 
(i.e., the meaning of the specifications or the* dispute) shall In- 
referred to the city engineer. The words “should any depute 
arise from any cause whatever” are comprehensive, but the plain
tiff claims that this did not arise during the contract.
They say the contract is finished. The work contracted for may 
lx* completed, hut surely the paying for that work is a part uf 
the contract.

General condition 15 read into clause 10 of the contract makes 
it wider, if possible to do so. Eliminating words that are not 
actually necessary, it reads:—
He (the city engineer) is to be the sole judge and arbitrator as to 
every other matter or thing incident to, bearing upon, or arising out of 
these specifications and the contract.

The comprehensive nature of these clauses called conditions 
seems to contemplate everything that was done or was likely to 
lx* done in the execution and e * work.

It is a little difficult to reconcile the many decisions that have 
been given under the reference clauses in partnership deeds, in
surance policies and building contracts. I think the observation* 
of Lord Esher, M.R., in Re Hohenzollern, etc., 54 L.T.N> • h» at 
597, are instructive in the present case. After setting out the 
nature of the contract and the submission clause, he proceeds to 
say:—

C-D
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Now of course nil disputes cannot mean disputes that have no relation 
at all to the contract. But I think that those words are to he read as if 
they were “All disputes that may arise between the parties in consequence 
of this contract having been entered into." I think that, as my brother 
Matthew pointed out in the Court below, there being all these clauses in the 
contract as to any of which a dispute might arise, this Inst clause was added 
to settle them all. I agree with what my brother tapes has said that a 
dispute as to the construction of the contract is within the clause. The ques
tion therefore comes to he, was this a dispute in consequence of tin* contract 
having been made?

The plaintiffs contend that on the record there is no evidence 
of a “dispute” between the parties. It is true that the defend
ants have not traversed the allegations in the statement of claim. 
They could not do so by a defence without waiving their rights 
under the submission clause and the Arbitration Act. Surely 
the papers shew a demand by the plaintiffs by the issue of process 
and a refusal to comply with that demand. This application 
is the first step in a defence. I think we may infer the existence 
of a “dispute.” In any event a supplementary affidavit could 
be allowed if necessary to prove that fact.

Again, I can understand the plaintiffs vigorously opposing 
the removal of the case to the tribunal mentioned in the contract. 
They may say with a good deal of force, although this is a suit be
tween the contractors and the city, it is really a difference or a 
dispute between the plaintiffs and the city engineer. He, or his 
department, no doubt prepared the plans and specifications, and 
suggested the general conditions. The plaintiffs may say that 
he has supervised the work, given his directions, made his inspec
tion, has reported to the city, has formed his opinion and has al
ready prejudged the questions he has to try ; further that he would 
naturally be biassed in favour of the city in whose service lie is 
engaged, and that he is to be the sole jtidge in a quarrel which he 
may have partly provoked himself; ami I am free to say that if 
this were an application to appoint some one as an arbitrator the 
Court, in its discretion, would endeavour to nominate an inde
pendent, competent, disinterested person not connected, with 
either party.

Hut in this case, with all these matters present to the minds of 
the contracting parties, knowing full well what might be the 
consequences, they create their tribunal, a domestic forum, 
and deliberately appoint their judge1. It is not open to any of the 
partie s to object to his competency for any of the above reasons, 
and no grounels of elisqualification have been set up. I have ne> 
doubt that the plaintiffs woulel not have got the work unless they 
submittM to this submission agreement. It would be present to 
the- minds of the parties that the jierson who had charge1 of the 
work from its inception could with little* trouble and expense 
adjudicate upon elifference\s while time une! costs woulel be- con
sumed in an eirdinary suit anel that engineers hedeling responsible
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positions are high class men. It is customary for large corpor
ations to protect themselves in this way and contractors submit 
to it.

The plaintiffs having chosen to put themselves in this position 
they cannot complain of the consequences. It was the intention 
of both parties that the disputes should be adjusted by tin- city 
engineer, and I read the contract as fully expressing that intention.

In Willesford v. Watson, L.R. 8 Ch. 473, in a lease of a mine 
there was a clause to refer disputes to arbitrators pursuant to the 
provisions of the Common Law Procedure Act, 1851, sec. 11 of 
which is the original of sec. G of our Arbitration Act, and it was 
held on construction of the lease that the Court would not decide, 
but would leave it to the arbitrators to decide whether the neuters 
in were within the agreement to refer. I^ord Si 11.orne
on p. 477 says, in speaking of the agreement and the posit inn of 
the parties:—

All the parties to this lease are hound by the agreement to refer, - .fur 
as aurh an agreement By law ran bind them. Then what is it they w* to 
refer to arbitration. It struck me throughout that the endeavour i.f the 
appellants has been to require this Court to do the very thing which the ar
bitrators ought to do, that is to say, to look into the whole matter. t«. ron- 
strue the instrument and to decide whether the thing which is complain.'.! of 
is inside or outside of the agreement. The plaintiffs in fact ask tin < >urt 
to limit the arbitrators’ power to those things which are determined by 
the Court to he within the agreement.

Page 478:—
In most of such eases the real question between the parties is whether 

the matter in dispute is within or without the agreement.

Page 480:—
The parties have made that agreement, they probably knew wh it were 

the reasons in favour of determining these questions by arbitration and wlmt 
were the reasons against it, and they made it part of their mutual « "iitrart 
that these questions should be so determined. The plaintiffs cannot there
fore, be now heard to complain if that part of their contract is earn I into 
effect.

In 1res v. Willans, 63 L.J. (N.S.) Ch. 521, part of the claim sued 
for was within the submission clause and it was admitted that a 
portion was not within it, the Court ordered a stay as In tin jwr- 
lion within the reference anil allowed the action to continue as to 
the rest of the claim. It was also held that a contractor « lio has 
agreed to submit disputes arising on the contract to (lie arbi
tration of the employer's engineer cannot aft-rwards object to 
the competency of the arbitrator on the mere ground that lie has 
already given his opinion as engineer with respect to matters 
which he is called on to arbitrate, that state of tilings being nws- 
sarily within the contemplation of the parties at the time of the 
agreement. Jackson v. Harry H. Co. (1893), L.R. 1 Ch IX 238,

C^D
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was followed and the reasons of Bowen, L.J., cited and approved. 
See Walmsley v. White, 07 L.T.N.S. 433.

In Vawdrey v. Simpson (1800), 1 Ch. 100, it was held that 
where articles of partnership contain a clause referring all matters 
in difference between partners to arbitrators the arbitrator has 
power to decide whether a partnership shall be dissolved and to 
award a dissolution, though the Judge has full power to determine 
on a motion to stay proceedings under the Arbitration Act, 
whether the matters in dispute shall Ik* tried out in the action or 
referred to arbitration.

It is correct, as the plaintiffs contend, that the Appeal Court 
will not interfere with the exercise of the discretion of the Judge 
in the Court below, if it is exercised judicially, according to well- 
known and ordinary principles; but here, as 1 understand the 
reason given by the Judge for the disposition he made of the 
application was that he “was clearly of the opinion that the sub
ject matter of the action is not within the arbitration clause of 
the contract,” from which finding, with all due respect, I dissent.

Now, as to sec. 0 of eh. 1, 1911, Manitoba. This is a repro
duction of sec. 11 of the Common Law Procedure Act, 1854, and 
practically a copy of the corresponding section in the English 
Arbitration Act, under which this application is made. It is to 
be observed that the onus is upon the plaintiffs to shew some 
valid reason why this Court should retain the jurisdiction and 
refuse to allow it to go before the tribunal chosen by the parties. 
I think the observations of Jessel, M.H., in Hodyson v. Railway 
Pass. Assce. Co., 9 Q.B.I). 188, are applicable here. This was an 
action on a policy. In the Act of incorporation there was a pro
vision for referring suits to arbitration similar to sec. G of our 
Arbitration Act. It was held there that the burden was 09 the 
plaintiffs. The Master of the Rolls, at p. 190, says:—

The only question here is whether the Court is satisfied that no suffi
cient reason exists why the matters in dispute cannot, or ought not to he 
referred to arbitration. No reason whatever has been adduced why they 
should not. I have always acted on the simple rule that where a party 
applying cannot adduce a reason in support of his application the Judge may 
be satisfied that no reason exists. The plaintiffs here arc in the position of 
*P»rt> applying and if there is any reason why the matter should not be 
referred to arbitration it is their duty to bring it forward and present it to 
tin- Judge, and if they cannot do so, the Judge is quite justified in being 
satisfied that there is no reason.

Since the argument, and after I lmd written the foregoing Mr. 
Tup|n r has submitted two additional authorities.

Freeman cf* .Son* v. Chester, (1911) 1 K.B. 783. A discretion 
had already been exercised by the Master and affirmed on appeal 
to a Judge. The conduct of the engineer was directly challenged. 
There was a controversy between the engineer and contractor. 
There were statements and denials. It was contended that the
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engineer ought to be precluded by his own admissions from as
serting that the works had not been completed to his satisfaction. 
Both Judges held that they would not interfere with the discre
tion already exercised; but Cozens Hardy, M.R., said : “It is 
clear that prim A facie the Court would give effect to such an agree
ment,” and Buckley, L.J., intimates that, if the matter had been 
for his judgment alone, he would have made an order to stay pro
ceedings. He affirmed the principles laid down in Jack son v. 
Barry li. Co. [1893] 1 Ch. 238, and Ivea v. I Viliam, 63 L.J.N.S. 
Ch. 521.

In discussing the question as to what disqualifies an arbitrator, 
Buckley, L.J., says at 790: “ I so entirely agree with the robust good 
sense of Bowen, L.J.’s language in Jackson v. Barry H. Co. {supra) 

. . . I cannot find that Mr. Priest had done anything to
unfit himself to net or render himself incapable of acting, not as 
an arbitrator without previously formed or even strong views, 
but as an honest judge of this very special and exceptional kind. 
To succeed the contractors must, in the language of Lindley, in 
Ives v. Wiliam (supra), attack the character of the engineer to 
such an extent and in such a manner as to shew that the engineers 
will probably be guilty of some misconduct in the matter of the 
arbitration: that they will not act fairly.”

The other authority submitted is the recent case of Bristol 
Corp'n. v. Am/, [1913] A.C. 241.

It was contended there that the engineer would be necessarily 
placed in the position of a judge and witness.

During the progress of a very large work, extending over a 
numlier of years, some subsequent verbal arrangement* were 
made between the cngim*er and the contractors as to certain 
changes in the material and portions of the work. The con
tractor claimed that certain substituted materials should be 
used and measurements should be made by another method than 
what was agm»d ujion in the original agreement. The engineer 
disputed this; therefore, right on the threshold of the enquiry 
was the question as to what these arrangements were, and that 
could only be ascertained from the oral evidence of the « ngineer 
and contractor. It was held that the engineer was placed in an 
anomalous and embarrassing position. Every one of the Judges, 
in the strongest terms, affirmed the principle of giving effect to 
the reference provisions of the contract, and pointed out the bene
fits to arise from the use of the domestic tribunal.

Lord Atkinson, at p. 249, says:—
I am as fully conscious as anybody can be of the great object "ii to re

ferring such matters as these to the ordinary tribunal of a Judy md jury 
or a Judge sitting alone, to decide. It would be cxficnsix'p and it cannot 
be supposed that a Judge, or a Judge and jury, could bring to the decision of 
such questions the trained experience and knowledge of a man in the po
sition of Mr. Squire (the engineer).
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And Lord Shaw, at p. 251, says:—
Where parties have agreed that the undertaker's engineer, whose judg

ment on details such as additions, alterations, measurements, etc., may of 
course have to be indicated in the course or at the conclusion of a contract 
is nevertheless to be arbitrator, then by that contract the parties stand 
bound. For the arbitrator is thus accepted by them as one who will be so 
guided by the dictates of justice and professional honour as tr, put aside the 
bias which is natural in favour of all his own prc-conccivcd opinions, and to 
act judicially.

And Lord Moulton, at p. 259, says:—
I think that one of the reasons why he is chosen is that he has a personal 

knowledge of the circumstances of the work and although there may be diff
erences of recollection with regard to things which have occurred during the 
course of the execution, his personal accpiaintance with the facts will in no 
wise hinder his being a good arbitrator, if he is an honest man.

Here, Mr. Ruttan’s conduct is not challenged. His compe
tency is not questioned, if we should refuse the order to stay in 
the present case, it would be tantamount to making the almost 
universal arbitration clause nugatory, unless both parties con
sented; because in all such cases it could be suggested that he had 
already formed an opinion, or would likely be biassed in favour 
of the eor|x>ration whose officer he was, or that he might be a 
ne- cssary witness. Here, on the record before us, there is not even 
a hint that he does not possess all the qualifications of a competent 
arbitrator.

Any man of the standing of engineers for large institutions 
and holding positions of responsibility, though afflicted with the 
usual human infirmities, cannot afford to do other than act fairly 
between the parties who appointed him their judge.

I would allow the appeal and make the order to stay proceed
ings asked for by the defendants. Costs to be costs in the cause.
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Howell, and Perdue, J.A., concurred.

A ppcal allowed.

Howell. O.J.M. 
Perdue, J.A.

Re COOPER.

Ontario Supreme Court, Kelly, ./. May 341, 1913.

1. Wills (8 IIIE—105—Bequest—‘‘Cash in bank”—What passes
UNDER.

Money on deposit with a loan company passes under a bequest of 
‘Viisli in bank" where *uch company accepts deposits from the public 
withdrawable by cheque.

2. Wills (8 III B—80)—Description of iieneficiarieh—Class—Uncer
tainty— Error in enumerating.

A l*-quest to a class will not be held void for uncertainty for a 
mistake in enumerating the members thereof.

[Itr Stephenson, Donaldson v. Hamhcr, [1897] 1 Ch. 75; and see Theo
bald on Wills, 7th ed., 768.]
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Motion by the executor» of the will of Francis Cooper, de
ceased, for nil order, under Con. Rule 938, determining two ques
tions of construction.

J. It. Code, for the executors.
//. T. Reck, for Barry S. Cooper and his adult children.
J. TytUr, K.C., for Margaret J. Fulton, Annie Fulton, and 

James B. Fulton.
J. li. Meredith, for the infant Annie K. Cooper.

Kelly, J. :—This application is to have it determined, first, 
whether, under the directioh by the testator, Francis Cooper, to 
his executors, to pay to his brother Barry S. Cooper “all my 
cash in bank,” Barry S. Cooper is entitled to moneys of the de
ceased deposited with the Canada Permanent Mortgage Cor
poration; and, secondly, who are entitled to the residue of the 
testator’s estate.

(1) The provision in the will disposing of “cash in bank" is 
as follows: “My said executors are also directed to pay to my 
brother Barry S. Cooper, of St. Louis, Mo., all my cash in bank, 
provided, however, that my trustees are at liberty to pay my 
funeral expenses out of said moneys in the bank as aforesaid; 
but my brother Barry S. Cooper is to be recouped out of the ren
due for any such advance for burial as aforesaid.”

At the time of his death, the testator had moneys on deposit 
in the Dominion Bank, in the Home Bank of Canada, and in the 
Canada Permanent Mortgage Corporation.

My opinion is, that he intended the money in the last-named 
institution, as well as the moneys in the other two places of de
posit, to go to hLs brother Barry S. Cooper.

(2) The residuary clause in the will is in these words: “All 
the rest and residue of my estate not heretofore disposed of tor 
payment of necessary expenses I direct my executors and trustees 
to divide equally between three nieces and five nephews of Barry 
S. Cooper share and share alike.”

The testator died in Toronto on the 14th June, 1912. and 
probate of his will, which bear» date the 20th May, 1912. was 
issued on the 14th August, 1912, to his executors, the Rev. Robert 
James Moore and William Payne.

The testator was a bachelor, and he left surviving him two 
brothers, Barry S. Cooper and William F. S. Cooper, and 
several nephews and nieces, children of his deceased brothers 
and sisters, as well as eight other nephews and nieces, the child
ren of his brother Barry S. Cooper.

So far as it is shewn. William F. S. Cooper was then a bache
lor. Barry S. Cooper’s nephews and nieces then numbered 
more than eight ; it is not made clear what was their exact num
ber. The executors appear to have doubts as to who is entitled 
to the residue.
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Dealing first, with the contention that the three daughters 
and five sons of Barry S. Cooper are the persons intended by 
the testator to be benefited : to " that view, it would be neces
sary to read into the will a word or words not used by the 
testator. For instance, the insertion of the word “children’* 
after the words “five nephews” would aid in arriving at that 
result; but, in doing so, the meaning of the will as made by the 
testator would be altered, and a meaning given to it altogether 
dfferent from that which the language used by him conveys. The 
chief ground for urging this view is, that the number of Barry 
S. Cooper’s children (three daughters and five sons) corres
ponds with the number of nephews and nieces of Barry S. Cooper 
mentioned by the testator. Except that there is (or may be) an 
error in stating the number composing the class to be benefited, 
the language of the will is clear as to where the residue is to go. 
The effect of so changing or adding to the language used by the 
testator would be to divert the residue from one class named by 
him and give it to another class. That would be making a will 
for the testator, and not declaring what his will means. What 
the Court has to do is to determine, from the language used by 
the testator, what was his intention. The expressed intention in 
this will is, to give the residue to the nephews and nieces of 
Barry S. Cooper. Perhaps the testator had in mind a different 
intention; perhaps he meant to say “children of Barry S. 
Cooper,” but he did not say that or express such different in
tention. Perhaps he was wrong in stating the number of Barry 
9. Cooper’s nephews and nieces — that is, the number com
posing the class intended to be benefited—he does, however, 
clearly indicate the class. The fact that the number of ews 
and nieces corresponds with the number of Barry S. Cooper’s 
children is not in itself sufficient to shew that he meant the 
children of Barry S. Cooper, or a justification for importing 
into the will, in order to give it that meaning, a word or words 
not used by the testator.

Nor do I think that the residuary clause is void for uncer
tainty, as has been suggested. The testator shewed an intention 
of benefiting a certain class; and where the Court, as a matter of 
construction, arrives at the conclusion that a particular class 
of persons is to be benefited according to the intention of the 
testator, if there has been an inaccurate enumeration of the 
persons composing that class, the Court will reject the enumera
tion: Ite Stephenson, Donaldson v. Ramher, [1897] 1 Ch. 75, 
l>< r Lord Russell of Killowen, C.J., at p. 81.

Bindley, L.J., in his judgment in the same case, at p. 
83, puts it this way :—

If the Court comes to the conclusion, from a study of the will, that the 
tv-tator's real intention was to benefit the whole of a class, the Court
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should not nml will not defeat that intention liecause the testator lu- 
made a mistake in the number lie has attributed to that class. The Court 
rejects an inaccurate enumeration.

A. L. Smith, L.J. (at p. 84), states the same conclusion, 
and then goes on to draw a distinction between the cases in 
which something is struck out from the will, and those cases 
where the Courts are asked not to strike out something from, but 
to add something to the will.

Jarman on Wills, 6th ed., vol. 2 (at p. 1706), in dealing with 
the same question, says:—

It ofter happens, that a gift to children describes them as consisting 
of a speciiicu number, which is less than the number found to exist at the 
date of the will. In such cases, it is highly probable that the testator lias 
mistaken the actual number of the children; and that his real intention is, 
that all the children, whatever may be their number, shall be included. 
Such, accordingly, is the established construction, the numerical restriction 
being wholly disregarded. Indeed unless this were done, the gift must be 
void for uncertainty, on account of the impossibility of distinguishing 
which of the children were intended to be described by the smaller mini 
her specified by the testator.

And at p. 1708 :—
The ground on which the Court has proceeded is that it is a mere 

slip in expression, ami the circumstance that the testator knows the true 
number of children is not % sufficient reason for departing from the rule.

The testator may have been aware of the number of the 
children of his brother Barry S. Cooper; it is not clear that lie 
knew the number of this brother’s nephews and nieces. Barry S. 
Cooper himself, from his affidavit filed, seems to have some doubt 
of the exact number of his nephews and nieces.

My conclusion is, therefore, that, on the true reading and 
construction of this will, the residue is to go to the nephews and 
nieces of Barry S. Cooper, living at the time of the testator's 
death, irrespective of the fact that the number named by the 
testator, namely, three nieces and five nephews, may be more or 
less than the real number at that time.

Costs of all parties out of the estate, those of the executors 
as between solicitor and client.

Declaration accordingly
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Re OCEAN FALLS CO.
British Columbia Supreme Court, Murphy, J. May 12, 1913.

1. Corporations and companies (8 VI A—305)—Winding-up—Prior de
benture receivership.

When opposed by a large proportion of company creditors a wind
ing-up order will 1* refused where, if granted, "the chances of the 
creditors obtaining payment would Ik; diminished; or where, by reason 
of the property of the company being held by a receiver for its de- 
benture holders, there would be nothing on which the order could 
operate.

Petition by certain creditors of an incorporated company 
for an order to wind up the company under the Winding-Up 
Act, ELS.C. 1906, ch. 144.

W. A. Macdonald, K.C., C. S. Arnold, and L. St. J. Stcdman, 
for petitioning creditors.

È. P. Dans, K.C., for the company.
Sir Charles Hibbert Tapper, K.C., for the debenture holders.

Murphy, J. :—Whilst as a general rule a creditor who has 
brought himself within the provisions of the Winding-Up Act 
(Can.) is entitled to a winding-up order ex débita justitiœ, this rule 
is not without qualifications. If the order is opposed by a large 
proportion of th creditors of the same class, as is the case here 
for a reason tha commends itself to the Court and if it be not 
shewn that such order will have something to operate upon making 
it at least probable that it will result in the creditor being paid, 
then the Court exercising a sound discretion should dismiss the 
petition. Such seem to me to be the principles laid down in the 
authorities cited to me on the argument in so far as I can ascertain 
them during the very limited time at my disposal. I am told 
that delay in giving a decision will be disastrous to large interests. 
Hence, although I have not been able to consider the matter as 
fully as I would have wished, I am of the opinion that this applica
tion should be dismissed.

The reason for the opposition of the majority of the creditors 
is, I gather, that they fear a winding-up order will render their 
chance of getting payment less than it is at present. That appears 
to me to be a sound reason if founded on fact, and business men 
such as are the dissentient creditors ought to be the best judges 
of the real position. It has not been shewn that the order will 
have anything to operate upon. I understand all the company's 
property is in the hands of a receiver for the debenture holders. 
The petition is dismissed without costs.

B. C.
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Petition dismissed.
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1. Tax km (§111 n 1—110)—Assessment—Validity—Inclusion of i*h
KKTY NOT OWNED BY RATEPAYER OR NOT ASSESSABLE.

An entire assessment on land, some of which did not belong to t ,■ 
ratepayer assessed, or was Crown land not subject to taxation, will 
l»e quashed where there is nothing in the assessment list to identify t!i0 
lion-assessable land from that which was assessable.

2. Taxes (9111 111—113)—Assessment—In whose name—Subskqi i nt
purchaser—Validity.

An assessment of land exempt from taxation in the name of miv u 
was not the owner at the time the assessment was made, is void, n ■ 
withstanding he subsequently acquired title to the land with know ! 
of such assessment.

3. Taxes (§ III 1)—130) — Assessment — Correction—Assess min i m
property to one who subsequently becomes owner.

An assessment of land in the name of one who suleequently liera me 
its owner cannot be corrected under sec. 07 of 53 Viet. (X.H.) ch. f.7. 
since such section does not apply where the assessment to be com :-1 
was made without jurisdiction.

4. Certiorari (§ 1 A—8)—Use ok review of tax assessment—St a i ;
TORY PROHIBITION—WANT OF JURISDICTION.

A writ of certiorari may issue to review a tax assessment notwith
standing the prohibition of sec. 60 of 53 Viet. (X.H.) ch. 73. that mi !i 
wmi shall not !-<• issued until after an appeal to the town « 
where the objection to the assessment goe- to the jurisdiction of the 
assessor to make it.

Statement Hearing of mol ion upon a ruin nisi to ipmsh a municipal 
tax assessment attains! the Grand Falls Co., Ltd., made hy the 
respondent, the town of Grand Falls.

P. ,/. Hughes, for the town of Grand Falls, shewed nmur 

against a rule nisi to quash an assessment against the Grand 
Falls Company, Limited, hy the town of Grand Falls for the 
year 1912.

P. It. Taylor, for the Grand Falls Company, Limited, argued 
ill support of the rule.

White. J.

The judgment of the Court was delivered by
White, J. :—At the last September sittings, upon the appli

cation of the Grand Falls Company, Limited, a rule absolute 
for certiorari to bring up the assessment for rates and taxes 
levied upon the ratepayers of the town of Grand Falls for the 
year 1912, was granted by this Court together with a rule nisi 
to quash such assessment or so much thereof as assessed against 
the Grand Falls Company, Limited, on real estate situate in 
Ward One in said town, and valued by the assessors in such as
sessment at $50,000 the sunt of $585.30 for school taxes, ami the 
further sum of $740 for civic purposes. The rule was granted 
on two grounds :—
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1. That the said company owned no property in the Raid town when 
the assessment was made.

2. That the lands in respect of which the company was assessed were 
held under lease from the Crown, and were, therefore, not assessable.

The matter was argued at this sittings by the town in shew
ing cause, and by the company in support of the rule. The mat
erial facts as they appear from the evidence before us, are as 
follows: A company was incorporated under the name of the 
Grand Falls Power Company, Limited by letters patent issued 
March 24, A.I). 1905, under authority of the Act of Assembly, 3 
Edw. VII. eh. 3, with power inter alia, “to acquire the water 
power at Grand Falls, in the county of Victoria, and Province of 
New Brunswick, and all lands, interests in lands, rights, water 
rights, easements, franchises and privileges necessary for the effi
cient operations of the company,” and “to develop at Grand 
Falls aforesaid hydraulic power and generate electric power, and 
to buy, sell, store, transmit and otherwise deal in and with power 
for general commercial and other purposes,” and to construct 
and operate pulp, saw-mills and other works or manufactures 
of any kind, together with other extensive powers which it is 
unnecessary to specify. It is sufficient for the present ease, to 
state, that while the powers given to the company are very wide, 
including power of expropriation, it is quite clear, and I think 
it is not disputed, that the company is one incorporated for 
commercial purposes, ami for profit, and that the same is a pri
vate company as distinguished from a 3, or quasi-public, 
corporation created for the public benefit. The letters patent 
referred to were confirmed by Act of Assembly, 5 Kdw. VII. 
(X.B.) eh. 17.

It appears, by a recital in the Act of Assembly. 1 George 
V. (N.B.) eh. 128, that the Grand Falls Company, Limited, is 
a corporation incorporated under the Companies’ Act of the 
Dominion of Canada, and it was stated by counsel supporting 
the rule, that its head office is at Montreal.

The Act last-mentioned, after reciting that the Grand Falls 
Water Power and Boom Company “is possessed of certain pro- 
perty, rights and interests at and in the vicinity of Grand Falls, 
the acquirement of which is requisite for the adequate and bene
ficial development of the water power of said Grand Falls,” and 
that the Grand Falls Power Company, Limited, had acquired 
from the Lieutenant-Governordn-council n tense of the (Irnml Katie, and 
the water |>ower thereof, nml of the Crown land# nt nml in the vicinity of 
liraml Kail#, requisite for it# purjMHo#, and hath conformed to the term# 
nml renditions of said lease, nml. in accordance with the provisions thereof, 
ns iiim-mled by Act of Assembly, 7 Edw. VII. eh. 41;

And that,
it is in the best interest of the Province that the acquirement of the pro-
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perty and rights in the vicinity of Grand Falls, necessary for the full de
velopment of the great water power there existing, should be proceed-• I 
with, without the delays incident upon contention in respect thereof, an I 
that the conflicting interests should be harmonized to the end that 1 lie 
erection of plant and erection of a large industry at Grand Falls may l*> 
expedited ;

And that,
for the reconciling of conflicting interests, an agreement between the Grand 
Falls Power Company, Limited, and the Grand Falls Water Power and 
Hoorn Company, hath been reached, and hath been ratified and confirmed 
by formal resolutions of the shareholders of the said respective companies 
whereby the interests of the two companies have been agreed to be con
solidated by sale and conveyance to the Grand Falls Company, Limited, a 
corporation duly incorporated and organized under the Companies Act 
of the Dominion of Canada, of all the respective assets, property, rights 
and franchises of the said Grand Falls Power Company, Limited, and the 
Grand Falls Water Power and Boom Company, save and except the moneys 
deposited as hereinbefore mentioned by the Grand Falls Power Company. 
Limited, with the Receiver-General of the Province, to the intent that 
the said Grand Fulls Company, Limited, shall, under and by virtue of tlii-% 
Act, become vested with the franchises, rights, powers and privileges here
tofore vested in either the Grand Falls Power Company, Limited, or in 
the Grand Falls Water Power and Boom Company.

The Act of Assembly enacts as follows:—
1. The acquirement by the Grand Falls Company, Limited, a corpora

tion duly incorporated under the Companies Act of the Dominion of 
Canada, of all the property, assets, rights, privileges and franchises of 
the Grand Falls Power Company, Limited, and of the Grand Falls Water 
Power and Boom Company (save and except the deposit heretofore made 
by the Grand Falls Power Company, Limited, with the Receiver-General 
of the Province), under the terms of the agreement between the two last- 
named companies, for the consolidation of their interests, is hereby author 
ized, ratified and confirmed.

2. Subject to the conditions, restrictions, and limitations heretofore 
imposed upon the Grand Falls Power Company, Limited, by its charter, 
and the Acts of Assembly in relation thereto, and by the lease of the 
Grand Falls and water power thereof, all and singular, the charters, 
franchises, rights, powers, and privileges heretofore conferred upon or 
vested in the Grand Falls Power Company, Limited, and the Grand Falls 
Water Power and Boom Company shall upon the carrying into effect ->f the 
agreement between the said Grand Falls Power Company, Limited, and the 
Grand Falla Water Power and Boom Company, for the consolidation of 
their interests, of which fact conclusive evidence shall be established by 
the filing with the Provincial Secretary of a certificate to that effect, 
signed by the respective presidents of the Grand Falls Power Company, 
Limited, and of the Grand Falls Water Power and Boom Company, and 
upon the compliance by the Grand Falla Company, Limited, with the 
provisions of this Act thenceforth be vested in the said Grand Falls ( om- 
panv, Limited, to the same full extent and effect as the same are now 
vested in and exercisable by either of said companies.
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By the affidavit of Mr. John J. Gallagher, barrister, and 
town clerk of the town of Grand Falls, it appears that there was 
registered in the Victoria County Records (by which, I take it, 
is meant the office of the registrar of deeds in and for Victoria 
County), on August 10, 1912, two several indentures of assign
ment, each bearing date January 12, A.I). 1912, and each, by 
the certificate of proof accompanying the same, stated to have 
been executed on February 15, A.D. 1912; and that by one of 
the said indentures, made between the Grand Falls Power Com
pany, Limited, of the one part, and the Grand Falls Company, 
Limited, of the other part, the Grand Falls Power Company, 
Limited, did transfer, assign and set over “all those certain 
lands within the limits of the town plat of the said town of 
Grand Falls fronting on the upper basin (so-called), and 
described as follows:” (then follows a lengthy description by 
metes and bounds of the lands conveyed),
which said hinds were leased by the said town of Grand Falls to tin* said 
Grand Falls Power Company, Limited, by a certain indenture of lease 
dated December 12, A.D. 1007, and registered in the Records of said county 
of Victoria in book “F,” No. 1, etc., etc. Mr. Gallagher's a Hid a vit further 
states that the second of the said registered indentures is an assignment 
of lease whereby the Grand Falls Power Company, Limited, did assign, 
transfer and set over unto the said Grand Falls Company, Limited, its 
successors and assigns, a certain indenture of lease made by His Majesty 
the King represented therein by Frank J. Sweeney, Surveyor-General of 
the Province of New Brunswick, party thereto of the first part, and the 
said Grand Falls Power Company, Limited, of the second part, with all 
rights, privileges, franchises, powers, water, lands and appurtenances, de
scribed as follows: The said Grand Falls and water power thereof and 
tlm use of the water thereof, and all the land owned by the Crown in 
right of the Province upon the banks, of the Saint John river, and under 
the said river, and under the waters thereof, and within two miles of the 
said Grand Falls with the right to the exclusive use of the same for the 
development of all water power (subject, however, to all existing leases, 
if any, of said lands), with all and singular the rights, members and ap
purtenances to the demised premises belonging or in any wise appertaining, 
subject to the covenants and conditions therein contained.

Mr. Gallagher’s affidavit also contains the following para
graph

10. That the only lands owned by and leased to the said Grand Falls 
Power Company, Limited, at the said town of Grand Falls, at any time, 
were the said Grand Falls, and power and privileges thereof, described in 
the 5th paragraph of this affidavit and the leasehold lands described in 
the 4th paragraph hereof, and leased by the said town to the said Grand 
Falls Power Company, Limited, and it was upon such that said last- 
mentioned company was assessed in the year of our Lord, one thousand 
nine hundred and eleven, which was the first assessment made thereon.

There is nothing in the assessment list of the said town be
fore us on certiorari by which it is possible to identify the lands

N. B.
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in respect of which the assessment complained of was madv 
but I do not understand it to be disputed that such assessment 
was made in respect of the lands assigned and conveyed by tie 
two registered indentures above referred to. At all events tie r, 
is nothing before us to shew that the sum of $50,000, which th 
assessors placed as the value of the lands assessed, does not 
cover and include the lands leased from the Crown to the Grand 
Falls Power Company, Limited, so that, if the Grand Falls 
Company, Limited, are right in their contention, that the lens< 
hold interest in said lands demised by the Crown is non-assi > 
able, the whole assessment against the said company would hav 
to be quashed, as we have nothing before us to enable us to sop 
a rate what is bad from what is good.

In answer to the affidavits submitted on behalf of the town. 
Mr. Taylor, who appeared for the Grand Falls Company. Lin* 
ited, read an affidavit of Sir William C. Van Ilorne, the first 
three paragraphs of which I quote :—

1. That, on tlm organization of the Grand Falls Company, Limited, I 
was elected president thereof.

2. That the said company was organized for the purpose of taking over 
the property at Grand Falls of the Grand Falls Water Power and Boom 
Company, and the Grand Falls Power Company, Limited.

3. That a meeting of the parties interested in the said Grand Falls 
Power Company, Limited, ami the said Grand Falls Water Power and 
Boom Company, and certain American interests connected with the In 
ternational Paper Company, was held at my house at Saint Andrews, mi 
the 29th day of July last, when the terms for the acquirement of said pn 
perty were finally completed, and it was not until after the said meeting 
that the deeds of the projierty of the Grand Falls Water Power and Boom 
Company and the Grand Falls Power Company, Limited, were delivered t > 
the said Grand Falls Company, Limited.

It will be observed that the sections of this affidavit which 
I have quoted and which are the only ones dealing with the 
matter, do not specifically state that the registered conveyances 
referred to by Mr. Gallagher in his affidavit, were those which 
were not delivered until after the meeting referred to by Sir 
William C. Van Ilorne. Hut an affidavit of Mr. Powell was 
read by Mr. Taylor, which, as it is short, I will quote in full

1. That representing certain parties who were considering acquiring 
an interest in the Grand Falls Company. Limited. I attended a meeting 
of the parties interested in said company at St. Andrews, Mr. Gregory <»f 
Messrs. Gregory & Winslow, representing the Grand Fails Power Company. 
Limited, and Mr. Melx-an of Messrs. Weldon & McLean, representing the 
Grand Falls Water Power and Boom Company, and that at said meeting, 
arrangements were completed for the purchase of the properties of said 
two last-mentioned companies by the Grand Falls Company, Limited, and 
that until said meeting, no transfers had been completed nor was the pro
perty of the two older companies conveyed to the new company until after



13 D.L.K. | The King v. Grand Falls. 271

said meeting, when the negotiations being completed, the deeds were de- N. B.
livcred. and thereafter my firm cuiwed the said deeds to lie registered at -----
Andover.

. 1913
Taking these two affidavits together, coupled with the fact -----

that it was not disputed by Mr. Hughes, that their effect is to T,,E K,XM 
deny delivery, until after the meeting referred to, of the two town or 
deeds of assignment specified by Mr. Gallagher in his affidavit, Grand

1 think we may take it as established that delivery of said last- *'AU,H-
mentioned deeds was not made to the Grand Falls Company, wi.it., j. 
Limited, prior to July 29, 1912, while it appears by the affi
davit of one of the assessors that the assessment was made on 
May 21. A.I). 1912.

There can be no doubt, I think, that a deed takes effect only 
from the date of its delivery. If it is necessary to eite authority, 
on what I take to be so well-settled law, I would refer to FI phi li
st one on Deeds, at 119. where the author quotes the language 
of Patteson, J., at 292, in Browne v. Horton (1847), 5 I). & L.
289, as follows:—

The rule uniformly acted upon from time of Clayton's case to the pre
sent day is, that a deed or other writing, must lie taken to speak from the 
time of its execution, and not from the date apparent on the face of it.
That date is. indeed, to Ik* taken primft fwic as the true date of execution ;
Imt as soon as the contrary appears, the apparent date is to be utterly 
disregarded.

As it appears, therefore, that the Grand Falls Company,
Limited, were not, at the date of the assessment, the owners of 
the land in respect of which they were assessed, the assessors 
could not lawfully make against them the assessment complained
of.

Mr. Hughes, representing the town, pointed out to us that, 
by the Act, 53 Viet. eh. 73, incorporating the said town, and 
making certain provisions therein in respect to rates and taxes, 
it is provided, under sec. 69, as follows:—

Any person thinking himself aggrieved by any assessment made under 
thi- Act, or the agent of any non-resident, may appeal by petition under 
oath, made liefore a justice, to the council at any time within thirty days 
after the date of the notiis* of assessment served on him or left at his 
last known place of residence, and the council shall have power to grant 
such relief, and no appeal shall lie made against such assessment by 
certiorari or otherwise, until the matter has been first brought liefore the 
tow a council as herein provided ;
ami contended that as the Grand Falls Company, Limited, have 
not appealed against their assessment under that section, they 
cannot proceed by certiorari.

Mut the objection urged against the validity of this assess
ment against the said company, goes, I think, to the jurisdiction 
of tin- assessors, to make such assessment, and therefore, accord-
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ing to well-settled principles of law, certiorari is not taken awn . 
by the section quoted. It is true that the granting of relief f>\ 
certiorari is discretionary with the Court, and I confess that 
there are circumstances connected with this case, which would 
induce me to consider whether this discretion might not properly 
be exercised in refusing to quash this assessment, if I were con
vinced that such refusal would enable the town to collect from 
the appellant company the taxes imposed.

By an affidavit read by Mr. Taylor, subject to objection by 
Mr. Hughes, it appears that the certificate, which, by sec. 2 of 
ch. 128, 1 Geo. V. above set out, is made conclusive evidence that 
the transfers and consolidation in said section mentioned took 
place, was duly filed, pursuant to the said section. Therefore, 
while the agreement referred to in the recital of the said Act. as 
having been “reached and ratified and confirmed by formal 
resolutions of the shareholders of said respective companies’* is 
not set out in the Act, nor does said Act provide any place where 
such agreement shall be filed, so that contents of same may lie 
ascertained upon search, there is, I think, sufficient before us to 
indicate that the Grand Falls Company, Limited, are now, not 
only the owners of the land in respect of which the disputed 
assessment was made, and that they took such lands with the 
knowledge of such assessment, but that the charter and fran
chise of the Grand Falls Power Company, Limited, are vested 
by statute in them.

By section 67 of 53 Viet. ch. 73, which is practically iden
tical with sec. 122, of ch. 170, Con. Stat. N.B., 1903, it is pro
vided :—

If in any assessment as nf< r< said it aliaII happen that property bel-m 
ing to une person shall lie a- -ed against another person, or if the name 
of any person liable to lx- *mI shall have liven omitted in the assu
ment list, or if any err hall occur in the addition, extension or ap
portionment of any pin the said list, it shall be lawful for the said
assessors to correct su...... rrors and supply such omissions at any time
before another assessment is made for a similar purpose.

If the learned counsel for the town is right in claiming, as In- 
docs, that under this section, upon the assessment complained of 
being quashed, the assessors can assess the Grand Falls Power 
Company, Limited, in respect of the lands in question, and that 
such assessment, if made, will take effect nunc pro tunc, and 
be binding upon the lands in respect of which the same is made, 
then it must follow that the Grand Falls Company, Limited, 
would eventually have to pay the tax in order to protect the 
lands so assessed, of which they are now the holders. Assuming 
that Mr. Hughes is right in this contention, as to which, how
ever, I express no opinion, it appears to me to afford a reason 
for quashing the present assessment rather than for sustaining
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it; because I am disposed to think that if the assessment were 
not quashed, it would still he unenforceable against the Grand 
Falls Company, Limited, for want of jurisdiction in the assess
ors of the said town of Grand Falls to make the assessment 
which they have made ; while, on the other hand, if he is cor
rect in his view of the law, then a new assessment, if made, 
against the Grand Falls Power Company, would he enforceable. 
I am, therefore, of the opinion that so much of the assessment 
made by the assessors of the said town of Grand Falls for the year 
1912 as assesses against the Grand Falls Company. Limited, for 
rates and taxes other than school taxes, should be quashed, and 
that the assessment thus amended should be remitted to the as
sessors without any prejudice to any rights the assessors of said 
town may have to assess the Grand Falls Power Company, 
Limited, on lands rateable against said company, at the time said 
assessment was made out.

As it is quite clear that the said town did not make, and 
could not legally make, any assessment in respect of school taxes, 
so much of the rule as asks us to quash the assessment in respect 
of school taxes, must fail.

Having reached this conclusion, it is unnecessary to discuss 
the second ground upon which the rule was granted.

I think, under the circumstances, there should be no costs 
to either party.

N. B.
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Assessment qua.shtd in part.

BENSON v. HUTCHINGS. MAN.
Manitoba Court of King'» liench. Trial before Metcalfe, J. June 18. 1913. K. B.
1. Evidence ($ XT V—A2A)—Paroi, evidence concerning writings—Col- 1013

LATERAL AGREEMENT.
One who, to the knowledge of the seller, purchase* land under a 

written agreement in hi* own name, for n syndicate lie was about to 
form, of which he is to lie a mendier, may shew a contemporaneous 
parol promise by the seller to pay him for organising the syndicate, 
since such evidence does not tend to alter or vary the written agree-

Trial of an action upon a cheque given for $1800 in respect of statement 
a syndicate agreement for dealing in real estate in which a counter
claim was set up for a like amount.

Judgment was given for the plaintiffs on the claim and for the 
defendant on the counterclaim.

('. P. Wilson, K.C., and H. Mackenzie, for plaintiffs.
J. //. Leech, for defendant.

Metcalfe, J.:—John R. Benson, in his lifetime, was the Metr.ur.j, 
owner of property at the corner of McDermott avenue and Rorie 

18-13 O.L.R.
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street in Winnipeg. Being desirous of selling the same, he inter
viewed Mr. E. F. Hutchings, with whom he had been acquainted 
many years. He told Hutchings that he wanted $1,200 a front 
foot for his property. He had with him and produced a blue 
print of the plan. Together they figured an equitable adjust
ment of the frontage, and at $1,200 this came to $130,800.

Hutchings told Benson that he would not buy it himself, but 
that it was possible he could form a syndicate of five, of which he 
himself would be one; that it would lie worth something to form 
such a syndicate and carry the deal through; that he was a busy 
man himself and could not attend to the detail work of the same; 
but that if Benson would allow him $1,800 he would employ some
one to look after the details, and would try and form the syndicate 
to purchase the property. Hutchings mentioned some names as 
other possible members of the syndicate. Benson favoured 
Hutchings’ suggestion and agreed to pay him $1,800, if he could 
syndicate the property. Hutchings arranged with one Forking 
to do the detail work in forming the syndicate, he and Forking to 
participate in the $1,800; but it does not appear that it was agreed 
at that time in just what proportion the $1,800 was to be divided. 
Forking then procured an option from Benson to Hutchings at 
the price of $136,800. He then formed the syndicate. Later the 
property was transferred to Hutchings. Throughout the negoti
ations Benson knew that Hutchings was acting on behalf of the 
syndicate. Although tin* property was transferred to Hutchings 
a mortgage was taken back from the five members of the syndicate. 
The mortgage was for $100,000.

At the time of the delivery of the transfer and the mortgage the 
balance of the price was paid by the cheques of Hutchings one for 
$35,000 and one for $1,800. Hutchings says that on leaving the 
office of the solicitors he asked Benson to endorse back to him the 
cheque for $1,800; but Benson said, “1 will see you later,” then 
making an appointment which Benson did not keep. Where
upon, Hutchings becoming suspicious stopped payment of the 
$1,800 cheque.

The action was brought by Benson on the cheque. The de
fendant counterclaimed for the payment of the $1,800. Subse
quently Benson died. By order of revivor his executors are par
ties. I have no doubt that Benson agreed to pay Hutchings the 
$1,800. There is evidence to corroborate Hutchings. 1 think 
there must be judgment for the plaintiffs on the cheque.

As to the counterclaim, counsel for the plaintiff argues that 
the evidence of the verbal agreement ought not to be received, 
urging that it is in variation or contradiction of the written cun- 
tract wherein the price is expressed to be $136,800. No authority 
is necessary for the proposition that evidence may not be admitted 
of an oral agreement to contradict or vary a written document.

If this were a sale in fact from Benson to Hutchings and no
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services were to he performed it may be that the defendant could 
not recover for an allowance on purchase price not expressed in 
the written contract. In so far as this action is concerned, as 
there were services to Ik- performed for which Benson agreed to 
pay, I think verbal testimony of such contract is admissible and 
that the defendant may recover on his counterclaim.

There will be judgment for the plaintiffs for SI ,800, and judg
ment for the defendant on his counterclaim for $1,800. Follow
ing the ordinary course there would be costs to each party follow
ing these events. But as these would very likely about equalize, 
and after consultation with counsel, I allow no costs to either party.

MAN.

K. B. 
1913
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Hutchings.

Metcalfe, J.

Judgment accordingly.

AVERY v. UAYÜGA. ONT.

Ontario Supreme Court (Appellate Dir ini onI. Meredith, Maelarcn, S. C.
Magee, anil llodgint, JJ.A, April 21, 191.1. jgjg

1. Garnishment (8 I f—IS)—Wiiat budjkct to—Bank deposit of In
dian LIVING ON RESERVE.

Money deposited to his own credit in n bank lieyond the Indian re
serve by an unenfranchised Indian living on a Reserve, is subject to 
garnishment as personal property outside of the Reserve and not with
in the prohibition of see. 102 of that Act as to liens or charges mi 
non-taxable property of Indians.

|/f. v. l.oritt, 28 Times L.R. 41, referred to.]

2. Garnishment (8 If—IS)—What suiiject to—Property of Indian—
Personalty not subjected to taxation.

The fact that personal property is not. subjected to taxation by 
the laws of the province, does not prevent money deposited in a hank 
lieyond a Reserve by an unenfranchised Indian living on a Reserve, 
l»eing subject to garnishment or other charge under sec. 102 of the 
Indian Act. R.S.C. 190(1, eh. 81.

An appeal by the primary debtor from the judgment of the Statement 
Judge of the County Court of the County of Haldimand, in an 
action in the First Division Court in that county, adjudging 
that the garnishees should pay to the primary creditor n debt 
due by the garnishees to the primary debtor.

({. I). lit yd, for the appellant:—It is sought by the respon- Argument 
dent to attach moneys standing to the appellant’s credit in the 
Union Bank at Hagersville. The appellant is an unenfran
chised Indian, living on an Indian Reserve, and it is submitted 
that the deposit in question is not “personal property outside 
of the reserve/* within the meaning of see. 99 of the Indian 
Act, R.S.C. 1906, ch. 81 ; and, even if it is such property, it is 
not “subject to taxation,” within the meaning of sec. 102 of the 
Act. The money in question was the produce of farming 
activities; and, under the Ontario Assessment Act, 4 Edw. VII.
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ch. 23, sec. 5, sub-sec. 15, a farmer’s income derived from his 
farm is not subject to taxation. Under the present law personal 
property is no longer subject to taxation ; and this money is, 
therefore, exempt, even in the hands of a white man. He 
referred to Simkcvitz v. Thompson (1910), 16 O.W.R. 865, a 
Division Court case.

II. Arrcll, for the respondent, argued that the locus of the 
property was “outside of the reserve,” being in the bank at 
Hagersville, and that it was subject to taxation under the 
correct construction of sec. 102 of the Indian Act. It was, 
therefore, exigible in execution under that section.

The judgment of the Court was delivered by

Meredith, C.J.O. :—The appellant is an unenfranchised In
dian, living upon an Indian reserve ; and the debt due by the 
garnishees to him is represented by a deposit standing at his 
credit in the branch of the garnishees’ bank at Hagersville.

The questions for decision are: (1) whether this deposit is 
personal property outside of the reserve, within the meaning of 
sec. 99 of the Indian Act ; and (2) whether it is property within 
the exception mentioned in sec. 102 of that Act.

Section 99 reads as follows: “99. No Indian or non-treaty 
Indian shall be liable to be taxed for any real or personal 
property, unless he holds, in his individual right, real estate 
under a lease or in fee simple, or personal property outside of 
the reserve or special reserve, in which case he shall be liable to 
be taxed for such real or personal property at the same rate as 
other persons in the locality in which it is situate.”

That the deposit is property situate outside of the reserve, 
within the meaning of sec. 99, seems not to be open to question: 
Commissioner of Stamps v. Tlope, [1891] A.C. 476. 4*1-2; 
Lovitt v. The King, 43 Can. S.C.R. 106; The King v. Lovitt 
(1911), 28 TimesL.R. 41.

The answer to the second question depends on the meaning 
of the exception expressed in the words, “except on real or 
personal property subject to taxation under the last three pre
ceding sections,” contained in sec. 102.

Section 102 reads as follows: “102. No person shall take 
any security or otherwise obtain any lien or charge, whether by 
mortgage, judgment or otherwise, upon real or personal property 
of any Indian or non-treaty Indian, except on real or personal 
property subject to taxation under the last three preceding 
sections: Provided that any person selling any article to an 
Indian or non-treaty Indian may take security on such article 
for any part of the price thereof which is unpaid.”
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Are the words “subject to taxation under the last three pre
ceding sections” to be read as meaning, “may be subjected to 
taxation under the authority of these sections,” or as meaning 
“are subjected to taxation under that authority?”

If the latter Is the proper construction, the judgment 
appealed from is wrong, because personal property is no longer 
subjected to taxation by the Assessment Act of this Province.

I am, however, of opinion that what the exception means is, 
that property which secs. 09, 100, and 101 have rendered liable 
to be taxed, is not to he within the prohibitory enactment of the 
section ; or, in other words, that security may be taken and a 
lien, or charge, by mortgage, judgment, or otherwise, may be 
obtained on any property of an Indian which, under the earlier 
sections, may be taxed, that is to say, applying the exception 
to sec. 99, real estate held by an Indian in his individual right 
under a lease or in fee simple or personal property outside of 
the réserve or special reserve.
Indians, and from the prohibition contained in sec. 102. as in

The intention of Parliament was manifestly, I think, to 
exclude from the prohibition as to taxing the property of 
their dealing with their property or its being made liable to 
satisfy judgments against them, real estate held by an Indian 
in bis individual right under a lease or in fee simple, or per
sonal property outside of the reserve or special reserve ; and, 
as to these matters, to put Indians in the same position as 
persons who are not Indians; and I can see no reason, if that 
was the intention of Parliament, why the exclusion of the prop
erty of an Indian from the prohibition contained in sec. 102 
should be made to depend upon whether or not the taxing body 
had exercised the power conferred upon it of taxing the 
property.

It is the ownership of the property which gives the right to 
tax. and at the same time excludes the property from the 
prohibition contained in sec. 102.

It is also to be observed that secs. 99, 100, and 101 are headed 
“Taxation,” and the group of sections of which sec. 102 is the 
first is headed “Legal Rights of Indians.”

In short, my view is, that the exception in sec. 102 is the 
equivalent of the expression “except on real and personal 
property which by the last three preceding sections is made 
liable to taxation.”

I would dismiss the appeal with costs.

ONT.

S.C.
1913
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Appeal dismissal.
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BELLAMY v. PORTER.

Ontario Supreme Court (Appellate Division), Unlock, C.J.Ex., Glut-, 
Riddell, Sutherland, and Lcitch, JJ. April 2(1, 1913.

1. Bills and notes (8 IB—5)—Validity—Excessive interest—Mom.y
Ll NORM Act.

As the taking of more than 12 per cent, per annum in violation of 
Bee. (1 of the Money Lenders Act, R.S.C. 1900, eh. 122, is an indictable 
offence, a promissory note taken hv a money lender for less than $5mi 
stipulating for a greater rate of interest is absolutely void.

2. Alteration of instruments (|1IB—12)—Bills and notes—Vnw<,
I NO ILLEGAL HATE OF INTEREST TO LEGAL—MATERIALITY OF ALII HA

Changing the rate of interest in a promissory note taken h\ a 
money lender for less than $500, by the holder after delivery, from 
2 per cent, per month to 12 per cent, per annum is a material altera 
tion which vitiates the note.

3. Bills and notes (81 B—5)—Validity—Illegal interest—Upholding
TO EXTENT OF LEGAL RATE.

A promissory note taken by a money lender for less than $500. pro 
viding for greater interest than 12 per cent. |n*r annum, being void 
under see. 6 of the Money Lenders Act, R.S.C. 1900, ch. 122. cannot lie 
upheld for the maximum contract rate of interest under see. 7 of the 
Aet, since the latter section permits relief only from excessive payment 
of interest.

Appeal by the plaintiff from the judgment of the Judge of 
the County Court of the County of Kent, dismissing an action 
in the First Division Court in the County of Kent.

The action was brought upon a promissory note to recover 
$183.37 and interest after maturity at the rate of twelve per 
cent, per annum. The note had originally provided for pay
ment of “interest after maturity at two per cent, per month 
till paid,” but “two per cent, per month” had been changed on 
the face of the instrument to “twelve per cent, per annum.''

The learned County Court Judge found that the change had 
been made by the plaintiff after the note had been signed ; and, 
considering the alteration material, he dismissed the action.

B. N. Davis, for the plaintiff, argued that, even if the alter
ation in the note was made after the plaintiff became the holder, 
it was immaterial, by reason of the provisions of secs. G and 7 
of the Money-Lenders Act, R.S.C. 1906, ch. 122, as it simply 
made the provision as to interest agree with that which would 
be implied by the law in such a case : Aidons v. Cornwell ( 18G8), 
L.R. 3 Q.B. 573, 579. The trial Judge should have permitted 
the plaintiff to sue on the original note, and treated the case as 
in Boulton v. Langmuir (1897), 24 A.R. 618, 627.

H. 8. White, for the defendant, referred to Warrington v. 
Early (1853), 23 L.J.N.S.Q.B. 47, 2 E. & B. 763; Smith's L.C., 
11th ed., p. 767 ; Falconbridge’s Banking and Bills of Exchange,
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p. 583 et seq., and the cases there collected : see especially 
Gardner v. Walsh (1855), 5 E. & B. 83, 89; Banque Provinciale 
v. Arnoldi (1901), 2 O.L.R. 624; Carrique v. Beaty (1897), 24 
A R. 302; Suffell v. Bank of England (1882), 9 Q.B.D. 555, 
especially the judgment of Jessel, M.R., at p. 559 et seq.

Mulock, C.J. :—The action was brought on a promissory 
note, dated the 11th May, 1907, made by the defendant, in 
favour of the plaintiff, to recover $183.37, principal money and 
interest thereon, at twelve per cent, per annum, from maturity. 
The note, when made by the defendant, and when the plaintiff 
became the holder thereof, was in the following words and 
figures:—
“$183.37. Chatham, Ont., May 11th, 1907.

“One month after date I promise to pay to the order of S. S. 
Bellamy, at his banking office, Chatham, Ontario, the sum of
one hundred and eighty three.............. JJa dollars.
Value received. To obtain which I declare I own in my own 
right 50 acres, lot No. 21, B’d., con. 9, township of Dover, mort
gaged for $3,300, which lot I pledge as security for the payment 
of this note, and I fully understand this note may be regis
tered against ray land, and I further agree to pay interest after 
maturity at 2 per cent, per month till paid.

“Joseph Porter.
“P.O. address, Baldoon.”

Whilst such holder, the plaintiff, without the defendant's 
consent, altered the provision as to interest, making it read : 
“I further agree to pay interest after maturity at the rate of 
12 per cent, per annum till paid.”

The plaintiff is a money-lender. Section 6 of the Money- 
Lenders Act, R.S.C. 1906, ch. 122, enacts as follows: “Not
withstanding the provisions of the Interest Act, no money
lender shall stipulate for, allow or exact on any negotiable in
strument, contract or agreement, concerning a loan of money, 
the principal of which is under $500, a rate of interest greater 
than twelve per centum per annum.”

The plaintiff’s argument is, that, under the provisions of 
this section, the contract is to be construed as if it provided for 
interest at the rate of 12 per cent, per annum : and in support 
of his view he refers to sec. 7 as providing for the Court giving 
effect to such an interpretation of the contract by reducing a 
claim for interest exceeding 12 per cent, per annum to 12 per 
cent.

I am unable to give effect to such argument. Section 6 
declares that, in the case of a loan under $500, no money-lender
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shall stipulate for a greater rate of interest than 12 per cent, 
per annum; and sec. 11 declares that “every money-lender is 
guilty of an indictable offence and liable to imprisonment for a 
term not exceeding one year, or to a penalty not exceeding 
$1,000, who lends money at a rate of interest greater than that 
authorised by this Act.”

The stipulation in the note for payment of “2 per cent, 
per month till paid” was a violation of the prohibition con
tained in sec. 6, and an indictable offence. Being an illegal 
stipulation, it is void ; and the note, even if not rendered void by 
such alteration, must be construed as containing no contract for 
payment of interest ; and its alteration so as to make it bear 
interest at the rate of 12 per cent, per annum was a material 
alteration which rendered the note void under the provisions of 
sec. 145 of the Bills of Exchange Act, R.S.C. 1906, ch. 119; and, 
it being thus void, it is not necessary for me, for the determina
tion of this case, to express an opinion whether it was not al
ready rendered void, outside of the Bills of Exchange Act, by 
reason of the material alteration in question. Section 7 of the 
Money-Lenders Act, relied upon by the plaintiff, does not assist 
him. That section applies only to a case where it is contended 
that the interest paid, or claimed, exceeds the rate of 12 per 
cent, per annum, which is not the present case.

I think that the learned Judge rightly dismissed the plain
tiff’s action, and that this appeal should be dismissed with 
costs.

Sutherland, J. :—I agree.

Clute, J. :—The plaintiff sues upon a promissory note, dated 
the 11th May, 1907 for $183.37, payable one month after date, 
with interest, after maturity at 2 per cent, per month till paid.

At the trial the plaintiff at first swore that he altered the 
note, after it was made and before action, so as to read that 
“interest should be paid at the rate of 12 per cent, per annum.” 
At a later hearing of the case, he changed this statement, and 
swore that the alteration was made before the note was issued. 
The trial Judge accepted his earlier statement as a fact, and 
found that a material alteration had been made in the note, and 
that it was, therefore, void, and dismissed the action.

The evidence clearly shewed that the plaintiff was a money
lender within the definition of the Money-Lenders Act, R.S.C. 
1906, ch. 122, sec. 2. This being so, it follows that the not-. lie- 
fore its alteration, was in contravention of sec. 6 of that Act, 
which provides that “no money-lender shall stipulate for, allow 
or exact on any negotiable instrument, contract or agreement,
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concerning a loan of money, the principal of which is under 
$500, a rate of interest or discount greater than twelve per 
centum per annum.”

The note here given was for less than $500, and, therefore, 
in my opinion, void as having been made in contravention of the 
Money-Lenders Act. This Act is in pari materia with the Im
perial Money-Lenders Act, 1900, 63 & 64 Viet. ch. 51; although 
the last-named Act does not contain a clause corresponding with 
sec. 6. The principle, however, applied in a number of cases 
under that Act is applicable here.

In Victorian Daylcsford Syndicate Limited v. Dott, [1905]
2 Ch. 624, it was held that the defendant had committed a 
breach of the Money-Lenders Act, which required him, he being 
a money-lender, to contract in the course of his business as 
money-lender in a registered name, and that such contract was 
illegal and could not be enforced. Buckley, J., observes (p. 
629) that “there is no question that a contract which is pro
hibited, whether expressly or by implication, by a statute, is 
illegal and cannot be enforced.”

This case was followed and approved by the Court of Appeal 
in Bonnard v. Dott, [1906] 1 Ch. 740; Collins, M.R., said “that 
the defendant is a person who is declared by the Court to be a 
money-lender, and who by his omission to register himself 
finds himself under a statutory incapacity to enforce the bar
gain which he has made.” It was held that the defendant had 
not complied with the provision in the Act for registration, for 
breach of which there was a penalty imposed, and that the con
tract entered into between the parties was void. The trans
action was absolutely void.

The question arose in another form in a bankruptcy case, 
Re A Debtor, Ex p. Carden (1908), 52 Sol. J. 209. There it 
was held that “a registered money-lender who carries on a money- 
lending business otherwise than in his registered name or at his 
registered address, or enters into any agreement, or takes any 
security for money in the course of his business as a money
lender otherwise than in his registered name, cannot recover, 
or present a bankruptcy petition in respect of, money so lent.” 
Here there was a breach of the statutory obligation to lend in 
the registered name. The transaction was, therefore, held to lie 
plainly illegal and not binding at all.

In Gadd v. Provincial Union Bank, [1909] 2 K.B. 353, it 
was held by the Court of Appeal that where, in the case of a loan 
by registered money-lenders in the way of their business, the 
transaction was entirely carried out at the house of the borrower, 
it was illegal as being in contravention of the Money-Lenders 
Act, and consequently void. This case was reversed in the
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House of Lords, Kirkwood v. Gadd, [1910] A.C. 422, upon a 
question of fact, it being held that the transaction was not 
entirely carried out at the house of the borrower, but partly at 
the registered address, and that this Act did not mean that 
“every stage and every incident of the money-lending business 
is to be transacted at the registered office.” The House ex
pressly pointed out that it was a question of fact, and not of 
law, and must be answered according to the circumstances of 
the case. The principle asserted by the Court of Appeal, how
ever, was not impugned ; and later, in Whiteman v. Sadler, 
[1910] A.C. 514, the House recognised the principle as laid 
down by the Court of Appeal, but reversed their decision in 
the Sadler case upon another ground.

Lord Dunedin, referring to the judgment of Farwell, L.J., 
says ( [1910] A.C. at p. 525) : “The principle, he says, is that a 
contract which is expressly forbidden and made criminal by 
Act of Parliament can give no cause of action to a party who 
seeks to enforce it. To the principle, as stated, I do not think 
any exception can be taken, except that it might, indeed, be 
amplified by the insertion of the words ‘or impliedly’ after 
‘expressly\ But there always remains the question whether the 
contract is expressly or impliedly forbidden by Act of Par
liament . . . There is a good deal of authority on such 
matters, but I do not know that the question has been really ad
vanced since the judgment of Parke, B., in Cope v. Rowlands 

1886 . 8 M. A w 149,157,and tint of Tin.lal. c.J.. in / 
son v. Norman (1838), 5 Bing. N.C. 76, 84. Cope v. Rowlands 
was a case of a broker suing for his brokerage charges, he not 
being licensed by the Mayor and Aldermen of the City of Lon
don, pursuant to 6 Anne ch. 16. By sec. 4 of that Act it was pro
vided that all brokers, who shall act as brokers, shall from time 
to time be admitted by the Court of Mayor and Aldermen, 
with a proviso which imposed a fine on any one who acted with
out being admitted. Parke, B., states the question thus : ‘It 
is perfectly settled, that where the contract, which the plain
tiff seeks to enforce, be it express or implied, is expressly or 
by implication forbidden by the common or statute law, no 
Court will lend its assistance to give it effect. It is equally clear 
that a contract is void if prohibited by a statute, though the 
statute inflicts a penalty only, because such a penalty implies a 
prohibition. And it may be safely laid down, notwithstanding 
some dicta apparently to the contrary, that if the contra» t be 
rendered illegal, it can make no difference, in point of law, 
whether the statute which makes it so has in view the protection 
of the revenue, or any other object. The sole question is, whether 
the statute means to prohibit the contract.’” Later on Lord
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Dunedin says: ‘‘I entirely agree with the judgments in Victorian 
Daylesford Syndicate Limited v. Dott, [1905] 2 Ch. 624, and 
Bonnard v. Dott, [1906] 1 Ch. 740, 747, n., but I do not think 
they cover this case. ’ ’ The appeal was allowed upon the ground 
that, the money-lender having been in effect registered, although 
he ought not to have been, and having contracted in his regis
tered name, there was in effect a compliance with the statute.

In Re Robinson, Clarkson v. Robinson (1910), 27 Times L.R. 
37, it was held that where the partners in a firm of money
lenders were not duly registered in accordance with the pro
visions of the Money-Lenders Act, securities taken in the name 
of the firm were void, not only in the hands of the firm, but also 
in the hands of an assignee who takes for value and without 
notice of any defect in the registration of the firm.

See also In rc Robinson, Clarkson v. Robinson, [1911] 1 Ch. 
230; In rc Campbell, [1911] 2 K.B. 992; and In rc Robinson’s 
Settlement, [1912] 1 Ch. 717. In the last case, it was held that a 
mortgage taken by O. in the course of his business as a money
lender was entirely void, inasmuch as he was not registered ; 
and, that being so, the debt was gone, and O. could not succeed 
in a claim for money had and received.

It clearly is not necessary that the Act should declare that a 
contract prohibited by it is void. Whether it says so or not, if 
in effect it is forbidden, either expressly or by implication, it 
is void. This appears from the cases above referred to and 
many other cases.

The Imperial Money-Lenders Act does not, in express terms, 
declare contracts to be void where made by an unlicensed money
lender. Yet in all cases thereunder securities which were given 
in contravention of the Act were held void.

Lord Esher, M.R., in Mclliss v. Shirley Local Board (1885), 
16 Q.B.D. 446, at p. 451, referring to the Public Health Act, 
1875, which provides that officers or servants employed by a 
local authority shall not in any wise be concerned or interested 
in any contract, says: “No doubt sec. 193 does not in express 
terms say that such a contract is to be void, it only says the 
officers or servants of the local authority ‘shall not be in any 
wise concerned or interested in any contract made with such 
authority for any purposes of the Act,’ and then it goes on to 
inflict penalties on any officer or servant who is interested in 
the contract. It was urged that the contract was at common 
law a legal contract, and that, although it is forbidden by the 
first part of sec. 193, the consequences which are to follow dis
obedience to that prohibition are enacted in the second part of 
that section, and that those consequences are only that the 
officer who is interested in that contract shall be incapable of
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ONT. holding office, and shall forfeit the sum of £50. But, on looking 
s c at the eases on this subject, I think that this rule of interpreta- 
1913 tion has been laid down, that, although a statute contains no 
----- express words making void a contract which it prohibits, yet.

Bellamy wjlen jt inflicts a penalty for the breach of the prohibition, you 
Porter. must consider the whole Act as well as the particular enactment 
cûüTj *n ffue8l'on» an(l come to a decision, either from the context or 

the subject-matter, whether the penalty is imposed with intent 
merely to deter persons from entering into the contract, or for 
the purposes of revenue, or whether it is intended that the con 
tract shall not be entered into so as to be valid at law.”

Bowen, L.J., in the same case, says (p. 454): “If you can 
find out that the act is prohibited, then the principle is that no 
man can recover in an action founded on that which is a breach 
of the provisions of a statute.”

In the present case, the act done is expressly prohibited, and 
the penalty has relation to that act. There can, to my mind, he 
no doubt that the note in question is void, unless one can find 
in the Act a clear intention to prevent the operation of the well- 
recognised principle of law above referred to. The only sec
tions that can be suggested as having this effect are secs. 7 and 
8. Section 7 gives certain powers to the Court to inquire into 
transactions and grant relief where it is alleged that the amount 
of interest paid or claimed exceeds the rate of 12 per cent., 
and in such cases the Court may re-open the account and relieve 
the debtor from payment of any sum in excess of 12 per cent 
interest. Then come the following words: “and if any such 
excess has been paid, or allowed in account, by the debtor,” the 
Court ‘‘may order the creditor to repay it, and may set aside, 
cither wholly or in part, or revise, or alter, any security given 
in respect of the transaction.” These words are taken almost 
verbatim from the Imperial Act, sec. 1(1). Yet it was held in 
cases decided under that Act that where, under sec. 2, sub- 
sec. 1, a money-lender, within the meaning of the Act, had 
done that which was forbidden under a penalty, securities taken 
in furtherance of such transaction were void. It was not even 
argued in any cases decided under the Act, so far as I have 
been able to find, that the clause corresponding with sec. 7 of 
our Act shewed an intention not to make void securities made in 
furtherance of a transaction so forbidden by the Act.

I think sec. 7 was passed to give further relief to the debtor, 
and not to relieve the offender from the effect of his wrongful 
act. If the contrary view were taken, the result would b<? 
that in every case the money-lender might take security in con
travention of the Act, and the only penalty would be that he 
might have to submit to an accounting and to the risk of crirn-
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inal proceedings. This, I think, is not the meaning of the Act. 
It is forbidden to stipulate for more than 12 per cent, on a nego
tiable instrument, and the penalty follows where this is done. 
All the cases that I have been able to find, without exception, 
shew that in such a case the transaction is not simply void, but 
illegal, and the instrument taken, whatever it may be, cannot 
be sued upon by the offender.

Then as to sec. 8, concerning a bond fide holder before 
maturity of a negotiable instrument, it exempts the bond fide 
holder before maturity, but leaves the original offender sub
ject to the penalty imposed by the Act.

Applying the principle as laid down in the cases referred 
to, I am of opinion that the note, when made, was void. Even 
if the note could be held to have been valid when made, 1 would 
agree with the judgment of the Chief Justice that the alteration 
made by the plaintiff was material, and would render the note 
void.

I would dismiss the appeal with costs.

Riddell, J. :—An appeal from the judgment of tin; First 
Division Court in the County of Kent. The plaintiff, a money
lender, sued on a note in the following form :—

“No. 5213 Due June 11, ’07.
“$183.37. Chatham, Ont., May 11th, 1907.

“One month after date I promise to pay to the order of 
S. S. Bellamy, at his banking office, Chatham, Ontario, the sum
of one hundred and eighty three.................. Vos dollars. Value
received. To obtain which I declare I own in my own right 
50 acres, lot No. 21, B’d., con. 9, township of Dover, mortgaged 
for $3,300, which lot I pledge as security for the payment of 
this note, and I fully understand this note may be registered 
against my land, and 1 further agree to pay interest after 
maturity at the rate of 12 per cent, per annum till paid.

“Joseph Porter.
“P.O. address, Baldoon.”

He claimed the face of the note and interest at 12 per cent, 
per annum for 65 months, in all $266.14.

At the trial it was proved that the provision for interest had 
been originally and in the printed form “2 per cent, per 
month.” The plaintiff first swore that he had made the change 
after the note had been signed, but afterwards he changed his 
evidence and swore that it was before. The learned Judge be
lieved his first statement, considered the change material, and 
dismissed the action—and the plaintiff now appeals.

Both parties appeal to the Usury Act, R.S.C. 1906, ch. 122.
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Complaint was made that the trial Judge should have be
lieved the plaintiff’s corrected story rather than his first, but 
that was wholly for him, and we cannot interfere.

It Is contended for the plaintiff that the change made is not 
material: R.S.C. 1906, ch. 119, sec. 145. Admitting that any 
alteration is material which in any way alters the operation of 
the bill and the liabilities of the parties, whether the change be 
prejudicial or beneficial (Boulton v. Langmuir, 24 A.R. 618), it 
is claimed that the present change does not come within the 
category. It is admitted that altering the rate of interest pay
able does so alter the bill: Sutton v. Toomer (1827), 7 B. & C. 
416; but it is argued that the legal effect of the altered note is 
the same as that of the note before alteration.

Since Aldous v. Cornwell, L.R. 3 Q.B. 573, it has been settled 
law that where the addition, etc., of words “did not alter the 
legal effect of the instrument, but only expressed what the law 
would otherwise have implied,” the change is not to be con
sidered material. See per Lush, J., delivering the judgment of 
the Court, at p. 576. Nor is the case relied upon by the respond
ent at all adverse to this view: Warrington v. Early, 2 E. & It. 
763, 23 L.J.N.S.Q.B. 47, 18 Jur. 42, 95 R.R. 789. There the 
note had been drawn “with lawful interest;” the payees had 
made a memorandum in the corner of the note, “Interest at six 
per cent, per annum”—the “lawful interest” at that time was 
not more than five per cent. : see Mews-Fisher, vol. 8, tit. 
“Interest;” and the whole contention was as to whether this 
memorandum was part of the note; it was held that it was 
and so the plaintiff failed.

It does not, however, make material a change otherwise 
immaterial, that the note so changed may be used for collateral 
purposes, so long as the legal effect is not altered—e.g., it was 
argued in Aldous v. Cornwell that the note as altered might 
make it more difficult for the maker to shew’ that the note was 
delivered in escrow, or that there was a collateral contract (see 
p. 575) ; but the Court in the judgment does not even notice the 
argument.

The whole question, then, as it seems to me, is, “Would the 
law have supplied and substituted in the note as originally given 
the words the plaintiff has inserted?”—in other words, “Was 
the legal effect of the note left unaltered?”

In the view I take of the case, it is not necessary to decide 
whether the note as originally drawn was wholly void—or 
whether the provision for interest was wholly nugatory—and 
I express no opinion on either point. The note ns drawn, 
or at least the provision for interest, can escape being abso
lutely void only if the provisions of sec. 7 apply to it—nothing
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is better settled than that an instrument positively forbidden by 
statute is void unless there is some provision in the statute indi
cating the reverse.

Assuming, then, that the note and the provision for in
terest were not void ah initio, but have a validity by virtue 
of the provisions of sec. 7, what follows? It is argued that the 
note will bear interest at 12 per centum per annum. But it 
is only “the Court” which has any power under sec. 7—if the 
defendant were to omit to enter an appearance upon being 
sued, I do not see that judgment could not be entered for the 
note with the interest as claimed—the “Court” may relieve, 
but it does not appear that a clerk may. And, even if this be 
not the right interpretation, in an action in the Division Court 
if a defendant desires to avail himself of any statute in force 
in Ontario, he must give notice before trial or hearing: sec. 
134 of the Division Courts Act, R.S.0.1897. ch. 60.* No doubt, 
if he omitted to do so, he would be allowed to correct his 
omission—but all that is in the discretion of the Court. It is 
not enough that the maker of the note is by law enabled to put 
himself in the same position with the note unchanged as he 
would be in with the note as changed—their legal effect must 
be, in all respects, the same.

I think the main appeal must be dismissed with costs.
An appeal is also taken from the refusal of the learned 

Judge to allow an amendment by setting up the original note 
of which the present is a renewal. The matter is one in the 
discretion of the Judge—and, even if appealable, I cannot think 
that the discretion was wrong which refused to assist 
one guilty of an offence against the Act, who changed, 
and thereby in law might be considered ns having forged, a 
promissory note, and who attempted to support his wrongful 
act with false swearing. If the original note or debt be barred 
by the Statute of Limitations, the fault lies on the plaintiff, and 
not on the defendant or the Court. This part of the appeal 
should also be dismissed.

I am not to be taken as indicating an opinion in favour of 
the validity of either the note as a whole or of the provision for 
interest—this judgment simply is that, assuming both in favour 
of the plaintiff, he still must fail.

Lejtch, J.:—I agree.
Appeal dismissed with costs.

•See noxv the Division Courts Act. 10 Edw. VII. ch. 32. see. 113; R.S.O. 
1014. ch. 63.
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N.S. Re WALSH, COLLIER AND FILSELL.

8. C.
1913

.Vora Scotia Supreme Court, Graham, E.J. March 29, 1913.

1. Deportation (8 1—2)—Immigrant from United Kingdom—Lack of
funds—Money advanced iiy employer.

•Money advanced to an immigrant by a person for whom he had 
contracted to labour and which is to lie deducted from his wages is 
possessed “in his own right" within the meaning of the Immigration 
Act. 9-10 Edw. VII. (Can.) ch. 27. and the order-in-council made 
thereunder.

2. Deportation (§1—4)—Jurisdiction—Order made without jurisdic
tion—Power ok court to review.

An order for the deportation of an immigrant from the Unit»d 
Kingdom when made without jurisdiction, or not in accordance with 
the provisions of the Immigration Act. 9-10 Edw. VII. (Can.) eh. 
27. may lie reviewed by the court, notwithstanding sec. 23 of the Act. 
restricting the power of the court to review, quash, revise, restrain 
or otherwise interfere with the enforcement of orders made by the 
immigration authorities; such restriction iloes not apply where the 
order made was outside of the authority conferred by the statute.

Statement Motion, on habeas corpus, to discharge from detention three 
immigrants held for deportation to the United Kingdom of 
Great Britain and Ireland.

The order was made for their discharge.
//. Mellish, K.C., in support of application.
W. A. Henry, K.C., contra.

Graham, E.J. Graham, E.J. :—This is an application to discharge, upon 
habeas corpus, from detention in Halifax, previously to deport
ation three British subjects just arrived from the mother coun
try. The order returned by the writ gives us a cause of rejec
tion and deportation “lack of funds, P.C. 924.” The order is 
signed “W. II. Barns lead, Immigration Officer in Charge.”

Referring to this order-in-council it proceeds :—
No immigrant . . . unless he or she have in actual and personal 

possession, at the time of arriving, money belonging absolutely to such 
immigrant to the amount of at least $2-r> in addition to a ticket or *uch 
sum of money us will purchase a ticket to his destination in Canada.

By sec. 37 of the Immigration Act, 9-10 Edw. VII. (Can.) 
ch. 27, it is provided that,

Regulations made by the fiovernor-in council under this Act may pro
vide as a condition to permission to land in Canada that immigrants . . . 
shall possess in their own right money to a prescribed minimum aimaint 
which amount may vary according to the race, occupation or destination of 
such immigrant, etc.

By section 3
No immigrant . . . shall be permitted to land in Canada . . . who 

belongs to any of the following classes . . .

7661
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(t) Persons who do not fulfil, meet or comply with the condition* 
nnd requirements of any regulations which, for the time being, 
nre in force and applicable to such jiersons under sections 37 or 
38 of this Act.

By section 22 it is provided,
Where there is no board of inquiry at a port of entry or at a neigh

bouring port to which a person detained under this Act could conveni
ently bo conveyed, or to which a ease for decision could conveniently lie re
ferred. then the officer in charge shall exercise the powers and discharge 
the duties of a board of inquiry nnd shall follow as nearly as may be 
the procedure of such board as regards hearing and appeal and all other 
matters over which it has jurisdiction.

These men each had some cash, and in addition bank drafts 
(one had an express order) each for $25 readily convertible into 
cash, and which were converted into cash subsequently to the 
date of examination by the officer in charge, Mr. Barnstead. 
The fact of their having the requisite amount of money is not 

", no contention was made before me on this point, it was 
expressly conceded and correctly conceded.

What is contended is this, that this money was not absolutely 
the immigrants’. It appears that these three men are experienced 
steel plate engravers or process workers, and that they have ob
tained steady employment with drip, Limited, of Toronto, un
der written contract to pay them each $20 per week. They arc 
on their way to Toronto to enter that employ. It also appears 
that the employer has supplied each with this sum of $25. no 
doubt ns an advance or loan to be paid out of their wages when 
they reach Toronto. It is not to be returned to the employer 
but worked out.

Mr. Barnstead thinks apparently that this fact prevents 
them from being considered the absolute owners of the $25.

In this he is, in my opinion, wrong.
The fact that it was advanced “to enable them to comply 

with the requirements of the order-in-council” does not render 
this money any the less their own. I suppose many of the people 
who come to this country as immigrants have to borrow money 
to come, and, among other things, to enable them to comply with 
this provision. This was the money of the immigrant—not that 
of the employer at Toronto who advanced it. There is no pre
tence that this money was money put in their possession and 
produced by them merely to evade the provision.

Then it may be construed by the statute under which the 
regulation is made. They “possessed in their own right this 
money.” The regulation eon go no higher than the statute. If 
it means more than that there is an excess of jurisdiction.
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Now I am referred to the 23rd section of the Immigration 
Act restricting the power of the Court to review, quash, revise, 
restrain, or otherwise interfere with the order of the officer in 
charge.

In my opinion the order of the officer in charge was not 
made or given under the authority and in accordance with the 
provisions of the Act relating to the detention or deportation of 
any rejected immigrants.

In the first place he has not proceeded in accordance with 
the Act, hut all provisions of that kind are subject to this con
dition, that the tribunal must have jurisdiction. In a case in 
which I think the officer in charge was so obviously wrong I 
feel justified in being technical. This is the order of an inferior 
Court. On the face of this order there is nothing which shews 
that Mr. Barnstcad had jurisdiction, namely, that there was not 
a hoard of inquiry here or at a neighbouring port of entry under 
section 22, and it is not until that appears that Mr. Barnstcad 
has jurisdiction. There is no presumption in favour of the 
interior tribunal.

Then section 17 requires the decision of the board rejecting 
the immigrant to be in writing, and this section also required a 
“record of the proceedings to be kept.” How is the Minister to 
dispose of the appeal unless he has these things? And by sec
tion 22, the officer in charge is to follow as nearly as may lie the 
procedure which a board is required to follow. In my opinion 
the three persons detained should lie discharged.

Order for discharge.

COX v. DAY.

Veto Brunaunck Supreme Court (King’a Bench Division). Trial before 
Harry. ./, January 14, 1013.

1. Deeds (8 11 D 1—37)—What passes under—Amount of land—Con
veyance OK LAND BUILDINO STANDS ON—WIDTH AT EAVES UK AT 
FOUNDATION.

The extreme dimensions of the building at the eaves or other pro
jection, such as an outside stairway, will constitute the boundary 
under a conveyance expressed to be of “that piece of land on which 
the present house now *tands, twelve or thirty feet . . .or the -ize 
of tfie present building as it now stands'* although the distance- -<> 
expressed in feet were approximately those of the foundation wall» 
only, the rule being that monuments control courses and distances.

Trial of an action brought by the plaintiff for the recover)’ 
of (lainage* for certain trespasses committed by the defendant 
upon a lot of land belonging to the plaintiff, situate in the pariih 
of Gordon in the county of Victoria.
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T. J. Carter, K.C., for plaintiff.
/•'. It. Carvell, K.C., and W. /*'. Kertson, for defendant.

Barry, J. :—At the dose of the evidence, Mr. Carter, counsel 
for plaintiff, withdrew the first count in the statement of claim, 
so that the trespasses complained of may be reduced to two spe
cific acts, viz., the sinking and fixing of a post directly in the 
centre in front of and close to the bottom step of an outside 
stairway leading from the ground to the second storey of the 
plaintiff’s house, and in placing posts upon the plaintiff’s land 
and running barbed wire fencing along the posts, boxing up the 
plaintiff’s house and thus depriving him of that full and com
plete enjoyment of it, to which he was entitled.

The defendant formerly owned the lot upon which the plain
tiff built ; lie still owns all the lands surrounding it. It does not 
appear clear just when, but somewhere about two years previous 
to the date of the deed hereinafter mentioned, plaintiff treated 
with the defendant for the purchase of a building lot; *20 was 
paid as the purchase price ; the parties went upon the land, 
and the defendant pointed out to the plaintiff the lot upon which 
the latter was to build and a conveyance of which would lie fur
nished afterwards. In view of the fact that the agreement lie- 
tween the parties was afterwards embodied in a deed which 
they both agree correctly represents the contract, any lengthened 
consideration of the negotiations that preceded the making of 
it becomes unnecessary. The plaintiff went on and erected a 
building, or, perhaps it would Ik* more correct to say, two 
buildings.

In order to provide access to the second storey, the plaintiff 
built and affixed firmly to the buildings, an outside stairway of 
about two feet in width. There can be no doubt but that the 
stairway formed an integral part of the building, and so far as 
it may be necessary to determine that matter as a question of 
fact, I so find. After the building and stairway were completed, 
the defendant had prepared and gave to the plaintiff a deed of 
the lot.

The defendant, who lived close by, knew, or was in a position 
to have known exactly the size and character of the building 
which the plaintiff had erected, so that it cannot be said that 
when he was conveying a piece of land the size of the building, 
ho was in ignorance of what those words implied. The deed is 
dated March 1, A.D. 1909, was acknowledged the same day, and 
was registered September 17, 1909.

The lot which the deed purports to convey is described therein 
as follows ;—

If. B.
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Tliat certain piece or parcel of land, situate lying and being in the 
parish of Cordon in the county of Victoria and Province of New Brun*w k, 
ami described as follows, to wit, that certain piece of land on which the 
present house now stands, twelve by thirty feet, that is, twelve feet in a 
south-western course, and thirty feet in a north-eastern course, or the 
size of the present building as it now stands, being part of the lower 
part of the Eccles lot. so called, below the Wapkchegan river.

The evidence of the defendant is that by actual measurement 
the building is twelve feet wide by thirty-two feet eight inches 
long, that is the ground size and not including the width of the 
eaves or taking into account the outside stairway.

But although the building is in fact larger than the measure
ment mentioned in the deed, i.c., twelve by thirty feet, I (-ou
st rue the instrument as meaning to convey a lot the size of the 
building as it stood at the time the conveyance was made. These, 
I think, must be the controlling words of the description.

The rule that monuments control courses and distance must, 
1 think, be applied here. And the size of the building is not to 
be limited to its size at the foundation, but means its size at its 
widest or most extensive parts, and includes the width of the pro
jection of the eaves beyond the perpendicular of the walls of the 
building. This, according to the only evidence upon the point, 
would seem to be about thirteen inches on either side, which 
would give a lot not twelve feet, but one fourteen feet two inches 
wide, and 32 feet 8 inches in length together with such an addi
tional length as would correspond with the width of the roof 
projection beyond the gable ends of the building.

The description would also, in my opinion, give to the 
grantee the land directly underneath the stairway, because the 
stairway, being part of the building, must be considered in deter
mining the size of the latter.

I find as a fact that the defendant did dig post holes, insert 
posts, and run barbed wire fencing upon these posts, around the 
plaintiff’s house, within the line formed by the drip from the 
eaves, and consequently upon the plaintiff's land. Under the 
defendant’s own evidence 1 find no difficulty in arriving at that 
conclusion. Also, I find as a fact that, in placing a post directly 
in front, close to the bottom step, in the middle of the stairway, 
the defendant was a trespasser upon the plaintiff’s land and in
terfering with his user of the stairway, and that the plaintiff is, 
therefore, entitled to recover in respect of both of the tres
passes complained of.

I, therefore, find a verdict in favour of the plaintiff and 
against the defendant, and assess the damages at fifty dollars.

Judgment for plaintiff.
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RIDEOUT v. HOWLETT. N. B.
Vnr Brunatrick Supreme Court ( Kiny'a Itrnch IH vision ). Trial 

before Barry, J. January 28, 1913.

1. Dkwcatiox (f 1 A—3)—Highways—Intention.
Dedication «»f land for n higliway cannot Ik» inferred from u*er where 

it clearly appear* that *iich wa* not the inU-ntion of the landowner.
2. Highways (| IA—I) — Establishment — Expf.niiitvbb of public

MONEY ON.
Where a landowner accept* publie money for improving a road over 

hi* land, although neither dedicated nor recorded a* such, it become* 
a public highway by virtue of eh. 0 of 41» Viet. ( X.B.), and ch. 12 of 
52 Viet. ( N.B. ).

S. C.
1913

Trial of action for trespass to lands. Tin* statement of claim Statement 
alleged divers trespasses committed by the defendant upon a lot 
of land owned by the plaintiff, situate in the parish of Drum
mond in the county of Victoria, this province, known as lot No.
40 in range 2, New Denmark settlement, south. The plaintiff 
applied for this lot of land in March, 1891, under the Labour 
Act, and having performed the labour necessary to entitle him 
to it, obtained, in the year 1895, his grant from the Crown.

T. J. Carter, K.C., for plaintiff.
A. B. Connell, K.C., and IV. F. Kcrtson, for defendant.

Barry, J. :—The plaintiff’s evidence is not at all clear as to the Berry, j. 
year he went to live on the lot, but he thinks he went to live there 
the next year after the year in which he made the application for 
the grant, which was made through Mr. Edward Applegard, 
the free grants commissioner of that day for that district. If 
he is correct in this the plaintiff went to live upon the lot in the 
spring of 1892, and for the purposes of this suit I think we may 
accept that as the time at which the plaintiff took up his resi
dence upon the lot mentioned. To the east of this lot No. 40, 
there was at the time of the grant and is still, a reserved road, 
upon which the plaintiff’s lot abutted, connecting the two settle
ments of Tilley and New Denmark.

The plaintiff’s grant calls for a lot 88 rods wide and 216 rods 
long. On the eastern end of the lot, a lake (called in the plan 
of the grant Little River lake, but now known locally as Lake 
Edward), about thirty rods wide at the place where the lino 
of the reserved road crosses it, extends into the lot for a distance,
I should say by the plan, of about 70 rods. The northern and 
southern shores of the lake are about equidistant from the 
northern and southern lines of the plaintiff’s lot respectively.
On the northern line of the plaintiff’s lot, and between it and a 
lot called the McQuaig lot, there is another reserved road known 
as the “river road,” called so because it connects the back settle-
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NB- meets with the river St. John. This road commences at, and
g (j runs at right angles in a westerly direction from the former
1913 mentioned reserved road. It was upon this, the river road, at
----  the northern line of his lot, that the plaintiff says he performed

Ridmh t tjje worjc required by the Government in order to entitle him to
Howlktt. his grant.

It will at once be seen that, ns the reserved road as laid out 
oil the east of the plaintiff’s lot erosses an impassable lake, in 
order to cross from one side to the other of the lot. it became 
necessary as the settlements opened up and travel between them 
increased, in the absence of any bridge, to travel around the 
head of the lake.

The Government made no provision in the grant for a right 
of way across the head of the lake; the plans shew a straight 
road directly at the east of a tier of lots, the plaintiff’s being one 
of them, without any deviation when it strikes the lake. It is 
admitted on all hands that no road across the lot has been laid 
out and recorded under the authority of any of the highway 
acts, past or present. The plaintiff tells us that when he first 
went there to live neither of the two roads mentioned was opened 
up or had any work done upon it. There were no roads except 
an old lumber road which was unfit for travel in the summer. 
He built his house and barn, log buildings both, about the centre 
of the lot transversely, and from twelve to fourteen rods west 
of the head of the lake, the house and barn being, according to 
the plaint iff. about twenty-six feet apart, according to the defen
dant, fifty, the house being the nearer to the lake.

The plaintiff’s account of how the road across his lot first 
came to be used, is very indefinite and unsatisfactory. He says 
a lumberman by the name of Hitchcock first pushed a road aero# 
it for his own benefit, but plaintiff cannot tell when this was, 
whether before or after he acquired the grant, or how soon after 
lie went to live on the lot ; but he had his house and barn erected 
at the time and a clearing made around them. Hitchcock 
swamped his own way through the woods and when he came to 
the plaintiff's clearing crossed it, passing between the house and 
the bam. Gradually the people of the settlements north and 
south came to use the same road, always though. Mr. Hideout 
says, excepting during one winter, contrary to his wishes and 
against his protests.

The plaintiff’s account of what might be called the official 
opening up of the road across his lot, is substantially as follows:—

There was no attempt made to establish a road across my lot until 
after I had made the returns—after Mr. Watson (the commissioner) had 
made the returns. I cannot tell what year it was. Mr. Applegard, the 
free grants commissioner, came and asked my assistance across niy lot.
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I wanted a road as well as other people, so I went to work and spotted 
a road between my house and the lake. And I gave them directions to 
build the road there ; but when he got to my place—he had been on the 
reserved road above, and he was pretty short of money—I gave them per
mission to go through my clearing between the house and barn that winter, 
with the understanding that they were to go on and build the road on the 
spots the next year. And they refused to do it next year.

The plaintiff says that he repeatedly asked to have the road 
made on the spotted line between the house and the lake, hut 
no attention was paid to him, and that the publie, amongst whom 
was the defendant, eontinued to force their way through between 
the house and the bam ever since and down to the present time, 
Acting on the advice of the late Mr. Thomas Lawson, then 
practising at Perth, the plaintiff fenced around his house and 
bam for the purpose of excluding the public from the road 
passing between his buildings, first, however, making a road fit 
to travel upon, along the line of spots between the house and 
the lake. The plaintiff is not clear in regard to the time he 
erected the fence. Although ultimately acting upon Mr. Law- 
son’s advice, he did not do so until several years after he had 
obtained it; he thinks it was in 1905, and from the evidence of 
other witnesses, I believe this to be correct ; up to this time, the 
public, including the defendant, were travelling the road between 
tin- house and the bam. The defendant complained to a Mr. 
Sullivan, who was a commissioner at the time, and he and Sulli
van took the fence down.

In 1911, plaintiff again attempted, by putting a pole across 
the road between the house and the bam, to force the defendant 
to take the other road, but the defendant ordered him to take it 
down, and either took it down himself or passed around it by 
going just around the house on the other side. The present liti
gation therefore is the result of this dispute in regard to the 
location of the highway road across the plaintiff’s lot, the plain
tiff insisting on the public passing on the spotted line (it is all 
tilled and cultivated land now) between the house and the lake, 
and this he has done at all times ; and the defendant maintaining 
that the public highway across the lot, was. and is. the road pass
ing between the house and the barn, and which he, in common 
with the public generally had used with but slight intermission 
ever since it had been opened up by Mr. Applegard, as detailed 
hv the plaintiff.

The question therefore is whether the latter road is, or is 
not. a public highway. If it is, the plaintiff cannot recover; 
if it is not, he is entitled to succeed in this action.

A “highway” is a way over which all members of the public 
are entitled to pass and repass ; and, conversely, every piece of
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land which is subject to such public right of passage, is a high
way or part of a highway. Under the general law of England, a 
claim to a public right of way may be based either upon dedi
cation and acceptance, or upon some statute. Although it was 
held by the Supreme Court of this province, that there cannot he 
a highway by prescription, Rex v. Good, 1 N.B.R. 35 at 37, there 
is high authority holding to the contrary, that a highway may he 
acquired by prescription: Mann v. Brodie, 10 App. Cas. 378, per 
Lord Blackburn, at 385; but even if this be so, it is unnecessary 
and not the practice to base a claim on such ground.

In cases of long user, it is the practice in more recent times 
to rely upon the theory of a presumed dedication.

In the same way it has been held by the Supreme Court of 
this province, that a dedication of a road to the public may he 
presumed from long user, and the expenditure of statute labour 
on the road: Reg. v. Buchanan, 5 N.B.R. 674; though under the 
circuinstancen of a newly-settled county, such as the locus in 
quo here, stronger evidence of user and dedication might he 
required than is sufficient in England to establish those facts: 
Reg. v. Deane, 7 N.B.R. 233; see also Stockton’s note to Rex v. 
Sterling, 2 N.B.R. 33 at 34.

Land dedicated by n person legally competent to do «o t«# the public for 
the purposes of passage becomes a highway when accepted for such pur
poses by the public; but whether in any particular case there has Iwen 
a dedication and acceptance, is a question of fact and not of law. Dedi
cation necessarily presupposes an intention to dedicate—there must In- 
a ni unis dedicandi. The intention may lie expressed in words or writing, 
but, as a rule, it is a matter of inference; and it is for a jury .to say 
whether such intention is to lie inferred from the evidence as to the acts 
and behaviour of the landowner when viewed in the light of all the sur
rounding circumstances: 10 Halshury's Laws, 33.

Under the law as was thus laid down, Hitting here as jury 
I have no hesitation in finding as a matter of fact that there was 
no dedication by the plaintiff to the public of the land covered by 
the road in dispute, with this reservation, unless it be that the 
acceptance by the plaintiff of public money for work done on the 
road is to be regarded as conclusive evidence of dedication, of 
which, hereafter. The evidence of Rideout points unmistakably 
one way. With the exception of the one winter, when he gave 
permission for the use of the road lietween the house and the 
bam, for that season only, he always objected and still objects 
to the mad going that way, and insisted, in so far as lie was able, 
that the public should travel the mad which he himself had lev
elled up, stumped and prepared across the lot, further east, 
between the house and the lake. There can be no doubt in any
one's mind about that.
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There is therefore wanting one of the essential elements, the N B 
animus dcdicaiuli, to a proper dedication. And as an additional g c
reason why, in my opinion, there cannot he said to haw been a 1913
dedication of the road to the public, it is only necessary to point ----
out that at the time the defendant claims the dedication to the Rm(KmT 
public was made, #>., when Mr. Applegard went there to open ilowurr. 
up the road, the plaintiff was not then legally competent to dedi- -----

* _ , _ _ , . , . Barry, J,
rate it; the title was not in him, but in the ( row 11. the grant not
having then passed.

There have been several recent statutes relating to highways, 
which render it more easy to say at this day what is or what is 
not a highway, than it was at the time the eases T have mentioned 
were determined.

The first of these statutes to which 1 shall refer, is eh. 6. 49 
Viet. (1886), the Act which was in force at the time the plaintiff 
obtained his grant, and the 10th section of which provides that :
“All roads not recorded, upon which public money has been 
expended, are hereby declared public roads or highways, al
though less than 4 rods wide.”

The Act ch. 12, 52 Viet. (1889), provides (sec. 3) that 
“ronds shall extend to and include all the lands which the public 
are entitled to use as a public highway, whether acquired by hav
ing been laid out by the commissioners or other proper officers, 
or by user, dedication, or otherwise howsoever, and irrespective 
of whether the same be turnpiked or not.”

These same provisions were carried into the Highway Act,
1896 (59 Viet. ch. 21), sees. 2 and 9 : and into the Consolidation of 
the Statutes, 1903, ch. 185, secs. 2 and 9.

The Highway Act, 1904 (4 Kdw. VII. ch. 6), which aliolishes 
the distinction between great roads and bye roads, and repeals 
previous inconsistent legislation, provides by see. 3, that all 
roads, whether recorded or not, for or upon which public money 
has heretofore been or may hereafter 1h* appropriated or ex- 
pen'lod. shall be deemed to In* common and public highways and 
subject to the provisions of that Act.

The expenditure of public money having thus been fixed by 
the legislature as one of the chief criterions in determining 
whether a road is a highway or not, it becomes important to 
ascertain whether there has been any expenditure of public money 
upon the road in question here. And, under the evidence, I 
have no difficulty whatever in coming to the conclusion that 
there has been, and 1 so find as a fact. The plaintiff himself 
admits that Mr. Applegard expended public money upon the 
road between the house and the barn, and gave the plaintiff $3 
for taking out stumps right alongside the stable door. He also 
did other work on the road on the southern side of the lot, but
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not, he says, where it passes between house and barn. The plain
tiff says the public has used the road all the time since it was 
opened up, excepting a little while one fall, after the more east- 
tern route had been made ready for travel. Twice in the same 
season. 1905, he put a fence across the way, but on both occasions 
it was taken down by someone of the passing public. He was. it 
seems, prosecuted for obstructing the road, but nothing came of 
the prosecution, excepting that he had to pay $3 for costs.

Edward Applegard, a free grants commissioner of twenty 
or more years ago, gave evidence on the trial. He states that 
it was part of his duty to open up roads; that lie opened up one 
across the plaintiff’s lot, passing between the house and the barn, 
and that another official, whose name lie does not remember, 
also expended public money on the same road. This witness 
swears that the plaintiff gave his consent and was glad to have 
the road opened across his lot, for at that time he had no road. 
Applegard made a sale by public auction of the road, and the 
part passing between the house and the barn was bid in by the 
plaintiff himself. He did the work and was paid for it. Witness 
fixes the date of the sale at 17 or 18 years ago.

Frederick Jeppherson, another witness, and one of those 
who attended the public sale spoken of by the last-named wit
ness, fixes the date of the side at about nineteen years ago. He 
says that he himself bid in 30 rods or a little more of the road, 
south of the plaintiff’s buildings, passing south-west corner of 
the lake, and that at the sale the plaintiff bid in the portion 
across his clearing between the house and the barn, from the 
north line or the McQuaig lot, southward. He has travelled 
the road during the last 17 or 18 years, without interference 
from the plaintiff or anyone. He says also that it was distinctly 
understood between those who attended the sale with the idea 
of bidding, that if Mr. Rideout wanted to bid in the piece of road 
across his own clearing, the others would not compete against or 
interfere with him.

Henry Hewlett, another witness, who applied for his lot the 
same year that Rideout applied for his, 1891, says that he saw 
Jeppherson doing work on the road, about 20 rods north of 
the southern line, but he cannot state how far "orth he went 
This work was done according to his recollection, 19, or possibly, 
20 years ago. Aaron Stark, the locatee of the lot immediately 
to the south of the plaintiff’s lot, did his labour on the south 
side of the latter lot, but the witness does not say how fair north 
Stark proceeded. Hewlett says:—

I land a conversation with Gid. Rideout a short time before tiie obstruc
tion was placed on the road 7 years ago. And at the some lie said he 
was going to have the road shifted; he didn't like it between the house and

3
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the barn, as they were stealing tilings from him. He thought lie was going N. B.
to lay out a road between the house and the lake, and let them travel that. g~c"
I told ... I said: “Old., I think it would lie rather foolish to do that.
If you place a road between the house and the lake, between your new road ___
and the lake will Ik» waste land. At the present time, where the road is Rideout

now, you have room for a field. But if you wish it, get up a petition r.
and have your road laid olT. and we will travel it. but we can’t leave Howlett. 
this road until we have another laid out. Otherwise, if we travel on that utnr"j. 
road, anil this road were closed, we are trespasser* on you, and you can
turn us where you like, and we will have no road at all." lie suid, “I
don't know, I think you are pretty nearly right." Shortly afterwards 
he places! the obstruction across the road.

This account of the conversation has not been contradicted.
Plaintiff was recalled to explain why, if he could, the receipt of 
the three dollars for the work done between the house and the 
barn, but his explanation tended to confirm rather than con
tradict what the other witnesses have sworn to. The only pos
sible explanation open at this distance of time, for the otherwise 
inexplicable conduct of the plaintiff in tacitly allowing the 

highway to be established on his property at the point 
where clearly he did not want it, is that he may, perhaps, have 
been trapped by those more astute than himself into accepting 
a small sum of public money for work upon the right of way, 
without realising, and without being told what the legal effect 
of such an acceptance would be. I cannot, of course, say that 
that is so. I simply suggest it as an explanation of the inconsis
tency of the plaintiff’s act, when his own wish was to have the 
road in another place.

It appears from the plaintiff’s evidence that he refused the 
right of way to the public for a road across the lot between the 
house and the lake, unless a jury was first put on ami the land 
damages paid him. And this, I think, furnishes the key to the 
whole unpleasant situation. For. notwithstanding the fact that 
I feel obliged, upon the whole evidence, to find against the plain
tiff, I have never for a moment doubted but that he has a real 
grievance.

I think he has a right to complain because the public is in
truding on his privacy and passing day and night across his 
door-yard, when another road, just as level, just as accessible, 
and in every way as convenient, could he provided (6 rods to 
the east of his dwelling, midway between it and the lake).
Suppose he does demand a few dollars in the way of land dam
ages. In the case of a man who has spent 22 years of his life 
in reclaiming a home from the wilderness, surely it would have 
been but a neighbourly and a gracious act. and a proper thing 
to do, to accede to such a reasonable request as Rideout makes, 
ic, to have a public thoroughfare removed from the very thresh-

3
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so. And it seems to me that it reflects but little credit on those 
who have been charged with the duty of opening up and pro-

Rideout
viding roads for new settlers in the district where the plaint iff 
lives, that his grievances have not been remedied long ago. even

Howlett. if it did cost a few dollars.
Hut according to the law as I interpret it, and the facts as I 

find them, the defendant was within his rights in passing over 
the plaintiff’s land in the way in which he did, and in removing 
obstructions from what, in my opinion, is a public highway. 
He, therefore, must lie indemnified, in so far as he can be in
demnified here, by getting his costs of the action.

A verdict will he entered for the defendant, and the action 
dismissed with costs.

Action dismissal

ONT. TOWNSEND v. NORTHERN CROWN BANK.

S.C.
1013

(Decision No. 4.)

Ontario Supreme Court (Appellate Di virion), Maelaren, Magee, anil
llod g inn, JJ.A., Sutherland, and Lennox, ./•/. Apiil 21, 1013.

1. Banks (g VIII C—180)—Loans by—Wholesale purchases of forest
products—Purchases in car lots as.

Oik» who purchase* lumlier in carload lots for use in his business 
and for sale to others is a “wholesale purchaser” of forest produi t- i•» 
whom a hank may. under sec. 88 ( 1 ) of the Bank Act, It.S.i . 1000. 
eh. 20. loan money on a statutory receipt giving such produits as 
security.

[Tommend v. \orthern Croirn Dank, 10 D.L.H. HO. 27 O.L.H. 479, 
affirmed.]

2. Banks (g VIIIO—189)—Loans iiy—Statutory security — Fori nt
products—Sawn lum her.

Sawn lumlier is a “product of the forest” on which a hank may 
take a statutory receipt under sec. 88 (1) of the Bank Act. II.si 
10041. ch. 20. from a customer who is a wholesale purchaser of sawn 
lumber as security for a loan made to him.

( Tommend v. X or them Croirn llank. 10 D.L.H. 140, 27 O.L.lt. 47!'. 
affirmed.]

3. Banks (| VIliO—187)—Statutory security—Right to proceeds of
I.OODS WHEN SOLD.

An assignment to a hank of the book debts of a wholesale pur
chaser of lumber when given along with a transfer to the hank hv 
way of statutory lien under see. 00 of the Bank Act, R.S.C. 1000. ch. 
20.* will lie supported to the extent to which such hook debts rep • 
sented materials whieli had lieen validly pledged to the hank under 
the statutory security of a like character for which such assignment 
and lien under see. 90 was substituted, and the hank may follow the 
pnsss'ds of such IxKik debts in the hands of the debtor's assignee for 
creditors.

| Toim/tend v. Northern Croirn Hank, 10 D.L.H. 149, 27 O.L.lt. 479, 
affirmed.]
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Appeal hy the plaintiff from the order of a Divisional Court, 
Towmind v. Northern Crown Hank, 10 D.L.R. 140, 27 O.L.R. 
470, affirming the judgment of Sir William Meredith, C.J.C.P., 
4 D.L.R. 91, 26 O.L.R. 291.

The appeal was dismissed.
IV. Laidlaw, K.C., for the appellant:—The main question 

for decision is, whether or not the sawn lumber on which the 
respondents took a security is a “product of the forest,” within 
the meaning of see. 88 (1) of the Bank Act. It is submitted that 
the lumber is a “product of a product,” and not covered by 
the sub-section. Such was the view of a Quebec appellate Court 
in Molsons Bank v. Beaudry (1901), Q.R. 11 K.B. 212. When 
the timber is sawn into logs at the mill, it ceases to he a “product 
of the forest.” The construction contended for bv the respon
dents would amount to practical repeal of the Bills of Sale 
Act, and bring within the section the very clothes that we 
wear. Brethour was not a wholesale purchaser or dealer.

/•’. Arnold!, K.C., for the defendants (respondents), referred 
to the argument before the Divisional Court in which he said 
that the appellant’s counsel had abandoned all grounds of 
appeal except those arising under sec. 88 of the Bank Act. 
There can he no question that Brethour, having regard to his 
comparatively narrow environment at Burford, was as much a 
wholesale dealer or purchaser within the meaning of the section, 
as the large dealers at Ottawa or anywhere else, lie relied upon 
the judgments in the Courts Mow, and pointed out that the 
case cited from the Quebec Court did not govern this Court,

Laidlaw, in repi/.

ONT.
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Argument

The judgment of the Court was delivered hy
Maclaren, J.A. :—The plaintiff has appealed from a judg- Mer|"*n. la. 

ment of a Divisional Court affirming the trial Judge, who dis
missed the plaintiff’s action to set aside securities covering sawn 
lumber taken 'by the hank from a customer, under sec. 88 of the 
Bank Act.

Sub-section 1 of sec. 88 reads as follows : “The bank may lend 
money to any wholesale purchaser or shipper of or dealer in 
products of agriculture, the forest, quarry and mine, or the sea, 
lakes and rivers, or to any wholesale purchaser or shipper of or 
dealer in live stock or dead stock and the products thereof, upon 
the security of such products, or of such live or dead stock and 
the products thereof.” The other sub-sections prescribe the form 
of such securities, and declare that the hank shall acquire the 
same rights in the property covered thereby as if it had acquired 
them by virtue of a warehouse receipt.
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The appellant contends: (1) that Brethour, who gave the 
bank the securities in question, was not a wholesale purchaser 
or dealer; and (2) that the lumber in question was not a product 
of the forest.

None of these terms is defined in the Bank Act or in the 
Dominion Interpretation Act, R.S.C. 1906, eh. 1. Not having 
acquired a technical meaning or being used in a technical sense, 
but dealing only with matters relating to the general eommer- 

Meciaren. j.a. cial public, they should be given the ordinary or popular mean
ing which they bore in this country at the time they were first 
embodied in the Bank Act, that is, in 1880, or when the section 
was amended by the insertion of the word “dealer” in 1890.

So far as 1 am aware, the words “wholesale purchaser or 
dealer” have not been defined by our Courts. In an English 
case of Treacher cl* Vo. Limited v. Treacher, [1874] W.N. 4, 
Bacon, V.-C., in considering a dispute which arose at Bombay, 
India, said : “As a general rule, ‘wholesale’ merchants dealt only 
with persons who bought to sell again, whilst retail merchants 
dealt, with consumers.”

The only other Dominion statute passed about the same time 
as the above Bank Act enactments, in which the word “whole
sale” is used, so far as I am aware, is the Liquor License Act 
of 1883. This provided for four different kinds of retail licenses, 
and also for “wholesale licenses.” Holders of these wholesale 
licenses might sell in quantities of not less than two gallons in 
each cask or vessel, or not less than a dozen reputed quart bottles 
at a time. Such sales are designated throughout the Act as 
selling by wholesale, and might be made to consumers as well 
as to dealers.

It is common knowledge that in Canada, as in other new 
countries, the lines between wholesale and retail have been 
very loosely drawn and have not been at all rigid; the sales by 
reputed wholesalers have been far from being confined to those 
who bought to sell again; and even the practice of confining 
the word “wholesale” to its original idea of purchases or sales 
in bulk or in large quantities has not been at all generally 
adhered to. Many merchants arc described as selling both 
wholesale and retail, and many so describe themselves and 
advertise as such.

In the present case Brethour appears to have been the only 
lumber dealer in the village of Burford. He had a planing 
mill and manufactured doors and windows, and was also a 
builder and contractor. He bought his lumber by the car-load 
and usually kept on band a stock of two or three hundred 
thousand feet. He sold lumber to farmers, builders and con
tractors, and used it in carrying out his own contracts. While
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he may not have been a wholesale dealer, I think lie was elearly 
a wholesale purchaser within the meaning of sec. Srt.

The other question as to whether sawn lumber i> a “product 
of the forest,” within the meaning of this section, came before 
the Quebec Court of Appeal in .1 faisons Until v. Umiulrji, Q.R. 
11 K.B. 212. In that case the Court was unanimous that the 
bank’s claim was bad because the security was taken for a past 
due debt in violation of sec. 90; but was divided on the question 
we are now discussing. The ( bief Justice and two members 
of the Court were of opinion that lumber was not a “product of 
the forest,” while Hall, J.. was of opinion that it was, and Wur- 
tele, J., rested his judgment solely on the other ground, and 
expressed no opinion on this point.

It was argued before ils that sawn lumlier was not a product 
of the forest hut of the saw-mill. As well might it Is* argued that 
wheat is not a product of agriculture but of the threshing-mill; 
or that dried or salted lish are not a product of the sea, lakes or 
rivers, hut of the Hakes where they were dried, or of the establish
ment where they were dressed or salted. If the mere expenditure 
of a small amount of lalsnir upon such products is to withdraw 
them from the section, where is the line to be drawn! Counsel 
for the appellant argued, with respect to the forest, that it 
should he drawn at saw-logs, and that it would not comprise 
hewn or square timber; but why exclude these latter, as all the 
labour is applied in the forest as in the ease of logs? Or would 
it include hemlock logs from which the hark was stripped, or 
the tan-bark itself!

In passing this sect ion Parliament probably had in mind the 
manner in which the trade of the country was generally carried 
on and banking assistance usually given, and meant to 
facilitate such trade in the products from the sources indicated, 
so long as they remained in a comparatively raw state and had 
not changed their general nature, although a certain amount of 
laliour had been expended upon them. For instance, it is well 
known that the trade in saw-logs is an insignificant part of the 
trade of this country in the products of the forest, and to restrict 
these hank securities to them would not give the dealers the 
financial assistance they require and desire.

1 am of opinion that we should give a much broader meaning 
and application to these words. I think that the words, products 
of agriculture, the forest, quarry and mine, the sea, etc., in sec. 
88, mean substantially the same as the like words embodied in 
the trade returns of exports laid lx*fore Parliament from year 
to year, and that Parliament had probably this well-known 
classification in mind. There we find agricultural produce,

ONT.
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forest produce, etc. In the latter are enumerated, logs, lumhvr 
of various kinds, railroad ties, square timber, etc.
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Bank.

With respect to the book-debts, I agree with the Divisional 
Court that the claim of the bank should be limited to the proem Is 
of the pledged lumber.

In my opinion, the appeal should be dismissed and the 
judgment of the Divisional Court affirmed.

Appeal dismiss! <1.

QUE. NORTHERN CROWN BANK v. HERBERT.

K. B. 
1913

Quebec Court #•/ King's Hnirh (A/i/nal Siile), Archnmhrnult, C.J., Trenh 
Cross, Carroll, ami (Serrais, JJ. May 19, 1913.

1. Civ.xR.xNTY (8 1—fl)—Continuing guaranty to bank—General vi.ai ~i
AH TO “OTHER DEALINGS”—CLAIM AGAINST DEBTOR ASSIGNED TO

A contract of gunranty given to n hunk unit vxpr«***<*<l to In* fur tlm 
dcht- of the com|iiiny nri*ing frmii ilvuling* between it amt the lunk 
amt from "any other dealing* hy which the hank may become ereilitor 
in an\ manner whatsoever will not constitute a guaranty of <|.-1»t« 
incurred hy the company in favour of third parties who transferred 
them to the hank without the concurrence of the guarantor; the 
guaranty must In* limited, in protection of the guarantor, to claim- in 
which the debtor participated in their creation and which have l*en 
recognized hy him as to lw secured by the guaranty.

Statement Appeal from the judgment of the Superior Court in appellant's 
favour to the amount of $1,783.13 on action for $5,723, the said 
action lieing based on two letters of credit of March and August, 
l‘.H)7, signed by the respondent in favour of the Crown Hank of 
Canada (the appellant's legislative predecessor in title) for the 
benefit of the Andrew II. McDowell Co., and also on a deed of 
hypothecary' guarantee consented by respondent in favour of 

More Clerk, N.P., on February 13, 1908, for the sum 
of 812,000 ils collateral guarantee of these letters of credit, each 
of them being for the sum of $6,000.

The ap|>eul was dismissed.
K. LaJIcur, K.C., for appellant.
F. J. Curran, for respondent.

The judgment of the Court was delivered by
Gervais, .1. :—The action is made up of two different claims: 

1. $3,457 due in virtue of drafts in favour of the Dominion Thread 
Mills Co. accepted by the A. H. McDowell Co. ; 2. advances made 
directly by the appellant to the A. H. McDowell Co. The whole

1

14
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question at issue is whether Herbert, in virtue of these letters QDE- 
of credit and of the guarantee, is liable not only for the advances k/R.
made by the appellant to the A. H. McDowell Co., but also for 1913
the drafts which the latter concern owed to the Dominion Thr »d 
Mills, which drafts the appellant discounted and returned to e 
latter company after non-payment, but recovered Iron Bark
liquidator after the Dominion Thread Mills went into liquida ».
The appellant has filed in support of its demand an account which 11*saner, 
apparently was closed in January 29, 1908. The A. 11. McDowell j.
Co. was wound up under order of February 20, 1908; the Dominion 
Thread Mills met the same* fate in March, 1908.

(The learned Judge1 then quoted the evidence to shew that
these drafts forming part of the claim of $3,457.50 which was 
dismissed by the trial Judge», reprewnted the value and balance» 
due the Thread Mills by the» McDowell Co., ami we»re transferred 
to the* bank in 1909, anel were charge-el in the curre-nt puss-lxxik 
of the Thread Mills by the Crown Bank.)

The- appellant has brought no proof that the» respond(»nt ever 
e»e>nsented to obligate himse»lf outside of the» two le»tte»rs eif credit 
and the collateral security.

The» pre»se»nt litigation evidently does not concern the» inelebteel- 
ne»ssof the A. H. McDowell Co. to the» Demiiniem Thread Mills Co., 
but the appellant’s right to recover the amenait of its claim fre>m 
the respondent bounel by conve»ntional suretyship.

I11 a long plea anel the amendments thereto, the» re»sponele»nt 
absolutely denies that he* ever secureel in favour e>f the» appe»llant 
its claims against the Thread Mills Co. Was the» trial Juelge 
correct, therefore, in conelemning the» responele»nt to pay only 
the» balance of the direct indebtedness of the» McDowell Co. to 
the nppe-llant, i.c., $1,783.13

As alre»aely stateel, the» apin-llant has made no proof of surety
ship lieyond the letters of credit anel the- surety ele-eel. There 
are two questions to be vxnmine-el: 1. What is the- nature of the 
contract of suretyship? 2. Did the» re»sponele»nt go surety for the 
payment of elrafts drawn by the» Demiiniem Threael Mills on 
the- McDowell Co.? The answer to the» first question cannot be 
intricate. Law and jurisprudence are» clear as to the» nature of the 
contract. Suretyship is not presumed, says 1935 C.C.; it must 
be expre-ssed anel canned be extended lieyond the limits within 
which it is contracted. Numerous decisions under the Bank Act, 
under the» Bankruptcy Act, under our Civil Coele shew that in 
matters of suretyship the old maxim, lex plus favet lilteralioni 
(pnwi obliyationi, has always been applies!. Thus the» Court of 
Review reversed the judgme»nt of Pagnuelo, J., who had con
demned Dr. Delorme to pay $800 to the Société des Artisans, a 
balance of account justly due by the society’s fe>rme»r colle»cte»r, 
one- Trade!, because the society had se»e»n fit to style him its Point

20— 13 D.L.B.
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St. Charles secretary-treasurer—a transformation of the title 
“collector”— without the assent of the surety; and this in spite 
of the fact that such change in title in no way increased the risk 
of deficiency in the returns of the person for whom Dr. Delorme 
went surety. Evidently suretyship must l>c strictly construed. 
And that is our answer to the first question.

But the other question remains as regards the drafts drawn 
by the Dominion Thread Mills on the McDowell Co. Let us 
read the deeds. In both of the letters of credit the respondent 
binds himself to reimburse the appellant for any sum that might 
be due by the McDowell Co.
whether arising from dealings between the hank or from other dealings le 
which the hank may become in any manner whatsoever a creditor of i'.e 
customer.

The deed of hypothecary guarantee merely confirms these 
two letters of credit with the simple addition of a hypothecary 
security. In order to pro|x*rly answer this second question, we 
must bear in mind the following facts proved of record.

(а) That in these letters of credit and the security deed, there 
is no mention of, not even an allusion to a stipulation of guarantee 
by respondent in favour of appellant covering the claims of the 
Dominion Thread Mills against the McDowell Co., although even 
before these letters of credit and this hypothecary guarantee the 
appellant was creditor of the Thread Mills Co.; although the bank 
knew that the McDowell Co. was its debtor and that its indebted
ness could only increase in the future; although the appellant 
was creditor of both the McDowell and the Thread Mills concerns; 
whereas the respondent was ignorant of these facts. May we 
not conclude from the reticence of the appellant at the time these 
deeds were drawn that it did not wish to mention these facts, at 
least explicitly to the respondent, to get his formal guarantee 
both for the McDowell Co. and for the Thread Mills Co.? Is 
this not an attempt at establishing a presumption of suretyship, 
a presumption denied by law?

(б) That there was a total absence of interest which might 
have led the respondent to go surety for the debts of a com
pany which he did not know, as was the case with the Thread 
Mills Co.; for he had no friend on its board of directors tin- in
tegrity of whom might have induced him to go security. His 
going security for the McDowell Co. is easily explained, but, 
on the other hand, his going security for the Thread Mills Co. 
would remain inexplicable.

(c) That the liquidator of the Dominion Thread Mills Co. 
returned to the appellant these drafts after the winding up. after 
they had been charged by the appellant itself to the debit of this 
company’s account. In my opinion this delivery of these titles
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is b to the cancellation of the obligations that could have
arisen from these documents of title as regards third parties.

The liquidator was at liberty to recognize the indebtedness 
of the Dominion Thread Mills to the bank in any sum whatever, 
he was at liberty to claim from the McDowell Co. any sum he 
pleased. Both these concerns were worthless. The only truly 
interested party in all this is the respondent, an ex-baker, who is 
able to pay; and whom the appellant is attempting to make liable 
for debts of which it never dared breathe a word. The theory 
of negotiability of notes has nothing to do in this case. In this 
case the appellant in returning the drafts did not effect a commer
cial act, but by the return of these drafts to the Dominion Thread 
Mills Co. it effected a civil law discharge of a debt in so far as 
the re? was concerned. And the surety especially is
entitled to invoke such discharge.

(cf) The inefficiency of the transfer of its current account 
(including that of the McDowell Co.) by the Dominion Thread 
Mills to the Bank. It is not a question as to whether such a 
transfer was legally consented to or properly served. The Bank 
Act always recognized such a transfer of current account; and 
so does our civil law but with certain restrictions. Such transfers 
are legal, that is clear.

The one relied upon in this case may therefore lx* valid 
hut that does not mean that the respondent must pay the 
balance of account due by the McDowell Co. to the Thread Mills 
Co. And why? Because the respondent is but a surety bound 
to make good what the McDowell Co. might some day owe to 
the bank arising from “a dealing lietwoen the bank and the 
customer,” that is to say, a dealing wherein the customer being 
the debtor for whom the respondent has gone surety, appears 
as a contracting party. Now in this case the McDowell Co. never 
agreed, even fictitiously, to the conventional transfer of claim from 
the Thread Mills Co. to the bank.

(e) Absence of any participation by the debtor in the act of 
indebtedness alleged by the appellant against the respondent. 
Tlii- respondent went surety for all the debts of the McDowell Co. 
arising from a dealing between it, the customer, and the bank; 
and also went surety for debts arising of “any other dealings 
by which the bank may become creditor in any manner whatso
ever"; but this much always remains true that no “dealing” can 
exist without the consent of two parties—a dealing is of the nature 
of contracts—and therefore the debtor’s participation is necessary. 
The respondent did not, by the words “any other dealings,” 
undertake to pay the debts which third parties might obtain 
against the debtor, and the deed of suretyship was not to avail 
for the payment of these debts which were obtained without the 
consent of such debtor; for after all in order to place a limit on
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claims that could he brought against him as covered by the surety 
deed should be claims accepted by the debtor himself as falling 
within the category of secured claims. So that the sole safeguard
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of the surety is, after all, the debtor’s participation in the creation 
of a claim secured by the guarantee.

So that in the present instance the respondent was deprived 
of this safeguard inasmuch as the claim of the appellant for $3,407,
resulting from the transfer to it by the liquidator of the Dominion 
Thread Mills Co., came into existence without the participation 
or consent of the debtor guaranteed; came into existence without 
his knowledge after the bank had refused to avail itself thereof 
by the return of these drafts to the drawer.

The “dealing” which gave rise to the action for this sum of 
$3,457 is the handing over of these drafts to the appellant in 
October, 1009. To this “dealing” the debtor was not a party. 
And this is not one of the “other dealings” covered by the letters 
of credit and the deed of hypothecary guarantee. The appellant 
cannot recover this amount therefore from the respondent surety. 
The judgment a quo is well founded and is confirmed.

A ppeal dismissed

CAN. BRITISH COLUMBIA ELECTRIC R. CO. (appellants) v. VANCOUVER, 
VICTORIA AND EASTERN RAILWAY AND NAVIGATION CO and

S. C. 
1013

THE CITY OF VANCOUVER (respondents).

Supreme Court of Canada, Sir Charles Fitzpatrick. C.J., and Davies. Iding- 
ton, Duff, Anylin and Brodeur, JJ. May ti, 1913.

1. Railways (6 II B—19)—Abolition of grade crossings-—Cost Lia
bility OF STREET RAILWAY—POWER OF BOARD OF RAILWAY COM
MISSIONERS TO IMPOSE PART OF COST ON.

The Board of Railway Commissioners low jurisdiction under _■«•< 
8 (#i), 59, ‘237 and 238 of the Railway Act, R.S.C. 1906, eh. ::7. .1* 
amended by 8 & Il Kdw. VII. ch. 32, to require a tramway coinpuny t.» 
bear a portion of the cost of an overhead bridge on the elevation of a 
city street on which such company’s car lines ran, at the point where 
it ‘crosses a Dominion railway.

2. Constitutional law (8II A 3—200)—Railway companies—Skv.xba-
TION OF GRADES—COST OF—IMPOSING PART ON STREET RAILWAY 
company—Canada Railway Act—Vltra vires.

The provisions of secs. 8 (ti), 59, 237, and 238 of the Railway Vet. 
R.S.C. 1906, oh. 37, as amended by 8 & 0 Edw. VII. eh. 32, permitting 
the Board of Railway Commissioners to impose on a street railway 
company a portion of the cost of separating the grade of a -ireet at 
a railway crossing, is not ultra vires. (Per Idington, Anglin and 
Davies, JJ.)

| Toronto v. Canadian Pacific It. Co., [1908] A.C. 51 : Canadian 
Pacific It. Co. v. .Votre Dame dc Bonsccours, 11899] A.C. 367; Toronto 
v. Brand Trunk It. Co., 37 Van. S.C.R. 232; County of Carlrton v.
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Ollaira, 41 Can. S.C.H. 552; and Ite Canadian Pacific U. Co. and Ynrl,\ 
25 Ont. App. R. <15, followed.)

3. Railways ( f II H—19)—Abolition ok oraoe cbohhixub—<'oht—Lia
HI LIT Y OK HAILWAY KOtt—EkKHCT OK CANADIAN RAILWAY ACT.

Whert the main track of a railway was laid across a street prior 
to the passage of see. 25H<i of tin* Canada Railway Act. HAH Kdw. 
VI I. eh. .‘12. imposing on railways thereafter to Ik* eonstruet<*d the 
cost of providing for the protection, safety and convenience of the 
public at highway crossings, such provision is not rendered appli- 
cable to such railway by reason of the fact that its side tracks were 
also laid across the street after the adoption of such section.

Appeal from the order of tin* Board of Railway Commis
sioners for Canada, dated October 14, 1912, in so far as it directs 
the appellants to pay a proportion of the cost of overhead cross
ings at the intersections of the tracks of their tramway by Hast
ings and Harris streets, in the city of Vancouver, B.C., upon the 
ground that the Board had no jurisdiction to order the appell
ants to pay any part of the cost of such works.

The order appealed from is recited in full in the judgment 
of Mr. Justice Duff, at page 108 of this report.

H. A. Pringle, K.C., and E. Laflnir, K.C., for the appellants: 
—Upon the true construction of sec. 8 of the Railway Act, and 
of sees. 91 and 92 of the British North America Act. 1867, the 
Board had no jurisdiction over the electric tramway of the ap
pellants, the appellant company being a provincial corporation, 
operating a provincial tramway only in the city of Vancouver, 
and having no connection with any railway or tramway outside 
the province of British Columbia, and not subject to the pro
visions of the Dominion Railway Act. nor to the jurisdiction of 
the Board.

The first point to be considered is whether or not that Act of 
itself gives jurisdiction in such a case as the present. Section 8 
reads ns follows :—

Every railway, steam or electric street railway or tramway, the con 
struct ion or operation of which is authorized by special Act of the legis
lature of any province, and which connects with oi crosses or may here
after connect with or cross any railway within the legislative authority of 
the Parliament of Vanuda, shall, although not declared by Parliament to 
be a work for the general advantage of Canada. Ik* subject to the provisions 
of this Act relating to (a) the connection or crossing of one railway or 
tramway with or by another, so far as concerns the aforesaid connection or 
crossing.

XVv note particularly the definite distinction made between 
“a railway connected with or crossing any railway within the 
legislative authority of the Parliament of Canada,M and, “a 
railway declared by Parliament to be a work for the general ad
vantage of Canada,” shewing that, in the mind of the legisla-

CAN.

8. C. 
1913

». V.

Electric 
R. Vo.

V. Y. & E. 
R. a V 

Co.

Statement

Argument



310 Dominion Law Reports. 113 D.L.R.

CAN.

S. C. 
1913

B. C. 
Eijccthic 

R ' o.

V.. V. * E. 
K. & N. 

Co.

Argument

turc, a railway which connects with a railway having a Domiu- 
ion charter does not by reason of such connection become a rail 
way declared by Parliament to be a work for the general ad
vantage of Canada. Section 8 of the Railway Act should be 
limited in its application to such provincial railways as connect, 
either directly or indirectly, with lines extending beyond the 
limits of the province, and in view of the provisions of tin 
British North America Act, it could not have been the intention 
to subject provincial lines, having no such connection, to tin- 
provisions of the Railway Act. The Act must be interpreted as 
dealing with matters properly subject to the legislative author
ity of the Parliament of Canada, and it would be contrary to 
the spirit of the Act to make it apply to purely provincial under
takings.

The Board had no jurisdiction under secs. 237 and 238 of the 
Railway Act as amended by eh. 32 of 8 & 9 Edw. VII. sec. f>, or 
under any other section of said Act, to order the appellants to 
pay any proportion of the cost of the bridges referred to in the 
order. We crave leave to refer to the following authorities: 
Montreal Street It. Co. v. City of Montreal, 43 Can. 8.C.R. 197, 
11 Can. Ry. ('as. 203; Attorney-General for Ontario v. Attornnj- 
General for Canada, [1896] A.C. 348, at p. 360; City of Mon
treal v. Montreal Street It. Co., 1 D.L.R. 681, [1912] A.C. 333; 
Maxwell’s interpretation of Statutes (4th ed.), pp. 163, 211; 
Colquhoun v. Ileddon, 25 Q.B.D. 129; Merritton Crossing C<is<, 
3 (’an. Ry. Cas. 263; Duthic v. Grand Trunk It. Co., 4 Can. Rv. 
Cas. 304.

Andrew Ilaydon, for respondents, the Vancouver, Victoria 
and Eastern Railway and Navigation Company:—We do not 
admit that the portion of the cost of constructing the crossings 
referred to in the order complained of is equitable as against us, 
and consider that a larger portion of the cost of construction 
should have been apportioned to be paid by the British Columbia 
Electric Railway Co.

In City of Toronto v. Canadian Pacific It. Co., [1908] A.C. 
54, it was held that secs. 187 and 188 of the Railway Act of 
1888 were intra vires of the Parliament of Canada. These sec 
tions were reproduced in the Act of 1903 as secs. 186 and 1S7. 
In the consolidation, eh. 37, R.S.C. 1906, sec. 186, appears some
what more in detail as sec. 237, and sec. 187 appears ns sec. 238. 
Both of these sections were repealed and new sections, consider
ably amplified, but having the same objects in view, were re
enacted in 1909, by ch. 32 of 8 & 9 Edw. VII. Consequently it 
is not now open to the appellants to contend that these sections 
are ultra rires. See, also, Grand Trunk It. Co. v. Attorney-Gen-
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cral of Canada, | 1907] A.C. 65; City of Montreal v. Montreal 
Street H. Co.t [1912] A.C. 333. An important feature in the 
latter ease is that the judgment only purports to deal with sub- 
sec. (6) of sec. 8, and it is stated that upon the other suh-sec
tions it is unnecessary to express an opinion. It is submitted 
that sub-sec. (a) of see. 8 is infra vires of the Parliament ot' 
Canada. The federal legislation in conneetion with this matter 
is as follows: Railway Act, 51 Viet. eh. 21), sec. 4 : amended by 
63 & 64 Viet. ch. 23, sec. 1; and the Railway Act, 1903, 3 Edw. 
VII. ch. 58, sec. 7.

The control over the physical crossing should rest in some 
one body ; that body cannot he the legislature of the province. 
The safety of the public travelling on a federal line of railway 
is of importance. The dilliculties referred to in the judgment of 
the Judicial Committee in the Montreal Street Railway Case, 
City of Montreal v. Montreal Street li. Co., 1 D.L.R. 681, [19121 
A.C. 333, arising out of dual control, do not exist in the pre 
sent case. If the Parliament of Canada has not control over the 
matter of crossings, it would be possible for a provincial line, by 
building across the proposed route of a federal line, to prevent 
the construction of the federal line connecting one province with 
another. It necessarily follows from the fact that Parliament is 
given power to authorize the construction of lines connecting 
one province with another, that it must have complete jurisdic
tion over the matter of ordering such crossings, and, as inci
dental thereto, the making of orders for protection and safety 
of the public at such crossings. For the purpose of carrying out 
the building of a federal railway, Parliament is empowered to 
take provincial lands : Attorney-General for British Columbia 
v. Canadian Pacific It. Co., | 1906] A.C. 204.

J. G. Hay, for respondent, the city of Vancouver :—The deci
sion of the Board in respect to all questions of law and fact can
not now he considered; their decision thereon is final ; James 
Bay 11. Co. v. Grand Trunk It. Co., 37 Can. S.C.R. 372. The 
order complained of is intra vires and is justified under secs. 
8(o). 59(2). 237(2) (3), and 238 of the Railway Act. The Dom
inion had authority to make these enactments, and also the 
amendment effected by 8 & 9 Edw. VII. ch. 32, secs. 4 and 5, 
such legislation being necessary to carry out the ancillary con
trol germane to the subject : City of Montreal v. Montreal Street 
It. Co., 1 D.L.R. 681, (19121 A.C. 333, at p. 346; Cushing v. 
Ihtpuy, 5 App. Cas. 409; Tennant v. Union Hank, [18941 À.C. 
31; He Canadian Paeific It. Co. and County and Township of 
York, 27 O.R. 559, 25 Ont. App. R. 65, at p. 72; Canadian Pacific 
R. Co. v. Parish (if Notre Dame de Bonseeours, 118991 A.C. 367 ;
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City of Toronto v. Grand Trunk It. ('•>., 37 Can. S.C.R. 232, p<r 
Girouard, 3., at p. 238, Davies, 3., at pp. 240, 241. 243. and 241. 
Idington. 3., at p. 248; (Irand Trunk It. Co. v. Attorney-General 
of Canada, | 1007] A.('. 65; City of Toronto v. Canadian Pacific 
It. Co., 11008] A.C. 54, per Collins, L.J., at p. 58; City of Mon- 
Inal v. Montreal Stmt It. Co., 43 Can. S.C.R. 107, per idington, 
3., at pp. 213 and 215 to 217 ; Duff, 3., at pp. 227, 230, 231 ami 
232; Girouard, 3.. at p. 200; Anglin, 3., at pp. 237 to 240 ami 
the cases there exhaustively collected and quoted; also the same 
case on appeal to Privy Council, City of Montreal v. Montrai 
Stmt It. Co., 1 D.LJR. 681, [1912] A.C. 333, at p. 346. While 
it was held that sub-section (b) of see. 8 of the Railway Act 
was ultra vires, no such decision was given as to sub-sec. (a) and 
the subject matters of the two provisions are dissimilar. In 
the present case there is no attempt to interfere with or regulate 
the affairs of the appellants qua railway, but it is ordered to pay 
a certain proportion of cost in like manner as if it had been any 
other kind of a corporate body or any natural person.

The appellant cannot escape lxrause of being incorporated 
by or exercising powers given by a provincial legislature. If 
such an argument were sound the city or any municipality or 
joint-stock company created by and under the exclusive legisla
tive eontrol of the provincial legislature could escape liability, 
and municipalities have time and again been held liable in .just 
such cases as the present : lie Canadian Pacific It. Company ami 
County and Township of York, 27 O.R. 559, 25 Ont. App. I». 1 »: 
City of Toronto v. Grand Trunk It. Co., 37 Can. si
R. 232, at p. 244: City of Toronto v. Canadian Pacific It. ('<>., 
|1908] A.C. 54; County of Carleton v. City of Ottawa, 41 Can.
S. C.R. 552 ; MacMurchy and Denison “ Railway Law of Can
ada,” 2nd ed., p. 27. If such an argument were sound the 
present Railway Act would be practically unworkable and urn 
less in very many respects.

Even if sec. 8(a) were alone relied on, the present ca> • is 
one of “connection or crossing.” That for the protection of tin- 
crossing it. is necessary to elevate the appellants’ tracks and tin- 
city streets for some distance on each side of the actual point of 
contact of the tracks can surely make no difference. That is a 
matter entirely for the Board to determine. By section 59 tIn- 
Board may order any “person” interested to pay the cost or a 
portion thereof. The appellant is a “person” interested. By 
sec. 34, sub-sec. (20), “person” includes any body corporate- and 
politic : City of Toronto v. Grand Trunk It. Co., 37 Can. S.C.R. 
232, at. p. 242; City of Toronto v. Canadian Pacific It. Co.. 11908] 
A.C. 54, at p. 59. On the evidence there is no doubt that the
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appellants an* not only interested, but directly benefited by the CAN. 
proposed work, and the Board so found. g q

Under sub-see. (3) of see. 238 of the Railway Act, as mw
amended by 8 & 1) Kdw. VII. ch. 32, sec. 4, power is not limited —-
to persons “interested,” but is extended to any municipality ki.kvthic
“or other corporation or person.” The provisions of the Rail- r < 
way Act of 1888 (sees. 187 and 188), under which many of the ^ 
cases in point have been decided, limited the power to “any per- j. à y " 
son interested.” The decision of the Board as to whether or not ('«.
the appellant is a person or party interested is one of fact which Ar^^ent
cannot be interfered with. Even if it is not a question in fact 
the Board’s decision is still conclusive ami binding and can
not be reviewed on this appeal. Railway Act, sec. 2(1. sub-sec.
(5) ; sec. 54, sub-sec. 3; see. 56, sub-sec. 9; lie Canadian Pacific 
V. Co. and County and Township of York, 27 O.R. 559, at p.
569; 25 Ont. App. It. 65, at p. 73; lie Grand Trunk li. Co. and 
City of Kingston, 8 Ex. C.R. 349; 4 Can. Ry. ('as. 102 : City of 
Toronto v. Grand Trunk li. Co., 37 Can. 8.C.R. 232, at pp. 238 
and 239; Grand Trunk li. Co. v. Village of Cedar Pah, 7 Can.
Rv. Cas. 73; County of Carlcton v. City of Ottawa, 41 Can.
S.C.It. 552; MacMurchy and Denison’s Railway Law of Can
ada, 2nd ed., p. 27.

The Chief Justice:—I am of opinion that the Board had cllJj£.liro 
jurisdiction to hear the application and give the relief asked for 
hv the municipality with respect to the highway bridge and to 
assess the cost upon the parties interested.

1 would dismiss the appeal with costs.

Davies, J., agreed with Anglin, J. De'iee> J-

IDlNOTON, J. :—It seems to me quite clear that the Board had idington. j. 
jurisdiction to make the order complained of. Unless we hold 
that a local railway company concerned in a crossing of a Dom
inion railway is something superior to and more sacred than a 
mere municipal corporation, the principle applicable to the 
ease is completely covered by authority. There was a railway 
constructed by the Dominion railway company now in ques
tion before the change in the law which section 238n of the Act 
brought about, and a part of it across the streets in question so 
that we must look at the law as decided relative to the older 
railways.

Every ‘‘person interested” had been therefore held liable to 
contribute. Municipal corporations were held to be liable. It 
dawned at last on some part of the stupid public when the 
doctrine was pushed rather far, that railway companies, like
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state of things. It seems idle to say it can be relied on for relief 
herein against an old railway simply by reason of its needing 
new sidings. The appeal should be dismissed with costs.

Since writing the foregoing I have had the privilege of read
ing my brother Duff’s opinion and may be permitted to add 
that, though I cannot see my way to distinguishing between a

Idington, 1. municipality having jurisdiction over a street and a street rail
way company running over a street, yet I never have been able 
to understand how making others pay for their right-of-way 
and incidental protection against the dangers they have created, 
or may create, is a necessarily incidental part of the powers 
of Parliament over a certain class of railways. In my dissent
ing judgment in the case of City of Toronto v. Grand Trunk 
U. Co., 37 Can. S.C.R. 232, at pp. 244 et scq., I tried to shew that 
it never had been so intended originally, and if the words used 
could be held wide enough it was not intro vires Parliament to 
so enact. The recoil, from the mode of treatment of the power 
of Parliament which prevailed in that and other cases, came in 
the Montreal Street H. Case, 43 Can. S.C.R. 197, 1 D.L.R. 981, 
[1912] A.C. 333. And sec. 238a above referred to, seems to indi
cate a railway can he built and run without such powers. Then, 
if so, wherein is the ncidental necessity for pretending to exer
cise such a power? Unless necessarily incidental to eflici-nt 
exercise of the power Parliament has it not. and seems by see. 
238a to have written the condemnation of such an exercise of 
power. However, until the Courts above pass further I must, 
as I view the results of the appeals thereto, bow to and follow 
what seems to me the principle thereof.

(dleeenting)
Duff, J. (dissenting) :—This is an appeal by the British 

Columbia Electric Railway Co. from an order made by the 
Board of Railway Commissioners, dated October 14, 1912.

There are several grounds of appeal. It will be convenient 
first to consider the contention that the order in question is so 
far as it professes to direct the appellants to pay a portion of 
the cost of the overhead bridges which the municipality is 
thereby authorized to construct is an order which the Parliament 
of Canada could not empower the Board of Railway Commis
sioners to make. The Vancouver, Victoria and Eastern Railway 
is a railway originally authorized by the Legislature of British 
Columbia, but afterwards declared to be a work for the general 
advantage of Canada and thereby brought under the juris
diction of Parliament. The British Columbia Electric Railway
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Co., which I shall refer to as the Electric Company, is a com
pany which, under an Act of the Legislature of British Columbia 
lias power to operate an electric railway in Vancouver upon ob
taining the consent of the municipality, and the Electric Com
pany and the municipality respectively are authorized to enter 
into an agreement respecting the grading and maintenance of the 
highways through and upon which the electric railway runs. 
I shall have to refer in the course of this judgment to some of 
the terms of the agreement entered into pursuant to this author
ity. Prior to 1909 the Vancouver. Victoria and Eastern Railway 
Co., which I shall call the Dominion Company, had constructed 
a line to the city of Vancouver and had a passenger and freight 
station there. Some time during the year 1909 (the exact date 
does not appear) this company laid down a line from False 
Creek, where its station was, northerly to the south shore of 
Hurrard Inlet. This line was constructed under authority of an 
order of the Board of Railway Commissioners made in the month 
of May, 1907. It crossed Harris and Hastings streets (running 
east and west), two of the streets referred to in the order under 
appeal. At the time the order of May, 1907, was made, the 
Electric Company had constructed its railway on Harris street, 
that is to say, it had laid down on that street a single track, but 
had no tracks on Hastings street. When the Dominion Com
pany laid down its line across these streets in 1909, the Electric 
Company had in the meantime constructed a second track on 
Harris street and had also laid down a track on Hastings street, 
hut it seems that this track had not yet been connected with 
their city railway system. In the year 1910 (6th Sept.), on 
the application of the Dominion Company, an order was made 
by the Board authorizing it to construct two additional indus
trial tracks from False Creek to Burrard Inlet alongside and 
parallel to the track laid in 1909 and crossing, of course, the 
streets already referred to. This j " ion was opposed by 
the municipality of Vancouver and by the Electric Company, 
ami the order contains a clause in the following words :—

That owing to the low-Iving nature of tin* grmiml through which the 
*aid tracks were run and the probable necessity in future of carrying the 
nai(l streets or some of them over the said tracks, all questions relating 
to the separation of grades and the distribution of the cost thereof are 
hereby reserved.

The order under appeal was made upon the at ion of 
the municipality ; and the circumstances in which that appli
cation came to be made wore clearly stated to the Board by 
Alderman Baxter. There is no whatever about the facts.
In 1912. the municipal council of Vancouver decided to put per-
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mam-nt pavements on four streets running vast ami west (two 
of which were Harris ami Hustings streets) which were crossed 
hv tin* three tracks of the Dominion Company already men 
tinned. As was anticipated hy the Hoard in 1909, it was thought 
that the streets at the place where these tracks crossed were too 
low and it was considered desirable to elevate the grade of the 
streets. It was accordingly decided to construct, with the le.ivc 
of the Hoard, overhead bridges carrying the highways over these 
tracks. A by-law was passed hy the council authorizing 
the construction of these bridges, hut on being submitted to 
tlie ratepayers was not continued as the law of Hritish Columbia 
required. It was then determined by tin* council to apply Hint 
to the Hoard for leave to construct the bridges and for an order 
apportioning the cost between the Dominion Company and the 
municipality and then to propose another by-law authorizing 
the municipality to carry out the scheme as sanctioned by the 
Hoard. Mr. Haxter's statement makes it quite clear that the 
occasion for tin* application arose from the necessity of determin
ing the permanent grade of these four streets. It was a question, 
lie said, whether on the one hand, the gnide was to be elevated, 
or on the other, the grade was to Ik* made to conform to tile grade 
of tin* railway tracks and level crossings established. It was 
necessary to have the matter disposed of because people were 
applying for permits to build upon these streets and these could 
not In* granted owing to the inability of the municipality to give 
the grade of the stn-ets. The council preferred the former of 
the two alternative courses lieeauac, as Mr. Haxter put it, they 
recognized that the street grades were too low ami must eventu
ally lie raised.

The application to the Hoard then was an ion made
pursuant to the reservation contained in the order of 1909 to 
authorize the municipality to construct bridges across the Dorn 
inion Company’s tracks (if the municipality, by the ratepayers, 
should approve the proposals of the council in respect of the 
grades of these streets), ami to declare the respective proper 
lions of the cost of tile bridges to lie paid by the Dominion Com 
pany ami the municipality.

It will lie olwerved also that the order made was a permissive 
order leaving it to the discretion of the municipality whether the 
bridges should In» built or not. The order is not an order direct 
ing prévaut ionary measures to Ik» taken lor the public protection 
against the dangers of a railway crossing. The tracks in ques
tion are for the transport of freight only to and from 11»«- com
pany’s dock on the harbour front. The statement by Mr. Mae 
Neil, for the Dominion Company, which was not questioned at

8241
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all. was that there would not Ik* more than two “movements’* 
of freight in each twenty-four hours on these tracks, and that 
if necessary these “movements” could all take place at night. 
The real scope, purpose and effect of this order is that it gives 
permission to the municipality to put into effect, if it sees tit. 
the councils proposals to carry these highways over the rail
way as a necessary part of a design to elevate the grades of the 
streets; the proteetion which may incidentally he afforded was 
not in any sense the object nor was the necessity of it the ground 
of the order.

It is convenient, I think, to put the question I am now con
sidering in this form :—Could the Parliament of Canada have 
validly passed, as part of an A et authorizing the eonst ruction 
of the Dominion railway, an enactment having the identieal 
scope, purpose and effect of this order in so far as it levies a 
part of the cost of constructing these bridges upon the Kleutrie 
Company T

The only ground upon which such legislation could he sus
tained would he that it was legislation in execution of the Dom
inion powers in relation to a Dominion railway. 1 think such 
legislation would not he legislation relating to the Dominion 
railway, hut legislation relating to the Electric Company and 
its rights in the matter of running its cars on the streets of the 
municipality. Looking at the matter broadly, the order seems 
in relation to each of these highways to Ik* an order requiring 
the Electric Company to contribute to the cost of the construc
tion of a bridge as part of a municipal highway and the justi
fication of the order appears from the judgment of the Assistant 
Chief Commissioner to Is* that when the bridge is constructed 
the Electric Company will have the right to use it and that the 
construction of the bridge will enable that company to work its 
railway mon* efficiently, more economically and with increased 
security against injuries to its passengers through accident. An 
order which on such grounds requires the Electric Company to 
contribute to the cost of constructing or improving a highway of 
the municipality, if ami when the municipality deenh-s to con
struct or improve it. seems to Is* an order in substance and in 
truth dealing with the Electric Company in its relations with 
the municipality; and none the b*ss so that in order to construct 
the work the leave of the Dominion must Is* obtained l>ecause of 
the fact that the highway crosses a Dominion railway. In so 
far ns the order authorizes the highway to cross the railway it 
is. of course, a proper exercise of authority in relation to the 
Dominion railway ; so also in so far as it casts upon the Dom
inion Company a part of the cost of works made necessary by
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the fact that its railway is there and in so far also as it requires 
the approval of the bridge by the engineer of the Commission. 
Hut the direction that the Electric Company shall pay for the 
advantages it will gain from this change by reason of the fact 
that it has under the law the right to use the highway in its 
altered condition is a direction which deals with a different sub
ject-matter altogether. Indeed, it may be noted that even if the 
order were an order directing the construction of these bridges 
as a measure of public safety, the matter of the terms on which 
the local railway is to be entitled to use them would just ns 
clearly be a matter exclusively of local interest outside the pur
view of the Dominion power relating to railways.

The argument in support of the Dominion jurisdiction is 
that the power to pass such legislation is necessarily incidental 
to the power to make laws in relation to all matter comprised 
within the subject-matter—Dominion railways. This proposi
tion is said to be established by certain decisions of the Privy 
Council and of this Court. These decisions I shall consider in 
detail and at present it is sufficient to say that there is no deci
sion involving the question of the extent or the existence of any 
power in the Dominion (as incidental to its control of Dominion 
railways) to assess against a provincial railway company the 
cost of works made necessary by the construction of a Dominion 
railway across a municipal highway and there is no decision upon 
the question whether the Dominion has power to assess the cost 
of works const meted by a municipality against a provincial 
railway company benefited by such works merely because such 
works are so situated with reference to a Dominion railway 
that the municipality must get the leave of Dominion for execut
ing them.

The provisions of the H.N.A. Act with which we are immedi
ately concerned are secs. 91 (29) and 92 (10). By these provi
sions local railways wholly within the limits of a single province 
and not declared to be for the general advantage of Canada 
come within the exclusive legislative jurisdiction of the pro
vince. That docs not mean, of course, that such railways in 
respect of matters which are not properly comprehended within 
the subject-matter of railways, but which really fall within 
Dominion jurisdiction under some other head of sec. 91 are ex
empt from the authority of the Parliament of Canada. If a 
provincial railway company is about to make a negotiable instru
ment or to deal with a bank, it must do so subject to the Dom
inion law relating to negotiable instruments and banking. Such 
railways as railways, however (in respect, that is to say, of all 
matters that are subject-matter of “railway legislation strictly
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so called”), so long as the Dominion does not assume jurisdic
tion in the manner provided for by the Act, are primarily 
under the exclusive jurisdiction of the local legislatures. The 
works and undertakings dealt with by these sections are as Lord 
Atkinson explains in City of Montreal v. Montreal Stmt R. Co., 
1 D.L.R. 681, [1912] A.C. 333, “physical things, not services;” 
and they are things of a special character. Railways, telegraph 
lines and like works from the practical point of view must for 
some purposes he regarded as entireties, and the low recognizes 
that by treating them so in many instances. The British North 
America Act seems to treat them so in these provisions as subjects 
of legislative jurisdiction. The framers of the Act recognized 
that the national interest might require the taking over of local 
works by the Dominion and the Act provides for that, but the 
Dominion, when it assumes jurisdiction, must assume jurisdiction 
of the work or undertaking as a whole. Primarily then the effect 
of the provisions of the Act with regard to a railway which is 
local in the sense mentioned is that, in its character of railway, it 
is “as an integer,” to use Lord Watson's phrase in Rcdfield v. 
Corporation of Wickham, 13 App. ('as. 467, at p. 477, under the 
exclusive control of the province until the Dominion assumes 
jurisdiction in the manner provided for. After that it passes 
in the same character under the exclusive jurisdiction of the 
Dominion.

In Canadian Pacific R. Co. v. Parish of Notre Dame de lion- 
secours, [1899] A.C. 367, speaking of the extent of tin control 
over Dominion railways committed to Dominion by these pro
visions, at page 372, Lord Watson says:—

Accordingly, the Parliament of Canada linn, in the opinion of their 
Ixjrdrthips, exclusive right to prescribe regulations for the construction, 
repair, and alteration of the railway, and for its management, and to 
dictate the constitution and powers of the company. ... It was 
obviously in the contemplation of the Act of 1H07 that the “railway legis
lation,*' strictly so called, applicable to those line's which were placed 
under its charge should belong to the Dominion Parliament.

It cannot, I think, be doubted that, primarily, the jurisdic
tion committed to the province by these provisions in regard to 
local railways is as extensive as the jurisdiction thus described. 
And the considerations I have already referred to appear to me 
to be quite sufficient to shew that the order in its m
to the Electric Company is an order in relation to a matter fall- 
mg strictly within the subject of “local works and undertak
ings" assigned to the province by sec. 92(10).

It cannot, therefore, he and is not contended that the order 
appealed from in so far as it professes to levy a contribution
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upon the Electric Company is ‘‘legislation falling strictly within 
any of the classes specially enumerated in section 91” in the 
sense in which those words are used by Lord Herschell in the 
Fisheries Case, [1898] A.C. 700, at p. 715.

It is perhaps unnecessary to observe in passing that the order 
obviously cannot be sustained as made in exercise of the Dom
inion power of taxation.

It is contended, however, and this is, no doubt, the ground 
upon which this order must be sustained, if it can be sustained 
at all, that there is vested in the Dominion Parliament in addi
tion to its authority to enact railway legislation strictly so called 
in relation to the subject of Dominion railways a power to pass 
laws which though not legislation of that character would he 
suitable ancillary provisions to a Dominion railway law ; and it 
is further contended that such ancillary legislation may lie 
legislation relating to a provincial railway and of such a char
acter that from a provincial point of view it would properly lie 
described as ‘‘railway legislation strictly so called.” I do not 
think it is necessary for the purpose of this appeal to pass upon 
the question whether such legislation is competent to the Dom
inion, without a formal assumption by the Dominion of exclu
sive jurisdiction over the provincial railway in the manner pro
vided for by the Act. There is no doubt something to be said 
for the opposite view.

Where by reason of the relative physical situation of a 
Dominion railway and a provincial railway or other circum
stances legislation strictly relating to the Dominion railway in 
its operation necessarily and incidentally affects a provincial 
railway it may be assumed that the Dominion legislation would 
be unobjcctionble from the constitutional point of view. Hut 
once you pass beyond that and admit there is (in the absence 
of an assumption of complete jurisdiction) vested in the Dom
inion authority to pass legislation which relates to a provincial 
railway as such or to a provincial railway company as railway 
company, and which, admittedly, is not legislation relating 
strictly to a Dominion railway you are obviously in difficulties 
in assigning limits to the jurisdiction.

If the proposed action of the Dominion respecting the pro
vincial line appears to the provincial legislature or the provincial 
body charged generally with administrative responsibility in 
relation to the provincial line in the honest exercise of its judg
ment to be so impracticable in a business sense or so incom
patible with the objects of the undertaking that it ought not to 
be agreed to, it does not seem wholly extravagant to say that 
from the provincial point of view it would be unreasonable to
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force the proposal upon the province against its will; in other 
words, that from the provincial point of view on any such 
question of reasonableness the province is the final judge.

Then, if the necessities of the case from the Dominion point 
of view require that the Dominion view shall prevail against the 
provincial, the question may he asked:—Have we not reached 
the stage at which the Act contemplates the assumption by the 
Dominion of complete jurisdiction?

Tin other alternatives are that the Dominion is in all eases 
the final judge of the necessity of its own intervention—an 
alternative which, I think, is negatived by the decision of the 
Privy Council in the City of Montreal v. Montreal Street I!. 
Vo., 1 D.L.R. 681, 11912] A.C. 333; or that when such a con
flict arises it rests with the Courts in each case to determine 
whether the particular enactment in so far as it relate* to the 
provincial railway or the provincial raihvay company is one 
that is so essential to tin* effective exercise of Dominion legis
lative authority relating to Dominion railways (under the pro- 
visions quoted above) that power to pass it must In* taken to 
have been conferred by the grant of that authority. I assume 
for the purpose of deciding the question before us that in 
some degree some such power is comprehended within that 
authority; limited by the necessity above indicated of the exist
ence of which, when it is , the Courts must in the last
resort l>e the judges.

In this view then in every case in which a conflict does arise 
the point for determination must la* whether there exists such a 
necessity for the power to pass the particular enactment in 
question as essential to the effective exercise of the Dominion 
authority as to justify the inference that the power has been con
ferred: The City of Montreal v. Tin Montreal Street If. Co., 1 
D L.lt. 681. [1912] A.C. 333, at pp. 342-345.

I do not think the order lx»fore us satisfies this test. In 
applying this test one should not lose sight of the fact that there 
is no case in which a Dominion enactment professing to control 
» provincial railway or a provincial railway company as such 
has Is-en sustained as a valid exercise of the ancillary power now 
contended for. There is only one cast1 in which such an enact
ment has been considered and in that case (City of Montreal v. 
Montreal Street R. Co., 1 D.L.R. 681, [1912] A.r. 888), the 
Dominion legislation was held to be ultra vire».

It may further be observed that—if we except cases dealing 
with matters that have been considered to fall priant facie within 
item 13 of section 92 (“property and civil rights”) or item 16 
of section 92 (matters mere local or private within the pro-
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vince)—I do not think there is any case in which it has been 
held that legislation by the Dominion ( which was admittedly 
in relation to a matter not falling strictly within the enumerated 
subjects of sec. 91 and which at the same time admittedly re
lated to a matter falling within one of the enumerated subjects 
of sec. 92) was legislation which could validly be enacted as 
ancillary to the exercise of the powers conferred by sec. 91. It 
has. of course, been pointed out frequently that you cannot pro
ceed a step in such matters as bankruptcy and banking without 
directly altering the general law relating to property and civil 
rights; and matters which from a provincial point of view arc 
“merely local and private” may. from the Dominion point of 
view, cease to he so and assume Dominion importance by reason 
of their relation to matters which have become subjects of legis
lation under sec. 91.

On the other hand, in the argument on the Fisheries fast, 
11898] A.C. 700, Lord Watson said [sec “Fisheries Case.” 
printed book, pp. 134-135] :—

If you except the liquor question, and I do not wish to re-open dis
cussion about that with regard to the cases at the present moment, becau» 
some parts of them are not entirely satisfactory to my own mind, and I 
have a difficulty in reconciling them ; but, apart from that, there is no 
warrant for saying that both may act effectively, except in this case there 
is one exception, the general law of the province relating to property and 
civil rights is subject-matter of legislation by the provincial legislature; 
and that general law, applicable to property and civil rights, govern* a 
great many cases in which by section 91 exclusive power is given t<> the 
Dominion Government ; but until that legislation is enacted the general 
law rules. Bankruptcy is an illustration.

I am not quoting this observation of Lord Watson's (made 
arguimlo) as an authority on the construction of see. 91. 1 
quote it merely as a statement of fact shewing the state of the 
decisions in 1898, the year in which the observation was made.

I wish to emphasize the fact that up to the present time the 
only eases in which the Courts have sustained the attempt on 
the part of the Dominion to exercise an ancillary overriding 
power have been cases in which the legislation regarded from 
the provincial point of view would be considered to be legisla
tion dealing with a subject-matter falling within the classes of 
subjects included in No. 13 or No. 16 of sec. 92; and to suggest 
that when it is proposed to exercise such a paramount .sill» liary 
power in relation to matters clearly falling within other classes 
specifically mentioned in that section great care ought to be 
observed in order to ascertain whether the Dominion has really 
been invested with the authority it claims to possess.

I venture to think with great respect that the point of view
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from which those two sections ought to he regarded is indicated 
in the following passage in the judgment of the Judicial Com 
mittee in Citizens’ Insurance Co. v. Carsons, 7 App. Cas. 96, pp. 
108 and 109:—

It is obvious that in some cases where this apparent conflict exists, 
the legislature could not have intended that the powers exclusively 
assigned to the provincial legislature should be absorbed in those given 
to the Dominion Parliament. Tike ns one instance the subject “marriage 
and divorce,” contained in the enumeration of subjects in sec. 91 ; it is 
evident that solemnization of marriage would come within this general 
description; yet “solemnization of marriage in the province" is enumerated 
among the classes of subjects in sec. 02, and no one can doubt, notwith
standing the general language of sec. 91, that this subject is still within 
the exclusive authority of the legislatures of the provinces. So “the rais
ing of money by any mode or system of taxation" is enumerated among 
the classes of subjects in sec. 91; but, though the description is sulliciently 
large and general to include “direct taxation within the province, in order 
to the raising of a revenue for provincial purposes,” assigned to the 
provincial legislatures by sec. 92, it obviously could not have been intended 
that, in this instance also, the general power should override the particular 
one. With regard to certain classes of subjects, therefore, generally 
descrils'd in sec. 91, legislative power may reside as to some matters falling 
within the general description of these subjects in the legislatures of the 
provinces. In these cases it is the duty of the Courts, however dillleult it 
may he, to ascertain in what degree, and to what extent, authority to deal 
with matters falling within these classes of subjects exists in each legis
lature. and to define in the particuar case Iteforc them the limits of their 
respective powers. It could not have lieen the intention that a conflict 
should exist; and, in order to prevent such a result, the two sections must 
be rend together, and the language of one interpreted, and, where necessary, 
mollified, by that of the other. In this way it may, in most cases, be 
found possible to arrive at a reasonable and practicable construction of 
tlm language of the sections, so as to reconcile the respective powers they 
contain, and give effect to nil of them. In performing this difficult duty, 
it will bo a wise course for those on whom it is thrown, to decide each 
case which arises ns best they can. without entering more largely upon 
an interpretation of the statute than is necessary for the decision of the 
particular question in hand.

Since the decision in the Carsons case. Citizens’ Insurance 
Co. v. Carsons, 7 App. Cas. 96, the necessity of attending to the 
provisions of see. 92 in ascertaining the limits of the enumer
ated powers conferred by sec. 91, has been illustrated in the 
following cases : In Cunningham v. Tomnj Horn ma, (1903] A.C. 
151. it was necessary to consider the scope of the Dominion 
authority in relation to “Aliens and naturalization” in its hear
ing upon matters falling within the first of the articles of sec. 
92 which invests the provinces with exclusive authority over the 
constitution of the provincial governments “notwithstanding
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anything in this Act.” Tn City of Montreal v. Montreal Street 
It. Co., 1 D.L.R. 681, 11912] À.C. 333, already referred to. the 
Dominion authority relating to Dominion railways had to be 
interpreted in its bearing upon tin* subject of provincial rail
ways. In the Marriage Reference Case, 7 D.L.R. 629. 11912] 
A.C. 880, the limits of Dominion authority in relation to “Mar
riage and Divorce” had to be considered with reference to the 

n ^ s jurisdiction conferred upon the provinces in relation to “The 
Co. solemnization of marriage.” In ('anadian Pacific It. Co. v. 

Parish of Notre Dame de Bonsecours, ( 1899] A.(1. 367, Lord 
(diwottng) Watson pointed out that the exclusive character of the Dom

inion authority over a Dominion railway, qua railway, does not 
exclude the power of the province to subject that part of it 
lying within the boundaries of the province to provincial tax
ation.

In the matter of railways the Imperial Legislature while con
ferring exclusive jurisdiction upon the Dominion in respect of 
certain classes of railways has, in the same breath, so to speak, 
declared that exclusive jurisdiction with respect to local rail
ways is vested in the province. It seems to he pre-eminently a 
case (especially in view of the power conferred upon the Dom
inion hv pursuing the course prescribed by the Act to assume 
complete jurisdiction over local works and undertakings) in 
which .for interpreting and defining the scope of the Dominion 
authority, reference should be had to the terms in which author
ity in respect of railways is conferred upon the province.

Assuming, therefore, that there may be circumstances in 
which the Dominion possesses an overriding ancillary juris
diction to legislate for a provincial railway as such, it is neces
sary—in determining the scope of the ancillary power and 
whether in any particular instance the circumstances have arisen 
which justify the exercise of it,—to decide that question in light 
of the facts that plenary legislative jurisdiction respecting the 
provincial railway has been specifically conferred upon the pro
vince; and that from the provincial point of view it is the pro
vince which was intended to be the final judge as to the desir
ability of any proposed legislation relating to the provincial rail
way.

It is to he noted that unity of control in respect of the man
agement of the provincial railway and the constitution and 
powers of the company qua railway company is not less im
portant than unity of control in respect of the construction, al
teration and repair of the railway itself. In the case of a street 
railway, for example, such matters as the control of rates, the 
compensation by way of division of receipts or otherwise to be
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paid by the company to the municipality or the province for the 
enjoyment of its privileges; the mutual rights and obligations 
of the company and the municipality in respect of the use, con
struction. maintenance and repair of highways and the incid
ence as between the company and the municipality ot' the cost 
of works required for the protection of the public; all these 
matters one would expect to find assigned as subjects of legisla
tive jurisdiction to the same legislative authority; sec City of 
Toronto V. Bell Telephone Co., |1!I05] A.C. 52, at pp. 57 and 59.

In considering whether the order under appeal can lx* sus
tained as made in exercise of some ancillary power vested in 
the Dominion I wish to emphasize these features of the par
ticular (piestion before us. 1st. It seems to me to be quite clear 
that the Dominion would have no power to compel the muni
cipality to do the specific things authorized by this order.

The Dominion authority might (what has not been done in 
this instance) determine that considerations of public safety 
arising out of the presence of the Dominion railway required 
that after a given date the highways in question and the Dom
inion railway should no longer cross each other by level cross
ings. The Dominion authority might also determine tha* :«i the 
event of the highways being carried over the railway by via
ducts a stated portion of the cost should be borne by the Dom
inion company. But the question whether on the one hand the 
municipality should undertake the works necessary to carry 
tin* highway over the railway under the conditions laid down 
by the Dominion authority or whether in the alternative the 
highways should be closed would be a purely local question the 
determination of which is committed absolutely to the provincial 
authorities, that Is to say, to the provincial legislature in the 
last resort, and it is impossible to see on what ground it can be 
pretended that the Dominion could be concerned in such a 
question as a matter affecting its control of Dominion railways. 
Assume, for example, that the ratepayers of Vancouver had re
fused to give the sanction of their approval to the scheme pro
posed by the munieipal council. While tin* Dominion might 
stop the highway traffic over the Dominion railway until appro
priate arrangements should be made. I do not suppose it would 
h* contended that it could force the municipality, against the 
« 'press provisions of the provincial law governing the muni
cipality as such, to construct the bridges in question. If in the 
local interest it were necessary that the bridges should be con- 
structed then it is entirely in the hands of the provincial legis- 
lature in the last resort to compel the municipality to act. So 
with regard to the Electric Company. The provincial authori
ties ( in the last resort the provincial legislature) have full
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power to compel the Electric Company to net reasonably in r 
lation to all interests concerned.

2nd. No Dominion interest is concerned in the provision of 
the order to which exception is taken.

I do not repeat what I have already said upon the point that 
the subject-matter the Board is dealing with in the order against 
tile Electric Company is the subject of the reciprocal rights and 
obligations of the municipality and the Electric Company in 
respect of the use of the munieipnl highways. In respect of the 
construction of these bridges, the separation of grades having 
been decided upon, the only matters of Dominion concern from 
the point of view of the Dominion in exercising control of Dom
inion railways are these ;—the convenience of the bridge in r. 
lation to the working of the railway; the sufficiency of the bride* 
for the support of the highway traffic which may concern tin- 
safety of the public in relation to the railway as well as the 
safety of the railway ; and the proportion of the east of const na
tion and maintenance which ought to be contributed bv the Dom
inion company as being an expenditure necessitated by tin- 
presence of the railway.

These matters being disposed of what Dominion interest re
mains to be provided for? In determining the proportion of 
cost to Ik- assessed against the Dominion company the Dom
inion authority may, of course, properly consider tin* fact that 
the bridges are to be used by a provincial railway in pursuit of 
a presumably profitable business; but that proportion bring 
fixed, how can the exercise of authority over Dominion rail
ways be affected by the distribution of cast as between the muni
cipality and the Electric Company ! What necessity can there 
Ik* for interposition in such matters by the Dominion railway 
authority ?

One more relevant consideration appears to be as indicated ia 
the judgment in City of Montreal v. Montreal Street II. Co., 
1 D.L.R. 681, 11912] A.C. 333, that the matter of the reciprocal 
rights and obligations of the Electric Company and the muni
cipality is essentially a local and not a Dominion matter. The 
equities as between these local bodies in respect of the incid
ence of the cost of these viaducts cannot be fairly appraised 
without regard to their mutual obligations in respect of other 
matters ; their relations must, in any adequate view of them, for 
the purpose of adjusting such equities be looked at as a whole. 
It is the local legislature or the appropriate local administrative 
hotly, which can best deal with these relations in their entirety. 
It must Ik* observed that the power contended for is a para
mount power and if this order is valid there could be no eon-
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stitutional objection to a like order in face of express legislative 
enactment by the province to the contrary. I conclude that, 
if the point were to be determined on principle, apart from de
cided cases, the possession by the Dominion of the authority 
contended for is not essential to enable the Dominion to ex
ercise its powers in relation to Dominion railways.

I come now to the decisions. The proposition said to be 
established by them is this:—ancillary authority is committed to 
the Dominion in relation to Dominion railways to adjust the 
burden of the cost of any work authorized or required by the 
Dominion railway authority in connection with the construc
tion or operation of a Dominion railway among the persons, 
companies, and municipalities “interested in” or “affected 
by” such work. That is the formula which is said to be de- 
ducihle from the decided cases. The formula leaves something 
to he desired in point of precision. Nobody disputes, of course, 
that there must be some limit upon this power which is ascribed 
to the Dominion as incidental to its authority respecting rail
ways. The expressions “interested in” and “affected by” 
scorn altogether too .ague to furnish a reliable test for deter
mining that limit. Then who is to decide the question whether 
a given person or company is “interested in” or “affected by” 
a given work ? The suggestion appears to be that the question 
is to he determined finally as a question of fact by the Dominion 
railway authority. But in the absence of some governing prin
ciple by which the railway authority is to be guided, it seems 
that in this view the whole matter is left at large and that the 
formula is worthless. The limit of the overriding jurisdiction 
of the Dominion in respect of a provincial railway as 
such cannot finally depend upon the view of a Dominion rail
way authority as to what in the particular circumstances is 
reasonable or equitable.

When the cases relied upon are examined it seems to be 
perfectly plain that no such principle, if principle it can lie 
called, is established by them. The three cases cited are: ('ity 
of Toronto v. Grand Trunk Kailieay ('o., 37 Can. S.C.R. 232; 
Tin ('arleton County ('asr, 41 Can. S.C.R. f>f>2, and the City of 
Toronto v. Canadian Paeifie Kailieay Co., [1908] A.C. 54. The 
first observation to be made upon these cases is that in none 
of them did any question arise as to the existence or the limits 
of an overriding jurisdiction in the Dominion in respect of pro
vincial railways. In none of them was a provincial railway 
company concerned. There are some observations in the judg- 
ments delivered in the first and second cases (which were 
decisions of this Court) of a very general character; but
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those observations in so far as they are material must In* taken 
to have been superseded by the judgment of Lord Atkin
son speaking on behalf of the Privy Council in the City "f 
Montreal v. The Montreal Street Railway Co., 1 D.L.R. «M, 
11912| A.C. 333. The decision of the City of Toronto v. Can
adian Pacific Railway Co., 11908] A.C. 54, was a decision of 
the Privy Council. The was a dispute between tin*
municipality of Toronto and the Canadian Pacific Railway Co. 
The municipality had applied to the Railway Committee of the 
Privy Council for an order requiring the Canadian Pacific 
Railway Company to erect gates and keep a watchman at a 
place where the railway crossed one of the municipal streets, 
and as a measure of public safety the order was made ; part 
of the cost of maintenance being assessed upon the municipality 
After paying the contribution as directed for several years, the 
municipality disputed the authority of the Railway Coiiiinitt- .* 
in respect of that part of the order. Before the Privy Council 
the order was impeached as an interference with the matter of 
civil rights in the province, and it was sustained.

With regard to this decision it may be observed : 1st. That 
the application to the Railway Committee was made by the 
municipality. As having control of highways the municipality 
would be certainly acting within its powers in requesting the 
Railway Committee to take action to compel the railway coin- 
pi.ny to provide for the protection of the public and in sub
mitting itself to such conditions as those imposed upon it in that 
case.

2ndly. It is one thing to say (where a highway crosses a 
railway or a railway crosses a highway by a level crossing . 
that it is within the jurisdiction of the Dominion as ancillary to 
its authority to make laws in relation to the railway to prescribe 
regulations with regard to the use of that part of the highway 
which is traversed by the railway with the object of securing 
the common safety of the public and the railway, or to require 
the municipality, consistently with the law governing the powers 
of the municipality, to concur with the railway company in 
taking measures for such common safety so long as tin* high
way is used by the public ; it Ls another thing to say that tin- 
grade of the highway being separated from the grade of tin- 
railway, the highway being carried over the railway, and all 
proper measures having been taken to secure the sufficiency ot 
the highway, to support the highway traffic—it is another 
thing to say that in such circumstances it is within tin* pro
vince of the Dominion to régula e the traffic on the highway 
or to prescribe '•onditions (not aimed at the security of tin- 
public in relation to the railway or of the railway as all’ected
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by the presence of the highway), under which any particular 
kind of traffic shall he to pass over it.

I cannot escape the conclusion that once the highway has 
Ik en carried across the railway by means of overhead bridges 
and all conditions have been observed which the Dominion in 
the exercise of its discretion requires to be observed for secur
ing the safety and efficiency of railway operation as it is or 
may be affected by the bridges and the safety of the | " in 
using the highway as affected by the presence of the Dominion 
railway, then the matter of the regulation of highway traffic 
and of the terms as to tolls or otherwise upon which any par
ticular class of traffic is permitted is purely a matter of local 
concern.

As to the position of the Electric Company I will only add 
to what I have already said, a reference to the fact that the 
agreement between the municipality and that company which, 
as I have already mentioned, both parties were empowered to 
enter into by an Act of the British Columbia Legislature, 
declares the terms and conditions upon which the Electric 
Company is entitled to use the municipal streets and the reci
procal obligations of the municipality and the company respect
ing the grading, repair and maintenance of those streets. There 
is also, as may be observed, a provision according to which the 
municipality shares in the gross receipts of the company. Their 
Lordships in the Privy Council, in passing upon City of Toronto 
\. Canadian Pacific Itailway Co., 11908) A.C. 54, 7 Can. Ry. 
Cas. 282, had not before them any question touching the power 
of the Dominion with regard to a matter of a nature so purely 
local as the rights of the electric company and the municipality 
inter sc respecting the use of the municipal streets. Their 
Lordships treated the question before them as a question of 
how far the ancillary powers of the Dominion in relation to rail
ways might extend to matters which prima facie would fall 
within the heading “property and civil rights within the pro
vince.” I think their Lordships' decision ought not to be 
treated as furnishing any principle governing the question 
which arises here.

In applying their Lordships’ judgment to the determination 
o'" such a question it ought to be interpreted in the light of the 
subsequent judgment in the (’ifa of Montreal v. Montreal Street 
Paihcan Co., 1 D.L.R. 681, 119121 A.C. 333, and for the reasons 
already given upon the principles established by that judg
ment I do not think the order can be sustained.

There is another ground upon which the appeal ought, in 
inv judgment, to succeed. Section 6 of the Act of 1909 is as 
follows
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il. The H»id Act in amended by innerting the following section 
immediately after section 238 thereof:—

238o. In any ease where a railway is constructed after the pac
ing of this Act. the company mIiiiII. at its own cost and expense (unless 
and except as otherwise provided by agreement, approver! of by the 
I’oard, between the company and a municipal or other corporation or

person), provide, subject to the order of the Hoard, all protection,
safety and convenience for the public in respect of any crossing of a 
highway by the railway.

I have mentioned that the order in question was really made 
pursuant to leave given on the application of the Dominion rail
way company to cross the highway with its two industrial 
tracks in 1910. The enactment above quoted seems, therefore, 
to apply to the tracks laid down in 1910. On the evidence it is
doubtful whether the line built in 1909 was laid down before
or after the passing of the Act of that year.

I cannot read section (i as g no application to tracks 
such as those constructed in 1910. Bach of these tracks was 
literally a “railway ;M and the term “railway,” as defined hv 
the interpretation section, includes such tracks. I think the 
enactment referred to applies to every “railway” in the 
broadest sense constructed across a highway after the passing 
of tlir Act.

The Hoard had. therefore, no power to assess against the 
municipality or the Electric Company any part of the cost of 
works made necessary in consequence of the construction of 
the tracks of 1910; and since it is obvious the Electric Company 
and the municipality are (as they were intended by the Hoard 
to be) both charged by the order with part of the expenditure 
nécessita tvd by the presence of these tracks, which included by 
the express terms of the order the cost of depressing the tracks, 
I think the order cannot be sustained.

A NOUN, d. :—The appellant contests the validity of nil 
order of the Hoard of Railway Commissioners on the grounds 
that (o) the Railway Act does not purport to authorize it: and 
(ft), if it does, Federal legislation authorizing the making of 
such an order against the appellant, a provincial railway com
pany, is ultra vires.

On the latter point the case is, I think, concluded against 
the by such authorities as the City i/ Toronto v. Can-
oil ion Pacific liai hen y Co., 11908) A.C. 54, 7 (’an. Ry. Cas. 1282; 
Canadian Pacific Pail way Co. v. Parish of Xotrr Dame ih /few- 
secours, 11899] A.C. 367 ; City of Toronto v. (Irand Trunk Hail- 
way Co., 37 Can. 8.C.R. 232; County of Carleton v. City of

0
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13 D.L.R. | B.C. Elec. R. Co. v. Vancouver, etc., Co. m
Ottawa, 41 (’an. 8.C.R. 552, and lie Canadian Pacific liait way 
Co. and The County of York, 25 Ont. App. K. 65 at 72.

On tin* former point I think it clear, apart from any difli- 
culty presented by section 238a, enacted in 19IW. that l*ar- 
1 lament intended hy sections 8(a). 50 and 227 and 238 (as 
amended by 9 Edw. VII. eh. 32) of the “Railway Act” (R.8.C. 
1906, cli. 37) to confer jurisdiction on the Railway Board to 
determine who are “interested persons” and shall contribute as 
such to the cost of crottsing-works and to distribute amongst 
them the burden of such cost.

When Ik*fore the Board, the present appellant did not in
voke or direct to section 228a, and the hearing would
appear to have proceeded on the assumption that that provision 
did not apply. Nor was leave to appeal to this Court granted 
in respect of any point which arises under it.

Although it would seem that two side-line* of the Vancouver, 
Victoria and Eastern Railway, crossed by one or both of the 
bridges in question, were constructed after the enactment of 
section 238a, there is no evidence that the main line of that 
railway was not built liefore section 238a was enacted. There 
are statements in the record wliieli indicate that it was; and, 
nothing appearing to the contrary, this appeal should. I think, 
h dealt with on that assumption.

The crossing of the highway by the main line of the Van
couver, Victoria and Eastern Railway prior to the enactment 
o1' section 238a would give the Board jurisdiction to order the 
appellant company to hear a portion of the cost of the erossing- 
works, and there is nothing to warrant an inference that the 
protection of a bridge-crossing was not rendered necessary by, 
and ordered on account of, the traflic on the main line of the 
railway. Neither is there anything to shew that the amount 
which the will lie required to pay is any greater by
reason of the existence of the two side-lines subsequently built 
if. indeed, such an increase would warrant interference with 

the order on jurisdictional grounds) ; and I know of no reason 
why anything should In* assumed in favour of the 
which might adversely afftfet the jurisdiction of the Board.

The appeal, in my oninion, fails and should In* dismissed 
with costs.
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Brodeur, J. (dissenting), agreed with Duff, J. Brwlmr, J. 
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Appeal dismissed.
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BC. PRESCOTT v. HANCOX.
s. c.
1913

CROSBIE v. PRESCOTT.
liritish Columbia Supreme Court. Trial before Morrison, J. May 25. I'M :{

1. Kbavu an» deceit (8 VII—32)—Misinformation iiv third person 
San k r oi i k \ i d.

Where n party entering into n contract is aware that the otlivr 
party is being induced to enter into it by the false ami fraudulent 
representations of a stranger, such misrepresentations will entitle the 
deceived party to the same remedy against the other party who takes 
the Itenefit of the misrepresentations with knowledge of their falsity, 
as if the latter had himself made them.

| Karberifs Vane, 11802] 3 Ch. 1. referred to.]

Statement Trial of two actions, that of Prescott against Hancox, Croshie 
et al., for rescission of an agreement of sale of lands and return 
of money paid thereunder, and that of Crosbie against Prescott 
and Hancox, for money to be paid by Prescott to Hancox under an 
agreement for sale assigned by Hancox to Crosbie. The de
fendant Hancox also counterclaimed for specific performance.

The first action was dismissed and the second action main
tained.

J. R. Pattullo, K.C., for plaintiff.
J. M. Mowat, for defendants Hancox and Macdonald.
Sir Charles Hibbert Tapper, K.C., for defendant Crosbie.

Morrinon. J. Morrison, J.:—I find that Hancox, in the transactions 
material to the claim herein, was a trustee for Macdonald and 
Duryee; that Carlyle was a bond fide purchaser upon option, 
who, when he exercised his option, had the necessary papers 
made out direct to the plaintiff to save multiplicity of documents 
involving time and expense.

The plaintiff, who is a retired hotelkeeper in Vancouver, has 
had rather extensive dealings in real estate, and living desirous 
at the particular time of adding to his holdings in Hope or vicinity, 
entered into negotiations with the defend ints, principally through 
the medium of his established agents, Di *kie & Storey, enterpris
ing, experienced real estate brokers, in whom he reposed great 
confidence. The whole transaction, as it strikes me, in no material 
res|x»ct differs from the vast body of su' h transactions which have 
taken place in this community the past number of years.

Kach of the parties is nui juris. Each group must be held to 
have been at arm’s length in the negotiations and certainly looking 
after their own particular interests. Not only were the groups 
looking after their collective interests respectively, but as regards 
what I might term the plaintiff’s group, some of them were having 
particular regard to their individual interests. Coming to the
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juncture in the negotiations when it was decided to inspect the 
(ocus, the plaintiff placed himself in the hands of his agents Dickie 
& Storey. Carlyle did invite Macdonald to accompany them in 
order to point out the property, but Macdonald had never seen 
it himself, and was, as he states, in no better position than the rest 
of the party as to its precise location.

I find from the manner in which the evidence of the parties 
was given lwfore me on this point, that the rest of the party so 
understood the exact relation of Macdonald to the matter. Paren
thetically I may say that, from his general appearance and manner 
on the witness stand, I would be surprised if he resisted the tempta
tion to join such a convivial party on an outing of this kind, regard
less of his interests in the subject matter.

As to the plaintiff, I cannot accept the suggestion that he 
relied in any material way upon any alleged representations 
ns to the location of the property, particularly as to its bordering 
on the river. He must have expected his agents to do more than 
walk about with and rely upon Macdonald's and Carlyle’s state
ments as to boundaries. As to the latter, that could have been 
done in Vancouver over a map. Dickie & Storey must have 
known Carlyle’s position in the matter. They could not under 
all the circumstances have thought him merely an agent of Mac
donald and Duryee, otherwise there was no more necessity for 
Macdonald being present than for the plaintiff. And it is in this 
connection that the necessity arises on Ix-half of the plaintiff’s 
case to make it api>ear that Carlyle was but an agent.

There is no doubt Macdonald was desirous of the sale going 
through. But that is not inconsistent with his status as claimed 
for him. They, being experienced real estate men, could not have 
heen misled so easily as to Carlyle’s position. They dealt directly 
with him, Macdonald, the alleged principal, Iwing all the time 
available. Besides, they were to divide the commission. Con
siderable stress was laid upon the reason which led the plaintiff 
to desire this particular property, viz., owing to its alleged location 
on the river and the alluring fishing prospects. The sportive 
manner again in which this adroit aspect was sought to l>e placed 
upon the negotiations only impressed me with its inconsequence.

But what did impress me was the fact that just at that time 
a mining stampede created by alleged discoveries of valuable ore 
at what is known as the “Steamlmat” claims, together with the 
announcement that the line of the Canadian Northern Railway 
was to be constructed near or through this very property, had 
caused an upward movement in property values in Hoik* and 
vicinity. The “Steamboat” enterprise collapsed with discon
certing suddenness, and with it the unrealized hopes of a dispro
portionate advantage on his purchase by the plaintiff. The rail- 
rom I materialized, justifying to a reasonable extent the values
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attached to this property. In my opinion the plaintiff entend 
into this transaction in the high hope of reaping a profit from tin- 
combined effect on values of the mining and railroad excitement. 
I do not think he was misled in any way. He was put upon 
inquiry, and that means effective inquiry. So much for the facts.

Now as to the legal aspect, which was dealt with very ably 
and exhaustively by Mr. Pattullo. Postulating that Carlyle was 
Macdonald's agent, I quite agree with Mr. Pattullo’s contention 
that the agent's misrepresentations will give the party to whom 
they art* made* the same remedy against the principal as if they 
hail been made by himself.

It is likewise sound law that misrepresentations by a stranger 
and I shall so characterize Carlyle in the circumstances of this 
case—will have the same result as regards a party who, when 
entering into a contract, is aware that the other party is l>eing 
induced to enter ir.to it by the representations of a stranger, and 
where such representations are fraudulent is also aware that they 
are in fact false: Karberg's Case, [18V2J 3 Ch. 1, G1 L.J. Ch. 741. 
Nor can it be controverted that where the agent is acting within 
the scope of the authority given him expressly by his principal, the 
principal is liable for his fraud, even when the fraud was com
mitted not for the principal's but for the agent's benefit: White- 
church v. Caranagh, [11)021 A.C. 117, 71 L.J.KB. 400; Hambro v. 
Burnand, [1904] 2 K.B. 10, 73 L.J.K.B. (MM). But, unfortunately 
for the plaintiff, as far as my judgment is concerned, I find that 
Carlyle was not Macdonald's and Duryee's agent, and that Carlyle 
did not make any misrepresentations inducing the contract. A 
plaintiff must at h's peril in an action of fraud, as this one is, shew 
that the defendants have in connection with the transaction been 
guilty of a dishonest act going to the basis of the understanding 
between the parties. In other words, he must prove actual fraud.

Even assuming there was an innocent misrepresentation, yet 
the plaintiff cannot sustain an action for rescission in view of the 
assignment to Crosbie of the subject matter of the agreement: 
Redgrave v. Hurd, 20 Ch.D. 1, 51 L.J. Ch. 118; Wilde v. (Mixon, 
1 ILL. C. Ü05, 12 Jur. 527; Scddon v. North Eastern Salt Co., [l!H)5] 
1 Ch. 320.

As to the claim for specific performa -e, there is no hardship 
nor any of the other usual elements whith justify the refusal of a 
decree: Wedgwood v. Adams, 0 Beav. 000, at 005, per Ijord bang- 
dale; Preston v. Luck, 27 Ch D. 497, at 500, per Cotton, L.J.

Counsel seem to proceed on the erroneous assumption that a 
contract for the sale of land is uberrimae fidei. Of course the 
Court has a discretion to refuse specific performance where it 
would Ih* a hardship upon the purchaser to insist upon him carry
ing out the contract to buy. The action will be dismissed with 
costs.
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In the other action there will 1m* judgment for the plaintiff 
Crosbie in the terms of his statement of claim with costs.

B.C.

8. C. 
101 :i

Judgment accordingly.

ORMAN v. HOLLINS. N.B.

\cw Brunswick Supreme Court ( King's Bench Division ). Barry, ./. 
February 25, 1013.

8.C.
1913

1. Depositions (§1—2)—Preliminaries—Application fob foreign com
mission—How MADE.

Motion for n foreign commission to take testimony mu*t, under 
order 30. rule 5, lie brought up on notice of motion under the num
inous for directions; such a motion is irregular if brought up on an 
ordinary summons for an interlocutory application.

\Fluff v. Brown, 7 D.L.R. 688, followed.]
2. Depositions (§ I—tc)—Of party besioi.no aiiboao—Grounds fob—

Saving of expenses.
The mere fact that it would be cheaper to take the testimony of a 

non-resident plaintiff at his place of residence abroad than for him 
to attend the trial is not sufficient to justify the granting of a 
foreign commission.

|Armour V. Walker, 25 Cli.I). 673; Coeh v. Allcock. 21 Q.B.I). 178;
Mocauley v. Class, 47 Sol. J. 71 ; and Kcclcy v. Wakley, 9 Times L.R.
571. specially referred to.]

3. Depositions (§ I—tc)—Of party residing abroad—-Giving security
FOR COSTS as GROUND FOR ISSUING COMMISSION.

That a non-resident plaintiff has given security for the costs in the 
action is not a ground for granting a foreign commission to t ike his 
testimony abroad.

Application on behalf of the plaintiff for a commission to statement 
examine witnesses, including herself, in London, England. The 
summons was granted by McKeown, J., on the 6th instant, and 
by consent was argued before Harry, J.. to be disposed of by 
him as the Judge who made the order for directions in the 
action.

The application was dismissed.

T. J. Varier, K.C., for plaintiff.
/'. J. Hughes, for defendant.

Barry, J. :—The application is based upon an affidavit of lurry, i 
Mr. Charles II. Elliott, the plaintiff’s solicitor in the cause, 
from which it appears that the action is brought to recover pos
session of a lot of land at Grand Falls, for damages to the same, 
and for mesne profits. It is asserted that this lot was granted 
in 1846 to John L. A. Simmons, who died in 1903, and who by 
bis last will and testament devised the same to his daughter, 
the plaintiff. Simmons never had a permanent residence in
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plaintiff’s case that the identity of John L. Simmons as the 
grantee of the lot, and the identity of the plaintiff as his

Hollins.

daughter be established, and that the plaintiff who resides at 
Hanks, England, and one William 11. Devenish, who resides 
in London, England, are both necessary and material witnesses
for the plaintiff in order to establish the points mentioned ; and 
Mr. Elliott proposes to obtain the evidence of the plaintiff and 
Devenish hy commission. Now this is absolutely all that the 
affidavit of the plaintiff’s solicitor sets forth, excepting the 
statement that the plaintiff, being a non-resident, has given 
security for costs to the amount of $250.

Mr. Hughes, who opposes the application in behalf of the 
plaintiff, objects'(1st) to the procedure ; that the application 
instead of being made by summons before a Judge at Chambers 
should have been made under 0. JO, R. 5, by notice under the 
summons for directions, 2nd, upon the merits ; that the affidavit 
does not disclose sufficient material to authorize the issuance 
of a commission under 0. 37, R. 5.

As to the first ground ; it has been already settled by a 
judgment of this Court which is binding upon me that the 
application for an order for a commission should be made to 
the Judge who issued the summons for directions, upon notice, 
('luff v. Brown, 7 D.L.R. 688, 11 E.L.R. 78; and that if either 
party issues an ordinary summons for any interlocutory pur
pose before judgment, instead of proceeding by notice under 
O. JO, R. 5, it is irregular, and may be dismissed with costs, 
or if entertained, the costs will be given against the party issu
ing it. And Barker, C.J., adds:—

There nre cnn«idcrntinn« of convenience ns well ns of expense . . 
that, render the rule valuable in practice and make its observance • l«-ir- 
nble in the interest of suitors.

There can he no question in regard to my jurisdiction, hut 
if, upon the merits, 1 choose to make the order, I should in that 
case be obliged to make the plaintiff pay the costs of the 
application as a punishment for having adopted an irregular 
mode of procedure.

But upon the merits I have no doubt. A party litigant is 
not entitled to a commission cx debito justitiac. No sufficient 
reason has been suggested here why the plaintiff and her wit
ness cannot be examined in this country : Armour v. Walkrr, 25 
Ch.I). 67J. The same rules as to granting a commission apply 
in regard to a plaintiff as to any other witness, but will lie 
more strictly applied : Coch v. Allcock, 21 (j.B.D. 178. It was 
strongly urged before me by Mr. Carter that the large saving
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of the expenses of two witnesses in crossing the Atlantic was a 
most important element for my consideration, but it has been 
decided that the mere saving of expense is no sufficient ground 
for granting a commission to examine a plaintiff: Macaulay v. 
Glass, 47 Sol. Jo. 71, although in the case of the examination of 
a witness other than the plaintiff there are cases that intimate 
that the question of expense ought to be looked at. The plain
tiff will not, as a rule be allowed to give his evidence abroad on 
a commission; it should be given before the jury here: Kccley 
v. Waklcy, 9 Times L.lt. 571.

In hamon v. Vacuum It rake Co., 27 Ch.D. 137, it was held 
that where it was sought to have a material witness examined 
abroad, and the nature of the ease was such that it was import
ant that lie should be examined in England, the party asking to 
have him examined abroad must shew clearly that he could not 
bring him to England to be examined at the trial. This decision 
is based upon 0. 37, R. 5, of the Imperial Judicature Act, which 
corresponds to the rule upon which this application is based, 
t.f. :—

The Court or n Judge may. in any cause or matter where it shall appear 
necessary for the purposes of justice, make nu order for the examination 
ujmn oath ... at any place of any witness or persons, etc.

And in the course of his judgment in the ease just quoted, 
Baggallay, L.J., says (p. 141):—

hut it appear* to me that if an application is made, for the examin
ation of a witness abroad, instead of his attending in this country to 
give evidence at the trial, it is the duty of the party making that appli
cation. when making it. to bring before the Court such circumstance* as 
«ill satisfy the Court that it is for the interest of justice that the wit
ness should lie examined abroad.

And Cotton, L.J., says (p. 143) :—
There is a great difference between a plaintiff and a mere witness as 

to lieing examined abroad. If a plaintiff wishes to he examined as a 
witness on his own behalf, unless there are very strong positive reasons 
for his not coming over here, leave will not la1 given to examine him 
abroad, but he must come here.

No reason has been disclosed in the affidavits why the wit
ness and the plaintiff herself cannot come here. It is not shewn 
that the witness declines to come, or even that lie has been asked 
to come. The plaintiff herself says nothing one way or another 
and no reason has been assigned why she cannot come. It may 
perhaps lie, ns suggested in the affidavit, her desire to have her
self and her witness examined at home, but surely that is not 
sufficient; her desires cannot or ought not to control the admin
istration of justice in this province. She has chosen her own

22-13 D.L.l.
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forum and cannot, unless she shews some good and sufficient 
reason, have the witnesses examined where she desires. But it 
is said she has given security for costs in the action. That was 
required of her because she is a non-resident plaintiff, hut I 
have yet to learn that because under the laws of this province, 
a non-resident plaintiff is required to give security, that that 
fact entitles him to a different consideration than is accorded 
to a resident plaintiff. Because she has given security is no 
reason why she should have a commission, if not otherwise en
titled to it. It is in every way a misfortune not to have the 
evidence of an important witness given orally in Court. The 
deposition when read aloud at the trial, produces but a faint 
effect ; the jury like to see the man and hear him examined 
and cross-examined: Odgers’ PI. & Pr., 7th ed., 298.

In my opinion, therefore, it is not shewn to he necessary for 
the purpose of justice, that the examination of the plaintiff and 
her witness should take place in London, and the «ation 
must he dismissed with costs.

Motion dismiss< <1.

Annotation

Foreign
commissions.

Annotation—Depositions (8 I—40—Foreign commission—Taking evidence 
ex juris.

Rules of Court are commonly framed aoan to include a provision that tin- 
testimony of a person wlm is resident outside of the territorial jurisdiction 
of the Court may In- ordered ito In- taken under a commission for the i-x 
amination of such person. A foreign commission is not granted as of 
course: Prior v. Ilaile)/, 6 V.R. 2.111. hut is a matter of judieial discretion: 
I'nion Investment Vo. v. Pena*, 2 A.L.R. 857 ; Mill* v. .1/UIm, 12 I*.It. 17 : 
Aid*/ v. Prrry. 14 P.R. .1114 : Virian v. Mitchell, 1.1 C.L-Î. 198-, for* \ Ml- 
rock. 21 Q.B.I). 17H ; Snr v. Hums, 114 L..I.1J.H. 104 ; Emanuel v. SnlltikofJ, 
H Times L.R. .1.11.

In the absence of special circumstances shewing that the ordinary 
method of taking evidence should In- departed from, it is the right of 
the opposite party to have the evidence taken in the usual way at trial 
and not under commission: Hellirrau Vo. v. Tyrcman. 4 S.L.R. :i!i.

The time for the return of a foreign commission is the date on or lie- 
fore which it must In* executed and despatched by the commission-)—not 
the date at which it must reach the central office: Jackson v. 1/**«//»»«. I 
O.W.X. 478.

A party who has procured evidence to In- taken on commission i* not 
bound to put it in at the trial; but if it has !x*en duly returned into Court 
the opposite party may put it in on his own la-half if he so desires: Itu-h- 
unison v. McMillan. 18 Man. L.R. 359.

That the evidence sought to In- given is considered not to Is- material 
by the Court hearing the application is a good ground for refusing a 
foreign commission : Smith v. tlreey, 10 I’.R. 5.11 ; J/orroir v. Mrlhnuinhl, 
10 P.R. 129; Toronto Imlustriul V. Houston, 5 O.W.R. 30.1. The motion f»r

41
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Annotation (cimt limed) - Depositions ( § I—4c )—Foreign commission—Tak
ing evidence ex juris.

a commission is usually made after the joinder of issue: Smith v. (irery, 10 
1\R, 531. 11 P.R. 38; and the material should shew the name of at least 
one of the witnesses to Is- examined: Howard v. Dulau, 11 Times UR. 
451. and prove by affidavit that all of the witnesses proposed to be ex
amined are material and necessary: Kidd v. Perry, 14 P.R. 304. If the 
witness is travelling, it should also appear that he will remain long 
enough at the plaee where the depositions are directed to Ik* taken to 
allow of their completion, or that he might, without inconvenience do so: 
Si it fier v. Williams Mfy. Co., 8 P.R. 483. It is discretionary for the 
Court to impose terms ns to costs on ordering a commission: Hr Corr, 5 
D.UR. 3(17. 3 O.VV.N. 1442; Robins v. Empire Printing Co,, 14 P.R. 488; 
Ferguson v. Mill icon, 11 O.L.R. 33; Watt v. Maday, 5 O.W.R. 1)3, 170; 
Toronto Industrial v. Houston, 5 O.W.R. 341). or. under special circum
stances. that security Im* given for the opposite party's costs of executing 
the commission: Coleman V. Hank of Montreal, Itl P.R. 151): Robins v. Em
pire Printing Co., 14 P.R. 488; Langen v. Tate, 24 Cli.I). 522.

The fact that the witness to Ik* examined abroad had absconded from 
the jurisdiction will not prevent the order la-ing made: \ord hr inter v. 
MeKillop, 10 P.R. 240, and if his credibility as a witness is to Ik* at
tacked. -that may Ik* done by calling witnesses at the trial to give evid
ence as to his general reputation for veracity: Ibid.

It is the usual practice to appoint a special examiner for the exam
ination or cross-examination of witnesses abroad: Ijondon Hank of Mexieo 
v. Hart, UR. 0 Eq. 407.

A commission to examine witnesses abroad will not Ik* granted unless 
the ( >mrt is satisfied—

f. That the application is made bond fide: Re Hoyse, 20 Ch. 1). 700; 
Itrrdan v. Greenwood, 20 t'h.D. 704 («). where the Court thought the 
plaintiff was keeping out of the way. and refused his application to Ik* 
examined abroad : Langen V. Tale, 24 Cli.I). 528 ; Ross v. Worn!ford, 
1181)4] 1 Ch. 38.

2. That the issue in respect of which the evidence is required is one 
which the Court ought to try: Re lioyse, 20 C'li.I). 700.

3. That the witnesses to Ik* examined can give evidence material 
to the issue: Langrn V. Tate, 24 Cli.I). 522; Armour v. Walker, 23 
Ch.D. 073.

4. Thai tliere is some good reason why they cannot Ik* examined 
within tin* jurisdiction: Armour v. Walker, 25 Cli.I). 073; Lawson V.
l’octNtm Iraki c.,„ 27 CfcJX 117; CM v i//... ■/. _-i Q.B.D. i>;
The Parisian, 13 P.l). 10; and see Langen V. Tate, 24 C.D. 522; Xrir

Si U4B, 104,
5. That the examination abroad will Ik* elfectual : Re lioyse, 20 Ch. 

I). 700. where a commission to the French Courts was refused lK*eause 
an effective cross-examination could not Im* had there. In Xadin v. 
Bassett, 25 Ch.D. 21, a commission was issued to examine the plain
tiff in New Zealand, upon condition that his dispositions should not be 
read at the trial, if the defendant required him to appear to be ex
amined and cross-examined.
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Annotation (eontinucd)— Dépositions (§ I—4c)—Foreign commission—Tak
ing evidence ex juris.

The same rules as to granting a commission apply in regard to a plain
tiff ns to any other witness, but will be more strictly applied: Cock v. 
Allcock, 21 Q.B.D. 178; Light V. Governor, etc., of Anticosti, 58 L.T. 
Mere saving of expense is no sufficient ground for granting a commission 
to examine a plaintiff: Macaulay v. Glaus, 47 Sol. Jo. 71. As to a defen
dant resident abroad, see Emanuel V. Boltykoff, 8 Times Rep. 331, where 
a commission to examine the defendant, a foreigner resident abroad, was 
granted, though plaintiff resisted the application. Sec also Hartnwut v. 
Daly, 12 Times Rep. 170.

There are many cases where the Court has been very reluctant to ac
cede to applications by a plaintiff to take evidence abroad, because the 
tribunal has been chosen by the plaintiff himself: so, too, with regard to 
the ease of a plaintiff asking for a commission <o examine himself, the 
Court has full discretion, but it exercises that discretion strictly, and doe* 
not grant the application unless a very strong case is made out; hut the 
case is entirely different when it is the defendant's abdication, and par
ticularly that of a defendant lawfully resident out of the jurisdiction, 
according to the ordinary course of his life and business. The view is 
taken that it would lie wrong to apply to the ease of a defendant the prin
ciple» that arc applicable to the case of a plaintiff asking for a commis
sion to examine himself: Per Chitty, J„ Rosa v. Woodford, [181)4) 1 Cb., 
p. 42; approved in A"etc v. Burns, fi4 L.J.Q.H. 104. An order for a com- 
mission to take the plaintiff's evidence abroad was set aside on the 
ground that, the action being one for libel, the plaintiff's evidence ought 
to be given before a jury, as the main question was one of damages: 
Kcclcy v. Waklcy, 0 Times Rep. 571.

Applications for a commission were refused, where it was proposed to 
examine witnesses to prove foreign law, and it was not shewn that it 
could not be readily proved by witnesses at the trial : The .1/. Moxham, 
1 P.D. 115; and where the commission was not asked for in reasonable 
time: Bteuart V. Gladstone, 7 C.D. 304.

It is a very unusual thing to grant a second commission, ami it ought 
never to be allowed except upon substantial ground*: per Will*. J., 
Crowther v. kelson, 7 Times Rep. 653.

The Court can order an article to be sent abroad for identification hv 
a witness: Cluiplin V. Put tick, [1808] 2 Q.B. 100.

Whether a Judge, who has made an order for a commission, van, in 
the absence of agreement, rescind the order, and direct a commission to 
issue to another place, quare: Western Bank of New York v. Aoppcl, 8 
Times Rep. 36. 286.

Under a general commission to examine witnesses abroad on behalf 
of both parties, the witnesses intended to be examined not being named in 
the order or the commission, it is not permissible for the plaintiff to give 
his evidence before the commissioner, and, where the commission i* opened 
at the trial, the plaintiff's depositions on being tendered in evidence will 
lie rejected: Wright v. Ehattuck, 4 Terr. L.R. 317, 5 Terr. I*R. 2l»4.

A plaintiff suing in a foreign forum should not ordinarily lie excused 
from appearing there and giving his evidence, and the proof that the in-
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Annotation {continued) Depositions (9 I—4c)—Foreign commission—Tak
ing evidence ex juris.

terests of justice require tlie issue of a eommission to take his evidence 
abroad should In* of the clearest kind and liest nature that can In* got, 
affidavits sworn to on information and lielief only being insufficient. The 
issue of such a commission should lie the exception and should only lie re
sorted to when the inconvenience or excuse caused by requiring the plain
tiff's |iersonul attendance at the trial would pretty nearly thwart the ends 
of justice: Canadian Ity. Accident Inn. Co. v. Kelly, 17 Man. L.R. 045.

A commission to take the evidence in Toronto of the plaintiffs general 
manager for use at the trial was refused where it was shewn that he 
would lie the chief witness for .the plaintiff to meet defences denying the 
sale of the goods sued for. and setting up that the plaintitf had agreed to 
accept shares in the defendant company in satisfaction of the debt guar
anteed hv the individual defendants and that shares had tieen accordingly 
allotted to and accepted by the plaintitf, and when the only material in sup
port of the application was an affidavit of the witness saying that he was 
a material witness to prove the account and to disprove the various de
fences. and that it would entail great loss and expense for him to attend 
a trial at Winning, as his duties as general manager of the plaintiff com
pany required his continued presence in Toronto : Toronto Carpet Manu
facturing Co. v. Ideal House Furnishers, 20 Man. L.R. 571, 17 W.L.IL 621.

The principles governing the granting of an order to take the evid
ence of a plaintiff when lie resides out of the jurisdiction do not apply 
when the application is liy a defendant to take his own evidence abroad, 
and primA fatde a defendant residing abroad, who is sued here, is en
titled to an order to take his evidence where he lives: l.airton v. Wilcox, 7 
Terr. L.R. 213.

While it may lie necessary in some cases to shew that it is impr-»sible 
to obtain the attendance of the witnesses at trial, it is not, as a rule, 
necessary to do so to procure an order to take their evidence abroad. A 
party is not entitled ex debito justifia• to an order to examine a witness 
abroad, but he is, primd facie, so entitled on shewing the residence abroad, 
and that the evidence sought to lie obtained is material : Burke V. Xorth- 
Went Colonization Co., 7 Terr. UR. 210.

To obtain a commission to take the depositions of foreign witnesses to 
be used ns evidence, it is not necessary to set out explicitly the nature of 
the evidence nor the facts intended to lie proved by the witnesses sought 
t«> lm examined, if the. Court is satisfied that the application is bond fide 
ami that the evidence is material and cannot be obtained within the juris
diction: Smith v. Murray, 1 D.L.R. 303, 20 W.L.R. ».

NNhere the Court is not 'satisfied that a foreign commission is neces
sary, the applicant may lie ordered to elect between giving security for 
the costs of tiie commission, and a refusal of the commission with lilierty 
to obtain a commission at 4he trial if it appears necessary to the trial 
•ludge. the party opposing the commission to be bound in that event to 
consent to a |K>stponement of the trial for that purpose: Macdonald v. 
*onreign Bank of Canada, 2 D.L.R. 892, 3 O.NWN. 1006; Haters, Hibson 
and Co. v. Haters, 3 D.L.R. 390. 3 O.W.N. 1229. 22 O.W.R. 40.

An application to suppress the depositions taken upon a foreign com-
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Annotation (continued)— Depositions (81—4c)—Foreign commission—Tak
ing evidence ex juris.

mission, upon the ground that a partner of the commissioner appeared In'. 
fore him on the taking of the evidence as solicitor for one of the parties. 
was refused, without prejudice to objection at the trial : Jackson v. Hunio n, 
1 O.W.N. 478.

Application was made for a commission to examine a witness resident 
in the United States, tin* application being based on an allidavit of the 
partner of defendant's solicitor, on information obtained by him from 
M„ defendant's agent. There was no allidavit from M„ personally, mi.I 
nothing to shew that the evidence of the witness could not have I wen 
obtained before lie left the jurisdiction, or that the facts said to lie in 
the knowledge of the witness could not lie supplied by other persons. It 
was held, that the application was properly dismissed : McHItrixnii \. 
Ritrr-Conley Manufacturing Vo., 35 N.8.R. 420.

On the trial of an action on a promissory note, the evidence of a wit
ness taken under a commission was, subject to the objection of counsel, 
given to the jury, and by them taken to the jury room when they retired 
to consider as to their verdict. It was held, by the majority of the Court, 
that the practice was not usual, and was not to lie commended, hut as the 
incident could not have had a prejudicial effect it was not a ground for a 
new trial: Royal llank of Canada v. Ilalc, 37 N.B.R. 47; .1/i/nt v. Hill. 40 
X.B.R. 58.

Whether nil the evidence taken n|w>n commission shall Ik* read at length 
or rend in part and stated in part or stated by counsel at the trial is a 
matter in the discretion of the trial .fudge: Marks v. Marks, 13 B.C.Il. I ill.

The forms presvrilied for use in connection with orders for the ex
amination of witnesses abroad contain many matters which imM neees- 
sarily lie left to the discretion of the Judge by whom tlie order i' made 
ami which require departures from any set form. Where, therefore, the 
form provides for the issue of a commission for the examination of tin* 
v .iess “upon interrogatories" and “rira voce" and the order as granted 
directs the examination of the witness "rira roee" the variation i- one 
“as circumstances require" within O. 35, r. 5 (Nova Scotia Rules I. such 
as the Judge in his discretion is authorized to make and does not invalidate 
the order: (Iraham v. Higcloir, 45 N.6.R. 118, 0 K.L.R. 285.

A foreign commission may lie ordered in a criminal case under the 
statutory authority of sec. 907 of the Criminal Code, 1909 (Can.. ; It. v. 
Verrai, 10 P.R. 444; R. V. Haskett, 0 Can. Cr. Cas. 01; Barsky \. S'il'nni. 
19 Can. Cr. Cas. 408, 5 D.L.R. 638.
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CUMMINGS v. JOHNSON.

Manitoba King'* Bench. Trial before Mather*, C.J.K.B. July 24. 1013.

1. Set-off and counterclaim (811)—20)—As against assignee—Dam
ages FOR FRAUD AND DECEIT.

In an action to recover the amount due on a mortgage given by de
fendant to secure the performance of an agreement of sale, a claim 
for damages for deceit inducing the making of the contract cannot 
lie pleaded ns a set-oil, under Act of 1 (Jeo. II. eh. 22 (amended and 
made perpetual by 8 Geo. II. eh. 24) either against the original party 
or against his assignee, but the proper remedy is by way of counter
claim under see. 291 of the King's Bench Act against the original con
tractor only.

[ McManus v. Wilson, 17 Man. L.R. 5(17, referred to.]

1. Assignment (8 III—28)—Equities and set-offs against assignee— 
Exclusion of counterclaim.

The King’s Bench Act, R.S.M. 1902. eh. 40. sec. 39 (/). confers no 
right to counterclaim but only a right of set-oil" as against the assignee 
of a chose in action arising out of a contract in addition to the right 
to plead any defence arising out of the contract prior to notice of the 
assignment.

Action by the assignee, to recover the amount due on a 
mortgage given by the defendant to secure the balance due Mtm- 
roe Bros. & Ferris, the defendants by way of counterclaim, 
under an agreement for the sale of a factory and business. The 
defendant counterclaimed for damages, alleging fraudulent mis
representation.

Judgment was given for the plaintiff, and the counterclaim 
was allowed against Munroe Bros. & Ferris, the original mort
gagees.

//. V. Hudson, and XV. J. Donovan, for the plaintiff.
J. II. Leech, and /•’. J. Sutton, for the defendant.
A. E. Hoskin, K.C., and /\ ./. Montague, for Munroe Bros. & 

Ferris.

May 1, 1913.

Mathers, C.J.K.B. :—In January, 1912, the defendant en
tered into an agreement to purchase from Munroe Bros. & 
Ferris, the defendants by way of counterclaim, a lightning rod 
factory and business at Cartwright in this Province. The pur
chase price was $60,000, which was partially paid by transfer- 
ing to the vendors certain real estate and the balance. $32,325, 
was secured by a mortgage upon the factory building and land 
on which it was situate. The defendant also gave a chattel mort
gage upon the machinery and an assignment of hook accounts 
both as collateral security to the mortgage before mentioned. 
The vendors subsequently assigned the mortgage to the plain
tiff for valuable consideration.
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man. The defendant paid nothing upon the mortgage either l-\
way of principal or interest, and this action is brought hv tin 

iiii.i plaintiff against him to recover the full amount.
----  The defendant eounterelaims against the vendors and tin

Cum minus p]nin(iflf for damages, alleging that he was induced to purvh.iv 
Johnson, the property in question by fraudulent representations made i •

---- him by the vendors. He sets out in his pleading a number of
c.j.k.h. representations which lie says were false, but none of tln-m 

appear to me to amount to a false representation of an exist inn 
faet except two ; namely, that the vendors had made out of tin- 
sale of goods and commissions, clear, over $0(5.000 in the vi-ar 
1911, and that they had only one competitor in Canada.

In February, 1912, the defendant went into possession ami 
commenced operating the factory, and he continued to opeiMti
lt until August following, when the factory was burned down. 
It was admitted by the defendant that he was not in a position 
to ask for rescission and that he had to rely on his claim for 
damages as in an action of deceit.

I find as a faet that the vendors did represent that they li.nl 
made a clear net profit of $5(5,000 in 1911 and that they had 
only one competitor in Canada. I find that both of these repre
sentation* were untrue to the knowledge of the vendors and 
that they were made fraudulently for the purpose of inducing 
the defendant to purchase the said business. As a fact tin- 
vendors had made, on paper, a profit of about $50,000 in tin- 
year 1911, and the difference between $50,000 and $5fi,0oo is 
not of itself so great as to suggest mala but the circum
stances surrounding the transaction, to my mind, clearly in
dicate that the vendors knew the repnwmtation which tiny 
made as to profits was untrue and they resorted to several 
fraudulent artifices for the purpose of inducing the defendant 
to believe that it was true.

After they had conceived the design of selling, they pn
eu red a new and larger ledger ; hut they did not transfer to 
this new ledger the accounts as they stood in the old ledger. 
They caused to In» entered in the new ledger as sales sev. ral 
fictitious amounts for the purpose of enlarging the volume of 
their sales, and they largely cut down the amounts paid to 
travellers for wages and expenses. At the trial they had no 
explanation to give for these apparently fraudulent entries. 
Their excuse was that their bookkeeper had done this on his 
own responsibility and without their knowledge. Tin- lnxik- 
keeper swears that he made the changes on the instructions of 
the vendors, and I believe his story to be true. It would lie in
conceivable that a bookkeeper would so manipulate his masters’
1 looks without instructions. This new ledger was shewn to the

_
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defendant. The old ledger was removed by Ferris the day MAN. 
before the defendant came to look over the plant. I therefore K lt 
find that the vendors represented the amount of their profits 1913 

fraudulently. —
As to the number of competitors, the vendor stated to the 11 M(MIX0B 

defendant in a letter that they had only one competitor in Can- Johnson. 
uda. They endeavoured to avoid the effect of this statement 
by saving that when subsequently he came down to look over c.i.k n.
the plant, they explained to him that they had three com
petitors. I do not believe that any such explanation was given. 
Even if it were given, it was not true, as they actually had 
seven or eight active competitors. I cannot believe that the 
vendors were ignorant of the fact that they had these com
petitors. The.v had been in business during 1910 and 1911 and 
all of them travelled through the country. Their bookkeeper, 
who was only in their employ from April, 1911, to January. 
191*2, and who «lid not travel through the country, was aware of 
the existence of these competitors, and I think it entirely unlikely 
that the vendors were not also aware of it.

I think both these representations were material, and that 
the property was not worth as much as it would have been had 
these representations been true. A business with only one com
petitor in Canada, and which is making a profit of $ÔG,0(H) per 
year, is in a much better position than a business with seven or 
eight active competitors, ami which has only a paper profit of 

a year. The defendant is entitled to a verdict on his 
counterclaim against the vendors for the «lamages he has so

There is no pretence that the plaintiff had any knowledge of 
the fraud perpetrated by the vendors. The defendant contends, 
however, that notwithstanding they are entitled to set off against 
him whatever damages they are entitled to recover against the 
vendors.

The right of set-off depends upon sub-sec. (/) of «<•<•. 39 of 
the King’s Bench Act, which makes an assignment of a chose in 
action “subject to any defence or set-off” in respect of tin» debt 
or chose in action existing at the time of notice of assignment, 
“in the same manner ami to the same extent as such defence 
or set-off would Is* effectual in case there had been no assign
ment thereof.’’

The meaning of that is that an assignee is in no better posi
tion than the assignor with respect to any defence or set-off 
which existed at the time the notice of assignment was given. 
The question is, could ft claim for damages for deceit lie pleaded 
ns cither a defence or set-off by the defendant had this action 
l>ven brought by Munroe Bros. & Ferrist Clearly, I think, such

Ji
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ft claim could not be pleaded as a defence. Damages for having 
been fraudulently induced to enter into a contract can only lie 
recovered because the contract is binding upon the debtor and 
can be enforced against him, or he elects to he hound by it. 
He cannot in the same breath repudiate the contract and ask 
for damages liecause he is bound by it. The two claims are in
consistent. The defendant’s position is that he was induced to 
enter into the contract by the fraud of Munroe Bros. & Ferris, 
but because of the way in which the subject matter has been 
dealt with he is not now in a position to repudiate and must 
abide by it. The contract, therefore, stands. The defendant is 
not, however, without remedy. He is entitled to recover from 
them the damages which he has sustained by reason of the con
tract. This he can do not by way of defence but hv way of 
counterclaim. It is probable that if the defendant were in a 
position to repudiate the contract because of the vendor’s fraud 
he might set up the fraud by way of defence, even as against a 
bona fide assignee: Stoddard v. Union Trust Co., [1912| 1 K M. 
181. The defendant does not, however, seek to set the transac
tion aside for the reasons already stated, and hence he is not in a 
position to avail himself of this defence.

Then, could this claim for damages be pleaded as a set-off as 
against Munroe Bros. & Ferris, were they the plaintiffs ' The 
Act of 1 Geo. II. ch. 22 (amended and made perpetual by S 
Geo II. ch. 24), which first gave the right to set off cross de
mands unconnected with each other, applies only where the 
claims of both plaintiff and defendant are liquidated: Morhg v. 
Ingles (1837), 5 Scott 319.

In equity a set-off, although it sounded in damages, was 
allowed where the damages arose out of a breach of the contract 
assigned. That was the ground of the decision in Young v. 
Kitchin, 3 Ex. I). 127, followed and affirmed in Newfoundland 
v. Newfoundland, 13 A.C. 199.

No case, however, has gone so far as to hold that damages 
unconnected with the contract can be set off either as against 
the original party or an assignee.

Section 291 of the King’s Bench Act provides that a d< t*ai
dant in an action may set up, by way of counterclaim, against 
the claim of the plaintiff, any right or claim, whether the same 
sounds in damages or not, and in that ease the Court has power, 
under rule 293. to set-off the demands ami award judgment for 
the balance in favour of either the plaintiff or the defendant. 
For all practical purposes this gives the debtor the same rights 
as against the original party as he would have did the law per 
mit a set -off. This right of counterclaim, however, is only 
against the original contractor. Section 39, sub-sec. (/». gives
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no right to counterclaim as against the assignee, but only a right MAN. 
of set-off. K h

This provision gives the defendant a somewhat larger right j-.j-j
than he possessed before the Judicature Acts, and also a some- ----
what larger right than is granted by the equivalent section of ( l M^IIX0B 
the English Judicature Act, which makes the assignment “sub- Johnson.
ject to all equities which would have been entitled to priority ----
over the right of the assignee if the Act had not been passed.” c.j.k.b’. 
Our Act preserves to him not only all equities to which the 
claim assigned was subject; hut also any legal set-off whether 
connected with, or arising out of the debt assigned or not, which 
he had against the assignor at the time of notice of the assign
ment : Exchange Hank v. Stinson, 32 U.C.C.IV 158, per Osier,
J.A., at 104 ; Sryfang v. Mann, 27 O.U. 033. per Armour, C.J.
In other respects the two Acts are the same ruder neither 
can a claim for damages unconnected with the contract 
assigned be set off against the assignee. Such was the decision 
of the Court of Appeal for Manitoba in McManus v. Wilson, 17 
Man. L.R. 567, and the Court of Appeal in England in StmUlard 
v. Union Trust, [1912] 1 K.B. 181, in which latter case the 
precise point in question was determined against the defen
dant.

It was argued by counsel for the defendant that the cov
enant sued on is collateral to the covenant to pay in the agree
ment to purchase and for that reason there is a right to set off 
the damages claimed as against the plaintiff. I do not think 
the mortgage was given as a collateral security to the agree
ment, hut in performance of it ; but even if the plaintiff were 
suing as assignee of the agreement itself, Stoddard v. Union 
Trust, 11912] 1 K.B. 181, shews that the damages claimed by tlv 
defendant could not be set off against him.

1 am therefore of opinion that the defendant has no right to 
set off the damages which he is entitled to recover from the 
vendors as against the plaintiff.

The result is that the plaintiff is entitled to recover from the 
defendant the full amount of his claim and costs, and there 
will lie judgment accordingly. The counterclaim as against 
him is dismissed with costs.

The defendant is entitled to judgment upon his counter
claim against Munroe Bros. & Ferris for the difference between 
the price paid for the property purchased, namely $60,000, and 
its real value. That was the correct measure of damages accord
ing to the decision of the Court of Appeal in Kosen v. Lindsay,
17 Man. L.R. 251.

If the parties consent I will refer the question of damages 
to the Master. If not, 1 will appoint a time to take the evidence
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MAN. myself, unless the defendant is willing to submit the question
K. B. 
1913

on the evidence already in.

----  July 24. Assessment of damages to the defendant under hi
mMings eolmterelaim against Munro Bros. & Perris.

Johnson.
Mathers. C.J.K.B. :—The price agreed to he paid for tin- 

plant and business as a going concern was $60,000. The tangible 
assets consisted of the building, plant and machinery, valued 
at Jfsl 1,500, ami orders for two hundred thousand feet of light
ning rod cable, which the vendors covenanted to furnish. Tin
sel ling price of the cable was $210.10 per thousand feet, and tin- 
cost of production was estimated at $f>0.10, leaving a net profit 
per thousand feet of $160, or a total profit of $32,000 on the two 
hundred thousand feet. As a fact the cost of production was 
more than $50.10. In arriving at these figures, many items of 
cost were not included, but the purchaser assumed that the net 
profit per thousand feet of cable was $160, and that the building 
and plant was worth $11,500, making the estimated total value 
of the tangible assets $43,500.

The total price was $60,000, ro that the sum of $16,500 must 
have ln-en allowed for goodwill, or the advantage which tin- 
business possessed as a going concern. It may be that $16,51 hi 
was a very extravagant price to pay for the goodwill of a busi
ness that had only been in existence for one year, hut with that
I have nothing to do. I must assume that the business would 
have been worth th-1 price agreed to be paid if the representa
tions made had been true. The question is, what was it worth 
in view of the real facts. The value of this intangible asset 
must depend, to a considerable extent, upon the competition to 
be encountered in the business. Common sense tells one that 
the goodwill of a business having only one competitor in Canada 
is much more valuable than a like business with eight or ten 
active competitors. I have no doubt but that Johnston was 
induced to pay this large sum for an intangible asset because 
of the false representations made, and, that under the conditions 
as they actually were he got what was Morth very much less 
for his money.

Sitting as a jury, I assess the damages under the counter
claim at $12,000.

There will be judgment for the defendant Johnston against 
Munro Bros. & Ferris, upon the counterclaim, for $12,000 and 
costs of counterclaim.

Judgment accordingly.



13 D.L.R.] Walker v. Barker.

WALKER v. BARKER.

I Iberia Supreme Court, licck, •/. September 4, 1913.

1. Specific perform a xce (111—45)—Iuimimext—Order for possession 
—Time limited to remedy default.

Viuler ordinary clrcunwtnnees where the court allows a purchaser, 
in possession umier a contract for sale of lands, a jieriod of time within 
which to remedy his default in payment of the purchase price, it will 
not include in the judgment for specific performance in favour of the 
vendor a direction that the purchaser deliver up possession to the 
vendor at an earlier date than the expiry of that period, although 
the contract gave the purchaser a right to possession only “until de
fault.”

Motion by plaintiff (vendor) for judgment in an action for 
spécifie performance brought against the purchaser. The de
fendant appeared and the plaintiff in giving notice of motion for 
judgment expressly asked that an order he made for delivery of 
possession by the defendant who took possession immediately 
on tile execution of the contract under a clause thereof as fol
lows :—

The vendor will suffer and permit the purchaser to occupy and enjoy 
the same until default shall happen to be made in the payment of said 
sum* of money above-mentioned ; subject, nevertheless, to ini|ieaehment 
for voluntary or permissive waste.

It. I). Tighe, for plaintiff.

Beck, J. :—I have no doubt that on special circumstances 
being shewn a vendor wotdd he entitled to a receiver of the 
rents and profits of the land forming the subject-matter of an 
action for specific performance, where the land or any part of 
it is in occupation of third parties (Kerr, on Receivers, Uth 
cd., pp. 81-8.'», also p. 136). It may lie that, on very special cir
cumstances being shewn, an order for possession, that is, an 
order having the effect of turning the purchaser himself out of 
possession and restoring the possession to the vendor, might 
lie made—in which case the vendor of course would not he en
titled to interest on his purchase money while he held possession 
' Srton on Decrees, 6th ed., 2180 it scq.). But certainly under 
ordinary circumstances where the Court allows a purchaser in 
possession a period of time within which to remedy his default 
iu payment of the purchase price, it will not disturb his per
sonal occupation during the currency of that period. There are 
no special circumstances in this case. The plaintiff is, in my 
opinion, entitled only to the usual order for specific performance.
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B.C. BROWN v. ALLEN.

C. A. 
ISIS

livitinh Columbia Court of Appeal, Macilonahl, C.J.A., Irving. 
Martin, ami (lallihrr, JJ.A. July 22, 101.3.

Statomrivt

1. Mechanics’ liens (8 VI—40)—Subcontractor—Right to lien for
LA IK HR PERFORMED UNDER ENTIRE CONTRACT FOR BOTH LABOUR AND 
MATERIALS.

A Miih-contractor may, under h«t. 0 (1) of the Mi-ehanie*' Lien 
Act, R.S.B.C. 1011. eh. 154, nc<|uire a lien for laliour, although per 
formed under a contract to furni'*h Ixitli lalmur ami materials for .i 
lump sum. where the value of each can lie easily ascertained.

[See Annotation on Mechanics’ Liens, 0 D.L.R. 10.».|
2. Mechanics’ liens i 6 VIII—70)—Action to enforce—Sub-contractor

—Defences—Non-indebtedness to principal contractor.
In an action by a sub-contractor to enforce a mechanics' lien, the 

defence that nothing is due the principal contractor must lie set up 
in the notice of defence.

[Fitzgerald v. Williamson, 12 D.L.R. 001. followed.]

3. Evidence (6 II M—355)—Burden of proof—Mechanics’ lien—Sm
contractor — Defence — Non-indebtedness to principal con
tractor.

The onus rests on the owner, in an action by a subcontractor to 
obtain a mechanics’ lieu, of shewing that nothing is due from him t » 
the principal contractor.

Appeal by the defendant from a judgment giving n sub
contractor a mechanics’ lien for labour performed under an 
entire contract to furnish lioth laliour and materials.

The appeal was dismissed.
L. 11. McLellan, for plaintiff, respondent. 
li. M. Macdonald, for defendant, appellant.

Mmtlimeld, Macdonald, C.J.A.:—The appeal should he dismissed.
This case is identical, insofar as the main question is con

cerned, with Irvin v. Victoria Home Construction Company. 12 
D.L.R. 637, reasons for judgment in which 1 have just handed 
down. Had the respondent insisted upon his right to a lien for 
the whole of the contract price he should have secured it. The fact 
that he has asked for part only of what he was entitled to do. 
should not rob him of that part. Hail it been shewn that there 
was nothing, or not a sufficient sum due by the owner to the con
tractor, then it might lie necessary to vary the judgment below 
to make it clear that respondent was not in that class of lien 
holders designate! lalwurers. Respondent’s lien is that of a 
sub-contractor, not a labourer. Their rights are not identical 
when the sum owing to the contractor is insufficient for all. The 
onus of proof is upon the owner to shew nothing due to tin- 
contractor.

Irilng. J.A. Ikvino, J.A. :— I concur.
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Martin, J.A. :—The plaintiff, who is a sub-contractor, ob
tained a judgment giving him a lien for $759.82 for the amount 
of labour only done under his entire contract to do, for $7,407, 
the plumbing and heating in a certain building that the con
tractors were erecting; his claim for materials under the same 
contract was disallowed. I can see no good reason why the 
learned Judge was not justified in taking this course. The 
plaintiff shewed at the trial that the labour could he easily, and 
wjk. segregated from the material, as appears by his statements, 
exhibits 1 and 2, and to do this there is no question of his 
attempting to alter his condition or status as sub-contractor 
into that of a labourer. By sec. 6, sub-sec. (1), R.S.B.C. 1911, 
ch. 154, he is a person who “does such work or causes such work 
to lie done,” and even, if, from any cause, his claim for mater
ial fails, why should he not succeed for the labour? The case 
of 1Vfiler v. Shape (1897), 6 B.C.R. 58, was decided when there 
m s no lien for material, and the facts are so insufficiently 
stated that I am unable to obtain any assistance from it; it is 
not even certain that the work was done under an entire con
tract. nor was the plaintiff represented.

Then it was urged on behalf of the owner that there was 
nothing “payable by the owner to the contractor,” and as the 
Hiih-eontractor is not a labourer he cannot have a lien, accord
ing to sec. 8. But objection has been validly taken, for the 
reasons given in Fitzgerald v. Williamson, 12 D.L.R. 691, that 
the onus is upon him to prove the fact of payment after raising 
the defence in his dispute note (in the County Court). He has 
done neither, and the mere statement in plaintiff’s evidence that 
the “work stopped because the contractors skipped out” is not 
sufficient, because that is not at all inconsistent with the fact 
that money may have been owing. The Court cannot lie left to 
speculate in such a matter.

In my opinion, the appeal should lie dismissed.

B. C.

C. A. 
1913

Martin, J.A.

O.M.UHEl, J.A. ;—I agree in dismissing the appeal. Galliher, J.A.

Appeal dismissed.
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ALTA. VAN RIPPER v. BRETALL.

S.C.
1013

Alberta Supreme Court. Berk, J. July 31, 1913.

1. Garnishment (81 A—1)—When lies—Action fob broker's commis
sion—ReFVSAL or PRINCIPAL TO COMPLETE SALE.

A claim fur a cum mission earned fur finding a purchaser fur land 
which the owner refused to complete the sale, is a "debt” sufficient t > 
permit a garnishment summons to issue in the action, notwithstanding 
alternative claims for damages being prevented from earning the com 
mission, or for remuneration as on a quantum meruit for work done 
at the request of the defendant.

2. Pleading (8 HE—190)—Statement of claim—Action on contract
REQUIRED BY STATUTE TO BE IN WRITING—COMPLIANCE NOT ALLEGED, 

Whether an agreement for remuneration for the sale of land is in 
writing as required by ch. 27 of the Alberta Acts of 1006, need tmt 
lie alleged in a statement of claim in an action for the recovery of the 
broker's commission ; the lack of such writing being a matter of

Statement Application to set aside a garnishee summons issued before 
judgment on the ground that the statement of claim discloses 
only a cause of action which is not for a debt or liquidated de
mand. The statement of claim in effect sets up these facts: that 
the defendant employed the plaintiff to find a purchaser for cer
tain lands agreeing to pay him a certain commission for his ser
vices, that the plaintiff procured a purchaser who was ready and 
willing and able to purchase at the priee and on the terms set 
hv the defendant, but the defendant refused to carry out the 
purchase. The plaintiff urged two alternative legal aspects upon 
these facts; first, by claiming damages on the ground that the 
defendant prevented the plaintiff from earning his commission, 
and secondly, by claiming the amount of what would have been 
his commission by way of a quantum mentit for work done by 
the plaintiff for the defendant at his recpiest.

The application was dismissed.
Grùsbach tV O'Connor, for plaintiff.
Stuart d* Struwrt, for defendant.

Bec k, J. :—There is no doubt that an action for damages lies 
in such a case. In Bullen & Leake’s Pleadings, 2nd ed. (Kng. 
edition before the Judicature Act), at p. 33, in the notes to the 
precedents intituled “The common indebitatus count for work 
done,” it is said :—

Where the defendant employed the plaint iff. an entitle agent, to tln<l a 
pu returner for an estate on the term* of a jierccntuge on the purchase money, 
if a sale were effected, and the plaintiff found a purchaser, but the defend
ant refused to complete the sale, it was held that the plaintiff could 
recover the value of his services on tlie common count for work and labour 
( Pricket t v. Badger, 20 LJ.C.P. 33, 1 f.B.X.S. 290 ; and see i/a cor v.
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Payne, 3 Bing. 288; Planché v. Colburn, 8 Ring. 14). The right of action ALTA, 
in this form rests on the original contract being mutually rescinded and 
the work having been done at the request of the defendant (DcRcrnardy ' ^
v. Harding, 8 Ex. 822). ___ _

Such a claim being a “debt” under the old system of plead- pàm:i* 
ing. undoubtedly ia still a “debt” under the new system. In my r. 
opinion the fact that an alternative legal aspect is given to the ltWKTm"
facts does not prevent the action being one for a “debt” for bm*.j. 
the purpose of issuing a garnishee summons (Rule 384).

It is argued, however, that the statement of claim is bad be
cause it does not allege how the agreement was made, e.g., by 
deed, agreement in writing, or by a series of letters, or telegrams, 
or orally. In Turquand, etc., Bank v. Fcaron, 48 L.J.Q.B. 703, 
the opinion was expressed that such was the proper method of 
pleading and that if it he not adopted the pleading is embar
rassing. The embarrassing character of the how
ever, he removed not alone by amendment, but by particulars.
To hold that a pleading is embarrassing Ls not identical with 
holding that it discloses no cause of action, but merely, in such 
a ease as this, that the cause of action is stated in too general 
terms. So that I still think a good cause of action in debt is 
alleged in the statement of claim. I think this is so, notwith
standing that our Act (ch. 27 of 1906) provides that agreements 
for remuneration for the sale of land must he in writing, lieeause, 
like, e.g.t the Statute of Frauds, that is a matter of defence 
(Rule il6, Eng. O. 19, r. 15).

I, therefore, dismiss the application to set aside tin* garnishee 
summons with costs to the defendant in any event. 1 take occa
sion to repeat, what I have many times said, that where a party 
takes advantage of any extraordinary interlocutory remedy, 
whereby the disposition of property in dispute is prevented, such 
as an injunction, caveat, or garnishee summons, not only is he 
bound to proceed with his action in all respects promptly, but 
he may at any stage be put upon terms to proceed more promptly 
than the ordinary practice provides. If there is any reason for 
applying this rule here I will do so.

Application (lismisst </.

C57C
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Statement

SANITARY WATER STILL CO. v. TRIPURE WATER CO.

Naskatchciran Supreme Court, Parker, JI.C. Juin 3, 1913.
1. Depositions (g I—Ah)—Pbkliminaby examination of party—Ex PARIK

An order for the preliminary examination of the plaintiff in nn 
action cannot, under Su.sk. rule 381 or 408. tie made upon an ex purl- 
application except, under rule .189. where delay may work serious . • 
irreparable niisehief.

2. Appeabanck (91—2)—Application uy defendant in cause iiefoiu:
ENTRY OF APPEARANCE.

Until a defendant has entered his appearance, he is not entitled to 
take any step in the action other than to move to set aside for irregu
larity the process with which he was served or the service thereof.

Application to set aside an ex parte order for the examina
tion of the plaintiff.

The application was granted.

G. 8. Kennedy, for the applicant, plaintiff.
F. H. Bagshair, for the defendants.

Parker (Master):—This is an application to set aside an 
order made by myself on June 20, 1913, for the examination of 
Jesse 8. Merrill of the plaintiff company upon his affidavit upon 
which an interlocutory injunction was granted June 18, 19V!. 
on the ground (1) that the order should not have been made 
ex parte, and (2) that the defendant had no right to apply for 
the order not having entered an appearance in the action.

As to the first ground : in Jackson v. C.P.K.t 1 S.L.R. 84. it 
was held that every application not expressly permitted to lie 
made ex parte must be made in Chambers by summons, and an 
order made upon an ex parte application not so authorized is 
irregular. See also rule 589. Under the present practice, of 
connu-, the application would lie by notice of motion instead of 
by summons. Neither rule 381 nor rule 408 expressly permits 
an application for an order for the examination of a witness or 
a party to lie made ex parte, and an examination of the practice 
under English rules 502 and 521, which respectively correspond 
to our rules 381 and 408, satisfies me that the English practice 
requires the application to be made by notice of motion. It was 
pointed out by counsel for the defendants that rule 589 permits 
an application to he made ex parte where delay in proceeding by 
motion might entail “irreparable or serious mischief,” hut I do 
not think in the present instance that a case for an ex parte 
order has been made out.

As to the second ground : at p. 113 of the Annual Practice. 
1913, the practice is laid down as follows :—

Ap|iearanee is the procès* by which « person »gainst whom a suit hn< 
been commenced submits himself to the jurisdiction of the Court. 1'ittil.
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therefore, the defendant enter* his appearance lie is not entitled to take 
any step in the action. The only exception to this rule of practice is where 
he desires to set aside the writ or service of the writ for irregularity for 
which lie is specially authorized to apply without entering an appearance: 
see rule 100.

An application for an order to examine a witness or a party 
on his affidavit is undoubtedly a “step in the action” and before 
the defendant can take such a step lie must enter his appearance. 
I think, therefore, the plaintiffs are entitled to succeed on both 
grounds, and the order of June Lilt, 1913, will he set aside with 
costs in the cause to the plaintiffs in any event.

SASK

?Tc
191.1

Sanitary

Water Co.

Parker, M.C.

Application granit</.

BROWN v. BARTLETT.

Vno Brunxtriek Supreme Court, Barker. CJ„ Landrp, McLeod, 
White, and McKeown, JJ. June 20, 191.1.

1. Motions and orders igl—4)—Affidavits—Description of deponent
—Omission—Discretion of judge.

Whether, on n pending application, the judge will hear an affidavit 
<>f the plaintiff in which the deponent's occupation or calling was not 
stated, rests, under Judicature Order .18, rule 14. in the discretion 
of the judge.

2. Depositions (fi I—tr)—Foreign commission — Preliminaries—Affi-

A commis-don to take testimony under commission out of the juris 
diction, may Is* ordered on an affidavit swearing positively that a 
non-resident physician (whom the deponent employed to attend his 
wife in respect to the injuries sustained in respect of which the action 
was brought ). was n necessary and material witness, and that the 
physician was unwilling to come into the province to attend the trial 
of the action.

[See Annotation on Foreign Commissions. 11 D.L.R. 118.|

N.B.

191.1

Application by the plaintiff for a commission to take the Statement 
testimony of a material witness who resided beyond the juris
diction of the Court.

The application was granted.
•/. />. Phinncy, K.C., for the defendant, in support of the 

appeal.
C. I). Kichards, for the plaintiffs, contra.

The judgment of the Court was delivered by

Marker, C.J. :—This is an action brought by Ella Brown and Barker, c.j. 
Arthur 11. Brown, her husband, against George Bartlett, to 
recover damages for injuries sustained by the plaintiff Ella 
Brown in a collision, which took place in this county.

The plaintiffs reside at the town of Methuen, in the State of 
Massachusetts; the plaintiff Ella Brown having been here on a
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N. B.

s. c.
191.1

Habtlett.

visit at the time of the accident. An application was made on 
behalf of the plaintiffs to Mr. Justice Barry for an order for i 
commission to take, at Methuen, the evidence before a special ex
aminer, of Dr. Roy V. Baketel. who had been called in to attend 
the plaintiff Ella Brown during the continuation of the illness 
caused by reason of the accident, and whose evidence is said 
to be material and necessary for the plaintiffs on the trial of 
this cause.

Two objections were taken to the order. The first one 
was that the affidavit of the plaintiff, Arthur II. Brown, was 
defective, inasmuch as it did not state the description of tin* 
deponent, as required by 0. 38, r. 8", of the Judicature Act. This 
rule is substantially in accordance with what has been the prac
tice of the Court for a great many years. The affidavit com
menced in the ordinary way: “I, Arthur IT. Brown, of the town 
of Methuen, in the state of Massachusetts, one of the United 
States of America,” and went on to say—without there stating 
his description, as is usually done—“make oath and sav as 
follows:”

We are of the opinion that inasmuch as there is no objection 
to the jurat to prevent the affidavit from being read, that it 
was quite within the Judge’s power to hear the affidavit, not
withstanding the description of the deponent was not to lie 
found in the place where, in the ordinary practice of drawing 
affidavits, it is found. In this particular affidavit it went on 
to state, in the first paragraph, that the deponent was one of 
the above named plaintiffs in this action. If this had been stated 
previously, where the description of the deponent is ordinarily 
stated, it would, under the authorities, have been sufficient. We 
think it is quite competent to adopt the course which was adopted 
here, if the Judge sees fit to do it, more especially in view of <t. 
38, r. 14, which makes provision, in cases of irregularities of tlii< 
kind, that the Judge, if he chooses, may hear the affidavit.

The second objection was that it was an affidavit purely upon 
information and belief, without stating the source of the infor
mation upon which the belief was based. Had this been really 
the fact, speaking for myself, 1 should have been disposed to 
say, under the authorities cited, that an affidavit in a case of 
this kind, made on information and belief, without giving any 
statement whatever of the sources from which the information 
was derived on which the belief was based, would be practically 
useless and not admissible: lie Young, [ 19001 2 Ch. 753. But 
it does not seem to be an affidavit of that kind.

There were two affidavits, one made by the solicitor for the 
plaintiffs, who swears he advised the plaintiff, Arthur II. Brown, 
that the evidence which this doctor in Methuen could give whs 
necessary and material, and that he was a necessary and material
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witness for the plaintiff on the trial of the cause; and the affi
davit of the plaintiff, Arthur IT. Brown, who swears positively— 
he does not say anything about any information and belief— 
that the doctor is a necessary and material witness; that he 
himself had employed him to attend his wife, and that it was 
on account of the injuries received in this accident; that the 
witness was not willing to come to this province to be examined, 
hut that he was willing to give his evidence in Methuen.

I think, under the circumstances, the Judge was quite right in 
making the order which he did. Of course, we are all mindful 
of the fact that it is the right, which ought not to be lightly 
disregarded, of every litigant to have the witnesses examined 
before the Court and in presence of the jury trying the cause; 
but. there are manifestly many eases where that cannot be done, 
and where the witness resides out of the jurisdiction of the 
Court, it is a ease of that kind. Of course there are exceptions to 
that rule. For instance, if one of the plaintiffs wishes to be 
examined, be is master of his own time, and he can come to 
Court or stay away, as he likes, and the same is true of his ser
vants or any one under his control. But this is not a case of 
that kind. This doctor attended the plaintiff, Ella Brown, and 
his evidence may be very material in reference to the charges 
he may have made or the services he may have rendered, and we 
think, under the circumstances, that the application that was 
made to the Judge was quite right and that the order he made 
was quite right.

Application granted.

357
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Bartlett.

Barker, C.J.

BEATTY v. BAUER. B C.

Hritish Columbia Court of Appeal, Macdonald. C.J.A., and Irving, q
Martin, end Oalliher, JJ.A, Jum 26,1918. ,lj.

1 Kviiiknck (8 XI G—800)—Relevancy and materiality—As to damages 
—Lobs of profits from fau.ure to lease hotel.

In order to determine the plaint ill's damages in an action for the 
breach of an agreement to build a hotel ami lease it to him. ovid 
«‘lice is admissible to shew the probable profits from the business had 
the hotel been built, not for the purpose of recovering such profits, 
which are too remote and speculative, but for the purpose of shewing 
the value of the term of the plaintiff’s lease.

Appeal from the decision of Murphy, J., confirming and Statement 
adopting the report of the registrar at Vancouver, made on a 
reference to him to assess plaintiffs’ damages for breach by 
the defendant of an agreement to erect an hotel and lease it to 
the plaintiffs for a term of years.

The appeal was allowed and the case referred back to the 
registrar.

A4B
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Davis, K.C., for appellant (defendant).
Ilodu'dl, K.C., and Hums, for respondents, plaintiffs.

Macdonald, C.J.A. (dissenting):—The registrar assessed 
damages in respect of furnishings, crockery, glassware and silver
ware purchased by the plaint ill's in anticipation of their said ten
ancy, and with respect to this there is no complaint, other than 
that he did not allow interest to the plaintiffs for the moneys so 
spent. He does not state why he did not allow interest; he Al

lowed the full cost of these articles together with freight charges, 
insurance, etc., and provided that on payment of their value by 
the defendant they should be handed over to him, being of no usi- 
to the plaintiffs. I should have thought he might, have allowed 
interest as well. It does not, however, appear that the question 
was raised in the Court below. The notice of motion does not 
specifically raise it, nor does the Judge refer to it in Ills reasons; 
neither does the notice of appeal to this Court raise the question 
specifically, although it was referred to on the argument, though 
not strongly pressed. In these circumstances, 1 do not feel 
disposed to review the registrar’s finding on this point.

The substantial question in this appeal turns on the plaintiffs’ 
method of proving damages for the loss of their lease. It is con
ceded that they would be entitled to the difference (if any i 
between the agreed rental and the value of the term. Tin- 
plaintiffs attempted to prove this difference in their favour by 
evidence of what the hotel, had it been erected and given over 
to the plaintiffs as agreed, should have brought in. In other 
words, the profits that the plaintiffs might expect to make 
from conducting the hotel business. Against this mode of proof 
Vanin v. (iravvr, 8 O.K. 89, was relied upon by the defendant. 
The authority of that case was not denied, but it was sought to 
distinguish it from the present one. There the plaintiff was 
simply seeking damages for loss of profits, and did not found his 
case on the difference between the value of the term which it 
was agreed he should have, and the agreed rental. But it seems 
to me that in both cases the objection to evidence of the char
acter relied on by the plaintiffs in this case is the same, that is 
to say, it is too speculative to be safely acted upon.

The plaintiffs make out a very formidable case on paper. 
They have had prepared two statements lettered B. and C . 
B. shewing the profits which could be made by conducting the 
hotel, and C. shewing alternatively the profits which could be 
made from the rentals from the rooms, stores and other appur
tenances. Witnesses were called to verify the figures. It was 
urged that this is evidence from which a Court could estimate 
the value of the term; but it seems to me that such evidence is 
too speculative and uncertain, and fails to take into consider-
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ill ion the many contingencies which may happen, and which 
may affect the calculations. The best evidence of the value 
of the term would be the evidence of persons who had had 
experience either in the renting of hotel premises or in conduct
ing an hotel business. In other words, what would a practical 
hotel man desiring an hotel of the character of the one in ques
tion, a id in the situation selected for this hotel, be prepareil 
to pay for the term in question? Or what would he say was 
the true value of such a term to persons desiring to conduct 
the business?

Mr. Davis contended that witnesses of this class could very 
properly be asked upon what they based their opinions, and 
could very properly give evidence of the profits which might 
be expected to be derived from the rooms, the meals, the bar, and 
all other appurtenances, as has bee i done in the statements above 
referred to. It is. in my opinion, not necessary to inquire into 
the soundness of that contention because the plaintiffs have 
offered no evidence of the character to which I have referred.

At the close of the argument I was impressed with what 
counsel had said respecting the evidence of one Woods, an hotel 
man, who appeared to have made statements as to what the 
lease, in his opinion, was worth, or what he would be prepared, 
were he free to do so, to pay for such a term as the one in ques
tion. I then thought that the case ought to go back to the 
registrar for re-consideration. We reserved it, however, so that 
it might go to the registrar with definite instructions as to the 
character of evidence to which he ought to give consideration. 
Since then I have taken the trouble to read the evidence of Woods 
very carefully, and also that of the plaintiffs’ other witnesses, 
bi-aring upon the point now under consideration. I now think 
that the evidence of Woods falls very far short of what I then 
conceived it to be, and that the evidence of the other witnesses 
does not go beyond the proof of what they considered might be 
made in the way of profits. Woods was taken by counsel over 
the different items set forth in statement B., which is headed 
“statement of approximate profits of one year’s workings.” He 
agrees that the figures set down there are reasonable. He is 
then taken over statement C., which purports to be a “statement 
of the approximate profits to be derived from letting rooms, 
stores and floor space in the Stanley Hotel building,” being the 
building which it was proposed to build and lease to the plain
tiffs. That statement shews an estimated profit on one year’s 
business of $12,499.50. Wood was then asked:—

Q. Taking these figures altogether, Mr. Woods, you say they were 
reasonable? A. Yen, they are reasonable; just something that 1 would take 
my»elf; I would like to have the chance to take it.

B. C.

C. A. 
1913

Mttisl.mald,

(diMk-iiling)
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B. C. Q. You would like to take a proposition like that upon that basis? A.

C. A. 
11)13

Yes.
Then on cross-examination he was asked:—

Beatty
Q. . . . Your idea is simply that those figures that Mr. Armour 

has boon mentioning to you appear to be reasonable to you? A. Y’es.
Q. As long as they were not attached to any conditions which would

M°r.j! v 1
«dlwntl •*»

detract from their value? A. Oh, of course those things are—in looking at 
those things, of course the lease, and things of that kind would depend on 
whether you are free to sub-lease.

Then on re-direct examination he was asked:—
Q. You said something about being free to lease in answer to nr 

le irned friend when lie was asking you about these figures. He was asking 
you whether you knew anything about the conditions? A. 1 don't know 
anything about them.

Q. In arriving at the rental which you would be prepared to pay for 
that kind, on those terms, how would you figure it? A. Well, 1 would go 
through the whole building, all the space that they have, and see what I 
could utilize, see the layout of the building, the locution, and everything of 
that kind.

Q. And you say from what you saw of this, you would have been 
perfectly satisfied to take up that venture? A. Yes, I would take it up any

Mr. lluniH:—If you were free? A. Oh, of course I don't know anything 
«Unit being free, but 1 would want to have everything satisfactory.

It is clear to me from this that the witness did not intend 
to say that he would with his then knowledge, and without more, 
pay $12,499.50 a year more for the lease than the agreed rental. 
The language is ambiguous, but it is not too much to infer that 
the witness did not mean that he would conduct such a business 
without profit. What he must have meant was that he would 
have been “perfectly satisfied to take up that venture” on the 
terms of the lease. If that is the true inference, then, in his opin
ion, the lease was worth just what the plaintiffs agreed to pay, 
and they suffered no damage by reason of the breach. More than 
this, I would point out that the witness was referring to profits 
to be made “from letting rooms, stores and floor space,” whereas 
the lease required the plaintiffs to conduct the premises as a 
first class hotel, and there is a covenant not to assign or sub
let without leave. I refer to this only incidentally, as it does 
not affect the principle involved. It does, however, shew that as 
far as this witness is concerned he has not advanced the plain
tiffs’ ease beyond an opinion of tfhat profits might have been 
made as set out in statement B.

It was further contended that the registrar should have con
cluded from proof of the increased market price of the land that 
the value of the term had become enhanced. The fact that 
the rent was fixed with reference to the then value of the land,
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ami tin* estimated cost of the building does not, in my opinion, B- C. 
affect the case. No inference can he drawn from this fact that q
an advance in the selling price of land, perhaps entirely specu- 191a
lative, would benefit the term. No doubt it was open to the plain- ---- -
tiffs to prove that the conditions which brought alxmt the H'-attv
increased value of land beneficially affected the term, hut in the Bavkii.
absence of such proof the registrar could not infer it.

At the close of the argument, when we thought the case ought «m a 
to be remitted, we stated that it would have to be considered by 
the registrar on the evidence already in, but after reading the 
material parts of that evidence, and having come to the con- 
elusion that the registrar could make no other report on that 
evidence that he has made, I think 1 should not adhere to the 
view I held at the close of the argument, but should now deal 
with it in the new light which I have derived from reading 
the whole of the evidence.

I think, therefore, the appeal should be dismissed with cosh.

Irving, J.A.:—The registrar in applying the rule that the IrTinBl '"v 
damage must not be too remote, shut out what, under the circum
stances of this case, was almost the only guide by which the 
damages could be ascertained. The main general rule where the 
parties to a contract have not themselves fixed the amount of 
compensation, and the wrong complained of Is a breach of 
duty arising from an agreement, the measure of damages is the 
loss which ordinarily arises from similar breaches of similar 
contracts, but it is not the loss which, though in fact sustained, 
arose in consequence of the peculiar position of the person com
plaining (unless of course such peculiar position was known to 
the other side).

The defendants seek to invoke the benefit of the rule which in 
ordinary circumstances applies—but the injustice to the plaintiffs 
would be this, that although there are, no doubt, to he found 
similar contracts anil similar breaches, yet where in the world of 
reported cases can you find similar conditions. In a new country 
we are constantly having new conditions presented to us. In 
many cases the difficulty of assessing damages has been discussed ; 
in *.ur own Courts, /{ini v. Vrith (19110), 7 B.C.R. 511, a case 
where a packer bought a train of pack mules at 150 Mile House, 
to be delivered to him at some place on the Grand Trunk Pacific 
in time for the season’s packing. In Wilson v. Northampton <(•
Banbury Junction U. Co (1874), L.K. 9 Ch. Ap. 279, the defend
ants had agreed to build a station on the plaintiff’s lands or 
rather on land which he had sold to them. Bacon, V.-C., refused 
specific performance, but directed an inquiry as to damages, be
cause the agreement was too vague to enforce, and yet it could be 
dealt with by allowing an inquiry as to damages. In the present
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ease that decision seems to me to be instructive. Lord Selborne, 
who sat with the Lords Justices, said :—

In the case of damages, as it appears to me, the plaint ill' will Is
eut it led to the benefit of such presumptions as, according to the rules of law, 
are made in Courts both of law and equity against persons who are 
wrongdoers in the sense of refusing to perform, and not performing, their 
agreements. We know it to be an established maxim that, in assessing 
damages, every reasonable presumption may be made as to the benefit which 
the other parties might l ave obtained by the bond fide performance of tin- 
agreement. On the same principle, no doubt, in the celebrated case of the 
diamond which had disappeared from its setting and was not forthcoming, 
a great Judge directed the jury to presume that the cavity had contained 
the most valuable stone which could possibly have been put there. I do 
not say that that analogy is to be followed here to the letter ; the principle 
is to be reasonably applied according to the circumstances of each cas.-. 
So applying it to the circumstances of the present case, it appears to an- 
that a jury might with perfect propriety take into account the probable 
lienefit which the plaintiffs estate might have derived from the existence of 
a stopping place on the line to which trallie might have been attracted, or 
which might have been convenient to the jtersons resident upon that 
estate. They might take into account the reasonable probability that, if 
the company had bond fide jierformed the agreement, they would have made 
the station in a reasonable manner as regards the mode of construction 
and the extent of accommodation; and they might also take into account 
the reasonable probability that, if the company had made the station they 
would, in their own interest, have thought it worth while to make a mvon- 
able use of it. All those are elements, no doubt, more or less of an indef
inite character, but proper for the consideration of a jury on the question 
of damages, and proper for the consideration of this Court when it dis
charges the functions of a jury.

In Fletcher v. Tayleur (1855), 25 L.J.C.P. 65, the Court sug
gested that a rule of law, or of practice amounting to law, might 
conveniently be framed to meet all cases of breach of contract, 
rather than that the matter should be left at large. From the 
report of that case, it seems the jury have a very free hand in 
dealing with a question of damages.

In O’llanlan v. Great Western It. Co. (1865) 34 L.J.Q.li 
154, the question was what was the value of some goods which the 
defendants had contracted to deliver at Neath. The only 
evidence offered was that of the plaintiff, who said he could not 
buy the goods at Neath for £25, but there was no market at all 
for such goods at Neath. In such a case the jury would have to 
determine the real value at the time and place, taking into con
sideration those circumstances which would, in any ordinary 
case, be determined by the higgling of the market.

It is quite a common thing for juries to be asked to assess 
damages where there is no fixed rule, and few ascertained facts 
to guide them : see the speech of Lord Loreburn in Clippcns Oil
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Co. v. Edinburgh, etc., Trustees *[1907] A.C. 291, at 300. In B.C. 
Foster v. Wheeler (1888), 38 Ch. I). 130, the defendant very 
imprudently agreed to accept a lease for a given period, the lease mi a
to be on such terms as Dr. Ord (a third party) should approve. ----
Kekewieh, J. (Foster v. Wheeler, 3G Ch. 1). 696), directed Okatty 
a reference, and in the Court of Appeal it was pointed out that if Hai*i:r. 
the defendant’s refusal was wanton, damages might he very — 
substantial.

I do not feel that 1 can formulate any rule for the registrar’s 
guidance, but I think that he would, in view of the fact that an 
estimate of damages cannot be definitely fixed by any witness, 
not be justified in excluding the evidence of those who would, as 
part of their business or calling, take part in the buying and sell
ing of hotels, or in the selection of a site for that purpose. I do 
not wish to say more than this—this class of evidence should 
be received and considered. It is entirely for him to say what 
weight he will give to it.

I do not think that there should be any fresh evidence.

Gai.liher, J.A.:—I adhere to the opinion expressed at the oeimiw.j.a. 
hearing that this matter should go back to the registrar for 
further consideration as to damages. In cases of this kind it 
is difficult, if not impossible, to produce evidence such that a jury 
can fix the amount of damages accurately, but where there is 
admissible evidence adduced, as here, where a jury can say that 
tin* plaintiffs have suffered damage, although they cannot say 
as to what exact extent, they may on consideration of the whole 
evidence, arrive at an amount which, in their judgment, is fair 
and reasonable.

I refer particularly to the evidence of Woods. Woods is an 
hotelinan of thirteen years’ experience in Vancouver, and the 
proprietor of two hotels, and his evidence, if admissible, is 
entitled to weight. If this evidence was tendered for the pur
pose of shewing anticipated profits under the authorities, it 
would not be admissible, it might in one sense be regarded as 
such evidence ; it is in another sense, and, in my opinion, the 
proper sense, admissible for the purpose of shewing the value 
of the term at present as compared with the rental the plain
tiffs were to pay. Viewed in this light it transgresses none of the 
principles in Hadley v. Baxendalc, 9 Ex. 341.

Woods was produced for examination, and Schedule “C” was 
shewn to him. Schedule “C” sets out in detail rental values 
of certain rooms to be used in connection with running such an 
hotel as was proposed here, and, as 1 view it, must be taken to re
fer to what would be a fair rental value at the time as between 
the landlord and a tenant who was contemplating leasing the 
premises to be run as an hotel.
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B.C. Woods went over this item by item, commenting upon the
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fairness of the values, and finally, on p. 228 (A. 13.) says :—
Q. In arriving at the rental which you would be prepared to pay for

Beatty
that kind, on those terms, how would you figure on it? A. Well, 1 would 
go through the whole building, all the space that they have, and see what
1 could utilize, see the layout of the building, the location, and everything 
of that kind.

Ontlilirr, J. A. Q. And you say from what you saw of this, you would have been 
perfectly satisfied to take up that venture? A. Yes, 1 would take it up at 
any time.

And again at p. 233 :—
Q. Taking these figures altogether, Mr. Wood, you say they un

reasonable? A. Yes, they arc reasonable ; just something that I would 
take myself; I would like to have the chance to take it.

And further, at p. 220, he deals with the location and its desira
bility as an hotel site.

There is no question in my mind that he is dealing not with 
the rental the plaintiffs were to pay, but the rental based on 
Schedule “C.” This is evidence wjiich I think is admissible, and 
is not of the class to which exception was taken in Marri n v. 
Graver, 8 O.R. 39. In fact, it comes within the class of evidence 
which Armour, J., at 46, says he would have allowed, viz. :— 
evidence that the had agreed to assign or sublet the premises at
an advance over what lie was to pay for them or that they were worth 
more than what he was to pay for them.

I think, therefore, this is evidence upon which a jury might 
fix compensation under the principle hereinbefore enunciated 
by me, and that the registrar should have considered it in that 
respect.

Martin, J.A. Martin, J.A., would refer case back to the registrar.

Appeal allowed and case remitted to referee, 
Macdonald, C.J.A., diisentiny.
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KERLEY v. LONDON AND LAKE ERIE RAILWAY AND TRANSPORTA- ONT.

Ontario Supreme Ontario Supreme Court ( Appellate Dirision). Meredith, C.J.O., Maclarcn, 
Magee, and Hod gin*, JJ.A. May 5, 1913.

1. Statutes (§ 11 A—98)—Construction—Giving effect to entire stat-

Although the language <»f sec. 193 of the Ontario Railway Act, 19011 
(now eh. if 1913, R.S.O. 1914, eh. 1RS), i- wide enough to em
brace nil street railways, tramways, and electric railways situate 
within the province, it. must be read with sees. 3 and f>. as based upon 
see. 79 of 4 Edw. VIT. eh. 1ft, and by virtue thereof applies only to 
railways subject as such to provincial jurisdiction.

[Kerley v. London and Lake Erie Hailway and Transportation Co., 0 
D.L.R. 189, reversed.]

l\ Constitutional law (fi II A3—208)—Rights of pbopebty — As to 
carriers—“General advantage of Canada”—Exclusive legis
lative JUKI 8DICTION.

Where a railway and transportation company is incorporated under 
an Act of the Parliament of Canada: (a) conferring power to operate 
beyond as well as within a certain province, and ( h ) declaring its 
undertaking to lie a work for the general advantage of Canada, its 
undertaking falls within the exclusive legislative authority of the 
Parliament of Canada conferred by sub-sec. 29 of see. 91 of the Jl.X.A.

| Kerley V. London and Lake Eric Unit tea y and 'Transportation Co., (1
D.L.R. 1N9. reversed ; Toronto Corporation v. Itell Telephone Co., ( 1905] 
A.C. 52, followed.]

3. Constitutional law (§ IE—120)—Separation of powers—Legisla
tive JURISDICTION OF PARLIAMENT AND LEGISLATURE RESPECTIVELY 
—EXTBA-TF.HR I TORI A L V N DERTA KINGS.

Where powers are conferred bv the Dominion Parliament for an 
undertaking extending beyond as well as within the limits of u pro
vince and consequently falling within the exclusive jurisdiction of 
the Dominion Parliament, the legislature of such province has no 
jurisdiction to impose conditions precedent to the exercise of such

\ Kerley V. London and Lake Erie Hallway anil Transportation Co., 11 
D.L.R. 189, reversed ; Toronto Corporation v. Hell Telephone Co., 
11995] AX'. 52, followed.]

4. Constitutional law (8 I E—120)—Separation of powers—Exclusive
jurisdiction—Extra-territorial undertaking.

Where powers are conferred by the Parliament of Canada for an 
undertaking extending beyond as well as within the limits of a pro
vince and falling within the exclusive jurisdiction of the Dominion 
Parliament, a declaration thereby that such undertaking is a work 
for the general advantage of Canada is unnecessary to bring it within 
the ambit of that exclusive jurisdiction and is therefore “unmeaning.”

I Kerley V. London and Lake Erie Hailway and Transportation Co., ft 
D.L.R. 189. reversed ; Toronto Corporation V. Hell. Telephone Co of 
Canada, [1905] A.C. 52, at 60.]

Constitutional law (8 11 A 3—208)—Carriers—“General advantage 
of Canada"—Construction of statutes.

Sec. (io of the Railway Act of Canada 1903 as amended by eh. 32 
of 10(14. 'ce. 2 (re-enacted substantially in R.S.C. 190(1, eh. 37.* see. 9). 
Mihjccting certain railways to provincial legislation and confirming 
and ratifying such legislation (see. 193 of Ontario Railway Act. 1009». 
is construed as covering the |ieculiar status of those railways (and only
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those railways) declared by the Dominion Parliament to 1>»> "works bli
the general advantage of Canada” and solely by such federal declar.i 
tion withdrawn from the provincial jurisdiction to which othervti-i 
they, as provincial undertakings, would have been subject.

\ Kerley v. London and Lake Erie Ifaihray and Tmnnpoi dation Co., li 
D.L.H. ISO, reversed.)

CoXHTITt'TIOXAL LAW (|IB—120)—REPARATION OK POWERS—KXTHX 
TKKRITORIAL VXDKKTAKIXdS—4.0VKRXIXU PRINCIPLE CONFKBBIXO. NOT 
ACTUAL EXERCISE, OK POWERS.

Upon a question of provincial as distinct from federal jurisdiction 
over a railway with a federal charter conferring powers to operate In- 
yond the limits of a province, the governing principle is the conferring 
of such powers and not whether they went actually exercised.

| Toronto Corporation v. Hi ll Telephone Co. of Canada, 111)05) A.< . 
52, referred to.)

Sunday (§111 A—126)—Labour axd business—Overatino railway 
Pro incial jurisdiction, iiow limited.

A prosecution under the Sunday observance laws of Ontario aguiii't 
a railway company chartered by the Dominion Parliament with pow 
of operation lieyond the limits of the province cannot lie maint ain 
merely upon the ground that the company has not actually exen-i- 
such powers outside of the province.

Appeal by the defendants from the judgment of Boyd, (.. 
Kerley v. London and L.E. Ily., 6 D.L.R. 189, 26 O.L.R. 588.

Argument M. K. Cowan, K.C., for the defendants :—The defendants’ rail
way forms part of a continuous route or system covered by a num
ber of railway and navigation companies, and is within the excep
tion set out in sub-sec. 5 of sec. 9, eh. 37, R.S.C 1906, and, there
fore, not within the legislative jurisdiction of the Provincial Legis
lature. The provincial Legislature has no jurisdiction to enact 
prohibitory legislation such as is enacted by the Ontario Railway 
Act, 1906, 6 Edw. VII. ch. 30, sec. 193, expressly prohibiting 
work on the Lord’s day. Legislation in respect of the profan
ation of the Lord’s day falls under the lui of criminal law. 
and is, therefore, within the exclusiv jurisdiction of the 
Dominion Parliament: B.N.A. Act, .< 91, cl. 29; Attorn* y-
Oencral for the Dominion of Canad• Attomeys-Q encrai for
the Provinces of Ontario, Quebec and Nova Scotia (Fisheries 
case), 11898] A.C. 700; The Queen v. Halifax Electric Tramway 
Co. (1898), 30 N.S.R. 469; In re Legislation respecting Absten
tion from Labour on Sunday (1905), 35 S.C.R. 581; Regina v 
Wason (1890), 17 A.R. 221. The profanation of the Lord’s day 
was a crime, both at common law and by statute, prior to the 
introduction into Canada of the criminal law of England. In 
Chitty’s Criminal Law, vol. 2, p. 20, there is form of indictment 
against a Sabbath-breaker. The stautes of 3 Car. I. ch. 1 and 
29 Car. II. ch. 7 are statutes dealing with the profanation of the 
Lord’s day, and arc clearly criminal law. These statutes were 
declared to be in force in Canada by the Quebec Act, 14 Geo. III. 
ch. 83; and, under the B.N.A. Act, became part of the criminal
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law of Canada ; and, when such legislation is on the statute-books 
of the Dominion, the field must be considered as occupied, and 
the Provinces can have no possible jurisdiction: Onimct v. 
Bazin (1912), 3 D.L.R. 593, 4(i S.C.R. 502. See also Attorm y- 
Unural for Ontario v. Hamilton Stmt Jt.W. Co., 11903] A.C. 
524. Lifting a provision out of the Lord’s Day Art. where it 
has been declared ultra vires of the Ontario Legisla
ture, as dealing with criminal law, and placing it in 
the Ontario Railway Act, does not disrobe it of its 
criminal character, and it is still ultra vins of the 
provincial Legislature. The Railway Act, R.S.C. 1906, eh. 37, 
sec. 9, sub-sec. 3, provides that the Governor in Council may, by 
proclamation, confirm, for the purposes of that section, any Act 
of the Legislature of any Province passed after the 10th day of 
August, 1904, in so far as such Act purports to prohibit or 
regulate, “within the legislative authority of the Province,” 
work, business or labour on the Lord’s day. The decision of the 
learned Chancellor cannot be upheld upon the principle of federal 
delegation of authority. The words “within the legislative 
authority of the Province” are clear words of limitation, and 
leave the situation the same as before the passing of that Act. 
See Attorney-General for Canada v. Attorney-General for 
Ontario (1894), 23 S.C.R. 458, at p. 471. The Railway Act of 
Canada, sec. 9, does not purport or attempt either to delegate its 
legislative authority or to extend to the Province any rights of 
legislation in respect of criminal law that it did not previously 
have. The learned Chancellor seems to have formed the opinion 
that the defendants’ railway came under the jurisdiction of the 
Dominion Parliament, by reason only of it having been declared 
“a work for the general advantage of Canada.” I submit that 
this view cannot be upheld ; works and undertakings connect
ing the Province with any other Province or extending beyond 
the limits of the Province are expressly excepted from provin
cial control under cl. 10 of sec. 92, B.N.A. Act, and the charter 
of these defendants, authorising them to run steamships beyond 
the limits of the Province, could only have been obtained from 
the Dominion Parliament : B.N.A. Act, sec. 92, cl. 10 a. ; and, 
even though it has been declared to be a work for “the general 
advantage of Canada,” such declaration is superfluous and 
unnecessary to bring it within the jurisdiction of the Dominion 
Parliament. Sub-clauses a. and c. of cl. 10, sec. 92, B.N.A Act, 
arc mutually exclusive ; and, if any work or undertaking comes 
under sub-clause a., it cannot logically come under sub-clause 
c. The general scheme of the B.N.A. Act is to give supremacy 
to the Dominion, where any conflict arises. Sub-clause a. is 
specific ; sub-clause c. is general. The learned Chancellor seems 
to have based his judgment somewhat on the fact that this
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railway came exclusively under sub-clause c., for the reason that 
the works which the defendants were at present carrying on 
could he carried on under incorporation by the provincial Legis 
lature; and, therefore, the road should be regarded purely and 
simply as a provincial railway; but I submit that it is clear 
that the defendants are a company extending beyond the limits 
of the Province, within the meaning of sub-clause a., and that 
the failure or neglect to put its charter powers into operation 
is entirely immaterial : Toronto Corporation v. Bell Tcltphoiu 
Co. of Canada, [1905] A.C. 52. The legislation in question is 
not civil or police regulation, but is legislation guoad Sunday 
pure and simple, and is, therefore, legislation in respect of 
criminal law. Further, legislation imposing penalties for the 
profanation of the Lord’s day is legislation in respect of 
criminal law. I also refer to the following authorities: Regina 
v. Lawrence (1878), 43 U.C.R. 164; Regina v. Boardman (1871 . 
30 U.C.R. 553; Regina v. Shaw (1891), 7 Man. L.U. 518; Mayor, 
etc., of Portsmouth v. Smith (1885), 10 App. Cas. 364; L’Assoc i 
ation St. Jean-Baptiste de Montreal v. Uranlt (1900), 30 S.( '.It. 
598, at p. 603.

J. A. Paterson, K.C., for the plaintiff:—The railway 
in question does not come within the exceptions set out 
in R.S.C. 1906, eh. 37, sec. 9, sub-sec. 5 (o), because it 
does not form “part of a continuous route or system operated 
between two or more Provinces, or between any Province and 
a foreign country, so as to interfere with or affect through traffic 
thereon.” There is no direct physical connection between 
its road-bed and any other through road, and this is necessary 
to come within the description of “a continuous route or system" 
as set forth in the Act: Ilammans v. Great Northern West*rn 
R.IV. Co. (1883), 4 Ry. & Canal Traffic Cas. 181, and (#r<at 
(■entrai R.IV. Co. v. Lancashire and Yorkshire R.W. Co. (1908), 
13 Ry. & Canal Traffic Cas. 266; Black v. Delaware and Ran'in 
Canal Co. (1871), 22 N.J. Kq. 130, 402. Nor does the railway 
come within the exceptions set out in sec. 9, sub-sec. 5 (6), of the 
same Act, because there is no evidence given of any “continuous 
route or system” between any of the ports on the Great Lakes and 
such “continuous route or system,” that is, a continuous route or 
system asset forth in sub-sec. 5 (a), being one operated between 
two or more Provinces or between any Province and a foreign 
country, so as to interfere with or affect through traffic. The 
real, substantial question is as to the constitutionality of the 
Ontario Railway Act, 1906, 6 Edw. VII. ch. 30, sec. 193; if that is 
constitutional, then the effect of this Act, as applied to the right 
of a railway company created by an Ontario charter to run 
trains on Sundays is transferred by virtue of R.S.C. 1906. ch. :7,
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see. 9, to railway companies created by a Dominion charter, to 
which class the defendants belong. Tin- defendants dispute the 
constitutionality of sec. 9 of R.S.C. 1906, eh. 37, as it purports 
to delegate its authority quoad its Sunday running powers to 
the Ontario Legislature. This position cannot be maintained. 
Within the area and limits of subjects mentioned in see. 92 of the 
B.X.A. Act, Provincial Legislatures are supreme, and have the 
same authority as the Imperial Parliament or the Parliament of 
the Dominion would have, in like circumstances, to confide to a 
municipal institution or body of its own creation authority to 
make by-laws or regulations as to subjects specified in the enact
ment, and with the object of carrying the enactment into oper
ation and effect. Sec llodyc v. The (jucen (1383), 9 App. Cas. 
117. Under the principle of llodyc v. The (Jutcn, there is no 
abdication of sovereignty in legislating by delegation, nor is 
there in legislating by relation or reference: Regina v. O’RAurke 
(1882), 1 O.R. 464. There is always a presumption in favour of 
an existing Act being constitutional: Edyar v. Central Ilanlc of 
Canada (1888), 15 A.It. 193, at p. 202; Valin v. Lan y loi» (1879), 
5 App. Cas. 115. The Ontario Railway Act, 1906, sec. 193, is 
made constitutional by It.S.t '. 1906, eh. 37, sec. 9, sub-sec. 3. 
Section 193 of the Ontario Railway Act, 1906, was passed after 
the 10th August, 1904, and was duly confirmed by proclamation. 
'1 he railway in question is a local work or undertaking, within the 
meaning of the B.N.A. Act, sec. 92, sub-sec. 10, and is, therefore, 
properly governed in all its details of operation by the Province; 
and it can, therefore, limit its running within certain hours of 
the day, or prohibit its running on Monday or Tuesday or 
Sunday. In this regard it does not entrench on the domain of 
criminal law; it only touches the question as a special regulation 
for a body of its own creation and for its welfare: Rcyina v. 
Wason, 17 A.R. 221. The provincial law in question provides for 
a penalty to be sued for in a civil Court, and it does not in any 
respect touch criminal jurisdiction; and, if the penalty cannot 
he recovered by civil process, that is an end of the remedy. 
The Act incorporating the defendants declares that the work is 
for the general advantage of Canada. The defendants were 
especially careful to get that expression, with all its advantages, 
into their Act; and the Dominion Railway Act, R.S.C. 1906, 
eh. 37, sec. 9, definitely and especially applies to the defendants’ 
railway. The Ontario Railway Act in question has nothing to 
do with the observance of the Lord’s day, but is simply an Act 
restricting railway labour. I also refer to Re Harry and City of 
' km - 1909 . 20 O I. B 17<. ifflrmed in ( 1910 . 21 <> i. R. 
•>60; Raker v. Municipal Council of Paris (1853), 10 U.C.R. 621 ; 
In rt Campbell and City of Stratford (1907), 14 O.L.R. 184.
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Cowan, in reply.

The judgment of the Court was delivered by
Meredith, C.J.O. :—The action is brought to recover pen

alties for alleged contraventions by the appellants of the pro
visions of see. 193 of the Ontario Railway Act, 1906, which pro 
vides as follows :—

“193.—(1) No company or municipal corporation operating 
a street railway, tramway or electric railway, shall operate the 
same or employ any person thereon on the first day of the week 
commonly called Sunday, except for the purpose of keeping the 
track clear of snow or ice, or for the purpose of doing other work 
of necessity.

“(2) Notwithstanding anything in this Act or in the 
special Act or in any agreement contained, companies which have 
before the first day of April, 1897, regularly run cars on Sunday 
may hereafter do so, but the foregoing sub-section shall not 
confer any rights so to run cars on Sunday not now possessed by 
such companies nor shall it affect or apply to any company 
which has by its charter or by any special Act the right or 
authority to run cars on Sunday nor shall it affect the right 
(if any) of the Toronto Railway Company to run cars on 
Sunday ; nor shall it affect the right of any railway company 
to run cars or trains as provided in sub-section 2 of section 136 
of chapter 209 of the Revised Statutes of Ontario, 1897, which 
right shall be continued as though such statute stood unrepen led.

“(3) For every train or car run or operated in violation 
of this section, the company shall forfeit and pay the sum of 
$400, to be recovered in any court having jurisdiction in civil 
cases, for the amount, by any person suing for the same under 
this section and for the purpose thereof. The action for the 
recovery of the said sum shall lie brought before a court having 
jurisdiction as aforesaid in the place from which such train or 
car started, or through which it passed or at which it stopped 
in the course of such operation.

“(4) All moneys recovered under the provisions of this 
section shall be appropriated as follows : One moiety thereof to 
the plaintiff and the other moiety to the local municipality from 
which the train or car started ; but if the train or car is operated 
by the municipality from within whose limits the same started, 
the plaintiff shall receive the whole amount so recovered.

“(5) The conductor or other person in charge of any train 
or car run or operated in violation of the provisions of this 
section shall be liable for every such offence to a penalty not 
exceeding $40 nor less than $1, besides costs, and the same .shall he 
recoverable on summary conviction.
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“(6) This section shall apply to all railways operated by 
electricity and street railways whether they are operated on a 
highway or on a right of way owned by the company.”

The language of the section is wide enough to embrace all 
street railways, tramways, and electric railways situate within 
the Province, but it must be read in connection with the earlier 
sections which deal with the application of the Act; and, when 
so read, it is abundantly clear that it was not intended by the 
Legislature that any of the provisions of the Act should apply to 
any railway, tramway, or street railway that was not incorpor
ated under its authority and subject to its exclusive legislative 
authority.

The earlier sections to which I refer are secs. 3 and 5.
Sub-section 1 of sec. 3 provides as follows:—
‘‘3.—(1) This Act shall, unless otherwise expressed, apply to 

all persons, companies, railways (other than Government rail
ways) and (when so expressed) to street railways within the 
legislative authority of the Legislature of Ontario, and whether 
such railways are operated by steam, electricity or other motive 
power, and whether constructed and operated on highways or on 
lands owned by the company or partly on highways and partly 
on such lands, and shall he incorporated and construed, as one 
Act, with the special Act, subject as herein provided,”

And the latter part of sec. 5 reads as follows : ‘‘unless other
wise expressly provided in this Act or the special Act this Act 
shall apply to every railway company incorporated under a 
special Act, or any public Act of this Province, and the sections 
expressly made applicable shall apply to every street railway 
company so incorporated, but where the provisions of the special 
Act and the provisions of this Act are inconsistent the special 
Act shall be taken to override the provisions of this Act so far as 
is necessary to give effect to such special Act.”

The earlier legislation on the subject dealt with by sec. 193, 
was 4 Edw. VII. ch. 10, sec. 79, and it was in terms made applic
able to street railways, tramways, and electric railways subject 
as such to the jurisdiction of this Province.

The Act of 1906 was mainly a consolidation of the existing 
law, and the draftsman, instead of limiting the application of the 
provisions of sec. 193 as they were limited in sec. 79 of the Act 
of 1901, accomplished the same purpose by the general provisions 
of secs. 3 and 5, to which I have referred.

Section 193 does not, in my opinion, apply to the appellant 
company or its undertaking; the company was incorporated by 
an Act of the Parliament of Canada, 9 & 10 Edw. VII. ch. 120, 
and it is empowered, in addition to constructing and operating 
lines of railway within the Province, ‘‘for the purposes of its 
undertaking, to construct, acquire and navigate steam and other
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vessels for the conveyance of passengers, goods and merchandise 
to and from the city of Cleveland in the State of Ohio and 
other places, and construct, acquire, lease and dispose of wharfs, 
docks, elevators, warehouses, offices and other structures to be 
used to facilitate the carrying on of business in connection there
with” (sec. 12) ; and, by sec. 2, its undertaking is declared to be 
a work for the general advantage of Canada.

Such being the objects for which the company was incorpor
ated. it is clear, I think, that its undertaking is one falling 
within the exclusive legislative authority of the Parliament of 
Canada, conferred by cl. 29 of sec. 91 of the British North 
America Act, the question as to the legislative body which has 
jurisdiction having to be determined, as was decided by the 
Judicial Committee of the Privy Council, in Toronto Corporation 
v. Hitt Teh phone Co. of Canada, 11905] A.C. 52, not by a 
consideration of the powers which it has exercised, but of those 
which it is empowered by its Act of incorporation to exercise

That a provincial Legislature is not competent to interfere 
with the operations of a company whose undertaking is subject 
to the exclusive legislative authority of the Parliament of Canada, 
appeared so clear to their Lordships of the Judicial Committee 
that Lord Maenaghten, in delivering their judgment in Toronto 
Corporation v. 1UII Telephone Co. of Canada, treated the propo
sition as axiomatic, and dealt with it by the simple statement 
that ‘‘it would seem to follow that the Bell Telephone Company 
acquired from the Legislature of Canada all that was necessary 
to enable it to carry on its business in every Province of the 
Dominion, and that no provincial Legislature was or is com
petent to interfere with its operations, as authorised by the 
Parliament of Canada” (p. 57).

It follows from this that the declaration that the appellant 
company’s undertaking was a work for the general advantage of 
Canada was unnecessary to bring it within the ambit of that ex
clusive legislative authority, and, to use the language of Lord 
Maenaghten in the Bell Telephone Company ease, that declar
ation was “unmeaning” (p. 60).

For these reasons, I am of opinion that the respondent’s action 
must fail unless the legislation of the Parliament of Canada and 
the proclamation of the Governor in Council to which I am about 
to refer have had the effect of subjecting the appellants’ railway, 
and the appellants in respect of it, to the same restrictions, as to 
the operation of the railway on Sunday, ils are applicable to 
railways subject to the legislative authority of the Province.

In the same year in which sec. 79 of 4 Edw. VII. ch. 10 was 
enacted, the Railway Act of Canada, 1903, was amended by 
4 Edw. VII. ch. 32, sec. 2, by adding the following ns section 
6a :—
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“6a. Notwithstanding anything in this Act or in any other 
Act, every railway, steam or electric street railway, and tramway, 
wholly situate within one Province of Canada, but, in its entirety 
or in part, declared by the Parliament of Canada to be a work 
for the general advantage of Canada, and every person employed 
thereon, in respect of such employment, and every person, com
pany, corporation or municipality owning, controlling or oper
ating it wholly or partly, in respect of such ownership, control 
or operation, shall, notwithstanding such declaration, be subject 
to any Act of the Legislature of the Province in which it is 
situate, prohibiting or regulating work, business or labour upon 
the first day of the week, commonly called Sunday, which is in 
force at the time of the passing of this Act; and every such Act 
is hereby, in so far as it is in other respects within the powers 
of the Legislature, confirmed and ratified, and made as valid and 
effectual for the purposes of this section as if it had been duly 
enacted by the Parliament of Canada.

“(2). The Governor in Council may at any time and from 
time to time by proclamation confirm, for the purposes of this 
section, any Act of the Legislature of any Province passed after 
the passing of this Act for the prohibition or regulation of work, 
business or labour upon the first day of the week, commonly 
called Sunday ; and from and after the date of any such procla
mation the Act thereby confirmed, in so far as it is in other 
respects within the powers of the Legislature, shall for the 
purposes of this section be confirmed and ratified and made as 
valid and effectual as if it had been enacted by the Parliament of 
Canada ; and, notwithstanding anything in this Act or in any 
other Act, every railway, steam or electric street railway, and 
tramway, wholly situate within such Province, but declared by 
the Parliament of Canada to be, in its entirety or in part, a work 
for the general advantage of Canada, and every person employed 
thereon, in respect of such employment, and every person, com
pany, corporation or municipality owning, controlling or oper
ating it wholly or partly, in respect of such ownership, control 
or operation, shall thereafter, notwithstanding such declaration, 
be subject to the Act so confirmed in so far ms that Act is 
otherwise intra vires of the Legislature.

;i). This section shall not apply, so as to interfere with 
or affect through traffic thereon, to any railway or part of a 
railway which forms part of a continuous route or system 
operated between two or more Provinces or between any Province 
and a foreign country, or to any railway or part of a railway 
between any of the ports on the Great Lakes and such continuous 
route or system ; nor shall it apply to any railway or part of a 
railway which the Governor in Council, by proclamation, 
declares to be exempt from the provisions of this section.”
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In the consolidation of 1906 (R.S.C. 1906, eh. 37), this section, 
rearranged and with some changes in its phraseology, appears 
as sec. 9.

Acting under the authority conferred by sec. 6a., the Gov
ernor in Council, by proclamation dated the 24th day of Novem
ber, 1906, confirmed, for the purposes of the section, sec. 193 
of the Ontario Railway Act, 1906.

It is perhaps to be regretted that the Act of 1904 did not in 
some way designate the provincial legislation which it was 
intended to ratify and confirm, but I apprehend that, so far as 
the Province of Ontario was concerned, it was the legislation 
which had been enacted a few months before by sec. 79, which 
I have quoted.

What then is the effect of this legislation and of the procla
mation of the Governor in Council?

Before the Act of 1904 was passed, it had been decided by the 
Judicial Committee that the legislation of this Province embodied 
in the Ix>rd’s Day Act, treated as a whole, was beyond the com
petency of the Ontario Legislature to enact, because it was 
criminal law within the meaning of cl. 27 of sec. 91 of the British 

North America Act.
It is common knowledge that much irritation had been caused, 

especially in this Province, by the action of the Parliament of 
Canada in incorporating companies with purely local objects and 
bringing them within the ambit of its exclusive legislative auth
ority by declaring their undertakings to be works for the general 
advantage of Canada; and it was said that purely local electric 
or street railway companies sought incorporation by the Parlia
ment of Canada in order to escape from the restrictions on I he 
right to operate their railways on Sunday, to which they would 
be subject if incorporated by a provincial Legislature.

The legislation by Parliament in 1904 was intended, I have no 
doubt, to meet the demands of those who claimed that purely 
local railways ought to be subject to such laws as the Legislatures 
of the Provinces in which they were situate might see fit to enact 
with regard to their operation on Sunday.

How far then has Parliament gone in meeting these 
demands? Only, I think, to the extent of making subject to pro
vincial legislation as to Sunday labour such railways as, but for 
the declaration that they were works for the general advantage 
of Canada, would have been subject to that legislation.

Accordingly, sec. 6a. deals only with railways declared by the 
Parliament of Canada to be works for the general advantage of 
Canada, and these railways are thereafter, “notwithstanding 
such declaration,” to be subject to the provincial legislation. In 
other words, what is provided is, that a railway which, but for 
the declaration, would be, but because of it is not, subject to the
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provincial legislation, shall thereafter, notwithstanding the 
declaration, be subject to that legislation.

What is meant by the provision of the latter part of the 
first sub-section, that “every such Act is hereby, in so far as it 
is in other respects within the powers of the Legislature, con
firmed and ratified, and made as valid and effectual for the pur
poses of this section is if it had been duly enacted by the 
Parliament of Canada?”

It can hardly be that it was intended that the question of the 
authority of the provincial Legislatures to enact Sunday obser
vance laws was to be left open, and that there was to be no con
firmation if it should ultimately be determined that it was not 
competent for a provincial Legislature to enact such laws, even 
if limited in their operation to railways and railway companies.

What, in my opinion, was meant, was to make it clear that 
llie section was not to apply to railways which, apart from the 
declaration that they were works for the general advantage of 
Canada, would not be subject to the legislative authority of a 
provincial Legislature.

In sub-sec. 2, which confers power on the Governor in Council 
to confirm and ratify provincial legislation, similar language is 
used, the provision being that the Act to which the proclamation 
applies, “in so far as it is in other respects within the powers of 
the Legislature, shall for the purposes of this section be confirmed 
and ratified . . . and in the latter part of the sub-section 
the language used in sub-sec. 1, to which I have referred, is 
repeated.

If, as I have already said, the appellant company, having 
regard to the objects for which it was incorporated, could not 
have been incorporated by the Legislature of this Province, it 
follows, if I am right in the view I have expressed as to the effect 
of the legislation of the Parliament of Canada, and the procla
mation of the Governor in Council, that neither that legislation 
nor the proclamation has an application to or affects the 
appellant company or its railway.

If, however, my view as to the effect of the legislation and 
proclamation is not well-founded, there would remain the 
difficulty that neither the provincial Act of 1904 nor sec. 193 
applies to any railway that is not “subject to the jurisdiction of 
the Province,” or, as expressed in the Act of 1906, is not 
"within the legislative authority of the Legislature of Ontario;” 
and the confirming Acts of the Parliament of Canada can have 
no greater effect than if they were enacted in ipsissimis verbis 
of the provincial Acts which they confirm. In other words, the 
legislation does not apply to undertakings within the exclusive 
legislative authority of the Parliament of Canada, and its 
confirmation by Parliament does not extend its operation to them.
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ing of the section, but they bring out more clearly what I hav - 
said was, in my opinion, the purpose of the legislation.

It is satisfactory to know that the construction 1 have placed 
upon the legislation of the Parliament of Canada is in accord 
with the intention of tin* framer of sec. 6a., the then Minister of 
Justice—see Hansard, 1904, vol. 66, p. 5684, vol. 67, pp. 7566 
to 7571.

Several important constitutional questions were considered

Meredith,
and dealt with by the learned Chancellor; hut, in the view I have 
taken, it is unnecessary to determine them, and I refrain from 
expressing any opinion upon them. See Citizens Insurance Co. of 
Canada v. Carsons (1881), 7 App. Cas. 96, 113.

I would allow the appeal with costs, reverse the judgment 
of the Chancellor, and substitute for it a judgment dismissing 
the action with costs.

Appeal allowed.

ONT. GIBBONS v. BERLINER GRAMOPHONE CO. Limited.

S.C.
1013

Ontario Supreme Court (Appellate Division), Meredith, C.J.O., Maclaren, 
.1/ogre, ami Ilodgins, JJ.A. May 6, 1913.

1. Courts (8 IB—10)—Jurisdiction—Service of process out of juris 
diction—Assets within.

Ont. C.R. 102 (h) (Ont. Practice Rules of 1807) permits the mak 
ing of an order for the service of process outside of the provin-f 
where the defendant has assets of the value of $200 within the juri
diction of the court, although consisting wholly of debt-s due tin- •!«■- 
fendant; and it is not necessary in order to support such order, that 
such assets should he available at the time judgment may be n n

IJ. ./. Oihhons Ltd. v. Berliner Gramophone Co. Ltd., 8 D.L.R. 171. 
27 O.L.R. 402, reversed.]

Statement Appeal by the plaintiff company from the order of Middle- 
ton, J., in Chambers, Gibbons v. Berliner Co., 8 D.L.R. 471. 27 
O.L.R. 402, staying all proceedings in this action, upon the ser
vice of the writ of summons made in the Province of 
Quebec, until after the conclusion of any action which the 
plaintiff company might bring in that Province. The 
order was made upon the defendant company’s appeal from an 
order of Mr. George S. Ilolmested, K.C., Senior Registrar of the 
High Court of Justice, sitting for the Master in Chambers, on 
the 11th November, 1912, dismissing an application by the «1 
fendant company to set aside an order made by the Master i:i 
Chambers on the 20th September, 1912, permitting the issue 
and service of a writ of summons (the commencement of this
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action) on the defendant company out of Ontario, namely, in ONT. 
the Province of Quebec. ^7

The appeal was allowed. 1D13

J. F. Boland, for the appellant company:—The service was Gibbons 
properly allowed. There were assets of defendants in the juris- ... ' • . 
diction : Con. Buie 162 (h) ; Kemercr v. Watterson (1010), 20 ubamo-1*
O.L.R. 451. It is within the competence of the Master to exer- phone

eise discretion, but it is not open to a Judge on appeal to exercise ( °~ 
discretion: Phillips v. Malone (1902), 2 O.L.R. 47, 53. (Mere- Argument
BIT», C.J.O. But it is open to the Judge to reverse it if the 
Master is wrong in exercising it.] Counsel cited Socutc. Grn- 
crale dr Paris v. Dreyfus Brothers (1887), 37 Ch.D. 215; Logan 
v. Bank of Scotland, [1006] 1 K.B. 141. [Meredith, C.J.O. :— 
it is merely as a matter of expediency that the Court may think 
it better to have the case tried in another country.] Counsel 
referred to Con. Rule 102(e). [Meredith, C.J.O.:—The ques
tion is, was there a breach in Ontario of a contract to be per
formed in Ontario ?] The breach consisted in (1) refusing to pay 
and (2) cancellation by a letter to Toronto from Montreal.
The place for payment of accounts is Toronto. There are thus 
assets in the jurisdiction. Counsel referred to Comber v. Ley- 
land, [1898] A.C. 524; Rein v. Stein, 11802] 1 Q.B. 753; Wil
liam Blackley Limited v. Elite Costume Co. Limited (1905), 9 
O.L.R. 382; Tytler v. Canadian Pacific R.W. Co. (1898), 29 
O R. 654.

II. C. II. Cossets, for the respondent company, contended 
that no place of payment was mentioned, and that hence, as 
decided in Phillips v. Malone, 3 O.L.R. 47, 492, the domicile of 
the debtor should be the place of payment, and service out of 
Ontario should not be allowed. [Meredith, C.J.O.:—The con
tract was only technically made in Quebec.] As to assets in On
tario (Con. Rule 162 (/t)), an affidavit shews that the defendant 
company have no place of business in Ontario. Kemerer v. Wat
terson, 20 O.L.R. 451, is distinguishable on the facts. There mu t 
he assets that will be available when judgment is recovered. 
The discretion of the learned Judge in staying the action .v s 
properly exercised.

At the conclusion of the argument, the judgment of the Mmdith. c.j.o. 
Court was delivered by Meredith, C.J.O. This is an appeal 
by the plaintiffs from the order of Middleton, J., dated the 
22nd November, 1912, reversing the order of the Senior Regis
trar, dated the 11th November, 1912, allowing service of the 
writ of summons on the respondents in Montreal, where they 
carry on business.

Mr. ( 'assois has argued this case very ably and said every-
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thing that could be said in support of his contention; but w*- 
think that the service was properly allowed under the pro
visions of the Rule as to assets in the Province.

To read the Rule as Mr. Cassels would have us read it. 
would practically wipe out the provision which was enacted to 
cover cases where persons living near the border were trading 
on each side of the line. It was felt a great hardship that, 
although there were assets in the Province, the creditor had 
to go to the neighbouring Province and sue there in order to 
recover his debt.

The debts that were due to the respondents at the time the 
service was allowed were assets in Ontario exigible under the 
process of the Court.

I do not think that the Rule should be construed as narrowly 
as Mr. Cassels contends for—that there must be assets that will 
be available when judgment is recovered. That would be alto
gether too shifting a thing. As Mr. Justice Maclaren put it. 
in the course of the argument, it is the possession of assets in 
the Province which are not exempt from execution under the 
law that gives the right to sue in Ontario.

Then we are asked to support the order appealed from upon 
the ground that it was a proper one to be made in the exercise 
of the discretion which the Court possesses.

As intimated during the course of the argument, we do not 
think that this is a case in which the discretion should be exer
cised against allowing the service. As has been pointed out. the 
services, compensation for which is claimed by the appellants, 
were performed in Ontario, the appellants are carrying on 
business here, the hooks and accounts are here, and one would 
think that practically all the evidence would be obtained from 
sources in the possession of the appellants here.

As my brother Magee put it, if it were a question as to tin- 
place of trial in this Province, no doubt convenience would 
point to the trial taking place in Toronto, where the appellants 
carry on their business.

The appeal must be allowed, and the order discharged, with 
eosts to the appellants in any event.

Appeal allowed.
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BRANDON CONSTRUCTION CO, ltd. v. SASKATOON SCHOOL BOARD.
(Decision No. 2.)

Saskatchewan Supreme Court, II ant tain. C.J., Xewlands and Brou>n, JJ, 
July 15, li)13.

1. Penalties (5 1—5)—Rreacii of contract—Forfeiture of deposit ac-
OO M PA N YINO TENDER—LIQUIDATED DAMAGES.

A stipulation in an advertisement for tenders that a deposit accom
panying a tender for the construction of a public building should he 
forfeited if the person making the lowest tender refused to enter into a 
contract, will he regarded as a provision for a penalty and not for 
liquidated damages.

[Brandon Construction Co. v. Saskatoon School Board, 5 D.L.R. 754, 
reversed on other grounds.]

2. Forfeiture ( § I—3)—Remission—Refusal of lowest bidder to enter
into contract—Recovery of deposit accompanying tender— 
Absence of damage.

Where by reason of the subsequent abandonment of the building 
scheme by the property owner no damage was caused by the refusal of 
the lowest bidder to enter into the construction contract in conformity 
with the terms of the advertisement for tenders, he may recover the 
whole of the deposit accompanying his tender, notwithstanding a stipu
lation for its forfeiture on his failure to enter into a contract in the 
event of his tender being the lowest.

[Brandon Construction Co. v. Saskatoon School Board, 5 D.L.R. 754, 
reversed on other grounds.]

3. Costs (8 I—2r)—On appeal—On granting relief on question first
RAISED ON APPEAL.

Costs will lie refused on granting relief from a forfeiture where such 
relief was not claimed in the pleadings, and was raised for the first 
time in the appellate court.

Appeal by the plaintiff company from the judgment at trial, 
Brandon v. Saskatoon School Hoard, 5 D.L.R. 754, dismissing 
an action to recover a deposit of $2,000 made by the plaintiff 
with the defendant sehool board in conformity with an advertise
ment for tenders for the eonst ruction of a sehool building.

The plaintiff’s appeal was allowed.
II. E. Sampson, for plaintiff.
T. V. Morton, for defendant.

IIaultain, C.J. :—I am extremely doubtful whether there 
was a completed agreement between the parties at any time 
sufficient to bring the deposit made by the appellant within the 
operation of the penal clause in the advertisement for tenders. 
It is not, however, necessary to decide that point, as in any event, 
in my opinion, the amount involved Ls a penalty and under the 
circumstances cannot be recovered or held as such. The amount 
of the deposit in cases of this sort cannot possibly “be regarded 
as a genuine pre-estimate by the parties of the loss which they 
contemplated would flow from the breach.” On the contrary, 
“the sum does not attempt to assess the loss, but is imposed as
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Newlands, J.

security” for the due entering into the contract. It is not 
liquidated damages, but a penalty. (10 Halabury, 329, and cases 
cited therein.)

There were adequate means of ascertaining the exact dam
age which would result from the refusal of a successful tenderer 
to sign the contract and furnish the bond. The measure of 
damages would be the difference between the amount of the 
appellant’s tender and the actual cost to the respondent of tin- 
completed work. The respondent did not go on with the work, 
although there were five other tenders put in. The proceedings 
of the defendant board shew that even while still negotiating 
with the plaintiff it was considering an abandonment of the 
work. It subsequently did decide to change the location and 
style of the proposed school building. Under all the circum
stances the appellant is, in my opinion, entitled to a return of its 
deposit.

1 do not think, however, that the appellant is entitled to have 
its costs of this appeal or of trial. The question of forfeiture 
was not raised by the pleadings or at the trial of the action, and 
is first mentioned in the notice of appeal. It should have been 
raised in reply to the statement of defence and if it had been 
it is not probable that the case would have gone much further.

The appeal will, therefore, be allowed, but without costs, and 
judgment will be entered for the plaintiff for $2,000.

Newlands, J. :—This is an action for money had and re
ceived. The plaintiffs’ claim is that they enclosed to the defen
dants $2,000 ns a guarantee of good faith with a tender whereby 
the plaintiffs proposed to erect a building for school purposes 
for the defendants at Xutana. That the defendants received 
and retained said $2,000, but never accepted said tender. 1 
agree with the judgment of Chief Justice Wetmore that the de
fendants did accept the tender and that the acceptance of the 
same by a resolution of the school board and a notification of 
the same to the plaintiff company by the secretary of the school 
board was a proper acceptance which bound the defendants, and 
that the plaintiff company had no right to refuse to enter into 
the formal written contract for the building of said school be
cause they had made a mistake in figuring the amount of tln-ir 
tender, and there would be no question for this Court to consider 
if the defendants had gone on with the erection of their school 
house by letting the contract to the next lowest tenderer which 
was in this case some $3,339 more than the plaintiff company's 
tender, because in that event whether the $2,000 had been de
posited as liquidated damages or as a penalty in case plaintiffs 
did not enter into the contract after their tender was accepted, 
the damages would have been more than the $2,000 and they
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would have been entitled to retain this amount whether it had 
been deposited as liquidated damages or as a penalty.

They did not, however, go on with this eontrnct, hut aban
doned it, bought another piece of land and built an entirely 
different building, and they gave no evidence at the trial that 
they suffered any damages. In fact the question does not seem 
to have been discussed at the trial and in the notice of appeal the 
question was first raised that the Court should relieve the plain
tiff company on equitable grounds, the forfeiture of the said 
$2,000 being a penalty.

That the provision for the forfeiture in the advertisement 
for tenders of the amount to be deposited with the tender is a 
penalty I have no doubt. It was certainly not an attempt to 
estimate the defendants’ loss in the event of the successful ten
derer refusing to enter into a contract. The larger the amount 
of the tender the greater was to he the deposit, although in 
the ordinary course of events the loss would be less. In this 
case the plaintiffs, being the lowest tenderer, deposited $2,000, 
all hough by right they should have deposited $2,250; while the 
second highest tenderer deposited $2.fiti7.40, although the loss in 
liis ease could only have been $473, while in the case of the 
lowest tenderer it might have been over $8,000. Now, if the 
forfeiture of this deposit is a penalty, the Court will relieve 
unless the defendants have suffered damages to the amount of 
the deposit. Is that the case here? I am of the opinion that it 
is not. The defendants abandoned the building of the school 
in question and built an entirely different building, and they 
have given no evidence of having suffered any damages. I think 
the plaintiff company are entitled to recover their deposit of 
$2,000, but it should be without costs as they did not ask for 
relief under the equitable jurisdiction of the Court until the 
argument of the appeal.

Brown, J., concurred in the result.

Judgment for plaintiff.

GRANT v. VON ALVENSLEBEN.

liritish Columbia Court of Appeal, Maeitonald. C.J.A., Irving, Martin, and 
Vallihcr, JJ.A. July 22, 1913.

1. Contracts (8IC2—20)—Consideration — Sufficiency — Past ser
vices RENDERED WITHOUT PREVIOUS REQUEST.

A promise to coni|>en.sutc a person for past service» rendered ns an 
act of mere friendliness, and without n previous request, will not 
support a subsequent promise to pay therefor, nor entitle the promisee 
to sue for a quantum meruit. (Per Irving, J.A.)

Appeal by the plaintiff from a judgment in favour of the
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defendant in an action for remuneration or com mission for 
services rendered.

The appeal was dismissed.
S. S. Taylor, K.C., for plaintiff, appellant.
Hart-McIIarg, for defendant, respondent.

Macdonald, C.J.A.:—I would dismiss the appeal on tin* 
ground that the parties settled the matters now in dispute when 
the notes were given. That that was a full settlement is, to my 
mind, amply borne out by the evidence.

Irving.j.a. Irvino, J.A. :—At the trial, the plaintiff’s case was that In-
claimed by virtue of an exact promise made to him by the de
fendant in September or October, 1 !)()!).

The leanied trial Judge finds against him on that point, and 
I have no doubt but that finding is alisolutely correct. In my 
opinion, the plaintiff, in October, 1909, could not have main
tained an action for a commission, ns the service was purely a 
friendly one, and there was no intention to enter into a con
tract. At that time 1 think the plaintiff’s idea was to make 
himself useful to the defendant, and to rely upon his generosity 
rather than upon any contract.

The learned trial Judge finds that there was an interview 
between the plaintiff and defendant just before the letter of 
April 18, 1910, was written. He does not say whether at Kerris- 
dale or in Vancouver. The amounts mentioned in that letter 
are, without doubt, the amounts mentioned in that interview, 
and the letter professes to repeat what the defendant had said 
in that interview he would do for the plaintiff.

Having regard to the surrounding circumstances I have 
reached the conclusion that there was no good consideration 
for the promises in the said letter, but it is said that by reason 
of the defendant’s request to the plaintiff to get a price for this 
property and also by reason of' the plaintiff acting as trustee 
for the defendant, there is a contract with the defendant, and 
that the plaintiff is entitled to a reward of some kind.

At one time it was supposed that a previous moral obliga
tion arising from a past benefit constituted a good considera
tion for a promise. Eastwood v. Kenyon (1840), 11 A. & K. 
438, decided that it did not constitute a good consideration in 
a case where the past benefit was not conferred at the request of 
the defendant. Whether a past benefit conferred at the request 
of the defendant is a good consideration has not yet been finally 
settled : see He Casey's Patents, Stewart v. Casey, [1892] 1 ( h. 
104, at 115; Pollock on Contracts, 8th ed., 189, says :—

On our minimi principle* it hIiouIiI not I*», and it i* admitted that it 
generally is not.
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Anson on Contracts, 13th cd., 119 to 122, discusses the ques- BC-
tion and states the rule to be this: the subsequent promise is
only binding, when (a) the request, (b) the considérât ion, and 1913
(c) the promise, form substantially one transaction; so that the — 
request by the defendant is virtually the offer of a promise (of °Br'XT 
a payment) the precise extent of which is hereafter to be ascer- Vox 
tained. Alvins

Applying this test T do not think the plaintiff can rely on IMtKN' 
the letter of 18th April as a promise. Irvin*, j.a.

The promises in the letter of April 18, 1910, in my opinion, 
must be read as subject to the condition that the coal should 
prove of the value expected in the spring of 1910. A promise 
of $20.000 on a $6.1.000 purchase, regardless of results, seems to 
me to In* so out of proportion that we should, unless the words 
of the letter prevent us so construing it, read the condition with 
respect to the giving of the coal shares, as also applicable to the 
money payable in respect of the surface rights. The letter, in 
my opinion, is capable of lieing so construed. The use of the 
words. “I will further protect you for a sum not less than $2.1.- 
000, which 1 pay to you as the sale of the surface rights pro
gresses” clearly indicated that the reward or gratuity was to la* 
dependent upon the discovery of the eoal, and the consequent 
establishment of a town on tin- surface.

As to the settlement on February 13, 1911, the defendant 
intended that the notes should he accepted in full settlement 
for his services ami in lieu of the promises contained in the 
letter of April. 1910. The plaintiff “pointed” as lie says, but 
did not inform Von Alvensleben that he would accept tin* notes 
on those terms. The only complaint he made was that the 
notes diil not bear interest. Had it not been for the letter of 
27th March 1 should have come to the conclusion that the plain
tiff had accepted the notes in satisfaction of the promises in the 
letter. It seems to me that the inference is that the plaintiff' 
would have accepted the notes in full settlement if he had been 
advised the letter of April 18, 1910, was not enforceable.

In my opinion, the conclusion reached by the learned trial 
Judge is right in every respect. I do not think the plaintiff is 
entitled to a quantum meruit, because it was never intended 
that there should he a contract, but if the plaintiff is entitled 
to a quantum meruit the sum of five thousand dollars would In* a 
liberal recognition for his services.

If the promise in the letter of April 18, is to In- regarded 
as supported by a goes! consideration, then I would take the 
view that the learned trial Judge did, namely, that the express 
contract to protect the plaintiff to the amount stated was dis
charged by the non-existence of the particular state of things 
which was the basis on which the contract was entered into, on
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B. C. the principle of Taylor v. Caldwell (1863), 3 B. & S. 826, 32
C. A.
1913

L.J.Q.B. 164 ; see Krcll v. Henry, [1003] 2 K.B. 740, one of 
the many cases arising out of the postponement of King Ho
ward’s coronation; and also Chandler v. Webster, [1904] 1 K.B. 
493; and EUiott v. Crutchley, 11904] 1 K.B. 565, affirmed h.\ 
the House of Lords, [1906] A.C. 7; McKenna v. McXamcc, V> 
'Can. S.C.R. 311 ; Manley v. O'Brien; Re Mackintosh, ami 
O'Brien v. Mackintosh, 8 B.C.R. 280, 34 Can. S.C.R. 169. Tim
difference between the learned trial Judge and myself is this; 
lie recognizes the promise as made on good consideration ami 
would hold it discharged, and that the parties are relegated hack 
to a quantum meruit basis. I think there was no animus contra

hendi and therefore no contract to remunerate, the plaintiff* in 
the beginning being willing to accept what Von Alvenslelien w k 
willing lo give him, and not intending to make any charge lor 
the friendly service he was rendering. There the plaintiff 
would not be entitled to n quantum meruit.

1 would dismiss the appeal.

Martin, J.A. :—It is una\ " Me that we should, in my 
view of the matter, pass upon the defence set up of a settlement, 
and the ascertainment of that fact is in effect left open to its 
untrammelled by any positive finding of the learned trial Judge 
based upon the credibility or demeanour of the witnesses. I 
can only reach the conclusion that there was a settlement, and 
the direct evidence is supported by the fact that, in the unusual 
circumstances, there is a strong probability that such an ar
rangement was come to.

The appeal should be dismissed.
Oillllirr, J.A. Galliiieb, J.A. :—1 dismiss this appeal on the short

ground that the remuneration to be paid Grant under the letter 
of April 19, 1910, was conditional on the coal lands being sold 
so as to realise a net profit of $22,000 shares over and above all 
cost including expenses which are estimated at approxim.it. b 
$30,000.

This condition failed through the lands proving pm n 
ally valueless as coal lands, and if plaintiff is entitled as for 
services rendered, the amount paid by Von Alvenslelien is 
ample.

Appail dismiss» >1.

56
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REX v. ALEXANDER.
REX V. SH0DLD1CE.

Alberta Supreme Court, Beck, ./. August 12, 1913.

ALTA.

S. C.
1913

1. Courts (8 II AO—177)—Criminal jurisdiction of magistrates—Sum
mary trial.

The extended jurisdiction given by C’r. Code sec. 777 (2) to “police 
and stipendiary magistrates of cities and incorporated towns” to try, 
with the consent of the accused under the Summary Trials clauses, 
indictable offences other than those triable by a “magistrate” under 
Cr. Code sec. 773 is intended to apply only to a special kind of police 
or stipendiary magistrates whose official capacity is designated in 
terms conforming to the statute, and not to magistrates for a whole 
province or judicial district with merely consequent jurisdiction for 
a city or incorporated town within the territorial limits.

2. Criminal law (| IV D—122)—Sentence and imprisonment—Limit
FOR SPECIFIC OFFENCES.

The restriction of Cr. Code sec. 780, by which the imprisonment 
must not exceed a term of six months where a charge of theft not 
exceeding $10 is tried summarily under Cr. Code see. 773. by a magis
trate not of the class having extended jurisdiction under Cr. Code,
777. applies not only where the accused pleads "not guilty” < Cr.
Code 780). but also where he pleads "guilty" and is under sec. 778 
liable to “such sentence as by law may be passed in respect to such 
offence, etc.”

3. Criminal law ( 8 IV A—99)—Correction of judgment—Excessive
IMPRISONMENT IMPOSED ON SUMMARY TRIAL

Where an excessive term of imprisonment has been imposed upon 
a plea of guilty at a summary trial of an indictable offence, the plea 
is not equivalent to a “deposition” for the purposes of reducing the 
sentence in certiorari proceedings by an amendment of the conviction; 
the latter must, therefore, lie quashed where the punishment is ex 
cessive and there are no depositions from which the court may. in 
the terms of Cr. Code. sec. 1124. satisfy itself that an offence of the 
nature described has been committed.

4. Habeas corpus (SIC—11a)—Ordering further detention notwith
standing INVALID COMMITMENT—CR. CODE (1906), SEC. 1120.

Where the magistrate illegally proceeded to try the accused for 
an indictable offence for which lie had no jurisdiction to hold a sum
mary trial either with or without the consent of the accused, the 
court on habeas corpus may properly decline to order the further de
tention of the accused by remanding him to custody for a preliminary 
enquiry before such magistrate under sec. 1120 of the Cr. Code ( 19061, 
thus leaving it open for the prosecutor to take such steps as may lie 
available to renew the prosecution after the discharge under the 
illegal commitment.

I It. v. Rluchcr, 7 Can. Cr. Cas. 278, approved; see also It. v. Ran- 
•lolph. 4 Can. Cr. Css. 165. 32 O.R. 212; K. v. Morgan, 5 Can. Cr. Cas.
63. 2 O.L.R. 413; R. v. (iraf. 15 Can. Cr. Css. 193. 19 O.L.R. 238; It. v.
Colilsberry, 11 Can. Cr. Cas. 159; and It. v. Frcjit, 18 Can. Cr. Cas. 110.]

Motion for discharge of the prisoners held in custody un- statement 
(1er convictions made by a police magistrate, the validity of 
which were questioned.

Orders were made for discharge of the prisoners.
'/ Mi K. Cameron, for prisoners.
F. 8. Selwood, for Crown.
25--13 D.I..R.
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ALTA. Heck, J. :—Alexander was convicted before Mr. Sanders,
g Q police magistrate, Calgary, on May 5, 1913, on three charges
1913 of theft—the value of the articles stolen being, in one case $1,
----  in one $8, and in one $42.50. There was a plea of guilty
R*x in each case. The sentence in each case was imprisonment for

Alexander, nine months—to run concurrently.
The third charge ($42.50) the magistrate could try sum

marily only with the consent of the accused. (Crim. Code, sec. 
777, sub-sec. 2, as amended (1909) ch. 9, and sec. 778). lie 
consented and his consent is stated on the face of the con
viction.

In a recent unreported case, Hex v. Colburn, the question 
of Mr. Sanders’ jurisdiction under sec. 777, sub-sec. 2, as 
amended, was raised, and it then appeared that he had not been 
appointed a police magistrate “for the city of Calgary,’’ but 
merely a police magistrate for the Province with consequent 
jurisdiction in the city I held this to be insufficient, that sec. 
777, sub-sec. 2, as amended, contemplated a special kind of 
police or stipendiary magistrate, namely, “police and stipen
diary magistrates of cities and incorporated towns, etc.,” and 
that a police or stipendiary magistrate for the Province or some 
division thereof, with merely consequent jurisdiction in tin- 
cities and towns in the Province or division, had, as such, no 
jurisdiction under sec. 777, sub-sec. 2, as amended. I subse
quently found this view had been already upheld in Hex v. 
i: i m r 1908 , 8 Can Cr. « as 198, 15 N B i; 632

The prisoner must, therefore, be discharged from custody 
under the warrant issued on this conviction, ils the conviction 
was made by Mr. Sanders before his special appointment as 
police magistrate for the city of Calgary—made in consequent 
of my former decision. With regard to the two othvr cases 
against Alexander, it is pointed out by the Crown prosecutor 
that, inasmuch as the amounts involved are under $10 < sec. 
773 (a) ), the magistrate did not need the special jurisdiction 
of a police magistrate of a city or incorporated town as that is 
needed only in cases of a person being charged “with having 
committed any offence for which he may Ik* tried at a Court 
of general sessions of the peace” (sec. 777, sub-sec. 1), where 
jurisdiction does not otherwise exist. lie is, no doubt, right in 
this. Then objection being made to the conviction on the 
ground of excessive imprisonment, he contends that a provin
cial magistrate, in cases of theft of articles, the value of which 
is under $10 (sec. 773 (a)), proceeds under sec. 778 (amended 
1909, eh. 9), and th.it, although, where the accused pleads not 
guilty,” and the case is tried, the magistrate is authorized 
(sec. 780), to imprisonment only for a period of six months, yet 
where lie pleads “guilty,” sec. 777, sub-sec. 4, saying: “If the
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person charged confesses the charge, the magistrate shall then 
proceed to pass such sentence upon him as by law may be 
passed in respect of such offence subject to the provisions of 
this Act.” the magistrate is not restricted to the term of six 
months by sec. 780. 1 have, however, come to the conclusion
that see. 780 is a provision of the Act to which the magistrate’s 
power of imposing imprisonment is subject in the case of a plea 
of guilty, and that therefore, in that cast1, as well as in the case 
of a plea of not guilty the magistrate cannot impose a greater 
imprisonment than six months.

I am obviously in this case speaking of a magistrate who 
is not a police or stipendiary magistrate of a “city or incorpor
ated town"—as to the power of the latter in this respect 1 am 
not now called upon to express an opinion. I hold, there
fore. that the convictions and warrants in these two eases are 
bad for imposing .m excessive punishment. Can I amend 
them? if I can it is only by virtue of sec. 1124; that section 
makes it a condition precedent to my doing so. that, “upon 
perusal of the depositions,” I am “satisfied that an otlVnce of 
the nature deserilied in the conviction, order or warrant, has 
been committed, ov *r which such justice has jurisdiction.”

In these two cases—“theft under $10”—no doubt the magis
trate had jurisdiction by reason of consent, but a plea of guilty 
is not a deposition, and I cannot bring myself to read the sec
tion so as to cover such a case, or as if the words, “if any,” 
occurred after the word depositions as. if T did so. I should 
necessarily leave no restrictions upon the means of being satis
fied. I am, therefore, of opinion that I cannot amend, and 
that I must discharge the accused from custody under the 
warrants issued on these two convictions also.

The two cases against Shouldice, both of “theft over $10” 
fall with my decision on the first case against Alexander.

I have considered what I should do in view of the provi
sions of sec. 1120 of the Code. Roth the prisoners have been 
in gaol for three months. I think, with regard to the two 
small cases against Alexander, that that may be considered a 
sufficient punishment.

With regard to the more serious case against him and the 
two cases against Shouldice, as the magistrate then had no 
jurisdiction, even with consent, to do more than commit for 
trial. I adopt the view expressed by Ilis Honour Judge Bole 
in The King v. Rluchrr, 7 Can. Cr. Cas. 278, and decline to 
apply the provisions of the section, leaving the private prose
cutor and the Crown prosecutor to take any course they may 
*ee fit to take.

The prisoners will therefore be discharged. There will be 
the usual order for protection and no costs.

ALTA.

sTa
1913

Rex
r.

Alexander.

Beck. J.

Prisoners discharged.



388 Dominion Law Reports. 113 D.L.R

QUE. HYDE v. WEBSTER.
Quebec Court of King's Bench (Appeal Side), Trenholme, Lavergne, Cross, 

Carroll and Gervais, JJ. June 18, 1913.

1. Partnership (8 VI—25)—Rights of partner at dissolution—Lease
MADE DURING PARTNERSHIP TO COMMENCE AT ITS TERMINATION -
Sharing benefits.

A partner who, pending the existence of the partnership, take- u 
new lease in his own name of the business premises of which the firm 
was tenant, without the consent of his co-partner, in order to con
tinue the business there, from and after the dissolution of the part
nership, is under a legal obligation to let such partner share in the 
benefit of the new lease.

I Itubb v. Green, [ 1895] 2 Q.B. 315, referred to.]

Statement Appeal in an action between partners as to the rights in cer
tain leases made in favour of both members of an extinct part
nership.

The appeal was dismissed.

The opinion of the majority of the Court was delivered byOn*. J.
Cross, J.:—The appellant takes the ground that the occupancy 
of the premises is a valuable asset to any person proposing, as the 
plaintiff does, to carry on the business of a dealer in builders' 
supplies. He alleges that he was in negotiation for a new lease for 
himself. He asks to have the lease, made for both members of 
the extinct partnership, set aside. After having heard of the 
making of it he wrote to the agent of the landlady offering 850 
per year more for the place than the rental at which his partner 
had leased it for the partnership. There is authority for the re
spondent’s proposition that a partner who would, pending the 
existence of the partnership, take a new lease of the business 
premises in his single name to go into effect after dissolution of 
the partnership, in order to continue the business there, is under 
legal obligation to let his former partner share in the benefit of 
the new lease. He has cited Dalloz Rep., vol. 40, No. 044, note 
p. 502, and Lindley on Partnership, 7th ed., 347.

The same principle can be found stated in the decisions in t he 
law of principal and agent : Robb v. Green, [1895J 2 Q.B. 315; 
Louis v. Smellie (1895), 73 L.T. 220; Lamb v. Evans, [1893] 1 ( h. 218.

In special reference to a new lease of premises reference may 
be made to the decisions cited for the respondent in Feathcrston- 
haugh v. Fenwick (1810), 17 Ves. Jun. 298; Clegg v. Fishwick ( 1S49), 
1 Mac. & G. 294; Clegg v. Edmunson (1857), 8 DeG. & M. 
G. 001, 787; Clements v. Hall (1857), 2 DeG. & J. 173.

As to any use of the partnership property or business connec
tion, reference may be made to Gardner v. McCutcheon (IS 12), 4 
Beav. 534; Russell v. Austwick (1820), 27 R.R. 157, 1 Sim. 52.

If the appellant would have been thus under obligation to 
share with his former partner the benefit of a new lease which he
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might have secured in his individual name (as I consider he would 
have been) it is clear that his ease fails. His other alternative 
is to repudiate the lease made by the respondent. I take it that 
the advantage which consists in the favourable opportunity which 
the owner of a business carried on in leased premises has of ob
taining a renewal of the lease partakes of the nature of good-will. 
That being so, the advantage is one which belongs to and is to be 
shared by all the members of the partnership when the business 
has been that of a partnership. Apart from the foregoing, I 
agree with the reasons set out in the judgment appealed from. 
The conclusion arrived at by the majority of us is that the appeal 
should be dismissed.

QUE.

kTb.
1913

Webster.

Crow, J.

Lavergne, and Gervais, JJ., dissented.

Appeal dismissed.

EASTERN TOWNSHIPS BANK v. PICARD. QUE.
Quebec Court of King’s Bench {Appeal Side), Archambeault, C.J., Trenholme, ^ p 

Cross, Carroll, and (terrais, JJ. June IS, 1913.

1. Insolvency (8 I—3)—What constitutes—“Notorious” insolvency—
Embarrassment known to but few.

A person is not ho notoriously insolvent ns to render a hypothec 
deed void against creditors where his insolvency was known to but 
a few people, and most of his creditors, including the grantee in 
the deed, were unaware thereof.

2. Insolvency (§11—5)—Unlawful preferences—Conveyance by per
son not "notoriously” insolvent—Setting aside—Grantee —
Actual knowledge ok insolvency.

Where, at the time a deed of hypothec was given, the grantor was 
not notoriously insolvent, in order to set it aside in favour of a 
creditor it must positively appear that the grantee was aware of 
the insolvency of the grantor.

3. Fraudulent conveyances (8 II—8)—Consideration — Renewal of
note as—Deed—Gratuitous title.

A hypothec deed given to a hank in the ordinary course of business 
to secure the renewal of a note which the bank refused to renew with
out security, is not based on a gratuitous title, and will not lie set 
aside at the instance of creditors on mere proof of the grantor's in
solvency where there is no proof that the bank had notice of such 
insolvency.

4. Banks (8 VIII B—172)—Security to banks—Renewal of unsecured
debt—Mortgages and hypothecs.

Section 80 of the Bank Act, R.S.C. 1900, eh. 29. allows banks to 
take mortgages and hypothecs on the property of their debtors only 
in the ease of debts already in existence. (Per Archambeault, C.J.)

Appeal from the Court of Review in an action in annulment Statement
of a deed of hypothec granted by one Dalpe in favour of the bank, 
apiK'llant.

II". /.. Shurtleff, K.C., for appellant.
II. Verret (P. E. Leblanc, K.C., counsel), for respondent.
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QUE.

K. B. 
1913

Eastern
Townships

Picard.

Archemheault,
O.J.

The judgment of the Court was delivered by
Archambeault, C.J. :—The respondent contends that 

when Dalpe consented this hypothec he was notoriously insolvent 
and that the appellant knew of his insolvency. In the first case 
the hypothec, under art. 2023 C.C., would be null; in the second 
case it could be set aside in virtue of art. 1032 et seq. Art. 2023 
enacts that no hypothec may be acquired on the immoveables 
of a person notoriously insolvent to the prejudice of his existing 
creditors and arts. 1032 el seq. allow the actio pauliana to set aside 
contracts made by a debtor in fraud of the rights of his creditors. 
The first question then is to ascertain whether at the time tin- 
hypothec was given Dalpe was notoriously insolvent. I am of 
opinion that the proof of record does not sustain the respondent's 
contention under this head.

(The learned Judge- reviewed the evidence on this point, from 
which it appeared that apart from a few persons, nobody knew 
of this insolvency; that most of his creditors, including the re
spondent, were surprised at the receipt of a notice calling upon 
them to meet Dalpe to arrange for a settlement some ten week- 
after the hypothec was given. No suit had been entered against 
him except one on a promissory note which he had endorsed for 
accommodation.)

If Dalpe, however, was not notoriously insolvent the bank 
could not he presumed to have had knowledge of this insolvent 
Positive proof of such knowledge would be required. And 1 
find no such proof.

(The learned Judge reviewed the transaction, whereby it 
appeared that Dalpe, in 1908, requiring money to improve his 
land, succeeded in discounting with the appellant at its Coaticook 
office a promissory note for 82,200, endorsed by his brother Louis 
Dalpe. As the latter had no financial responsibility tin- bank 
required a statement of Clement Dalpe\s affairs and this statement 
shewed a surplus of $7,440.75. In 1910 the bank inspector on 
his annual inspection at Coaticook reported to the head office at 
Sherbrooke that the note now amounted to $2,297, as all of tin 
interests had not been paid. So the general manager at Sher
brooke wrote to the Coaticook manager advising him that tin- 
amount was too high for a farmer and that the note should be 
substantially reduced each month. This was done and in June, 
1910, the note had lieen reduced to $2,000 and renewed for one 
month. On June 15, on learning of this, the general manager 
informed the Coaticook office that additional security in the form 
of a hypothec should be obtained from Dalpe, as, apart from I hi' 
note, his name apjieared as endorser on other notes to the amount 
of $1,827. The Coaticook office replied that Dalpe’s property 
might lie worth $8,000 besides the live stock and machinery, 
and that Dal in* intended to pay 8100 a month on account 
during the milk season and would pay the balance the
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following spring. The general manager replied it was better to 
obtain a hypothec for all of Dalpe's obligations, direct and in
direct. After considerable reluctance Dalpe did on September 8, 
1910, grant the hypothec covering all his liabilities as maker and 
endorser to the amount of 84,255.29. Hearing of this the Banque 
Nationale at Coatieook, where Dalpe had notes under discount 
for some $400, pressed him for payment, and so did the other 
creditors. And so Dalpe, seeing he could not meet all his obli
gations immediately, decided to submit a statement to his cred
itors and obtain delay. This meeting was held on November 29, 
but as the appellant refused to head the list of creditors granting 
a two years’ delay nothing was done and the present suit was 
taken by the respondent, one of Dalpe's creditors, in the sum of 
$311.16. No proof of any knowledge of insolvency could be 
found and the learned Judge continued):—

This whole transaction seems to me to have been carried on 
bv the bank in the most legitimate manner and without any 
suspicion that Dalpe was insolvent or would become insolvent, 
in so far as the other creditors were concerned, by giving the 
hypothec which the respondent seeks to have set aside. . . As 
explained by the bank officials, they bad under discount a note 
endorsed by a man without any financial responsibility, a “single 
name paper” in bank parlance. The amount was large* for a 
farmer; the note had not decreased for a year and a half; Dalpe 
had endorsed other papers to the amount of nearly $2,0(H); lie 
had a rather valuable property which he might have sold, thus 
depriving the bank of its security. And the general manager, 
as a prudent administrator, in the ordinary course of his banking 
business, instructed the local manager to demand payment of the 
note or additional security or a hypothec. It was not therefore 
with a view of unjustly obtaining a fraudulent preference over 
the other creditors that the bank obtained this hypothec. It 
was totally unaware that Dalpe was insolvent and it protected 
its rights legitimately.

The trial Judge viewed the case in this light and dismissed the 
respondent's action. But the rescindent inscribed in Review, 
which reversed the judgment on the ground that Dalpe was insol
vent to the knowledge of the bank, and for another reason which 
1 shall now examine.

The Court of Review was of opinion that this deed was one by 
gratuitous title, and that proof of the debtor’s insolvency sufficed 
to have it set aside. The appellant contends that the Court of 
Review should not have maintained the action on that ground, 
as it was not raised in the declaration. I shall not examine that 
contention, as, in my opinion, the reason relied upon by the Court 
of Review is badly founded.

The Court of Review relied on the French jurisprudence in 
this regard. In France, where a hypothec is given to guarantee
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an existing debt, as in the present ease, the same is considered 
by the jurisprudence an act by gratuitous title, or an act by 
onerous title, according as the debt is exigible or not. If tin- 
claim be exigible, then the hypothec is held to have been consented 
under onerous title; if it be not exigible, then it is held to have 
been consented by gratuitous title, provided, however, that tin- 
hypothec he granted unconditionally and without any consider
ation in return. In the first case, the hypothec can be cancelled 
only in the event of the hypothecary creditor having been party 
to the fraud. In the second case, it may In* annulled even with
out any participation of the creditor in the fraud. Nevertheless, 
the jurisprudence is not unanimous, and I find a decision of 
Bordeaux, May 23, 1861, requiring proof of the creditor’s fraud 
even where the hypothec was granted to guarantee unmatured 
debts (see Beaudry-Lncnnt inerie, No. 669).

I can find no analogy between the present case and the French 
cases cited. Where the debtor of an ordinary term civil obli
gation grants a hypothec to his creditor before maturity without 
receiving anything in return, I can understand that this hypothec 
might be deemed a favour, a preference allowed to this creditor. 
But here we have a promissory note renewable every month. 
True the note was not due when the hypothec was granted, but 
it was to fall due a few days later. The bank refused to renew; 
it required payment, or a responsible endorser or a hypothec. 
Dalpe gave the hypothec in order to obtain delay, in order to 
obtain a renewal of his note for some time. Under these conditions 
it cannot be said that the hypothec was given unconditionally 
and without return of any kind. Dalpe did not give it as a simple 
gratuity; he gave it in order to obtain the renewal of his note for 
some months. Nor should we lose sight of the fact that the Bank 
Act allows banks to accept hypothecs on the property of their 
debtors only in the case of debts already in existence (R.S.C. 1!MX>, 
ch. 29, sec. 80). When a bank takes a mortgage to guarantee a 
debt contracted towards it in the ordinary course of its operations, 
it simply exercises a right allowed to it by law. It cannot be 
presumed to have sought the obtaining of an undue preference. 
It matters little that the debt be exigible or not. The mortgage 
is, in neither case, an act of gratuitous title. The bank is always 
presumed to act in the ordinary course of its operations.

The judgment of the Court of Review must be set aside and 
that of the Superior Court restored.

Appeal allowed.
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REX v. GIBSON. ONT.

Ontario Supreme Court (Appellate Divin ion), Meredith, Mnelarcn, g ç
Mugce. and llodyinn, JJ.A., and Kelly, J. April 21, 1913.

1. Evidence (g XI K—837)—Relevancy and materiality — Mrum.it —
Evidence of other crimes—Assault on companion of person

On a trial for murder, where the accused, for the purpose of roh- 
bery induced the deceased by false pretences to leave his companion 
and accompany him to a lonely spot where the dead lmdv was after
wards found, evidence of an assault and robbery of the companion 
made by the accused an hour after the separation is admissible if it 
tends to shew that the murder had taken place in furtherance of a 
scheme by the accused to roll both the deceased and his companion 
and for such purpose to get them separated, and this notwithstanding 
that it shews the commission of another crime.

| Rex v. Hull, [1911] A.f. 47. specially referred to; Hex v. I{( unie y 
( 1830). 7 C. & I*. 517, considered ; Itex v. Itirdscye (1830), 4 & 1*.
380, distinguished.]

2. Evidence (g XIV—897)—Relevancy — Criminal trial—Identifica
tion OF MONEY WITH PROCEEDS OF SEPARATE ROBBERIES.

Where the person accused of a murder committed in connection with 
a roblierv is shewn to have suddenly become possessed of a sum of 
money, although previously lie was entirely out of money and out of 
work, and the prosecution allege that such money is made up in part 
of money taken from the murdered person, hut the accused giving 
evidence on his own behalf swears that the money was received in one 
sum from a third party not produced as a witness, it is competent for 
the prosecution to discredit such testimony by shewing that the excess 
over and alsive what was in the possession of the murdered man was 
obtained by robbing the latter's companion and so accounting for the 
difference in the amount of money of which the accused had suddenly 
liecome possessed, and tlm much smaller sum which the deceased had 
in his po-session when robbed and murdered.

Case stated by Mulock, C.J.Ex., as follows;— statement
The prisoner was tried before me at the last Toronto Crim

inal Assizes for the murder of one Rosenthal, and found 
“guilty.” The murder is supposed to have taken place on the 
evening of Good Friday, the 5th April, 1912, in the vicinity of 
the Hydro-Electric station, which is situate a short distance 
westerly from the southerly or second Strachan avenue bridge, 
in the city of Toronto.

On the morning of Saturday the 6th April, the dead body of 
Rosenthal was found in the vicinity of the Hydro-Electric 
Commission station, a short distance from a pile of crates. The 
ground around where the body was found was soft and muddy, 
with pools of water here and there. The body was found lying 
upon its stomach. The head was turned to the left, the right 
cheek thus resting on the mud. The back of the skull had been 
broken by some hard instrument; the left bones of the skull had 
been broken in; and there was found lying upon the left cheek 
a piece of concrete, weighing sixteen pounds. The left rilis 
from the fifth downwards had been broken at the left side of the
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body (that is, not over the stomach or chest), and ends of the 
ribs had penetrated and injured the spleen. There was a rope 
secured by a slip knot tightly drawn around his neck, but not 
sufficiently tight to have caused death. His pockets had been 
pulled out, and no money was found on his person.

At the trial there was also evidence as to the following and 
other circumstances:—

The prisoner, under the assumed name of Smith, sent word, 
through one Eli Dunkelman, to the deceased, that he desired, 
on behalf of the Ilydro-Electric manager, to sell to the deceased 
certain junk, and appointing Thursday evening and the second 
bridge as the time and place for carrying out the transaction. 
Accordingly, Rosenthal and Dunkelman met the prisoner on tin- 
bridge on the Thursday evening, whereupon the prisoner in
quired of Dunkelman if he had the deposit to make the agree
ment, when Dunkelman informed him that he had a bank cheque 
but no cash. Thereupon the prisoner stated that the manager 
was too busy to attend to the matter that day, and, further, 
that he would not accept a cheque, and that they should go 
away and return on the following evening with the cash, ami 
added that Rosenthal should come alone—that the manager 
would not deal with two people.

On the following evening, viz., Friday, Rosenthal and Dunkel 
man again met the prisoner on the bridge, when Dunkelman. in 
the prisoner’s company, produced a roll of bills and delivered 
$15 in bills to Rosenthal. The prisoner requested Rasent liai 
to come with him to make the agreement with the manager, telling 
Dunkelman to remain on the bridge until lie returned. Tin- 
prisoner saw Rosenthal receive a portion of the money and 
Dunkelman retain a portion. The prisoner then took Rosenthal 
away in a westerly direction towards the Hydro-Electric station. 
Dunkelman remained on the bridge until the prisoner, after 
about an hour or more, returned alone and gave him to under
stand that Rosenthal had completed his agreement with the 
manager, and was then with him inside; that Rosenthal wished 
the prisoner to take Dunkelman to the back-yard and shew him 
the junk, and that this was also the manager’s wish. The prisoner 
led Dunkelman down towards the lake around the ground, 
shewing him pieces of wire and junk, and finally brought him up 
against a pile of crates or boxes about five feet high. As Dunkel
man stood by this pile of boxes, the prisoner was slightly behind 
and on his right, and said to Dunkelman, “See, Dunkelman, 
there is lightning.” Thereupon Dunkelman looked up. when 
he was struck upon the forehead and fell towards the boxes and 
on to the ground and became unconscious and remained lying 
there until the following morning. At some period during the 
night, he was partially conscious, for he stated that In- remein-
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bered feeling in the vicinity of where he was lying, and his hand 
touched a hammer. This hammer was put in as an exhibit.

In the morning, he was able to find his way home, but lapsed 
into unconsciousness, and was unable to give any account of 
what had occurred until his recovery after several weeks. Ilis 
skull had been fractured.

On his arrival home, it was observed that the pockets of his 
waistcoat had been cut out and that his overcoat pockets were 
pulled out and that at least one of his trousers pockets was also 
pulled out. No money was found on his person.

The ground where he had fallen was soft and muddy, and on 
the Saturday morning there was an impression in the mud such 
as would have been caused by the hotly of a man lying there. 
The pile of crates was between the place where this impression 
was and the place (where Rosenthal's body was found, the 
distance being about thirty feet.

The prisoner gave evidence in his own behalf, and admitted 
having met Rosenthal and Dunkelman on the bridge on the 
Friday night in question, but stated that they were there to do 
business with two men named Wilson and “Alf;” that Wilson 
and “Alf” were then present and told the prisoner that he 
would not be required to remain, inasmuch as, later on, a man 
would arrive with a waggon and assistance to load the junk; and 
the prisoner said that he, thereupon, went away and had no 
further connection with the matter.

The prisoner’s counsel objected to the admission of Dunkel- 
man’s evidence as to the assault alleged to have been made upon 
him by the prisoner. I overruled the objection, and admitted 
Dunkelman's evidence. The question, therefore, is, was I right 
in so admitting it?

There may be other material parts of the evidence to which 
the Court’s attention should be drawn in connection with this 
case; and I, therefore, submit as part of this case, for the infor
mation of the Court, the whole of the evidence at the trial, a copy 
of which is hereto annexed and made part hereof.

The appeal was dismissed.
A. A. Bond, for the defendant :—The testimony of Dunkelman 

as to the assault alleged by him to have been made upon him by 
the prisoner was wrongly admitted as evidence against the 
prisoner on the charge against him of having murdered Rosen
thal. On the trial of a person for one offence, evidence against 
him of a similar crime cannot be adduced to convict him of the 
crime for which he is being tried. The evidence must have 
reference to the res gesta. The jury must not be prejudiced; 
l’hipson on Evidence, 5th ed., p. 57; Regina v. Francis (1874), 
L.R. 2 C.C.R. 128; Rex v. Rooney (1836), 7 C. & 1*. 517; Rex 
v. Birdseye (1830), 4 C. & P. 386.

ONT.

S.C.
1913

Rex

Statement

Argument



396 Dominion Law Reports. 113 D.L.R.

ONT. ./. R. Cartwright, K.C., for the Crown :—The evidence objected
8.0.
1013

to was admissible as shewing that the prisoner’s conduct towards 
the two men was all part of one and the same transaction. No 
doubt, a man cannot be convicted of one offence on evidence

Rkx which proves only that he committed another. But evidence 
relating to the crime with which he is charged must not be

Argument refused merely because it discloses the commission of other 
crimes: Archbold’s Criminal Law, 24th ed., p. 367, where the 
case of Rex v. Birdseye, 4 C. & P. 386, is referred to. The evi
dence was also admissible to rebut the defence of an alibi: Makin 
v. Attomey-Gcneral for New South Wales, [1894] A.*'. 57, at p. 
65; Rex v. Ball, [1911] A.C. 47.

Bond, in reply:—The Makin case is not in point. Sec Rex v. 
Bollard and Tinsley, 15 Can. Cr. Cas. 74, 19 O.L.R. 96.

The judgment of the Court was delivered by
M.xüee, J.A.:—The prisoner was tried upon an indictment 

for the murder of one .Joseph Rosenthal at Toronto, on Friday, 
the 5th April, 1912.

Under the circumstances set forth by the learned Chief 
Justice of the Exchequer, who presided at the trial, in his state
ment of the case, and in the evidence, the whole of which he has 
made part of that statement, it is clear that the testimony of Eli 
Dunkelman was properly admitted as to a murderous assault 
alleged by him to have been made upon him by the prisoner near 
to the building where the prisoner falsely said that Rosenthal 
was, and within a few yards of the spot where Rosenthal’s body 
was afterwards found murdered, and within about an hour after 
the prisoner had, under false» pretences, induced Rosenthal to 
leave Dunkelman and go alone with him to that locality.

Before that evidence of Dunkelman was received, the Crown 
had, by him and other witnesses, offered evidence of other facts 
in support of the charge of murder, which could not be withheld 
from the jury.

Some of these other facts may be summarised ils follows. It 
was shewn that for several days the prisoner, under the assumed 
name of Smith, had been seeking Rosenthal under a false pre
tence of effecting a sale by the manager of the Hydro-Electric 
Works of scrap metal, which would require Rosenthal to have 
money in his possession for the purchase, and he had induced 
and arranged with Rosenthal to meet him on the evening of 
Thursday the 4th April, at a bridge near the yard of the works 
where the metal was alleged to be. Rosenthal and Dunkelman. 
having agreed to share in the transaction, went to the bridge on 
that evening; and, when the prisoner found that Rosenthal was 
not alone, and also that they had not brought cash but a cheque, 
he pretended that the sale could not be made that night, and
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told them that it would have to be put off till the next evening, 
mid that a cheque would not be accepted, and to bring $00 in cash ; 
and that Rosenthal should come alone, as the manager could not 
deal with two persons. Despite this last injunction, the two 
did go to the bridge again on the Friday evening, and there were 
again met by the prisoner, who, under the false pretence of 
leading him to the manager, who would deal only with one 
person, and after seeing Dunkelinan, at Rosenthal's request, 
hand $15, out of a larger sum, to Rosenthal, induced Rosenthal 
to go with him to the yard of the works, leaving Dunkelinan 
alone upon the bridge to await their return. The yard at that 
hour was uninhabited save that two persons were on duty with 
machinery in a building thereon. After about an hour's absence, 
the prisoner returned alone to Dunkelinan; and, saying that 
Rosenthal wished Dunkelinan to go to the yard and see the 
scrap metal, led the latter to the yard, alleging untruly that 
Rosenthal was there in the building with the manager, the fact 
being that Rosenthal had not been in the building, and there 
was no one there to sell metal. The prisoner shewed Dunkelinan 
some metal lying in the yard. Proof of what further occurred 
there between Dunkelinan and the prisoner was, at this point, ob
jected to by the prisoner. Early the next morning, the dead body 
of Rosenthal was found in the yard, in a very muddy place, bear
ing marks of murder and effusion of blood and with the pockets 
rilled. The condition of the lsxlv and the surroundings indi
cated that the fatal injuries had been inflicted at that spot and 
possibly or probably about the time of the prisoner's absence 
from Dunkelinan with Rosenthal. About the neck of the body 
was a piece of rope, which was said to correspond with the 
remaining part of one used as a clothes-line at the house where 
the prisoner had for nearly a week been staying, and of which 
rope a part was missing. The prisoner had, that Friday evening, 
failed to keep an appointment made on Wednesday with some 
other persons. He arrived home with his boots and trousers in a 
muddied condition, which the state of the intervening sidewalks 
and streets and the weather would not account for, and upon the 
clothing he then wore were afterwards found spots of human 
blood. He had been previously without work and without money, 
yet within the next few days he made various purchases of 
clothing and other expenditures, amounting apparently to about 
$40. On the morning after the murder, he left his father's house 
early, and did not return, but wrote to his stepmother that he 
was going to Sudbury, he having no intention to go there. He 
took a room elsewhere in Toronto, giving another assumed name, 
and paying rent in advance, and did not get any employment. 
On the following Thursday, he was arrested, being found in a 
position indicating an attempt to conceal himself, lie then had
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thrown away the clothing worn on the night of the murder, lmt 
subsequently it was found at his new room. So far as known, lit*

Rex
was the last person with Dunkelman.

The facts in evidence thus summarised, if unexplained, wen- 
sufficient to warrant a jury in convicting him without the evi
dence of Dunkelman ns to the prisoner’s attack on him. That 
evidence was, that, after the prisoner had led him to the rear of 
the yard, and while pretending to wait for Rosenthal to come 
with the manager out of the building, the prisoner suddenly got 
Dunkelman to look up, under pretence that there was a flash of 
lightning, and instantly Dunkelman received a blow upon the 
head which felled him to the earth in unconsciousness. Early in 
the morning, lie partly regained his senses, and, still bleeding 
from several blows inflicted on him, and with a fractured skull, 
and robbed of all his money, and still dazed, he managed to get 
to his feet and find his way home, whence he was taken to the 
hospital and did not recover for several weeks. The impress of 
his body in the very muddy yard indicated that he too had fallen 
where he was struck and within twelve yards of the spot where 
Rosenthal had been killed.

It is, of course, the general rule, in justice to a person accused 
of an offence, that he shall not, on his trial therefor, Ik* called 
upon to answer other charges not connected therewith, nor shall 
evidence of an unconnected offence be given merely to prove his 
vicious character or his readiness to commit such a crime as 
he is upon trial for. As put by the House of Lords in Rex v. 
Hall, 11911] A.C. 47, 71, “You cannot convict a man of one 
crime by proving that he had committed some other crime." 
Nevertheless, evidence of facts relevant to the immediate chary 
against him is not the less admissible because it necessarily 
discloses the commission of other crimes by him (Rex v. Hall). 
Hut it must be evidence of facts relevant to that immediate 
charge. Here there are several grounds upon which the attack 
upon Dunkelman was relevant to the charge of having mur
dered Rosenthal.

The other evidence pointed to a scheme by the prisoner to 
get possession of the $110 which he wished Rosenthal to brine, 
and shewed that his conduct towards the two men was all part of 
one and the same scheme and one and the same transaction, 
carried out upon the same occasion, and that the mode in which 
it was carried out would necessarily be relevant to the proof of 
the scheme and its accomplishment.

Then, also, on the question of motive for the murder of Rosen
thal, who had only a quarter of the money, it was quite relevant 
and competent for the prosecution to shew that the prisoner 
contemplated and attempted to effect a crime against Dunkelman,
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to hide which, when effected, it would be important to the 
prisoner first to put an end to Rosenthal, and thus get rid of 
his testimony, or to effectuate whieli more readily it was neces
sary to prevent Rosenthal’s return to Dunkelman.

Again, the other evidence for the Crown having made out 
a prima facie case against the prisoner for the murder of Rosen
thal, proof of an attempt by the prisoner to get rid of any of the 
evidence of his crime would be confirmatory and relevant. If, 
for instance, he attempted to destroy his clothing having the 
blood spots, or the complementary part of the clothes-line, or to 
get Dunkelman to leave the country and not give evidence 
against him, or to deny having met him, evidence of any such 
attempt would clearly be relevant and admissible. And when 
he attempted to get rid of Dunkrlman’s evidence more effect
ually, the proof of that attempt was not less admissible.

It is true that, as to both the two last-mentioned reasons, 
robber}- might also be a motive for the attack upon each of the 
men; lmt the existence of one motive is not inconsistent with the 
existence of two; and it would he for the jury to consider 
whether either or both and which of the motives was the moving 
or sufficient force in actuating the guilty person.

For a fourth reason, the evidence was, in the particular cir
cumstances. also admissible. The prisoner was proved to have 
suddenly become possessed of money and more money than 
Rosenthal was shewn to have had. If the evidence rested there, 
the very fact that it was more would, unexplained, have itself 
been an indication that probably it had not been taken from 
Rosenthal. In fact, the prisoner himself swore that the arrange
ment to meet on Thursday evening at the bridge had been made 
by two other men who with him met Rosenthal and Dunkelman 
there, and it was those other two who there told Rosenthal and 
Dunkelman to return on Friday evening and bring money, and 
that he was present with the four on the bridge on Friday even
ing. but left the four together and returned to his home, and on 
the next morning he received $40 from one of those two men. It 
was. theri-foro, proper, if not indeed necessary, for the prosecu
tion to shew that the excess came from a source which was incon
sistent with his own story and consistent with the taking of 
Rosenthal's money, and this was done by Dunkelman’s testimony 
that his money was taken from him, being part of the money 
which the other evidence shewed that the prisoner was scheming 
to obtain.

Counsel for the priajncr has referred to a dictum of Little- 
dale. J„ in Rex v. Rooney, 7 G. & P. 517. There, on the trial of 
five prisoners on an indictment for robbing one Woodward of 
£34 19s. fid., it appeared that Woodward and his nephew Urwick 
were driving together in a gig when stopped by five persons who
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beat and robbed them. For the prosecution, with a view to shew 
identity of the prisoners with the robbers, by proving their 
possession of Urwick’s watch there taken from him, it was pro
posed to ask Urwick what he had lost. To this the prisoners’ 
counsel objected that there was another indictment pending for 
the robbery from Urwick of a watch and Ils. 6d. Littledale, J., 
allowed the question, and said that it made no difference that 
Urwick’s watch was the subject of another indictment ; and, as one 
question was, whether the prisoner were present when Woodward 
was robbed, evidence might be given that Urwick lost his watch 
there. He added, “But you must not go into evidence of the 
violence that was offered to him.” Whether that observation 
was warranted, in the special circumstances, does not appear; 
but it does not seem to have been called for by the particular 
question before the Court. So far as the report shews, the degree 
of violence to Urwick may not have been a motive for or have 
aided in the violence to Woodward, and may not have been part 
of one scheme, as Urwick appears to have had little money, and the 
crime against Woodward may not have given rise to any necessity 
or wish to assault Urwick. If violence to Urwick was shewn to 
have been part of one scheme or to have been of assistance to the 
robbers, either in carrying out the robbery for which they were 
being tried or in avoiding recognition or knowledge of their 
offence or in escaping, then I do not see why evidence of the 
violence offered to him would not be admissible.

In the other case pressed upon us for the prisoner, Rex v. 
Birdseye, 4 Ç. & P. 386, the theft of a loaf was a separate and 
independent offence from that of the theft of goods stolen half 
an hour previously, on a different entry into the prosecutor’s 
shop, and proof of it was, therefore, properly excluded.

The question asked by the learned Chief Justice as to whether 
he was right in admitting the evidence of Dunkelman ns to the 
assault by the prisoner upon him should be answered in the 
affirmative.

Conviction affirmai.

RICHARDSON v. BEAMISH.

Manitoba Court of Appeal, Howell, C.J.M., Perdue and Cameron, JJ.A.
Juried, 1913.

1. Costbacth (| ID2—50)—Mutuality—Dealing in options on stock
EXCHANGE—PRIVITY OK CLKABI.NU ASSOCIATION.

In tin* purchase and sale of options by a customer on u stock ex- 
change which uaea a clearing house to clear such transaction-., privity 
of contract between the clearing house ami the customer is sufficiently 
established when the association, under the usages of the exchange, as- 
sûmes the position of buyer to each seller and that of seller to each 
buyer in respect thereof with the result that all such transactions lie- 
come merged in the process of clearing.
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■j. ( vstom (§ I—10)—Customs and usages of a chain exchange.
In option deals by a customer on a «tuck exchange, which, unilcr it■* 

customs ami usages employs a clearing association, la-tween which and 
the customer's broker (as nominal principal) the contract stands, 
such customs and usages are binding on the customer unless unrea
sonable and beyond his knowledge.

[Murphy v. Butler, 18 Man. L.R. 111. in appeal sub now. Under v. 
Murphy, 41 Can. S.C.R. (118, specially referred to.]

3. Principal anu agent ( § 11—5)—Agent's authority—Express and
implied—Usages—Grain exchange options.

Iii option deals by a customer on a stock exchange bis broker has 
implied authority to act, in the execution of bis express authority, 
according to the custom and usages of the exchange, except as to any 
custom or usage which is unreasonable and of which the customer 
had no notice.

[Suffon V. Tntham, 10 A. & E. 27; Pollock v. Stables. 12 Q.B. 705; 
llobinson v. Mollett, L.U. 7 H.L. 802, specially referred to.]

4. Brokers (8 I—1)—Stock iiiiokers—Clearing house — Customer —
Status of each in option deals.

A person buying ami selling options on a stock exchange which 
employs a clearing house association, is taken to accept the usage of 
putting the transactions through the clearing house with the result 
that the association will, in the ordinary course liecome the opposite 
party in each contract be makes, while lie will Is- represented by bis 
own broker as the nominal principal.

5. Custom (81—10)—Customs and usages—Reasonableness.
In purchases ami sales of options on a grain exchange employing a 

clearing house association, the usage under which the clearing house 
becomes, in the ordinary course, the opposite party in each contract, is 
reasonable.

\ Murphy v. Huiler. 18 Man. L.R. 111. in appeal sub nom. Huiler v. 
Murphy. 41 Can. S.C.R. (118, specially referred to.]

6. Brokers (8 I—‘2)—Stock brokers—Margins—“Real” or “fictitious”
TRANSACTIONS---CRIMINAL CODE. 1006, see. 231.

The provisions of sec. 231 of the Criminal Code (Can.) 1000. eh. 
140. are directed toward the suppression of “bucket shops” and not 
against regular transaction* by way of buying and selling option* on 
a «lock exchange, the true test as to the inhibition of any such trans
action lieing whether it is real or only fictitious.

| Pearson v. Varpenter. 35 Can. S.C.R. 380, applied; Forty t v. 
Ostigny, [1805] A.C. 318, referred to.]

7. Brokers (8 1—2)—Stock brokers — Margins — “Real” or “ficti
tious” TRANSACTIONS—"BUCKET SIIOV” DEFINED.

“Bucket shops,” inhibited by virtue of see. 231 of the Criminal 
Codo (Can.) 11100, eh. 140. are places where bets are made against 
the rise or fall of stocks or commodities and where the pretended 
transactions of purchase or sale are fictitious.

I Pearson v. Carpenter, 35 Can. S.C.R. 380, 382, referred to.]
8. Evidence (j 1IC—115)—Burden of vroof—Defences—Margins on

stock exchange—Customer's onus as to “fictitiousness."
Where a customer dealing in margins on a stock exchange resists 

payment of his calls to cover margins on the ground that the trans
act ions involved were not ‘‘real” but only “pretended” sales and pur
chases, the onus of proof is on the customer.

Appeal by defendant from the judgment at trial in favour 
of the plaintiffs for balances due them as grain brokers upon 
transactions for the purchase and sale of grain on the Winnipeg 

26—13 d.l.r.
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Grain Exchange. The defendant pleaded the illegality of th« 
transactions in question, and set up that the transactions wen 
in contravention of sec. 231 of the Criminal Code (Can.) ltKHi 
as to marginal dealings without a bond fuk intention of acquiring 

PieiiABiwox ^|1(. merchandise or shares which formed the subject matter, or 
Beamish, of delivery being made thereof.

----  The appeal was dismissed.
statement jp 3/. Crichton, and E. A. Cohen, for plaintiffs.

ÏV. A. T. Sweatman, and W. 1\ Fillmore, for defendant.

Howvir,C.J.M. Howell, C.J.M. (dissenting):—I have the misfortune to 
(diluentingi. differ from the majority of the Court in this matter, and shall 

briefly give my reasons.
The plaintiffs’ claim, as set forth in the pleadings, is that 

they were employed as agents, or brokers, for the defendant to 
enter into contracts for the purchase and sale of grain on th* 
Winnipeg Grain Exchange, of which the plaintiffs were members, 
and that, acting as such agents, they entered into many such 
contracts with third parties, and according to the customs and 
usages of the Exchange, the plaintiffs thereby became personally 
liable, and were called upon to pay and did pay moneys for the 
recovery of which this action is brought.

There is an auxiliary company working with the Grain Ex- 
change, which the members of the Exchange may use in tlo ir 
dealings, called and known as the clearing house, the workings 
of which are set out in the evidence. The plaintiffs and all the 
third parties with whom they dealt in this matter settled all their 
transactions with and through the clearing house. To illustrate 
how this was done, the first transaction was fully gone* into. At 
the end of the day, 4th January, the plaintiffs were “long" to 
the clearing house 163.000 bushels of wheat—that is, they had 
in their account with the clearing house 163,(XX) bushels more of 
option purchases than of,sales. On the 5th of January they sold 
for the defendant 5,000 bushels, and purchased for some one else, 
or for themselves, 3,(XX) bushels, and at the end of the day the 
plaintiffs have added to their “long” account 3,000 bushels and 
deducted from it 5,000 bushels, and so at the end of the day the 
plaintiffs are in the l>ooks of the clearing house “long" 161,(XX) 
bushels. At the end of the day the clearing house took over 
this 5,000 bushels transaction, and as the agreement to sell entered 
into by the plaintiffs was at 1081, and as the market price at 
the end of the day was only 108, the clearing house gave the 
plaintiffs credit for 831.25 on this account, and reduced thereby 
a very large debt on their “long” account, because of the fall 
in price.

The sale of the 5,000 was made to one Bingham, and lie was 
treated conversely by the clearing house, and so this purchase 
and sale between the plaintiffs and Bingham was wiped out,

MAN.

C. A. 
1913



13 D.L.R. | Richardson v. Beamish. m
because by the rules of the Exchange each of these parties must 
trade as a principal, and therefore can enter into any agreement 
for the disposal of their agreements which they may agree u|M>n.

On this particular January 5th, although the plaintiffs received 
from the clearing house the credit for the transaction for the 
defendant above set forth, they had to hand over to the clearing 
house $1,552.50, because of their heavy “long" account in wheat 
and a couple of other small grain transactions.

There is no pretence that between Bingham and the plaintiffs 
any money was either paid or received in this transaction. The 
only entry of it is on a card of each party, and that card is taken 
by the clearing house.

The plaintiffs and Bingham both knew, when the contract was 
entered into, that the undisclosed principal, if any, would be cut 
out at the close of the day, and that the transaction would become 
at once merely a debit or credit entry of each in the clearing house. 
It was just the same to the plaintiffs as a purchase by themselves; 
it merely reduced their “long” in the clearing house.

The defendant has lost his contract with Bingham, if he ever 
had one, and this the plaintiffs intended from the first, for they 
intended that the contract should be one which would be manipu
lated between them and the clearing house. The defendant 
has no remedy against the clearing house, for the agreement 
between the plaintiffs and the clearing house was that all matters 
were to be merely a sort of set-off of accounts, and the plaintiffs 
were to be treated always as principal. There is nothing to shew 
how much of the various clearing house matters are the plaintiffs’ 
own private contracts.

No doubt the plaintiffs have been compelled to account to 
the clearing house for all the transactions entered into on behalf 
of the defendant, and to do this they bought or sold and thereby 
adjusted their “long” or “short " accounts with the clearing house, 
hut those sales or purchases were all adjusted by moneys paid 
to or received from the clearing house in their account, and no 
payments were made to or received from third parties.

From the allegations in the statement of claim I would expect 
the plaintiffs to shew that they performed the ordinary duty of a 
broker by establishing a privity of contract between two principals, 
as laid down in liobinson v. Mollett, L.H. 7 H.L. 802. This duty 
might he performed by the custom of a market which permitted 
one purchase or one sale for several customers so long as there 
still remained a principal for the broker's client, as in Scott v. 
Godfrey, [1901] 2 K.B. 72G. It might also be performed by buying 
a |x»rtion only from one party so long as privity of contract is 
established, as in Levitt v. Hamblct, (BHJ1J 2 K.B. 53. In the 
ease of Johnxon v. Kearley, (1908] 2 K.B. 514, at 528, Fletcher 
Moulton, L.J., says :—

MAN.

C. A. 
1913

IllOIIARIlHOX

Hkamish.

Howell. C.J.M.
(dtMratiuf)
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and this case also illustrates the jealous care the Court takes in 
protecting a client in his dealings with a broker.

It is argued, however, that the rules and customs of tin- 
drain Exchange permitted the course taken in this case, because 
the defendant knew the dealings were to lx- on that Exchange, 
and knew the plaintiffs were members thereof. It seems clear, 
as a matter of law, that where these rules and customs are reason
able the defendant is bound by them.

It is clear from the evidence that the Grain Exchange had 
rules by which these transactions could have been carried out so 
that there would in each case have been a principal to whom the 
defendant could have looked for the enforcement or performance 
of the contracts. Instead of taking this course, the plaintiffs 
acted through the associate corporation, the clearing house, which 
is apparently commonly used by meml>ers of the Exchange.

The plaintiffs usually notified the defendant that they had 
bought or sold “according to the rules and customs of the Ex
change;” but except these notices and their long dealings, there 
was no evidence that the defendant knew anything about the 
rules, and there is not the slightest evidence that he knew anything 
about the clearing house.

If the rules or customs are unreasonable, the defendant must 
have actual notice of them, and I take it, must really have agreed 
to contract in this unreasonable way: Pernj v. Barnett, 15 Q.B.I). 
388, and Blackburn v. Mason, 68 L.T.N.S. 510. The latter is a 
ease like the present one, where brokers had agreed to set off 
differences the same as the plaintiff in this case with the clearing 
house.

The bargain or arrangement made between the plaintiffs and 
the clearing house is one for members of the Exchange only. It 
might be called a domestic arrangement, and the defendant 
cannot take any benefit or incur any liability under it: Ponsolle 
v. Webber, [19081 1 Ch. 2.54.

The plaintiffs in this case, by acting through the clearing 
house, did not procure privity of contract with a principal, and 
if the rules of the Exchange permit this they are unreasonable, 
and I see no evidence whatever that the defendant had notice of it.

A transaction similar to this one was supported in the case of 
Van Dusen v. Junycblut, 77 N.W. 970, being a decision of the 
Court of Minnesota. In that case the Judge apparently held tin- 
client bound by the rule, although he knew little about it. and 
lurther that because of the clearing house the rule in Robinson 
v. Mollctt, L.R. 7 H.L. 802, does not apply. This decision docs 
not appeal to me, and I do not like to follow it. In the American 
case of Irwin v. Williar, 110 U.S. 499, at 515, the law of Robinson 
v. Mollett, supra, is followed, and in a case not unlike the present 
one the broker was refused relief.

The more recent American case of Clews v. Jamieson, 182
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U.S. 401, seems to shew the necessity of there being a principal 
for the client to look to even where there is a clearing house 
transaction; at 482 the Judge shews that Jamieson A; Co., one of 
the defendants therein, by a sale from the plaintiff's agent, 
became a principal.

Lord Macnaghten, in the House of Lords, in May v. Angelli, 
14 Times L.U. 551, at 554, refers to the necessity of establishing 
privity of contract, and he discusses Robinson v. Mol hit, supra, in 
a way I think inconsistent with the American case above referred 
to. See also Bewes Stock Exchange, 08, 09 and 84.

The plaintiffs have not alleged in their statement of claim, 
nor have they proved the contract made with the defendant to 
he one whereby they were really to be the buyers or sellers and 
that there was to be no principal with whom the defendant would 
have privity of contract, thereby really changing the whole 
nature of the contract alleged in the pleadings.

Upon this ground I think the plaintiffs have not made out 
their case against the defendant.

I have to differ with the majority of the Court also on the 
defence of illegality.

If the plaintiffs are entitled to recover it is because they 
have been called upon by the clearing house to pay differences 
between various purchases and sales, and that the defendant 
agreed to indemnify them as to these differences in market values. 
The various accounts between the clearing house and the plaintiffs 
filed in evidence, and the various cheques also filed, shew merely 
dealings in differences in market prices.

The various letters and telegrams between the parties shew 
to my mind that the defendant intended merely to gamble in 
future prices, and that the plaintiffs were aware of this and were 
trying to assist him. In the accounts rendered by the plaintiffs 
to the defendant he is merely charged or credited with differences 
in market values of grain at different dates.

In the letters and telegrams the plaintiffs
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suggest selling five (5000 bus.) May must he getting pretty near the 
top. We thought you would . . . take what profits are offering. 
They advise to sell and “get in lower down." They advise putting in “stop 
orders” to prevent further loss. We rather regret you did not take the 
short side when here, it certainly would have been a good scalp. We thought 
it would be better for you to take your profits as you were figuring on a 3- 
<Tnt margin of profits. We have your order before us to buy or sell 5000 
bus. . . . thought it well to buy 5 on your account . . . will be 
surprised if we are not able to pull you a cent or so out of this in pretty short

These expressions arc taken at random from the plaintiffs’ letters. 
The cheques which the plaintiffs put in shewing their payments 
to the clearing house, for the recovery of portions of which this 
action is brought, are cheques representing the differences in value 
of grain at different dates. The defendant in his letters to the
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plaintiffs shews his intention to gamble merely in difference^ of 
prices. He states:—

You might buy say 5000 May, and then should she shoot up to 1.07 < i 
1.08, why sell.

I wired you this morning to buy another 5000 May at 1.05 or less if j li
sible, and if it goes to 1.07J put a stop bid on both lots, but should the mark-1 
fall away suddenly, try and sell both lots at buying price, and we cun get 
in again. What is best side to he on?

Had I sold at 1.07 I could by this have had two small profits.
This May wheat keeps flirting and she won’t stand down and boom and 

allow a fellow to make a little.
This wheat proposition beats horse racing for you never can tell.
You might wire me at any time you think we should have a chaîne 

to buy or sell and drop in again for May, July or September.
If you think the market right at any time for either the oats or win 

short or long, you have my authority to place me 5000 of either.
You will kindly keep in mind my open order for a 5000 bus. buy or •!! 

of option wheat or oats.
Throughout the volume of correspondence, it seems to me 

certain that the parties intended only to deal in differences.
Cases arising under the English Wager and Gaining Act of 

8«fc 9 Viet. ch. 109, and the Act of 1892 do not much assist, because 
the betting is not made unlawful; the contracts merely are not 
enforceable.

In Thacker v. Ilardy, 4 Q.B.D. 685, tin* plaintiff was required, 
as in this case, to enter into a contract of purchase, and he was 
held entitled to recover because a wager is not an unlawful trans
action; but Lindley, J., at p. 687, says:—

Now, if gaming and wagering were illegal. I should be of opinion that tin 
illegality of the transactions in which the plaintiff and the defendant u» r< 
engaged would have tainted, as between themselves, whatever tht* plaintiff 
had done in furtherance of their illegal designs, and would have preclude! 
him from claiming, in a court of law, any indemnity from the defendant 
in respect of the liabilities he had incurred: Cannon v. Bryce, 3 B. & Aid. 17'.»: 
McKinncll v. Robinson, 3 M. & W. 431; Lyne v. Sicsfeld, 1 11. & N. 27S. But 
it has been held that although gaming and wagering eontracts cannot l*c 
enforced, they arc not illegal. Filch v. Jones, 5 E. & B. 238, is plain to that 
effect. Money paid in discharge of a bet is a good consideration for a hill of 
exchange: Ovids v. Harrison, 10 Ex. 572; and if money be so paid by a plain
tiff at the request of a defendant, it can be recovered by action against 
him: Knight v. Cambers, 15 C.B. 662; Jessopp v. Luheyehe, 10 Ex. fil l; A'- 
U'arne v. Billing, 15 C.B. (N.S.) 31fi; and it has been held that a request to 
pay may be inferred from an authority to bet: Oldham v. Ramsdcn, 44 I .1 
(C.P.) 309. Having regard to these decisions, I cannot hold that the 
statute above referred to precludes the plaintiff from maintaining this act ion.

In Forget v. Ostigny, [1895] A.C. 318, at 322, the Lord Chan
cellor says:—

Unless there was a gaming contract between the parties to this action 
so that the appellant in order to make good his claim must rely on such a 
contract, the defence obviously fails.
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And again, at 326:—
Even where a person is employed to enter into gambling contracts upon 

commission, it has been held by the Courts of this country that, if he makes 
payments in pursuance of such employment, he can recover such payments 
from his principal, that the implied contract of indemnity is not. in such a 
case, in itself a gaming or wagering contract, and is therefore not null and

If at the time that case was decided see. 231 of the Criminal 
Code was the law, I think the result would have been different.
The plaintiff in this case, by working through the clearing house, 
assisted the defendant in committing a criminal act, and the 
useful rules and regulations of the clearing house were thus per
verted.

I think the defendant, “with the intent to make gain or 
profit by the rise or fall in price” of grain, authorized the plaintiffs 
to make agreements purporting to be for the sale and purchase 
of such grain in respect of which no delivery of the grain was to 
be made or received, and without the bonâ fide intention to make 
or receive such delivery, of all of which the plaintiffs had due notice 
and assisted him therein, and to this end made the payments, 
the subject matter of this suit.

1 do not think that if the plaintiffs had lent the defendant 
money to carry his intent into effect it could have been recovered, 
and the cases of Ex parte PyketRc Lister, SCh.D.7ô\,iu\([Rc()'Shea,
(1911] 2 K.B. 981, would not have assisted him. These cases 
permitted the plaintiff to recover money which had been lent 
to the defendant to pay certain bets because betting was not 
unlawful.

I think the plaintiffs are not entitled to recover.

Perdue, J.A.:—The plaintiffs are members of the Winnipeg rmiue j.a. 
Grain Exchange and carry on a business of buying and selling 
grain as brokers. The defendant is a farmer, residing in this 
Province. The action is brought to recover a sum of $1,199.58, 
alleged to be due to the plaintiffs from the defendant in respect 
of certain transactions in grain. The defendant employed the 
plaintiffs as his brokers to buy and sell for him on the Winnipeg 
Grain Exchange, at different times, quantities of grain for future 
delivery. The plaintiffs did make purchases and sales of grain 
on the Winnipeg Grain Exehange in accordance with the instruc
tions of the defendant. The transactions were what is known as 
dealing in options. The defendant by the operations he under
took intended to speculate in grain. Where it was sold for future 
delivery the expectation was that the grain dealt in would fall in 
price so that the defendant would be able to buy at a lower price 
the quantity required to fill his contract and in this way make a 
profit of the difference between the selling and the buying price.
In the same way, when he bought he expected grain to rise in 
value, and in that way make a profit when he sold.
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It is dear from the evidence that the plaintiffs followed tin- 
instructions of the defendant in all the transactions that come in 
question in this suit. These transactions were carried out in 
accordance with the rules, customs and usages of the Winnipeg 
Grain Exchange. The defendant knew and intended that 
they should be so carried out. He had known Rut tan, tin- 
plaintiff’s manager, for some five or six years prior to the dealing 
in question, and had through him previously engaged in operations 
of a similar character, buying and selling options. The letters 
written by the defendant shew that he was familiar with that kind 
of business, and was, I should judge, an experienced speculator in 
grain. He shewed that he closely studied the prices of grain, 
he gave shrewd reasons for his views in regard to the expect'd 
rise or fall in the market, and used the vernacular of the regular 
operator on the grain exchange.

Some of the transactions in question in this suit resulted in a 
profit to the defendant, but the majority of them shewed losses, 
so that, assuming the plaintiff’s claim to be legally enforeeabl. 
he became indebted to them, as his brokers, in the amount above 
mentioned. If the plaintiffs are entitled to recover, there is no 
dispute as to the amount.

The defendant’s wheat transactions commenced in January, 
1910, and continued until June, 1011. They were carried out 
by the plaintiffs for the defendant in accordance with his instruc
tions and with his approval, although they resulted in a loss to 
him. He then tried speculations in flax, which were also un
successful, and in which he lost some $875. From time to time 
defendant placed moneys in plaintiffs’ hands as margins to protect 
them against losses on his account. Allowing credit for these 
sums, the balance due to the plaintiffs, including their commission 
and a small sum for telegrams, amounts to the above sum of 
$1,199.58.

The defence put in is lengthy, but on the argument resolved 
itself into two grounds. The first was, shortly, that in each 
transaction, as defendant claimed, privity of contract was not 
established by the brokers between the defendant and some other 
party as principal, whether buyer or seller, against whom the 
defendant could enforce the contract. The second branch of the 
defence was that the transactions were contrary to sec. 231 of the 
Criminal Code, and therefore illegal.

Taking the first ground of defence, it was argued that hv 
reason of the manner in which the purchases and sales had been 
made in the Grain Exchange and carried through the Clearing 
Association, the only person the defendant could look to in each 
transaction as a contracting party would be the brokers themselves.

The Winnipeg Grain and Produce Exchange Clearing Asso
ciation is a corporation distinct from the Winnipeg Grain Ex
change, but is closely connected with it. The purpose of the
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Clearing Association is to provide means by which the vast man. 
number of transactions which take place in the Grain Exchange x
may lie cleared, so that sales and purchases by a member or jqis
amongst the members may be set off against each other, and -----
balances only dealt with. In this way adjustment of the vast ,îl( ||XR,,sox 
number of transactions that take place is made much more easily. ]ti:\misii.
Shares in the Association can only be held by members of the ----
drain Exchange. The Association is, in fact, intended as an r<ldue‘ ,A 
instrument by which the transactions on the Grain Exchange may 
he more readily and safely effected. By-law 13 of the Association 
provides the means by which such transactions are put through 
the Clearing Association. All transactions made in grain during 
each day must be cleared through the Association, unless other
wise agreed by the parties. Members of tin* Exchange engaged 
in buying or selling carry for each day a card, on one side of 
which sales are entered and on the other side purchases. When 
a transaction takes place between two members, each enters on his 
card the number of bushels, the month of delivery, the name of 
the opposite party, the price, and the name of the person on whose 
In-half the transaction is made. At the close of the market on 
each day every member has to report to the Clearing Association 
the particulars of every transaction effected by him. He has to 
figure all trades of the day (including all trades carried over 
from the previous day) to the closing market as posted. The 
Clearing Association then assumes the position of buyer to each 
seller and seller to each buyer in respect of all the transactions 
cleared, and the last settling price is considered as the settling 
price between the members and the Association. Supposing, 
for instance, a broker on the Exchange makes a number of sales 
during the day, the selling price on each sale is compared with the 
price at the close of the market, and if the price is lower at the close 
tin1 broker receives the difference from the Clearing Association.
If the closing price is higher the broker has to pay the Clearing 
House the difference. The same procedure would l>e followed in 
the case of purchases by the broker. The result is that each 
day's transactions on the Exchange are cleared. The money 
difference is settled, and the balance of purchases or sales, as the 
case may lie, in the hands of each broker is carried over until 
the next day. The brokers are treated as principals upon the 
Exchange and in the Clearing Association. The result is that each 
transaction is merged in the process of clearing. It is not de
stroyed, but the principal for whom the transaction was effected 
looks to his broker to obtain performance of it, the broker assum
ing his principal’s obligation on the Exchange and appearing there 
ns the principal. Each sale or purchase still exists, but in the 
process of clearing it has Ijeen merged in the general volume of 
purchases and sales made on the Exchange. Thu broker effecting 
the transaction carries it with the Clearing Association as a per
sonal obligation. To understand the position, let it be supposed
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that the broker made, on January 5, 1910, one sale of 5,000 
bus. for May delivery, and then ceased doing business. Tin- 
single sale would in that ease be cleared at the end of the first 
day, and the broker would settle for the 5,(MM) bushels sold by 
him. For every bushel sold there must appear in the Clearing 
Association a bushel bought. The clearing at the close of tin- 
first day is not an end of tin- matter. The 5,(MM) bushels would 
be carried forward by the broker as a balance from day to day. 
and would have to be cleared each day until the transaction was 
offset either by a purchase of the same quantity of May wheat 
or by actual delivery of the grain. The broker remained as ;l 
seller and the Clearing Association as a buyer of that 5,000 
bushels.

All the sales and purchases in question in this suit wen- put 
through the Clearing Association, and the result was that each of 
defendant’s contracts stood as one between the plaintiff and lin- 
Association, the plaintiff representing the defendant as his prin
cipal in the contract. The plaintiffs carried the transactions 
for the defendant, and while each transaction remained open lie 
could, through them, have delivered the grain he sold or obtained 
the grain he bought when the time came to make delivery or take 
delivery as the case might be. All the defendant's dealings in 
wheat were closed out in accordance with Ins instructions, and 
he admitted his liability to pay the plaintiff's account in regard 
to them.

The defendant, in June, 1911, made, through the plaintiff, 
three sales of flax for October delivery, aggregating 5.0(H) bushels, 
at $1.70 per bushel. At this time he had in crop 250 to 300 acre*, 
of flax. Upon making the sale the plaintiffs drew on him for $750 
to provide margin on this transaction. The defendant wrote that 
he could not pay the draft, and asked the plaintiffs to “cancel 
or close the flax deal.” Accordingly, the plaintiffs bought llax 
to fill the sales made by the plaintiff, with the result, as flax in the 
meantime had gone up in price, that there was a loss of $875. The 
sale of the flax and the subsequent purchase to cover it were 
made- in accordance with the defendant’s instructions. The 
defendant expected that he would have for sale a large quantity 
of flax grown upon his own farm. He may have sold in June for 
October delivery, believing the June price to be high and being 
anxious to take the benefit of it. It is well known that farmers 
in this Province often sell wheat or other grain through tin drain 
Exchange for future delivery as against their expected crop when 
the price is high and they fear a decline in the market. If the price 
falls they can deliver their own grain at the higher price at which 
they sold, or they can buy grain at the low price to offset their sale 
and receive the difference. Whatever may have been the de
fendant’s intention, the plaintiffs carried out his instructions

The evidence and correspondence satisfies me that the de
fendant intended that all the transactions should be carried out
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in the Winnipeg Grain Exchange as such transactions arc usually man. 
carried out there. In the advices of sales or purchases sent by the (. A
plaintiffs to the defendant from time to time there is printed on the mis
face of the document the following notice: “All purchases and sales -----
made by us for you are made in accordance with and > ' Richardson

rules, regulations and customs of the Winnipeg Grain Exchange.” iikamish. 
This appears to me to apply to everything that was done in con- — 
ncction with the transactions in question, including the use of the J A*
Clearing Association. But, outside the notice, the defendant 
left it to the plaintiffs to carry out the several transactions in the 
Grain Ext as such transactions are usually carried out on
the Exchange, and he knew, or must be taken to have known, that 
they would be so carried out. All these transactions have been 
effected and closed in accordance with his instructions and have 
been accepted by him. It makes no difference to him whether the 
original party to each transaction was held or whether the Clear
ing Association was substituted for such party. The brokers had 
no instructions to sell to or buy from anyone in particular. The 
interest of the defendant was to have as the other party to the 
contract a person who would be able to carry it out. The financial 
ability of the Association to meet all engagements is unquestioned, 
and he had that eminently responsible corporation as purchaser 
in every sale he made, and as seller in every one of his purchases.
The transaction must, however, be carried out through his broker, 
whom, and whom only, the Association treats as principal.

The result of the cases bearing upon this subject is well summed 
up in Boustead on Agency, 4th ed., p. 89: “ Every agent has 
implied authority to act, in the execution of his express authority, 
according to the usage and customs of the particular place, 
market, or business in which he is employed. Provided, that 
no agent has implied authority to act in accordance with any 
usage or custom which is unreasonable, unless the principal had 
had notice of such usage or custom at the time when he conferred 
the authority.” In support of this proposition the author cites 
Sutton v. Tatham, 10 A. & E. 27; Pollock v. Stables, 12 Q.B. 705;
Robinson v. Mollett, L.R. 7 H.L. 802, and other cases.

The custom of using the ('tearing Association is not an un
reasonable one. It facilitates business and furnishes additional 
security to persons operating on the Exchange. The Association 
in the clearing process takes one side of every contract and ensures 
the |M-rformance of the contract. The defendant contends that 
the effect of clearing the transactions was to substitute new pur
chasers and sellers, with the result that the intrinsic character of 
the contract was altered. To substantiate this proposition he 
relies upm Robinson v. Mollett, supra. Persons doing business 
on the Winnipeg Grain Exchange accept and are Inmnd by the 
customs and usages of the Exchange unless these are unreason
able. A p-rson wishing to buy or sell options in grain on that

6

367^96
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MAN. Exchange must bo taken to accept the usage of putting traie- m . 
C. a. lions through the Clearing Association, with the result that the 
1013 Association will, in the ordinary course, lie come the opposite party
----- in each contract he makes, while he will he represented by his

nieiiARiisoN own broker nN t|„, nominal principal. This gave the defendant 
Hkamimii. a party to each of his contracts willing and financially able to

---- carry out the contract. This was beneficial to the defendant ami
cannot be held to be unreasonable. He had also the advantage 
of offsetting a sale» for future delivery by a purchase for the 'aim- 
delivery. or vice versa, in the case» of a contract to purchase- for 
future delivery.

In Robinson v. Mollctt, L.R. 7 H.L. 802, it was he-lel that tin- 
principal was not bounel by a custom which was unknown to him. 
which had the e-fïeet of changing the character of a broker who 
was an agent to buy for his employer, into that of a principal -fil
ing for himself, anel thereby giving him an interest wholly opposed 
to his eluty. Such a custom was, eloubtless, an unreasonable one, 
anel therefore not hineling on a principal ignorant of it, but in the* 
present case there can lx1 no suggestion that the plaintiffs' inter
ests, while representing the elefenelant in the transactions, were in 
any way adverse. The case of VanDuscn-IIarrington Co. v. 
Jungvblut, 77 N.W. 970, is a elecisiem of the Supreme Court of 
Minnesota, anel is very similar to the pre-se-nt case. The- judg
ment of Canty, J., as to the e-ffect of putting transactions similar 
to those in the pre-se-nt case through the cle-aring house, is very 
instructive. In that case it was lu-lel that the principal was 
bounel by the custeim of clearing whethe-r he kne-w of it or not.

In Murphy v. Rutler, 18Man. L.R. Ill, thisC’ourt he-lel that the- 
custom on the- Winniiie-g Grain Exchange by which brokers se lling 
grajn for future- elelivery enter into contracts for such sale-s in their 
own name-s, without elisclosing their principals, was reasonable, 
anel that a principal giving instructions to sell on the Exchange- 
was bounel by its rules, except in the case of an unre-asonahle 
rule not known to him. The case was reverse-el in the Supreme 
Court (41 Can. S.C.R. 618), but upon other grounels.

I think the de-fenelant in the- present case was Ixninel by the 
rules and customs of the Grain Exchange, inclueling that of putting 
sales anel purchases through the Cle-aring Association. The- 
transactions we-re closed anel re-porte-d to him, anel he accepted and 
ratified the-m. The only re-ason he give-s for not paying the 
plaintiffs’ claim is: “I didn't have the mone-y to pay them, that 
is the lemg and short of it, anel I haven’t it now.” He- must 
fail upon the first branch of the elefence.

The second branch of the defence is that the dealings in 
que-stion were ille-gal Section 231 of the Criminal Code, R.S.C. 
1900, ch. 140, declare.' that

Every one is guilty of un indiotablc offence . . . who, witli intent 
to make gain or profit by the rise or fall in price of any steick of any in or-
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poratcd or unincorporated company or undertaking . . . or of any 
goods, wares or merchandise,—(a) without the bond fair intention of acquir
ing any such shares, goods, wares or merchandise, or of selling the same, ns 
the case may be, makes or signs, or authorizes to he made or signed, any 
contract or agreement, oral or written, purporting to be for the sale or pur
chase of any shares of stock, goods, wares or merchandise; or, (6) makes or 
signs or authorizes to he made or signed any contract—purporting to be for 
the sale or purchase of any such shares of stock, goods, wares or merchan
dise in respect of which no delivery of the thing sold or purchased is made 
or received, and without the bund fide intention to make or receive such 
delivery.

The enactment first appeared in 1888, 51 Viet. eh. 42. The 
preamble to that Act shews that the legislation was directed 
towards the suppression of “bucket shops,” the prevention of 
gaming and wagering therein, and the punishment of persons 
engaged in them. A “bucket shop” is a place where bets are 
made against the rise or fall of stocks or commodities, and where 
the pretended transactions of purchase or sale are fictitious: see 
Pearson v. Carpenter, 35 Can. S.C.R. 380, 382. The fact that 
a party buys shares or commodities with the intention, not of 
keeping them, but of selling them when, as he anticipates, they 
will rise in value, does not make the transaction a gaming con
tract.

MAN.
C. A.
inn

Richardson

ItFAMISH. 

Perdue, J.A.

A contract cannot pro|>orly be ho described (as a gaming contract) 
merely because it is entered into in furtherance of a speculation. It is a 
legitimate commercial transaction to buy a commodity in the expectation 
that it will rise in value and with the intention of realizing a profit by its 
resale: Forget v. Oatigny, (lS!)ô| A.C. 318, 323.

Whether any particular ease comes within the provision of 
the (’ode or not turns upon the intention with which the contract 
was made, that is to say, whether the contract was real or was only 
a pretence. Each of these contracts was made with a third 
party who became the buyer or seller as the case might be. The 
intention as to whether these were fictitious contracts or not 
must be gathered from the transactions themselves and from 
what actually took place between the parties. When we examine 
the transactions each appears to have been an actual purchase or 
sale. The cards were produced which recorded each sale or 
purchase and the person to or from whom it was made. Some of 
these contracts were with well known grain or milling companies 
who are constantly dealing in large quantities of actual grain. 
All the transactions went through the Clearing Association, which 
corporation then became the other party to the contract. Can 
it be said that the transactions with these parties were not real 
and that they were merely engaging in gambling ventures with 
the defendant?

The correspondence and the documents put in shew that 
although the defendant was undoubtedly s|K*culating on the rise 
or fall of the market, all the transactions were real. When he sold
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màn. he contracted to deliver actual grain within a certain time, and 
C.A. when he bought he was bound to take delivery in accordance
1913 with his contract. He was well aware that he was so bound,
---- but he knew that he could fill his contracts at any time on the

Richahdhon Grain Exchange by selling against his purchases or buying to 
Beamish, cover his sales and merely paying the difference in money. Were

---- it not for the existence of the Exchange and the facilities it
i tniu! j.a. afforc|ed, the defendant would be compelled to take the actual 

grain he purchased and to deliver that which he sold. The fact 
that defendant knew that through the medium of the Grain Ex
change the contract could be carried out without necessarily 
handling the actual grain does not bring the contract within the 
provision of the Code. He, no doubt, intended to make or 
receive delivery of the grain in which he was dealing, in the manner 
in which delivery of grain is made or received on the Winnipeg 
Grain Exchange. The provision in the Code is not aimed at 
such transactions.

From the opinions expressed in Pearson v. Carpenter, 35 
Can. S.C.R. 380, it is clear that in considering whether sec. 231 of 
the Code applies or not, the true test is. was the transaction a 
real transaction, or was it only fictitious? See also Universal 
Stack Exchange v. Strachan, [1896] A.C. 166. I have no hesitation 
in finding that the transactions in this case were real and that de
fendant intended them to be real transactions, although his object 
may have l»een one of pure speculation.

I think the appeal should lie dismissed with costs.
Cameron, j.a. Cameron, J.A.:—The plaintiff is a corporation carrying on 

business in Winnipeg as broker, and is a member of the Winnipeg 
Grain Exchange. The defendant is a farmer residing at Elva 
in Manitoba.

It is alleged in the statement of claim that the defendant 
as principal instructed the plaintiff as agent to buy and sell 
certain quantities of wheat and flax, in accordance with the rules, 
regulations and customs of the Winnipeg Grain Exchange. On 
these transactions the plaintiff received from the defendant 
certain sums of money in cash, and after crediting him with these 
it is alleged that there is a balance due of $1,199.58. Numerous 
defences are set up by the defendant.

The action was tried before the Chief Justice of the King’s 
Bench, who entered a verdict for the plaintiff for the alxive 
balance.

The defendant appeals from the judgment of the learned ( 'hief 
Justice, and bases his appeal on two grounds: first, that the 
plaintiff had no authority, express or implied, to carry out the 
instructions of the defendant in the method in which he did, 
which method was contrary to the essential nature of the contract 
of agency, and that, therefore, the defendant was not bound 
thereby; and, second, that the transaction was illegal and void 
under the provisions of sec. 231 of the Criminal Code;
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The Winnipeg Grain Exchange is a voluntary association, the MAN
objects and methods of which are set forth in its constitution, (« A
by-laws, rules and regulations. Amongst these objects it is 1013
declared that they are to provide suitable room for a grain ex- ----
change; to facilitate the buying and selling of grain, produce and lt,cl,Altl,SON 
provisions; to provide facilities for the prompt and economic iikamisii. 
transaction of business, ai .1 to adjust and determine controversies — 
between members. The tVinnipeg Grain and Produce Exchange t“mvroMi J A- 
Clearing Association is incor|>ornted by letters patent. Any 
member of the Grain Exchange may become a member of the 
Clearing Association upon the purchase of five shares, and upon 
compliance with certain other conditions. The Clearing House 
Association is thus closely identified with, and really an adjunct 
of the Grain Exchange. The object of the* (Nearing Association 
is to facilitate the transaction of business in providing a.method 
by which all the transactions of the members of the Exchange 
shall 1m? cleared every day through the Association. Each 
memlx»r must hand in to the manager of the (Nearing Association 
all trades made by him each day, both as buyer and as seller, and 
upon the manager accepting these transactions, the Association 
assumes the position of buyer to the seller and seller to the buyer 
in respect of such transactions, and the- last settling price of the 
day is to In» deemed the contract price therefor. All transactions 
are to lx> deemed accepted by the manager unless the manager noti
fies to the contrary by 9 a.m. of the following day. Each member 
making a transaction for future delivery is to rejx>rt such trans
action by 2 p.m. of the day it is made (except Saturdays), stating 
its details. Each member is also to re|x»rt all trades of the day, 
including all carried forward from the previous day, to the closing 
market as posted, and hand in a memorandum to the Association 
not later than 2 p.m. shewing the amount due him from, or from 
him to, the Association, together with a cheque for tin* amount 
if a balance l)e due to the Association. If the balance is the other 
way he is to receive therefor a cheque from the Association before 
2.30 p.m. The manager may call from purchasers below the 
market and from sellers above the market such reasonable margins 
as may lx? necessary for the protection of the Association, such 
margins to lx? placed to the credit of the party paying the same, 
and to lx? retained in whole or in part until the trades have lx*en 
settled. The effect of this is to put the machinery of the clearing 
house with reference to marginal payments in the place of the 
former method of the Grain Exchange by which such payments 
were demanded and made by the parties themselves and deposited 
in a bank to their joint credit.

The first transaction here in question concerned the sale of 
5.000 bushels of May wheat. On January 4, 1910, plaintiff 
telegraphed defendant: “May closed dollar eight seven eighths 
suggest selling five instruct,” to which defendant, on the same
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dny answered, “O.K. sell five thousand.” Aecordingly the 
C. A. plaintiff went on the floor of the Exchange and sold five thousand
1913 bushels of wheat deliverable in May to another broker, Bingham,
---- at 108? s* The broker’s card shewing the transaction is produced

i-ioHABDsoN as an exhibit. Notification of this was sent to the defendant 
Beamish. Jan. 5, in the following terms:—

Csmeron, J.A. confirm the following trades made for your account to-day on tin
Winnipeg Option Market:

Quantity Delivery Article Price Remark*
Sold 5M. May Wht. 10S?i
On all marginal business we reserve the right to close transactions when 
margins are running out without further notice. All purchases and sales 
made by us for you are made in accordance with and subject to the rules, 
regulations and customs of the Winnipeg drain Exchange.

Both brokers, the plaintiff and Bingham, reported the trans
action to the Clearing Association, where the transactions were 
cleared in the manner already pointed out.

In exhibit 37 the sheets and the memorandum submitted to 
the Clearing House Association appear. The sheet, dated Janu
ary 5, 1910, submitted by the plaintiff, shews 3,000 bushels of 
May wheat “long,” that is, purchased; 5,000 bushels “short.” 
that is, sold for May delivery; and 103,000 bushels long open from 
the previous session, with items of the figures of the previous day’s 
close of the market and of the close on Jan. 6, and stating “our 
check for balance, $1,552.50.” There is then given the resulting 
balance of 101,000 bushels of “long” wheat as remaining over 
to the next session. The above 5,(MX) bushels “short ” is the de
fendant's transaction.

On January 18, the plaintiff telegraphed the defendant that 
May wheat was then 100*1 *, and asked instructions, and Insight 
five thousand bushels May wheat 1001 s, thus realising a profit 
of $125, and of this he advised the defendant, who confirmed the 
transaction, and gave further instructions. This transaction 
appears in the clearing house sheet of Jan. 19, ex. 37.

Now it is quite clear that as between the plaintiff and the 
defendant these two transactions were intended to and did offset 
each other. There was a contract to purchase to offset the original 
contract of sale.

So far as the action of the plaintiff in clearing the original trans
action for side of Jan. 4, 1910, that did not put an end to the con
tract for delivery in May. It went into the clearing house and 
was carried forward from day to day until the time was reached 
for its fierformanec. The brokers acted as principals inter se, and 
in the Clearing House the Association liecame substituted for 
Bingham as well as for the plaintiff. It is argued that the effect of 
the rule of the association living to substitute another principal 
for Bingham leaves the defendant without a purchaser under 
the contract to sell, and that this result is inconsistent with
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the nature of the contract of agency between the plaintiff and man. 
the defendant and is not binding on him. k b.

Counsel for the defendant urged that if the transaction had ion
been carried out under the appropriate by-law of the Grain Ex- -----
change, No. 17, under the provisions of which either party might \bdbow 
call for a margin to lx- deposited in the joint names of the parties, beamish.
then the transaction could not be disputed on this ground. lie ----
also admitted that if the rules of the Clearing House Association J x*
laid been specified in the notifications sent to the defendant by 
the plaintiff it would not have been open to him to dispute the 
plaintiff’s claim so far. at least, as this objection is concerned.
But he held that the clearing house was an independent associa
tion, and that the words, “rules, regulations and customs of the 
Winnipeg Grain Exchange,” could not be extended to include tin1 
rules of the clearing house, and that the defendant could not, 
therefore, be bound thereby. That is to say, if the rules and 
regulations acted upon had been validly made by a committee 
of the Grain Exchange the plaintiff would have been bound, but 
if made by an association plainly an adjunct or offshoot of the 
Exchange, created for the special purpose of facilitating trans
actions between its members, then that result does not follow.

We were referred on the argument to Robinson v. Molletl, L.R.
7 H.L. 802. There a tallow broker in London received orders 
for the purchase of tallow for future delivery from a customer in 
Liverpool. The broker bought for himself considerable quantities 
of tallow, out of which he proposed to supply the qunntity ordered 
by his Liverpool customer. The bought notes sent to the cus
tomer intimated that the broker had purchased on his (the cus
tomer’s) account. It was held that the broker was really the 
seller, and that any rule1 in the tallow market enabling him to 
follow such a course was a rule that really changed the character 
of the broker and of the transaction. It was held that such a 
usage, though shewn on the evidence to exist, did not bind a 
principal-who did not appear to have knowledge of its existence.

The decision of the House of Lords in Robinson v. Mollett, 
supra, was explained in Scott v. Godfrey, [1001] 2 K.B. 720.
The custom established in Robinson v. Mollett, L.R. 7 H.L. 802, 
merely regulated the dealings between brokers themselves as 
principals. But if it were a custom that enabled the broker to 
change an order to make a contract with a third party into a 
contract between the broker himself and his client, that was not 
a custom binding his client without express knowledge.

In Murphy v. llutler, 18 Man. L.R. Ill, it was held by this 
f’ourt that a custom amongst brokers in the Grain Exchange» of 
entering into contracts in their own names is reasonable and 
necessary and binding on the customer. This judgment was 
reversed in the Supreme Court, but upon another ground.

In Irwin v. Williar, 110 U.S. 409, the decision in Robinson v.
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MAN. Mollett, L.R. 7 II.L. 802, was approved, particular stress being
K. B. 
101.3

placed upon the dictum of Cleasby, R., that the interest of the 
broker for his client is that of buyer, but if he become principal.

---- and, therefore, seller to his client, the two positions are opposed,
Richardson an inconsistency which constituted the vice of the usage shewn

Beamish. in that case.
Cameron, .I.A. In VanDwien-Harrington v. Jungeblut, 77 N.W. 970, the 

Supreme Court of Minnesota dealt with a state of matters closely 
resembling that before us. There the Chamber of Commem- 
eorresponds with the Winnipeg Grain Exchange, and there was 
there a Clearing Association performing similar functions to that 
in Winnipeg. It was held that it must be presumed that the de
fendant (the customer) gave the plaintiff authority to execute 
the transaction according to the usages and customs prevailing 
in the market where the transaction was to be made. The opinion 
of the Court is clear, instructive and very much in point, and 1 
would like to quote it at length, but must refrain. I refer to it. 
particularly to the second branch commencing at p. 971. The 
opinion says, at p. 973:—

The Clearing Association took from the plaintiff the rink of the failure 
o! tin* opposite broker, anil also the risk of being buyer for more than it was 
seller, or seller for more than it was buyer. Then the plaintiff became a nu n- 
stakeholder for its own customers, so far as the sales and purchases of tli" 
customers balanced each other, and took no risk, except as to the failure <>f 
its own customers to pay the amounts due from them; and against this n-k 
plaintiff had a right to demand indemnity in advance. It wotdd seem from 
the evidence that the Clearing Association took all other risks, and it i< not 
suggested that the association was not amply responsible.

The Court thus took the view that the institution of the 
clearing house whereby the broker became merely a stakeholder 
for its customers, and where they took over the risk of the failure 
of the opposite broker and other risks, differentiated the ra*r 
from that dealt with in Robinson v. Molldt, L.R. 7 ILL. 802. ami 
Irwin v. Williar, 110 U.8. 499. The broker, living a mere stake
holder, united in himself no conflicting interests, and those de
cisions are, therefore, inapplicable. The Minnesota Court went, 
therefore, so far as to declare in its conclusions on this branch 
of the ease that, “We are of the opinion that defendant was 
bound by the custom whether he knew it or not.”

In this case the notices received by the defendant informed 
him that all purchases and sales made on his account wen* subject 
to the rules, regulations ami customs of the Winnipeg Grain 
Exchange. There was a rule or usage that all such transactions 
should be cleared through the Clearing House Association, alliliated 
with the Grain Exchange1 and created for that purpose. That 
the Clearing Association has nominally a separate organization 
is not, to my mind, material. The1 members of the Exchange
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might, ns can readily he conceived, have utilised a committee or man. 
un individual officer of the Exchange for the purpose- of clearing K ^ 
and off-set ting transactions, and, had either of such hypothetical
agencies been used, this defence would, admittedly, not have been -----
maintainable. Vet the difference between those methods ami ,J<" akiihox 
that actually in use is not a matter of importance as I see it. The in x\nsn.
Clearing Association is merely an instrumentality closely bound -----
up with and controlled by the Exchange, through its common <"inmn"l'A" 
membership, and created and used for the purpose of facilitating 
transactions between the members and of protecting and insuring 
the performance of contracts between them. The notices sent 
by the plaintiff to the defendant, detailing each transaction, refer 
to the “Winnipeg Option Market" and to “margins," and in tla- 
correspondence tin- defendant several times refers to “option" 
wheat, and gives numerous indications of his familiarity with tla- 
methods of business on the Exchange. It further appears from 
the defendant’s evidence on discovery that he Inal transactions 
of various kinds, in options atal otherwise, with the plaintiff for 
several years prior to those in question. Some of tla-st- trans
actions concerned his own grain; others had to do with buying 
and selling “in the options," as la- himself expresses it. The 
notices given brought home to him the rules aim usages of the 
Exchange, one of which was the method of clearing dirough the 
Association. I am therefore prepared to hold that 1 a- defendant 
was affected with knowledge of the rule or custom now called in 
question, and that this defence is not open to him.

The Winnipeg drain Exchange and its associated clearing 
house are institutions of a public character and of great importance 
in this country, where dealings in grain of immense volume are 
necessarily concentrated and centralized on the floor of the 
Exchange. The public, particularly that part of it interested in 
grain and in dealings in grain, is aware, with more or less accuracy, 
of the functions of those institutions. Then- is also, 1 take it, 
a very general understanding that the person who desires to buy 
or sell grain through a member of the Exchange agrees to be 
bound by the rules under which tin- member must act. Upon 
the foregoing considerations, which I think are well founded,
I confess I can see no great difficulty, nor can I see that any in
justice would be inflicted in adopting the conclusion of the Supreme 
Court of Minnesota, should it bo necessary to do so, viz., that 
a customer who instructs a member of the drain Exchange to buy 
or s«>|| for him on the floor of the Exchange must be taken to have 
knowledge of the methods bv which his orders are to be executed, 
whether he actually had that knowledge or not, and that the 
authority to buy or sell carries with it all the additional authority 
necessary to carry out the transactions in the usual manner.

The defence of illegality arises under the Code, sec. 231, which 
provides that
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MAN.
kTb.
1913

Richardson

Beamish.

Lsmeron, J.A.

Every one is guilty of an indictable offence . . . who ... 
without the bond fide intention of acquiring any such . . . goods, .
or of selling the same . . . makes . . . any contract . . 
purporting to be for the sale or purchase ... of any . . . goods 

. . . ; or, (b) makes . . . any contract . . . purporting to
be for the sale or purchase of any such . . . goods . . . in respect 
of which no delivery of the thing sold or purchased is made or received, and 
without the bond fuie intention to make or receive such delivery.

The essence of the offence under this section is evidently the 
intention of the party, which must be inferred from the facts 
and circumstances. The question is, therefore, as to the reality 
of the transactions. There is no pretence here that these were 
of the kind familiarly known as “bucket-shop” transactions, 
where the whole dealings of the eustomer are confined to the hooks 
of the alleged broker. On the contrary, the evidence is that the 
plaintiff executed each order in accordance with instructions, 
entering into a contract of sale or purchase as the case might he. 
Then1 is nothing illegal or improper in the sale or purchase of 
goods for future delivery. The wheat contracts in this case 
wore in respect of wheat in store at Fort William, and the wheat 
as sold or purchased had to be delivered or taken over there at 
the time fixed by the contract. The documents representing 
the wheat, and for all practical purposes identical with it. would 
be forthcoming in either case. A perusal of the evidence of the 
plaintiff’s manager, who was taken carefully over each trans
action, points strongly, in my opinion, to the conclusion that these 
transactions were not illusory or pretended. Some of them were 
with the milling companies, whose business is necessarily, pre
sumably, of a genuine character, and others with exporters of 
whom the same can he said. So far as the plaintiff is concerned, 
I cannot come to any other conclusion than that these purchases 
and sales were intended to be, and were, real purchases and sales, 
and that delivery of tin* grain represented by them was to he made 
in accordance with the terms of the various contracts in question. 
That, I have no douht, was the understanding on the part of the 
plaintiff.

It was held by the Supreme Court of the United States, in 
Clews v. Jamieson, 182 U.S. 4(31, at 489, that

In order to invalidate a contract as a wagering one both parties must 
intend that instead of the delivery of the article there shall be a mere pay
ment of the differences between the contract and the market price

A contract which is on its face one of sale with a provision for future 
delivery, being valid, the burden of proving that it is invalid, as living a 
mere cover for the settlement of “differences” rests with tin* party 
making the assertion: ib. 490.

The law does not in the absence of proof, presume gambling: ;/>. I'M.
What was the understanding of the defendant as to the 

character of these transactions? On September 27, 1910, the 
plaintiff wrote the defendant:—
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It is now drawing near the 1st of the month, and it will be necessary for 
von to switch your 5,000 October wheat to some other option month, or else 
close same out, otherwise wheat is most likely to be delivered to us on the 
1st day of October. Kindly attend to this at once, and advise us, and oblige.

To which the defendant at once replied, saying:—
He the 5,000 bus. Oct. option wheat, you might kindly switch over to 

the month you would think the best to go in on.

Can this leave any other inference to he drawn, in this and 
the other transactions, than that the defendant was aware that 
when the option month came, the time of the maturity of the 
contract, he must be prepared to accept or deliver the wheat as 
the contract demanded? I think not. It would seem to me, on a 
perusal of the evidence and of the correspondence, that the 
defendant was familiar with the true nature of the transactions 
as it was understood by the plaintiffs. In the case referred to in 
his letter of September 29, 1910, he knew that he had to take 
the wheat under his contract (though lie tried to fence with 
questions as to the plaintiffs' letter on his examination). That 
incident is, I think, typical of the other transactions. I do not 
read the corres|>ondcnce between the parties as evidencing any
thing to the contrary. Indeed, it appears to me that this defence 
was plainly an after-thought, for the defendant says himself 
that he approved of the various transactions, and that, practically, 
the reason why he did not pay the plaintiff was because he was 
not in funds. So that this defence having been made after action 
brought, we are now asked to read the plaintiff’s letters and 
extract from them some terms and phrases which would indicate 
that his intention was never to carry out the contracts he instructed 
the plaintiff to enter into; but I submit that his correspondence 
is quite consistent with a knowledge on his part of the reality of 
the transactions. Certainly the plaintiff did not take the view 
that the defendant’s instructions were other than genuine. And 
the conclusion to be drawn from the whole evidence is, in my opin
ion, that the defendant knew that when he sold for future delivery, 
he would be called U]>on to deliver the grain or the documents 
representing it at the maturity of the contract, and that when he 
purchased for future delivery to him he would be called upon to 
take delivery in due time. He was also, it is quite true, perfectly 
well aware that he could anticipate and offset these future or 
forward contracts by purchases or sales, as the case might be, 
maturing in the same option month. But these transactions, 
while they may be termed speculative in a sense, were certainly, 
to my mind, not fictitious or pretended, but were real and sub
stantial, and therefore cannot be within the prohibitions of the 
( Jode.

What I have said with reference to the transactions in wheat 
applies also to those in flax. And in connection with these I 
must refer to the defendant’s letter preceding them, dated June

MAN.
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8. 1911, in which he writes that “We ourselves will have hetwi, n 
250 and 300 acres in”—that is, in Hax. It would lie a reuxoimhlc 
conclusion that the proposed sales of flax were as against the crop 
to he delivered. Apart from other considerations, on the .....

Ill cm mison „f (hat letter, call it lie positively said that the defendant's sales
for future delivery had no connection whatever with an intents
on his part to deliver? I would gather that it could not.

This branch of the ease, viz., that of the illegality of the trail- 
actions (the burden of establishing which lies on the defendant 
was the «hole question before the Chief Justice of the King's 
Bench, who tried this action. On this question lie found that tin- 
defendant had failed to make his case, and, upon the best con
sideration I have been able to give to the matter, 1 am unable to 
see my way to disturb that finding.

I am of opinion that the appeal must be dismissed with costs.

Appcal dismim’il.

SASK.

REEVES y. STEAD.S.C.
161.3 Sonkalrhetran Supreme Court, Corker, I I.C. .lull/ 22. 1511.1.

1. Land titlkm (§ IN’—401—('avkxt—Mortoai.k not hhiisihxiii i Vis-
iwxvHimox or lx.ni»—Suihkqukxt kxvvmbraxckb—Wiil\ i \u \t
NOTH'»; TO.

Tlie rights of u mortgagee under a mortgage which, by reason • t i 
mistake in the description of a part of the land conveyed, is not i.-gis- 
trahie under the Lind Titles Act. R.S.S. HKM1. eh. 41. may In- m 
tected against subsequent encumbrances by the tiling of a caveat.

2. Mortoaob <g NIA—711—Kxkorckm kxt—Dkkkvtiv»: ukrckii'TIon
MoRTIIAOK NOT REUIHTRAIII.E—('AXKAT—RIGHT TO »OKK< l.osi IUc
Tinc'ATlON.

Where a mortgage by reason of a mistake in the description • f a 
part of the la ml conveyed, cannot Ik* registered under the Land Title* 
Act, R.S.S. ItfUU. ch. 41. but notice may Ik* given of same to «till*»-- 
quent encumbrancers by the tiling of a caveat, the tiling of the rivent 
must lie followed by an ion to the court for a rectification of
such mistake, and the registration of the corrected mortgage where 
the foreclosure of the mortgage is sought.

.1. Moktoao»; I g VI I*—H.1)—Kxkokckm» XT—I )»:»»:< ti v k hkm< k i i*t to n Mort
«AU»; NOT RKi fHTKAM.K—C.XVKAT—S| |lH»;gl KNT KNCTMIIKAM » K.

Notwithstanding the fact that a subsequent mortgage!' fails t- til*' 
a defence to an at thin to foreclose a prior mortgage, lie may. under 
Sask. Rule 212. on the plaintiff's motion for judgment, ni- t lu* 
objection that the plaintiff's mortgage, which, by reason of a mi-' A<i 
in the description <>t n part of the land conveyed, ^.■ - not 
under the Lind Titles Act, R.S.S. 15MW, ch. 41. could not be fore I ■-•••I 
until after the rectification of such mistake by the court, and the 
registration of the corrected mortgage.

This in an application by the plaintiffs for judgment aiMiiwt 
the defendant Stead and for sale of section 21-47-2,-west 3rd.*ee- 
tion 23-47-24-west 3rd and west half and east quarter of sec
tion 15-47-23-wcst 3rd under a mortgage given hy Stead to the
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plaintiffs Reeves & Co., covering the above described lands, dated 
December 28, 1909. The first mentioned parcel was described in 
the mortgage as section 21-47-23-west 3rd, and owing to this 
misdescription the plaintiffs were unable to register their mort 
gage. They, therefore, filed a caveat in the land titles office at 
Hattleford on February 16, 1910, claiming an interest in the 
above described lands under the said mortgage. The writ of 
summons was issued August 24. 1912, and the only defendants 
who appeared are Florence \Y. Bliss and the Mortgage Co. of 
Canada, both of whom have encumbrances subsequent to that of 
the plaintiffs.

^V. II. McEwen, for the applicants, plaintiffs.
/'. II. Gordon, for the defendant, the Mortgage Co. of Canada.

Barker, M.C. :—The defendant Bliss has tiled a defence in 
which she practically admits the plaintiffs' claim, merely asking 
the Court to protect her rights, so that the plaintiffs may not 
recover a greater amount than they are entitled to. The Mort
gage Company of Canada have not tiled any defence, but have 
appeared on the motion for judgment and have asked that any 
judgment given to the plaintiffs lie subject to their mortgage, 
which is registered against section 21 -47-24-west 3rd. tin- parcel 
erroneously described in the plaintiffs' mortgage.

Under sec. 64 of the Land Titles Act. It.S.S. 1909, cli. 41 :—
After n certificate of title lint been granted for any land, no intim

aient until regittereil shall he ptlVctinil to past any estate or interest in 
any land ... or render tueli land liable at security for the payment 
of money except as against the person making the same.

1 take it, therefore, that a mortgage in proper form under the 
Land Titles Act, to be effectual to render the land liable as 
security for the payment of money as against subsequent encum
brances, or to give priority over such subsequent encumbrances, 
must itself be registered under the Act. It cannot he registered 
by way of caveat. On this point I have been referred to a de
cision of Lament, J., in Moose Mountain Lumber Company v. 
Hearer Lumber Company, decided in September, 1908, and a de
cision of Newlands, J., in Ht Ht id Cart at, following that decision 
shortly afterwards. Both of these decisions are unreported, hut 
1 believe counsel has correctly stated their purport, and that 
they have settled the point as almve stated. So also an instru
ment which could not itself be registered, #.</., an agreement to 
give a mortgage cannot be registered by way of caveat so as 
to give it the effect of a registered instrument and thereby give 
it priority over a subsequent registered mortgage: G it In el v. Cl- 
Urich, Iti W.L.R. 490, and 17 W.L.R. 157. The mortgage in ques
tion in this action, however, does not in my opinion come under 
either of the above mentioned classes of instruments. The

SASK.

S.C.
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portion of the hinds descrilied then-in, it could be registered. 1 
think the provisions of tlie Land Titles Act, respi-eting the filinir

Kkkvkh
of caveats, were designed to cover just such eases as this, and the 
plaintitTs in this action, therefore, took the proper steps to pro
tect their security by filing the caveat thereby giving notice of
their mortgage to subsequent encumbrances. They should. how 
ever, in my opinion have gone further in order to exercise their 
rights to foreclosure or sale as against subsequent encumbrance 
They should not only have alleged the mistake in their statement 
of claim, as they have done, but they should also have asked Ile- 
Court for rectification of the instrument, and if the Court w« t• 
satisfied that the mistake was mutual and that it was otherwise a 
proper ease for rectification, the instrument could be ryctitied 
and registered, and the plaintiffs could then have proceeded in 
obtain foreclosure or sale against sulisequent encumbrances as 
well as against the mortgagor.

It was contended by counsel for the plaintiffs that the de
fendant, the Mortgage Co. of Canada, not having filed a defence, 
has no status to raise the alstve objection. Rule 2.'!2, however, 
provides that on default of defence, the opposite party may 
apply to the Court or a «Judge for such judgment if any as upon 
the pleadings he may appear to lie entitled to; and the Court 
or «Judge may order judgment to In* entered accordingly, (hi tin- 
pleadings as they stand 1 do not think the plaintiffs are entitled 
to an order for foreclosure or sale as against the defendant tin- 
.Mortgage Co. of Canada, and the motion will, therefore. In- dis- 
missed with costs, with leave, however, to the plaintiffs to take 
such further or other proceedings in the action as they may In- 
advised.

Motion di*mi**< <1.

SASK. MARGE v. McCALL.

S. C.
1913

SimhnlrhnniH Huprrme Court. Parkrr, M.V. Julfi 24, 1913.

1. Pl-KAIHXU (8 1 K—73)—Jviwmksth os — Aomissio.xm in—Will \ I» V 
MIHIO—A I.TKKN ATI VS NJCAOI SOS.

A judgment will not Ik* rendered under s«»h. rule 311. mi .1 - l
uduiU-imt* in defendant'* |denditig. if the lutter. Iieing in the ultem • 
live. Mt ill leu vet all the farts in iwie.

Parier. M.O.

Application under rule .‘111 for judgment against the delVii- 
dant on certain alleged admissions in the pleadings.

The motion was dismissed.
F. It. Uaffshair. for the applicant (plaintiff).
F. IV. Tunilmll, for the defendant.
1’akkkk, M.C. :—From the pleadings it appears that the 

plaintiff Maree, on January 17, HUM, agreed to sell to tin- de*
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fondant, tin* north half of lot 5, block 452. plan old 33, Regina, SASK. 
for $4.500, payable $300 cash, $200 in four months, $200 in 
eight months, and $00 per month commencing February 17. iqi$ 
1013, in addition to these two payments of $200. The defendant 
made the cash payment of $300, and the first payment of $60, 
due February 17, and then, according to the plaintiff's claim, Mvc.u.u 
he made default. The plaintiff, therefore, issued a writ for 
cancellation of the agreement, which writ was issued May 13.
1013. The writ was duly served on the defendant who filed 
and served his defence on June 30, 1013. In paragraphs 1 to 
7 lie specifically denies all the allegations contained in the 
plaintiff's statement of claim, including, of course, the alleged 
default in payment. In paragraphs 8, 0, and 10, lie pleads in 
the alternative that if he did make the agreement in question, 
lie has already paid the plaintiff $360 as mentioned above, and 
that he is, always has been, and is now, willing and able to make 
all other payments due, but that he has been prevented from 
doing so by reason of the fact that he was, before the payment 
of Mareh 17 came due, served with a garnishee summons at the 
suit of Frank Lancaster against the plaintiff Maree, and that 
such garnishee summons is still outstanding and hinds all 
moneys due or accruing due from him to the plaintiff; and that 
in pursuance of said garnishee summons lie has paid into Court 
$77.45. lie also alleges that the plaintiff Maree is not the re
gistered owner of the land in question, but is the purchaser 
thereof from one Oliver \V. McDonald ; that the plaintiff is 
in default under that agreement, and that McDonald, on March 
20, 1913, served on the plaintiff a notice of cancellation of the 
•aid agreement, and that further the said McDonald, on April 
16. 1913. commenced an action for cancellation of file said 
agreement ; that he has been made a party to that action and 
was served with the writ on April 18, and that on this ae- 
eount lie has refrained from making any further payments un
der his agreement with the plaintiff. He brings into Court the 
further sum of $266.25 and says that he is satisfied to have this 
money paid out to the plaintiff, and that he is further willing 
and able to continue his payments to the plaintiff upon the 
plaintiff producing satisfactory evidence that his agreement 
with the said McDonald is in good tiding, and that the 
garnishee summons mentioned above In. '•ecu discharged,

• pon the foregoing facts I cannot see the slightest ground 
for a motion for judgment under rule 311. The defendant has 
admitted nothing, except, ill the alternative, which, in my op
inion, leaves all the facts still in issue. On behalf of the plain
tiff it is sought to shew by bis own aflldavit and that of his 
solicitor that the above-mentioned action by Oliver W. Mc
Donald against the plaintiff has been settled and that the plain-
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tiff’s agreement with the said McDonald is now in good 
ing. They do not attempt to shew that tin* garnishee summons 
has been discharged, and, so far as the evidence goes, it is still 
outstanding. I cannot accept these aiftidavits in support of tie 
application, especially in view of tin* fact that the alleged 
settlement was only effected on July 7. They contain nothing 
in the nature of an admission on the part of the ‘ lit.
and that being the case, and no other admissions being shewn, 
the application must stand or fall on the admissions, if any. 
< "in the lings: Boss v. McBridt, 3 W.L.R. .'Mil
These, as I have already stated, contain absolutely nothing to 
entitle the plaintiff to judgment under this rule. I’nder >li- 
circumstances, 1 am bound to admit that the defendant has 
done nothing but what a prudent business man would do to 
protect his rights; in fact, 1 am prepared to go so far as to 
say that up to the time of the settlement of the action between 
McDonald and Marce, and until the discharge of tin* garnishee 
summons, there has been no substantial default on the part of 
the defendant.

My attention was also called to tin* fact that this notice of 
motion was served in vacation without leave having been ob
tained under rule 695, although this objection was waived by 
defendant's counsel, except in so far as it affects the question 
of costs. The motion will be dismissed with costs in the cause 
to the defendant in any event.

.1/ otion (I ism ism </.

McMillan y. southern alberta land co.
Alberta Supreme Court. Trial before Simmons, ./. July g4. Ilf I :

1. Contracts (fiVC.'l—107)—Rkhcishiox—Groi n i s ok—Bhkacii iiy hi

Where a person lets a contract for excavation work on n in 1 
tion ditch to a contractor with a stipulation for its completion within 
a «perilled time anil the contractor knows it is vital to the contract■'« 
interests to actively carry on and promptly complete the work within 
the stipulated period, the default of the contractor to ac'txelv pro 
scrute the work is ground to cancel at the contractée** option.

2. Contracts i | V C 1—31H )—Rescission—Notice ok intention i< < an
CEI/—Hkuvlarity ok notice.

I'nder a contract of excavation on an irrigation ditch for actor 
work and completion by a s|teciticd time, where the contractor hn-.ik» 
the contract hy undue delay, thus giving the contractée the right 
to cancel, such cancellation is subject to the strict condition prece
dent that the contractée must give to the contractor due notice of 
intention to cancel unies* the default is remedied.

Action on « contract for excavation work on an irrigation 
ditch with "on for completion within specified time.

Judgment was given for the defendants.
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A. A. BallacInf, for the plaintiffs.
lAiidlaw and Blanchard, for the defendants.

Simmons, .1.:— On October 2. 1011. the plaintiff's entered into 
a contract in writing with the defendant company for the ex
cavation on three pieces of work on defendants' irrigation 
ditch, which pieces were designated as stations 12211-1230. sta
tions 1344-1354, and stations 1835-1851 of division It., see. 2 of 
the main canal at the price of 22 cents, 20 cents, and 24 cents 
per cubic yard respectively, said work to he completed duly 1. 
11)12. The defendants’ engineer estimated the total excavation 
at 42,000 cubic yards.

The plaintiffs worked with a small outfit in the fall of 1011 
until the frost prevented further work until spring. They ex
cavated 3,000 yards in the fall. In the spring, conditions were 
such that work could be resumed on the first of April. The 
plaintiff's did not return to the work until the 28th of May, 
and used their teams and men in putting in their own crops 
between the opening of the season in the spring of 1012 and 
May 28th. The plaintiff Farrell says he expected to get an 
extension of time in which to complete as extensions had been 
given to other contractors in 1011. The defendant company’s 
engineers made enquiries in April and May along the ditch 
from other contractors and also made enquiries at the town of 
Tohee where plaintiffs had purchased their supplies in the fall of 
1011. hut were unable to get any information about the plain
tiffs. and they say they came to the conclusion that the plain
tiffs had abandoned the contract and they relet the work to 
another contractor. The plaintiff' Farrell admits that lie knew 
the defendants wished to have the work on stations 1835-1851 
completed early in the summer on account of certain concrete 
work which the defendants were about to construct on that part 
of the ditch. The plaintiffs returned to the work on May 28th 
and continued till June lltli. As soon as defendants became 
aware that plaintiff's were back at work the defendant com
pany’s engineer notified plaintiff' that their contract was can
celled on account of plaintiff’s delay in carrying forward the 
work. The plaintiffs excavated 1,200 yards between May 28th 
and June 11th, 1912.

The plaintiff's claim damages for wrongful cancellation of 
the contract and claim an accounting as to the work done by 
the plaintiff's. The defendants bring into Court the sum of 
.+<>02.00 in payment of the balance due the plaintiff's on work 
done by them and deny wrongful termination of contract by 
them and also plead a tender of the $(>02.

It semis indisputable upon the evidence that the plaintiffs 
were not intending to complete the work by June, 1912. They
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were engaged with their seeding operations in April and most 
of the month of May, when work eould have been carried on 
by them on the irrigation ditch. 1 find that they knew it w •. 
of great importance to the defendants that the work should l*«- 
carried on actively and completed at the time provided for in 
the contract.

The defendants were quite entitled to treat them as in de
fault and to notify the plaintiffs that the work would he re-let 
if plaintiffs did not carry it on in a manner to ensure completion 
on the date specified. It is quite obvious, however, that a notice 
of its intention to cancel unless the default was remedied was a 
condition precedent to the right of cancellation and this tin- 
defendants apparently, under a mistake as to their rights, failed 
to give to the plaintiffs. The address of the plaintiffs in tin- 
eon tract is High River, Alberta, and the defendants admit that 
no notice was mailed to the plaintiffs or given to them until 
the plaintiffs returned to the work on May 28, 1912.

On the question of damages, however, it seems to me tin- 
plaintiffs utterly fail. They admit they were losing money on 
the work done by them in the fall. The section which they w«-n- 
working on is admitted to he more difficult than the other two 
which had not been begun by them, but the price was higher 
and the plaintiffs have not shewn that there was an inequality 
in the ratio of prices and the character of the work.

The contractor Webster undertook the completion of tin- 
work at a fiat rate of 22 cents per cubic yard and 1 cent per 
cubic yard for 100 feet for overhaul over 300 feet. The plain
tiff's claim that the excavation done by them was the most diffi
cult and least remunerative part of the work, yet Webster, who 
had a much better contracting equipment, lost money on the 
contract. It is true the plaintiffs had not contracted to do any 
overhaul but they have not shewn any relation between tin- 
overhaul and Webster’s loss. The plaintiff's and their teams 
were idle 12 days, and during this time the plaintiffs paid tin
men’s wages and board, but only the keep of the teams. Ac
cording to their own computation this would amount to $78(i.

I am quite satisfied, upon the evidence, that their loss upon 
the contract, if completed by them on July 1, 1912, would have 
been much more than this sum as such completion would have 
involved the employment of a large number of men and teams 
in addition to their own outfit and a consequent direct added 
loss to the plaintiffs on the work done by these in addition to 
the loss involved in carrying on work with their own outfit. 
The amount paid into Court I find to be correct for balance due.

There will be judgment for the defendants with costs. The 
moneys in Court, less defendants’ costs, to be paid out to plain
tiffs.

Judgment for defendants.
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MOMSEN V. THE “AURORA."
Exchequer Court of Camilla ( British Columbia Admiralty District ). Hon. 

Mr. Justice Martin, Local Judge in Admiralty. August 111. 1013.

1. Admiralty (8 1—2)—?lrihihction of suimect-mattkr — Arkkst of 
hiiii* roK ska max's wages—Effect of uncertainty of outcome
ON ACTION FOR EQUIPPING SHIP.

Where a ship ia under arrest for a seaman's wages, an action for 
<-quipping the vessel may lie maintained under sec. I of the Admiralty 
Court Act. 24 Viet. eh. Hi. irrespective of whether the seaman claiming 
for less than fifty pounds will In* aide to sueewd under sw. 165 of 
the Merchant Shipping Act of 1801. 57 & 58 Viet. (Imp.) eh. 60. in 
his action; since it is the present fact of the arrest and not the pro
bable future result of the seaman's action that is to determine the 
question of jurisdiction under the former Act.

Action under tin* Admiralty Court Act for equipping a 
ship.

Judgment was given for the claimant.
Price, for the plaintiff.
Lucas, for the defendant.
Martin, L.J. :—This is an action for the equipping of the 

“Aurora” with a 20 h.p. “Frisco” standard engine, for the 
price of $1,025. At the end of the trial, judgment was given in 
favour of the plaintiffs on the facts, reserving for further con
sideration the point of law raised as to the jurisdiction of this 
Court to entertain tin* action; which point is based on sec. 4 
of the Admiralty Court Act, 1861 (24 Viet. eh. 10), as fol-

4. The High Court of Admiralty shall have jurisdiction over any claim 
for the building, equipping, or repairing of any ship. if. at the time of the 
institution of the cause, the ship or the proceeds thereof are under arrest 
of t 1m* Court.

It is admitted that, at the time this cause was instituted, the 
“Aurora” was under arrest of this Court in an action by one 
Oliver for seaman’s wages, yet, because Oliver’s claim was for 
less than fifty pounds, it is submitti'd that his action should 
never have been brought, and therefore the ship cannot be 
deemed to have been legally under arrest at the time this pre
sent action was begun since see. 165 of the Merchant Shipping 
Act of 18!)4 provides that;—

A proceeding for the recovery of wages not exceeding fifty pound* shall 
not lie instituted by or on behalf of any seaman or apprentice to the *ea 
•ervice in any superior Court of record in Her Majesty'# dominion*, nor 
** 8,1 Admiralty pr<N*eeding in any Court having Admiralty jurisdiction 
in those dominions, except :—

( » l Where the owner of the ship is adjudged bankrupt ; or 
(••) Where the ship ia under arrest or i* sold by the authority of any 

such Court as aforesaid ; or
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CAN. (hi) Where a Court of minima ry jurisdiction acting under the auth

Ex. (’. 
1013

ority of this Act, refers the claim to any such Court; or 
(ir) Where neither the owner nor the master of the ship is or re-idv. 

within twenty miles of the place where the seaman or apprenti
Mom hen is discharged or put ashore.

The In answer to this ‘an it is first submitted (apart from
other objections as to waiver, and the application of the sai l
Merchant Shipping Act), that once the fact of the arrest lo
th is Court is established, that of itself confers jurisdiction : 
and furthermore, as Oliver’s action is coming on for trial, 
is open to him to prove any one of the four exceptions to see. 
165 which would entitle him to maintain his action even though 
his claim is under £50. In my opinion, after a careful con
sideration of the r. this submission should prevail. 1 think
the clear intention of the statute, sec. 4, is that as soon as a 
creditor finds a “ship or the proceeds thereof are under arrest 
of the Court” in pursuance of its valid process issued to tin- 
marshal in then he may, without further ado. bring
his action for, and the Court acquires immediate and irrevo
cable jurisdiction over any claim for. building, equipping, or 
repairing the ship. The burden is not cast upon the litigant to 
shew to this Court now that the original t under which
the ship was arrested must eventually succeed. It would, in
deed, be an anomalous position to place this Court in, to require 
it now to attempt to decide in this action the prophetic ques
tion of fact as to whether or no Oliver will be able, when his 
action comes to be tried, to adduce evidence that will bring him, 
say, within the 4th exception of sec. 165, and therefore he en
titled to maintain his action, as another seaman was able to do 
before me in the case of Cable v. The “Socotra” (1907), 13 
B.C.R. 309. In short, it is the present fact of the arrest and 
not the future result of the action that determines the question 
of jurisdiction.

It follows, therefore, that the question of law is also decided 
in favour of the plaintiffs, and judgment will be entered for the 
full amount of* their with costs.

Judgment for plaintiffs.

SASK. NAFFEZNGER v. HAHN.

8. C.
1013

Naskatchetran Supreme Court, \rirluiuln, ./. ’lulu 2">, 1013.

1. IIkokkkh (g II HI—13)— Compensation—Ahexcy to sell to one mt 
ho.n—Salk to a noth eh—Sale ekekctei» without iikokkk'n aim

A broker whose agency permitted him In sell to a designated |>fi*on 
only and who fails to effect such sale, is not entitled to a commi—iwi 
on a subsequent sale being made by his principal to a différent per-on. 

[Toppin v. Ilcalcy, 11 W.K. 406, referred to.)
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Action for the recovery of commission for the sale of land. SASK. 
Judgment was given for the defendant. s
,/. F. L. Embury, for the plaintiff. 1913
A. T. Procter, for the defendant. v

Nkvvlands, ,T.This is an action for commission under an Hahn. 
agreement which provides:— Newundi.j.

The eon «frier at inn fur rt|i|Miinting the company ««'le agent i« t lint the 
*niil company will publish n description nf the property in it« list and I 
hereby agree that tide wile right of «ale «hall extend for a period of four 
month* from this date or until «iieli time thereafter a* thi* contract i* 
terminated. Thi* contract may Ik* terminated by mailing a registered 
notice to the bead offlee of the company at Winnipeg, giving nixty day** 
indice of intention to terminate «aine after the expiration of the a!Hive
rnent inned period.

This agreement is dated May 11. 1011, and is signed by 
(loorge Ilahn. the defendant, and is directed to plaintiffs. The 
plaintiffs claim that the defendant sold the property for $11.- 
080, that the above agreement was never cancelled, and that 
they are therefore entitled to a commission of T> per cent, there
on. The defendant sets up in addition to the usual denials that 
the agreement was cancelled by mutual consent in November, 
1011. The plaintiffs did not sell the property nor find a pur
chaser for the same, hut the defendant sold it himself in March, 
1912. for $11,041, and the plaintiffs claim to he entitled to com
mission on the sale.

The plaintiffs were given the sole right to sell the property 
for a period of four months, and the agreement goes on to 
sav, “or until such time thereafter as this contract is termin
ated.” If it was to continue in any event after the four 
months it should read: “and until such time, etc.” That the 
parties did not consider it continued beyond the four months 
the following correspondence shews. On December 18, 1911. 
Xaffeznger wrote defendant:—

If you bave not *olil your hotel p!cii*e let me knoxv n* I have a pro- 
* pec live buyer,

to which Halm replied on January 4. 1912:—
Your letter to liaml on January 3, 1012. Name time 1 inform you I 

have improvement done in the hou«e for $1.500. The place will co*t now 
$12.000, 'team heating put in, if you have a buyer well it for me. I*lea*e 
let me knoxv alunit it.

Plaintiffs, however, did not sell it. This correspondence 
varies the terms of the old contract, and as plaintiffs accepted 
said terms, the old contract is revoked, ami under the new 
onntracl the plaintiffs hail only the right to sell to the cus
tomer they stated they had: see Toppin v. Healey, 11 W.R.
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466. If plaintiffs have a purchaser they are authorized to sell 
it for $12,000. As they could not do so their agency would ter
minate, and defendant, having sold himself, he is not liable 
to them for any commission because they have not earned same, 
and the contract under which they claim was terminated by the 
new one made on January 4, 1912.

There will be judgment for the defendant with costs.

Judgment for defendant.

ROMANISKY v. WOLANCHUK.

Manitoba King's Bench. Trial before Prendergast, J. August 5. 191.1.

1. <'ontracts (8IE6—121)—Statute or Frauds — Parol aoreemint
TO HELL LAN IF— PART PERFORMANCE—POSSESSION AND IMI'RuVI

A parol agreement to sell land is taken out of tlie statute •d 
frauds when* the vendee. with the knowledge of and without objection 
from the vendor, went into possession and built a house mi the l.iml.

Action for specific performance of a parol agreement for 
the sale of land.

Judgment was given for the plaintiff.

Prendergast, J. :—In this action, which is for specific per
formance, the plaintiff alleges that he entered into a verbal 
agreement with the defendant in May, 1910, whereby the latter 
agreed to sell to him lots 6, 7, 8 and 9 in block 6 oe the townsite 
of Tyndall, at and for the price of $200 payable $100 down and 
$100 on or about November 1 following, with interest at 6 
per cent.; that he duly made, at the time the $100 cash pay
ment; that in pursuance of the contract he went into occupation 
of the premises on which he erected a dwelling-house, and that 
early in November following, he tendered the defendant the 
second and last payment of $100 with interest as agreed, which 
was refused.

The defence, besides setting up the Statute of Frauds, is 
to the following effect : that the defendant, when requested by 
the plaintiff to do so in May, 1910, refused at first to fix a price 
for the four lots in question, hut that in the following mouth 
he stated to the plaintiff, that, while he was asking $60 net 
and payable forthwith, for each of the nine lots composing block 
6 which he owned wholly, he would nevertheless let him have 
the four lots at $50 provided he found him a purchaser for the 
other five at $60 net per lot ; that the plaintiff never procured 
a purchaser for the balance of the lots; that some time after, in
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the month of June, without concluding any bargain and with
out leave, as well as without the defendant’s notice, he entered 
and built upon one of the lots a small dwelling house which he 
has since continued to occupy; and that in the month of April, 
1911, the plaintiff gave to the defendant,
without making any stipulations or conditions, the sum of $100. which 
tlic defendant was and is prepared to apply, if the defendant so desires, on 
Hip purchase of the four lots in question, as of the 30th day of June, 1010, 
at tlic price of $00 ]»er lot payable forthwith, with interest at the rote of 
six per cent, per annum from the «late l»efore mentioned.

The plaintiff’s version, which is generally very much at 
variance with the statement of claim, although not on the point 
more directly in issue, is as follows: he says that on a Sunday 
in the spring of 1910 (which T take to In- May 1) he went from 
Tyndall where he was living to the defendant’s residence at 
Must Selkirk, a distanee of about eight miles, and that they then 
came to an agreement for the purchase and sale of three of the 
lots in question at $50 apiece, of which one half was payable on 
November 1 following and the other half the following fall 
(1911), with interest at 6 per cent. Having started to clear 
lots 7. 8 and 9, and found them swampy, the plaintiff says he 
went again to see the defendant the following Sunday (which 
would lie May 8), and that, after representing the matter to the 
defendant, the same agreement as before was made to cover 
another lot, which was lot 6. The plaintiff says he told the de
fendant liefore leaving that he was going to build at once on 
the lots, and that he started building operations about the 
middle of that month, and that in June he went in the house 
although it was not yet completed.

Some time after, which was not determined, but which I 
would say was in the last part of June or in July, the defendant 
went to see the plaintiff in his new home at Tyndall on two 
consecutive Sundays. These meetings, according to the plain
tiff. had nothing at all to do with the transaction in question, 
lb- says, that on the first occasion, the defendant came to see 
his sister who was living with his (the plaintiff’s) family, and 
that the object on the second occasion was that they should go 
together to Cook’s creek to see a lady to whom the plaintiff was 
to introduce the defendant.

The next incident was the making of the first payment about 
January 15, 1911. The plaintiff' had sent word to the defend
ant that he would pay him in Winnipeg, and they met at the 

j C.P.R. station on the date mentioned. The plaintiff says he 
then paid the defendant $112, saying: “That will leave $100 
ami interest,” and that he also added: “You know you gave 
me the land for two years, and when I get money in the fall I 

J will pay you.” He says the defendant replied nothing to that, 
28—1.3 d.l.b.
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hut that taking him by the Imml amt leading him aside, lie told 
him something which had reference to the lady he had l>« . n 
introduced to at Cook’s creek.

Then, in November following, the plaintiff says that, at 
companied by one John Roth, to whom he had since sold the 
lots in question, he went to the defendant and offered him $1<MI 
as the balance due, and that the latter told him he would not 
give him a transfer for that amount and that he wanted *40 
more. A few days later, formal tender of $106 was formally 
made and the aetion instituted.

The plaintiff’s contention is, then, that the consideration 
was $50 a lot ; that it was with the defendant’s knowledge ami 
leave that he at once proceeded to put up a building on the 
property ; that the defendant accepted the first payment of $112 
on January 15, 1011, on the basis of the consideration In-ing 
$50 a lot, and that it was only in November, 1011, that lie 
learned for the first time that the defendant was claiming mon 
To account for this change of disposition on the defendant's 
part, the plaintiff offers the explanation that, in the previous 
summer (1011), he had made to him certain remonstrances of 
a private nature which had angered him.

Now, as to the defendant's version. There were, according 
to him, not two but at least live meetings at his place, extend* 
ing from March or April to the beginning of June. This is not 
material perhaps, except that it may have a bearing on tie* 
question as to the time when he learned that the plaintiff was 
building on the lots. The defendant says it was at the fourth 
meeting that an agreement, if any, was arrived at. lb* says 
the plaintiff* told him on that occasion that he would tak<- four 
instead of three lots and asked how much he would charge him. 
He says he replied : “I won’t charge you much ; if you find me 
a buyer for the balance of the lots, 1 will charge you $5'». hut 
if you don't. I will have to charge you a little more." Tin- 
purchase price, according to him, was to be wholly paid on 
November 1st following, and not in two yearly payments as tin- 
plaintiff contends.

Then, he says that in May or June, the plaintiff went again 
to his place and told him he had built a house on the lois, il- 
says he replied that that was all right, and asked him if In- 
had found a purchaser, to which the plaintiff replied that li 
knew a young fellow who wanted some lots and he would .• • 1 v i>#- 
him about it later.

Then, about his two visits to the plaintiff in his new lions.- 
at Tyndall, the defendant says he did go there on those two 
Sundays, but that it was at the call of the plaintiff who phoned 
to him on both occasions that he had found a purchaser and 
to come and meet him at Tyndall. lie says that on both oeea-
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sions he went for that express purpose only; hut that each time, man.
on arriving there, the plaintiff told him the purchaser had not K
come, and that it was only incidentally and each time at the 1013 
plaintiff’s bidding that they went to Cook's creek on the visit 
referred to. The defendant says that nothing at all was said RoMA^IHKT 
011 these two occasions about the terms of the bargain, except Wolanciiuk. 
that the plaintiff was expecting a purchaser. n„i~ii. T

The next incident was the payment made in the C.P.R. " 
station at Winnipeg in January, 1911. The defendant says tin* 
plaintiff gave him the $112, and that upon his asking him for 
the balance, he (the plaintiff) asked him to wait for it until 
fall as lie had no money. He says that upon his replying that 
he wouldn’t push him hard, the plaintiff then asked: “How 
much will the balance lie—$106!” and that he replied, “No. it 
will have to be a little more, because you haven’t sold the rest.”
Ih* says that as they started this conversation, it was the plain
tiff who drew him aside to speak of the bargain, and not he, 
the defendant, who drew the plaintiff aside to speak about the 
lady in question.

There was then, in November, 1911, the interview already 
referred to at which John Roth was also present, when the 
plaintiff offered him $106 and he says he refused and asked 
$140, which, I understand, was irrespective of interest. It 
would thus appear from the defendant's evidence that the only 
agreement arrived at, was that the plaintiff could have the 
four lots at $50 each if he found a purchaser for the other five 
at $60. and that if he didn’t, it would In* “a little more.”

There is this, however, to be said, which tends to make this 
version of the defendant more likely. At the same time that 
the defendant bought the block in question from the Oakes 
Land Co., the plaintiff also bought from the same vendors land 
adjoining, and he knew that the defendant, as himself, had 
paid $50 a lot, as well as that he had since paid the 1909 taxes.
There was also the fact (always according to the defendant) 
that lie was asking the plaintiff to find a purchaser for the 
other five lots at $60, and, perhaps, in usual circumstances, this 
would lead to the inference that the price of the lots in ques
tion would also he $60 if a purchaser were not found for the 
others.

It is strange, however, that, according to his own version, 
the defendant did not at all make use of the words $60 on the 
occasion which he calls the day of the bargain, nor at any 
previous meeting, and very much more so that, when the plain
tiff paid him $112 at the C.P.R. station and asked him if the 
balance due would not be $106, he did not reply, simply: “It 
will be $140 and interest,” but again used the indefinite words:
“No, it will have to he a little more.” It was only, on his own
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testimony, when being offered $106 in the presence of John Roth 
in November, 1911, that lie, for the first time, by asking $14(1 
intimated what this “little more” amounted to.

It does not seem at all likely that the parties in acting as 
they did all along, were doing so on the lines of such an in 
definite agreement as the defendant contends.

1 must also believe that the defendant understood from tie 
start that the plaintiff, on account of his wife's refusal lo 
leave Tyndall, was purchasing the lots to build a house upon 
them, and that he was aware at what he calls the fourth meet
ing at his own house, that the plaintiff would start building 
at once. Still, the foregoing considerations are not, perhaps, a 
complete answer to the defendant’s contention raised on the 
argument, which is substantially: that the agreement did not 
go beyond stipulating that the plaintiff should find a purchaser 
at the figure mentioned, and that he ehose to build on the lot- 
on those terms, at his own risk of finding such a purchaser. 
And I must, moreover say, both parties being Ruthenians, that 
the defendant who gave his evidence in perfect English and 
seemed bright and willing, made a distinctly favourable im
pression upon me, whilst 1 did not have the same opportunity 
of judging of the character of the evidence of the plaintiff who 
testified in his native language.

1 would probably yet be embarrassed and perhaps feel that 
the plaintiff has not fully satisfied the onus which is on him as 
such, if it were not for the corroborative evidence of independ
ent witness supporting the plaintiff’s contention that the 
consideration was to be $50 a lot without any condition.

I am not referring to Pachieko’s testimony, which seems to 
me inconclusive. But Cybrowski, who lives at Tyndall, testi
fies that he met t! defendant on one of his two visits to the 
plaintiff there, and that he told him that he had sold the four 
lots to the plaintiff for $50, and that if anybody wanted the 
balance they could have them for $60. Kosyma, who was board
ing with the defendant at East Selkirk, swears that the latter 
told him one evening, “that he had sold it for $50 a lot if they 
were in the same friendship as before, but as they had that 
racket between them, that he would not let him have it for $50.” 
Then, John Roth says that, after having accompanied the plain
tiff when lie offered the defendant the $106, he again saw the 
defendant and that the latter said: “I did sell him for $50 
but now I won’t sell him for $50.”

The demeanour of Cybrowski and Kosyma would not. per
haps, impress me very favourably, but their evidence, taken 
with and strengthened by that of John Roth, seems to me as a 
whole to be sufficient corroboration of the plaintiff's conten
tion, which, moreover, seems more plausible and likely in it-
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self. What I have already said of tin* defendant’s knowledge 
that the plaintiff was building on the lots, seems to me to take 
the ease out of the Statute of Frauds. The plaintiff will then 
have the relief which he seeks.

As to other terms, I would observe that the plaintiff* did not ‘ 
bring any money into Court as set out in his statement of claim, Woi.anchvk. 
and that no other conclusion can be reached from his own evid- Prt.n^^sli j. 
ence with respect to interest, than that the same should run 
from the date of the bargain, say June 1, 1910.

There will be an order for spe iflc performance by the de
fendant within ten days, or in default, for the vesting of his 
interest in the plaintiff, with costs to the plaintiff including 
costs of examination for discovery.

The defendant to lie allowed to set off against the plaintiff’s 
costs the balance due on the purchase, that is to say, .$200, with 
interest at 6 per cent, from June 1, 1910, to date of judgment, 
less $112 with interest at G per cent, from January 15, 1911, to 
date of judgment.

Judgment for plaintiff.

robinson v. McCauley.

Manitoba King's Bench. Trial before t'urran, ./. June 20, 1013.

1. Judgment (5 HI A—200) —Lien on land—Registration after con
veyance—Constructive notice.

Where land was conveyed to and the title registered in the name of 
a creditor merely as security for a debt, it was not bound, under see. 
2 if) of the Judgments Act, R.S.M. 1902, ell. 01. by the subsequent 
registration before the sale of the land by the grantee. of a judgment 
against the grantor, where the conveyance was not attacked until 
after the latter sale and the payment of the surplus (aliove the debt 
secured) to the debtor, without notice of such judgment.

2. Fraudulent conveyances (9111—10)—Vnjvht preference—Convey
ance OF LAND AH SECURITY—INSOLVENCY, WIIAT IS.

A transfer of land to a creditor as security for a debt will not Ik» 
set aside under sees. 38 and 30 of the Assignments Act, R.S.M. 1902, 
eh. 8. as a fraud on the grantor's other creditors, where the land was 
actually worth and was subsequently sold for more than the amount 
of all his indebtedness, notwithstanding that at the date of the 
transfer he did not have ready money enough to pay all his creditors.

\Daritlson V. Douglas, 15 (Jr. 347, followed.)

3. Fraudulent conveyances (9 III—10)—Preference—Conveyance of
land as security—Intention to delay or hinder creditors.

I'nder secs. 38 and 39 of the Assignments Act, R.S.M. 1902. eh. 8, 
a conveyance of land as security for a debt of the grantor to a creditor 
who was not aware of the former’s financial condition, and who did 
not knowingly obtain an unjust preference, will not lie set aside in 
the absence of evidence shewing that both parties intended to prefer 
or defraud the grantor's creditors, unless it is attacked within the 
sixty days specified in the Act.
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4. Fhavuvlent CONVEYANCES (fill!—10 I—I’hefebexce—Nettixu abide 
Manitoba Ahhiunmexth Act—Effect.

A convoyam«* by one in insolvent vimim*timce< which lint the Hi. t 
of giving one creditor n preference over other», will, under hcch. 40, II 
and 12 of the Manitoba Assignments Act, H.N.M. 1002. oil. H. he lid 1 
void if attacked within sixty days, irrespective of the grantor’s in
tent in making the conveyance, or of pressure, or notice on the part of 
the grantee of the debtor's linancial circumstances, or his k now led;;. • 
of the effect of the conveyance.

| N<htrait! v. Winkler, 13 Man. L.R. 403; f'o#/ri//e v. Fraser, || 
Man. Ii.l{. 12, and Stephens v. Me.Xrthur, 0 Man. L.H. 400. distil 
guished; and s«s* Stephens v. McArthur, 10 Can. S.C.K. 440.|

statement Action by the plaintiff as a judgment creditor to set aside -t 
transfer of lands as “having the effect” of a preference under 
the Assignments Act, H.S.M. 1902, ch. 8, or as made “with in
tent” to defeat creditors. The case involved a consideration of 
(a) whether defendant McCauley was in insolvent circum
stances when lie conveyed to defendant Gunn; (/>) whether the 
dominant motive was not to prefer defendant Gunns firm but 
merely to pay that creditor; (c) whether defendant Gunn took 
the transfer in good faith and without intent to defraud or 
knowledge of the existence of other creditors. The use and 
effect of the words “or has the effect of preferring,” etc., was 
considered. The transaction was sustained and the action was 
dismissed.

IV. S. Morrisry, and L. A. Maxtcrman, for the plaintiff.
E. V. Garland, for the defendants.

cuma. j. Cvrran, J. :—The plaintiff is a registered judgment creditor
of the defendant McCauley, and seeks to set aside a transfer of 
the north-east quarter of section 2 in township G and range S 
east of the principal meridian in the Province of Manitoba, e\ 
cepting thereout the land taken for right-of-way of the Mani
toba & South-Western Railway, from that defendant to his 
co-defendant, alleging that it is void as a preference under the 
Assignments Act, or as made with intent to defeat creditors

The plaintiff’s judgment is for $996.70, and a certificate 
thereof was duly registered in the Winnipeg land titles office, 
being the proper registry office in that behalf, on October 11. 
1911. The transfer in question was made on February 28. 1911, 
for an expressed consideration of $1, and was registered in tlv 
same land titles office on March 11, 1911, and a certificate ot 
title under the Real Property Act was issued to the defendant 
Gunn, subject to a mortgage for some $300.

The defendant Gunn is a member of the firm of John Gunn 
& Sons, also creditors of the defendant McCauley, who obtained 
a judgment against him for $877.53, and duly registered a ■ r 
tifi- ate thereof in the Winnipeg land titles office on August 23, 
1911.



13 D.L.R. | Robinson v. McCai lv.y. 4.10

I find, upon tilt* evidence, tluit the defendant Gunn was 
pressing tin* defendant McCauley for payment of bis firm's d«*l>t 
at the time the transfer of the land was given ; that the defend
ant McCauley was unable to pay and offered the land in settle
ment of the account, which was refused ; that McCauley then 
offered the land as security for the debt, which offer the defend
ant Gunn, on behalf of his firm, accepted and agreed to account 
to the defendant McCauley for any surplus arising from a sale 
of the land after paying the mortgage upon it, and dolm Gunn 
& Son’s claim. The defendant Gunn swears that his co-defendant 
told him at the time the transfer was made that he had about 
$35.000 worth of real estate, but was not able to realize. There 
is no evidence to substantiate the truth of this information. 
That lie, McCauley, said nothing about his obligations and was 
asked no questions about them.

There is no doubt that the transaction, though absolute in 
form, was in reality intended to be a security only for Mc
Cauley’s indebtedness to John Gunn & Sons, and that the de
fendant Gunn was in fact a trustee with power to sell, pay off 
the mortgage, John Gunn & Sons’ claim and account to the de
fendant McCauley for the surplus if any. It apparently was 
understood that the defendant McCauley should also have the 
right to sell the land, for on or about July 11, 1912, a sale was 
made by an agent in whose hands McCauley had placed the 
farm for sale. The defendant Gunn’s consent to this sale was 
obtained, and he, Gunn, entered into an agreement of sale, 
exhibit 2, with the purchasers, John and Thomas Jackson, dated 
July 11. 1912. The purchase price was $4,500, of which $1,500 
was paid in cash and the balance of $3.000 to be paid in two 
equal payments on July 11. in the years 1912 and 1914. with 
interest at (i per cent. Gunn, as vendor, executed the agreement, 
and received the proceeds of the cash payment, and subse
quently sold the agreement to the Sterling Loan and Agreement 
Vo. for $2,730. The actual amount he received of the cash pay
ment was $995.57. The mortgage on the land and some other 
matters were paid out of the cash payment, and the above repre
sents the balance.

The amount of the cash payment was more than sufficient 
to pay the mortgage and John Gunn & Sons’ claim, so that the 
defendant Gunn had really no further interest in the sale or 
in the deferred payments. It appears that McCauley, shortly 
after the sale, offered to sell the agreement to Gunn for $2,500 
cash. Gunn found a purchaser in the Sterling Loan and Agree
ment Company, at $2,730, an advance of $230, and exhibit 2 was 
duly assigned to that company by means of exhibit 2. The de
fendant Gunn received the purchase money, $2,730, and out of 
it paid the defendant McCauley $1.900 by cheques, exhibit 5,
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and retained, with McCauley’s full knowledge and consent. Ins 
profit or commission of $230 and the balance $057 is still in his 
hands to protect a claim for commission made by the agent. A. 
K. H. Lloyd, who effected the sale of the land in the first in
stance and which claim is disputed. The defendant Gunn, by 
his statement of defence admits holding this money, and alleges 
a willingness to pay it as directed by the Court.

The plaintiff claims that the transfer of the land from thi
de fendant McCauley to the defendant Gunn was fraudulent 
and void as against the plaintiff and other creditors of defen
dant McCauley, and asks for an order requiring defendant 
Gunn to account for all moneys received from the sale of tin- 
land and pay the same, or a like amount, over to the plaintiff, 
and other creditors of defendant McCauley under the direction 
of the Court, or an alternative order that defendant Gunn pay 
to the plaintiff and all persons who had judgments against M< 
Cauley at the time of sale in order of priority of registration, 
to the extent of $1,900. When the sale was made there was «an
other judgment against the defendant McCauley besides tie- 
judgments of the plaintiff and John Gunn & Sous, inakinir m 
all, at the time, judgments to the amount of $2,032.48, owing 
and unpaid. Subsequently in January, 1913, two other judg
ments, aggregating $599.53, were obtained against McCauley 
and certificates registered ; but 1 do not think that they ought 
to be taken into consideration, and are not relevant to the situa
tion. There s no evidence of any other liabilities at the time 
owing by McCauley, but he admits on his examination for dis
covery, that about three months prior he had made a numb r 
of transfers of land to various creditors. No particulars of 
these transactions are given, and the utmost one could infer 
from them is that the defendant was short of money and used 
some of his lands as the medium of payment instead of cosh.

Now, has the plaintiff any status to impeach this trans
action ? Suppose the defendant McCauley had not transferred 
the laud to the defendant Gunn but kept it himself and made 
the sale to Jacksons and received the purchase money and out 
of it paid John Gunn & Sons’ claim, could such a sale be im
peached or the money followed 1 I think clearly not. What 
difference, then, does it make that the title was temporarily 
vested in Gunn for a special and lawful purpose ? Defendant 
McCauley is still the party who makes the sale and receives 
the purchase money, not directly, but through the hands of 
Gunn. It seems to me no distinction can be made between the 
two cases.

But the plaintiff says the land, or McCauley’s interest in 
it, was bound by his judgment when sold to Jackson, lie says 
sub-sec. (/) of sec. 2 of the Judgments Act, R.S.M. 1902, ch.
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91, is wide enough to cover such an interest in land as he eon- man. 

lends. k!b.
McCauley still had an equitable interest in the lands in lois

question, notwithstanding the transfer to Gunn. Perhaps it is, ——
and it may well be that so long as the land remained in Gunn's 1{,,|u>non 
hands unsold and unencumbered, that the plaintiff's lien, McCavley. 
created by the registration of his judgment could have been •—
enforced by this Court against McCauley’s equitable interest. urr,n -- 
Possibly also actual notice of the plaintiff’s registered judgment 
to the defendant Gunn would have hound such interest to the 
extent, at all events, of preventing, in ease of a sale, the pay
ment over of the purchase money to McCauley in disregard of 
the plaintiff’s rights, and if, notwithstanding such actual notice,
Gunn took the responsibility of disregarding it. he could not 
complain if ordered to pay the money over again.

But could this right be asserted after the land had been 
sold, the purchase money innocently paid over without any 
notice or knowledge to the defendant Gunn of the plaintiffs 
judgment f I think clearly not. It would be contrary to every 
principle of natural justice and equity under such circumstances 
to hold Gunn responsible for the money he had bond fide paid 
to McCauley. The registration of the certificate of plaintiff’s 
judgment was not notice to him. The Registry At t affects those 
acquiring land and not those parting with it: Pierce v. Canada 
Virmancnt Loan Co., 25 O.R. 671.

Prima facie the registration of the certificate of the plaintiff’s 
judgment did not bind this land, owing to the position of the re
gistered title. It had been completely and legally alienated by 
the debtor. The defendant Gunn had acquired, under the Real 
Property Act, an absolutely good title to it. His certificate of 
title could not be impeached, except, perhaps, collaterally. Cer
tainly not by McCauley. No search in the registry office or land 
titles office by anyone proposing to deal with the land could 
have affected such person with notice of the plaintiff’s judgment 
or that McCauley had any interest in the land. If, then, the 
plaintiff claimed a lien on land of which the defendant Gunn 
was the registered owner, he should have filed a caveat or given 
actual notice to Gunn or taken proceedings to enforce his claim 
whilst the property was still in Gunn’s possession, ownership or 
control. He failed to do any of these things, and it is now, 1 
think, apart from the effect of the Assignments Act on the 
transaction, entirely too late to seek recourse against Gunn, an 
innocent party who has neither the land nor the money.

The plaintiff contends that the defendant Gunn cannot, in 
any case, retain the $230 of profit made on the sale by him of the 
agreement of sale to the Sterling Loan & Agreement Co. I fail 
to see why. It was legitimately earned and retained with the
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entire ap|>rolmtion of McCauley. The agreement and the moneys 
represented by it in fact then belonged to McCauley, who had a 
right to dispose of it as he saw fit. Another agent might have 
been employed to find a buyer. If so. could bis right to com
mission be questioned by the plaintiff ? I do not think so. And 
I cannot see that the defendant Gunn is in any worse position 
in this respect.

I would have delivered judgment dismissing the plaintiff's 
action at the conclusion of the trial, but for the contention that 
the transaction was void under the Assignments Act. a matter 
which required consideration.

The plaint V relies upon secs. 38, 39 and 40 of this Act for 
redress. Sec. 40 could not he invoked because the action was 
not begun within 00 days. Sec. 41 does not apply because no 
assignment for creditors was in fact made, and I take it that 
sec. 42 applies only to cases arising under secs. 40 and 41. I 
think the language of sec. 42 can bear no other construction. It 
says :—

A tninsuction shall Ik* deemed to In* one which hn* the effect of giving 
» creditor a preference over oilier creditor* within the meaning "f the 
I mt two preceding wet ion*, etc.

And if the transaction is preferential as defined in firs sec
tion. the questions of intent, motive, pressure, want of know
ledge of the debtor’s circumstances or the effect of the transac
tion are all eliminated and shall not avail to protect the trans
action. That is. such transactions as are referred to in secs. 4«> 
and 41 and not such as may be impeached under secs. 3S and 
39. The legal presumptions in secs. 40 and 41 are, I think, re
stricted to eases which fall within those sections. It will also In- 
noticed that these sections are limited to transactions “which 
have the effect” of giving one creditor a preference ov<t the 
other creditors, and if the proceedings are taken within tie- pre
scribed time, sixty days, the transactions impeached arc declared 
to he utterly void in the one case against the creditor or credi
tors injured, etc., and in the other against the assignee or any 
creditor authorized to take proceedings under the 48tii section.

Sec. 42 defines what shall he deemed a preferential trans
action, and any transaction falling within its scope, if attacked 
within the statutory time, must lie set aside under sees. 40 or 
41 as the case may lx? unless protected under secs. 47 and 4\ 
I do not think that sec. 42 applies to actions arising under sees. 
38 and 39, because they are upon a different footing.

Sec. 38 deals with gifts, conveyances, etc., by a person at a 
time when he is in insolvent circumstances or is unable to pay 
his debts in full, or knows that he is on the eve of insolvency 
with intent to defeat, hinder, delay or prejudice his creditors 
or any one or more of them, and declares all such utterly void 
as against the creditor or creditors injured, etc.
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Sec. 39 deals with gifts, conveyances, etc. made under the MAN. 
same circumstances as to " »y referred to in sec. 38, to a K B
creditor, with intent to give such creditor a preference over his 1913

other creditors or over any one or more of them, and declares ----
all such utterly void as against the creditor or creditors injured, hoaixsox 
etc. McCauley.

Now, do either of these secs. 38 or 39 apply to the transaction ~ j 
iu questionf I do not think section 38 can apply as the trans
action proved could only be one to prefer and not one to defeat 
creditors ; hut in either case the plaintiff must prove: first, in
solvency of the debtor, secondly, intent to prefer or defeat, and 
thirdly, I think, participation by the creditor to the con
veyance is made in the intent to prefer or defeat.

Now. was the debtor McCauley in insolvent circumstances 
within the meaning of see. 39 when he made the transfer to his 
co-defendant ? McCauley admits upon his t for dis
covery that lie had not ready money to enable him to pay his 
délits in full when he made this transfer. At page 4 of such ex
amination lie admits having made a number of transfers to 
various creditors about three months prior, which would indi
cate that he was financially embarrassed, or in want of ready 
money. He was admittedly unable to pay the s claim,
had been sued for it, and the action was pending when the 
transfer complained of was made. He furthermore was unable 
to pay the claim of John Gunn & Sons. He was nevertheless 
possessed of the farm in question, which, if in fact all the 
landed property lie then owned, was worth and actually realized 
more than enough to satisfy in full all the debts which the evi- 
dviiee disclosed he then owed. At pages 15 and If! of his examin
ation will he found these questions and answers:—

q. At the time you made the transfer to Gunn you were not able to 
pay nil your debt*, were you? A. No, wir.

Q. You were in financial diflivultie*. were you nut. you were in ditlivul- 
tie«; you were being pretned by varimi* creditor*. A. Ye<

ty. And you didn't have any money to pay them? A. No.
Although clearly lie had not the money in hand to discharge 

his liabilities owing at this time I could not hold that In* had 
not the adequate means in other species of property at his dis
posal to do so.

The case of Empire Sash tV Door Factory v. Marauda, 21 
Man. L.R. 605, is the latest case I can find in which the identical 
point under sec. 40 was considered and decided. In the light of 
the authorities most of them conflicting, referred to in this ease,
I find it difficult to reach a conclusion. General principles are 
sometimes difficult of application; hut upon the whole I incline 
to the definition of Spragge, V.-(\, in Davidson v. Don y I as, 15 
Gr U7 at 351. where that learned Judge says :—

05^353

7067

1

C4C

0823



444 Dominion Law Reports. 113 D.LR

MAN.
kTh.
1913

Horn x son 
v.

McCauley.

Iii considering the question of the solvency or insolvency of a <!■
1 do not think that we can properly look upon his position from a i ie 
favourable point of view than this, to see and examine whether all h $ 
property, real and personal, be sullicient, if presently realize<l, for the 
payment of his debts; ami in this view we must examine his land as well 
as his chattel property, not at what his neighbours or others may 
elder to be its value, but at what it will bring in the market at a !'.>rml 
sale, or at a sale when the seller cannot await his opportunities, but mint 
sell.

Applying the test here laid down the debtor McCauley 
would not seem to have been in insolvent circumstances, and 
upon the best consideration I am able to give the law and the 
evidence, I so hold.

I find also that the laud was transferred to the defendant 
Gunn ns security only for the payment of the claim of John 
Gunn & Sons and upon the further condition that upon a sal. 
for more than the amount of this claim and the existing mort
gage on the land being effected that the defendant Gunn was to 
account to McCauley for the surplus; that the land was so trans
ferred with the intent merely to secure John Gunn &. Sons' 
debt, without contemplation of the claims of other creditors.

It is true the transaction had the effect of preferring this 
firm to any other creditors there may have been, but neither 
see. 38 nor 39 apply to transactions which merely have the effect 
of preferring or defeating; but deal with eases only of intent 
to prefer or defeat and l cannot hold that the debtor McCauley 
actually had an intention of preferring John Gunn & Sons to his 
other creditors. 1 find that the defendant Gunn had no know
ledge of his co-defendant’s financial circumstances when the 
transfer was made, and that he was not knowingly a party to 
securing an unjust preference.

1 find that the defendant Gunn took the land merely to 
secure the debt justly due his firm, because he was unable to 
obtain payment in money, and that he did so without inquiry 
as to the defendant McCauley’s financial position. In short, 
that Gunn acted honestly in taking this land as security, be
lieving that he had a legal right to do so.

In this connection, it is necessary to consider the question of 
knowledge on the part of the preferred creditor. In Schinirt: 
v. Winkler, 13 Man. L.R. 493, it was held that it was not neces
sary to shew notice to the transferee of the debtor’s insolvent 
condition; but in any case, if the transferee had such a know
ledge of the debtor’s financial position as an ordinary business 
man would conclude from it that tile debtor was unable to meet 
his liabilities, constructive notice of the insolvency should be 
imputed to him. I cannot hold that Gunn had such a knowledge 
that constructive notice of the insolvency should he imputed to 
him, even if the debtor was iu fact insolvent. Rut if notice
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is not necessary to invalidate the transaction, it is not profitable 
to further consider this question.

I think, however, this case can and ought to he distinguished. 
It was decided upon different statutory provisions from those 
which apply here. The case was decided in 1901 upon the then 
sec. 3.1 of the Assignments Aet. R.K.M. ch. 7, and an amendment, 
both of which I will set out in full for further lucidity. Sec. 
33 provided that a transfer of property made by any person at 
a time when he is in insolvent circumstances or is unable to 
pay his debts in full or knows that lie is on the eve of insolvency, 
with intent to defeat, delay or prejudice his creditors or to give 
one or more of them a preference over his other creditors, or 
over one or more of them, or which has such effect, shall, as 
against them be utterly void. This section was amended in 
1900 by adding this clause:—

If each transaction with or for a creditor has the effect of giving that 
creditor a preference over other creditors of the debtor or over one or 
more of them, it shall in and with respect to any action or proceeding 
which within sixty days thereafter is brought, had or taken to ini|»each 
or «et a«ide such transaction or if the debtor within the same period after 
the transaction makes an assignment for the benefit of his creditors, |*> 
presumed primfl facie to have been made with the intent aforesaid and to 
U- .i preference within the meaning of this section, and no pressure on the 
part of the creditor will be sufficient to support the transaction or refute 
the presumption of preference.

Now, sec. 33 seems to embody wlmt Is now fourni in secs. 38 
ami 39, with this difference that it has the words “or which has 
such effect” which are not found in either secs. 38 or 30. The 
amendment seems to embody some of the provisions of sees. 40, 
41 and 42, hut not all. It contains the 60-dav limitation for 
impeachment and does away with the doctrine of pressure, hut 
says nothing of notice or knowledge to the creditor of the deb
tor s financial circumstances. The Court there held that this 
nml not be proved and yet when the legislature recast the 
statute and enacted sec. 42, in addition to retaining the proviso 
as to pressure* it took pains to expressly say that want of notice 
to the creditor alleged to have been so preferred of the debtor’s 
cirruinstances, inability or knowledge as aforesaid or of the 
effect of the transaction shall not avail to protect the trans
action. Why was this necessary in view of the division in 
8chuartl v. Winkler, 13 Man. L.R. 493 T I think it was done for 
this reason: that in recasting the former statutory enactments 
the Legislature for effective purposes divided impeachable trans
actions into two groups or classes, those done with intent to de
feat or prefer and those which have the effect of preferring, 
whereas formerly the words “or which has such effect” were 
to lx* found in all of the former statutes, and where a transae-
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tion whs found to have the effect of preferring it was in const*, 
quence utterly void and the question of notice or knowledge 
in the preferred creditor was wholly immaterial. Now, how
ever, it is only transactions which have the effect of preferring, 
within secs. 40 and 41 and which are attacked within tin- sixty- 
day limit that are declared to he utterly void without regard to 
motive, intent, knowledge or pressure as set forth in see. 42. 
and that in transactions sought to he impeached under sees. M 
and 39 beyond the sixty-day limit it is still necessary to prove 
intent to defeat or intent to prefer, and under such circnm 
stances I think the question of notice or knowledge is material, 
and that it must be brought home to both the parties to th- 
transaction.

1 think that if action is not taken within the sixty-day limit 
sees. 40, 41 and 42 cannot be relied on and that relief must then 
he sought under secs. 38 and 39. AH of the decided eases wher 
notice or knowledge was held not to be necessary were so dechM 
under the former enactments which, as I have pointed out. all 
contained the words “or has such effect.”

For example, Stephens v. McArthur, 6 Man. L.R. 401»; de- 
cided on 49 Viet. eh. 45, sec. 2; Schwartz v. Winkler, 13 Man. 
L.R. 493, decided upon tin- then eec. 33, R.S.M. ch. 7. and the 
amendment 63 ft 64 Viet. ch. 3, sec. 1. statutes of 1900; Cu 
v. F ram r, 14 Man. L.R. 12, decided on the same statutes as 
Schwartz v. Winkler, 13 Man. L.R. 493.

In the latter case the question of intent seems to have been 
the main issue. The action was brought within the sixty days 
and it was held that what the Court must search for under our 
statute is. what was the dominant or governing motive of the 
debtor? At p. 25 of the report of this case, I find this expres
sion :—

Nor tine* it appear to me inqiortiint to determine whether the ih-fen<l 
ant'* agent wa* acting bonâ fiile ... it being only the debtor's mental 
attitude that we are considering.

Not a word appears in this judgment as to the preferred 
creditor's mental attitude or whether or not the question of 
notice or knowledge on his part of the debtor's intent or tin- 
ancial position is an essential factor to be considered.

Parker on Frauds on Creditors at 170, lays it down that 
under the old Ontario Act of 1885, which had not the wor-i ‘or 
which has such effect” it had been held that a concurrence of 
intent must tie shewn on the part of the debtor and creditor to 
invalidate the transaction and that the legislature apparently 
conceived the idea of making the effect of the transaction the 
test of its validity, and hence the insertion of the words quoted. 
And again at p. 163:—
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The weight of Authority |»re|H>n<ieratee to the view that in order to MAN.
work a fraudulent preference to the ereditor, there must la- a concurrence — 
of intent on the part of both debtor and creditor; that i*. an intent by the **'
debtor to give ami the creditor to get a preference. . . . This lias 
been «aid to lie on the principle that if the |>er*un taking the security lie Kobixmom 
innocent of any fraudulent intent lie cannot lie alfected by the fact. If it r.
!*• a fact, that there was a fraudulent intent unknown to him in the McCavlky. 
mind of the borrower: Hepburn v. Park, 6 O.R. 472. ctT~n l

See also as to rebuttal of prima f<ui( presumption of intent:
Dana v. McLean, 2 O.L.R. 4(>6. In any ease, if it is not neces
sary for the plaintiff to prove that the creditor had knowledge 
of the debtor’s insolvency at the time of the transfer, 1 think it 
open to the creditor, if such a presumption arise against him to 
rebut it, and here I think the defendant (lunn has satisfactorily 
rebutted any knowledge whatever of his co-defendant’s financial 
position, from which either actual or constructive notice of in
solvency can he imputed to him. The case of Itc Johnson,
G(Jdcn v. Gillam, 20 Ch. I). 289. decided, however, on 19 Kliz. 
eh. 5, is instructive as to the question of intent.

I find, then, upon the evidence, that the defendant Mc
Cauley, though not without some doubt, was not in insolvent 
circumstances when he conveyed the land to the defendant (lunn; 
that the dominant motive was not to prefer John (lunn & Sons 
to his other creditors, hut merely to provide a means of securing 
payment to that firm; that the defendant (lunn was ignorant of 
the fact, if it he a fact, of his co-defendant’s insolvency, and took 
the conveyance in good faith ami without any intention of pre
judicing other creditors of whose existence I hold, upon the evi
dence, he had no knowledge whatever. It is true the effect of 
the transaction was to diminish or perhaps altogether do away 
with the prospects of the plaintiff and other creditors to realize 
their claims against the debtor hut in the view I take of the 
various sections of the Act, I think this is immaterial here, and 
that action on this account should have been taken within sixty 
days. I pon the best consideration 1 have been able to give the 
case, and in view of the many conflicting decisions on this 
statute, I must hold that the transaction cannot be set aside.
1 should he glad to see this question of concurrent intent settled 
by a higher authority, as the law seems to be net very well 
or clearly understood as to just what a plaintiff must prove to 
succeed under sections 98 or 99.

With regard to the alternative claim to the $1,900 surplus 
realized from the sale of the land, I hold that the plaintiff can
not succeed as he has failed to affect the defendant (lunn with 
notice of his judgment until too late to prevent his paying the 
money over to his co-defendant as he was hound to do in pur
suance of his trust. I find that this payment over was made
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judgment or that the defendant McCauley’s equity in the land 
was or could be bound by the plaintiff’s judgment.

The plaintiff’s action will be dismissed with costs. The de
fendant McCaulev will only be entitled to costs of filin'' his

McCauley, statement of defence and a counsel fee at trial such as would 
be allowed with a watching brief only.

Action dismissed.

ONT. McBRAYNE v. IMPERIAL LOAN CO.

S.C.
1913

Ontario Huprcme Court ( Appellate Division), Meredith. C.J.O., Marian n.
Mailer, and llodgins, JJ.A. Mag 19, 1913..

1. Brokers (8 H U—12)—Compensation—Sufficiency of broker's si r- 
vices—Introducing to client person forming company to pur-

A broker, who introduce» a prospective purchaser to hi* client i- 
entitled to a commission on a sale being subsequently made by the I n 
ter to a company which such prospective purchaser assisted in forming 
a* lie intended doing when introduced to the client, although the com
pany was organized on different lines than had been originally planned, 
where no person other than the broker assisted in bringing about the

\Burchell V. Coterie and Blockhouse Collieries l.td., [1910] A«Ill; 
Stratton V. Yaehon. 44 Can. S.V.R. 395, and Iniric V. Wilson. 3 D.L.R. 
BSfl 883, 3 O.W.N 1145, 1378, followed ; Bobins v. Bees, 3 O.W.N
1150. and Travis V. Coates. 5 D.L.K. HOT, 27 D.L.R. 63, distinguished; 

and see Annotation on real estate agents' commissions, 4 D.L.R. 531.]

Statement Appeal by the defendants from the judgment of Clut»*. -1. 
who tried the action, without a jury, at Hamilton, in favour of 
the plaintiff, for the recovery of $3,750 as a commission upon the 
sale of a property in Hamilton owned by the defendants or held 
by them under a mortgage.

The appeal was dismissed.
J. II. Moss, K.C., for the appellants. The respondent, I sub

mit, never effected a sale of the property. lie did not find a 
purchaser. Schacht, whom he introduced to the 
did not buy. The plaintiff was not the efficient cause of the sale 
that was made. The negotiations with Schacht fell through, and 
the subsequent sale to the Schacht Motor Car Company of Can
ada was a new and independent transaction, for the consumma
tion of which the respondent is not entitled to any commission.
I refer to Travis v. Coates (1912), 5 D.L.R. 807, 27 O.L.R. 63; 
Uobins v. lives (1911). 2 O.W.N. 938, 1150; Imric v. Wilson 
(1912), 3 D.L.R. 826, and 833, 3 O.W.N. 1145, 1378.

S. F. Washington, K.C., for the respondent. Although 
Schacht did not himself buy, yet the ultimate sale was due to 
the respondent’s introduction of Schacht. The respondent was 
the efficient cause of the sale, and is, therefore, entitled to his

D33C
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commission. Schacht never entirely dropped out, and was inter
ested directly or indirectly throughout ; end the authorities, I 
submit, shew that in such a case the agent is entitled to his 
commission: Burchrll v. Courir ami Blockhouse Collieries Lim
itai, [1910] A.C. 614; Stratton v. Vaehon (1911), 44 Can. S.C.N. 
395.

Moss, in reply, referred to the authorities collected in the 
notes to the case of Ilafjner v. Grundy (1912). 4 D.L.IÎ, 529, at 
p. 531.

The judgment of the Court was delivered by Ilotxnxs, 
J.A.:—The main objection urged against the judgment is, 
that the sale was not made to Gustave Schacht, whom the respon
dent introduced to the appellants. It is the fact that Mr. Schacht 
did not himself buy; but the respondent contends that the ulti
mate sale was due to his introduction of Schacht, and that he is, 
therefore, entitled to a commission. Mr. Schacht, in his deposi
tions taken before the trial, says that his first interest in the 
matter was for a syndicate who were intending to invest in Clin
ton, Ontario, but who afterwards dropped out. lie also states 
th i during his correspondence with Mr. Muntz, the appellants’ 
manager, and before the syndicate abandoned that project, he 
was not negotiating so much as a buyer as in organising a com
pany, which was all lie was interested in.

It may, therefore, be fairly taken as established that from the 
beginning Schacht intended that a company, which he would 
get up or assist to organise, would acquire the property, and not 
tint lie would do so personally. Consequently, the subsequent 
transaction was not a new departure in intent, and its develop
ment was not out of line with his original purpose.

The introduction of Schacht to Muntz on the 17th April, 
1911, was by telephone, after the respondent had himself tele
phoned the latter. Muntz then wrote to Schacht, and also in
quired from the respondent as to the “understanding or agree
ment. if any, you have regarding this proper!v, should it be 
sold.”

The respondent saw Muntz, who had come to Hamilton, and 
explained to him about his commission, and at the latter’s request 
wrote on the 27th April, 1911, that his arrangement was ten 
p**r cent., but that he was willing to accept half of that amount. 
At tin- trial his counsel agreed that he could not. claim more. 
A reply (dated the 7th May, 1911), to this letter, states the 
understanding of Muntz to he that “any commission payable 
to you”—the respondent—“applies only in the event of the sale 
b*iug made by you or through you.” The negotiations between 
^cluicht and Muntz proceeded thereafter by correspondence. 
Schacht thinks that they lasted for about thirty days, which,
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if accurate, would mean that they continued till about the 
middle of May. On the 7th July, 1911, the respondent wrote 
about other tentative proposals, and was advised in reply by 
Muntz that he was negotiating with an American automobile firm 
to manufacture their cars in Canada under a special arrange
ment

In the meantime, and after the 17th April, 1911, Muntz says 
that letters passed between him and Schacht or between limes, 
who was connected with the appellants, and Schacht, but that tin- 
matter dropped or remained dormant until Schachts interest 
was revived hv Innés opening up correspondence again with him 
in the early part of July, and then the plan decided upon was 
the formation of a new company. It is denied that the company 
referred to in the letter of the 7th July, above-mentioned, was 
the Schacht Motor Car Company of Ohio, of which Schacht was 
president. Muntz further says that these later negotiations 
resulted in the formation of the Schacht Motor Car Company if 
Canada, and that the National Credit Company were brought 
into the matter, because it was necessary to have some financial 
house to underwrite the company’s stock, and that they bought 
the stock, underwriting it between the appellants and the Seluicht 
company. He also says that the appellants eventually sold tin- 
property and got $5,000 in cash from the Schacht Motor •' r 
Company of Canada, and a mortgage for the balance, $70.nii(i.

This sale was ultimately carried out by means of a lease it - n 
the appellants to the National Credit Company, the umlvr- 
writers referred to, containing an option to purchase at $75.0iiil. 
which lease was almost immediately afterwards assigned to the 
Schacht Motor Car Company of Canada Limited, who exercis' d 
the option ami received a conveyance from the appellants, on the 
terms already stated.

The Ohio company took stock in the Canadian company, in 
which Schacht also became a shareholder, and of which he and 
another member of the Ohio company are shareholders. It is 
impossible to dissociate Schacht, the original negotiator with the 
appellants, from the transactions perfected in Canada. They 
were in fact a sale, upon different terms, to a company in which 
Schacht retained a direct and personal interest. Schacht is 
president of the Ohio company, which reaped the benefit by the 
purchase by the Ontario company of the patents and rights of 
the Ohio company for Canada.

Schacht in his depositions says that, when Innés saw him 
after re-opening the matter by correspondence, he (Schacht) 
di<l not know whether he wanted to sell the property or not. and 
that he did not discuss it. “He simply said: here is the plant, 
and possibly the firm he was representing might take slock for 
the plant . . . take a mortgage or stock or whatever agree-
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ment we could make.” Then again, in answer to tin* question, ONT. 
“The linal agreement as to how much you should receive in the s (V 
way of stock and how much you were to give in return for the
stock, was settled here in Toronto?” he said, “Yes, that is it.” -----
Further on, this occurs: “Q. And you say you outlined the plan ,t*A'xl 
of tin- company so that lu- (Innés) could go ahead? A. I outlined Imvkkial 
a plan, yes. Q. Then, as I understand it, your scheme was pre- 1>,AX ( o- 
pared by yourself, and was then submitted to the other gentle- Hodgins. j.A. 
men who later became directors?” A. Yes; of course they put 
the finishing touches to it. Q. But the broad general scheme had 
been prepared by you and Mr. Innés or Mr. Muntz? A. Yes, 
by myself, Innés, and Muntz. Mr. Muntz did not have very 
much to do with it.”

He also states that he suggested that the company should he 
called the Schacht Motor Car ( ompany, and they consented to it.

The following evidence was also given by Mr. Muntz: “(^. So 
that the final result was in consef|uence of what happened when 
you met Mr. Schacht after the conversation with Mr. MeBrayne 
over the telephone? A. Precisely; otherwise we would not have 
known him. Q. Otherwise you would not have known him, and 
this arrangement would not have been carried out? A. No 
doubt. Q. That is so? A. No doubt of that.”

It is true that, upon further examination, he says that the 
original negotiations were not on the same lines as those ulti
mately carried out. limes was not called.

Some meaning must be given to the expression “through 
you” in the letter of the 6th May, 1011. It is used in contrast 
with or in addition to the words “by you,” indicating that 
more was being provided for than a sale to he actually made by 
the respondent, and may legitimately mean “through you” by 
an introduction, by assistance, by advice, by co-operation, or 
otherwise.

The case of Stratton v. Vachon, 44 Can. S.C.R. 305, is very 
like the present case in its facts. The head-note is as follows:
“An agent, instructed to secure a purchaser for lands, introduced 
a prospective purchaser who associated himself with other persons, 
whose identity was unknown to the agent, to carry out the pur
chase of the property. The individual thus introduced and his 
associates subsequently carried on negotiations with the owner 
personally which resulted in the purchase, on altered terms, of 
the property in question, together with other lands, by his associ
ates alone while he retired from the transaction. The owner 
refused to pay the agent any commission on the sale on the 
ground that he had not been the efficient cause of the sale which 
was finally made as above stated. Held, reversing, in part, the 
judgment appealed from (3 Sask. L.R. 286) sub nom. Vachon v.
Stratton, that as the steps taken by the agent had brought the
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owner into relation with the persons who finally became pur
chasers lie was entitled to recover the customary commis?- >u 
upon the price at which the property in question had been wild. 
Burchell v. Cowrie and Blockhouse Collieries Limited, [ 19lu 
A.C. 014, applied.

'•’hut case is founded upon Burchell v. Cowrie and Bloikh- c 
Collieries Limited, [1910] A.C. G14, where an agent, who had 
brought the company into relation with the actual purchaser, 
was held entitled to recover a commission, although the com. 
pany had sold behind his back, on terms which the agent had 
advised them not to accept.

The argument in the latter case—namely, that the trans
action as carried out was not such as the agent was employed or 
promised a commission for bringing about, and that he did not 
effectuate or endeavour to carry out the transaction as ultimately 
completed, and that it was not the result of his exertions, but s 
negotiated and brought about quite independently of him ms 
precisely that addressed to this Court by the appellants li \ 
But it was laid down in the Burchell ease that the rule to lie 
applied was that, if an agent bring his principal into touch 
with a purchaser, the principal, if he negotiates further, hits 
accepted part of the agent’s services, which are thus tin* • 
tive cause of the sale ; and that this is so notwithstanding that the 
sale is at a price below the limit given to the agent, or that the 
consideration is altered. In that case, the facts that, after Pear- 
son, the prospective purchaser, had been introduced by the agent 
the principal’s engineer had come out to Canada and had in
spected and reported upon the mine, and while in Canada had 
come into touch himself with Pearson, and that the sale wn.. in 
form, a method of sale which the agent had advised his prin
cipal not to accept, were held not to defeat the agent’s right to a 
commission, based upon his original introduction of Pearson.

In Stratton v. Vachon (ante) the Chief Justice, at p. 399, 
states the law to be that the disappearance as a purchaser of the 
person introduced, before the transaction was finally completed, 
did not operate to destroy the right acquired by the agent through 
his original introduction of the property to the person so intro
duced, he being one of three associates, two of whom alone com
pleted the purchase, which had been begun with and through 
the man to whom it was introduced originally, and who hud 
undertaken then to buy it or find a purchaser for it. Mr. Jus
tice Anglin (p. 409) adverts to a principle which is also adopted 
by Mr. Justice (’lute in Imric v. Wilson, 3 O.W.N. 1143, 3 P.L.R. 
h2G, 3 O.W.N. 1378, 3 D.L.R. 883, namely, that, had the property 
been bought by a syndicate in which the person originally in
troduced was personally interested, the agent’s right to a com
mission would appear to be incontrovertible. A break in the
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negotiations and the introduction afterwards of other terms is 
also treated by the former learned Judge as not weakening the 
agent’s act as the efficient cause.

See also Glendinnintj v. Cavanatjh (1908), 40 S.C.H. 414 ; 
M arson v. liurnsulc (1900), 31 O.R. 438; Rimnur v. Knowles 
(1874), 30 L.T.R. 49fi.

In Robins v. Uns, 2 O.XV.N. 938. 11.70. and in Travis v. 
('•Kitts, .i D.L.IÎ. 807, 27 O.L.R. 03—both cited in the argument 
—a new and independent right intervened, rendering the agent’s 
act not the real and efficient cause of the sale effected by tin- new 
agent.

The principle to he deduced from these eases, as applicable to 
a case like the present, where the original purchaser does not 
entirely drop out, seems to he that, if the purchaser originally 
introduced i emnins throughout the transaction either directly 
or indirectly interested in and by the final outcome, the agent 
does not lose the right to commission established by the original 
introduction, although the form and scope of dealing may tie 
changed, with or without his assent, and although others become 
interested either as contributors to the success of the sale or as 
enlarging the range of the transaction; provided that no right 
arises from the act of another, without which the sale would not 
have been consummated, and which net in itself has the effect 
of reducing the service of the original agent from being the 
causa causons to that of causa sine quâ non. I can find nothing 
in this case which leads to the conclusion that any such right 
intervened to deprive the respondent of his commission ; and I 
think that lie has shewn a state of affairs in which the final sale 
i'V the appellants, in the form in which it suited them and 
Scliacht to put it, may fairly he said to he attributable to his 
agency.

Much stress was laid upon an entry in the respondent’s 
blotter of a solicitor’s charge for attending Scliacht when he 
first came to Hamilton, and upon its inclusion in the bill subse
quently rendered. rl his is satisfactorily explained in the letter of 
the 18th August, 1911 ; and 1 can easily understand how, in the 
early stages, when it was uncertain whether the solicitor’s services 
would ever entitle him to à commission, such a docket entry 
might he made, and afterwards rendered by inadvertence.

.1 ppcal dis in issed.
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Re ROYSTON PARK SUBDIVISION and TOWN OF STEELTON.

Ontario Supremo Court (Appellate Division), Unlock, CJ.Ex., Clutc. I: ./ 
doll. Sutherland. nml Ldtch, Jlay 13, 1913.

1. Plans ami plats (81—3)—Approval hy statutory authority- Al-
TKRNATIVK POWERS OF MUNICIPAL COUNCIL ANII COUNTY JUDOE.

The n fu-aI of a town council to approve n plan for the ■mbdivi-'iu 
of laml iloes not preclude its approval hy a Judge of a County i mu i. 
under the jurisdiction conferred hy sec. SO of the Registry Act, in 
Kdw. VII. cli. (III. R.S.O. 1011. ch. 124. which provides that plans - i 1 
lie registered when approved by a municipal council or a Judge of tli- 
Couuty or District Court.

I He Jlirrlg and Toronto, Hamilton amt Ituffalo /Ml’. Co., 25 A.I!. 
Toirn of Aurora v. Village of Markham, 32 Can. S.C.R. 457, and /»*< 
Stinson and College of Dhysicians and Surgeons, 10 D.L.R. (100, J7 
O.L.R. 505, distinguished.]

Appeal by certain land-owners in the town of Steel ton from 
an order of Faleonbridge, C.J.K.B., in Chambers, made upon 
the application of the town corporation, prohibiting the Judge 
of thi District Court of the District of Algoina from proceed
ing to issue an order pronounced by him, approving of a plan 
submitted by the appellants of a subdivision of their lands, 
under the provisions of see. 80 of the Registry Act, 10 Edw. 
VII. ch. 60.

A. It. ('lute, for the appellants:—By 10 Edw. VII. ch. 60, 
sec. 80, sub-sec. 18, the plan must be approved either by the 
proper municipal council or by the County or District Court 
Judge. The municipal council did not here exercise the func
tions of a Court, but was an interested party. The property in 
question belonged absolutely to the appellants. The town coun
cil declined to approve the plan, and the issue of an order made 
by the District Court Judge was stayed while the town council 
obtained the order now appealed against ; that order was based 
upon the ground that the council was a tribunal of co-ordinate 
jurisdiction, and, when it declined to approve of the plan, that 
was an end of the matter. The applicants, it was said, could not 
appeal to the District Court Judge. The true position is. that 
application is made to the council for consent; and, when that 
is refused, the District Court Judge has jurisdiction. See Max
well’s Interpretation of Statutes, 4th ed. (1905), p. 199.

II. 8. White, for the town corporation, the respondents My 
contention is, that the council and the District Court Judge have 
co-ordinate jurisdiction. One cannot go from one Court of co
ordinate jurisdiction to another; hence one cannot go from 
a municipal council to a District Court Judge. He referred to 
Toirn of Aurora v. Village of Markham (1902), 32 S.C.R. 457: 
Cameron on the Rules of Practice of the Supreme Court of 
Canada, 2nd ed., p. 280: lie Itircly ami Toronto Hamilton and 
Buffalo It.W. Co. (1897-8), 28 O R. 468, 25 A.R. 88.
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Clute, in reply, argued that the cases cited did not apply, and 
that the statute could not he read in the manner contended 
for by the respondents.

The judgment of the Court was deliver d by
Riddell, J. :—The appellants, being owners of certain land in 

the town of Steelton, were desirous of laying it out as a subdivi
sion under the provisions of the Registry Act, In Kdw. VII. eh. 
GO, see. 80. They had the land surveyed and a plan made; but, on 
application to the municipal council of the town, that body 
refused its approval. Thereupon the owners, upon notice to the 
town, applied to the Judge of the District Court for an order 
“approving of such plan.” The learned Judge considered the 
application and made an order approving of the plan ; hut this 
order has not been taken out. The town applied for an order 
prohibiting the Judge from proceeding with the application; 
'' I an order as asked for was made by the Chief Justice of the 
King’s Bench. The owners now appeal.

The decision must depend upon the meaning to lie attached 
to 10 Kdw. VII. eh. 60, sec. 80 (18): “The registrar shall not 
register any plan upon which any street, road or lane is laid out 
unless there is registered therewith the approval of the proper 
municipal council or the order of the Judge of the County or 
District Court . . . approving of such plan made upon 
notice to such council.”

It is not contended by the town that the word “or” has not 
its ordinary alternative meaning—Elliott v. Timur (1845), 2 
C.B. 446; Co. Litt. 732—it is not suggested that it should, 
«is not infrequently happens, be read “and,” or that it is inter
pretative or expository. The argument is, that there are two 
courses prescribed by the statute, either of which may be adopted 
by the owners; but, having chosen one of these, they are pre
cluded from resorting to the other.

The cases cited do not support this contention.
In Itc Birchj and Toronto Hamilton and Buffalo /«MV. Co., 

25 A.R. 88, the Court of Appeal considered the effect of sec. 
I'd of tin1 Railway Act of 1888, 51 Viet. eh. l”.». That aection 
provided that after an award of more than $400 under the Rail
way Act, any party to the arbitration might “appeal therefrom 
. . . to a superior court of the Province . . .” An award 
had been made against the railway company of much more than 
$400; the company appealed before Armour, C.J., in the Weekly 
Court, and their appeal was dismissed. Thereupon an appeal 
was taken from this dismissal to the Court of Appeal. That 
Court pointed out that “superior court” is, by tin* interpic- 
tat ion clause, sec. 2 (c), the Court of Appeal and the High Court 
of Justice—therefore the “special appellate tribunal for review-
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ing the decision of the arbitrators . . . is . . . either Hi 
Court of Appeal or the Nigh Court of Justice, to either 
which the party dissatisfied with the award may resort. lu ti s 
respect concurrent jurisdiction is conferred upon these ( burls, 
and if from the decision of either a further appeal lies, we must 
find it given by the same Legislature which gave the first appeal.
. . . No second appeal to any provincial Court is given I-y 
the Act, and, therefore, so far as provincial Courts are . 
cerned. the decision of the Court selected by the appellant L 
final."

This was not a substantive application to the Court of App. al 
by way of appeal from the award, but an attempt to app- 1 
from the judgment in the Court of concurrent jurisdiction. No 
such appeal was given by the Act ; and, on well-established prin
ciples. no such appeal could be entertained. The appeal was 
accordingly uuashed.

Town of Aurora v. Village of Markham (1002), 02 Can. S.( 
4">7. was a case in which a motion was made to the Supreme Com 
for leave to appeal from a judgment of the Court of Appeal 
Ontario, under the provisions of (ID & (il Viet. (I)om.) eh. I. 
sec. 1 (r), permitting an appeal to the Supreme Court of Canada 
“where the special leave of the Court of Appeal for Ontario or 
of the Supreme Court of Canada to appeal to such last- 
mentioned Court is granted.” Application was made to the 
Court of Appeal for leave to appeal to the Supreme Court, 
and the application was refused. The appellants then mov- <1 
the Supreme Court for special leave. Strong, C.J., said: “li 
. . . now to lie considered whether this ( ‘ourt. which undoubt
edly has jurisdiction to entertain this application, will or II 
not grant the leave already refused by the Court of Appeal.’* 
He continues pointing out that to grant such leave would ! 
substantially, if indirectly, reviewing the discretion of the Court 
of Appeal, which he deprecates, and then says: “Therefore upon 
this, treating it as a ground for refusing leave and not as . n 
objection to the jurisdiction of this Court, 1 think we ought to 
refuse this application.” The application was also considered 
on the merits, and the Chief Justice concludes : “It appears l-> 
me that any appeal against its decision could not possibly suc
ceed.” It is true that Taschereau, J., thought that the matter 
was concluded when the Court of Appeal refused leave to 
appeal ; but no opinion is given on this point by the other three 
Judges. The position is, then, that the (bief Justice thought 
the Court undoubtedly had jurisdiction ; and Taschereau, J., 
appeared to think that it had not. I venture to think the opinion 
of the former is to be preferred.

If the District Court Judge has jurisdiction, it is no ground 
for prohibition that he may go wrong. No misinterpretation,
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actual or apprehended, of a statute, is of tin» slightest relev. nev ONT. 
in determining the question of prohihition unless such misinter- s ^ 
pretation itself gives jurisdiction. It has been laid down in such
cases "s In re Long Point Co. v. Anderson (1801), 18 A.R. 401, ----
lie Township of Amelias!) nrg v. Pitcher (190(1), 13 O.L.R. 417, i»,,vst<»n

and reaffirmed by tliis Court in Park \. Fletcher (2nd May, pUk vui 
1913), that it is only a misinterpretation (of a statute, etc.), imvihuw wu 
which misinterpretation gives jurisdiction to an inferior Court, stfiTuVn
which can be made a ground for prohibition. ___

But, assuming that the opinion of Taschereau, J., should be R,ddpn-J 
preferred, I do not think that would at all conclude the case.
There the action of a Court was considered conclusive by the 
learned Judge. In the present instance, the proceedings are 
quite different. '1 he council, no doubt, is considered to represent 
the municipality. When an owner of land desires to register 
a plan laying out his land as a subdivision, the council should 
see that the roads, streets, etc., agree with the town’s policy 
as regards roads, etc.—if so, of course the council would approve.
But the council does this, not as a court determining the rights 
of two contesting parties, but as representing one of two parties 
interested, namely, the public. The other party interested— 
that is, the owner—must look out for hi my elf. If the council 
refuses, whether for proper or improper reasons, the refusal is 
not a judicial determination of the rights of the parties, but 
the assertion by its agents and representatives of wlmt the one 
party desires or claims—a refusal by one party interested to 
allow the other to use his property as he desires. It was to enable 
an owner to have a judicial decision that the Legislature, on 
limiting in 1908 (8 Kdw. VII. eh. 33, sec. 37) the right of an 
owner to register a plan of subdivision, enabled him to go to the 
County Court Judge. That the council is considered by the 
Legislature ns representing one of two interested parties is 
sh n by the provision that notice of the application is to be 
l-rlven to the council. The position, then, is rather analogous to 
the case of an appeal to the Court of Appeal from a Judge in 
Court, “by consent or by leave of the Court of Appeal,” in 
certain eases : 4 Kdw. VI1. eh. 11, sec. 2 (Judicature Act, see.
76fl). When a party desired to appeal direct to the Court of 
Appeal, he might apply to the opposite party for a consent ; and, 
if that consent was refused, it never was thought that he was 
concluded by the refusal and that an application could not he 
made to the Court. There was, indeed, no necessity to ask the 
other side for a consent, but not infrequently the application was 
m.".ile to the Court of Appeal in the first instance. The case we 
an* considering is quite analogous. If the other party interested 
consents, the plan can be registered—but, if not, an order must 
be made by the Court. That may follow a refusal by the eoun-
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cil or be without an application to the council at all, but th•• 
order will not he made without notice to the council. In tin- 
one case, a party may appeal direct if (a) the other party con- 
sente or (b) the Court so decides—in the other case the party 
may register his plan if (a) the other party consents or (b) the 
Court so decides.

I am not forgetful of the maxim “Nothing is more dangerous 
than analogy.”

The same result follows from a consideration of the object of 
the statute—this is so obvious that I do not further pursue the 
inquiry.

This conclusion is not at all opposed to what is said in He 
Stinson ami College of Physicians ami Surgeons of Ontario 

1912), 10 D.L.R. 699, 27 O.L.K. 565. There the statute gave the 
Court the power to make an order as to (1) the restoration of a 
name erased by the Council of the College, or (2) confirming sm-li 
erasure, or (3) for further inquiry, and (4) as to costs. Two 
members of the Divisional Court doubted whether the Court had 
power to make an order restoring the name ami directing further 
inquiry; but Mr. Justice Britton did not share this doubt. It was 
not necessary to decide the power, as the majority of the Court 
held that, even if such power were given to the Court, it should 
not be exercised. In that case, however, there was but the one 
body whose powers were being considered—and the statutes and 
facte are wholly different in the present case.

I am of opinion that the appeal should be allowed with costs 
here and before the Chief Justice of the Kings Bench.

Appeal allowed.

CARR v. TOWN OF NORTH BAY.

Ontario Supreme Court. Trial before Ho yd. C. Map 12, 1913.

1. Elections (§ II A—23)— Irregularities—Use of old voters’ list.
A local option by-law election is not invalidated by the fact tlint 

the voters' list used was two years old, where the failure to prepare u 
new one, as the law requires, was the fault of the assessor.

[hex ex rcl. Ithick V. Campbell, IS O.L.K. 2(19. followed.]
2. Elections (g 11 A—23)—Irregularities—Failure to provide situ-

CIKXT NUMBER OF POLLING PLACES.
The fact that a town council did not provide a sullicicnt nunilwi --f 

pulling places as required by the Consolidated Municipal Act, 3 I !" 
VII. (Out. i eh. 19. R.S.O. *1914, eh. 192, will not vitiate an election 
where it does not appear that any voter was misled by such omis

Statement Action by an elector, on behalf of himself and other electors, 
for a declaration that the proposed local option by-law of the 
Town of North Bay, voted on in January, 1913, was not legally
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submitted to the electors or voted upon in tin- in timer provided 
by the Liquor License Act and the Municipal A et. and that the 
alleged vote did not operate to prevent the electors from peti
tioning for the submission of a similar by-law or the council 
from submitting one at any time.

The action was dismissed.
//. E. Irwin, K.C., for the plaintiff.
James Ilavcrson, K.C., for the defendant Mulligan.

Boyd, C. :—The power to pass by-laws respecting the 
establishment of local option in a municipality is given by 
the Liquor License Act, R.S.O. 18117, eh. 245. see. 141 (1). with 
this proviso, that the by-law, before its final passing, “has been 
duly approved of by the electors of the municipality in the 
manner provided by the sections in that behalf of the Muni
cipal Act.”

By subsequent legislation, G Edw. VII. eh. 47, sec. 24(3), a 
preliminary step was the presentation, i.e., by filing with the 
clerk of the council (7 Edw. VII. eh. 46, sec. 11), of a petition 
praying for the submission of such by-law to the electorate, 
signed by twenty-five per cent, of the electors. This being done, 
it became the duty of the council to submit the by-law, so peti
tioned for, to the municipal vote. If the by-law so submitted 
does not receive the approval of three-fifths of “the electors 
voting thereon,” the council shall not pass the same, and no 
further by-law for the same purpose shall be brought again be
fore the electors for three years: G Edw. VII. ch. 47, sec. 24(5).

The petition is to be tiled with the clerk on or before the 
1st November next preceding the day of the poll ; ib., sub-sec. 3.

The petition presented in this case on the last day of Octo- 
ber was satisfactory to and accepted by the council as a compli
ance with the statute. Thereupon the peculiar statutory effect 
of the petition was, that it operated as a command to the council, 
whose ordinary discretion in dealing with petitions was 
suspended : per Anglin, J., in lie Williams anti Town of IIramp- 
ton (11)08), 17 O.L.It. 398, at p. 408. In effect, the petitioners 
possess the initiating power to which the subsequent action of 
the council of the municipality becomes responsive. In this 
case the council did respond by taking the usual steps to pub
lish the by-law (proposed), appoint the polling places, and 
present the question for the opinion and vote of the electors. 
The result was adverse to the by-law by a vote of 586 for and 
552 against ; the total poll being one of the largest in the muni
cipal experience of North Bay.

The plaintiff, who voted at the election and was an active 
participant in the presentation of the petition, suing on behalf 
of himself and other electors, seeks the interference of the Court

ONT.

S.C.
191.3

Town of 
North Bay.



46U Dominion Law Revokts. [13 B.LB.

ONT.

S. C.
1913

Nobtii Bay.

to have it declared that the by-law was not legally submitted to 
tlie electors, and that the vote was nugatory and inoperative to 
prevent a further petition forthwith for the same purpose. Tin- 
purpose is to wipe out all the proceedings from petition to vo; 
and dear the area for a new contest.

The fairness of the election was questioned under many 
lie;:ds in the pleadings; hut the allegations were not substan
tiated by the evidence. This was frankly admitted at the do 
of the plaintiff's case; and the questions remaining to be con
sidered arc upon the effect of various provisions in the statut- 
(which are none too clear) as to the precise effect of their < < 
struct ion as applicable to the vote.

The vote taken was on the Gth January, 11)13, the day fixed 
for the general municipal election, and on that day tin* May. 
and members of the council and the school trustees were elee:»-d 
who now hold oflicc and whose due election has not been cilhd 
in question. It is sought to except the vote on this by-la 
from the general result, on the ground that the voters’ list used 
was for the year 1911, and that no list hud been made up accord
ing to the possible electorate of 11)12. The suggestion is. that 
the population had changed and increased since the list of 1311. 
and that there might have been a larger number of voters, or 
other voters, eligible to vote than were so eligible under the lisis 
used. That may be or may not be; for it was not proved. The 
question is, was the vote invalid because the list of 1911 was 
used? That was the only list available for the occasion, bceatisv 
the list for 1912 was not extant, nor were the materials neeessui, 
for the foundation and formation of that list completed. Tin 
town had pasM-d a by-law, 227, on the 15th July, 1907. fixing 
the date for taking the assessment as between the 1st July and 
30th Sept. ;ber in each year. On the 30th September, 1912. 
the ass nt ha<l not been made, and had not been return. I
from ti. hands of the assessor. The law under which this was 
passed provided for the regulation of subsequent proceedin'-; 
follows: the rolls to be returned to the town clerk on the 1 
October; the time for closing the Court of Revision to be tin- 
15th November; and for final return by the County Court Judg 
the 15th December; and provision is also made in case of any 
delay in completing the final revision beyond the 15th Devrai- 
ber: 4 Edw. VII. ch. 23, sec. 53.

The delay in this case arose apparently (as was conceded 
with the assessor: and, when the petition for this by-law u.is 
lodged with the council on the 31st October, it was known to tin- 
plaintiff, who is assistant secretary of the local option connni 
tee, that the assessment rolls for 1912 had not been returned: 
he knew that no voters’ list for 1912 had been compiled, and it 
was known and talked about that the old list would have to 1
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used in the municipal election. Knowing this he took no steps 
to withdraw the petition or to stay the action of the council 
in proceeding with the publication of the by-law and the sub
mission of the question to the voters. Can the plaintiff, in these 
circumstances, ask the Court to nullify what he and his asso
ciates invited the council to do? No authority was cited, and, 
though I have a decided opinion, it is not necessary to rest the 
decision on a negative answer to that query.

The election is to be conducted “in tin* manner provided by 
the sections in that behalf of the Municipal Art.” What are 
these provisions ?

The Municipal Act declares that, in the voting on by-laws 
such as this, the same proceedings shall be taken and observed 
as in the case of municipal elections : Edw. VII. eh. 19, sec. 
351. And, among other sections named, sec. 14S is specified, so 
far as applicable. That section reads : “The proper list of 
voters to be used at an election shall be the first and second 
parts of the last list of voters certified by the Judge and 
delivered or transmitted to the Clerk of tin* Peace” (in this case 
the clerk of the municipality). The last list so certified by the 
Judge was that of 1911 ; and there was. therefore, punctual 
compliance with the terms of the Liquor License Act n.s to the 
manner of voting and the persons eligible to vote. The quest 
need not, in my opinion, be carried further into the Voters’ 
Lists Act and the Assessment Act, which were cited, as that 
would only lead to needless confusion. The test as to what 
electors formed a proper constituency is limited by the language 
of the statute to what is found in the four corners of the Muni
cipal Act. The vote was good enough for the general municipal 
election, and, therefore, good enough for this by-law. The first 
and main objection, for this reason, fails.

The next objection on the record is, that the corporation 
defendant failed to provide a sufficient number of polling subdi
visions, ns required by see. f>3(> of the Municipal Act, and that 
about half the area of the town had not been included or erected 
into one or more polling subdivisions, as so required. And a 
further objection in the same line, that only five polling subdi
visions had been constituted at the date of polling, and that for 
the purposes of the election the town did, by by-law 347, name 
and constitute eleven polling places without in any way, “by 
by-law or otherwise,” making known the territory or area for 
which each of the said polling stations was constituted.

The reference in the pleadings to “half the area of the town” 
refers to an accession of two pieces of adjoining land, consist
ing of 1,214 acres and 92 acres, which, by public proclamation 
of the 23rd April, 1910, were annexed by the Government to 
the municipality of North Bay. Before that time the town had
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been divided by by-law of tin* fitli February, 100.“», into fi\. 
polling ► visions, embracing tin* whole of the existing arei

When the addition of territory came in 1910, no action was 
taken formally by the council to constitute another subdivision 
of this new area. But the matter was ' practically in 
this way. The publication of the plaees of voting, eleven in 
number, made known to the electors where to cast their votes, 
and these places were allocated by the reference to the then 
well-known existing polling subdivisions (five in number) tlm> 
Polling subdivision 1. had polling places 1 and 2; polling snl» 
division II. had numbers 3 and 4; polling subdivision 111. In.I 
numbers 5 and 11 ; polling subdivision IV. bad number 7 : polling 
subdivision V. had numbers 8 and 9. That is. np to this point, 
nine polling plaees had been provided for the area as it existe. 1 
Ik*fore the new parts were added. The by-law provides for the 
new part by the two last places, numbers 10 and 11. The voters' 
list for the year 1911, which was published to the voters. a> 
required by statute, specifies the area of each of the live duly 
constituted subdivisions, and then, at p. 83, deals with the 
new part thus : “Polling subdivision number VI. comprising 
that portion of the township of Widditield recently annexed to 
the town of North Bay.”

Putting all this information together, it cannot be doubted 
that the electors were well advised of where they could vote 
the particular locality was designated, so that no mistakes arc 
or were proved. There is no evidence that any voter was 
misled or in ignorance of where he could vote, and the counter- 
evidence is, that an unsually large vote was polled—relatively as 
many in the new area as in the older portions of the town. And 
the town clerk swears that he considers the voting accommoda
tion quite sufficient for the whole place, including both parts of 
the annex. The new subdivision was not, it is true, defined by 
by-law; but, when the voters’ list for 1911 was prepared by the 
clerk, including this new area as subdivision VI. (whatever his 
authority was), it was acted on by all concerned or interested, 
Judge, officials, and voters, without objection. The main object 
of all the sections is to provide sufficient and well-defined accom
modation for all voters, and that has been accomplished in this 
election, so that no possible 1 letter result could have been 
obtained though all the directions of the statute had been com
plied with au pied de la lettre. Much absence of form may lie 
forgiven when the essentials are right.

Some other objections were urged ore tenus, but they are not 
noticed in the pleadings, and they do not seem to me to lie .if 
such importance or value as to justify an amendment of the 
record, when there is failure on all the numerous grounds speci
fically set forth.

3

46
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The action should be dismissed with costs as to the defendant 
added by special order, H. X. Mulligan.

After writing this opinion, 1 find that the main point has 
been in substance determined by a case not cited, a decision of 
Mr. Justice Anglin in Hex ix rel. Black v. Campbell (1909), IS 
O.L.H. 269. See also lie Cyan and Town of Alliston (1910), 
21 Ü.L.K. 5S2, affirmed 22 Ü.L.U. 2U0.
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NORFOLK v ROBERTS ONT.
Ontario Supreme Court {Appellate Dirinion). Mereililh. C.7.0.. Mariam. («

Ma pee and Tîmlgina, JJ.A. Map 6, 1013. 1013

1. Parties ( 8 I A 4—4(11—«Matter of rini.ie interest—Rated xyir’n ac
tion—Debt due municipality—Nboleot of corporation to col-

A ratepayer cannot, on behalf of himself and all other ratepayer-* 
except the defendant, maintain an neti<m ag.tinsi a municipal corpora
tion and a person alleged to In- indebted to it. for a declaration that 
the corporation wrongfully refrained from collecting the alleged debt, 
and nlmi to require it-* payment.

Action by a ratepayer of the town of Brampton, on behalf statement 
of himself and all ratepayers and consumers of water in the town, 
except the defendants, for a declaration that the resolutions, by
laws. and regulations of the Hoard of Water Commissioners for 
Brampton were invalid in law ; for a mandatory order to the 
Boanl to enforce payment of an equal rate from all consumers; 
and for other relief.

The action was til's! tried before Sutherland, J., who gave 
judgment (3 O.W.X. Ill) against the plaintiff upon all points 
but one.

The plaintiff appealed to a Divisional Court of the High 
Court of Justice. The Court gave leave to the plaintiff to add the 
Corporation of the Town of Brampton as defendants, and to 
litigate a claim against the trustees of the Dale estate in regard 
to arrears of water rates : 3 O.W.X. 294.

The plaintiff amended accordingly.
November 11, 1912. The trial of this claim in the action 

took place before , J., without a jury, at Brampton.
The appeal was allowed.
The defendants the trustees of the Dale estate appealed 

from the judgment of Latch ford. J.
K. />. Armourt K.C., for the appellants:—Under the pro- Argument 

visions of 41 Viet. eh. 26. see. 26, “An Act respecting Water
works at Brampton,” the water commissioners had a right to 
make the reduction which they did. The general Act does not 
override that statute : Pringle v. City of Stratford (1909), 20

805^
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O.L.R. 24C. The reduction in water rates was not u bonus. 
Besides, the action was misconceived. A ratepayer has no right 
to bring a municipal corporation and an alleged debtor of tlm 
corporation into Court in order to have it declared that the 
corporation wrongfully refrained from collecting the debt, and 
that the debtor owes it: Slattery v. Naylor (1888), 13 App. ( n. 
44C.

T. J. Bleiin, for the defendants the Corporation of the Town ,.f 
Brampton.

IV. .V. Till* y and //. S. White, for tin* plaintiff :—What \\;is 
done here amounted to an attempt to give the Dale estate a bonus, 
and this is contrary to the provisions of the Municipal Act, 11)03, 
3 Edw. VII. eh. 19, sec. 591, sub-see. 12 (a). The Courts will 
consider whether such a transaction is in the nature of a bonus: 
In rc Bate and City of Ottawa (1873), 23 C.I\ 32; In re Mort>>n 
and City of St. Thomas (1881), fi A.R. 323 ; Scott v. Corpor
ation of Tiltonburg (1886), 13 A.R. 233; In rc Campbell and 
Village of Lanark (1893), 20 A.R. 372. [Meredith, C.J.O 
Rath r see Parson* v. City of London (1911 . 1 D.L.R. - 
O.L.R. 172, a much later deliverance. ] The council are trust»-»*» 
for the ratepayers: Patterson v. Bences (1853), 4 (Jr. 170, at p. 
182; Morrenc v. Connor (1886), 11 P.R. 423; Hamilton Pistilr i 
Co. v. City of Ilamiltem (1905-6), 10 O.L.B. 280. 12 O.L.R. 7 ; 
City of Ilamiltem V. Hamilton Distillery Co. (1907). 38 SC |{. 
239 ; Attorney-tie ne ral fetr Canaela v. City <>/ Teemnto (1890-1 .
20 O R. 19, is A.R. 622, 23 S.C.R. 514.

Armour, in reply.

The judgment of the Court was delivered by
Meredith, C.J.O. :—The respondent sues as a ratepay-T of 

the town of Brampton, on behalf of himself and other ratepayers 
of the town, and, so far as the matters complained of by him 
remained to be dealt with at the trial, seeks a mandatory order 
requiring the defendants the Corporation of the Town of Bramp
ton to collect from the appellants a sum of money alleged 
to be due by them to the corporation for arrears of water rates.

Although in his reasons for judgment the learned trial 
Judge says, “There will be judgment requiring the defendant 
municipality to collect from the defendants the executors of the 
Dale estate, and requiring the last-mentioned defendants to pay 
to the municipality, the sum of $1,591.72,” he endorsed on the 
record a direction that judgment should be entered “against the 
defendants the executors of the Dale estate and the Municipal 
Corporation of the Town of Brampton declaring that the .<iid 
municipality wrongly abstained from collecting arrears of water 
rates and water rates from the said executors amounting tog. ther 
to $1,591.72, and that the said municipality is entitled to collect
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ami the said executors to pay such sum;” and the formal judg
ment has been drawn up in accordance with that direction.

It is to me a somewhat startling proposition that a ratepayer 
is entitled to bring into Court a municipal corporation and a 
person who is alleged to be indebted to it. for the purpose of 
having it declared that the corporation has wrongfully refrained 
from collecting the alleged debt, and that it is owing by the 
alleged debtor ; and the case at bar is the first, as far as I am 
aware, in which the attempt has been made, and certainly the 
first in which it has succeeded.

Even in the case of a trust fund, a cestui que trust cannot 
maintain an action against a debtor to the estate. It was so 
held in Sharp v. San Paulo R.W. t'o. (1873), L.K. 8 Ch. 597; 
and, after so stating, James, L.J., said (pp. 609, 610) : “ 1 had 
lately occasion to consider that question, and I came to the con
clusion, very clearly, that a person interested in an estate 
or a trust fund could not sue a debtor to that trust fund, or sue 
for that trust fund, merely on the allegation that the trustee 
would not sue; but that if there was any difficulty of that kind, 
if the trustee would not take the proper steps to enforce the claim, 
the remedy of the cestui que trust was to file a bill against the 
trustee for the execution of the trust, or for the realisation of 
the trust fund, and then to obtain the proper order for using 
the trustee’s name, or for obtaining-a receiver to use the trustee’s 
name, who would, on behalf of the whole estate, institute the 
proper action, or the proper suit in this Court. That view 1 
still adhere to, and I say it would be monstrous to hold that 
wherever there is a fund payable to trustees for the purpose of 
distribution amongst a great number of persons, every one of 
those persons could file a separate bill of equity, merely on the 
allegation that the trustees would not sue.”

In the case of a corporation “the broad rule is that, with the 
exception of ultra vires transactions, whatever concerns a cor
poration as such can be dealt with by the majority of the 
corporators, or the governing body if they have vested in them 
the capacity to exercise the powers of the corporation Brice 
on Ultra Vires, 3rd ed., p. 731. To this rule there are exceptions, 
but none of them applies to such a case as is put forward by the 
respondent in the case at bar.

The trend of modern judicial decisions is to depart from the 
practice of former times of applying to bodies of a public repre
sentative character, intrusted by Parliament with delegated 
authority, the rules which were applied in the case of trading 
corporations, and to recognise the right of such bodies, while 
acting bond fide and within the limit of the powers conferred 
upon them by the Legislature, to transact their business without 
interference by the Courts : Slattery v. Naylor, 13 App. Cas.
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446 ; Krusc v. Johnson, [1898] 2 Q.B. 91; Thomas v. Sutler*, 
|1900] 1 Ch. 10.

It is, in my judgment, erroneous to treat either the corpor
ation or its council as trustees for the ratepayers. They are. no 
doubt, in the sense in which the Sovereign is spoken of a.s t 
trustee for the people, trustees for the inhabitants of the munici
pality ; but they are, in my opinion, in no other sense trustees, hut 
a branch of the civil government of the Province ; and, within 
the limits of Lite powers committed to them by the Legislator.. 
at all events in the absence of fraud, should be free from inter
ference by the Courts.

1 entirely agree with what was said by Middleton, J.. in 
/'arsons v. ('itu of London, 1 D.L.R. 756, 25 O.L.R. 172, and by 
the learned Chief Justice of the King’s Bench in delivering the 
judgment of the Divisional Court (1912), ib. 442, as to tin- 
powers of municipal councils.

It would be an intolerable state of things if, whenever a 
council, acting in good faith, has determined that it ought not 
to enforce a claim which technically it may have against some 
one alleged to be indebted to it, a ratepayer may bring the cor
poration and the alleged debtor into Court in order that it may 
be declared that the indebtedness exists, and that the corporation 
wrongfully refrains from collecting it; and what good would 
result from such a declaration being made ? If tlie corporation 
still thinks that, for reasons which appear to it sufficient, it 
ought not to enforce payment of the debt, is another action to he 
brought to obtain the relief which the respondent claimed by his 
pleading, a mandatory order to the corporation to enforce pay
ment or an order that the person who has been adjudged to be 
a debtor pay to the corporation the amount of the debt : and. 
if the latter order were made, how could the corporation lie 
compelled to issue execution or other process on the judgment 
if it were minded not to do so?

The possession of such a power by the Courts would mean 
practically that the body which lias been intrusted by the Legis
lature with the management of the affairs of the municipality 
is to be subject, at the instance of a single ratepayer, to be 
brought into Court to answer as to why this debt or that debt due 
to the corporation is not collected, and to have its discretion as to 
the justice of enforcing payment of money technically due to it 
overruled by the Court.

The case at bar, in my judgment, is one in which, even if 
such a power were possessed by the Court, it should not be 
exercised.

Although it may be that, technically, the appellants are 
indebted to the corporation in the sum for which they have been 
adjudged to be indebted, the circumstances are such as would



13 D.L.R. | Norfolk v. Roberts. 4<;

require an honest man. and ought to permit a council, not to ONT. 
require payment of it to be made. g ^

According to the findings of tho learned trial Judge, the pn.j
appellants expended of their own money nearly $1,000 in putting -----
down mains for supplying to their greenhouses the water for NoKM"K 
which the rates in question have been charged, and these mains
have been used by the eorporatiofi for supplying water to others ----
whose houses are on the line ot the mains.

Then* can be no manner of doubt, I think, that it was 
intended by the council, as well ns by the appellants, that an 
allowance for this expenditure should Ik* made to the appellants, 
by a reduction of the water rates for which they would be liable.

Difficulty occurred in carrying out this arrangement owing to 
objections by the Mayor of 1004. lie appears to have ruled that 
it would be illegal to fix the water rates at $200 per annum, as 
the water, fire, and light committee bad recommended.

The learned trial Judge appears to have thought that the 
Mayor’s objection was, that to fix a lower rate than that payable 
according to the tariff would lie the granting of a bonus of the 
amount of the difference between the two rates, contrary to the 
bonus provisions of the Municipal Act.

I can find nothing in the evidence to support that view, ami 
the circumstances point to the conclusion that that was not the 
ground of the objection, but that it was bastsl upon the view 
that it was not competent for the council to bind the councils 
of future years.

The way in which the difficulty was got over seems to me to 
shew that what I have suggested was the real ground of 
objection. What was done was to fix the rate for the current 
quarter, and to resolve that “tl e balance of the charge for the 
current quarter and future charges should Ik* deferred so ns to 
conform to the by-law as passed by this council.” The by-law 
referred to was evidently by-law No. 272, which established the 
tariff, and what was done, as far as the Isioks of the cor|H>ration 
were concerned, was to treat so much of the tariff rate as was 
not paid as being in arrear, and thus to leave the council of each 
year to determine whether or not the tariff rate should be 
insisted on.

There is nothing to shew that the appellants were aware (if 
the manner in which the rates payable by them were dealt with 
in the books of the corporation.

It appears from a letter of the appellant Duggan to the clerk 
of the municipality, dated the 7th November, 1904, that up to 
the last quarter of that year the appellants were asked to pay 
only at the agreed rate, $50 a quarter, but that for that quarter 
a mueli larger bill was rendered, with an item for “alleged 
arrears,” and that the rendering of this bill was complained of 
as lieing in breach of the arrangement come to.
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From that time on until 1910, when the waterworks system 
of the town was intrusted to the management of commissioners, 
only $50 a quarter was demanded, and that was regularly paid, 
and no claim was made for arrears.

The only reasonable inference that can be drawn from this 
state of facts is, that the council of each year recognised the 
justice of the claim of the appellants that they should not 
be called upon to pay more than $50 a quarter, and accepted 
payment of that sum in satisfaction of the water rates payable hv 
them.

This reduction in the water rates was in no sense a bonus. 
It was made for valuable consideration; and, whatever techni al 
difficulties there might have been in compelling the corporation 
to implement its agreement because it was not authorised by 
by-law passed with the assent of the electors, I should be sorry, 
indeed, if the Court were bound to prevent the corporation from 
doing justice by refraining from collecting the full rates which 
would have been payable by the appellants according to the 
tariff.

In my view, the Court is not bound to compel the corporation 
to exact “the pound of flesh.”

The Court has a large discretion as to granting merely 
declaratory judgments; and, apart from the other serious objec
tions to granting such a judgment in the circumstances of this 
case, in the exercise of that discretion, the relief which by the 
judgment appealed from the respondent has obtained should 
not have been granted.

1 would allow the appeal with costs, reverse the judgment of 
the trial Judge, and substitute for it a judgment dismissing the 
action with costs.

Appeal allou'nl.

PETERS (defendant, appellant) v. SINCLAIR (plaintiff, respondent i.

Supreme Court of Canada. Sir Charles Fitzpatrick. and Dari•>.
Idington, Duff, and Anglin. ././. May 6, 1913.

I. Ilitiiiways (8 I A—7)—Dedication—Intention.
Iii order to draw an inference of dedication a# a public street <>r 

highway of a strip of land forming a cul-dc-sar and therefore ivt 
available for through traffic, where there has been a liner by public 
access for the convenience only of the abutting owners and no public 
money has been expended thereon, it is essentia! to shew an intention 
by the owner to dedicate the same.

|Sinclair v. Cetera, S D.L.R. 675, 4 O.W.N. 338, affirmed; and 
Hideout v. Iloiclctt, 13 D.L.R. 293.|

•2. Easements (8 !•('—29)—Appurtenances—Way not mentioned ix

A conveyance of land beeide a way owned by the grantor, but « ii'h 
conveyance did not refer to the land as being liounded bv such way,
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lint's not confer on the grantee any interest in the way as appurtenant 
to the land under the Transfer of Property Aet. see. 12. R.S.O. 1 S*»7. 
eli. Ill) (1 (leo. V. ch. 25. see. 15, R.S.O. 111*14, eh. 109] which provides 
that every conveyance of land shall include all ways, easements and 
appurtenances whatsoever "belonging to or in any wise ap]H*rtaining 
to the land conveyed, or with the same demised, held, used, occupied and 
enjoyed, or taken or known as part of parcel thereof.” The way in 
such case does not lielong or appertain to the land adjoining held 
under the same ownership, nor does it constitute an easement in fav 
■ nr of the person owning the fee in same, although subject to rights 
of way granted by such person to third parties.

{Sinclair v. Peters, H D.L.R.. 675, 4 O.W.X, 3.18, allirmed.l 
3. Easements (f IIA—0)—By exception ok reservation—-Privity oi

ESTATE.
Where a conveyance of land includes a right of way to the grantee 

upon an adjoining strip of land belonging to the grantor, and such 
right of way is expressed to be in common with the grantor, her heirs 
nul assigns, and the |mt*oiis to whom she lias or man hereafter grant 
any part of the land abutting on said strip, a subsequent grant from the 
same grantor to a third party of other lands which in fact adjoin Midi 
strip, but were not so designated in the grant, will not carry with it 
a right of way in favour of the third party, merely because of the 
limitation contained in the prior deed and without a grant in terms of 
a right of way over the strip; such limitation cannot enure to the benefit 
of persons whose title is not derived through the deed in which it was 
contained and who have no privity with the covenantee.

•1. Covenants and conditions (8 III C I—.Id)—Restriction as to vse oi 
property—Future suiidivision—I.ovation oi new street when 
LAND PLOTTED.

A covenant, entered into by the grantor in a deed of lands that upon 
any plotting of the remainder of the grantor's lands adjoining the land 
o iiveved. a street shall lie laid out in a specified way. but not declar
ing that the lieneflt of the covenant shall apply for the benefit of other 
portions "of the lands abutting upon the strip s, designated for a 
street, will confer a right to its benefit only upon the grantee and his 
successors in title. (Per Anglin. J.)

[Reid V. Hiekerstaff. [1909 ] 2 Ch, 305, 78 I...Ï, < h. 753, referred to.|

Appeal from a decision of the Court of Appeal for Ontario, 
Sinclair v. Peters, 8 D.L.R. 575, 4 O.W.X. 338, affirming the 
judgment at the trial in favour of the plaintiff, Sinclair v. 
V't<r* (So. 1), 3 D.L.R. 664, 3 O.W.X. 1045.

The appeal was dismissed, Idington, and Duff, JJ., dis
senting.

IV. .V. Tilley, and J. I). Montgomery, for the appellant :— 
Tlie deed with the surveyor’s plan annexed established “An- 
croft place” as a way attached to the lands to the north, and 
50 Viet. ch. 25 (Ont.), respecting Land Surveyors and Surveys 
converted it into a public highway : (iooderham v. City of Tor
onto, 25 Can. S.C.R. 246, at 262. The land in question was a 
“way, easement or appurtenance” to the lot to the north of it 
“held, used, occupied and enjoyed, or taken or known, as part 
and parcel thereof” within the meaning of the Law and Trans
fer of Property Act, R.S.O. 1897, ch. 119.

The Courts below did not give proper effect to the acts of 
dedication and acceptance proved at the trial, and to the above

CAN.
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The Chief

legislation: see Attorney-General v. Ant rob us, [ 1905] 2 Ch. 
188, at 207; Grand Trunk Hallway Co. v. City of Toronto. 17 
Can. 8.C.R. 210.

Ludwig, K.C., for the respondent :—It is clear that the use 
of “Ancroft place” was not so necessary to the enjoyment of 
the land to the north as to pass with the conveyance: see Hals 
bury’s Laws of England, vol. 11, see. 511 ; Prideaux on Convex 
ancing, 2nd ed., pp. 121-2 ; lit II v. Golding, 20 A.R. (Ont.) 4s• »

There was no proof of intention to dedicate “Ancroft place 
to the public, and it was not dedicated: see Robertson v. Mi y< r, 
59 N.J. Kq. 366, at 370, as to the inference from the placing 
of a gas lamp on the lane.

As to the user see Webb v. Baldwin, 75 J.P. 364.

The Chief Jr stick :—This is an action brought for trespass 
The defence was that the plaintiff was not the owner of the lands 
and premises in question, but, on the contrary, that the place 
where the trespass was alleged to have been committed was a 
public highway. The trial Judge found in favour of the plain
tiff, and his judgment was affirmed by the Court of Appeal.

The lane over which the appellant claims a right-of-way 
is a cul-de-sac, and eliminating the question of dedication which 
was not seriously argued, there is, it seems to me, very little 
difficulty about this case.

At the time the appellant’s property was sold to his pred< es
sor in title, McCully, by Rachel Patrick, the latter held as owner 
all that part of lot No. 22 which had not been previously «lis 
posed of to Ell well, Davis and Henderson, that is to say. she 
was still the owner of that portion of lot No. 22 or of those por
tions of that lot known in these proceedings as the McCully pro
perty and Ancroft place. The latter was then burdened with a 
right-of-way, under the deed referred to, in favour of Davis, 
Ellwell and Henderson, but, admittedly, not in favour of the 
other portion of the same lot subsequently sold to McCully. and 
now tlie property of the appellant. Nor is there evidence to 
shew that, in fact, it was used by the owner or by others with 
her knowledge and consent as a roadway for the benefit of that 
adjoining property.

It is not easy for me to understand how of two 
properties owned and possessed by the same person one could 
be burdened in favour of the other with an easement of this 
kind except by some express act of the owner manifesting a» 
intention to impose such a burden.

I was much impressed at the argument by the terms of tin* 
deed to Henderson. There is no doubt that Mrs. Patrick, at 
the time that deed was passed, by an excess of precaution, re
served to herself the right to give a passage over “Ancroft

9980
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place.” then her property, to whoever might subsequently buy 
that portion of lot No. 22 now owned by plaintiff, but she did 
not exercise that right, presumably because she was not asked 
to do it by McCully when he bought his property. Further, it' 
a right-of-way then existed over “Ancroft place” in favour of 
tl - balance of lot No. 22, now owned by appellant, why make 
that reservation? The description contained in McCully‘s deed 
of sale, in my opinion, very clearly excludes “Ancroft place,” 
and, if at that time no right-of-way existed over it for the ben 
fit of the property lie bought, I do not understand where the 
foundation of the right now asserted can be found.

The statute is not intended to create a right, but merely to 
give effect to some right in existence at the time the deed of 
conveyance is made. The only easement that passed by virtue 
of the section of the Act relied on is an easement, “belonging or 
in anywise appertaining” to the land conveyed, that is to s:i.v. 
In-longing or to the land at the date of the con
veyance. All the Judges below have found that no title had. at 
that time, been acquired by user to a right-of-way over “An
croft place,” and 1 cannot find in the evidence anything that 
would justify me in reversing the two Courts below on this 
question of fact.

I would dismiss with costs.
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Dames, J. :—The main questions involved in this appeal, are, 
first, whether Helen McCully, the predecessor in title of the ap
pellant as grantee under the conveyance from Rachel Patrick, 
dated November 21, 1887, acquired a right-of-way over “An
croft place,” the fee simple title in which was vested in Rachel 
Patrick. This “Ancroft place,” so-called, was a nil-dr-sac run
ning off from Sherbourne street in Toronto and lying immedi
ately south of the lands conveyed as above to Helen McCully. 
Secondly, whether “Ancroft place” was a public street?

I agree with the Court of Appeal, and the trial Judge that 
there was no reasonable evidence of dedication. 1 do not think 
the “place” or way in question ever was a thoroughfare. It was 
merely a cul-dc-sac for the convenience of a few property 
owners abutting on it on the south and east. In the deed given 
hy the former owner, Mrs. Rachel Patrick, to Henderson in 1884 
of one of the plots of land to the south and east of this “place” 
or “street,” there was granted to Henderson and his assigns 
a right-of-way
••ver and upon the said street fifty feet wide in common with the said 
Km-liel Patrick, her heirs ami assigns and the persons to whom she or tier 
late husband has already or may hereafter grant any portion of said lot 

abutting on said street.
1 think tile object and purpose of this clause was to place
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beyond doubt tin* fact that the right-of-way granted to Hender
son was not to be an exclusive one, but one to be used in com 
mon by him and Mrs. Patrick and those to whom she or her late 
husband had granted or might grant such a right.

It did not reserve to Rachel Patrick any rights over tlii> 
lane or way which she did not have without it. The fee in the 
lane was in her. She did not grant Henderson an exclusive 
right-of-way, but one in common with herself, and certain • 1« 
finite other persons, her grantees. The clause neither enlarged 
nor abridged her rights over the lane, and I think the trial 
Judge's construction of its meaning a sound one and that it 
meant no more than reserving common right* in the way for 
those to whom she or her husband bad granted or might grant 
them as grantees of the lands “abutting on the street.”

The deed or conveyance to the plaintiff’s predecessor in 
title, Helen McCulIy, did not either bound the lands conveyed 
to her on this “place,” “street,” or “lane,” nor did it use any 
language indicating any connection between the two or any 
right-of-way as existing or contemplated by the partit* between 
the lands conveyed and the street or lane. The lands conveyed 
are expressed as licing * * d on one side by Maple avenue,
on another side by Kherbourne street ; but “ Ancroft. place" is 
*i “way,” “street,” “place,” “lane” or otherwise is not men
tioned or referred to.

I do not think there Is any evidence of a dedication of th- 
way or place to the public or of any acceptance of such a dedi
cation by the municipality.

Mr. Tilley rested his case largely upon the contention, that, 
while the deed to Mrs. McCully made no reference to any right 
of-way over the street or place which was called, as he said, 
Rachel street, and had at one time u board with that name upon 
it affixed to one of its sides, still the deed must he construed by 
reference to and along with section 12 of the Law and Transfer 
of Property Act, R.S.O. ch. 119. 11 is contention was that the
deed plus this statute operated to convey to Mrs. McCully a 
right-of-way over this street, place or lane, as being within the 
words of the statute a way or easement “held, used, occupied 
and enjoyed and taken or known as part or parcel thereof."

The fact that there was a visible road or lane existing along 
the south side of the lands conveyed to McCully and that access 
to and from such lands to the lane was at any rate possible and 
had been at times resorted to and used by the occupiers of these 
lands, was pressed by Mr. Tilley. Hut these intermittent and 
casual users established no right, and it would be a dangerous 
construction of the statute to hold that, under the proved facts 
of this case, it created and passed such a right-of-way as is con
tended for. The lane was not established for the benefit of these
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hinds of tin* appellant. They were bounded by publie streets 
on two sides, and, of course, no way ns of “necessity” could be 
contended for. In delivering judgment of the Court, in the case 
of Watts v. I\ i Ison, (> ('ll. App. 166, at 173. Mellish, 1,..!.. cites 
with approval the following sentence from the unanimous judg
ment of the Exchequer Chamber in Voldin v. Mustard. L.K. 1 
(j.lt. 156, at page 161:—

There is a distinction between easements, such as n right-of-way or 
ea-i-ments used from time to time, and easements «if necessity or continu 
h:i . «‘iisements. The cases recognize this distinction, and it is clear law 
that, upon a severance of tenements, easements used as «if necessity, or in 
their nature continuous, will pass by implication of law without mix 
w a.'-, of grant; but with regaril to easements which are used from time 
t" time only, they «In not puss, unless the owner, by appropriate language, 
»lcx\> an inlention that they should pass.

I have read the cases called to our attention on the construe- 
• on of sec. (i, sub-sec. 2. of the English Conveyancing Act, 
from which the Law and Transfer of Property Act, ll.S.O. eh. 
1111. is taken. The two sections are substantially alike. The 
Ontario section reads;—

Every conveyance of land, unless an exception is specially made therein, 
shall lie held and construed to inchule all . . . ways . . . easements 
. . . and appurtenances whatsoever, to the lands therein comprised, be
longing or in any wise appertaining, or with the same demised, held, used, 
" cupiisl and enjoyed, or taken or known as part or pamd thereof.

The cases establish, I think, the question as to whether a 
claimed way or easement passed or not under and by virtue of 
tin* statute to be one of fact to he determined on the circum- 
stances «>f each ease. The question before us is, whether before 
ami at the date of the conveyance from Mrs. Patrick to Helen 
Eliza Mel'idly in 1877, the way in question was a way really and 
actually used and enjoyed with the property conveyed, or taken 
or known as part or parcel thereof. If it was so used and en
joy. «I or taken or known, then it passed to the plaintiffs by the 
very words of the grant and the Act. In International Tea 
Storm Co. v. Hobbs, [19031 2 Ch. 165, Karwell, J., at 172, refer- 
ring to a decision of Blackburn, J., in Kay v. Oxley, L.R. 10 
Q.lî. 360, goes on to say:—

He (Blackburn, .f.), therefore, as I understand him, treats the only 
relevant question as licing: Was the way in fact enjoyed at the «late of tin* 
convi-ynnce? If so, the fact that it was enjoyed under a license which had 
nut been revoked was immaterial. If it had been enjoyed without any 
license at all for a number of years, although no prescriptive right had 
Imm ii or could have been acquired, still it was in fact enjoyed. It is in 
each cise a question of fact to lie determined on the circumstances of the 
cbm- whether it lias, or has not, been enjoyed within the meaning of tiie
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On this erucial question the trial Judge has, on evidence 
which seems to me amply sufficient, found against the plaintiff.

The Appeal Court has agreed with that finding; and, con
curring with it, as 1 do, 1 think it disposes of the appeal.

SINTLAIB. Idinoton, J. (dissenting) .-—The late Mr. Patrick owned a
( dissenting) ldock of land in the south-east angle of Sherbourne street ami 

Maple avenue in Toronto, out of the south-east part of which he 
carved and sold and conveyed two parcels, each sixty-six feet 
wide fronting upon a street fifty feet wide and named by some 
one after his wife “Rachel street.”

He devised the remainder of the block to his wife. She, 
after his death, conveyed in 1884 to one Henderson, another 
part of the original block comprising all that remained thereof 
unsold south of the northerly limit of said Rachel street and 
east of the line of the lands her husband had conveyed as stated 
above, and included part therein of what was to have apparently 
been a continuation of Rachel street. The terms of this latter 
conveyance in relation to Rachel street 1 will refer to presently.

The result was to leave vested in Mrs. Patrick a block of 
land two hundred and live feet six inches on Maple avenue by 
one hundred and forty-seven feet nine inches on Sherbourne 
street, lying next to and on the said northerly line of Rachel 
street.

She sold, for $8,000 and conveyed by deed of November 21, 
1887, to Mrs. McCully, this remaining block of land describing 
it by metes and bounds. The southerly boundary given therein 
admittedly coincides with the northerly line of Rachel street.

That conveyance made, pursuant to the Act respecting short 
forms of conveyances must be read as if it had incorporated 
therein the substance of sec. 12 of the Law and Transfer of Pro
perty Act, of which the first part thereof is as follows:—

12 (1). Every conveyance of land, unless an exception is specially made 
therein, shall ho livid and construed to include nil houses, out-hoii-ss, 
edifices, barns, stables, yards, gardens, orchards, commons, trees, xximmI*. 
underwoods, mounds, fences, hedges, ditches, ways, waters, watercourse», 
lights, liberties, privileges, easements, profits, commodities, emoluments, 
hereditaments and appurtenances, whatsoever, to the lands therein com
prised. belonging or in any wise appertaining, or with the same deni Ned,
1 eld, used, occupied and enjoyed, or taken or known ns part or parcel 
thereof.

The question raised herein is, whether or not that convey- 
slice so read contained n grant of the right-of-way over said 
part of Rachel street for the distance of one hundred and thirty- 
six feet unappropriated by the earlier conveyance to Henderson 
and leading ont to the said Sherbourne street.

The evidence makes it very clear that before and up to the
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time of the conveyance to Mrs. McCully this space of land was 
designated as a street by the name first given it of Rachel street 
or “Ancroft Place” later placarded on the southerly fence 
hounding same; that it was not assessed hut treated by the assess
ors as a street from and including the year 1887 when first 
annexed to the city down to the trial hereof; that the lands 
lying to the south of it conveyed by Patrick as already stated 
were assessed according to their frontage on Rachel street or 
“Ancroft Place” as if a public street and Henderson’s was 
similarly treated ; that it was fenced on either side and on the 
end abutting what was sold to Henderson but not fenced on the 
Slierbouriie street side ; that the appearance thus given it was 
that of a public street ; that from such appearance any person 
buying the land sold and conveyed to Mrs. MeC’ully would 
clearly assume it was such or at least a right-of-way giving a 
rear access to any one purchasing or using said land ; that said 
land sold her was a much more valuable piece of land with such 
right of access than if it had it not; that l)r MeCully, her hus
band, in treating for said land was told by the agent of Mrs. 
Patrick, that “Ancroft Place” or Rachel street was a public 
street just as its appearance indicated ; and that when Mrs. 
Patrick conveyed to Henderson it was by her deed to him ex
pressly declared said street was “fifty feet wide and ran from 
Sherbourne street to the land hereby conveyed,” and provided 
in the said deed to him as follows:—

CAN.
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Together with tin* free ami uninterrupted u-e and rig!it-of way .it all 
tinivs in |M*r|ietuity to the *aid .lames Henderson. hi* heir* and u**igns, 
and hi* and their Menant*, in. over and upon the said street fifty feet 
wide, in common with the >aid Rachel Patrick, lier heirs and ns-ign* and 
the person* to whom she or her late htishimd ha* already or may hereafter 
grant any part of said lot twenty-two abutting on an id street. The said 
dec-ribed land* hereby granted and the said street (fifty feet wide) are 
'lewn <>n the surveyor's diagram hereunto annexed.

The lot twenty-two thus referred to was the block originally 
owned by Patrick. The only part of it thus left vested in Mrs. 
Patrick and for and in respect of which her use of this street in 
common with others was thus provided for, was the land which 
she three years later conveyed to Mrs. Met hilly under whom ap
pellant claims. If that is not a reservation and declaration that 
tlie right-of-way is “to he held, used, occupied and enjoyed, or” 
to lie “taken or known as part or parcel thereof,” of said 
land for which it was thus expressly reserved, what was it for? 
It is said she owned the legal estate in the street and hence 
argued she had no need to reserve anything hut had it as of 
right. Many people own the legal estate in a street, hut their 
right of travel thereon rests not on such legal estate hut on the 
law and facts constituting it a public highway.
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It was tin* incompleteness of the dedication herein that 
rendered lier right to the use thereof in any way doubtful. And 
if she had happened to give by her several grants, including 
that to Henderson, rights-of-way to be used by each of these 
grantees, in common with the others named, over the place, ami 
failed to reserve tin» like right to herself and said nothing more, 
then clearly she would have faced tin- very grave difficulty that 
these grants of right-of-way to such a specific number of enuim r 
ated persons, or a class of persons, in common, might be treated 
ns exclusive of any other. If there had been no right-of-way re
served, then those having in such case a grant of way in com 
moil to and for themselves as grantees thereof, might have 
claimed these as exclusive rights-of-way and restrained any on 
else using tin- same place for right-of-way to serve any other 
property, such as tin- remainder of the block. This is so common 
an incident in transactions relative to rights-of-way. or rights- 
of-way in common, that one is surprised to hear it argued tlm: 
as of course because she had tin- legal estate therefor she could 
grant to some one else an equal privilege and destroy the valu 
of the right-of-way she had granted. The very argument put 
forward now for respondent rests upon this right of exclusion, 
or might have been rested thereon to protect those others who 
alone had rights in common to travel there if none had been 
reserved to serve the other property. If nothing else had inter
fered they need not have feared intrusion from any one else.

It is by getting a clear conception of what the actual legal 
position would have been under grants in common limited to 
only a certain class of persons and the rights springing there
from, that we get a clear notion of what this reservation meant 
in law. It is idle to talk of her legal estate, for that would not 
have entitled her in face of limited grants in common to invade 
such rights and derogate therefrom by either intruding upon 
tin- privacy or cumbering improperly a way confined to a few.

Of course there- are so many indications of a purpose to 
dedicate to the public this space of ground, that the legal rights 
I am illustrating by may not be needed to protect appellant. 
The simple and clear propositions of law involved in this reser
vation and its consequences under the circuinstanci-s ought, 
however, to suffice.

It seems quite clear that this reservation to serve the uses 
of the land later sold to Mrs. McCully, was well designed in law 
and enabled Mrs. Patrick to add thereby to the value thereof 
whilst in her hands and to make of it merchandise, ns beyond a 
shadow of doubt she did. And when her grant to Mrs. McCully 
Ls read in light thereof, and all else that appears in the sur
rounding facts and circumstances, which in every case must be 
considered if proper effect is to Ik- given to deeds made under
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said Act, there is no doubt in my mind but that the right-of-way 
over “Ancroft Place” to serve the land conveyed to Mrs. 
McCully, passed by that grant. There is also some evidence of 
an actual user of the space as a right of way to reach a rear 
entrance to said lands by means of bars when the lot was used 
as a pasture field before the grant to Mi's. McCully.

If the intention existed, as seems pretty evident it did, to 
dedicate the said land as a public highway, and only failed, if 
it did fail (as to which I express no opinion) for want of clear 
acceptance by the public, or authority representing the public, 
there was at the time of the said grant surely the clear purpose 
that the right-of-way was to be taken and enjoyed as part of the 
thing granted unless we are to suppose the people bargaining 
were bereft of common sense. It was so clearly to the advantage 
of her selling, to give it and get for it a price nowhere else avail
able. and of her buying, that she should acquire what would be 
worth to her more than to any person else. She or her suc
cessors in title ought not to be made to buy it over again.

It is urged the description in the deed being by metes and 
hounds instead of using the line of Rachel street or ‘‘Ancroft 
Place” as one of the boundaries rebuts the presumption. A 
glance at the plan shews this was impracticable or inexpedient 
because the southerly boundary of the land conveyed ran in a 
straight line past and beyond the limits of “Ancroft Place.” 
If Mrs. Patrick " * of selling the whole block to Mrs. Mc-
Cully had sold to any one a rear lot carved out of it and 
not fronting on either Sherbourne street or Maple avenue, but 
of which the boundary on the south coincided with the north 
line of “Ancroft Place” and no entrance or exit had been pro
vided on either Maple avenue or Sherbourne street, and no 
more had appeared in the deed than in this to Mrs. McCully, 
and the grantee had been perverse enough to want a way of 
necessity to either Maple avenue or Sherbourne street, instead 
of using this apparent road Ancroft Place furnished, how would 
such a grantee be treated by any Court hearing him insist on 
such a way of necessity f Would the Court not tell him that it 
was clear lie had a way out by “Ancroft Place” and could not so 
insist? Would it not be clear that on the facts this was a way 
“enjoyed or taken or known as part or parcel” of the land 

granted him?
In every case of this sort the facts must be looked at and 

the true position inferred therefrom or injustice may be done in 
many cases. The leading authorities were all cited and if the 
case is reported they will appear in tin* report of argument 
hereof. I have examined many of those cited and others, but 
do not think it necessary to review them. For those, however, 
who desire to know more accurately than I can express
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myself what I think should ever guide in such eases, I would 
refer to the language of Cotton, L.J., in Birmingham, Dudtnj 
and District Hanking Co. v. Boss, 38 Ch.D. 205, at foot of page 
308 and top of page 309, where he was dealing with a ease re
garding a question of light and the implied rights of the paries 
resultant from their dealings. The ease may not appear so ap
posite as others to he found in some of the leading eases, hut his 
language is so expressive of the principle to he adopted in this 
class of cases that I need not seek elsewhere a means of present
ing it. If such must he the view to he taken regarding an 
implied obligation, how much more so relative to the effect of an 
express grant carrying what corresponds thereto so far as the 
language of the statute will fit the facts.

Although much has been urged as to dedication and the cas. 
has gone off in that way in the Courts below, I do not think it 
necessary to deal therewith to dispose of the action. The action 
fails on the merits as to the alleged trespass without disposing 
of a number of interesting legal questions, and should be dis
missed with costs. The appellant is entitled to an injunction as 
prayed for in his counterclaim restraining the respondent from 
olwtructing or otherwise interfering with the appellant's user 
and enjoyment of “ Ancroft Place” for the purposes of a way.

Durr, J. (dissenting) :—There an» several grounds upon 
which 1 think this appeal ought to he allowed. My views can. I 
think, he best stated by setting out first in chronological order 
the mon» important material facts. The accompanying sketch 
shews the situation of the appellant’s property. The street 
marked as “50-foot street” on the sketch is the way which will 
he hereinafter referred to as Rachel street or “Ancroft Place." 
The whole of the property shewn in the sketch including the 
“50-foot street” is comprised in lot 22, as shewn upon a plan 
that, at the commencement of the transactions to which I shall 
have to refer, was registered in the registry office of the county 
of York, as plan No. 329. On this registered plan the “50-foot 
street” is not shewn, in 1874 one Thaddeus Patrick became 
the owner of lot 22. Although not shewn on the plan, this “."ill- 
foot street” was then an existing street having defined northerly 
and southerly limits. On the south side there were two adjoin
ing houses having a common party-wall facing the street. In 
1875, Patrick conveyed one of these houses together with a 
block of land having a frontage of (>(> feet on Rachel street to 
the Rev. Jos. Ellwell. The northern boundary of the plot of 
land is described in the conveyance as “the southern limit of a 
street 50 feet in width.” In 1882, after the death of Thaddeus 
Patrick, Rachel Patrick, his widow and devisee, conveyed the 
adjoining house, together with the plot of land connected with
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it, to Dr. Davies, and the northerly boundary of this plot is can. 
described in the conveyance as “the southerly limit of a street s 
50 feet wide.” At that time the street appears to have ex- 1913
tended easterly at least to the boundary between the lots 22 and -— .
23. In 1884, it is stated by one of the witnesses that there were 1 K(rhHS 
stables on the southerly side of the street, at least as far east as Sinclair.
that line. At that time (1884), there were ornamental trees n~
following the line of the street on both sides, and there was a («wmi.,gi
well marked waggon track in the centre. Some time prior to 
July 8, 1884, it does not appear precisely when, a survey of lot 
22 was made, and a plan drawn which was attached to a con
veyance of part of the lot from Rachel Patrick to James Hender
son. that was executed on that date. The accompanying sketch 
reproduces this plan with the addition of the legends “appel
lant’s property,” “property sold to McCully,” and the dotted 
line running north and south between Maple avenue and Rachel 
street. The street in question is the subject of various stipula
tions in this conveyance. It is deserilwd as running easterly 
from Shcrbourne to the “land hereinafter conveyed” and as 
being of the
full width of 50 feet measured across -.aid street and at right angles to its 
northerly and southerly limits.

The other provisions relating to it are as follows:—
Together with the free and uninterrupted use amt right -of-way at all 

times in jierpetuity to the said .lames llelidei>oii. his heirs or assigns, and 
his and their servants in. over and upon the said street fifty feet wide, in 
common with the said Rachel Patrick, her heirs ami assigns, and the 
persons to whom she or her late hushuml has already or may hereafter 
grant any part of said lot twenty two ulmtting on said street. The said 
described lands hereby granted and the said street (fifty feet wide) are 
shewn on the surveyor's diagram hereunto annexed.

Together with the right at any time after one year from the date 
hereof to register the plan of sub-division of said lot twenty-two as here
unto annexed and shewing when registered the lund lierehy granted to the 
said James Henderson, ami the said fifty feet street and for that purpose 
to use ami sign the name of the said Rachel Patrick ami her assigns.

And the said party of the first part hereby further covenants with 
tin* said party of the second part that upon any laying out or plotting of 
said lot twenty-two and upon any plan thereof whether for the purposes of 
registration or otherwise, the said street of the full width of fifty feet 
shall be laid down and appear as the same is shewn on the hereunto an
nexed diagram.

In 1887, the munie s of Toronto were extended
so as to embrace part of the township of York and thereafter 
the locality in question came within the limits of St. Paul’s 
Ward. In the summer of that year lot 22 was for the first time 
placed upon the municipal assessment rolls of Toronto. Mr.
Vuwin, a well-known surveyor in Toronto, who was the assessor
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years thereafter, gave evidence at the trial. He says that tl 
area included within Rachel street, as shewn upon the sketch,

PKIF.R8
was laid out upon the ground as a street and was entered 
by him in the assessment roll as a public street running off Slier-

Sinclair. bourne street : that this area was treated as the site of a pub

Duff.J.
(dissenting)

lic highway and as such was not assessed and was not taxed by 
the municipal authorities down to the time of the trial in l'.M 1. 
He says, moreover, that the Ellwell, Davies and Henderson pro
perties were assessed as fronting on this street.

It was in November, 1887. that the whole of that part of lot 
22 situated north of the northerly limit of Rachel street and 
of the lands conveyed to Henderson, including what is now the 
appellant's property, was sold by Mrs. Patrick. Before going 
into the details of this transaction it may be noted that by this 
side Mrs. Patrick divested herself of all the lands she then held 
adjoining or in any way communicating with Rachel street. 
The purchaser was a Dr. Met'ully. The conveyance was tak n 
in the name of his wife, but the purchase money was paid by 
him, and it was lie who made the agreement of purchase. Dr. 
McCully was then living in Toronto, though a few years after
wards, for reasons which he explains in his evidence, he went to 
the United States. He was examined as a witness at Dallas. 
Texas, in May, 11)11, six mont Ils before the trial. It was not 
suggested in cross-examination that he had any interest which 
could in any way affect his evidence, and though there was 
ample time after his examination before the trial to investi-uTi
ll is statements he was not contradicted in any material partieu- 
lar. He says that, in 1887, he accidentally learned that the 
Toronto Street Railway Co. was likely to extend its line across 
the Rosed a le ravine on Sherbourne street past the property i 
question. He says he had had his eye on the property since 1SS4 
and that immediately (having ascertained that it was then on 
the market) lie entered into negotiations for the purchase of it. 
Mrs. Patrick’s agent, through whom he bought the property, 
was a solicitor practising in Toronto, and McCully says he 
made it a particular point to ask him whether the road at the 
south of the property was a street and that he was assured by 
the agent that it was. He regarded the point as of great im
portance, he says, because his plan was to divide the property 
into four 50-foot lots facing Maple avenue with stables in the 
rear, having an entrance from Rachel street. That entrance he 
considered, he says, enhanced the value of the property by at 
least $1,000. In the following year he changed his plans, and 
sold the property en bloc to one James Dickson, a commisdon 
merchant in Toronto. Dickson built a house upon it and a 

». He placed a gate on Maple avenue and another opening85
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on Rachel street, and the stable could he approached by either CAN.
entrance. Dickson kept horses in the stable two or three days
each week during several years. Sometimes he used the Maple 1013

avenue entrance, sometimes the Rachel street entrance. One ----
would gather from his evidence that he used the Maple avenue 1KIKKS 
entrance more frequently during the first two years. After- Simlxir. 
wards, the Sherbourne street bridge having been built in 1890, |^-J
he used the Rachel street entrance more frequently. In 1895 alimenting) 
In- sold the house, retaining the stable, and left Toronto to 
resitle elsewhere. In 1897 the stable was mortgaged, and in 
1899, through a sale made under a power contained in the mort- 
gage. the stable became the property of Mrs. Coekburn to whom 
the house had already been sold. During the four years which 
elapsed between Dickson’s departure and the purchase of the 
stable by Mrs. ('oekburn. the stable appears to have been occu
pied during two winters and summers and the Rachel street 
entrance was used by the occupants. From 1899 down to 1909 
the stable appears to have been let from time to time and dur
ing the whole of the period the Rachel street entrance was 
made use of by the tenants of the stables as well as for various 
other purposes connected with the appellant’s property, such 
for example as tin- collection of garbage by :!i municipal seav- 
enging department. In the meantime Henderson had built a 
house at the end of the street on tin- property acquired bv him 
from Mrs. Patrick by the deed of 1884. Sidewalks had been 
laid down, the roadway improved, n gas lam]) hail been set up in 
front of Henderson’s gate by the City Fire Department under 
the authority of the municipal council at the expense of the 
city; the name Rachel street had In-en changed to “Ancroft 
Place.” The present appellant bought the property in 1905 
from Mrs. (’oekburn and built on it a brick stable with an 
entrance from Ancroft Place. In the various instruments deal
ing with the property subsequent to McCully’s conveyance to 
Dickson, the property was described as fronting on a street. In 
1910 the respondent, having in the meantime acquired the 
Henderson, Ellwell and Davies properties, that is to say. the 
properties adjoining Ancroft Place with the exception of that 
owned by the appellant, obtained from Mrs. Patrick a quitclaim 
of her interest in the site of the street, and then proceeded to 
block up the entrance to the appellant’s propertv from “ Ancroft 
Place.”

In these circumstances the appellant’s title to a right of 
access to Sherbourne street by way of “Ancroft Place” may be 
supported, it appears to me, on at least two grounds; first, an 
express grant of the right, and secondly, I think the conduct of 
Mrs. Patrick, before and after the side to McCully, taken to
gether with the circumstances of that transaction, disentitle her
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and her successor ( who is not and does not pretend to he a 
purchaser for value without notice) from preventing the appel- 
hint using Rachel street as a street affording communication 
to and from Sherbourne street with the southern boundary of 
her property.

The facts established justify the inferences that Mrs. Patrick 
and her late husband always entertained the design that Rachel 
street should be a street affording access to the parts of lot 22 
adjoining it; that in accordance with that design she had the 
street surveyed and laid out as a street on the ground in ls>4. 
that the sale to McCully in 1887 proceeded on the footing that 
the property was bounded on the south by a street and that this 
circumstance was one of the elements of value which went to 
determine the price paid by McCully ; that thereafter in accord
ance with the same design Mrs. Patrick permitted the suev sive 
occupants of the property bought by McCully to use the s ivct 
as of right for all the purposes of a street ; and that these pur
chasers acting as she intended they should act and as the situ
ation created by her naturally encouraged them to act. pur
chased and dealt with this property from time to time upon the 
same footing upon which the side to McCully took place.

The first point of importance is that Mrs. Patrick in s« !iing 
to McCully in 1884 dealt with the property sold upon th loot
ing that the area known as Rachel street was set apart pmuiin- 
ently as a street for the accommodation inter alia of th pro
perty sold and that she dealt with it in this way deliberately 
with the object of getting the benefit of this circumstance in 
the price realized upon the sale.

I have already pointed out that, by the sale to Hen ! rson 
in 1884, Mrs. Patrick dispossessed herself of all of lot 22 xeept 
that parcel afterwards sold to McCully and Rachel strei A> 
a result of the stipulation in the conveyance to McCully. h'achel 
street became useless to her for any purpose except as alVonlimr 
a means of access to the parcel afterwards sold. Ilnelerson 
was expressly given the right to use it as a street; tin other 
property owners on the south side already had that right The 
street was formally laid out on the ground as such, and a plan 
was prepared of it which Henderson was given the r gilt to 
register after the expiration of a year. In no circumstance 
could this plot be used by her in any manner inconsistent with 
its destination as a street without the consent of these owners, 
and if Henderson chose to register the plan, the street would 
“be converted into a public highway.” Obviously in a prac
tical sense her interest in Rachel street consisted solely in the 
fact that the right to use it as a street gave additional value 
to the property on the north side which she still own <1. I» 
these circumstances it is hardly conceivable that in selling that
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property she should think of separating the title of that pro- CAN 
pert.v from the right to use Rachel street. By doing that she 
would he denuding the property sold of an obvious and import- 1913
ant element of value without n-taining anything which would ----
1m- of any present or probable value to her; because, apart from *>ETKKS 
other considerations, it is obvious that if Henderson registered simi.mr.
the plan, and the street in consequence became a public street, -----
the purchaser would get the benefit of it whether In* had paid (dlwniinn 
for that benefit or not. The declaration in the conveyance to 
Henderson shews that she had this in contemplation at the 
time the street was laid out in 1884; and her subsequent con
duct is hardly consistent with any other view than that she sup
posed the purchaser of the McCully property had acquired the 
right to use the street. In face of the declaration in the deed 
of 1884, it cannot be supposed that Mrs. Patriek was not alive 
to th<- advantages of Rachel street as nil accommodation-to the 
property on the north side. Is it conceivable, if on the sale to 
McCully she deliberately withheld the benefit of this accommo
dation (and we must imagine this in order to suppose that it 
was not taken into account as an element in the price), that 
she would have remained silent ami inactive for the 22 years 
following that sale while the street was being actively enjoyed 
(for at least 18 out of the 22 years) as an accommodation bv 
Mc( ally’s successors in title!

I do not think it is conceivable; and 1 do not think it is 
consistent with the facts to suppose» that the right to use 
Rachel street as a means of access to the property sold was not 
regarded by Mrs. Patrick as one of the elements of value which 
were represented by the price paid by McCully.

Mrs. Patrick’s intention being that the title to the property 
afterwards sold to McCully should not be separated from the 
right to use Rachel street, but that Rachel street should he a 
permanent street for the accommodation inter atin of that pro
perty there can. I think, he little doubt that McCully was in 
fact invited to enter into the purchase (as it was intended by 
tin- vendor he should he) on the footing of Rachel street being 
of that character; and that he did enter into it upon that footing.

In this connection the importance of the fact of Rachel 
street having been laid out on the ground as a street has. I 
think, been overlooked in the Court below. The effect of it 
is shewn by the action of Mr. Unwin, a surveyor of long ex
perience, when he came to assess lot 22 in the summer of 1887.
Wlie saw led him to treat Rachel street as a public street; 
and I think the significance of what he did has not been suffi
ciently attended to. Ilis duty was to assess all land not speci
fically exempt from taxation. If Rachel street was not a pub
lic street, it was his duty to assess it. On the other hand if
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it was a public street it was his duty to take that fact into < i- 
sideration in putting a value upon the property having an >s 
to it. There can be no doubt that this was done. This coil - 
quence followed from the fact that this public official, who of 
course knew his duty and who was at the time an exporhn I 
surveyor, deliberately concluded from whait he saw in 1887 that 
this street had been laid off as, and in fact was, a public street.

(dissenting) In these circumstances, having regard to Mrs. Patrick’s
known intention respecting this street, one cannot doubt that her 
agent was acting entirely in accordance with his duty in answer
ing McCully’s inquiry as McCully says he did or that Met illy 
in view of the visible signs that Rachel street had been set apart 
as a street, was entitled to accept the agent’s assurance as In- 
says he did, and to act upon the footing of Rachel street bring 
in reality that which it appeared to everybody to be.

In passing one may notice Mr. Ludwig’s contention that tin- 
absence from the deed to McCully of any reference to Rachel 
street justifies the inference that McCully asked for a right of 
way, and -that it was refused. Such a supposition is, for the 
reasons 1 have already mentioned, altogether untenable ami, 
moreover, it is impossible to suppose that the respondent, who 
claims through Mrs. Patrick, could not have ascertained who 
the agent of Mrs. Patrick was and contradioted McCully’s I• sti- 
mony if it was not in accordance with the fact. There an- two 
alternative grounds in my opinion upon which in these cirrinn- 
stances McCully could have maintained his right to use Rachel 
street as against Mrs. Patrick.

1st. The laying out of the property in the manner referred 
to and the representation of the agent that Rachel street was a 
street, might reasonably have led to the belief in the mind of 
McCully that the street was in fact a public highway. Ii so. 
then the vendor would be estopped from denying that it was so 
in fact.

2nd. If that was not the belief which the existing cin imi- 
stances and the agent’s assurance were calculated to créât-- in 
McCully’s mind, then at least the statement of the agent was in 
the circumstances < as it was no doubt intended, to
convey to McCully an assurance upon which he was entiti I to 
rely that Rachel street was wlmt it appeared to be, namely, a 
street laid off as a permanent accommodation for the prop tty 
he was negotiating for, and it amounted to a representation t 
the property was being offered for sale on that footing. In v 
circumstances such a statement so intended would amount t<» a 
promise that no obstruction would be placed in the way of the 
enjoyment of the street by McCully or his successor in title 
binding on the vendor within the principle of Piggotl v. Strat
ton, 1 DeG. F. & J. 33, as explained in Spicer v. Martin, 11 App.

443
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Cas. 12, at page 23. The Statute of Frauds would he no ob
stacle in the circumstances of this ease. It was, of course, 
argued that such a promise ought to have been expressed in the 
deed. The same argument was presented in Piggott v. Stratton,
1 DeO. F. & J. 33, and it is dealt with by Lind ley, L.J., in 
Martin v. Spicer, 34 Cli.D. 1, at page 12; see also Heilhut, 
Sjimons <£' Co. v. Ilucklcton, 11913] A.C. 30, at pages 37 and 
49.

The case in favour of McCully s successors is still stronger. 
Tin- effect of the representation conveyed by the conduct of Mrs. 
Patrick in dealing with the property would be intensified as 
every year passed by and as Rachel street continued to be used 
by the occupants of the property in question under the belief 
that they were rightfully entitled to the enjoyment of it, and 
as the property continued io lie assessed for taxation purposes 
upon that assumption. It is argued that there is no evidence 
shewing Mrs. Patrick to have been aware of this user. That I 
think is of little, if any, importance in view of the fact that the 
evidence points so clearly to this user being in accordance with 
Mrs. Patrick's own intentions. In these circumstances, the ap
pellant is, I think, entitled to rely upon the principle stated in 
various forms in ('airiuross v. Porinu r, 3 L.T. 130, 3 Macq. 829. 
by bord Campbell ; in Oliver v. King, 8 De(4. M. & (i. Ho, nt 
118; in Hassell v. Watts, 10 App. Cas. 390, at 613.

The appellant’s case, however, does not. in my opinion, rest 
upon the above considerations alone. The conveyance from Mrs. 
Patrick to McCully must be construed by reference to section 
12. of chapter 119, R.S.O., which is as follows;—

12.—(1) Every conveyance of land, unless an exception is specifically 
niaiN' therein, shall be held and construed to include all houses, out-houses, 
edifices, barns, stables, yards, gardens, orchards, common*, trees, 
wood*, underwoods, mounds, fences, hedges, ditches, trays, waters, water- 
rotiisfs. light, liberties, primlcgcs, easements, profits, commodities, emolu
ment'. hereditaments and appurtenances whatsoever to ti e lands therein 
comprised, l*dunging or in anywise appertaining, or with the same 
demised, held, used, occupied and enjoyed, or taken or knoicn as jntrt or 
pareel thereof; and if the same purports to convey an estate in fee, also 
the reversion or reversions, remainder and remainders, yearly and other 
rents, issues, and profits of the same lands and of every |mrt and pareel 
thereof, and all the estate, right, title, interest, inheritance, use, trust, 
property, profit, possession, claim and demand whatsoever, of the grantor, 
i". i". out of, or upon the same lands, and every part and parcel thereof, 
with their and every of their appurtenances.

(2t Except as to conveyances under the former Acts relating to short 
forms ..f conveyances this section applies only to conveyances made after 
the 1st day of July, 18fi0.

For the purpose of applying this enactment 1 accept the 
conclusion of the Court below that Rachel street was not a
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public highway. It was nevertheless known generally ns a 
“street” as the evidence of Mr. Unwin abundantly shews. A 
“street” is of course not merely a way. In popular languag it 
signifies a way having, or intended or expected to have Imi s 
on both sides of it. Imperial dictionary, vo. “Street.” .I/o r 
of Portsmouth v. Smith, 13 Q.B.I). 184, 10 App. Cas. 364; /'<- >/ 
v. Plumpstcad Hoard of Works, L.R. 7 Q.B. 183, at 194; Robin
son v. Local Hoard of Harton-Eccles, 8 App. Cas. 798, at 801 ml 
809; United States v. Ha in, 24 Fed. Cas. 940, at p. 943, and pre
sumptively it is a way for the accommodation of all property 
adjoining it. The effect of the stipulations in the deeds aln ady 
referred to was to stamp Rachel street with that character, and 
it may be noted that all these deeds would, ns a matter of course 
(as relating to lot 22, and executed by Mrs. Patrick or her hus
band) be examined by anybody searching the title on behalf of 
McCullv. Mrs. Patrick had, by these stipulations, disabled her
self from using it physically for any purpose inconsistent with 
its character as a “street.” lier interest in it as a “str« t"’ 
therefore was the interest she had as the owner of the property 
sold to McCully as affording a particular means of access to 
that property In its character of “street” or way, it was. from 
her point of view, an adjunct of that property and of no other 
property, and its only value to her in that character was as a 
right which as an adjunct to that property would increa>. the 
selling value of it.

The physical situation, moreover, gave it the “apparent” 
character of a street for the accommodation inter alia of that 
property. It had been laid off on the ground not as a mere pri
vate way for the benefit of specific properties, but as a “street" 
with all which that, as already indicated, implies. Its dim t r 
was obvious as Mr. Unwin’s action and evidence shew; a gate
way affording an entrance to the property on the north could 
not have made that character more obvjous.

In these circumstances it is impossible to class this ac
commodation in its relationship to the property in question as 
a “discontinuous” or “non-apparent” accommodation Its 
permanent character and its obvious relationship to tli pro
perty were plain to every hotly. It seems impossible to hold 
that the signe apparente was wanting.

We are, I think, to apply the above enactment ns if tl lan
guage describing the subjects mentioned were used in tie con
veyance ns descriptive of the subjects intended to be conveyed. 
So construing it I cannot escape the conclusion that the way in 
question, as a way, was “taken and known as part or parcel 
of the property conveyed; that, to paraphrase the words of 
Bowen, L.J., in Haylnj v. Great Western U. Co., 26 Ch It 414, 
at page 453,
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taking the tiling broadly and endeavouring to judge what the intention 
of the parties as expressed by their language is . . . the grantor in
tended to give and that
the grantee “should have” the benefit of this way.

I have not considered the question whether a right-of-way 
has been established by proscription, nor whether “Ancroft 
place” is a public highway. In tin- view expressed above it is 
unnecessary to pass upon either of these questions.

Anglin, J.:—The facts of this case are fully set out in the 
judgment of the trial Judge, 8 D.L.R. 575, 2d O.W.Ii. 441. His 
conclusion, allirmed by the Court of Appeal, that the evidence 
<li<l not establish either dedication of the land in question as a 
public highway, or the acquisition, by prescriptive title, of an 
casement over it, appurtenant to the land owned by the defen
dant. is so clearly right that it is not surprising that the appeal 
on these grounds was but faintly pressed at Bar.

On behalf of the appellant it was urged, however, that the 
preparing and annexing to the Henderson deed (for accuracy 
of description) of a surveyor’s sketch, which shews Ancroft 
place as a lane or private street, had the effect of making it a 
public highway by virtue of sec. 67 of ch. 146, R.S.O. 1877. the 
Surveys Act, continued in 50 Viet. ch. 25, sec. 62, and R.S.O. 
1897, ch. 181, sec. 39. At the time the Henderson deed was re
gistered the land in question was still in the township of York 
and the statutory provision relied on did not then apply to 
township lands. This land, however, afterwards became part 
of the city of Toronto, and, by subsequent legislation, the pro
vision of the Surveys Act was extended to townships: R.S.O. 
1897, ch. 181, sec. 39. Assuming that, either by reason of the 
land coming into the city, or because the subsequent amend
ment extending it to townships should be held to be retroactive 
11 think it should not, Goodcrham v. City of Toronto, 25 Can. 
S.C.R. 246), this statutory provision would apply to the plan 
annexed to the Henderson deed, if otherwise within it, I am of 
the opinion that the legislature did not mean to give to the 
preparation of surveyors’ sketches such as that in question, 
made merely to ensure accuracy of description, the effect of 
dedication ms public highways of any private lanes or streets 
shewn thereon. This ground of appeal, which is not referred 
to in the judgments below or in the reasons for appeal to the 
1'ourt of Appeal, and is said to be now taken for the first time, 
cannot, I think, be maintained.

But counsel for the appellant relied most strongly on a pro
vision of the Law and Transfer of Property Act, 50 Viet. ch. 
20. sec. R.S.O. 1887, ch. 100, sec. 12. The material parts of 
this section, as quoted in the appellant's factum, are as fol
lows
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hvery conveyance of laml, unie** an exception it s]>ecuilly made then in, 
tdiall Ik* held and construed to include all . . . ways . . . easement» 
• • • an<l appurtenances whatsoever, to the lands therein comprised, be
longing or in any wise appertaining, or with the same demised, held, u |. 
occupied and enjoyed, or taken or known as part or parcel thereof.

His counsel contends that this legislation imported into 
tin* conveyance from Mrs. Patrick to Helen MeCully (Nov. 21. 
1887), under which the defendant claims, a grant of a rig! t. 
of-way over the land in question.

Tin* whole effect of this statutory provision is that every con
veyance to which it applies, unless it contains an express . 
ception. is to he read as if the words set out in the section formed 
part of the description of the premises conveyed.

Thaddcus Patrick owned the entire lot, No. 22, which com
prised the lands lying to the south and cast of “Ancroft phi " 
(now the property of the plaintiff), the land lying to the north 
(now the property of the defendant) and also “Ancroft pin " 
itself. In selling the lands to the south and cast he and his v i>, 
who succeeded him in title, gave to their grantees, rights of way 
over Aucroft place” to he enjoyed by them and their niece* 
sors in title in common with the owners of other abutting land.- 
The last of the conveyances of these lands—that from Mrs. Pat
rick to Henderson, made in July, 1884—contains these clans,*, 
which follow the description of the lands conveyed :—

Together with the free nnd uninterrupted use and right-of-way at nil 
times in jw-rpetuity to the said James Henderson, his heirs or assign-, and 
his ami their servants in. over and upon the said street fifty feet wide iu 
common with the mi id Rachel Patrick, her heirs and assigns and the j : 
sons to whom she or her late husband has already or may hereafter grant 
any part of said lot twenty-two abutting on said street. The said tie- 
avrilied lands hereby granted nnd the said street (fifty feet wide) are 
shewn on the surveyor’s diagram hereunto annexed.

To have and to hold unto the said party of the seeond part his heir* 
and assigns to and for his and their sole and only use forever.

Together with the right at any time after one year from the date 
hereof to register the plan of sub-division of said lot twenty-two as In re- 
unto annexed and shew ing when registered the land hereby granted to : lie 
said James Henderson and the said fifty feet street and for that purpo . :, 
use and sign the name of the said Rachel Patrick and her assigns.

And also the following :—
And the said party of the first part hereby further covenants with the 

said party of the second part that upon any laying out or plotting of -aid 
lot twenty-two and upon any plan thereof whether for the purpo-e- of 
registration or otherwise the said street of the full width of fifty feet shall 
he laid down and appear ns the same is shewn on the hereunto annexed 
diagram.

This latter covenant conferred rights only upon the grantee 
Henderson and his successors in title to the property conveyed
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to him. The defendant is not an assignee of it and it is not so 
annexed to the land to the north of Ancroft place that the bene
fit of it would pass by a mere conveyance of that land: lieid v. 
Bickt rstaff, [1909 ] 2 Ch. 305.

The provisions authorizing Henderson to register the plan 
and to use the name of Rachel Patrick and her assigns for that 
purpose has never been acted upon. The presence of these 
clauses in tie* Henderson deed, however, and the special grant 
to him of a right-of-way on the fifty-foot “street” makes clear 
the intention of the parties to it that “Ancroft place” should 
not become a public highway by virtue of what was then being 
done. As a result of the several deeds to Kllwell, Davis and 
Henderson of the southern and eastern parcels, Mrs. Patrick 
remained the owner in fee of “Ancroft place” subject to the 
rights-of-way over it which she and her husband bad given to 
tliesi grantees. The words of reservation in the Henderson 
grant in favour of Mrs. Patrick and subsequent grantees of tin- 
port ion of 'the lot which she still held lying to the north of 
“Ancroft place” were, perhaps, inserted cx majori cautclfi to 
preclude any possible claim by the grantees of the southern and 
eastern parts of lot 22 that they had amongst them an exclusive 
right-of-way over this private street. They probably also ex
pressed Mrs. Patrick's intention at that time with regard to the 
northern part of the lot she retained. Hut they certainly did not 
in any way bind her to make use of “Ancroft place” for the 
purposes of ingress and egress in connection with the land 
which she retained, or to give that right to her subsequent 
grantee or grantees.

As the owner of the fee in “Ancroft place” Mrs. Patrick 
could not have an easement over it. While she held it and 
also the adjoining land to the north there could not be in re
spect of “Ancroft place”
a way. easement or npptirteiinm-e (to that adjoining land) belonging or 
in any wise appertaining, or with the same demised, held, used, oceiipied 
and enjoyed ;

nor, in my opinion, could there then he “a way, iis-ment or 
appurtenance” over “Ancroft place” “taken or known as part 
or parcel of” such adjoining lands. Her ownership of the fee 
in “Ancroft place” was inconsistent with the existence of any 
siuli way. easement or appurtenance in connection with adjoin
ing land also owned by her. It might probably be held on 
that ground alone that the statutory provision invoked by the 
appellant did not give to the conveyance from Mrs. Patrick to 
Mrs Mi-Cully the effect of carrying to the latter the right-of-way 
which the defendant now claims to he appurtenant to the land 
which she bought.

It should he noted that the Ontario statute does not con-
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tain tin* words “or reputed to appertain” which follow the word 
“appertaining” in the English Conveyancing Act. The Kng- 
lish statute might well he taken to include so called “quasi 
easements” which would not pass under the language of tin- 
Ontario Act.

The earlier portions of the section of the Law and Transi r 
of Property Act above quoted clearly do not aid the defend,m 
to substantiate his claim. But he places special reliance on t 
concluding words “taken or known as part or parcel thereoi 
on an assumption that, under them, something may pass xvli h 
is not legally “a way, easement or appurtenance” because , 
cruised over land in which the fee belongs to the owner of tIn* 
tenement to which such “way, easement or appurtenaiie 
if it had a legal existence as such, would belong or appert, in. 
The basis of the appellant’s argument, so far as 1 am abl to 
understand it, is, that if the owner of two adjoining pare \ of 
land—A and B—uses parcel B as a means of ingress ! 
egress to and from parcel A, his exercise of that right over 
parcel B may he regarded as something in the nature of a quasi- 
easement “taken or known as part or parcel of” parcel A. As
suming that these latter words imported by the statute art- 
susceptible of such a construction—I think they are not n 
order to determine whether they accomplish what the appel I ,nt 
maintains they do it because necessary to consider the condit mis 
which obtained on the ground at or before the time Mrs. Me- 
Cully bought from Mrs. Patrick (and perhaps immedi.ii-ly 
afterwards), in regard to the existence or user of “Ancroft 
place” as a means of access to the property now owned by the 
defendant: International Tea Stores Co. v. Hobbs, [19031 J • li 
165; lirown v. Alabaster, 37 Cb.D. 490.

I)r. McCully says that when lie bought for his wife, in 1<"-7, 
the land now owned by the defendant, it was fenced along An- 
croft place.” He says there was a bar or slat gate on the .Maple 
avenue frontage, hut makes no allusion to any opening in the 
fence along “Ancroft place.” While Mrs. McCully held this 
land then* were no buildings on it. James Dickson, who bought 
from Mrs. McCully in 1888, says that the south side of tin- pro- 
“Ancroft place” (then Rachel street). James Lovack. who 
perty was then enclosed by a rough rail fence with no entry to 
built the fence on the north side of Rachel street in Is-'. or 
1877 says it was “just a common fence, straight along, upfi-ht 
boards.” He does not suggest that there was any gate or na il
ing through it to Rachel street. These witnesses were all called 
for the defendant. The only witness who speaks of an open
ing in the fence in question at this period is one White wlm *avs 
he pastured a cow on what is now the defendant’s lot in ls7il-7 
ami again in 1892-3. But White says he never knew tie lane
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nr street by any other name than “Anvroft place.” Yet it was CAN. 
Pulled Rachel street until about 1804. White speaks of the pas- 
turc as being ‘‘through Anoroft place”—“blast.” lie says he 
pastured in the same field in 1802 as in 1876-7, and he speaks of —
;h pasture field of 1802 as being “at the end of Ancroft place” I’ktkrs

—“east, of Ancroft place.” lie then says when he first pas- Sinclair.
hired there, in 1876-7, the fence was “broken down.” Hut in —
fact the rail fence put up by Lovack was at that time newly built. An<lin J‘ 
White's story that he took a vow in through a gate made of bars 
nr slats in a fence on the north side of Rachel street in 1876 or 
1877 appears to be quite unreliable. It may he that he refers 
to a later period after Dickson had bought and, in place of the 
old wooden fence, had erected a wire fence in which he put a 
gate; or that he went in at the eastern end of Rachel street 
through the property afterwards bought by Henderson; or pos
sibly that he went in on the north side, after the fence built by 
Lovack had become “broken down,” through some gap made in 
it by the ravages of time, or possibly by himself as a trespasser, 
lie gives no account of any right which he had to go upon or 
use this land ils a pasture prior to Dicksons ownership. IIis 
evidence is quite insufficient to displace that of Lovack, who 
built tin1 fence in 1876-7; of McPully, who bought in 1887, and 
says he was very anxious about the right of access to Rachel 
street, and that he made many careful inspections of the pro
perty before purchasing (neither of whom suggested that there 
was any gateway in the fence) ; and of Dickson, who says that 
when he bought from Met hilly in 1888, there was no entry in the 
fence forming the boundary between the property which he pur
chased and Rachel street. The defendant, has, in my opinion, 
failed to shew that, at, or prior to the time of Mrs. Met'ully’s 
purchase (or immediately afterwards, if that would suffice),
“Ancroft place” was used as a means of egress and ingress in 
connection with the lain! conveyed to her or that there was any
thing upon the premises to indicate to a purchaser of that land 
that a right-of-way over “Ancroft place” would pass with it.
Moreover, upon this question of pure fact the appellant is con
fronted with the adverse findings of the trial Judge ami the 
unanimous Court of Appeal. Were the evidence supporting 
tliriii less dear than it is, these findings could not be lightly set 
aside. The provision of the Law and Transfer of Property Act 
which the defendant invokes, even if construed as he contends 
it should be, docs not assist him to establish his claim.

His counsel placed some reliance on a statement which Dr.
McCully says was made to him by the “agent” through whom 
he bought from Mrs. Patrick, to the effect that Rachel street 
was a public highway. The name of the agent is not given and 
there is no attempt made to shew that it was within the scope of
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such a representation. Dr. McCully says this agent was tin- 
solicitor in whose office the 'transaction was carried out.

PE":B8
Finally some reliance was placed on the plan annexed in 

the Henderson deed as creating some sort of < estoppel.
But there is no evidence that l)r. McCully, or any one actin '
for him or his wife, ever saw or knew of the existence of that 
plan. The Henderson deed is not in the chain of title to tin- 
property which Mrs. McCully bought, and it may well la- that 
In r solicitor in searching title, if any such search was mail-, 
would not see that deed or the plan annexed to it. There h 
absolutely nothing to shew that any reliance was placed upon it 
at the time of the McCully purchase.

The description of the land conveyed in the deed from Mrs. 
Patrick to Mrs. McCully no reference to Rachel street,
which Is not even given as a boundary of it. Having regard to 
the anxiety which Dr. McCully says he then felt and manifest'd 
as to the availability of Raclu-l street as a means of access to his 
wife’s property, this omission, is, to say the least, singular. If 
it indicates anything, it is that Mix Patrick had abandoned any 
intention she may ever have had of giving to the grantee of tIn- 
kind lying to the north of Rachel street a right of way over it.

On the whole case there does not appear to be any tangible 
ground on which the defendant can rest a legal claim to a right- 
of-way over “Ancroft place.”

The appeal, in my opinion, fails and should be dismissed 
with costs.

Appeal dismissed with costs.

B. C. TEMPLE v. NORTH VANCOUVER.
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Hilliah Columbia Court of Appeal, MaetlonaUI, C.J.A., Irving, Martin, m 
(ialliher, JJ.A. July 22, 1913.

1. Tanks (| 111 0—150)— Notick to beokkm—Failvrf. to in> ho within
TIM»: LIMITED UY STATUTE—ESTOPPEL TO CONTEST PUBCHA8I It’S

The failure of a landowner to conte-1, the claim of a tax purclu-i-r 
or to redeem within the time prescribed by wee. 3 of the Land lb*, 
g is try Act. B.C. 1001, ch. 31, after receipt of notice from the regi-iar 
of application by the purchaser to register his tax sale title, for-x.r 
estop* and bars "the owner from setting up a claim on any ground t-> 
the land Hold. (Per Macdonald, C..I.A., Irving, and (Ialliher, JJ.A.»

2. Limitation ok actions (8 III H—140)—When action iiahkkd—Taxis
Action aoainbt municipality to set aside bale.

An action to question the validity of a tax sale of land to a in ; 
cipality must lie In-gun within six months after the sale, or at lc.i-t 
after notice of application for registration of the tax sale title. it
is barred under mh-s. .*>12, 513 of the Municipal Act, K.S.B.C. 1911.
170. providing that actions for any unlawful act of a municipality pur 
porting to have lieen done under statutory authority, shall Is- m- 
niciioed within six months after the cause of action arose. (Per Irving, 
and Martin. JJ.A.)
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Appeal by the* plaintiff from a judgment for tin idant 
in an action to set aside a tax sale.

The appeal was dismissed.
.s'. S. Taylor, K.C., and Stockton, for the plaintiff, appellant. 
E. 7\ Hairs, K.C., and Hand, for the defendant Burmeister. 
Moivat, for defendants Boss and others.
Hums, for the defendant municipality.
,/. S. McKay, for defendant Turner.
C. S. Findlay, for defendant Purdie.

B C.

C. A. 
1913

Tkmvlk

W\M «U VK8.

Macdonald, C.J.A. :—I would dismiss this appeal on the Mar.wnid, 
ground that by sec. 3 of eh. 3 of the Land Registry Act of 1901, 
eh. 3, the appellant is estopped and debarred from asserting 
any claim whatever to the land in question. The statutory notice 
was duly given and no action was taken thereon by the appel
lant. After the expiration of the time tixed by said section for 
the filing of a lis pcnd( ns or caveat, the title was duly registered.
I have not overlooked the references in the earlier part of the 
section to “irregularities.” The section in my opinion was not 
meant for the curing of irregularities, but was meant to bar 
tin* person whose lands had been sold at a tax sale from disput
ing the sale unless he complied with the section with respect to 
the filing of a lis pendens or caveat. There was a sale th facto, 
and it was for the “ to call upon the municipality 
within the time limited by that section to prove that the sale 
was a valid one, or lose his right to question it on any of the 
grounds relied on by him on this action.

Irving, J.A.:—This action is to set aside a tax sale made in irvin*. j.a. 
1S97 for taxes alleged to be due from the plaintiff for the 
years 1894, 1895, 1896, and 1897, and to set aside a deed dated 
21 October, 1902, by which the defendant corporation purported 
to convey to itself as purchaser at the said tax sale a lot. known 
as 813, 0. 1, Westminster district, of which lot the plaintiff was 
the registered owner in fee simple at the time of the sale in 
1897.

Many of the points raised are covered by the decision in the 
Supreme Court of Canada in Anderson v. South Yamouvtr 

1911), 45 Can. S.C.R. 425, on appeal from this Court, re
ported in 16 B.C.R. 401.

Two points are raised in this action which were not available 
to the defendants in the Anderson case. The first is as to the 
'■fleet of the Land Registry Act, B.C. Stat. of 1901, eh. 31, s»*c.
3. providing for the giving of a notice to the original owner of 
nay land sold at a tax sale of any application made by the pur
chaser at the tax sale to register his tax sale title, and declar
ing that in default of the original owner contesting the claim of 
the tax purchaser, or of redemption of the land sold, tin* owner

^542
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shall he forever estopped and debarred from setting up a 
claim to the land so sold for taxes.

Mr. Taylor’s contention was that this section did not apj< 
to the sale now under consideration as there were no taxes <1 i 
and therefore no tax sale; that the section only professed -> 
cure “irregularities” and was of no effect where the foundation 

Vancoi vkb. was void. If his argument is right, the section cannot as>ist 
inhÏN.A. the plaintiff.

The use of the word “irregularity” in the earlier part of 
the section, where the duties of the registrar are laid down, 
certainly does help Mr. Taylor’s argument, hut on the otli- r 
hand the latter portion of the section, dealing with the effect of 
failing to contest, is in very strong language, and would indu ! 
a de facto sale.

It is to be noticed that the amendment now under consul- 
ation was passed shortly after the decision in Kirk v. Kirkland, 
7 H.C.R. 12, and was upheld by the Supreme Court of Canada 
in Johnson v. Kirk, 30 Can. S.C.R. 344, in June, 1900. Tin- 
argument in Kirk v. Kirkland before me at the trial, and aft 1 
wards before the Supreme Court of Canada, was as to the ell t 
of the certificate of title held by the tax purchaser, the tax 
purchaser contending that, by virtue of sec. 13 of the Land 
Registry Act | R.S.B.C. 1897, eh. Ill] the production by him 
of his later certificate made it unnecessary for him to prove 
compliance with the conditions of the statute governing tax
ation.

Mr. Justice Gwynne pointed out that sec. 13 dealt with the 
examination of a title which depended upon deeds given by a 
previous registered owner, and that sec. 13 could have no appli
cation to a case of a tax sale deed which would be executed by 
an outsider acting under statutory authority, and therefore the 
certificate of title held by the tax sale purchaser derived no sup
port from sec. 13. This decision was given in June, 1900. -n-l 
in August the Act of 1900, eh. 15—to cun- the defect shewn to 
exist in the Land Registry Act—was passed, and in May. 1901, 
tin- section under consideration, amplifying the Act of 1900, 
was passed.

It seems to me that having read the judgment of Gwynne, 
J., of June, 1900, we can see exactly how the directions to the 
registrar came to be inserted in the earlier part of the section 
passed in August, 1900, and the conclusion I have reached is 
that those directions as to what the registrar shall do, do not 
control the plain language used in the later part of the action 
to the effect that failure by the owner after notice served upon 
him to contest the tax sale within the time limited is an alisolute 
final liar to his right. With this section must Ik* read the other 
clauses of the Land Registry Act, as to the effect of a cert: it.-

B. C.

C. A. 
1913
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of title granted under the Land Registry Act. 1 would dismiss B c- 
the appeal on this ground. C. A.

The other point Is that the action is too late under eh. 144 1913

of 1897, secs. 249 and 244. | Secs. 312, 513 of the Municipal ----
Act, R.S.B.C. 1911, eh. 170.] I11 the Anderson case this point 
could not very well he raised in the Supreme Court of Canada North 
because the action had been discontinued as against the eorpor- VAxcovvrt 
at ion before the trial. irting. j.a.

The plaintiff’s cause of action arose in October, 1897, when 
tlie tax side was held—certainly when the tax title was attempted 
to he registered, and notice served upon the plaintiff on May 
10. 1903. The writ was not issued till September 7, 1911.

As the corporation took the land over, under the authority
of the statute which enables it to bid the property in, they 
would he necessary parties to this action.

On this point reference may he made to two judgments in 
our own Courts : La slur v. Tretheway, 10 H.C.R. 43-8 ; and 
(faun v. Mission Corporation, 7 H.C.R. 513.

On this ground also 1 would dismiss the action.

Martin, J.A. :—This appeal is concluded by the decision in Martin, j.a. 
An (hrson v. South Vancouver, 45 Can. H.C.R. 425, unless the re
spondents can escape therefrom by invoking see. 3 of the Land 
Registry Amendment Act, 1901, eh. 31. or the “Limitation of 
actions,” secs. 512-3, of the Municipal Act. eh. 170. With re
spect to the first, the failure of the plaintiff to take action after 
receipt of the registrar’s notice is relied upon as evidence of 
abandonment in addition to his being “forever estopped and de
barred,” but I am of the opinion that whatever the effect of the 
section may lie when applied to other circumstances, it has no 
application to the present case, because it obviously relates to 
and is legislation in respect of the condition or subject matter 
of “irregularity” ami not to such a case as the present where 
then- is literally no foundation upon which the null and void 
acts of the municipality can rest. The history of this tax sale 
litigation shews that for many years the highest Courts of 
Canada have been careful to put. bounds to the limits of the 
awn-ping language of these would-be curative sections, and the 
spirit in which they must be construed has lieen clearly and 
often and finally laid down. I refer particularly to the leading 
vases in the Supreme Court of O'Brien v. Cogswell, 17 Can.
H.C.R. 420; and Whelan v. Ryan, 20 Can. S.C.R. 05. In the 
former Mr. Justice Strong says, p. 424:—

The general principles applicable to the construction of statutes im- 
posing ami regulating the enforcement of taxe» for general ami municipal 
purposes are well settled. Enactments of this class are to In* construed 
strictly, and in all case» of ambiguity which may arise that construction is 
to Ik* adopted which U moat favourable to the subject.
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And at pp. 432-4 he points out how the concluding sweeping 
words of a certain curative section 110 svt out on p. 429. pro- 
viding that any tax sale deed executed in a specified form “shall 
vest in the grantee therein named his heirs and assigns a full, 
absolute and indefeasible estate in fee simple to the land thei-m 
described,” should be construed “as subservient to the preced
ing part” thereof. At pages 432-3 he says:—

In the first place it is to be remarked that we are bound, by « II 
settled principles, governing the construction of statutes already adverted 
to, to construe these words if possible in such n way as not to give C i 
the violent and unjust operation contended for, according to which hind 
which may have been illegally assessed for taxes might be sold and • n 
veyed behind the back of the owner without the slightest notice having n 
given to him. If it is possible then to find any reasonable application <<f 
the language used which will avoid this the Court is bound to adopt t, 
ami it is also bound to be astute to find such an alternative construe: n 
and thus avoid doing a great wrong and violating the first principle- ..f 
natural justice under a form of law.

And at p. 433:—
Further, these words, “a full, ubsolute and indefeasible estate in 

simple" may well be construed as only intended to indicite the «piantit f 
estate to be taken by the grantee in n tax deed, and as declaring that - c 
hind is from thenceforth irredeemable; and, therefore, to Ik* only ap| !i 
cable to the case of a regular sale and a legal deed, and not as having m\ 
reference at all to the cll'ect of a deed following a void sale made upoii n 
void or irregular assessment. For such a purpose much strong-r and n. in

apposite and precise terms would have been indispensable.

And Mr. Justice Gwynne, with whom Mr. Justice Tas
chereau concurred, was even stronger, p. 454:

Sections to which is attributed a construction so unjust and nrbili uy 
as that insisted upon by the defendants, the effect of which is to v\ k 
n forfeiture of the title of all persons seized of real estate .• f,.v defair ■ u 
the payment of taxes which may never have been imposed at all nevoi i-g 
to the provisions of law in that behalf, or of the imposition of which, if 
attempted to be imposed, they may never have had any of the notice- re
quired by law to be given, should Ire criticised with the utmost po-il.le 
acumen, so ns to prevent sueli a construction being given to them, an I to 
find a construction more conformable to justice.

The first of these alternatives applies to the present appel
lant, but it must also be remembered that if sec. 3 is to be giv- n 
the full effect contended for it would also cover the latter, •., 
no notice of any kind. At p. 464 he refers thus to the limitation 
that is to he placed upon said section (111)), the strong and 
unfettered language of which would, if construed literally, 
“cure” anything except fraud:—

As to the 110th section I concur with the Chief Justice of the su
preme Court of Nova Scotia that it only refers to acts done subsequently " 
the issuing of the warrants towards effecting the sale under it, ami that it



13 D.L.H.1 Temple v. North Vancouver. 407

Ini' not the extraordinary effect contended for hv the defendants namely, 
to make good a «ale absolutely null and void by reason of the non-fulfil ment 
,,f conditions precedent to the coming into existence of any right to issue a 
warrant to sell the particular lands in question. It is only to a deed 
executed in pursuance of a valid sale that the section can lie regarded as 
referring.

In Win Ian v. It nan, 20 Can. X.C.R. (1.1, when- the sale was 
held to lu* void, and the unanimous decision of the Court of 
Queens Bench for Manitoba (6 Man. L.R. 505, sub man. It nan 
v. Win Ian) to that effect was upheld, Strong. J., refers to the 
prior decisions of the Supreme Court on the point, and in justi
fying the placing of a very restricted, not to say strained, con
struction upon the words “preceding such sale” says at pp. 
72-3, after reviewing the history of the decisions :—

I am carrying out the principle laid down by the Court in McKay v. 
iryxlcr. 3 Can. S.C.R. 436 (in which at the time I certainly did not concur), 
that the Courts are hound to place on such enactments as these the most 
restricted construction possible in order to prevent the gross violation of 
common right and justice which would follow if a comprehensive construc
tion were adopted. At all events McKay v. Crynlcr, and (t'liiicn v. Cogxwcll, 
17 Can. S.C.R. 420. have settled, so far as this Court is concerned, a prin
ciple of construction a|qdieab1e to this section which makes it impossible to 
construe it as the appellant contends. If it is asked what scope or applica
tion can then 1m- given to this clause 1 answer that there is abundant room 
for its application since it shuts out all objections on the ground of irregu
larity in the preliminaries of the sale such as irregular advertisements and 
other defects of a similar kind.

B. C.
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And Qwynne, J., at p. 74 :—
It would, in my opinion, lie a monstrous perversion of justice to con

strue those statutes either as enabling the head of the municipal institutions 
in the province to confiscate at their pleasure the lands of individuals by 
executing deeds as upon a sale for arrears of taxes during a period when 
the lands were not liable to he assessed, or when the land so purported 
to lie sold had not been assessed as required by the law in order to suhjwt 
lands to taxation by municipalities or to make valid deeds which had Im-cii 

executed under such circumstances.

All tin- oilier member* of the Court, except Patterson, J., 
reached the same result, the Chief Justice and Fournier, J.. on 
the ground that there was “no authority to sell and any such 
sale was void.” The length of this decision liecomes apparent 
when the sections in question therein are considered (given in 
the hendnote and at pp. 80-1 in the dissenting judgment of Pat
terson. J„ and in the hendnote in 0 Man. L.R. 565) : they were 
held not to accomplish the desired “cure” though they ‘‘abso
lutely vested” the lands sold for taxes in the purchasers and 
‘‘confirmed and declared valid and binding upon all persons 
and corporations affected thereby” all the “assessments made 
and rates struck by the municipality,” and furthermore, enacted

32 13 D.I..R.
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that unless questioned within one year “every deed made pur
suant to a sale for taxes shall be valid” “notwithstanding any 
informality or defect in or preceding the sale.”

I also refer to the well-known case in Manitoba of Tot fault 
v. Vaughan (1890), 12 Man. L.R. 457, which has never been 
questioned, and wherein effect was given to prior decisions of 
the same kind therein mentioned at pp. 457 and 464, and the 
literally sufficient curative section there in point was restricted 
to the ease of irregularities, and it was declared that said section 
“did not validate sales made on the basis of absolutely void pro
ceedings.” I also agree with what Mr. Justice Perdue says in 
Alfoway v. St. Andrews (1906), 16 Man. L.R. 255 at 263, that :

A strict construction of the statute is, it appears to me, more urgently 
demanded where the municipality itself is seeking to claim ownership in 
the land, and to make the mere production of a document issued in its 
own favour conclusive proof of necessary steps and proceedings which the 
officers of the municipality may have neglected or abstained from taking.

Here it is admitted that the municipality sold the land to 
itself ( Stat. of Claim, cl. 3 and 15; defence, cl. 3) and that sale 
is part of the other defendants’ chain of title, as the certificate of 
title was issued to the municipality on 28th September, 1903 

Rut special stress was, at this bar, laid on these words in our

All persons so served with notice shall be forever estopped and debarred 
from setting up any claim to or in respect of the land so sold for t.ixc* 
and the registrar shall register the person entitled under such tax 1«- as 
owner of the land so sold for taxes,

and the inference was sought to he drawn from this that these 
words put the case ou a different from, c.g., those eases
which restricted the effect of enactments purporting to “cure" 
i.e., validate tax deeds and proceedings generally. But in my 
opinion there is no difference at all in principle. On the one 
hand we have c.g. as in O'Brien v. Cogswell, 17 Can. S.C.R. 420 
at ]). 429, “a full, and indefeasible estate in fee simple"
oil which the purchaser was relying—and on the other we have 
this section whereby the purchaser relies on a registrar's notice, 
duly served, and default in filing a lis pendens tiled thereafter, 
or of redemption. In the former ease, if the indefeasible title 
sought to he conferred by statute had been upheld, the original 
owner was barred, as an indefeasible title means what it says, 
i.e., a complete answer to all adverse claims, and the original 
owner on the production of such a certificate be out of
Court. That there is no magic in the form of words resorted 
to is shewn by this—that if sec. 3 had read that “in default of 
filing a caveat or lis pendens the registrar shall forthwith issue 
a certificate of indefeasible title to the person entitled under 
such tax sale and the original owner shall have no further claim

4
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to or interest in the said lands,” then the tax purchaser would B. C.
have been in the same position as he is alleged to he now, viz. :
in a position to meet all claimants : indeed in a better position, igi3"
because as the holder of an indefeasible title, instead of a mere -----
“registered” owner, all he would have to do would be to pro- Temple
duce one thing, viz. : his certificate, in answer to the original xobth
owner, instead of as now proving (as was done) four things, Vancovves. 
viz. : (1) service of said notice ; (2) default thereunder ; (3) no Mar"^7i.A. 
redemption ; (4) registration as owner.

It is not denied, on the contrary it is conceded, that this 
sec. 3 is essentially a curative section, and if that is the ease, 
then, whatever form it may take or from whatever statute it 
may he invoked, the principle of construction (based upon the 
established rule that legalized confiscation or forfeiture must be 
fought against), inevitably applies, and this principle cannot be 
evaded, by any variation in the form of the attempted remedy, 
and. as to the present case, we are thrown back upon
the determining question of irregularity or nullity, and it is 
admittedly the latter. That is clearly shewn in Whelan v. Ryan, 
sali nom. Ryan v. Whelan, tl Man. L.R. 565, particularly in the 
judgments below of Kil la in and Bain, JJ., at pp. 572 and 577, in 
which Dubuc, J., concurred, wherein it is laid down that the 
“same principles of construction” must lie applied to the various 
enactments aiming at a like result, and the true interpretation 
of different forms of validating sections ascertained thereby. If 
tin* object of any such section is to deprive the original owner of 
bis property, what difference does it make if it takes the form 
of vesting the property absolutely in the tax purchaser as “a 
full absolute and indefeasible estate in fee simple” without 
further ado (which after all is the simplest, most direct and 
strongest way the matter can be put and was essayed to lie done 
in O’Brien v. Cogswell, 17 Can. S.C.R. 420) ; or of barring the 
original owner and then simply registering the tax purchaser as 
“owner” merely, as in the case at bar; or of confirming the 
assessments and rates and validating the deeds by various enact
ments. and by barring all actions to question the validity of tax 
deeds within one year as was the ease in Whelan v. Ryan, 20 
Can. S.C.R. 65. It seems to have been overlooked that the very 
feature which is relied on here to escape the application of the 
principle (viz.: the barring of the original owner unless he takes 
action within the time limited in the registrar's notice in sec. 3) 
is essentially present in Whelan v. Ryan, where the lands con
veyed under the tax deed ‘‘shall become absolutely vested in 
such purchasers . . . unless the validity thereof has been 
questioned . . . before the 1st day of January, 1885,” as it 
stood in the original section (6 Man. L.R. 565). In the statutes 
in Whelan v. Ryan and in the case at bar. the object sought to 
lie accomplished is identical, viz. : to place the original owner in

45
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B. C. kiicIi a position as to compel him to take steps to assert his righti 
within a specified period, in default of which they would lie 

1913 automatically, so to speak, barred by effluxion of time, and tin*
----  deed already given to the tax purchaser in each cast* would

Temple thereafter Ik- unassailable as the original owner had no longer
North any rights to set up against it. But as has been seen that at-

Vancouver, tempted bar did not prevail in Win Ian v. Ityan, and why should 
MarUnTj.A. *1 here! XVliat difference can there be in principle between 

barring an owner by indefeasible deed and by a registrars 
notice? The truth is that these curative sections take almost 
inevitably so many different forms and disguises that unless 
care is taken to preserve the principle intact, inextricable confu
sion of decisions will result. No difficulty at all is experienced 
in giving sec. 3 due effect in the case of irregularities in the 
manner ami to the extent indicated by Strong and QWynne, .1,1.. 
in the extracts hereinbefore recited, and in my opinion, for all 
of said reasons, the section cannot be successfully invoked by 
the respondents. I have not overlooked the contention of appel
lant’s counsel that the section in any event relates only to legally 
conducted tax sales, and not to mere <lc facto salts which have 
no legal foundation—#>., nullities, as I am with him on tin- 
former submission, it is unnecessary to consider the latter 

I only add in the light of some remarks that were addressed 
to us on the hardship that would result from the application of 
said principles of construction to a clause which it was urged 
was intended to put an cud to the constant litigation about tax 
titles, that 1 am unable to see any real hardship in the case lo
calise tax titles have for long been notoriously of so hazardous a 
nature that no prudent man would invest in one. being specula
tions of the riskiest kind, almost tantamount, indeed, to buy ins: 
a law suit. The remedy, moreover, was at hand by the intend
ing purchaser requiring the holder to obtain an indefeasible 
title under the Land Registry Act.

Then as to the second point—under said sec. 512-3. I con
fess I should have liked a fuller argument on the effect of these 
sections as it is not easy to give them a wholly satisfactory con
struction, and we have been referred to very little authority on 
the question. But even assuming for the moment that under 
the very broad language of the sections it is too late to bring an 
action against the municipality for anything they may have 
done to unlawfully deprive the plaintiff* of his property by 
selling it, buying it in, and getting a certificate of title therefor, 
and then conveying it to others, yet this is an action for the re
covery of possession of that property, and as against the other 
defendants why should not it be successfully maintained if it 
can be shewn that the proceedings and deed upon which that 
adverse possession is based are void and of none effect ’ In 
Whelan v. h’yan, 20 Can. S.C.R. 65, Strong, J., says, at p. 6S,
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“The tax sale . . . was void and tin* deed made in pursu
ance of it was a nullity.” And see Anglin, J., in the Anderson 
ease. 45 Can. S.C.R. at p. 462 : The by-hnya ‘* were nullities. 
Proceedings to quash them were unnecessary.”

The limitation is clearly in terms only against the munici
pality. and I can see no good reason why the principle should 
lie extended to shield others. Hut the municipality asks that 
clicet to the limitation be given in its favour, and I am unable, 
after a careful consideration of the sections, to see why it is 
not entitled to rely upon them. No fraud is alleged to take the 
case out of their scope, nor have they been impressed with any 
principle of construction that would justify my refusing to give 
them application in the case of an action relating to tax sales. 
1 therefore think that this action should be dismissed as against 
the municipality as it is within the spirit as well as the letter 
of the sections. It seems a somewhat anomalous result that a 
man could, as here, recover a piece of property after a muni
cipality had transferred it, and yet not In* able to do so if it had 
not, but I see no way to avoid it.

As regards the other defendants the appeal, I think, should 
be allowed.

Galliiier, J.A. :—I do not see how the plaintiff can escape 
from the bar created by see. 3 of ch. 31 of the Land Registry 
Act. 1901.

I have read all the eases cited to us, and while the curative 
sections relied on to support the sale in some of the cases are 
couched in explicit language, particularly in Whelan v. It nun, 
20 Can. S.C.R. 65, there seems to he this distinction that while 
in those cases the legislatures are dealing with validating deeds 
made, and proceedings taken, and the distinction is drawn by 
the Courts between what are nullities and what are mere irregu
larities. that does not apply in the present case.

In our Act after making some provisions for the guidance 
of registrars upon applications to register tax sale deeds, it 
directs the registrar to serve notice on all parties other than 
the tax purchasers who are interested in the lands, calling upon 
them within a time limited to contest the claim of the tax pur
chaser, and in default of a caveat or certificate of lis p< miens, 
being tiled before registration as owner of the person entitled 
under the tax sale, the person so served with notice is forever 
estopped and debarred from setting up any claim to or in re
spect of the lands sold for taxes.

This language seems to me to be directed not so much to 
curing defects (although it has that effect) as to preventing the 
owner or i>erson interested where he is served with notice and 
fails to comply, from setting up any claim to the property what
soever. in fact it is a statutory bar.

So regarded, the appeal must be dismissed.
Appeal dism:sscd.

B. C.

C. A.
1913

V.vxvot viai.

Martin, J.A.

Galliiier, J.A.
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Ontario Supreme Court (Appellate Division), Mu Inch, C.J.Kt., Macbntn, 
J.A., Clute, Sutherland and Leitch, JJ. April 5, 1913.

1. Public lands (§ 11—23)—Cancellation of crown patent—Attorney.
GENERAL AS NECESSARY PARTY.

The High Court Division of the Ontario Supreme Court has ju . 
diction under sec. 0 of the Law Reform Act, 9 Kdw. VII. eh. 2H. m.l 
see. 9 <if the Judicature Act, H.S.O. 1S97, cli. 51, as amended l-> .'! 
(ieo. V. eh. 19. It.S.O. 1914, ch. 59. to declare void a Crown land p it.-i * 
issued through fraud, error or improvidence, without the Att<m.\ 
General being a party to the action.

[ Zock v. Clapton. Ü D.L.R. 205. 3 O.YV.N. 1011, reversed ; Fa mit v 
(Hen Lake Mining Co., 17 O.L.R. 1. followed.]

2. Public lands (§ 1C—17)—Patents—Forfeiture when fraudulemi.y
OBTAINED.

A Crown land patent may lx* declared void where, by rea-t.n <f 
the grante<‘*s misrepresentations, he succeeded in obtaining land ; 
viously granted to another, although the descriptions in the two patents 
were not identical.

[Zock v. Clayton, 9 D.L.R. 205, 3 O.W.N. 1011, reversed.]
3. Judgments (8 II C 2—93)—Collateral attack—Special tkiiii s u >

Minister of lands, forests and mines—Decision of as to valid
ity OF LAND PATENT—RES JUDICATA.

A decision of the Minister of Lands, Forests and Mines in fav.nr of 
the validity of a Crown land patent is not res judicata as to a subse
quent action to set aside the patent in the courts.

[Zock v. Clayton, 0 D.L.R. 205, 3 O.W.N. 1911, reversed.)
4. Assignments (§111—25)—Rights of assignee—Crown land patent

—Attacking grant of same land obtained by fraud.
An assignee of an original land grant from the Crown may ut'.ick 

another grant by the Crown of the same land on the ground th.n to
other Crown grant was fraudulently obtained.

(Zock v. Clayton, 9 D.L.R. 205, 3 O.W.N. 1611, reversed} Prosser 
■Edmonds, 1 Y. & V. Ex. 4SI, distinguished.]

5. Land titles (8 VII—70)—Procedure — Rectification of hkiisteb —
Striking out registration of void patent.

The registration under the Land Titles Act, U.S.O. 1 S!»7. eh. 1 >. 1 
(ieo. V. ch. 28. U.S.O. 1914. cli. 129. of a Crown land patent. >>• i--"- 
ance of which was obtained by fraud, doc* not prevent the *ulwipiviit 
notification of the record by the court under sec. 119 of the .v-. in 
favour of a prior patentee, whose patent was previously registered, ami 
to whom a certificate of title was issued, the descriptions of the land 
in the two patents not being identical.

[Zock v. Clayton, 9 D.L.R. 205, 3 O.W.N. 1911, reversed.)

Statement Appeal by the plaintiff from the judgment of a Divisional 
Court, Zock v. Clanton, 6 D.L.R. 205, :t O.W.N. Kill, reversing 
the judgment at the trial, in favour of the plaintiff, in an action 
for a declaration that he was the owner in fee of a certain island, 
and for an injunction restraining the defendants from entering 
thereon, and for other relief.

The appeal was allowed and the trial judgment restored with 
a variation.
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C. A. Mastcn, K.C., for the plaintiff, argued that the question ONT. 
of fact rested upon the identity of the lands covered by the two g c8. C.

1913patents ; and that there was only one real island in question, the
other so-called island being a mere rock. As to the law involved 
in the case, he argued that the Crown had no right to derogate 
from its patent by a subsequent grant: Chisholm v. Robinson 
(1895), 24 S.C.R. 704; lirgina v. Adams (1900), Q.R. 18 S.C. 
520; S.C., sub nom. The Ring v. Adams (1901), 31 S.C.R. 220; 
Kill/our v. Town of Port Arthur (1907), 10 O.W.R. 841 ; Jinden
ture Act, R.S.O. 1897, ch. 51, sec. 26, sub-sec. 8. Zock bought 
without notice from Duncan, who was the original grantee 
from the Crown. In the circumstances of this case, the Court 
has power to make a declaration in favour of the plaintiff : Farah 
v. Qlen Lake Mining Co., 17 O.L.R. 1; Florence. Mining Co. v. 
Cobalt Lake Mining Co., 18 O.L.R. 275, at p. 284. There is no 
need to have the Attorney-General before the Court : Mutchmore 
v. Davis (1868), 14 Gr. 346. The Court has power to rectify 
the register under the Land Titles Act, 1 Geo. V. ch. 28, see. 115.

F. D. Armour, K.C., and A. C. Craig, for the defendant, 
argued, upon the facts, that there were two islands of distinct 
identity, and that the descriptions in the patents bore out his 
contention, lie cited Kennedy v. Kennedy (1913), 11 D.L.R. 
328, 28 O.L.R. 1, on the question of res judicata. A right to re
form a conveyance will not pass by assignment : Prossir v. Ed
monds (1835), 1 Y. & C. Ex. 481. The right to institute a suit to 
set aside a conveyance on equitable grounds passes by the 
grantor’s subsequent conveyance of the same property : Dickin
son v. Burrell (1866), L.R. 1 Eq. 337. A right of action for 
damages in the nature of waste, being in respect of a tort, is, on 
grounds of public policy, not capable of assignment : Defries v. 
Milne, [1913J 1 Ch. 98. On the question of fraud, he cited Mann 

/ raid 1912), MU. R. 26, l D.L.R. -'71. 3 O.W.N. 118, 
1529; Boulton v. Jeffrey, 1 E. & A. Ill : Mutchmore v. Davis, 14 
Gr. 346, at pp. 356, 357 ; and, on the question of rectification, the 
Land Titles Act, R.S.O. 1897, ch. 138, secs. 119-123; and also sees. 
85 and 113. Section 93 does not apply, lie also referred to the 
Land Titles Act, see. 169, sub-secs. (2), (3). The sections of the 
Public Lands Act, R.S.O. 1897, ch. 28, do not apply. Section 
24 applies only to conditions subsequent, or in ease of error or 
mistake, or where there is a clerical error (sec. 27). See secs. 28

Masten, in reply, referred to and distinguished Mann v. 
Ritzy* raid, 1 D.L.R. 26, 4 D.L.R. 274. 3 O W N. 488.1529; Bout.

Jeffrey, 1 E. 6 A. Ill ; .1/ut< hni>o < v. Dm it, 11 < ; v. : i 11i.

The judgment of the Court was delivered by
Oi.i TK. J. :—Appeal from the judgment of a Divisional Court, 

King's Bench Division (Riddell, J., dissenting), reversing the

Claytox. 
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judgment of Latch ford, J.. at tlie trial, and directing that the 
action he dismissed with costs.

The plaintiff claims the Island in question through one 
Walter Duncan, who obtained a grant thereof from the Crown 
dated the 21st November, 1007, in which the island is called 
“Duncans Island.’’ Duncan subsequently registered the same 
and obtained a certificate of ownership under the Land Titles 
Act on the 11th December, 1007, as parcel 1024. Subsequently, 
by transfer dated the 3rd November, 1008, and registered on the 
26th December, 1008, as No. 4752, Duncan transferred the island 
to the plaintiff. Afterwards, in 1000, the defendants obtained ;i 
patent of an island (called therein Claytonwood Island) which, 
the plaintiff alleges, is the identical island patented to Dun. m.

The plaintiff brings this action asking for a declaration that 
he is the owner of the island in question, and for an injunction 
restraining the defendants from interfering with his title, and 
for further and other relief.

The defendants claim that the island for which they obtained 
a patent is not shewn on the Government plan, and is to the west 
of the island granted to Duncan ; and that, the Minister of Lands 
having adjudicated upon the objection of the plaintiff to the 
defendants’ title, the validity of the defendants’ title is r> > 
judicata, and that it is not open to the plaintiff to impeach 
the same, and that in any action to impeach it the Crown is a 
necessary party.

Hie question of identity, therefore, becomes all important : 
and I shall have to trace the transaction at some length.

The island is situated in Bolger Lake, in the township of 
Burton, in the district of Parry Sound. An original map shews 
two islands in the westerly part of the lake, the one near the 
north shore and the other near the south, and both lying in front 
of lots 20 and 21, on the north shore and south shore 
respectively.

Duncan, before purchasing, had been in the habit of going 
north to this lake, in the summer for fishing and in the fall for 
hunting. He, with others, owned twenty-eight acres of lot 20 
south of the lake. lie desired to purchase the largest island in 
the lake, and for that purpose he saw the Deputy Minister of 
Lands and Forests and also another official from the survey de
partment, and stated to them that he wished to purchase the 
largest island in this lake.

At that time neither of the two islands in the westerly part 
of the lake, shewn upon the map of the original survey, had lie.m 
patented or applied for, and thus he was then the only applicant 
for the island which he desired to purchase.

He was asked about the size of the island by an official of the 
survey department, and said that he wanted the largest one. The
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island had not been surveyed. The officer then “figured it up,” 
and said that one of the islands contained about two acres and 
tin* other about two and one-half acres; the one would be about 
$20 and the other #25. The two-acre island referred to the south
erly one. afterwards purchased by one Chambers, a friend of 
Duncan, who put him in the way of securing it. Duncan said,
“ I want the largest one,” indicating the northerly one. The 
map shewed that island to be opposite lots 20 and 21 on the 
north shore. Thereupon Duncan returned to his office and sent 
in his application on the 15th October, 1907, addressed to Aubrey 
White, Deputy Minister of Lands. The letter reads:—

“Sir:—Referring to our conversation of yesterday respecting 
the above, I hereby agree to purchase, for the sum of #25, 
the island in Bolger Lake, known as the largest island in that lake, 
and situated near the north shore of lots 20 and 21, being in 
the 6th concession of the township of Burton. 1 enclose herewith 
the $25, and a sketch of Bolger Lake shewing the island marked 
in red ink. I also enclose the necessary affidavit with reference 
to the matter.

“Your obedient servant,
“Walter Duncan,

“Inspector of Detectives.”
The sketch enclosed was taken from the original plan, and 

shews the island marked “Duncan” partly in front of lot 21 
and partly in front of lot 20. It shews another island near the 
south shore (Chambers Island).

Cpon this application, a patent was issued in due course to 
Duncan. In the patent the island is described as containing two 
and a half acres, being composed of “Duncan Island, situated in 
Bolger Lake, opposite lots 20 and 21 in the 7th concession of tin- 
township of Burton.” The certificate of title under the Land 
Titles Act also describes it as “Duncan Island, containing two 
and a half acres, more or less, situated in Bolger Lake, opposite
luis Nos. L’u and 21."

After Duncan received the patent, he took possession of the 
island, cleaved off part and cut a walk through it. It turns out 
that the original plan of survey is not quite accurate; no part of 
this island lies in front of lot 20; the whole of it is in front of

I’pon Duncan making his application, the department named 
the island applied for “Duncan Island,” and so described it in 
the patent, and it has continued to be known by that name ever 
since, by those familiar with the locality.

Owing to the fact that Duncan had hunted there for years and 
was perfectly familiar with the islands of the lake, and had the 
opportunity of obtaining whichever he desired, as there was no
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person in possession and no application in for a patent prior to 
his application, and from what took place at the department, it 
admits of no doubt, I think, that what he desired to obtain, and 
what he applied for, and what was intended to be and was 
granted to him, was that for which he applied, the largest island 
in the lake, then and thereafter called “Duncan Island/’

Neither Duncan’s possession nor title, nor that of the plain, 
tiff, to whom he conveyed, was ever disputed until the defendants 
sought to obtain a grant thereof from the Crown. It is impor
tant, therefore, to inquire how the defendants came to apply for 
the island which was patented to Duncan.

The defendant Clayton says that he had gone up to Bolg.-r 
Lake for about two years before he made application for tin- 
island; that the last time lie was there, the defendant Wood mid 
one Brownell, a tourist guide, were there with him; that would 
be in the autumn of 1908. He says that he got the idea of 
applying for the island in 1890 because he found it was not on 
the map. He had been in Duncan’s party the year before, lie 
says that he acted entirely on what was told him by Brownell in 
making his application (p. 87) ; that they had a map in the 
edmp, and that Brownell had pointed out the small island (which 
I will call Turtle Island) as the island which Duncan had 
bought; thus implying that the island near the north shore, 
shewn on the plan, was not intended to represent the large 
island there, but a bit of rock, containing, as is shewn by a .sub
sequent survey, about one-third of an acre at the present height 
of water; but which, before the dams were taken down, was 
almost entirely submerged, to which fact I will refer more fully 
hereafter.

Brownell flatly contradicts the statement of Clayton:—
“Q. Mr. Brownell, Mr. Clayton in his evidence said that you 

had pointed out to him the smaller Island in the lake as bring 
the island which Duncan had purchased! A. I never pointed 
out the small island to Mr. Clayton whatever. It was always 
the big island, and he knows perfectly well it was the big island.

“Q. And you made it clear to him before he applied for his 
patent! You are satisfied in your own mind that he knew it! 
A. Yes, I am satisfied. I pointed it ont to everybody.

“Q. Did Clayton speak to you about making an application! 
A. No.

“Q. Not at all! A. No.
“Q. He did not say anything—that he would like to apply for 

it ? A. No, but he told me he had applied for it, for the Duncan 
Island.

“Q. He said he applied for the Duncan Island? A lie 
acknowledged to me he had applied for that island, the Duncan 
Island.
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“Q. Do you remember what he said at that timet A. Yes; 
he knew that was the island Duncan had applied for, but lie 
was going to play for it and take a chance in getting it anyway.”

Cross-examination :—
“Q. But, before he had applied for a patent, did you point out 

any island as the Duncan Island? A. Yes.
“Q. What Island? A. The same island he applied for.
“Q. Did you ever say to Mr. Clayton or to Mr. Wood, ‘Dun

can thinks he has got that island, but lie has not’? A. Not them 
words to my knowledge.

“Q. What words were they? A. That the line did not cross 
that island.

“Q. Yes? A. And that it was misrepresented, and that 
iherc might be troublesome day, and I told Mr. Duncan he had 
better see about it.

You told Mr. Clayton that the line did not cross the big 
island? A. Yes.

“Q. And that there might be trouble about it? A. Yes.
“(j. And you said that to Mr. Duncan also? A. Yes, that is 

the man I was talking to.
“Q. So both of you were talking about an is! *ml that the line 

did not go across? A. That the line did not cross.”
This, beyond a doubt, was the beginning of the trouble. 

Clayton and Wood got an inkling that in the grant of the island 
to Duncan it is described ns being in front of lots 20 and 21; 
whereas the line between 20 and 21 being produced from the 
north did not cross the island, but neither does it cross ‘‘Turtle 
Island,” which is to the cast of the line and a little nearer to it 
than the east end of Duncan Island.

Wood, the other defendant, states that Clayton, himself, and 
Brownell were there; that they had been there about a week, and 
Brownell was their guide. As they passed the big island, 
Brownell said something to him, and from the information he got 
from Brownell, and from instructions, lie put in an application 
for the island. Wood admits that Duncan made claim to it; that 
he heard this from Brownell before he made application (p. 65). 
He also says that he was again told that it was not Duncan’s 
island. Therefore, he says, he made inquiries at the Parliament 
Buildings, and they told him it was not Duncan’s island. This 
is important, as will appear from what took place when he made 
his application.

Cain, an official in the Lands Department, gave evidence 
at the trial. lie says that Clayton came to the Department to 
make claim for the island, which he stated to lie in Bolger Lake. 
After looking at the office plan, Cain told him that the island 
laid down there had already been patented.

Then, after you told him that all the islands were
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granted, what took place? A. Well, Mr. Wood said that ‘there 
must he another island in the lake.’ ‘Well, if that be the cas»-,’ 
I said, ‘you will have to get a survey made of it.* ”

Thereupon the defendants procured Mr. David Beatty, 
P.L.S., to make a survey of the island, anil he, in his evidence 
at tlie trial, states what he did. lie says that the description 
given to him was the section cut out of a lithograph plan of tin- 
original survey of the township, and marked in pencil at the 
place where the island that the defendants wanted surveyed 
was. ami that the island was shewn to he on lot 21, and that liis 
recollection was that lie was referred to Mr. Brownell, who went 
with him on the first survey, the plan of which he returned to 
Mr. Wood.

This plan made by Beatty is of very little help beyond shew
ing the island to be in front of lot 21. He, however, says that 
he did not examine the north shore and never looked for a smaller 
island there, as he only knew of the particular island of which 
he made the survey.

He does not recollect whether Brownell said anything to 
him about the island or not.

This report seems to have been regarded as inconclusive by 
the department, for, on the 27th May, the Deputy Minister 
wrote to Mr. Christie, a Crown timber agent at Parry Sound, 
stating, among other things, that Mr. Duncan had applied for 
the most northerly of the two islands which he described in his 
application as the largest island in the lake, “and that it would 
now appear that probably the island as surveyed by Mr. Beatty 
is the. same island, as was patented to Mr. Dunran—at least 
that is Mr. Duncan’s contention.” In this view, I think, the 
Deputy Minister was undoubtedly right.

On the 15th June, Mr. Christie replied to this communication, 
stating that the woods on the north side of the shore between 
the lots had been burnt over years ago and were now grown up 
with second growth timber; ‘‘the side line between lots 20 and 
21 on the north side of the lake I could not find. On tin- south 
shore of the lake, the said line between lots 20 and 21 is very 
plain and easily followed. I sighted along the side line to the 
other side of the lake. The line crossed a small island or n 
double, as shewn in the enclosed tracery. I picketed the line 
across the island, and then sighted to the north shore. Tin line 
dots not cross any other island than this double island. 
Claytonwood Island is west of the side line, lying opposite lot 
21, con. 7. The island marked red as Duncan Island is cast of 
the side line between lots 20-21, lying opposite lot 20, con. 7. as 
marked in the enclosed tracery.”

The matter subsequently came before the Minister of Lands, 
on the 3rd May, 1909, and all parties were represented. After-
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wards, the plaintiff was advised that he had no claim whatever 
to the island recently surveyed by David Beatty for Mr. Wood, 
which island contains seven and one-fifth acres; “the sketch 
filed by you at the time of application indicated another island 
sold to you as two and a half acres and patented ; the patent is, 
therefore, being put through for Claytonwood Island in the 
names of Harry Clayton and Ilenry Wood.”

The original plan, ns pointed out by the Deputy Minister, 
shewed only two islands, and the line between lots 20 and 21 
appears to pass through both of them. As a matter of fact, it 
does not pass through the most northerly of these islands, and 
only barely touched the east end of the most southerly of them, 
known as Chambers Island—not in question here. It also 
appears that it did not pass through “Turtle Island;*’ in other 
words, the description in Duncan’s patent was as applicable, 
ns regards location, to the largest island for which he applied, as 
it was to “Turtle Island,” which, it is now stated, he obtained; 
the one being in front of lot 21 and the other in front of lut 20, 
neither of them being crossed by the line between those lots.

Mr. Cavana, P.L.S., who gave evidence at the trial, was the 
only one of the witnesses who had traced out the line on the 
north shore between lots 20 and 21. This he did after a good 
deal of trouble, and he ascertained beyond a doubt that the 
line does not cross either Duncan Island or Turtle Island. This 
survey was made for the purposes of the trial, after the defen
dants’ patent was granted.

The defendants’ application is accompanied by an affidavit 
made by Mr. Beatty, P.L.S., who made the survey for the 
defendants, in which he says: “I know Claytonwood Island in 
Bolger Lake, township of Burton, having surveyed said island 
for Mr. Thomas Clayton, and there are no improvements made 
on the island; that I do not know of any adverse claim to that 
of said Mr. Thomas Clayton.” The defendants did not make 
affidavit that there was no adverse claim, but used Beatty’s 
affidavit, when Wood and Thomas Clayton both, according to 
their own admission, knew that Duncan claimed the island under 
his patent. So far as appears in evidence, Beatty’s affidavit 
was the only one as to an adverse claim; and he, it will be ob
served, only states that he did not know of any.

The trial Judge, who heard the witnesses, has made a very 
strong finding in favour of the plaintiff. After pointing out 
that Duncan had received the patent of Duncan Island, he says: 
"Subsequently the island attracted the attention of Mr. Thomas 
Clayton and also the attention of Mr. Henry Wood, the defen
dants. Both of these men were accustomed to hunting, and on 
one or two occasions at least had hunted in the vicinity of this 
lake. I find as a fact that, before Mr. Thomas Clayton thought
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of having an application put in for the island, he was made 
aware by the witness Brownell that the island near the north 
shore, the largest island in the lake, was the island known as Dun
can Island, and was the island claimed by Mr. Duncan. I also find 
that Mr. Clayton was informed by Brownell that there was 
a passible difficulty in regard to the island, arising out of the 
fact that the line by which the island was said to be intersected 
did not in fact intersect the island ; that, therefore, Duncan 
Island really lay to the west of the line between lots 20 and 21 
produced across Bolger Lake. With that knowledge—that 
Duncan had the largest island or that the large island was known 
as Duncan’s Island—Mr. Thomas Clayton, acting for the defen
dant Wood and for his son, the other defendant, did approach, 
jointly with Wood, the Crown Lands Department, and thee 
falsely represented to the department that there was a large 
island in Bolger Lake lying to the west of the island granted to 
Duncan. The statement was not only false, but was false to the 
knowledge of Mr. Clayton ; and that false statement led to all 
the difficulties which subsequently arise.”

He then points out how the department, acting in good faith, 
and relying upon the statement made by Clayton, were misled— 
‘‘I do not suggest for one moment that there was any improper 
action on the part of the department or any one connected with 
it. The department was misled. It was misled by the defen
dants and by Mr. Thomas Clayton acting for them.” He then 
declared that the plaintiff was the owner of the island in 
question, and granted the injunction.

There is ample evidence, in my opinion, to support the 
findings of the trial Judge. I should, I think, upon the evidence, 
have reached the same conclusion. I entertain no doubt that 
the most northerly of the two islands in Bolger Lake, shewn on 
the original plan, was intended to represent the largest island 
in the lake. It is incredible to me that a surveyor, making an 
original survey, should have entered upon his plan the small
est island—a third of an acre—and have taken no notice of an 
island more than twenty times its size, when the line run by 
him was within a few rods of it.

I think the evidence conclusive that the island shewn on the 
original plan was the largest, island in the lake, and was the one 
conveyed to Duncan.

The defendants deliberately, in my judgment, misrepresented 
facts to the department, concealing the fact that they knew that 
the largest island, which they applied for, had already been 
patented to Duncan and was known as Duncan Island, and 
falsely suggesting that there was an Island to the west not shewn 
on the map and which was not patented to Duncan.

After a careful perusal of the evidence, I entertain no doubt
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whatever that the island covered by the second patent is the 
same island that was applied for and for which a patent had 
previously been granted to Duncan. The description as “Duncan 
Island” in the patent, having been identified and recognised as 
such, was sufficient in itself. Those familiar with the island 
knew it by that name after it was applied for by Duncan, and 
the error that it was stated to lie in front of lots 20 and 21, 
instead of lot 21 only, was falsa démonstratif).

The Chief Justice of the King’s Bench was of opinion that 
the Court could not review the finding of the Minister.

Britton, J., thought that the plaintiff had not established 
the identity of the island conveyed to him with that of the island 
conveyed to the defendants. He emphasises the fact that in the 
plaintiff’s grant Duncan Island is said to contain two and a 
half acres, whereas in the grant to the defendants the island so 
granted purports to contain seven and one-fifth acres. With 
deference, I think that this difference of area has not the signi
ficance and weight given to it by my brother Britton.

At the time Duncan received his grant, the island had not 
been surveyed. It was subsequently surveyed by Beatty, at the 
instance of the defendants, and Beatty gives it as seven and 
one-fifth acres. Prior to this, its area was not known. Cavnna 
makes it six and three-fourth acres at high water mark. He, 
however, states that, having examined the former height of the 
lake at the water lines on the shores and taken measurements of 
the heights of the former dams, the height of the lake is at pre
sent six feet lower than it has been, the effect of which height of 
water on Turtle Island (which the defendants say is the one 
the plaintiff purchased) would be to make it simply a speck 
of rock (perhaps like a turtle’s back or a little larger), and Dun
can Island would have been very much reduced in area, probably 
to about one-third of its present area.

If the height of water here referred to existed at the time the 
original survey was made, what is noxv called “Turtle Island” 
was almost submerged; there was then no Duncan Island (i.e., 
Turtle Island), as claimed by the defendants. When Bolger 
made the original survey, the inference would be that lie did 
not think it of sufficient importance to place what is now called 
“Turtle Island” on the map, and there is no evidence to shew 
that it is of any value whatever.

The second point raised by my brother Britton is the ques
tion of identity, which he regarded as res judicata; that the act 
of the Crown was advisedly done, and that the plaintiff “had 
full opportunity, if the facts had warranted, to prevent the 
patent being issued to the defendants.”

It may be observed here that the plaintiff’s title was not im
pugned; it still stands; it was not a case of recalling the patent
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issued to the plaintiff by mistake or otherwise. The decision of 
the Minister went upon the assumption that the island in <|u«\s- 
lion was not upon the original plan, and was not intended to 
be patented to the plaintiff, and was not in fact patented to him. 
None of these assumptions are, in my opinion, well founded, 
the Minister having been led to this false conclusion owing to 
the false statement made by the defendants. 1 agree with the 
judgment of Riddell, J., who took a different view from that 
of the majority of the Court. He is, however, slightly incorrect 
in saying that Duncan “described the island as being inter
sected by a certain line.” The description in his letter of 
application (exhibit 3) reads : “Known as the largest island in 
that lake, and situated near the north shore of lots 20 and 21.” 
No doubt, he thought, as the Government plan of the original 
survey shewed, that the line between lots 20 and 21 passed 
through it, and he sends a sketch, a copy of that plan, with 
his letter. No doubt, the reference to lot 20 was erroneous. Imt 
there could be no possible mistake as to what he meant by his 
application, wherein he says, “the island in Rolger Lake known 
as the largest island in that lake and situated near the north 
shore of lots 20 and 21.”

A long line of decisions has settled that an action to declare 
void a patent, on the ground that it was issued through fraud, 
error, or improvidence, may be maintained ; and that the Attor
ney-General, representing the Crown, is not a necessary party.

But, in my view, this jurisdiction does not rest solely on 
the decided cases, but upon the statute law and upon the Judica
ture Act.

Prior to 4 & 5 Viet. eh. 100, if a Crown grant prejudiced 
or affected the rights of persons, relief was obtained by s> in 
facias to repeal the grant. (See Halsbury’s Laws of England, 
vol. 10, sec. 76, p. 35; fbitty’s Prerogatives of the Crown, p. 31. 
By 4 & 5 Viet. ch. 100, sec. 29, an additional remedy was pro
vided, giving to the Court of Chancery for what was called Upper 
Canada and to the Court of King’s Bench in that part of this 
Province formerly called Lower Canada, upon action, bill or 
plaint, to be exhibited in either of the said Courts, respecting 
grants of land situate in the said parts of this Province, respect
ively, and upon hearing of the parties interested, or upon default 
of the said parties, after such notice of the proceedings as the 
said Courts shall respectively order, in all cases wherein patents 
for lands have or shall have issued through fraud or in error 
or mistake, power to decree the same to be void; and upon the 
registry of such decree in the office of the Provincial Registrar 
of this Province, such patents shall be deemed void. This clause 
was continued in 16 Viet. ch. 159, sec. 21 ; C.S.C. ch. 22, sec. 25; 
23 Viet. ch. 2, sec. 25 ; and, with some modification, appears in
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R.S.O. 1877, c*h. 23, sec. 29. The change in the language is in in
troducing the word “improvidence,” instead of “mistake.” The 
section reads as follows : “In all cases wherein patents for lands 
have issued through fraud, or in error or improvidence, the 
Court of Chancery may, upon action or suit instituted respect
ing such lands situate within its jurisdiction, and upon hearing 
of the parties interested, or upon default of the said parties 
after such notice of proceedings as the said Court orders, decree 
such patents to be void ; and upon a registry of such decree in 
the office of the Provincial Secretary, such patents shall be 
void to all intents.”

This clause was repealed by 50 Viet. ch. 8, and the following 
substituted therefor: “In eases of a patent for land being re
pealed or avoided by the High Court, the judgment shall be 
registered in the proper registry office.”

In Farah v. Glrn Lake Minina Co., 17 O.L.R. 1. Teetzel, J., 
pointed out (p. 7) that the origin of Con. Rule 241 is in sub
stance the same as clauses 1 and 2 of 22 Viet. ch. 97 and his 
view was, that the effect of repealing sec. 29 and leaving Con. 
Rule 241 “as the only mode of procedure provided for invoking 
the jurisdiction of th Court to repeal letters patent has not 
heretofore been discussed in a reported ease, and I do not think 
the eases decided under 4 & 5 Viet, can assist the defendants. 
In my opinion, the effect is that the jurisdiction of the Court 
to repeal and amend letters patent issued erroneously or by 
mistake, or improvidently, or through fraud . . . can now only 
he exercised when the action has been brought before the Court 
after compliance with the conditions contained in Rule 241.” 
Rut the Court of Appeal, before whom the case came, was of 
a different opinion. After referring to the repeal of clause 29 
of R.S.O. 1877, ch. 23, the Court points out fpp. 16 and 17) 
that “between the 27th April, 1S42. when these provisions 
first became law, and the 22nd August, 1881, on which day the 
Judicature Act of Ontario, 1881, came into force, it had been 
repeatedly held that in a case coming within them a bill in 
equity might be exhibited at the suit of the party aggrieved, and 
that the Attorney-General was not a necessary or even a proper 
party, except in a ease where one of the parties was entitled to 
compensation, or where there were other special circumstances.” 
During this period of forty years, “the jurisdiction to be exer
cised by the Court of Chancery was only in respect of patents 
for land issued through fraud or in error or improvidence. The 
legislation formed part of that relating to the management and 
sales of public lands, and was, no doubt, intended for the pro
tection of applicants for the acquisition, by purchase or other
wise. of interests in the lands of the Crown, against patents 
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vidence on the part of the Crown or through fraud practised 
upon it. It provided a new remedy for persons prejudiced hy 
grants issued or procured through or by such means. The 
Court was endowed with jurisdiction to entertain and deal 
with this class of cases according to the ordinary procedure. 
Cases involving questions in relation to grants by the Crown of 
a different character were left to the operation of the common 
law or were specially provided for by legislation. Crown suits 
were left to be conducted as before.”

This was the jurisdiction of the Court of Chancery until the 
coming into force of the Ontario Judicature Act, 1881. That 
jurisdiction, by sec. 9, was vested in the High Court.* The Court 
held, in the Farah case (p. 18), that “the language is sufficiently 
wide and far-reaching to include the jurisdiction vested in the 
Court of Chancery by R.S.O. 1877, ch. 23, sec. 29. That juris
diction was thereby transferred to and vested in the High Court 
of Justice.”

The judgment in the Farah ease settles the law upon what 1 
venture to think is a perfectly sound basis as to the jurisdiction 
of the Court in such a case as the present. Its jurisdiction, 
originally established by 4 & 5 Viet. ch. 100, sec. 29. continued 
and re-enacted in R.S.O. 1877, ch. 23, sec. 29, is, by see. 9 of 
the Ontario Judicature Act, 1881, vested in the High Court— 
now, by the Law Reform Act, 1909, 9 Edw. VII. eh. 2*. sc*-. »i. 
known as the High Court Division of the Supreme Court of 
Ontario.

In Boulton v. Jeffrey, 1 E. & A. Ill, although the then recent 
Act of 4 & 5 Viet, was not referred to, Robinson, C.J., points out 
(p. 112) that in that case the grantee of the Crown v - not 
charged with anything wrong in obtaining the grant, but merely 
urged his claim to a patent on the footing of right, and the 
Government exercised its judgment on a full knowledge • !’ all 
the circumstances.

In Barnes v. Boomer, 10 Gr. 532, Spragge, V.-C., said : ‘I 
cannot say that the patent was issued in error, mistake or impro- 
vidence;” and refused the injunction. Upon the trial he said 
that he saw no reason to change the views which he had formerly 
expressed.

In Kennedy v. Laivlor, 14 Gr. 224, Van Rough net, C.. pro
ceeds upon the assumption that the Commissioner of Crown 
Lands had acted with the full knowledge of all the facts dis
closed in the papers deposited in the proper department, and did 
not feel that he had any power to review the Commissioner’s 
decision and say that he acted in error or mistake.

As was pointed out by my brother Riddell, in none of these

'Sf* H.S.U. 1897, eh. 51. sees. 41. 42. R.S.O. 1014, ch. 50.
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cases was there a prior patent issued to the plaintiff on the 0NT- 
strength of which an attack was made on the defendant’s patent. s c 
In my opinion, the Court has jurisdiction wherever, upon the 1913 
facts, the case is brought within sec. 29 of the former Act. ----

In Martyn v. Kennedy, 4 Or. 61, where a party, having Z,^K 
paid the patent fee for a lease, had gone into possession and Clayton.
made large improvements ; and the custom being that the party 0j^-J
so paying was considered as having a lease for twenty-one years, 
with a right of renewal and preemption, and the Crown having, 
in ignorance of the facts, subsequently by letters patent granted 
the lands in question as a glebe for the Rector of Darlington, 
such patent was rescinded, as having been issued in error and 
mistake.”

In Proctor v. Grant (1862), 9 Gr. 26, being a bill filed by 
persons who had made improvements on the land, the Court, 
under the circumstances, ordered the patent to be revoked as 
having been issued in error and mistake. Upon review (S.C., 
ib. 224), the Court, while affirming the general doctrine on which 
the decree was pronounced in this cause, “reversed the same on 
the ground of want of notice to a subsequent purchaser of the 
improper conduct of the grantee of the Crown in obtaining the 
patent.”

In Lawrence v. Pomeroy (1863), 9 Gr. 474, Van Koughnet,
C., was not inclined to extend the jurisdiction of the Court, 
hut to limit it to a case where the plaintiff had an equity to the 
consideration of the Crown of which they were in ignorance 
when the patent issued, and which, if known to them, might have 
influenced the judgment in his favour. I am unable to recon
cile this view of the effect of the statute with the law as laid 
clown by this Court in the Farcth case, or with what, I think, is 
the obvious intendment of the statute. In the following year, 
however, the same learned Judge seems to have taken a broader 
view of the jurisdiction of the Court, for in Stevens v. Cook 
(1864), 10 Gr. 410, Van Koughnet, C., said : “Since the decision 
in Mariyn v. Kennedy, it must be considered as the law of the 
Court that any individual aggrieved upon the issue of a patent 
through error on the part of the Crown, may invoke the aid of 
the Court to repeal it, and that this right is not given to the 
Attorney-General alone. ’ *

In Mutchmore v. Davis, 14 Gr. 346, it was held that a bill 
by a private individual impeaching a patent for fraud or error 
must shew that the plaintiff’s interest arose before the impeached 
patent was issued ; and such is the fact in the present case.

This rule applies whether the plaintiff’s interest is under 
another patent for the same land, or under a contract for pur
chase.

In Chisholm v. Robinson, 24 S.C.R. 704, the action was for
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possession of hind, the plaintiffs claiming title by possession, and 
the defendants through a grant from the Crown in 1892. It 
was shewn that the Crown had granted this land before the 
beginning of the nineteenth century. The Supreme Court 
affirmed the decision appealed from, holding that the Crown in 
1892 parted with its title and had never resumed it.

In The King v. Adams, 31 S.C.R. 220, it was held that the 
provisions of the Quebec statute respecting the sale and 
ment of public lands (32 Viet. ch. 11, R.S.Q., art. 1299) di.l not 
authorise the cancellation of letters patent by the Commissioner 
of Crown Lands where adverse claims to the lands exist. The 
clause referred to reads as follows: “Whenever a patent Inis 
been issued to, or in the name of, the wrong party, through mis- 
take in the Crown Lands Department, or contains any clerical 
error, or misnomer, or wrong description of the land thereby 
intended to be granted, the Commissioner of Crown Lands 
(there being no adverse claim) may direct the defective patent 
to be cancelled and a correct one to be issued in its stead, which 
corrected patent shall relate back to the date of the one so can
celled and have the same effect as rf issued at the date of such 
cancelled patent.”

There is in the Public Lands Act, R.S.O. 1897, ch. 28. no 
section exactly corresponding to the one quoted. Section 21 of 
the Ontario Act reads: “If the Commissioner of Crown Lands 
is satisfied that a purchaser, grantee, locatee or lessee of public 
land, or any assignee claiming under or through him. has been 
guilty of fraud or imposition, or has violated any of I In- con
ditions of sale, grant, location or lease or of the license of occu
pation, or if such sale, grant, location, or lease or license of 
occupation has been or is made or issued in error or mistake, 
he may cancel such sale, grant, location, lease or license, and 
resume the land therein mentioned, and dispose of it as if n > sale, 
grant, location or lease thereof had ever been made.”

It is sufficient to say, with respect to this clause, that it is 
quite obvious that the Crown did not act under this section in 
issuing the second patent. There was no pretence of any fraud 
or violation of any conditions on the part of the plaintiff, nor 
did the Crown assume in any way to cancel or deal with the 
grant to Duncan ; nor was the sale made or patent issued in error 
or mistake. Duncan applied for the largest island in Bolger 
Lake, and it was intended to be and was in fact granted to him. 
under the name “Duncan Island.”

It was the only is’and near the north shore that could feed 
th - grant. It is absurd to suppose that the bit of rock—some- 
timi. almost submerged—could have been intended to represent 
an island at least twenty times its size.

The Crown could not and did not assume to cancel the grant
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to Duncan, and had no title upon which the subsequent grant to 
the defendants could operate.

The plaintiff is. therefore, entitled to have it declared that the 
grant to the defendants is null and void, unless (1) the plain
tiff, as assignee of Duncan, is not entitled to stand in the posi
tion of Duncan, and (2) that the plaintiff is excluded by the 
registration of the defendants’ title under the Land Titles Act.

As to the first point: Mr. Armour relied upon Prosser v. 
Edmonds, 1 Y. & C. Ex. 481. A consideration of this case 
shews the facts there to be very different from the present. It 
was, in effect, held that a bare right to file a bill in equity for a 
fraud committed on the assignor could not be assigned so as to 
give a cause of action—that it must be coupled with an interest. 
Here the plaintiff had obtained his certificate of title before the 
patent was issued to the defendants. If the case has any appli
cation here, it is adverse to the defendants’ contention: see 
Mutchmorc v. Davis, 14 Or. at pp. 351-2.

In the present case, it was not a bare right which was assigned 
to the plaintiff, hut land definitely described in tin* patent and 
known as Duncan’s Island. It cannot, I think, be open to doubt 
that, whatever right Duncan had to have the defendants’ patent 
declared void, that right passed to the plaintiff.

Then as to the effect of the Land Titles Act, R.S.O. 1897, 
ch. 138, and the registration thereunder: it operates in favour 
of the plaintiff’s title rather than against it. It must be remem
bered that the plaintiff’s title is registered under that Act, and a 
certificate in due form granted to him prior to the defendants’ 
patent and certificate.

Section 13 provides that the first registration of any person 
ns owner of land with an absolute title, shall vest in the person 
so registered an estate in fee simple in such land, together with 
all rights, privileges, and appurtenances belonging or appur
tenant thereto. Thus it would appear that, under this Act, 
before proceedings were taken by the defendants to obtain a 
patent of the island in question, the plaintiff was the registered 
owner thereof with an absolute title in fee simple vested in him.

Now. turning to sec. 119, dealing with the rectification of the 
register, it provides that “where any Court of competent juris
diction has decided that any person is entitled to any estate, 
right, or interest in or to any registered land or charge, and as a 
consequence of such decision the Court is of opinion that a recti
fication of the register is required, the Court may make an 
order directing the register to be rectified in such manner as it 
thinks just.”

By see. 121, “The Master of Titles shall obey the order of any 
competent Court in relation to any registered land, on being 
served with an order or an official copy thereof.”
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I am of opinion that secs. 119 and 121 are applicable to this 
case, and that the register may be rectified.

Referring to the registration of judgments, the Public Lands 
Act, R.S.O. 1897, eh. 28, sec. 31, provides that, “subject to the 
Land Titles Act, if a patent for land is repealed or avoided la
the High Court, the judgment shall be registered in the registry 
office of the registry division in which the land lies.” “Subject 
to the Land Titles Act” harmonises with clause 119, which pro. 
vides for the rectification of the register.

Section 124 of the Land Titles Act provides that “any dis
position of land or of a charge on land which if unregistered 
would be fraudulent and void, shall, notwithstanding registra
tion, be fraudulent and void in like manner.”

The action taken before the Local Master at Bracebridgc on 
behalf of the plaintiff, and afterwards abandoned, creates no 
difficulty to granting relief in this action, as the Master clearly 
had no authority to deal with the question here involved. The 
Minister of Lands and Forests having granted his certificate that 
the claim of Walter Duncan to the island was considered by him 
and disposed of by disallowance before the issue of the patent 
to the defendants, the Master thereupon was bound to discontinue 
further consideration of the plaintiff's claim and disallow any 
objection raised by him (see sec. 169, sub-sec. 3, and sees. 14<> and 
141 of the Land Titles Act) ; so that the suggestion made at bar 
that another forum had disposed of the question here involved 
is untenable.

The result is, that, having reganl to the findings of the trial 
Judge and the evidence which supports such findings. I am of 
opinion that Duncan, by his original application, applied for the 
largest island in Bolger Lake; that his application was granted, 
and a patent issued to him of such island under the name of 
Duncan Island; that he entered into possession and did work 
upon the island in the way of clearing and making roads; that, 
for valuable consideration, he sold and conveyed the island in 
queetion to the plaintiff; that, by registration of the original 
patent and the subsequent transfer in the Land Titles office at 
Bracebridgc, the title in fee simple became vested in the plaintiff; 
that thereafter the defendants and Thomas Clayton, who acted 
for them, having actual notice and knowledge that Duncan Island 
was patented, ami having learned that there was some mis
description, and that the line between lots 20 and 21 did not p;:« 
through it, as shewn on the plan, conceived the idea of obtaining 
a patent for the same island under another description ; that, with 
this end in view, they falsely represented that there was another 
island in the lake to the west of Duncan Island, not shewn on the 
plan, and unpatented; and that all that took place »ub****«im-utly
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in regard to the matter, and the error in granting the patent 
to the defendants, arose out of this false statement; that, under 
the original statute of 4 & 5 Viet. eh. 100, see. 20, continued by 
various re-enactments embodied in R.K.O. 1877, eh. 20, see. 29, 
down to the time of the passing of the Judicature Act of 1881. the 
Court had jurisdiction, in all eases wherein patents for lands 
were issued through fraud or in error or improvidence, to decree 
such patents to lie void; and that, upon registration of such 
decree in the office of the Provincial Secretary, such patents 
were void to all intents and purposes; and this jurisdiction has 
been continued and now exists by see. 9 of the Judicature Act 
of 1881 in the High Court of Justice.

The facts in this case bring it clearly within the class of cases 
referred to in the statute.

The judgment of the Divisional Court, King’s Bench Division, 
should be set aside, and the judgment of the trial Judge should 
he restored, and varied by declaring that the patent granted to 
the defendants of the island in question, called therein Clavton- 
wood Island, dated the 2nd August, 1909, is void and should be 
delivered up to be cancelled, and that a copy of such judgment he 
registered in the Provincial Secretary’s office, and with the Master 
of Titles at Bracebridge, and the register in the Land Titles office 
there corrected. This relief may he granted under the prayer for 
further and other relief; yet, as all the facts were fully brought 
out at the trial, and the defendants cannot be prejudiced, the 
record may he amended as asked claiming the relief herein 
granted.

The plaintiff is entitled to the costs of this appeal and of the 
appeal before the Divisional Court.

A />/>< nl alluwi d.

PETERS, ROHLS A CO v MarI.KAN
A Iberia Supreme Court, Stuart, ./, Nrplrinlter 9, 1913.

1. Mechanics' ijkns ($11—7)—When lien exists— Lam»uibi> axi> tax
ant IMPROVEMENTS l MUCH COX TRACT WITH I.KHHE»—XruLECT OÏ 

I t snob TO GIVE NOTICE OK NON-lKSroXSIBIMTY.

A mechanic»' lien may In* acquired under see. 11 of the Mechanics' 
Lien Act, Slat. Alta. 1900, ch. 21, on demised premi*e* fur making 
alteration* therein under contract with the l«**ec. where the landlord 
with knowlcd that the work wa* in prugre**. failed to give notice 
of non-re*|H iLility a* required by such section.

I See Annotation oil «Mechanic*' Lien*. 9 ILL. It. |0."i. |
2. Mechanics' liens (III—7)—When ukx exists—Laxhuiro axii ten

ant—In PROVEN EXTE VXIlE* CONTRACT WITH LESSEE NECESSITY 

THAT THEY HE OK BENEFIT TO FREEHOLD.

The right to a mechanic*' lien on demined premi-e* for making alter
ation* therein tinder a «tintrail with the le->*ee. i* not limited by *ec. 
II of the Mechanic*' Lien Act, Stat. Alta. 1901». eh. 21. to *tich alter
ation* a* are lieneficinl to and which incrcane tlie landlord'* interest 
in the property.

ONT.

S. C. 
1913

Zock

Clayton*.

ALTA.

S. C.
1913

9
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3. Mm HANK s’ 1.IKXH (S II—7)—WlIKX LIEN EXISTS—Landlord AND II x 
a XT—Improvements under contract with lessee—Trade iiv

A MHM-lninics’ lion cannot In» acquired under sec. II of the Median V 
Lien Act. Stat. Alta. 1000. cli. 21. on demised premises for buildin. r 
placing therein at the request of the tenant chattels or trade fixtures 
which lie may remove at the expiry of his term.

Action to enforce a mechanics’ lien on demised property for 
making alterations and improvements therein under con tract 
with a lessee.

Judgment was given for the plaintiff.
Lloyd //. Frnrrty, for plaintiffs, Peters, Holds & Co. 
Duncan Stuart, for plaintiff Lambert.
('tiffon! T. Jones, for defendant MacLean.

stusrt. j. Sri art, J. :—This is an action by certain lienholders to hi 
force their mechanics’ liens against the landlord, Wendell Mac- 
Lean for labour and material supplied by them under contin t 
with the Western Catering Co., Ltd., tenants of MacLean, ihi 
May 15, 1911, one Robert J. Me Laskey obtained an agrn-m. nt 
for a lease from MacLean for the premises known as the I» > 
ment of the MacLean block, situated on lots 4 and 5 in bio. k 2 
q A of the city of Calgary on Eighth avenue for the pur
poses of a café and for a term of five years at a monthly rental 
of $500 per month. In the said agreement for lease there was 
no provision requiring the lessee to obtain leave from the lessor 
to assign, and on November 26, 1912, Mr. MeLaskey assign- I 
his lease to the Western Catering Co., Ltd., one of the defcii 
ants.

The Western Catering Company, Ltd., then proceeded to r- 
model the whole premises for the purpose of conducting a 
cafeteria. This required certain changes in the kitchen mi l 
main dining room, the chief of which were the removal and re 
construction of certain partitions of wood in the interior. Sub 
sequentIv the Western Catering Co., Ltd., planned and carrie I 
out very extensive changes in the premises involving putting in 
a false ceiling below the existing ceiling, the installation of addi 
tional electric light fixtures and replacement of those already in
stalled, the lowering of the kitchen floor, the installation of mi 
electric fan, the construction on the outside street wall of an 
electric sign and flooring of the stair steps from the street to the 
premises and construction at the top of the staircase of a porch. 
The landlord was not consulted nor was he aware of these works 
until he saw workmen actually engaged upon them and In- 
visited the basement several times during the construction and 
had casual conversations with the contractors as to the character 
of the work while the contractors were engaged thereon. In 
the case of the ventilation fan he made an objection that the

ALTA.

8. C. 
1913

& Co. 
r.

MacLean.

Statement

1
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odors would rise at th<* rear of tin* building and annoy tenants 
of tin* upper storeys, but finally withdrew this objection.

The evidence clearly discloses that with tin* one exception 
of the ventilator fan and the portico and approaching steps, 
that tile alterations made by the lessee were included under 
the two heads of those alterations incident to the change of 
business from an ordinary restaurant to that of a cafeteria, and 
secondly those alterations incident to ornamentation. When 
the Western Catering Co., Ltd., took over the premises they 
were in a condition quite suitable for carrying on the trade or 
business of a restaurant. Some repairs of a minor character 
were necessary to the plaster of the ceiling and some leakages 
in the water pipes, but these were not outside the ordinary re
pairs incident to a building in use. The lessees wished to give 
a more finished effect by putting in a false ceiling and thus hid
ing the water, steam and soil pip<*s which were attached .just 
Mow the ceiling. This new ceiling was constructed of heaver 
boards fastened to rafters about three feet below the original 
ceiling. This necessitated removing the electric light fixtures 
and extending the wiring below the new ceiling. The lessees 
installed new fixtures costing 50 per cent, more than the original 
ones, not for the purpose of increasing the light but for the pur
pose of getting a diffused, or softer light. The room was 
heated by the radiator from the steam pipes below the ceiling. 
Openings wen* made in the false ceiling to allow the heat to 
reach the room. The fan was installed in the wall of the kitchen 
and was connected with the space between the ceilings and with 
the lower or main space in the kitchen and so constructed as to 
exhaust the air from the kitchen alone or from the kitchen and 
the space between the ceilings of the main room, or dining-room.

The landlord did not give the notice provided for in see. 11 
of the Act. The defendants maintain that the principle under
lying the Mechanics’ Lien Act | Stat. Alta. 1906, eh. 21] is 
“that lie who receives the benefit must bear the burden.” and 
that with the possible exception of the steps and the portico 
and the electric fan that the alterations added nothing to the 
value of the building, and in the case of the false ceiling there 
was involved a depreciation in value as the character of the 
material was so unsuitable as to render nen*ssary its removal, 
requiring removing and re-attaching of the electric lights and 
involving considerable loss to the landlord. If I were able to 
read into the Act the interpretation that sec. 11 made the owner 
as designated by said section liable for such alterations only as 
increased the value of his interest in the lands and premises 1 
would Ik* bound to give relief on the ground that the alterations 
were not of any lsmefit and. indeed, in some cases an* an actual 
detriment. 1 am not able, however, to find in the Act any foun
dation for such a view.

ALTA.

s.c.
1913

k l o. 

MacLkax.
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Sub-sec. 4 of sec. 2 describes an owner as follows :—
“Owner" «hull extend to and includ” a person having any estate or 

interest, legal or equitable, in the lands upon or in respect of which the 
work is done or materials are placed or furnished, at whose request and 
upon whose credit or on whose behalf, or with whose privity or con-vnt. 
or for whose direct benefit, any such work is done or materials are placed 
or furnished and all persons claiming under him whose rights are acquired 
after the work in respect to which the lien is claimed is commenced or the 
materials furnished have been commenced to be furnished.

Sub-set*. 5 of sec. 2 says :—
Works or improvements shall include every act or undertaking f-.r 

which a lien may lie claimed under this Act.
Sec. 4 prescribes the works or improvements that come 

within the Act, and is as follows :—
Unless there is an agreement in writing to the contrary signed by the 

|H»rson claiming the lien, every contractor, sub-contractor, labourer, and 
furnisher of material doing or causing work to be done upon or pin ing 
or furnishing any materials to be used in or for the construction, erction. 
alteration, or repairs, either in whole or in part of. or addition to. ain 
building, tramway, railway, erection, wharf, bridge, or other work. <>r 
doing or causing work to be done upon, or in connection with,or the pla. ing 
or furnishing of materials to Is* used in or for the clearing, excavating, 
filling, grading, track-laying, draining, or irrigating, of any land in re-|«vt 
of a tramway, railway, mine, sewer, drain, ditch, Hume, or other work, 
or improving any street, road, or sidewalk, adjacent thereto, at the request 
of the owner of such land, shall, by virtue thereof, have a lien or charge 
for the price of such work, and the placing or furnishing of such materials, 
upon such building, erection, wharf, machinery, fixture or other works, 
and all materials furnished or produced for use in constructing or making 
such works or improvements so long as the same are alsmt to lie in good 
faith worked into or made parts of the said works or improvement-, and 
the land, premises, or appurtenances thereto, occupied thereby or enjoyed 
therewith, but limited in amount as hereinafter mentioned :

Provided such lien shall atfect only such interest in the said land, 
premises and appurtenances thereto as is vested in the owner at the time 
the works or improvements are commenced, or any greater intere-t the 
owner may acquire during the progress of the works or improvement-, or 
have at any time during which the lien stands as an incumbrance against 
said land.

Sec. 11 is as follows :—
Every building or other improvement mentioned in the fourth -ration 

of this Act constructed upon any lands with the knowledge of the owner or 
his authorized agent, or the person having or claiming any interest 
therein, shall be held to have been constructed at the request uf Midi 
owner, or person having or claiming any interest therein, unless such 
owiq*r or |HTson having or claiming an interest therein shall, within three 
days after he shall have obtained knowledge of the construction, alter
ation or repair, give notice that he will not be responsible for the same 
by posting a notice in writing to that effect in some conspicuous place 
upon said land or upon the building or other improvement thereon.
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2. Whenever such owner or such person, not having contracted for or 
agreed to such construction, alteration, repair, works or improvements 
being done or made, hut who has failed to give said notice witliin the said 
three days shall post a notice in writing in some conspicuous place upon 
mud land, or upon the buildings or improvements thereon, to the effect 
that he will not be responsible for the works or improvements, no works 
or improvements made after such posting shall give any right as against 
Much owner or person, or his interest in said land, to a lien under til's Act. 
and precludes the application to it of the definition of the word 
“owner” ns set out in sub-sec. 4 of sec. 2. Because the opening 
words of sec. 11 are, “Every building or other improvement 
mentioned in the 4th sec. of this Act constructed upon any 
lands, etc.” It is contended that there was an intention of the 
legislature to exclude alterations and repairs, but tin* words 
“construction, alteration, or repair” are introduced in the 
latter part of the section which provides for the avoidance of 
liability by giving notice disclaiming responsibility. I am not 
able to distinguish this case from Limoges v. Scratch, 44 Can. 
S.C.R. 86, affirming Scratch v. Anderson, 16 W.L.R. 145 | affirm
ing with a variation the judgment of Beck, J., Scratch v. Ander- 
son, 2 A.L.R. 109]. It is true that in the latter case a new build
ing was constructed but having come to the conclusion that see. 
11 includes alterations and repairs as well as construction, I 
must apply the same principle. Sec. 11 really provided that a 
landlord could escape what is in this case a patent hardship, by 
availing himself of this section and giving the prescribed notice. 
I do not find any authority, however, for including electric light 
fixtures or the electric light sign on the outside of the building 
as part of the realty. These are properly chattels belonging 
to the tenant which he would be entitled to remove at the termin
ation of his lease.

The claim of the plaintiff Hugh Lambert will be reduced by 
the sum of .$385, the price of the sign and by the amount of 
furnishing and installation of the electric light fixtures. I ap
point a reference to the clerk of the Court to find the amount to 
lx* deducted under the latter head. The claim of Peters, Kohls 
and Co. will be reduced by the amounts of $84.90 and $7.50 
which they admit were for repairs to chattels.

There will lx* judgment that the plaintiff Lamliert is en
titled to a mechanic’s lien on the said lands for the amount 
found to In- due and costs. The plaintiffs Peters, Kohls and Co. 
will likewise have judgment that they are entitled to a mech
anic s lien on the said lands and premises for the sum of $2,- 
7u.u4 and costs. Leave to apply on behalf of any party for 
directions.

ALTA.

8.C.
1913

6i Co. 

MacLean.

Jadgnunt for plaintiff.
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STINSON v. HOAR.

liriliali Columbia Court of Appeal, Irving, Marlin, ami GaUihcr, 1 
Julg 22, 1913.

1. Vkxihir and I'Chciiahkk (8 IK—27)—Vaxvkli.atiox of contract mu
8A1.K. UK LAND—MlSRKI'RKHEXTATIOX—RkTI BX OK DKVOSIT.

Whore ii vendor «loninndod the return of » deposit ho luul Hindi1 n 
signing a contract to purchase land, claiming a cancellation of 
agreement for the misrepresentations of the vendor, which were deni.• I 
hy the latter, who informed the vendee that he should hold him to in* 
agreement, and after action was In-gun for the cancellation of tin 
contract, the vendor sold the land to a third person, the vendee i- not 
entitled to recover the deposit where, on the trial, no misrepresentation 
was found, and. at the time of such re-sale, the original purchaser wa* 
in default.

| Hour v. Smith. 27 Ch.D. 80, followed ; llall v. Iturm ll. ||0|||. 
h.It. 2 Ch. 551, and Cornwall v. Ilnixrn (1809), US L..I. Cli. 7VC !>• 
ferreil to; Johnstone v. Milling, It) Q.H.I). 4t$0. distinguished.)

Statement Appeal li.v the defendant from a judgment for the plain
tiff for the return of a deposit made on the execution of a con
tract for the sale of land, which the vendee sought to have can
celled and to have his deposit returned, on the ground of tin- 
vendor’s misrepresentations inducing the making of the avive
ment.

The appeal was
Ogilvie, for appellant, defendant.
Fillmore, for respondent, plaintiff.

Inin*, j.a. Irving, J.A. :—I would allow this appeal. The purchaser 
having satisfied the defendant that he no longer intended to In
bound, the vendor was, in my opinion, justified in taking him 
at his word and selling the property. A person who enters into 
a contract, as the defendant did in this case, has a right to 
something more than a performance of the contract when tIn
time fixed for the next step (or completion) arrives. He has a 
right to have the contractual relationship maintained as well 
as to have the contract performed when the time for so doing 
has come. He is not to he cast adrift and then held to his h r 
gain at the election of the person with whom he contracted. 
That person (the plaintiff in this case) having wholly reiiun- 
ciated his contract hy letter and hy bringing his action, the . 
fendant was at liberty to sell the property, and if he had sus
tained damage to bring his action. The plaintiff's conduct 
exonerated him from any further performance of his promise.

Mr. Fillmore contends that in those circumstances, the 
plaintiff was entitled to receive the deposit back. Howe v. Smith. 
27 Ch.D. 89, seems to me a direct authority against this con
tention, and I would so hold. In that case (decided hy the 
Court of Appeal on appeal from Kay, J.), the defendant h id 
sold the property because the plaintiff had not been able to find

A2C
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the purchase* money. The contract contained no clause at all 
as to what was to he done with the £.'>00 it" the contract was 
not performed. The plaintif!" asked tor the return of £.'>00, 
which had been paid as a deposit and in part payment of the 
purchase money, but that was refused. Cotton, L.J., d
out that the mere fact that there had been a re-sale could 
make no difference, if the purchaser had made such default 
as precluded him from demanding the transfer of the estate. 
When the vendor sold the estate lie was only selling that which 
the purchaser had no possible right to demand, lie then 
quotes Lord St. Leonard’s hook on Vendors and Purchasers,
| Sugden on Vendors and Purchasers] as an authority for the 
proposition that the re-sale of the estate after the purchaser’s 
default cannot in any way affect the right of the vendor to re
tain the deposit and then on the authority of a decision hv Mr. 
Laron Pollock, and another by Lord Justice James, lie says :—

If on tin* default of the pureliaaer the contract gne* olf—that i* to nay, 
if lie repudiates the contract—lie can have no right to recover the deposit.

Bowen, L.J., says :—
It is quite certain the purchaser cannot in-dnt on abandoning bin con

tract and yet receive tlie dcpo*it. because that would enable him to take 
advantage of his own wrong.

And Fry, L.J., reached the same conclusion. In Hall v. 
Burnell, [1911] 2 Ch. 661, 81 L.J. ("It. 4(>, the same principle 
was acted upon. There is no question of payment of instalments 
in this case or relief from forfeiture us there was no such claim 
put forward in the Court below.

As to the objection that, on the day of the sale the vendor 
was not the registered owner, the case of Langford v. HUt • de
cided in 1731), 2 P. Wins. (>28. is a complete answer. The time 
for making a title had not yet arrived. A man may enter into 
a contract to sell a property of which lie is not the registered 
owner. Mr. Fillmore argued that a contract would he void 
unless the purchaser could at once walk into the land re
gistry office and find that the vendor was the registered owner. 
Section 104 of the Land Registry Act has not that effect.

Mr. Fillmore relied on Johnstone V. Milling, Hi Q.B.I). 4<>0, 
55 L.J.Q.B. 1(>2, hut in that ease the County Court Judge did 
not find that the lessor had said that he would not perform his 
part of the contract ; all he said, so the Court of Appeal thought, 
was that he was afraid he could not find the money. In that 
case then there wits no repudiation by the lessor, nor was there 
any election by the lessee to accept such repudiation.

1 agree with the learned trial Judge that the defendant was 
not guilty of misrepresentation. There seems to l>e something 
anomalous in holding that the plaintiff who brought his action 
of misrepresentation to set aside the contract and thereby re-

B.C.
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cover his deposit should fail in proving the misrepresentation 
and yet, in some other way, recover the deposit. The trial 
established that he was not justified in refusing to go on with 
his contract, yet he now claims that he is entitled to have his 
money back. To get his money hack he would he compelled 
to shew that, he had been always ready and willing to complet, 
it, that there had been a total failure of consideration. There 
was not a total failure of consideration because, for several 
days he was the owner of the property. He could have sold it 
at a profit had the market been favourable, and the fact that 
he enjoyed that privilege prevents there being a total failure 
of consideration : see Cornwall v. llcnscn (1809), 68 L.J. Ch. 749.

There was some discussion before us as to relief against lor 
feiture, but that was not asked for by the pleadings.

In my opinion we are dealing with a question of deposit 
only.

Martin, J.A. :—By an agreement evidenced by a written 
receipt, defendant agreed to sell a piece of property to the 
plaintiff on the terms (above stated) and thirteen days after 
the plaintiff notified the defendant in writing that “he has 
cancelled and doth hereby cancel” the sale on the grounds of 
gross misrepresentation, and “demands the immediate return 
to him of the $1,000 paid by him to you in respect of the said 
sali*:” to which the defendant replied on the next day that 
there was no misrepresentation and that the plaintiff must 
either “complete the transaction or forfeit the deposit.” Seven
teen days after this letter, the plaintiff began this action to 
cancel the said agreement, and for the return of $1,000, “be
ing deposit paid on account of purchase,” whereupon, four 
days after, the defendant sold it to a third party.

Taking the matter up step by step, I am of the opinion 
that, after the receipt of the first letter the defendant could 
have taken the position that the plaintiff had definitely decided 
not to carry out his agreement, and, therefore, that it was open 
to the defendant to elect to “adopt the repudiation” <Jnlili
st onr v. Milling (1885), 55 L.J.Q.B. 162, 168), in which ease, 
as Lord Justice Bowen puts it:—

The rights of the parties under the contract culminate and nro to l*c 
determined at the moment of repudiation and the contract is to In» treated 
as oil" except to this extent, that the purchaser may bring his action upon 
it as for a breach of the contract.

But, instead of so doing, the defendant elected to hold the 
plaintiff to the contract, calling upon him either to complete or 
forfeit the deposit. The effect of this was to leave the matter still 
open and the plaintiff could have receded from his position and 
completed, hut he did not do so, but concluded to maintain it. 
as evidenced by the beginning of this action (on September
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14, 1912), as aforesaid. This step, in my opinion, again gave the 
defendant the same opportunity for election that he had before, 
and this time he elected to “adopt the repudiation” and prompt
ly sold the property within four days as stated. Under this 
election the rights of the parties have to be determined as oil and 
of the 14th September, 1912, and since the plaintiff does not in 
this action ask for specific performance, he is in the position 
pointed out by Lord .Justice Fry, in Howe v. Smith (1884), 53 
L.J. Ch. 1055, at 1062 (a suit for specific performance), as 
one who has deprived himself

Of his right to specific performance uml of his right to maintain an 
action for damages, ami under these circumstances I hold tliât the pur 
chaser has no right to recover his deposit.

This principle covers the case at bar exactly, indeed, it is a 
stronger case as time herein is stated to lie “the essence of this 
agreement”—and i only add that whatever construction may 
he placed upon the recent decision of their Lordships of the 
Privy Council in Kilmer v. Brit. Col. Orchard Lands Lid.. 10 
D.L.il. 172, [1913| A.C. 319, 82 L.J.P.C. 77, wherein a claim of 
forfeiture was met by a counterclaim for specific performance, it 
should not, according to Quinn v. Lcatham, (1901] A.C. 495, be 
extended to apply to such a very dissimilar ease as this.

The appeal should, I think, lie allowed, and the judgment 
varied by striking out of it the direction that the defendant 
should pay the plaintif!; the sum of $1,000.

Gaijjher, J.A. :—I think there can be no doubt that this 
appeal should be allowed.

The plaintiff brings his action to set aside an agreement for 
sah- to recover back $1,000 paid on account of said agreement 

which is termed a deposit) on the ground of misrepresentation.
The learned trial Judge fourni no misrepresentation, but 

ordered the defendant to return the $1,000, and from this por
tion of the order the defendant appeals.

There are a number of authorities on the point, but for the 
purposes of this case Howe v. Smith, 53 L.J. Ch. 1055, is suffi
cient.

There was direct repudiation by the plaintiff* (see Lr., p. 75, 
A.B., August 28, 1912, in which the plaintiff, through his soli
citor, notifies the defendant that he, the plaintiff cancels the 
agreement on the ground of misrepresentation, and demands 
hack the $1.000 paid).

To this the defendant, through his solicitor, writes the 
plaintiff’s solicitors, August 29, 1912 (A.B. 76), denying mis
representation, and asserting that plaintiff will either have to 
complete contract or forfeit the deposit.

The answer to this is a writ, issued September 14, 1912, 
claiming, in the terms of the plaintiff’s letter.

B. C.
C. A.
1913

Hoar.
Mnrtin, J.A.

Oalllbcr, J.A.
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B. C. After issue of writ, the defendant re-sells, and the plaintiff
C. A. 
lil 13

cluimM Hint, ns hr was not in default in payment under He 
agreement at the time of re sale, and as the defendant lias sold 
before default, he cannot retain the deposit.

H.lVI.
1 cannot aee upon what principle this can lie maintained. 
The plaintiff is not seeking specific performance of the eon- 

tract, lint is repudiating it, and refusing to go on, and has failed 
on the grounds upon which he sought relief.

Appial allow*‘1.

ALTA. Rc CORBOR and OAKSHOTT.

S.C.
1913

A Iberia Supreme Court, Beck, •/. September 8, 1913.
1. Mobtuaoes (g VI F—93)—Strict roBEcLosuBK—Ex pabte obdku—V w, 

id it y—Defendant appkabixu but not ukkkmuxu.
A final order absolute for the fomlosure of u mortgage niimot !»• 

nuule ex parte where the defendant, ultlmugh in default in making a 
defence, has eqtered his appearance in the action.

-tatement Application for a writ of possession for land sold under n 
mortgage foreclosure, and a motion by the defendant to set aside 
the final order of foreclosure.

The defendant’s motion was granted.
S. II. Woods, K.C„ for plaintiff, and Johnstone.
It. 1). Tiyhe, for defendant.

Beck, J.:—There are two applications before me. one for n 
writ of possession on behalf of the plaintiff or one Johnstone.
1 am not sure which, the other on behalf of the defendant to set 
aside a final order of foreclosure. The writ was issued on Aug
ust 9, 1912. The action was on a mortgage asking payment, or 
sale, or foreclosure and possession. An appearance was duly 
entered for the defendant on September 5, 1912. No dr fence 
was filed. On October 23, 1912, on an affidavit of no drtVire 
being filed, an order nisi was obtained cx parti fixing two 
months from the date of service for payment. The defendant 
seems to have been personally served with a copy of the order 
nisi on October 24, 1912; though complete evidence of service 
is not on file. The order nisi provided that in default of pay
ment the land should be sold “or that the defendant's interest 
in the said premises he foreclosed according as a Judge «n 
further application may direct”—a very unusual form.

On January 3, 1913, a final order for foreclosure was made 
c.r parte. It is this order which it is now sought to set aside 
(1) on the ground that it was cx parte and therefore, it is sub
mitted, more than irregular; and (2) on the ground that tIn* 
material relating to the value of the land used on the applica
tion was misleading.
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Rules 88-102 deal with judgments on default of appearance. ALTA. 
Most of them provide for judgment being entered on default, s q 
i.(„ without leave or order. Rule 98 provides that where the 1913
action is in respect of a mortgage lien, a charge and the plaintiff -----
claims foreclosure or sale or redemption . . . the plaintiff, if Corbor

the defendant does not appear shall be entitled to such judg- and 
ment upon such evidence as the Judge may order. Rule 99 pro- Oakshott. 
vides that n«k, j.
in any other action u|mhi default of appearance . . . the plaintiH' may 
apply is parte to a .Judge for an order for judgment.

Rules 158 to 198 relate to proceedings on default of thfi ner.
Hide 166 is the rule which applies to mortgage actions. It 
provides that if the defendant makes default in delivering a 
defence the plaintiff may apply to the Court or a Judge for 
such judgment, if any, as upon the pleadings lie may appear to 
he entitled to; and the Court or Judge may order judgment to 
he entered accordingly or make such other order as may be 
necessary to do ' te justice between the parties. I’mler 
the corresponding English rule (0. 27. r. 11), it is pointed out 
in the notes, in the Annual Practice and the Yearly Practice, 
that in cases not coming under this rule, no motion for judg
ment is necessary because the meaning of the rules is that judg
ment may be entered 011 default without leave or order ; hut 
under this rule an order being necessary, the English practice 
requires notice of the application to be given. It is to be ob
served (1) that in the case of default of apptarann in eases 
where it is not specially provided that judgment shall follow 
default it is expressly provided by our rules—unlike, in this 
respect, to the Et rules, whereby notice of motion served 
bv filing is made necessary—that the application can be made 
• r parte; (2) that in the case of default of tlefenct there is no 
provision in our rules that the application can be made (s

It is true that the English rule ((). 27, r. 11), says that "the 
plaintiff may set down the action on motion for judgment” 
ami our rule says “the opposite party may apply to the Court 
or a Judge for such judgment as upon the pleadings he may 
appear to be entitled to.” Still I think the effect of the differ
ence is only to do away with the procedure of setting motions 
for judgment down for hearing—a procedure which has never 
obtained in this Court and consequently that the wording of 
our rule does not do away with the necessity for service of 
notice of the application which according to the settled prac
tice under the English rule must be given.

In the Yearly Practice ( notes to O. 27, r. 11) it is said :—
In order to obtain judgment under thin rule the llr*t utep to take i« to 

give notice of motion for judgment. ... If the defendant has entered
34-13 U.L.I.
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the ordinary way. If the defendant has not entered an appearance, the 
notice of motion may lie served by being filed.

No notice was given to the defendant of the application for
Be

CORIIOR
AND

Oakbhott.

the order nisi. For the reason 1 have stated 1 think that the 
order nisi was irregularly granted and might have been set aside 
on the ground of want of notice had an application to that effect

Beck. J. been made within a reasonable time. 1 have no doubt that the 
learned Judge who made the order overlooked the fact that the 
defendant had entered an appearance. It has always been m.v 
own practice where an appearance has been entered to insist 
upon notice of every important application being given to the 
defendant’s solicitor and 1 have no doubt my brother Judges an- 
in the habit of following the same practice. The defendant in 
this case however cannot—and he has not done so—object to 
the order nisi on this ground owing to the fact that he was per
sonally served with it and to the length of time he has since 
allowed to elapse. Much of what I have just said is for the pur
pose of making it clear that a defendant entering an appearaiv. 
has a right to notice of every application in the action which 
the rules do not provide may he made is parte (see rules 81 ami 
82).

In England it appears to be the practice to grant a final 
order for foreclosure cx parte where the order nisi was for fore
closure. That is reasonable because the order nisi is an order for 
foreclosure unless payment is made. The final order for foreclos
ure, or—as it is there styled, more correctly—the order absolute 
is the proof that the conditional order has taken effect. In Ontario 
there is an express rule to that effect; hut there, where a final 
order for foreclosure is asked after an abortive sale it appears 
that notice must he given or at least that an order he obtained 
and served fixing a new day for payment and providing for 
foreclosure in ease of default. I fancy the same practice exists 
in England.

In the present case, as has been pointed out the order nisi 
ordered neither sale nor foreclosure hut was in the alternative 
providing for either sale or foreclosure. It seems to me that an 
order absolute for neither could he made without notice. Then* 
is nothing in our rules referring specifically to the question, hu. 
rule 458 says :—

Application* for stmmmnsc*. rule* or order* to hIivw canne and 
cations authorized bi/ these rules to be so made mai/ be made ex /mite. 
other motion* in Court *h«l1 be made by notiee of mot ion and other ap/di- 
cations in Chambers by summons exeept tchere othcririse proridnl.

In my opinion therefore, the defendant having entered an 
appearance, was entitled to notice of motion for the order abso
lute whether for foreclosure or sale and no notice having been
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given the order was granted per incuriam and improperly and 
it is “much more than an irregularity” contemplated by the 
“non-compliance” rule. 1 think, therefore, the order absolute 
is not effective in favour of the plaintiff.

A third party, Johnstone, claim* to have bought the property 
from the plaintiff on the faith of the final order for foreclosure. 
If he is a bond fide purchaser for value without notice he is no 
doubt protected in his title by reason of the provisions of the 
Land Titles Act ; and if so, I think I should have to hold that 
the order is effective in his favour; but yet being ineffective in 
favour of the plaintiff the defendant may be entitled to some 
lesser remedy than having the order set aside for instance if it 
should appear that notwithstanding the very short time which 
elapsed after the date of the order the plaintiff sold the land to 
Johnstone for a sum considerably in excess of the value repre
sented to the Judge who made the order, 1 think the plaintiff 
would be accountable to tin* defendant for the surplus and if 
that surplus or any part of it remains owing bv Johnstone to the 
plaintiff, it should be charged in the defendant’s favour.

In the result I hold the final order of foreclosure ineffective 
in favour of the plaintiff, and adjourn the further consideration 
of the motions in order to ascertain whether Johnstone is a 
bom fide purchaser for value without notice and in any case 
what were the price and terms of payment on the sale by tin- 
plaintiff to Johnstone. If Johnstone is not a party to these pro
ceedings I now add him. 1 enjoin him from disposing of the 
hind in question until the final disposition of these motions or 
until further order. lie has filed no affidavit of his own. I 
give him liberty to tile an affidavit setting out the history of his 
purchase and the particulars thereof in all respects. Neither 
lias the plaintiff filed any affidavit. I give him liberty to do 
the same. The plaintiff is to file his affidavit within one week; 
Johnstone his, within three weeks. Each may be cross-examined 
upon his affidavit. The motions may lie brought on for further 
consideration by either party on two days’ notice.

ALTA.

S. C.
1913

Hr.
COKHOR

Oaksikitt.

Ordt r accordingly.
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B. C. REX v. LAITY.
0 Hrilish ('ni inn Itiii. Siipninc Vmnl, II u ill tr, C.././/.C, Srplrnihn• III, I ! * I l

1913 I. ( (IXKTI II TUIXAI. LAW (g I K 1211)—SKI’AKATIOX UK VOWKHM IThMIXI
I'RllYI XCl.AL—SrXIlAY OHNKRVAXI'K BRITISH Vol.l'MHIA.

Tin* restrict ion intriHluml I» v tin* consolidated Sun< lu y < Miser x.i me 
Aft of Itriti»li t'olimiliin in Inks, limiting tin* application of mi.mi 
1 in |H>r in I Act». ( iiii'l tiding 20 Charles II. vh. 7 I as to Siimlny ohsei x.n., 
to tin* old colony of British Colunihiu was hex mid (In* eoni|N»len. \ of 
tin» legislature of British t'olunihiii a- an infringement upon the -•< u 
%ive jurisdiction of the Parliament of Canada, prior to (lie deleg.n■••u 
of certain powers hv Parliament to the provincial legislatures iiiiI«t 
the l/ord's I hi y Act* (Can.). « Kdw. VII. eh. 27. It.S.t . IWNI. «h. I . ;

St at «ment

| S<-e also h|H»<»ial ease Ur Uiorinriul l.rj/ÎMlalivr Jurimlirhuii .... 
Smuhiii Ohsi miner, 115 Van. N.V.R. 5H I. |

2. VOXHTITI'TIOXAI. LAW ( f II A TV—245)—SfXDAV I.AWH—BRITISH I - I
t'MiiiA—Canada.

V|i to the enactment of the Isird's Bay Act. ll.S.t'. ItMld. eh I •: 
the Sunday ohservanee laxvs of British t olunihia stood as thex hi 
existed at Confederation in IHti7 by virtue of the exclusive jm i- 
dietiou of the Parliament of Canadii.

3. VOXHTITI'TIOXAI. LAW (§11 A 5—243 )—St XDAY LAWS—KkDKMAI Pan
vixcial—Validation ok i'hovixcial laws, now i.immu.

Tile provisions of sec. 11t of the laird's Bay Act. ll.S.t ", Mint; li. 
153. against interference with any provincial law then "in force" in 
In» construed to cover only such provincial laxxs as were then "xali.llx 
in force" and not to validate any ultra roes legislation, imixxith- 
standing t Im* provisions of sis». 5 and siih see. ( #/1 of see. 2 of that 
Act.

4. VOXHTITI'TIOXAI. LAW ( g 1 B—HO) — DKUCUATION OK IHWKRH To I'HoXIXi t
—Sl XDAY LAWS.

See. 5 of the laird's Bay Aid. ll.S.t '. I Olid, eh. 153, had the elfe. I 
of delegating to the Province of British Volninhia the poxxei to pa»«. 
as it did in enacting the llevised Statutes of British Columbia. loll, 
the prohihition of Sunday sales contained in R.S.B.V. 1UII, eh. .'Ill 
(the Sunday Ohservanee Act of B.C. ).

5. VOXHTITI'TIOXAI. LAW ( g I K—120)—SkI’ARATIOX OK POWKKH *>1 XU AY
i.aav —British Voi.i miiia.

The declaration of the British Volninhia legislature limitm_• In 
the mainland Un» ojieration of certain Sum lax observa n-e linp n il 
Acts (eitisl in the consolidation of B.S.B.V. 1011, eh. 2101 d«.. ' m-t 
prevent t.he application to Vancouver Island of the nexv gene .1 prn> 
iiihition vinhraeed in sis». 5 of the Doininion laird’s Bay Act. !!>.• 
IWNt. eh. I A3.

fi. Sl-XIIAY (gill A—10)— I.AIIOI R A XII IH'MIXKHH—'I'RAIiISXII \ >1 I MM.
XVAKIN—VOXNTKIVTIOX OK HTATITK»—KXCI l SIX K .11 KIMlHl IM>

Whet lier by the operation of see. 5 of the laird's Bay Act. II.< 1 I'11"»
ch. 153, or of the British Volninhia Sunday Observance Act. I’.VIU . 
1011. eh. 210. or of the Imperial Acts intriHluml prior to VonfV.l. m 
lion, it is unlawful in British Volninhia for a tradesman to pil’doly 
sell his wares on a Sunday.

St.xtkii emte Hiilmiittrd hy 11 magiatrate for tin* opinion of 
tin* Supreme Court ill « prosecution upon tin inforiimtion of 
Krn.uk Turner fappelltmt), a gain Ht Dudley Laity (respondent 
for an alleged hreaeli of the Sunday oliaervance law of 11 ri tilth 
Columhia.
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Harrison, for tin* Crown.
IIii/i/ins, for defendant.
Milfiarmitl, for tin- Lord's Day Alliance.

IIi ntkii, C..L: I $.v tin- Knglish Law Ordinance 18(17, passed 
|,v the old I nited Colony of Itritish Colmuhia, the civil and 
criminal laws of Kngland as they existed in November, 1858, so 
far as not from local circumstances inapplicable, became the 
law of the colony, subject to any modifying legislation that had 
hi'cii previously passed by the separate colonies. No such modi
fying law was ever passed by the Vancouver Island colony in 
respect of the Imperial Act respecting the Sunday laws. It 
therefore follows that these last mentioned Acts were in force 
over the whole province at the time of Confederation, except in 
so far as any particular enactment was, by reason of local cir
cumstances, inapplicable, and while several of sitelt enactments 
were, no doubt, inapplicable, there seems no room for doubt 
that the prohibition of ‘2!I Car. It. eh. 7. against the pursuit of 
their ordinary callings by tradesman, etc., and of the exposure 
of merchandise for sab*, was not inapplicable by reason of 
local circumstances.

Now legislation of Ibis character has been finally decided by 
tin- Privy Council to be within the exclusive jurisdiction of the 
Parliament of Canada, and therefore it was not competent to 
the legislature of Itritish Columbia to pass the Consolidated 
Act of 1888. which limits the application of the Imperial Acts 
to the old colony of Itritish Columbia, ami which has been main
tained in the official editions of the statutes ever since.

To put. it shortly, as the tree fell at the time of the entry of 
the province into Confederation, so it lay until the passage 
of the Dominion Act, called the Lord's Day Act, being eh. 1‘id 
of U.S.C. lIMMi.

I do not see bow it can be successfully maintained that this 
Art in terms adopted tin- various provincial enactments through 
out Canada, whether they were or were not intra vins, amt 
adoption or ratification is a different thing from non-interfer
ence. All that is done by section Hi is to leave any valid prn- 
vincial law in force ; if it bad Is-eii intended otherwise one 
would have expected to find a distinct declaration that any 
Midi ultra tinx Acts were to be the law of the particular pro
vince. The phrase “in force” must mean “validly in force” 
if such an expression is not really tautological, otherwise two 
different meanings must be assigned to the word “force” which 
appears twice in the same section. How cun any Act passed 
by an impotent legislature Is* said to be “in force’’ 1 Nor can 
any real aid he derived from sub-section (<y) of the Interpre
tation section which declares tin* phrase “Provincial Act” to

B. C.

s.c.
1013 
l<i \

lluiilvr. e.j.
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include Acts passed since Confederation as no doubt there are 
numerous such Acts, as for instance those which prohibit the 
selling of liquor on Sundays, which are infra vires. Nor do I 
think that section 5 is to be construed as adopting and con
firming, at the time of the passage of the Act of 190(>, the 
ultra vires legislation of the province which was then pre
existent.

That leaves only the question as to what effect is to be as
signed to the maintenance of the Consolidated Act of lHss in 
the Revised Statutes of 1911, ns eh. 219, which I think 
legislature by virtue of see. 5 of the Dominion Act had lieen 
delegated the power to pass if it saw fit. In my opinion til-* 
declaration of the legislature that the Imperial Acts are to 
apply only to the mainland is not strong enough to prevent tie 
application to the island of the new general prohibition enacted 
by see. 5 of the Dominion Act, there being no necessary incon
sistency or repugnancy.

To recapitulate: if the Revised Statutes of 1911 is not to 
be regarded as new legislation, but as the old Consolidated .Vt 
of 1888 being carried on in subsequent revisions, the case is 
governed by the Imperial Acts which were introduced by th> 
English Law Ordinance of 1887 ; if, on the other hand, tin- 
Revised Statutes of 1911 is to be regarded as new law, enacted 
after the passage of the Dominion Act, then the ease is governed 
by the general prohibition contained in sec. 5 of the Dominion 
Act, and in either event, speaking generally, a tradesman who 
sells his wares on Sundays violates the law. The Court is not 
concerned with either the policy of the law as it stands, or of tin- 
authorization of the prosecution. The case is referred back ti
the magistrate to act in conformity with this opinion.

Order accordingly.

FARQUHARSON v. FARQUHARSON.
Prince Ethcartl lulamt Court of Chancery, Fitzyrralit, V. C. Jinn- I * 1911 

I. Sium><i (| II—5)—Ownership ok vkhnkl—K<jvitabi>; an» him > ;< ial
—ItKillTM OK IXJCITAIU.K OWNER.

When* tin- beneficial owner of m ve**el register» it ill tin- n.inie "f 
« not her. the court will enforce et|ui!ie* in favour of the heiiell ial 
owner uw again*! the registered owner, if the regia!ration Ini* no! I*en 
no made for the |iur|io*v of defeating the | nil ley of the law.

Hearing of a petition filed by James Alfred Parquharson in 
the matter of the suit brought to administer the estate of tin* 
late Donald Purtjuharson.

The petitioner presented in it three claims against this es
tate, asking that the executors be directed to pay them

1. ÿJ.ooo due on a judgment from T. A. Stewart, and the interent there
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on under the devine thereof in deceased'» (Donald Fa rqu liar non'») will— 
clauses 9 and 10.

2. $831.53, being the amount paid by petitioner to deceased on account 
of the share of the profits of the steam tug "T. A. Stewart" (then man 
aged by |»etitioner) due to T. A. Stewart as owner of thirty-two shares 
therein, which sum the petitioner was compelled to account for again to 
the said T. A. Stewart.

3. $1,817.87. or one-quarter part of the net earnings of this tug while 
managed by deceased, now claimed due to petitioner as the registered owner 
of sixteen shares therein.

G. Gamlet, for petitioner.
IV. 8. Stewart, rouira.

Fitzgerald, V.-C. :—As to the first item, it is only disputed 
ou the ground that the devise in the will had lost its character 
ns a specific legacy. There is nothing in that contention. It is 
quite true that, in a settlement in a suit brought by T. A. Stew
art against the estate, and signed by all parties to it, the amount 
secured by this judgment is treated as a debit hv Stewart to 
deceased, in the accounting between them; and that by decree 
of this Court such settlement was agreed to. and this Court 
ordered the judgment *o he satisfied. The rights of those en
titled under the devise of such judgment in deceased’s will were, 
however, specially reserved. I have no doubt whatever of the 
legality and equity of this claim by the petitioner on his own 
behalf and that of his children. The executors will he ordered 
to satisfy and pay this legacy under the terms of the will.

The other two claims stand upon a different footing, anil it 
will he necessary first to determine the relation of the parties in 
connection with the tug T. A. Stewart.

From the evidence before me I find that this tug was built 
and owned by deceased and T. A. Stewart. That, at the time 
of her building and registration, deceased’s two sons, the peti
tioner and Richard S. Farquharson, had no beneficial interest 
in her. That the half interest of deceased was registered—with 
the knowledge of all parties—in the names of these two sons 
for some purpose not fully disclosed. That it is admitted that 
a profit was made out of her employment with the Dominion 
Government, and that at one time the deceased was a member 
of the House of Commons and consequently debarred from being 
a contractor with such Government. That the $1.817.87 is the 
mu-quarter of $7,271,4!) found by Master McLeod in the cause 
of Stewart v. Farquharsou, to lie the net earnings of the tug 
while the deceased was managing owner thereof. That after
wards and during the period from 1st October, 1902, to 18th 
Dvceinber, 1903, the petitioner kept tin* accounts of the tug for 
his father, believing, as lie says in his petition, that at the time 
“the said Donald Farquharsou was the owner thereof.” That
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according to the said Master's report, lie, the petitioner, then 
received as the net earnings of the tug $2,8(10.82. That of this 
sum he paid to T. A. Stewart, under the decree of this Court 
the half, or sum of $1,432.91 as half owner, and some time pre
viously, about May, 1903, lie paid to his father the $831.03 now 
claimed; the balance of such net earnings, or the sum of $G<M.3\ 
still remaining in his hands.

These findings are all that are necessary in this judgment. 
The only claim that petitioner can have under such a view of 
the facts, is as the legal registered owner of sixteen shares in 
this tug.

It was urged that, under the authority of Ex parti Yallnp. 
15 Ves. GO, and Ilolehrums v. Lamport, 29 Ileav. 129, that the 
registry is exclusive evidence of ownership; and that no bene
ficial interests can he created by implication or contract in a 
ship. That is not the law to-day. Liverpool Horouyh Haul, \. 
Turner, 1 John. & Hem. 159, and ('hashauncuf v. Capiyron, 7 
App. Cas. 127, determine with authority that equities may lie 
enforced against owners of in respect of their interest
therein, in the same manner as equities may lx* enforced against 
them in respect of any other personal property; though it docs 
not follow that the person holding tin* beneficial interest is en
titled to be registered as owner. The equities here, what v.*r 
they may lx*, between tin* petitioner and deceased may cotise- 

y be determined in this suit; no question of legal owner
ship being raised.

It was suggested that deceased registered this tug in his 
sons' names for the purpase of concealing his ownership, thus 
leaving him free to enter into contracts forbidden by law. Th;> 
is not a necessary <b ion from the facts, but . it
correct, it does not affect the issue here. 1 grant that, under 
the direct authority of Curtis v. Terry, G Vos. 739, decided by 
Lord Eldon in 1802, and the many similar erases cited by me in 
Johnson v. Wood, Hilary Term, 1908, |not reported| that, the 
moment a purpose to defeat the policy of the law is established, 
the Court will give no assistance to such illegal purpose ml 
that—there being such purpose—the executors cannot be heard 
in this Court to say that the tug was deceased’s property Ihit 
no such claim is here; nor is the assistance of the Court
asked to recover property or profits under such circumstances. 
Only what the deceased actually received in his lifetime is 
the subject of a claim here, by one who was a party to such pur 
pose, if any.

I have before me solely a question of the equities between 
a registered owner and a beneficial owner, accepting tin- law 
to be, that there can lie an equitable ownership in a ship, «lis-
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tinct from tin* legal title. A* I find that the deceased was the 
beneficial owner, there can hi* no question of the equities here. 
What the deceased received as profits of this tug while under his 
own management will he his own moneys; and what tin* peti
tioner. acting as his agent, received will also be the moneys of 
deceased. The petitioner has no interest in such profit. Nor 
can he have any claim to a return of any moneys paid out hy him 
on the order of his principal, for he still has in his hands tin* 
$fit)1.32 of the moneys of deceased, of the net earnings of this 
tug as such agent.

Claims numbers 2 and 3 will not be allowed. The petitioner 
will he allowed his eosts of this petition as he has succeeded in 
part, and all his claims were opposed by the estate.

Decree accordingly.

HALL v. STONE.

Quebec Court of K inti's Bench (Appeal Hide). Trcnholmf, l.aveninc. Cions.
Carroll and tlrrrais, .Id, June IS. 1013.

I. I'l.KAlU Nli 1$ 1.1—a.*))—I'AKTKVI.AHS—WlIKX OKIIKHKII—TRANSACTIONS 
WITHIN KNOW1.KIM1K OK PARTY IlKM ANIUNO—(ilM.HAI, AI.I.I fl XTIOXH 
ONLY AS TO.

In h ii action Iwtwmi husband ami wife for a séparai ion of com
munity property which the wdfe alleged the liu-diand was disposing of 
and concealing, the plaintiIT will lie rcipiired to give particulars of 
her claim notwithstanding that the defendant must of necessity have 
knowledge of all transactions relating thereto, where the plaintilT** al 
legations in her statement of claim are of a general nature, without 
stating time, place or circumstances pertaining to the matters pleaded.

Appeal by the husband in an action in separation of pro
perty taken by the respondent against the appellant, her bus- 
hand. The appellant brought this appeal from a judgment by 
which two applications made by him to have the respondent or
dered to give particulars were dismissed.

(\ II. Stephens, K.C., for appellant.
•S'. L. Dale Harris, for respondent.

The opinion of the Court was delivered by 
('Ross, J. :—The ground commonly set up in support of such 

fictions, namely, a disordered state of the husband’s affairs such 
as gives reason to fear that there will not be assets out of which 
the wife can recover what she should get back, is alleged in the 
declaration, but it is alleged in paragraph No. 12. as a ground 
taken “in any event” and after the averments which are set out 
in paragraphs Nos. 7, 8, 9 and 10, the two first of which are as 
follows :—

7. From nnd after the existence of the said community of property, de
fendant «wild, transferred, disposed of, made away with, secreted and don-

P.E.I.
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atc«l, and i« still selling, transferring, disposing of, making away with, 
secreting ami donating large portions of his movable and immovable pro- 
perty, stock, shares, and bonds here at Montreal and elsewhere in Canada 
and the Vnited States of America, concealing from your petitioner his 
disposition of the proceeds thereof, a ml keeping her in ignorance of hi# 
intentions in respect thereof, in anticipation of the dissolution of the coin- 
munity aforesaid, so as to deprive her of her shares, rights and interest# 
in the said community at its dissolution ;

H. Six months or thereabouts after her said marriage, the defendant re 
quested her to sign a deed, waiving all her matrimonial rights against him 
and his estate, which document plaintiff there and then refused and has 
ever since refused to sign, and attest, though the defendant expre—1\ ad 
milted in a projected deed of donation to her from him the existence -f 
the community of property between them us aforesaid.

After return of action the plaintiff amended her declaration 
by adding paragraphs Nos. 16, 17, and 18, wherein she set forth 
that the appellant had deserted her, had quitted the province 
and is now residing in the State of New York, and that lie Innl 
taken away with him “a large portion of the property of the 
community” and by his actions as above alleged has further iai 
perilled the said plaintiff’s rights.”

The reason assigned in the judgment rejecting the motion 
for particulars of the paragraphs Nos. 7, 8, 9, 10 and 12 is ili.it 
the facts of which the defendant is asking details, must he as well 
if not better known by defendant than by plaintiff, if they are 
true.”

Speaking with all deference, I would say that that reason, 
standing by itself, is inadequate as a ground of decision. It is, 
no doubt, often material in deciding whether an application for 
particulars is frivolous or not, to consider whether or not the 
subject-matter is already known to the defendant, and there are 
cases, such as Roberts v. Owen (1890), 6 T.L.R. 172. where ap
plications for particulars have been refused when the facts were 
within the knowledge of the party applying. On the other 
hand, there are cases such as White v. A lin ns, 26 Oh.I). 717. and 
Millar v. liar/nr, 38 Ch.D. 110, which support the view that a 
party may be held to give particulars even if he has to call upon 
the adverse party to make discovery in order to enable him to 
prepare the particulars.

Here the plaintiff has taken the responsibility of alleging 
that the defendant has disposed of and is secreting and dispos
ing of large portions of property, stocks, shares and bonds; add
ing. it is true, the words ‘‘concealing from your petitioner his 
disposition of the proceeds thereof, and keeping her in ignorance 
of his intention in respect thereof.” It may be said that all tin* 
matters there referred to are the defendant’s own acts and op
erations, that these must be known to him, and that he can plead 
intelligently to the action. I, however, consider that regard
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should he had to the situation which will present itself if this QUE
action goes to trial with issue joined upon this paragraph as it
now stands. Is the inquiry then to he embarked upon to Ik» such ioi3
that any disposal of an asset made by the defendant at any time ----
during the married life of these spouses may be investigated ^LL
and the propriety of it discussed? In a sense, the appellant may Stone.
he said to know everything that he has done, hut it appears to <^7 
me that the plaintiff should disclose, to some extent, what por
tion of the sum total of things known to the appellant, is in
tended to he made a ground of attack upon him at the trial. The 
rv, " is in the position that when she made this aver
ment. she either had in view something more specific or definite 
than is disclosed, or had nothing in view and simply made a 
random assertion.

In either event she cannot complain of being required to 
specify what it is that she considers 1ms been disposed of to her 
detriment. It is said in Bullen & Leake, Pleading, fitli ed., 
p. 37, that :—

The objecte of particular* are to prevent wurpriee at the trial by in
forming the oppowite party wlmt the ca«e i* which he ha* to meet, to ex
plain and limit plejdings which are vague <»r require limitation, and, gen 
erally to deline ami narrow the imiie* to !*• tried, ami so to save unneces- 
■ary expense, 
and at p. 38:—

Particular# will u*uallv be ordered of pleading* or of any material al
legation# in pleading* which are too general or with which an opponent 
cannot fairly deal without further or more *|iecitic information. . . .
Where a charge of fraud or misconduct i* made, it i* specially nece**nry 
that definite particular* should be given in order to afford a proper op- 
|Mirtimity for making a defence.

It is clear that a specification by the respondent of the assets 
in question, even if it did not go beyond mention of them by 
groups or kinds, or did not reach precision as regards dates, 
might greatly limit the field of inquiry at trial. In the absence 
of any such spécification, the rule, as pointed out in Bullen &
Leake on Pleading, 6th ed., 37. would he that: “Where there 
are no particulars, anything may he proved which is within the 
scope of the pleadings.” There should, therefore, he an order 
for particulars of the matter of paragraph number 7. In para
graph number 8, then* is reference to a draft deed of waiver of 
matrimonial rights and to a projected deed of donation. Where 
a party pleading refers to papers which are intended to In- made 
the subject of inquiry at trial he should either produce them 
or purge himself of custody or control of them.

While it might not he opportune to disturb a decision of the 
Superior Court respecting particulars of such papers as these, 
the delay in production of which might not occasion material

02
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prejudice, I consider, in view of the conclusion arrived at re
specting paragraph number 7, that there should be an order for 
particulars of these draft deeds also. So too, as respects the re
moval and change of domicile alleged in paragraph number lii. 
inasmuch as that averment was introduced by way of amend- 
ment, and as the appellant has an interest to know if what i> al
leged took place after commencement of action, there should lie 
an order to specify the time of the alleged change.

And in respect of the removal of community property al
leged in paragraph number 18, it is clear that an order to give 
specification of time and of the nature or description of tin- 
property should be made. I consider it clear that the appel- 
hint's applications for particulars of paragraphs numbers !>. 
10 and 17 are well founded. It is well realized that decisions 
of the Superior Court upon matters of practice should not lie 
too readily interfered with in appeal and because of that con
sideration we have thought it right to take full time to con
sider the issues upon this appeal.

Having deliberated, 1 have been brought to the conclusion 
that there has been an error in basing a decision upon tin- con
sideration that the matters of which particulars are sought, were 
matters as well known to the defendant as to the plaintiff, hav
ing regard to the nature of the four paragraphs above specially 
considered. Having arrived at that conclusion it follows that 
the merits of these motions for particulars are opened up for 
decision here as they would be in the Court of original juris
diction. That being so it is to lie said that the has not
observed the familiar rob- of pleading that a litigant should set 
out the time, place and circumstances of the matters pleaded, ami 
that there should be an order for particulars to the extent above 
indicated.

As the litigation is between husband and wife presumably 
in community of property and as the husband's motions are 
made for much more than he is entitled to, it is appropriate that 
each side should bear its own costs of appeal.

Apptal allow'd.

S.C.
1913

BECKMAN v. WALLACE.
Ontario Huprnne Court {Apprllalr Divûrion), Mulock, C AH.r, Clute, 

Riililrll, Sulhrrlaml. anil l.citch, ././, May '20. 1013.

. FBAVI» AMD DKVKIT (81 — 1)—CONTRACT—COXMTION I'RKCKI» M It' 
griKixo wikk's sioxaturk—Fai.sk hiuxaturk — Authority to
SKIN MIR XVIKK.

Where a purchaser refused to accept an offer for the sale --I laid 
xvit hoot tlic signal lire of the wife of the seller, ami the latter i''|»re- 
seated that a simulated signature in a feminine ham! made hy him. 
was that of his wife, it is a fraud that will vitiate the contract "f

C1B
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2. Estoppel (6 111 -13—130)—By acts ok claim in judicial i'koceedinus
— DEFENCE ON GROUNDS or I IKK THAN FRAUD—Si HSKyl ENTLY DIS
COVERED FRAUD.

The fact that a person in an action for s|»ccille performance 
justifies his refusal to perform on other grounds, in ignorance of the 
existence of fraud in the inception of the agreement, will not prevent 
him from subsequently setting up the fraud to defeat the contract.

|Clough V. London and \.\Y.lt. Co., LK. 7 Kx. 20; .1/orrison v. /ni- 
tv-mif Marine In*. Co., Lit. N Ex. 197; Ht Murtay. Dickson v. Murray, 
;,7 LT.R. 223; and He Hank of Hindustan, China anil .layan, LK. U 
Ch. I. referred to.|

3. lIl KIIANI) AND WIFE ( § I B2—41 )—AGENCY OF lll’HIIA ME—RATIFICATION
—SldNATURK OF WIFE TO AOKEEMENT AS (XINDITION precedent—
,KaI.HE SlUNATl’KE UY IIU8BAND—Sl'USEql ENT RATIFICATION IIY
wife—Effect.

Where, as a condition precedent. the signa tun- of the wife of a 
seller was required to an oiler of sale, and the latter fraudulently 
passed olf a simulated signature made by himself as that <>f his wife, 
the latter's subsequent ratification of the signature will lie of no 
avail, since ratification is not equivalent to a prior mandate.

| Mann V. Walters, 10 It. & ('. 020 ; Dihhins v. Dildiins, [ 1N1HI | 2 ( h. 
348; and Lyater v. (loldirin, 2 Q.H. 143, referred to. |

4. Contracts (8 VI B—415)— Actions— Defence»— Fraud.
Fraud which vitiates a contract is a full defence to either an action 

for damages or for its specific performance.
\Hlatcr V. Canada Central AMI". Co.. 2/i (Jr. 303; Watson V. Haul, ins 

( 1870). 24 W.R. HK4 ; and /‘helps v. White ( 18S| ). 7 LU. Ir. I On. re
ferred to.]

ONT.

8.C.
1913

Beckman

Wallace.

Action by Heckman and Lang against Mrs. Wallace for Statement 
specific performance of an alleged agreement for the sale by 
the defendant to the plaintiffs of a house and lot in the city 
of Toronto.

The action was tried before Falcon bridge. C.J.K.B., with
out a jury, at Toronto.

(itorge Wilkie, for the plaintiffs.
C. S. Machines, K.C., for the defendant.

March 15. Falcon bridge, C.J. :—The admitted circumstances Feimnisidee. 
of the case are such as to deprive the plaintiffs of the equitable 11 
right to specific performance. But there are faults both of 
temper and of judgment on both sides, and some of the de
fendant's difficulties are of her own invention. I think she 
said she was still satisfied with the price, and I do not see why 
the parties might not now agree, with the kind assistance of 
their respective solicitors, to carry ont the contract. Therefore, 
while I dismiss the action, I do so without costs.

The plaintiffs appealed from the judgment of Falconhridge,
C.J.

The appeal was dismissed.
F ,/. Hughes, for the plaintiffs :—Specific performance should Argument 

be decreed, on the facts. There was no fraud, though there may

^121
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have been misrepresentation. This should not deprive the 
plaintiffs of the right to specific performance. At any rate it 
was not on this ground that the defendant refused to carry out 
the contract, hut for other reasons, which were not sufficient in 
themselves. Besides, even if Mrs. Lang (the wife of one of 
the plaintiffs) did not authorise Dillon (her husband’s agent 
to sign her name, she ratified his act afterwards. In the alter
native, I submit that, if the plaintiffs he not awarded specific 
performance, they should get damages: Hough v. Bench (1884', 
6 O.R. Ü99, at p. 708; Casey v. Hanlon (1875), 22 (Ir. 445. 
Though damages were not asked for, the prayer for general 
relief covers damages.

C. 8. Mac/unes, K.C., for the defendant:—The defendant 
should not he required to carry out a contract which she never 
made. There was no contract: first, on account of the fraudu
lent signature; and, secondly, because no tender was ever made. 
Then the conduct of these plaintiffs is sufficient to deprive them 
of the equitable relief of specific performance. As to the sig
nature, Dillon was guilty of a fraudulent misrepresentation in 
representing the signature ns that of Mrs. Lang. The fact of 
the name being written in a woman’s ham! shewed fraud. How 
could the defendant compel Mrs. Lang to bar her dower on 
the state of filets disclosed? Oil this question of conduct, see 
Mullens v. MUler (1882), 22 Ch. I). 194, at p. 199i Covet 
McLean (1892), 22 O.R. 1, at p. 9; Harris v. Robinson 18921, 
21 s < i v 390, at p. 397; Cadman v. Homer 1810 ,18 V< 
O’Rourke v. Vercival (1811), 2 I». & B. 58, at p. 62; Clermont 
v. Tasburgh (1819), 1 J. & W. 112, at p. 121. (Riddell, .1., re
ferred to Fry on Specific Performance, 5th cd., p. 3(12.( The 
fact that the defendant refused to perform her contract on other 
grounds does not matter. A contract of this kind ohta tied by 
fraud is voidable at the option of the party defrauded, even if 
he previously refused to perform the contract on other grounds 
R* Murray, Hickson v. Murray (1887), 57 L.T.R. 223. Neither 
is the plaintiff entitled to damages, which were not asked for 
in the statement of claim, and should not come under the prayer 
for general relief: Hipgravt v. Can (1885), 28 Ch. D 
Slater v. Canada (’entrai R.W. Co. (1878), 25 (ir. 363.

Hughes, in reply.

May 29. The judgment of the Court was delivered by 
Riddell, J. :—This is an appeal from the judgment of the Chief 
Justice of the King’s Bench whereby he refused to grant specific 
performance.

The written reasons for judgment did not, in my opinion, 
specifically find a fact material to the determination of the ease, 
and Ï have seen the learned Chief Justice in reference thereto.



13 D.L.R.] Beckman v. Wallace. 543

Thf determination of this fact must upon the relative
credit to be given to the defendant and the witness Dillon. 
The trial Judge says that implicit credit should lie given to 
the statements of fact made by the defendant—and, where 
Dillon's evidence disagrees with hers, her account should be 
taken.

With this to guide, the facts are to be taken as follows:—
The defendant was the owner of a certain house ; Dillon, a 

real estate agent, came to her with an offer for purchase, not 
signed, hut in the name of Samuel Lang, one of the plaintiffs. 
According to the defendant, the following took place :—

“His Lordship : There were no signatures when that offer 
was brought to you ; it was headed “I Samuel Lang?” A. Yes, 
purporting to Ik» an offer, and Mr. Dillon offered it to me as an 
offer, and I said to him that I would like to look over it and 
think about it; and, while he was away, I looked over it, and 
there was no signatures to it, and 1 thought it should be signed 
by hang and his wife and his solicitor, and Dillon was to come 
hack, and he came back.

‘ Q. What happened then? A. I told him that I wanted it 
signed—that, before I would sign it, and as a condition of my 
signing it. he must have Samuel Lang sign it. his wife sign it, 
and his solicitor sign it.

“Q. Why did you want that done? A. Because I had trouble 
with an offer that I had before, and they backed out of it, and 
it went through after I had seen my solicitor, because the wife 
would not sign off her dower to the mortgage ; and I explained 
this to Mr. Dillon.

*‘Q. What did he do? A. lie said that lie would procure the 
s gnat ures, and he went a way and came back with it signed as 
it is now, and then I said. Well, these are the signatures?' 
And he said, ‘Yea;’ and I signed it.”

The fact was that Dillon had himself signed the name of 
both wife and solicitor—the name of the wife, I assume for the 
purposes of this judgment, and as I think the fact to be, with her 
consent expressed in the presence of her husband, the purchaser 
—the name of the solicitor was signed without any authority, 
so far as appears. This I do not think of importance—if the 
case should turn on whether a name was inserted by the auth
ority of the person wdiose name appears. I think a new trial 
should be granted, on proper terms. But I shall assume author
ity. The signature purporting to be that of the wife was in 
“feminine” hand, quite different from the other part of the 
writing, and was plainly intended to make the defendant believe 
that a woman, the woman, had signed it.

The offer was made by Samuel Lang for the property for

ONT.

sTc.
1913

Beckman

Wallace.

B0D



Dominion Law Reports. 113 D.L.R:>44

ONT.

s. c.
1913

Beckman

Wallace.

Riddell. J.

$3,400, $50 cash. $550 on completion of sale, balance a first 
mortgage, on certain terms—“Sale to be completed on or lie- 
fore the 25th day of November, 1012.”

It is signed, “Samuel Lang.
‘ ‘ Occupation—Broker.
“ Address—78 William St.
“ Wife's Name—Jennie Lang.
‘ ‘ Solicitor—McBrady. ’ ’
(What I have underlined is in the printed form.)
Dillon paid the $50, and took the document, after the defen

dant had signed an acceptance, to Lang, and Lang assigned to 
Beckman.

Beckman s solicitor communicated with the defendant, and 
ultimately, on the 25th November, tendered the remainder of 
the cash and a mortgage executed by Lang and his wife to a 
person at the defendant’s residence, who refused, on her in
structions, to accept.

I am of opinion that there was no conduct on the part of the 
plaintiffs and no circumstance then known to the defendant 
which justified her in refusing to carry out the transaction.

Many circumstances were urged at the hearing as shewing 
improper conduct on the part of the plaintiffs, hut they were all 
(with an exception to be mentioned later) of a trivial nature; 
and, had they been set up by a business man, instead of by a 
woman, the objections would rightly be characterised as child
ish. But, after the defendant had definitely refused to carry 
out her sale, she found, during the course of a Division Court 
trial, that the alleged signature of the wife of the purchaser 
had not been made by her, hut by Dillon—and this is set up now 
as entitling the defendant to judgment.

Both Beckman ami Lang join as plaintiffs and the action is 
an ordinary action for specific performance. The defendant 
pleads (in addition to a general denial) want of tender and the 
Statute of Frauds. As I have indicated, neither of these de
fences has been established; and, consequently, were the de
fendant to stand or fall by her pleadings, she should fail. But 
the conduct of the plaintiffs is set up as an answer to the claim; 
and the learned Chief Justice has given effect to this conten
tion.

(The learned Judge then set out the reasons of the Chief 
Justice, as above.]

We must now, in addition to the facts explicitly admitted 
on the trial, take as proved the circumstances leading up to 
the acceptance of the offer as the defendant gives them. These 
proved, I think the appeal must fail.

It is well established that, if there be a fraudulent misrepre-
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sentation as to any part of that which induces a party to enter 
into a contract, the party may repudiate the contract—with an 
innocent misrepresentation or a misapprehension the case is 
different: Kennedy v. Panama, etc., Mail Co. (1867), L.R. 2 Q. 
1». .180: Brownlie v. Campbell (1880), 1 App. ('as. 025, 936 ; 
Seddon v. Xorth Eastern Salt Co., [1905] 1 (!h. 326.

Circumstances might well he imagined in which the signing 
of the woman’s name would be quite justifiable—and even the 
putting forward of such a document as having been executed 
by Mrs. Lang. But here Dillon knew that it was the signature 
of Mrs. Lang that was required—and the very fact of Dillon 
signing the name in “woman’s hand” indicates that he knew 
that it was the woman’s signature that was required. And 
there can be no doubt that he, expressly as well as tacitly, repre
sented that the name was Mrs. Lang’s signature.

This was a fraud in law—it was a false statement—a state
ment as a fact of what Dillon knew to be untrue. And it does 
not cense to be a fraud if Dillon did not intend Mrs. Wallace to 
lose by the misstatement. I do not think he intended any harm 
to follow—but he made a statement which he knew to be false 
with the intent that it should be believed and acted upon. This 
is fraud.

In my view, this would entitle the defendant to relief.
But it is argued that the defendant refused to perform her 

contract on other grounds which were not sufficient and in 
ignorance of this ground and without setting it up. That is 
true. Clough v. London and Xorth Western If. IV. Co. (1871), 
L.R. 7 Ex. 26, and like cases, however, decide principles of law 
adverse to this being an answer. A contract obtained by fraud 
such as this is voidable, and the party defrauded has the option, 
upon learning of the fraud, to avoid or affirm—and it makes 
no difference that, before the time of such discovery, he may 
have repudiated or refused to perform the contract on differ
ent grounds. He may even issue a writ to enforce the contract 
if this be done before the discovery of the fraud, and any lapse 
of time without avoiding is only evidence of affirmance of the 
contract, not affirmance ipso facto: Morrison v. Universal 
Marine Insurance Co. (1873), L.R. 8 Ex. 197; Ife Murray, Dick
son \. Murray, 57 L.T.R. 223; In re Bank of Hindustan China 
and Japan (1873), L.R. 9 Ch. 1.

It was argued that the act of Dillon in signing the name of 
Mrs. Lang, even if not originally authorised by her, was rati
fied. In the view I have taken of the case, I have assumed prior 
authorisation—and, consequently, it has not been necessary to 
consider the eflfect of such ratification. If it should become 
necessary for any reason, it should be noticed that rati-
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fient ion is not always equivalent to prior mandate. Where it 
is essential to the validity of an act that it should be done within 
or before a certain time, the act cannot he ratified after that 
time: Doc d. Mann v. Walters (1830), 10 B. & C. 626; Dibbins 
v. Dibbins, (1806] 2 ('ll. 348; Doc d. Lystcr v. Ooldwin (1841 . 
2 Q.B. 143; and many other cases; Bowstead on Agency, 5th 
ed.. pp. 52 et seq.

Here it was required that the signature should lie produced 
before the acceptance—the ratification was later than this.

Toe defendant does not ask rescission, which she might have 
done on the facts: hut sets up the facts as an answer to the claim 
for specific performance—and that she is entitled to do. Regu
larly, she should have pleaded the facts; hut, all the circum
stances being before the Court, she should have the benefit 
of the defence she is entitled to on the facts.

The plaintiffs ask before us, in the alternative, for dam
ages, should it be held that they are not entitled to specific per
formance. That they cannot have specific performance is plain; 
whether they should have damages depends on the facts. They 
are not precluded from claiming damages simply because they 
have not asked specifically for it—there is a prayer for general 
relief; and, even when the rules of pleading were more stringent 
and rigid than they are now, this was held to entitle the Court 
to grant the appropriate relief which the facts warrant: Slater 
v. Canada Central ll.XV. Co., 25 (ir. 363; and see Watson v. 
Hawkins (1876), 24 W.R. 884; Phelps v. White (1881), 7 L R. 
Ir. 160; Ilolmestcd and Langton’s Judicature Act, 3rd ed.. p. 
18 :

But here the contract was induced by fraud, and this is a 
perfect defence to any claim.

It has not been contended nor can it be contended that, if 
the contract was obtained by the fraud of Dillon, the plaintiffs 
have any cause of action.

The result is, that the appeal should he dismissed. The 
Chief Justice of the King's Bench relieved the plaintiffs of the 
payment of the defendant's costs, and the plaintiffs might well 
have been content. They should pay the costs of this appeal. 
(The defendant may apply upon these costs the $50 paid by 
Dillon and interest.)

Appeal dismissed with costs
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Re GREEN AND FLATT. ONT.
Ontario Supreme Court. Middleton, ./. dune 4. 1913. g ^

1. K\ !( I TOUS AND ADMINISTRATORS ( g VI—130 ) — FoRKHi.N EXECVTOR — ]Q13
Power of—Disciiaroe of mortoaob of land in Ontario.

On the registry of the will of n deceased mortgagee which has been 
|irove<l in (iront Britain, together with the foreign letters probate, in 
the proper registry office in Ontario for the county where the mortgaged 
land lie', n discharge of the mortgage by the executor may be regis
tered: the latter has the right to discharge it without proving the 
will in Ontario or having the probate resealed by a Surrogate Court 
thereof, but a foreign administrator would not have the like right.

Motion hv the vendor, under the Vendors and Purchasers Act, 
for nn order declnring that an ob jection taken by the purchaser 
to the vendor’s title had been satisfactorily answered.

The motion was granted.
E. II. Cleaver, for the vendor.
Frank McCarthy, for the purchaser.
Middleton, J. :—On the lf>th October. 189.1, Isaac Baltner, Mi<i.iicton. j. 

then the owner of the land in question, mortgaged it to John 
Rainier, of the village of Morland, in the county of West
moreland, England. John Ba liner died; and on the 6th day of 
November, 1895, his will was proved by his executors in the Pro
bate Court of Scotland, and his executors, Joseph Ba liner and 
Isaac Fox. discharged the mortgage. The will and Scotch pro
bate have been registered in the registry office. It is objected 
that the executors have no status in this country unless and 
until the will is admitted to probate here, or the probate is re
scaled by the Surrogate Court here.

The Registry Act, 10 Edw. VII. ch. 60, sec. 65, provides that 
where any person other than the original mortgagee is entitled 
to receive the mortgage money and discharge the mortgage, lie 
shall, at his own expense, cause to be registered all the instru
ments or documents through which he claims title to the mort
gage money.

It is not contended that the will is not duly registered ; as, by 
sec. 56, a will may be registered (a) before probate, and (b) 
upon production of probate granted under the seal of any Court 
of Ontario, or in Great Britain or in foreign countries.

The objection is based upon a misconception of the law.
Upon reasons having their origin in the early history of 

the Courts of England, the Ecclesiastical Courts originally, and 
that Courts of Probate now, have exclusive jurisdiction in matters 
testamentary ; and the executors of a deceased person cannot in 
the ordinary courts of civil jurisdiction shew their represen
tative capacity except by the production of letters probate.
But executors, nevertheless, derive their title not from the 
letters probate—which are merely evidence—but from the will
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itself ; niitl before probate is issued they are clothed with t lo ir 
full title. When executors are sued, the plaintiff may prov 
their representative capacity either by producing letters probate 
or by shewing such intermeddling as will raise a presumption 
of executorship.

The case of an administrator is entirely different. The ad
ministrator derives his title purely from the grant of adminis
tration ; and a foreign administrator has not, under the statut*, 
the right to discharge a mortgage. This was so held i t In n 
Thorpe (1868), 15 Or. 76.

The statement in Mr. Weir's book (Law of Probate), p. 4:t. 
“But until probate or administration is granted in the country 
or province where the goods are, the foreign executor or admin
istrât oi has no dominion over them,” is too wide. The cases he 
relies upon merely establish the necessity of domestic probate 
being produced at the hearing.

The statement in Williams on Executors, 9th ed., p. 242. 
“The practical consequence is, that an executor cannot ass.rt 
or rely on his right in any Court without shewing that In- has 
previously established” his right in the Probate Court, is far 
more t ccurate. See also Mohamidu Mohideen lladjiar v. Titehuj, 
[Ib94J A.C. 437.

The order will, therefore, be granted. No costs.
Objection ovcrruU <I.

HITCHCOCK v. SYKES.
Ontario Supreme Court (Appellate I) trillion ). (larroir, Mur In mi, I/./-./ 'l>.

Mai/cc, uuil II ml g inn, JJ.A. Apiil 21. 1913.
1. Brokers (| IIB—14«)—JoiMixo with mum census in purchasing

phopekty—Compensation to kkukek—Duty or vendor.
Where an agent employed to sell property on commission, liim«elf 

joins with ii third person in purrliasing it at a price which i' larger 
by the amount of the commission than that at which he could liinoclf 
have bought the property. it is the duty of the vendor, when a war. <d 
the relation between the broker ami the third person, to inform the 
latter of the existence of the agency, and of the arrangement to pay 
u secret commission to one of the purchasers.

I Hitchcock V. SgkcM, 3 U.LR. 531, 3 O.W.N. 1118, rever'd. |
2. Vendor and purchaser ( 11 K—27 )—Rescission or contract mii

TO PARTNERSHIP—FRAUD—SECRET PROFIT MADE IIY ONE PARTNER—
Effect—Re<xi\ EHY OF PAYMENTS.

Where one member of a partnership, formed expressly to purchas- 
certain projierty for which his associates furnished the money, r- • ivwl 
a secret profit from the seller, who knew of the cxistemv of the part- 
iHTshiji. the defrauded partners may, on discovering the fraud, rescind 
the contract of sale, and recover from the vendor all payment' made

| Hitchcock v. Silken. 3 D.L.R. 531. 3 O.W.N’. 1118, reverse. I ; a rant 
V. Gold Exploration a ml Development Syndicate, [ 1000] I (,U’>. -t:l : 
l’a mi mu anil South Pai-ific Tel. Co. v. India Itubbcr (lutin /'• 1 " nail
Tel. Work a Co.. L.R. 10 Vh. 615. 526. f<d lowed; Land* Allot..... . Co.
v. Broad, 2 Munson’s Bky. Vas. 470, distinguished.)



ONT.Appeal by the defendant from the judgment of the Divi
sional Court, Hitchcock v. Sykes, 3 D.L.K. 531, 3 O.W.N. 1118, 
atlimmg the judgment of Faloonhridge, C.J.K.B.. 3 O.W.N. 31.

Action by Irvin II. Hitchcock, Belle Hitchcock, and Wilbur 
Hitchcock, plaintiffs, against Hiram Svkes, George Webster, and 
the Royal Westmount Mines Limited, defendants, to recover pay
ment of $20,000, the second instalment of the purchase-money of 
certain lands sold by the plaintiffs to the defendants Sykes and 
Webster ; for possession of the lands, discharged from all liens; 
and for damages.

1 he defendants Sykes and the Royal Westmount Mines Limi
ted did not defend.

The defendant Webster defended, and counterclaimed, among 
other things, for repayment by tin* plaintiffs to him of $20,000, 
the first instalment of the purchase-money paid to the plain
tiffs; for payment by the plaintiffs to him of the sum of 
$16,750, being the amount promised by the plaintiffs to the de
fendant Sykes as a bribe to induce the defendant We lister to 
enter into the agreement of sale; or, in the alternative, for pay
ment by the plaintiffs to the defendant Webster of the sum of 
$2,<MH) paid by the plaintiffs to Sykes on account of the alleged 
bribe.

The appeal was allowed, Meredith. J.A., dissenting.
(r. II. Kilmer, K.C., for the defendant Webster, the appel

lant :—A secret commission was paid by the respondents to the 
defendant Sykes, who was Webster’s partner in the transaction, 
and his agent for the purpose of purchasing the property for 
their joint benefit. As soon as the respondents knew of the re
lationship between Sykes and the appellant, they should have 
satisfied themselves that the latter knew of the payment of the 
commission and absented to it : (Irani v. Gold Explication and 
Development Syndicate, [1900] 1 Q.B. 233, especially per Col
lins. L.J., at pp. 248, 249. It is not sufficient that the pur
chaser should be put upon inquiry—he must be actually apprised 
of the fact that the commission is to be paid. Reference was also 
made to Panama and South Pacific Tdeyraph Co. v. India Rub- 
bn- Gutta Percha and Tclcyraph Works Co., L.R. 10 Ch. 515, 
especially note at p. 520 d scq.,.where the law on the question is 
discussed and the cases collected. He also referred to Upper 
Canada Colleyc v. Jaekson (1852), 3 Or. 171, 175; Shipway v. 
Broadwood, [1899] 1 Q.B. 369; Mayor, etc., of Salford v. Lever, 
[1891] 1 Q.B. 168; McGuire v. Graham (1908), 16 O.L.R. 431 
(affirmed on appeal by the Supreme Court of Canada) ; Corn
wall v. Henson, [1900] 2 Ch. 298; Labelle v. O’Connor (1908), 
15 O.L.R. 519.

C. //. Cline and Fcatherston Aylesworth, for the plaintiffs, 
the respondents ;—All the circumstances leading up to the agree-
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ment which was concluded on the 12th April, 1910. shewed 
quite clearly that a commission was being paid, and there was no 
fraud or misrepresentation, and no attempt at concealment <m 
the part of the plaintiffs as to the payment of the said commis, 
sion; and the appellant should have known that it was living 
paid. There was no partnership between Webster and Sykes ;:s 
to the property, as they were merely co-purchasers, and each luul 
the right to deal with his own interest, and there was no secrecy 
as to the commission paid to Sykes. They referred to the follm--. 
ing authorities: Green v. Michic (1908), 12 O.W.R. 210; Cuh<r- 
well v. Birncy (1886), 11 O.R. 265; Fisher v. Drcwitl (lsT* , 
48 L.J.Q.B. 32; Cox v. Hickman (1860), 8 II.L.C 268; Gnat 
Western Insurance Co v. Cunliffe (1874), L.R. 9 Ch. 525; 
Lindley on Partnership, 7th ed., pp. 26, 27 ; Bowstead on Airoi 'v, 
4th ed., p. 360; Holden v. Webber (1860), 29 Beav. 117.

Kilmer, in reply.

April 21, 1913. Hudgins, J.A.:—The judgments in the Divi
sional Court set out the main facts in this case. The following 
quotations from the evidence may he added. The first is the 
concluding sentence in a letter to the defendant Sykes from 
Hitchcock Bros., per W. R. Hitchcock, dated the 29th March. 1910 
(exhibit 3) : “If you can prevail on any of your friends to join 
you in a syndicate or company, so that mining can lie done on a 
thorough basis early this spring, I feel that the result will lie all 
that you can hope for. You can safely advise your most intimate 
friends or clients to invest their money in this proposition.”

This letter was written on the occasion when Wilbur Hitch
cock met Sykes in Corrigans olliec in Cornwall, and explained 
to him that the arrangement was ten per cent, commission to find 
or introduce to them buyers.

Wilbur Hitchcock further states that Sykes went away with 
the view of trying to interest somebody in the project or of 
finding a purchaser for the property, and that the bargain was, 
that Sykes was to be paid ten per cent, of the purchase-price 
from time to time as it was paid to the Hitchcocks. Corrigan 
says that he told Sykes that, if he would secure a purchaser, a 
deal might be brought about; and, if so, there would be ten per 
cent, in it. But it is not clear at what time the fact that the ten 
per cent, was to be paid only as the instalments came in was 
stated to Sykes and agreed to by him, which must have been at 
some other interview, or else the respondents are not stating 
fully their conversations with Sykes (see pp. 56 and 84 .

Sykes then saw the appellant, who says that the former 
“pushed him pretty hard to go into it,” and that lie suggested to 
Sykes that he should get some mining engineer to go with him to 
the property.
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Sykes did go, in company with O’Malley, an engineer, and 
mot Elvin II. Hitchcock on the 2nd April, 1910. He produced 
exhibit 3 to him ; and finally, after inspecting the property, 
offered him $167,500 for the four claims, the twenty acres, etc.

Sykes returned, saw the appellant, and told him that lie had 
an option, and that the price had been fixed, hut that he had not 
concluded the arrangement. He subsequently reiterated his 
statement as to price, and said there was no use trying the ques
tion of price (p. 16), and warned the appellant not to raise that 
question (p. 22).

While at the property, Sykes and Elvin II. Hitchcock had a 
conversation, which the latter details as follows (p. 59) : “Sykes 
mentioned the commission ... I said we have been offering a 
ten per cent, commission at the price stated, $160,000, for the 
four claims, or a commission on the whole, (j. You said the one 
hundred and sixty? A. On the two claims, hut I said to him, 
‘A person buying the property for himself should not be looking 
for a commission;’ but, I says, ‘At any rate we will have to talk 
that matter over in Cornwall and see.’ ”

Sykes returned and made an arrangement with the appellant 
on the 7th April (exhibit 20) by which it was agreed that they 
would endeavour to purchase the Hitchcock property, one hun
dred and sixty acres plus twenty acres, at the lowest possible 
price, and on the best obtainable terms, dividing the profits and 
losses equally, after paying all expenses.

Elvin II. Hitchcock also came back to Cornwall, and they 
agreed that Sykes was to get a commission (pp. 64-5) ; and on 
what Elvin II. Hitchcock then stated to his brother, the agree
ment which the appellant and Sykes subsequently signed was 
prepared.

Sykes telephoned Wilbur Hitchcock before the 12th April, 
1910, that he was bringing up some one to consummate the deal 
to buy the property. This is what they expected he would do 
(p. 92). The appellant and Sykes met the Hitchcocks in Corn
wall on the 12th April, 1910. After discussion, the agreement 
for purchase (exhibit 4) was signed, which, the appellant says, 
was “all ready for us practically to sign” (p. 16). Considerable 
discussion took place ; but, as the appellant says, it was chiefly as 
to the additional one-tenth share and extending the time for 
payment, as the price of the nine-tenths was fixed.

Wilbur Hitchcock explains his knowledge of the relationship 
of the appellant and Sykes thus (p. 84) :—

“Q. 47. Did you know then (i.e., on the day the agreement 
(exhibit 4) was signed in Mr. Cline’s office), or while the parties 
were here, that the purchasers, Sykes and Webster, were acting 
together as partners or jointly, or did you know it? A. I
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“Q. 48. Up to that time lie was looking around as an ng. :it
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would, or somebody acting in that capacity for a prospi i w 
purchaser, and when he came here and brought somebody with

Sykks. him you knew that the two of them were going to buy the pro
Hmlgirm, J.A. perty jointly or as partners? A. Yes, 1 knew it as soon as they 

got here.
“(j. 49. Before the terms were settled on between your.M-lf 

and Sykes and Webster, you knew the relationship that S\ !<■•# 
bore to Webster or that Webster bore to Sykes? A. Before the 
papers were signed I did.”

I view the evidence of the appellant, in which he rather 
halted at the mention of partner, as directed to a partnership 
in general under the law of Ontario (p. 23). He twice >ay* 
that he and Sykes were partners in this purchase (pp. 19 and 
22) ; and, reading his cross-examination from the point of view 
I have mentioned, 1 see nothing that throws any discredit upon 
the agreement of the 7th April, 1910, or its legal effect. 1 van 
quite understand the appellant’s reluctance to be styled Sykes's 
partner in a general way.

The appellant did not know that Sykes was to be or was paid 
a commission on the 12th April, 1910, and did not learn it until 
about the 3rd September, 1910 (see pp. 18, 19, 71). lie asserts 
that nothing was said on the 12th April, 1910, about it (pp. 3U, 
91, 92). Wilbur Hitchcock, it is true, states that something 
about commission was mentioned, but qualifies it by adding "or 
something like that,” and his brother says that commission was 
not mentioned (p. 04). The others who were present are not 
any more specific.

Another cirenumstanee, not alluded to in the judgments 
below, has some bearing on the question of the knowledge of the 
respondents. It is, that a day or two after the 12th April. 
1910, Wilbur Hitchcock told Corrigan, of Cornwall, who claimed 
to be entitled to part of Sykes’s commission, ‘‘to write t<> the 
other partner,” Mr. Webster, and gave him his address in Mon
treal. Sykes had left Cornwall without settling with Corrigan. 
This claim of Corrigan’s appears to have been in Hitchcock's 
mind, as he said that he expected Sykes to pay Corrigan his 
share before he left Cornwall. As Hitchcock had no communi
cation with either Sykes or Webster in the meantime, it is clear 
to me that he understood the relationship just as it existed on 
the 12th April, 1910.

The fair result of the whole evidence—of which I have ex
tracted only a few of the more important parts—I think, is as 
follows: that the respondents arranged to pay a ten per cent, 
commission to Sykes to find a purchaser for, or induce his friends
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to join in purchasing, the mining property; that tliv respondents 
agreed that, if Sykes purchased himself or induced another to 
purchase alone or jointly with him, the commission would lie 
paid to Sykes, and in that sense tin* commission was consciously 
added to the purchase-price; that the respondents knew, before 
the agreement was signed, that a relationship of partner or joint 
purchaser existed between Webster and Sykes, and that they 
were exacting a price from Webster and Sykes that hey would 
not have exacted from Sykes alone; that they did not disclose 
the fact that they were paying Sykes a commission; and that the 
appellant did not know of it until September, and until after 
action brought; and that, if he had known it, he would have 
declined to purchase (see his evidence, p. 1!)).

The question raised on the appeal is the right of the 
hint to rescission and repayment of the $20,000 paid by him, or 
to the payment to him of the $2,000 commission, or to all these 
remedies combined, under the above state of facts. We have to 
decide whether these rights fail, because to insist upon the duty 
of disclosure Is to set up an artificial standard of morals (as 
put by the Divisional Court), or whether the respondents were 
guilty of fraud in law as asserted by Mr. Justice Middleton in 
his dissenting judgment, or of a breach of duty in not disclosing 
the fact that they were paying Sykes a commission.

I am unable to come to the conclusion that what took place 
on the 12th April, 1910, amounted to a disclosure of the latter 
fact, or that the appellant’s want of suspicion or inability to 
realise that he was being deceived Ls equivalent to disclosure. 
(See Bartram and Sons v. Lloyd (1904), 90 L.T.R. 357.) Refer
ence may be made to the examination for discovery of the re- 

Wilbur Hitchcock (p. 91), in which he admits that lie 
cannot put his finger upon anything that was said or upon any 
act done on or before the 12th April, 1910, that would indicate 
that the appellant knew that Sykes was being paid a commission.

The cases most similar in their facts to this case are: Beck v. 
Kantorowicz (1857), 3 K. & J. 230; Lands Allotment Co. v. 
Broad (1895), 13 Rep. 699, 2 Manson’s Bky. Cas. 470; and 
Grant v. Gold Exploration and Development Syndicale, [1900] 
1 Q.B. 233.

In the first case the defendant and four others entered into 
an agreement among themselves, and, pursuant thereto, negoti
ated for the purchase of a mining concession in Germany, and 
finally bought it and resold it to a company. The defendant 
Kantorowicz, after the provisional purchase agreement was 
signed and before its final acceptance, made a secret bargain 
with the vendors for a bonus to he paid out of the purchase- 
money upon completion. This was not discovered until after the 
property had been transferred to the intended company. The
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defendant Ivantorowicz had been, both before the signing of 
the provisional agreement and before its final acceptance, 
pressed by bis associates to get better terms than those proposed, 
but be repeatedly stated that the vendors would not sell for 
less, and that it was in vain to ask them. On a bill filed against 
the defendant K., it was held that the secret contract was fraud
ulent and void both against his four associate purchasers and 
also as against the company, notwithstanding that the mine 
proved cheap at the price agreed to be paid for it. The result 
of the judgment was, that the fraudulent agent had to repay the 
amount he received and account for it to his associates and their 
transferee. There was no claim, as here, for rescission or repay
ment by the vendors—no doubt, for the reason that the proceeds 
of the fraudulent contract were attached in specie in the hands 
of the assignee of the defendant K.—but it establishes the right 
of associates who had agreed to purchase for their mutual bene
fit and to be jointly interested in the profit and loss arising tie iv 
from, and the right of their transferees, to recover from one of 
their number the secret bonus.

In Lands Allotment Co. v. Broad, Homer, J., laid it down that 
there were two ways of holding the vendor liable for the amount 
paid to the fraudulent agent of the purchaser, namely : first, if 
the vendor’s original agreement with the agent was made in the 
expectation that the agent would, by reason of the secret commis* 
sion, be induced to persuade the purchaser to buy at an improper 
price; or, second, if, when the vendor ascertained who the pur
chaser was, or when the contract with the purchaser was entered 
into, or before it was carried out, the vendor had reason to be
lieve that the agent had concealed from the purchaser the fact 
of his secret commission and had thereby induced the purchaser 
to enter into an improper bargain

Reference is made in that < to Mayor, etc., of Salford v. 
Lever (1890), 25 Q.B.D. 363, in which it was not disputed that 
the plaintiffs were prima facie entitled to recover in some form 
from the defendants the secret commission or bribe ; but the de
fence was that the recovery from the agent was a bar to an action 
against the defendant who had paid him ; and it was held that 
the plaintiffs had two separate and distinct rights of action, one 
against the defendant alone, or against the defendant and the 
agent, and another against the agent.

In Grant v. Gold Exploration and Development Syndicate, 
the question, as stated by A. L. Smith, L.J., was as to what was 
the position of a vendor of property who pays a secret commis
sion to a person whom he knows to be the agent of the vendee. 
Lord Justice Collins, in his judgment in that case, says pp. 248- 
9) : “I desire to try the rights of the parties on the hypothesis 
that the defendants have not proved affirmatively that the plain*
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tiff knew that Govan, as the fact was, had not disclosed to the 0NT
defendants the fact that he was to lie paid a commission out of
the price. In my opinion, if a vendor pays a commission to a 1913
buyer’s agent in order to secure his help in bringing about the -----
sale, and does not inform the buyer of the fact, lie cannot defend ,,IT<'"n,t'K 
the transaction if impeached by the buyer, who has, in fact, had Sykes. 
no notice, by proving that he believed that the agent had dis- — 
closed the circumstances to his principal. I think it is clearly 
established that in such circumstances the buyer would be en
titled to rescind the purchase: see Panama and South Pacific 
Telegraph Co. v. India Rubber (Jutta Percha and Tilegtwph 
Works Co., L.R. 10 Ch. 515, where it Is pointed out, lwtli by 
Mullins, V.-C., and by the Lords Justices, that bona finies without 
disclosure will not suffice to bar rescission ; and I think it follows 
in principle that where the buyer elects not to rescind the sale, 
hut can nevertheless point to a specific sum over and above what 
must he taken as between the parties to be the real price, which 
has found its way into the vendor’s " -t as a result of a sale 
so effected, he is entitled to recover it back. When the sum is 
thus liquidated, and in the hands of the vendor, 1 think it would 
be clearly contra aijuum it bonum that he should retain it.
1 think that if lie takes the hazardous course of paying a sum 
to the buyer's agent in order to secure his help, and does not 
himself communicate it, he must at least accept the risk of the 
agent’s not doing so. lie has taken the course which can In
validated only by actual disclosure to the opposite 
and as a result of it he is in possession of a sum which, whether 
the bargain stands or is rescinded, never ought to have been paid 
hv the buyer, or found its way into the pocket of the seller. He 
is responsible as for money had and received to the use of the 
buyer, even though possibly he could not be made liable 111 an 
action of deceit. ‘According to my view of the law,’ says 
James, L.J. (I‘an am a and South Pacific Telegraph Co. v.
India Rubber (lutta Percha and Tilegraph Works Co., L.R. 10 
Ch. 515, at p. 526), ‘I take it to be clear that any surreptitious 
dealing between one principal and the agent of the other prin
cipal is a fraud on such other principal, cognizable in this 
Court. That I take to he a clear proposition, and I take it, ac
cording to my view, to be equally clear that the defrauded prin
cipal, if he comes in time, is entitled, at his option, to have the 
contract rescinded, or, if he elects not to have it rescinded, to 
have such other adequate relief as the Court may think right 
tn give him.’ Lands Allotment Co. v. Broad, 2 Malison’s Hkv.
Cas. 470, is no doubt at first sight an authority to the contrary; 
hut the case is rather obscurely reported on the facts, and it 
seems possible that the learned Judge may have inferred that 
the fact that their managing director was receiving a commis-
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ONT. sion was known to the plaintiff company; but if it does decide 
that a vendor who pays a bonus to a person whom he knows to 

1913 be the agent of a purchaser, with a view to influence the sale, and 
does not disclose the fact to the principal, can defend the 

IlmucrcK transaction when impeached by averring that he thought the 
Sykkh. agent was so respectable a person that he would disclose it him-

—— self, 1 think it is contrary to principle, and indeed I think to the
actual decision in Panama and South Pacific Telegraph Vo. v. 
India Rubber (lutta Percha and Telegraph Works Co., above 
cited.” Vaughan Williams, L.J., also disapproves of Lauds 
Allotment Co. v. Broad.

These vases, which, to my mind, cover the extreme right 
which the appellant, contends for, have to he applied with care. 
No doubt, the respondents here were unaware, until Sykes tele
phoned the day before, that he had found a purchaser ; nor did 
they realise, until the day the contract was signed, that Sykes 
himself was interested as a partner with that purchaser. It was 
perhaps a difficult situation ; the loss of the sale was the pro
bable price of candour; but the whole evidence—which I have 
read more than once—leaves no doubt on my mind that the re
spondents deliberately refrained from saying anything directly, 
while salving their conscience with the reflection that it could 
not be said that they had actively misled the appellant. Hence 
their pretence, as it seems to me, that enough was said, if he had 
heard it, to put the appellant upon inquiry—a suggestion which, 
when analysed, is not hacked up by any direct evidence that the 
vital thing, commission, was named in so many words.

There is more difficulty in determining the question of 
whether Sykes was an agent of the appellant or of the partner
ship formed on the 7th April, 1910, and whether Sykes was put 
in such a position that his interest and duty conflicted.

In answering the first of these questions, it is obvious that 
the agreement of the 7th April, 1910, contemplated more than 
a mere co-ownership. It formed a partnership, and on the face 
of it imposed a joint duty on each of the parties to seek to ac
quire the whole property at the lowest figure, not wit list a tiding 
that a price had been named for part of it. Sykes had the ex
perience, and the appellant had the money ; and the latter n-lied 
both on that experience and on the knowledge of the property 
and of its owners, which Sykes had then acquired through his 
trip to Cobalt. If Sykes, without any contract at all, had agreed 
to assist the appellant to acquire the property for himself and 
to get it at the lowest price and on the best terms possible, he 
would have been Webster’s agent beyond doubt ; and I cannot 
see how the agreement alters this position, except that technically 
he might have to be considered as the agent of the partnership, 
instead of the agent of Webster alone ; a difference of relation-

_
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ship, not a change in duty. If the fact of partnership makes a 
difference in this respect, then neither the appellant, nor the 
appellant and Sykes as partners, could sue Sykes to return the 
commission; a result not consonant with the decision in Heck v. 
Kantorowicz, 3 K. & J. 230, nor, as I think, consistent with the 
ordinary principles governing the relations of partners.

Lord Selhome, in ('assets v. Stewart (1881 ), fi App. Cas. G4, 
at p. 73, expresses the view that “a man obtaining his locus 
standi, and his opportunity for making such arrangements (*.c„ 
dealings with either present or future partnership assets or lia
bilities), by the position he occupies as a partner, is bound by his 
obligation to his co-partners in such dealings, not to separate his 
interest from theirs, but, if he acquires any benefit, to communi
cate it to them.”

See also Kerr on Fraud, 3rd ed., p. 150.
I think, having regard to the agreement of the 7th April, 

1910, that Sykes may be regarded as a partner, and, as such, the 
agent of the partnership, either upon the principle suggested in 
Kay v. Johnston (185G), 21 Beav. 53G, or in Reid v. Ilollinshi ad 
(1825), 4 B. & C. 8G7, and Fcrcday v. Wiyhtwiek (1829), 1 R. & 
M. 45.

As pointed out by Middleton, J.. in his dissenting judgment, 
Sykes is a party to this action, and the $2,000 can be recovered, 
at all events, as money of the partnership; and, under the facts 
disclosed in evidence, the appellant would be entitled to it, in 
view of his having made the payment himself, or it might be 
applied as to one-half of it upon Sykes’s note.

Upon the other question, it is true that in one aspect, Sykes's 
interest was to reduce the price, because, as partner, he would 
benefit to the extent of $500for every thousand dollars by which 
the price was reduced ; while, as agent, he would only lose $100. 
And, on this method of calculation, Buckley, J., in Rowland v. 
Chapman (1901), 17 Times L.R. GG9, decided that the principal 
could not complain because he could not establish a conflict of 
duty. But, speaking for myself, 1 am not prepared to accept an 
arithmetical calculation of loss and gain as exhausting the 
subject.

In the case in hand there are other factors, one of them that 
familiarly indicated by the proverb, ‘‘A bird in the hand is 
worth two in the bush.” To an impecunious man $2,000 in cash 
is much more attractive than the saving of many times that 
amount, in a payment to be made some months later, and 
even then probably not by himself. Another is, that in a min
ing speculation’of this character the price is expected to lie paid 
by others to whom the property is to be turned over, and its re
duction figures only ns a possible increase of future and coutin-
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moneys he spent were less than the $2,000 and were directly 
Hitchcock taken out of this sum (see pp. 72 and 86).

8yke<. I have been unable to find that the ease of Rowland v. Chap-
HodgtoTjA man *,as *,een considered in any subsequent decision; and while, 

in the circumstances presented to Buckley, J., the decision may 
have been correct, I do not think that it can be considered as at 
all conclusive upon the facts of this case. As said by Lord 
Alverstone, C.J., in Andrews v. Ramsay tV Co., [1903] 2 K.B. 
635, “It is impossible to say what the result might have been if 
the agent in this case had acted honestly.” See also liarring- 
ton v. Victoria Graving Dock Co. (1878), 3 Q.B.D. 549, and 
Shipway v. Broad wood, [1899] 1 Q.B. 369, where it is laid down 
that the effect of a bribe is not important, but rather the intent.

The Courts seem to have shewn a tendency in the later cases 
to lay stress upon the breach of duty to disclose rather than upon 
fraud in the transaction. In Harrington v. Victoria Gracing 
Dock Co. (ante), the giving of a bribe, or even the promise of a 
bribe, though it did not influence the mind of the agent, was said 
to be an obviously corrupt bargain, which could not be enforced.

In Mayor, etc., of Salford v. Lever, [1891] 1 Q.B. 168, the 
ground of action is expressly stated to lie fraud: “The truth is, 
there are two frauds, both separate and distinct, one by the 
agent with regard to his principal, the other a combination fraud 
by the two persons by conspiring to defraud:” per Lord Kshvr,
M.R.*

In Lands Allotment Co. v. Broad, 13 Rep. 699, Romer, J.. >.iys 
that the only way in which the plaintiff company can make tic- 
defendant liable is by establishing a case of fraud on his part. 
But in Grant v. Gold Exploration and Development Syndicate, 
[1900] 1 Q.B. 233, emphasis is put upon the breach of what 
Vaughan Williams, L.J., calls (p. 255) “a constructive fiduciary 
duty;” and Collins, L.J., holds that the seller is responsible ns 
for money had and received to the use of the buyer, even though 
possibly he could not have been made liable in an action of deceit.

This aspect of the case is pointed out in Hovcnden and Sons 
v. MilIhoff (1900), 83 L.T.R. 41, by Williams, L.J.; and in Row
land v. Chapman, 17 Times L.R. 669, Buckley, J., limits the 
fiduciary duty to cases where in fact the duty and interest of the 
agent conflicted. See also the judgment in appeal in Krolil. v. 
Essex Land, etc., Co. (1904), 3 O.W.R. 508; Andrews v. Ramsay 
d; Co., 11903] 2 K.B. 635.

•This quotation is from the report in 03 L.T.R. 058, 603. Similar lan
guage is found in [18911 1 Q.B. at p. 170, sub fin.



13 D L.B.I Hitchcock v. Sykes. 550

But, upon whichever ground it is finally rested. I a in glad to 
cite as applicable the observation of Lord Justice Bowen in Bos
ton />#*/> Sin Fishing and Ice Co. v. Anscll (1888). JO Ch. I). 339, 
at p. 362: “There never, therefore, was a time in the history of 
our law when it was more essential that Courts of Justice should 
draw with precision and firmness the line of demarcation which 
prevails between commissions which may be honestly received 
and kept, and commissions taken behind the master’s hack, and in 
fraud of the master.”

My judgment is, that the appellant is entitled to rescission of 
the contract. 1 am quite unable to understand the argument 
that the appellant, with knowledge, ratified the transaction by bis 
solicitor’s letter of the 4th October, 1910. He had made up his 
mind to make default under the contract and to let the respond
ents take the property instead of carrying it alone. See exhibits 
14, 15, 17, 18, all written before he heard of the payment of the 
commission ; the date being quite clearly put in Adams’s evi
dence as after the 3rd September, 1910 (p. 71 ). Even then, there 
was uncertainty as to the amount (see p. 72). The letter of the 
4th October, 1910 (exhibit 24), is in reply to a letter not pro
duced, and deals only with the claims of the mechanics registered 
against the property, which had to lie discharged. It is in no 
sense un affirmation of the contract; indeed, it is a letter written 
in an endeavour to get out of it properly and without suit. To 
say that it affirmed the contract is to disregard the then situa
tion of the parties altogether, and substitute therefor an entirely 
opposite situation to that which they then occupied.

It follows that the appellant is entitled to repayment of the 
$20,000 paid on the 12th April, 1910. This includes the $2.000 
which the appellant could claim as an alternative The plead
ings should lie amended, if necessary, as asked at the trial. The 
appellant should, at his own expense, have the mechanics’ liens 
discharged ; and, I think, in view of some evidence given, that 
the cost of cementing and fencing the shaft should also be 
borne by him. and the ore handed over to the respondents.

All parties seem to agree that the property is a good mining 
property, and valuable ; and, except as indicated above, no dam
age has been occasioned. But, in any event, nothing has Wen 
done, save that permitted by the contract of sale, and the circum
stances shew that the parties can be put back in their original 
position, except only so far as, by that contract, it was agreed 
that Wfore full payment certain acts might W done.

The respondents should pay the costs of the action and 
counterclaim. The appeal should be allowed, and the action 
should Ik* dismissed.

G arrow, Maclaben, and Magee, JJ.A., concurred.
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Meredith, J.A. (dissenting) :—Assuming that all that too 
appellant contends for is right, in fact and in law, this appeal 
must fail, because the respondents had no knowledge of any 
partnership, or of any kind of fiduciary relationship, between 

Hitvhci ck £jie appeiiant and his co-defendant Sykes in the transaction in 
Sykes. question; and the appellant’s contention could hardly have gone, 

.. TTt a and did not go, so far as to charge fraud without knowledge.Meredith, J.A.
tdiwriting) But, indeed, little that was so contended for was right, in

fact or in law. There was no proof of any such partnership; 
the appellant and his co-defendant Sykes bought to sell again, 
and soon did, at a great profit, to a company formed by them 
to acquire the property—the usual method with such mining 
properties—and mine it. Neither had the right to buy for the 
other; and neither had the right to sell for the other ; in each 
transaction each of them had to, and did, act for himself in 
respect of his undivided moiety. The appellant, in his examina
tion for discovery in the action, swore that “there was no part
nership;” and, at the trial, after a good deal of wobbling about 
it, finally swore that he could not have told the respondents that 
there was a partnership, “because there was not.” In the face 
of all this, how can it be found, not only that there was a part
nership, but that the respondents knew that there was; and. in 
addition to that, ought to have suspected a partner, who had a 
right to receive the commission for the partnership as well as 
for himself, of an intention to misapply the money, and so have 
given warning to his co-partner; though at the time there was no 
more reason for suspicion of dishonesty than if the transaction 
had been one between the learned gentlemen who argued this 
case in this Court ; and it would be necessary so to hold in order 
to relieve the appellant from the contract, if that would he 
enough. This want of proof of a partnership is also fatal to 
the appeal.

The appellant can succeed only on proof of fraud ; and none 
was proved; indeed, there was no reasonable evidence of any 
fraud, nor any reasonable attempt made to prove it. To liken 
the case to one of an attempt to pass off worthless property as 
valuable property, or valuable property at double its value, and 
payment of money in the form of a commission, hut really ns a 
bribe, to a known agent of the person intended to be cheated, 
to effect the sale, would he as unjust as it would be unwise— 
extremely and Obviously both.

The trial Judge not only exonerated the respondents from 
any kind of deceit or concealment, but, on the contrary, found 
that their conduct was so open that it was enough to have 
directed the appellant’s attention to all that was done ; and the 
evidence will support such findings. Why should they conceal 
anything? The property they were selling was well worth the

ONT.
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price that was to he paid for it. Tin* appellant’s co-defendant 
Sykes was the appellant’s personal friend and Sunday school 
co-worker, introduced to them as a Minister of the (iospel; and, 
when the commission was offered, was not in any manner acting 
for or in connection with the appellant. What possible reason 
could they have for any suspicion of wrong intended t What 
possible object could they have in concealing wrong! Indeed, 
there is not a tittle of evidence that any wrong was then intended 
by any one; the contrary was the fact. If in law the appellant 
were entitled to share in the commission, I have no manner of 
doubt, had that been known to the defendant Sykes, that he 
would have made no claim to the whole of it. The truth is, that 
neither of them thought that there might be any such right until 
after this action had been pending for some time; and then the 
idea was implanted by one of the solicitors and lias grown 
mightily since.

Why should the respondents assume any risk? As I have 
mentioned, they were giving full value for the money they were 
to get. At the trial the appellant interfered and stopped, as 
far as he could, all evidence as to the value of the property, and 
the bargain the purchasers were getting, on the ground that he 
did not dispute that. To contend that the reverend gentleman 
was bribed to betray his master, partner, or friend into buying, 
jointly with him, property that was worth all that was to be 
given for it, if not much more, is absurd upon its face; and is 
without any kind of support in the evidence adduced at the 
trial.

The case of a commission to a servant obviously stands upon 
different grounds, in point of fact, from that of a commission to a 
principal. The payment to an agent is a payment to one who 
has no right to receive it the payment to a principal is a pay
ment to one who has a legal right to receive it, whether for him
self or for a co-partnership firm of which he is n member.

That the fact of the defendant Sykes having received the 
commission was in no sense a secret is made plain by the evidence 
adduced at the trial; in addition to that which took place when 
the money was paid, dealt with by the trial Judge, it seems to 
have been known to some of the shareholders of the company 
when the property was made over to it. In this respect the wit
ness Charles Adams testified, at the trial, as follows:—

“Q. Now, you were aware that Sykes and Webster bad bought 
this property! A. Yes, sir.

“(j. Did they both tell you so? A. Why, yes.
“Q. That they had bought the property! Did you hear 

Sykes tell anybody about this commission? A. Yes, sir.
“Q. Who did he tell, that you know of! A. He told me.
“Q. Yes! A. He told Mr. Baillie.
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ONT. “Q. Is Mr. Baillie a director of this company? A. Yes, sir.
iTc.
1913

“Q. James Baillie? A. Yes, sir.
“Q. Who else did he tell that you know of? A. Well, he 

told—I do not recollect just the minute—lie told several people.
Hitchcock I told several people.

“Q. Was that prior to incorporation? A. Yes, sir.

Meredith, J. A.
( dissent ing1

“Q. Was there any secrecy about it at all, any secrecy at 
all about this matter, so far as Sykes was concerned or you your
self were concerned? A. None whatever.

“Q. Now, this company was incorporated, as shewn on the 
prospectus, on the 25th June, 1910—did Mr. Baillie, one of the 
directors, on that date know that his commission was being paid?

“Ilis Lordship: Had been paid and would continue to be 
paid ?

“Mr. Cline: Q. Had been paid and would continue to be 
paid? A. Oh, yes.

“Q. Mr. Campbell has sworn that he left Montreal on Satur
day the 3rd September. Had you any conversation with Web- 
ster regarding this commission? A. Yes, sir.

“Q. And, if so, when; can you fix it from that date? A. 
Well, I think it was shortly after Mr. Campbell left. 1 did uot 
charge myself with the date.

“Q. How long would you say? A. A few days, I do not 
know, a week or a few days.”

And the appellant, in his examination for discovery in the 
action, admitted having heard of it some time altout the last of 
August. But he made no objection nor any sort of repudiation 
of the contract; on the contrary, affirmed it, ns the letter from 
his advocate in Montreal, dated the 4th October, makes plain: 
which alone would defeat this appeal: see Bartram and Suns v. 
Lloyd (1903), 88 L.T.U. 286.

The real cause of this litigation is not the commission, it is 
this. The defendants were unable to sell the property at a profit, 
as they in form had done, and, being unable to meet the pay- 
ments falling due upon it, were obliged to get out of the specula
tion ns best they could.

Upon the other ground of this appeal: under the plain terms 
of the agreement to purchase, the payments made are forfeited; 
an ordinary provision in such agreements to which effect Ls con
stantly given.

The appeal seems to me to be a very hopeless one.

Appeal allowed; Meredith, J.A., dissenting.
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LANGLEY v. JOUDREY. N S-
Sow Scotia Supreme Court. Trial before Ititchie, ./. July It. 1013. g ^

1. Evidence (8 VII M—(Kin)—Opinions—Handwriting—Competency of 1913
WITNESS.

Tin* manager of a bank who has handled commercial paper signed 
liv the alleged makers of a note is a competent witness to give his 
opinion as to the genuineness of the signatures to such note.

[See Annotation on opinion evidence as to handwriting, at end of this

2. Husband and wife (§ 1 A2—18)—Agency of wife fob husband —
When established—Signing note.

That a signature was properly nllixvd to a note hy the wife of the 
maker may he inferred where the former was not called as a witness, 
and her husband would not deny that she had authority to sign for

3. Hills and notes ( § V A 2—11.8)—Rights of transferees—Bona fide
holders—Note procured by fraud.

An Indorsee, who took a promissory note before maturity in g*od 
faith for value and without notice of defects in the holder's title, is not, 
in the absence of circumstances sufficient to put him on inquiry, 
affected by the fraud and deceit of the holder in obtaining the signa
tures of the makers.

Action hy an indorsee against the makers of promissory Statement 
notes.

Judgment was given for the plaintiff.
Hurry IV. lioscoc, for plaintiff.
McLain, K.C., and Margcson, for defendants.

Ritchie, J. :—This is an action hy the indorsee of two Ritchie,j. 
promissory notes against the defendants as makers. The material 
grounds of defence arc:—

1. That the defendants did not make the notes.
2. Plaintiff was not the holder in due course.

That apparent and material alterations were made in the notes with
out the assent of the defendants.

I. That Watterworth. one of the payees in the notes as they now ap
pear. obtained the notes hy fraud and deceit, that the plaintiff had full 
knowledge or the means of knowledge of the nllegisl fraud and deceit and 
that lie colluded with Watterworth to have the notes transferred to him to 
cut out the defence of fraud and deceit.

5. That the said notes were endorsed to the plaintiff after maturity.
Other grounds of defence are raised, hut these which I have 

mentioned cover the issues raised in the evidence. I allowed 
the amendments asked for on the trial hy Mr. McLean, K.(\

It is necessary that I should make specific findings of fact, 
which I do as follows :—

(a) So far as the defendant Ernst is concerned there was no 
proof that he signed either of the notes, and at the close of the 
plaintiff’s ease I dismissed the action as against him. I find 
that all the other defendants made the notes, I do so with
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some doubt ns to Joudrey ; it is proved that his wife was in 
the habit of doing his writing for him. The bank mauagvr sayg 
that all the defendants (except Ernst) had notes through the 
bank while he was manager—these notes were, of course, aetvd 
upon in the ordinary course of business. This entitled him to 
give opinion evidence as to the signatures. Joudrey denies that 
he gave his wife authority, but he admits on cross-examination 
that “he would not say his wife had no authority to put liis 
name there.” Assuming that she did it, I think all the inhvivnt 
probabilities are that he signed or rather that she signed for 
him by his authority. If she did not sign I would expect to 
have her come into the witness box and say so.

(b) I find that the plaintiff became the holder of the said 
notes before they become overdue, that he took the notvs in 
good faith and for value and that at the time the notes were 
negotiated to him lie had no notice of any defect in the title of 
Watterworth & Porter or either of them.

(r) I find that the words “M. Porter and” were inserted 
before tile making of the notes.

This I think is established by Porter’s evidence, at all ewuts 
his evidence makes a prima facie case for the plaintiff on this 
point ; it is not met in the case for the defence. Not one of the 
defendants says that the words “M. Porter and” were not iu 
the notes when they signed, their counsel refrained from ask
ing the question, and, of course, the counsel for the plaintiff 
did not take the risk of asking the question, he did not attempt 
to break down that which had not been established. The only 
thing at all approaching a contradiction of Porter’s evidm is 
that one of the defendants says he “never heard of Pmi 
If he intended by this to intimate that Porter’s name did not 
appear on the notes I am quite sure that the experienced counsel 
who was acting for the defendants would not have left the evid
ence in that way.

Then* is a great weiglit of evidence that the notes wen- in a 
hook when the signatures were made, and I so find. This makes 
a fair and reasonable argument in favour of the words having 
been inserted after the notes were made, because the hooks 
would not go into a typewriter. It is also clear from the marks 
of perforation that the notes were originally in a book sm-li as 
an ordinary cheque hook. I make this finding so that the de
fendants may have the benefit of it if the case is re-heard on 
appeal.

The argument based on the hook should not, I think, pre
vail over the evidence of Porter because it may well be that the 
notes were taken out of the hook before Watterworth started 
on his trip to Nova Scotia, and the words inserted and then 
the notes put back or attached to covers for convenient* The
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defendant Dr. Lavers says the hook luul “thin pHstelioard 
covers.” I find that the receipts on the backs of the notes were 
written at the times when Mailer and .loudrev signed the notes.

, tl I find that Watterworth obtained the notes from the de
fendants by fraud and deceit covered by the particulars of 
fraud set out in the defence. 1 find that the plaintiff had no 
notice or knowledge of such fraud and deceit and that there 
was nothing which made it incumbent upon him to communicate 
with the defendants before discounting the notes; he did not 
collude with Watterworth.

The plaintiff's conduct was attacked on the trial as fraud
ulent. 1 can only say that 1 am unable to find anything in the 
evidence to justify the attack. A number of authorities were 
cited to me by Mr. McLean from which I do not dissent, but 
the conclusion which I have come to as to the facts prevents tIn
application of the authorities cited. On the facts as I find them 
the ipiestions of law do not arise. The plaintiff" will have judg
ment for the amount sued for with interest and costs.

Judgment for plaintiff.

Annotation-Evidence ( 8 VII M—660 > Opinion evidence as to handwrit
ing.

The Ontario Evidence Act. tl Edw. VII. eh. 411. mm-. 52 [R.S.O. 11114. 
ch. Tit| provide* a* follow*: —

‘'Comparison of u disputed writing with any writing proved to the satin- 
faction of the Court to ta- genuine, shall ta- permitted to lie made hy a wit- 
net»: ami such writing* and the evidence of witnesses reflecting the same, 
may lie submitted to the Court or jury, a* evidence of the genuineness or 
otherwise of the writing in dispute." See similar clause* in ll.s.N.s. Iltoo. 
cli. m:i. see. 33$ R.8.X.B. lIMtS. ch. 127. *ec. 20; R.S.II.f. 1UH. ch. 7S.
4*; ll>.S. 1000. ch. 00. *ec. 37; Alta. Stilt. lUlO. I (leo. V. ch. 3. sec. 33. 
This is an adoption of the English legislation introduced hy tla- Common 
Law Procedure Act of 1H.V4.

S«v. N of the Canada Evidence Act, It.S.C. IlHMl, ch. 143. is a similar 
enactment as regard* matter* within federal jurisdiction.

The question being whether a memorandum was in the handwriting of 
a defendant, and lie. in the course of cross-examination, having In-eii got 
to write «oinething on a piece of pa|a-r. this was allowed to In- shewn to 
the jury for the purpose of comparison of handwriting: i'iihhrtt v. Kihnin- 
•ter. 4 F. A F. 400.

In a suit involving a question of disputed handwriting the hearing of a 
summon* for production of documents is not the pnqier stage for ordering 
the production of writings for purposes of comparison inasmuch as by 
the V. L P. Act. 1834, sec. 27. disputed writings may la- compared only 
with writing* “proved to the satisfaction of the Judge to In* genuine," 
and this priaif can only lie furnished at the hearing: Wilium v. Thurnbury, 
43 L.I. Ch. 336. L.R. 17 Kq. 517.

The signature of a transferor to a transfer may lie proved hy the evi
dence of a person who is not an expert in handwriting, but who has received
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Annotation ( continued i—Evidence (8 VII M—660)—Opinion evidence as to 
handwriting.

documents written by the person whose signature is in question. *ltir u-rh 
the hitter is in Court and the attesting witness is available: Re < ■’ 
Hotel, Ilf ranwi be, Ltd., 54 Sol. Jo. 117, per Eve, J.

A clerk who has seen numerous letters addressed by a party to hi- n. 
plover, and has acted on those letters, may prove the handwriting -1 the 
party: Hex v. Sin ne y, 5 Car. & P. 213.

If a party has received letters from another, and has acted on t -n, 
it is sullicient to justify him in swearing as to his belief of the handwriting 
of such person: Thoipc V. Uisbume, 2 Car. & P. 21.

A witness who had never seen the defendant, but had corresponded with 
a person by the same name, living at Plymouth Dock, where the dciVndant 
resided (and it ap|ieared that there was no other person of that naine 
there) stated that the handwriting of certain letters was that of the i- n 
with whom lie had corresponded : Held, sullicient evidence to mini- the 
letters to be1 read against the defendant : Harrington V. Fry, R. & M. !*o. 1 
Car. A P. 281», 2 Ring. 170, 9 Moore 344.

An expert called to prove handwriting should form his judgment fr-nu 
the handwriting, not from extrinsic circumstances: ifeiules Un C i v. 
Pytn, Peake Ad. C. 144.

An issue having been directed to satisfy the Court as to the for^-iy <>f 
«I signature to a warrant of attorney, a verdict was found, establishing th« 
genuineness of it, upon evidence satisfactory to the Judge who t r i.-1 
cause, and to the Court upon his report of it. In the course of the trial, an 
inspector of franks, who had never seen the party write, was called to 
prove, from his knowledge of handwriting in general, that the sign.itare 
in question was not genuine, hut an imitation; this evidence having I sen 
rejected, the Court refused to disturb the verdict, on the ground tii.it 
such evidence, even if admissible, was entitled to very little weight; and 
that the issue being to satisfy the Court, a new trial ought not to be 
granted, unless for the rejection of evidence which might possibly have 
altered the verdict. Qua re, whether such evidence Ik* admissible it all: 
Gurney v. Langlands, 5 R. A Aid. 330, 24 R.R. 396.

Evidence of witnesses who have seen letters written by the person who* 
handwriting is in dispute, is admissible, though they may have seen him 
actually write: Doe V. Sackcrmorc, 5 A. & E. 705.

A witness formed his opinion of the handwriting of a party from having 
observed it signed to an affidavit used in the cause (on a motion to po-t- 
pone) by the counsel for the party against whom it was proposed t<> he 
proved. This was held sufficient : Smith v. 8ain«hury, 5 Car. & P. !!»••

In a writing signed by two persons to embody the terms of several reci
procal engagements the promise by one to pay on demand to the nier of 
the other a stated amount is not a promissory note and art*. - ‘10 and 
2341 C.C. (Que.), have no application thereto. Hence, if the signature is 
denied it may, under Quebec law, be proved by comparison of hand
writing: Paquin v. Turcotte, Q.R. 35 S.C. 266.

The evidence of experts in writing, like all expert evidence, requires 
great care with respect to the credit to be attached to it and should only 
be accepted after close examination and for what it is worth having 
regard to the other elements of proof in the cause. Proof bv iumparison 
of writing will not, under Quebec law, establish the authenticity of a 
signature denied under oath by the party alleged to have written it: 
Deschi'nen v. Langlois, Q.R. 15 K.R. 389.
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Annotation (von tin lied) Evidence ( § VII M—6601 Opinion evidence as to
handwriting.

A witness who testified that the impugned documents were unsigned 
when handed by him to the prisoner, and that when, a few minutes after
wards, they were handed back to him by the prisoner, they bore the 
signatures, subsequently found to be forged, is not sufficiently corroborated 
under sec. 1002 of the Criminal Code, by the evidence of an expert, who, 
on comparison of the forged signatures with the handwriting of the 
prisoner, as contained in letters written by the latter, swears that the 
forgeries are in the prisoner’s handwriting, but whose expert testimony is 
contradicted by the evidence of an expert equally credible examined by the 
defence : The King v. Henderson, IS Can. Cr. Cas. 245 (Que.).

The same proof of a prisoner's handwriting is allowed in a criminal as 
in a civil case, the federal statute making the provineial laws of evidence 
applicable, except where there is an Act of the Canadian Parliament mak
ing special provision in respect of the class of evidence in question: Canada 
Evidence Act, R.S.C. 1900, cli. 145, sec. ,15.

The Judge or jury, as the case may be, is without any expert evidence 
entitled to compare disputed with admitted or proved handwriting and act 
upon his or their own conclusion : Thompson v. Thompson, 4 O.L.R. 442.

An instrument executed by mark may be proved from inspection by a 
person who has seen the party so execute instruments: George V. Surrey, 
M A M. 516, SI BJL

On the cross-examination of an attesting witness to a codicil, he deny
ing that it was in his handwriting, other documents admitted by him to 
he in his writing, were allowed to be submitted to the jury for the purpose 
of comparison of handwriting: Cresswcll v. Jackson, 2 F. & F. 24.

An “expert" is one who, by experience, has acquired special or peculiar 
knowledge of the subject of which he undertakes to testify, and it does not 
matter whether such knowledge has been acquired by study of scientific 
works or by practical observation : Poller v. Campbell, lfi V.V.U. 109; 
Stale v. Davis, 33 S.E. 440, 55 S.C. 33»; Rice v. Socket!, 8 D.L.R. 84. 4 
O.W.X. 397.

In many provinces of Canada statutes have liecn passed limiting the 
number of witnesses to be called on either side to give opinion evidence 
as experts.

I pon the proper interpretation of sec. 1» of the Allierta Evidence Act, 
11*10, 2nd sess., eh. 3, in the event of a trial or inquiry involving several 
facts, upon which opinion evidence may be given, a party is entitled to call 
three witnesses to give such evidence upon each of such facts, and lie is 
not limited to three of such witnesses for the whole trial: In rc Seamen V. 
Canadian Xorthcrn It. Co., 6 D.L.R. 142, 22 VV.L.R. 105.

Section 10 of the Allierta Evidence Act, 1910, 2nd sess., ch. 3, is an 
attAnpt to put a limit to what is commonly known as ex|tcrt evidence, and 
it should not be extended to all evidence which might literally lie called 
opinion evidence, but should be given a fair interpretation so ns to make it 
reasonable and workable: Ibid.

The evidence of expert witnesses should not necessarily prevail over that 
of disinterested nonexpert witnesses: Laf cunt cum v. Beaudoin, 28 Can, 
M '.li. Mil ; Hi schencs V. Langlois, 15 Que. K.11. 388; Wilson V. The II. G. 
Boy el Co.; The H. G. Hogel Co. V. Gardiner; Gardiner V. The Locomotive 
and Machine Co., 4 D.L.R. 19fi.
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Annotation (rnntiniinl) — Evidence l 8 VII M—6601 -Opinion evidence as to 
handwriting.

To prove liandwriting these have lieen held competent experts: • I, 
One wlm had never made it his business to compare or detect feigne I r 
forged writings, but had in early life been a clerk in a store, afterwards an 
editor, and subsequently for Ilf teen years a lawyer ; he thought lie In I 
some skill in comparing handwritings, as during his life lie had had • 
•ion to examine a good ileal of writing; he did not claim any extra -kill 
over business men in general ; he had lieen in the habit of examining bank 
bills for the purpose of testing their genuineness. (2) One who had !«• n a 
merchant for three years, and had occasion to examine counterfeit paper 
and bank bills; lie | assessed some knowledge of handwriting, but claimed 
only the ordinary skill of a per-on in his business and of his age. < :t • 
A photographer who had lieen accustomed to examine handwriting in .• m- 
nectiou with his business, with a view to detect forgeries. (4) An altoi 
nev who had had much experience in examining writings, (ft) A bank 
cashier. (II) One who had lieen four or five years register of deeds ; !ud 
occasion to examine signatures; was frequently called on to prove *igin 
tlires of deceased jiersons in the clerk's ofliee ; used a magnifying gln«- 
detect erasures; had such experience that lie could compare a writing with 
one admitted to lie genuine, and tell if the former were genuine. iTi <hie 
who had been many years a bookkeeper; was secretary and treasure! f 
the city ; it was his duty as such, to compare writings to see which were 
genuine; to examine cheques and drafts; had lieen in the business tlf•. n 
years; had such experience in inspecting handwritings that he could . > 
pare a paper with one known to lie genuine, and tell if the former une 
genuine. (8) Persons who had lieen registers of deeds for several years, 
and engaged in mercantile business for many years, and were in the h ddt 
of comparing signatures to writings. (0) A district clerk and a bank 
president, who were shewn to have great ex|ierience in handwriting invulv 
ing the genuineness of signatures, and to have some knowledge of 
fendant's handwriting: Liwson on Kx|>ert Kvidence. 2nd ed., 4ftft.

See also, for American cases, an extended annotation on handwriting 
comparison in 62 L.R.A. 818.

Ill all the cases where little weight is recommended to Ik- given to the 
opinion of experts of handwriting, a clear distinction is to lie drawn I*-- 
tween the mere opinion of the witness and the assistance he may afford In 
pointing to tin* marks, indications and characters in the writings iloin 
selves. uiHin which the opinion is Imsed. and the caution applies to case* 
where opinions conllict and the alleged forgery is admittedly executed with 
great skill, and the detection is unquestionably dillicult: pvr Weather hr i, 
in Ile I lain null, 16 X.S.R. 265, at 276.

It is obvious, says IKliorn, that the best standards of comparison ne 
those of the same general class as the questioned writing, and a* ne.irli 
as possible of the same date. Such standards should, as a rule, include 
all between certain dates vowring a jieriod of time Loth liefore and .ifter 
the date of tin* writing in dispute. The amount of writing necessan f<»r 
comparison differs in different cases, hut enough should always I»- ob
tained to shew clearly the writing habita of the one whose writing i* 
under investigation. A positive conclusion that a signature is fraudulent 
can sometimes lie reached by comparison with a small amount of genuine 
writing, especially if the disputed signature is a bungling forgery that i«
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suspicious in itself. More standar«l writing may, therefore. Is- necessary ___
a- a basis for positive opinion that a writing i- genuine than is nw«arj ilamlxtriting 
to sliew that it is fraudulent. Several signature* should always In- id» —^pinion
tained. if pussible, before any filial decision is rendered, five signatures al
ways constituting a more satisfactory basis for an opinion than one, and 
ten lieing letter than five. It is not often helpful to use more than fifty 
to seventy-five, except in unusual eases, and it is not usually desirable to 
u»e those of widely different dates if siiflieieiit contcm|«nary writings of 
the right class can In* obtained. Notwithstanding the common practice of 
hankers in this regard, it is always dangerous to base a jiositive con
clusion that a suspected signature is genuine on a comparison of it with 
only one genuine signature. For comparison with a disputed letter one good 
complete -tandard letter may In* suflieient. but in such an inquiry more 
should always In* obtained if possible: Osborn on Questioned Documents 
( 101»), p. IS.

WYNNE v. DALBY ONT.

Ontario Huprvinr Court. A » //#/. ./. May 23, 1!>13.
1013

1. Automobiles ( 8 111 V—30.»)—Uemimi.nhiiiii.ity of own kb wiikx cab of-
t.B.VTKO BY A NOTH KB—WltO IN "OW N KB**—SeLLKB BKSKBVINU TITLE.

The seller of an automobile under a conditional sale contract where 
by lie retains the title until fully paid for, with the right, on feel
ing ilist-cure or on the purchaser's default, to resume jNissesaion of 
the car. is not the "owner" of the automobile within the meaning 
of sec. Ilf of the Motor Vehicles Act. 2 <Jeo. V. eh. 4N (H.S.O. I If 14, ch.
20"I. so as to incur a statutory liability for |ierwmal injuries sus
tained by the mismanagement of the ear when out of his custody 
by infringing motor car regulations passed under statutory authority.

| tlmihru v. Nuthrrlaml. 7 Q.H.I). 1110. followed; Hull Itoprs Co. v.
I «hi mi« (1895), 65 L.I.Q.H. 114. referred to.|

2. Automobile! (8 II1C—305)—Hkmponhiiiiijty of owner when cab of-
EBATED BY ANOTHER—I’F.BHON BUNN INI. toll FKBCENTAGE OF PROF ITS
—Joint liamutt.

The purchaser of nn automobile under a conditional sale agreement 
which reserves title in the selling company is the “owner" thereof 
within the meaning of the Motor Vehicles Act, 2 (Jeo. V. (Ont.) ch. 
l< so as to In* liable thereunder for damages resulting from the in
fringement of motor car regulations jointly with a person to whom it 
«as leased by him for use ih a livery ear for a |N*reentage of the pro
fits although the automobile license was taken out in the name of the

Action for damages for injury to the plaintiff by a motor statement 
car driven by the defendant Dalby.

J. V. MacGregor, for the plaintiff.
C. M. Garvey, for the defendants Dalby and Adams.
L. F. Hcyd, K.C., for the other defendants.
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ONT. May 23. Kelly, J.:—The defendant Adams, on the 2nd
May, 1912, ordered in writing from the defendants the McLaugh 

1913 lin Carriage Company Limited a motor car, at the price of
-— $1,400, of which $500 was payable on the 6th May, 1912, and the

Wynne balance by monthly payments of $90 each on the first of every
Dalbt. month. The written order contained this provision: “It is
kTÎÏTj agreed that the right and title to the goods shipped under this

order shall remain in the McLaughlin Carriage Company 
Limited until the price thereof, and any cheque, hill, or note 
given therefor, or any part thereof, is paid in full.” The order 
was accepted in writing by the company, and the receipt of a 
$50 cheque ns deposit was acknowledged on the same date. For 
the unpaid instalments Adams made promissory notes to the 
company, which was therein called “the vendor.” There 
was added to these notes a term that Adams agreed and under
stood that “the express condition of the sale and purchase f 
the vehicle or property for which this note is given is such that 
the title or ownership thereof does not pass from the vendor 
until this note and any and all renewals thereof or of any part 
thereof he fully paid.” At the time of the accident reform'd 
to later on, the purchase-price had not been paid in full.

On the 10th June, 1912, the plaintiff, Lillian Wynne, when 
about to hoard a street car on Queen street in Toronto, was struck 
by this motor car, which was being driven by the defendant 
Dalby. She was knocked down and had her ankle broken. 
There was evidence that she was otherwise injured—perhaps, 
however, not seriously.

The license for this car for the year 1912, as required by 
the Motor Vehicles Act, was issued to Dalby and in his name, 
and this action as originally constituted was against him as flic 
only defendant. The action was begun on the 4th July, 1912, 
after which it was learned that Adams was the purchaser of 
the car, that Dalby was operating it under arrangement \itli 
Adams or as his servant, and that the company from which it 
was purchased had still an interest therein, as it had not been 
paid the full contract-price thereof.

By order of the 19th November, 1912, Adams and the Mc
Laughlin Motor Car Company Limited were added as parties 
defendant, that company being added on the assumption that 
it was to it that the order of the 2nd May was given by Adams.

The defendant Dalby s statement of defence having I n 
struck out on the 12th October, 1912, judgment against him 
for damages, to be assessed, was signed on the 12th December, 
1912. The action, as against the parties then defendants, came 
down to trial before Mr. Justice Latchford on the 30th Jan
uary, 1913, and was adjourned, as l understand it, at the request 
of the plaintiff, so as to have the McLaughlin Carriage Corn-
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pany Limited also added as defendants. They were so added, 
and, the case being called for trial on the 25th February, they 
set up that they had not received proper notice of trial. The 
action was tried on the 27th February. At the close of the 
evidence, counsel for the plaint iff consented to a dismissal as 
against the McLaughlin Motor Car Company Limited. The 
jury found in favour of the plaintiff, and assessed the damages 
at $800.

Section 15 of the Motor Vehicles Act, 2 (leo. V. eh. 48. requires 
that “when a motor vehicle meets or overtakes a street ear 
which is stationary for the purpose of taking on or discharging 
passengers the motor vehicle shall not pass the car on the side on 
which passengers get on or off until the ear has started and any 
passengers who have alighted shall have gotten safely to the 
side of the street.”

Section 6 (1) is: “Every motor vehicle shall be equipped 
with an alarm bell, gong or horn, and the same shall he sounded 
whenever it shall be reasonably necessary to notify pedestrians 
or others of its approach.”

There was evidence to go to the jury and which justified their 
finding.

The McLaughlin Carriage Company Limited asks that the 
action be dismissed as against it. The ground on which the 
plaintiff seeks to make it liable is, that sec. 19 of the Motor 
Vehicles Act makes the owner of a motor vehicle responsible 
for any violation of the Act or of any regulation prescribed 
by the Lieutenant-Governor in Council; and that, under the 
condition under which this motor was sold, the McLaughlin 
Carriage Company Limited is the owner, within the meaning of 

V-t.
It was set up in the argument that, as between Adams and the 

McLaughlin Carriage Company Limited, from the time of the 
purchase, Adams was a mere bailee, and not a purchaser. This, 
I think, is a misconception of his position. It is true that the ven
dor had the right, by the terms of the not»*s, to resume possession 
of the car, on the purchaser’s default in keeping up his payments 
or otherwise in observing the terms of his contract; but the ven
dor had not that right so long as there was no default, or so long 
as nothing happened which caused the vendor to feel insecure in 
respect of the purchaser’s liability.

It is to be observed, too, that, by the terms of the notes, in 
the event of the vendor retaking possession and reselling, it was 
to apply the proceeeds, after payment of expenses incidental 
to the sale, on the unpaid purchase-money. The retaking and 
reselling, however, were not to relieve the purchaser from liability 
for the unpaid purchase-money, so that it seems quite beyond 
doubt that the contract between the company and Adams was an
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agreement to sell and purchase, but on terms which, in east? 
of default, gave the vendor remedies not possessed by vendors 
in ordinary cases of sale. These special terms, while aimed at 
giving the vendor additional security, did not take from Adams 
the character of purchaser.

Then to whom does the word owner as used in the Act appl.x 
Does it extend to and include a person or corporation holding 
an interest in the article, such as this company continued to haw 
from the time of the order given by Adams, the acceptance bv 
the company, and the delivery to Adams in pursuance thereof 
Or does it apply to Adams, the purchaser? Or does it apply both 
to him and the vendor? The Act gives no express interpretation 
of that word as used therein, so that we are to find its meaning 
elsewhere, and from its ordinary acceptation. In the language 
in everyday use owner is usually understood to mean a person 
who has acquired the right of possession in a chattel or properly, 
even though it be subject to a lien or mortgage, and not the 
person who holds or is entitled to the benefit of such lien or mort
gage. We do not speak of a mortgagee or lien-holder, ora vendor 
to whom purchase-money is due, as the owner, but we apply 
that term to one who, having acquired rights through con
tract of purchase, or other such means, has the possession of and 
dominion over the thing, even where the vendor, or the one from 
whom it has been acquired, has not received payment in full 
and has reserved special means of enforcing his right to obtain 
such payment. This interpretation is supported by authorities.

“One who holds subject to a mortgage, or otherwise has only 
a qualified fee, is generally termed owner if he has a right to 
possession : ’’ Century Dictionary, p. 4214.

“Although there can be but one absolute owner of a thing, 
there may be a qualified ownership of the same thing by many. 
Thus, a bailor has the general ownership of the thing bailed, the 
bailee the special ownership:” Bouvier’s Law Dictionary, vol. 

|>. 565.
“The ‘owner’ or ‘proprietor’ of a property is the person 

in whom (with his or her assent) it is for the time being bene
ficially vested, and who 1ms the occupation, or control, or usu
fruct, of it:” Stroud’s Judicial Dictionary, 2nd ed., vol. 2, 
p. 1387.

A person who has contracted to buy and who has paid a 
deposit on the purchase of a share in a ship, but who has not 
been registered, has a real substantial interest in the ship as an 
owner within the exemption provided by sec. 147 (1) of the 
Merchant Shipping Act, 1854: //italic8 v. Sutherland (imi . 
7 Q.B.D. 160. That section provided that if any person not 
licensed by the Board of Trade, other than “the owner or mas
ter or a mate of the ship, or some person who is bond fuU the
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servant and in the constant employ of the owner, or a shipping 
master duly appointed as aforesaid, engages or supplies any 
seaman or apprentice to he entered on hoard any ship in the 
United Kingdom,” he incurs a penalty. The respondent 
(Sutherland) having bond fide contracted to purchase one sixty- 
fourth share in a British ship from l1., who, though not regis
tered as the owner, had the full possession and control of the ship 
under a contract to purchase the sixty-four shares, supplied an 
apprentice to I*., who engaged the apprentice for the ship; and it 
was held that the respondent was an “owner” within the mean
ing of the exemption.

“ ‘Owner,’ used in relation to goods, means every person 
who is for the time entitled, either as owner or agent for tlhe 
owner, to the possession of the goods; subject in the case of a 
lien (if any) to that lien:” Stroud, p. 1392, citing White <(• Co. 
v. Furness Withy <£• Co., [1895] A.C. 40.

Even in the case of a hiring agreement which reserves the 
property in the goods and provides that the hiring shall con
tinue until the whole purchase-price has been paid in rentals or 
otherwise, if it compels the hirer to carry out the purchase, 
such an agreement is an agreement to purchase the goods: Hull 
Hopes Co. v. Adorns (1895), 65 L.J.Q.B. 114.

But what was the intention of the Legislature in passing 
the Act? What it evidently sought to do was to hold liable the 
person having legal possession of a motor vehicle as owner or 
purchaser (whether or not the purchase-price was fully paid), 
or the person on whose behalf the driver or operator of such 
vehicle operated or by whom he is employed, and not the manu
facturer or dealer or vendor, who has no control over the driver 
or operator, and between whom and the operator there is no such 
relationship as that of master and servant, principal and agent, 
etc.

In Hughes v. Sutherland (supra), 7 Q.B D. at p. 164. Man* 
isty. J., said: “The exemption in favour of ‘some person who 
is bond fide the servant and in the constant employ of the owner,’ 
points at a person who has an interest in getting a proper crew, 
because he has the control and management of the ship.”

The reason for that conclusion applies equally here. The 
legislators intended to reach the person who. having the con
trol and management of the motor vehicle, and having an inter
est such as that of a bond fide purchaser, is concerned in se
curing a proper driver or operator, and who should, under the 
intention of the Act, be responsible for the acts of the person 
to whom, as servant, employee, or agent, he intrusts its operation.

In the absence of an express interpretation of the word 
owner, and especially in view of what I take to he the object of 
passing sec. 19 of the Act, I can give no other meaning to the
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word than that in ordinary use and as defined above. If the 
legislators had intended it to have a wider or different meaning, 
they would, no doubt, have said so.

My view is, that the defendant the McLaughlin Carriage 
Company Limited does not come within the meaning of tin- 
word owner, and is, therefore, not liable.

Adams asks to lie relieved, on the ground that, owing to the 
arrangement existing between him and Dalby, the car was hv- 
yond his control. That view is not, in my opinion, sustainable.

Adams, after purchasing the car, entered into an arrange 
ment with Dalby by which the latter was to run it as a liv ry 
car and drive it and give Adams ninety per cent, of the earn
ings, retaining the other ten per cent, as his remuneration. 
Dalby returned a daily record to Adams. Dalby says that tin- 
business in which it was used was his, and that he had full con
trol of the car; but, in cross-examination, he admits that a 
statement made by Adams in his examination for discovery 
that he employed Dalby to run the car in the usual way a.s 
chauffeur, was true “in a sense.” And then the following 
occurred in Dalby’s cross-examination at the trial:—

“Q. You were employed by him and you were his chaffeur. 
but it is not limited to the sense there was no other relation 
between you; that is what you mean? A. Yes.

“Q. As far as the employment is concerned, it is so: the pay 
ment was to be by commission on earnings? A. Yes.”

The relationship which existed between these two defen
dants was such ns to render Adams liable for the occurrence: 
and, as there was sufficient evidence to submit to the jury, and 
they having found as they did, I think that judgment should 
be entered against Adams, as well ns against Dalby, for the #800 
assessed by the jury, and costs; the costs against Adams being 
subject to the allowance of his costs of the day by Mr. Justice 
Latchford on the 30th January; the costs as against Dalby 
from the time judgment was signed against him on the 12th 
December, 1912, to be limited to what is applicable to assessing 
the amount of damages and entering judgment therefor.

The action ns against the McLaughlin Motor Car Company 
Limited and the McLaughlin Carriage Company Limited is dis- 
missed with costs; but there should lie only one set of costs to 
these defendants.

Judgment against two -/ 
three defendants.
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McArthur v. cardston. alta.
Alberta Supreme Court, Walsh, •/. June 30, 1013. g, C.

1. Master and servant (g IC—10)—Comcexsatiox—Superintendent— 19^3
Commission on savings in cost—-Cheapening work—Effect.

One employed to superintend the construction of a waterworks sys
tem for a municipality who, in addition to a fixed allowance, was to 
receive a commission on any saving effected by him from the estimated 
cost, may be refused any commission where he permitted material de
viations from the original plans to such an extent that, while the 
initial cost was cheapened, the municipality would have to spend a 
sum in excess of the difference to place the system upon an efficient 
basis conformable to the original plans.

2. Master and servant (§ I C—10)—Compensation—Superintendent of
CONSTRUCTION WORK—COMMISSION—CONTINGENCY MEM.

The expenses of preliminary advertising, searching of titles, prepar
ing and registering right-of-way plans, and of making a final examina
tion of the work on completion are presumably not included in the item »
of “contingencies 10 per cent." included in the estimate of the cost, 
of a public work supplied by the engineer of a municipality and which 
formed the basis of an agreement for the latter's remuneration.

Action for remuneration for taking charge of certain eon- statement 
struction work under a contract for a fixed sum and a percent
age on savings made in the cost of construction.

The fixed sum had been paid and an additional amount for 
which defendant municipality now counterclaimed, as well as 
for damages for alleged defects and variations from the original 
plans for the waterworks system in question.

•Judgment was given for the defendant for the return of the 
overpayment.

C. F. P. Conybcare, K.C., for the plaintiff.
L. .1/. Johnstone, K.C., and William Laurie, for the defend

ant.
Walsh, J. :—The plaintiff's claim is made up of the follow- w»ui»,j. 

ing three items.
Remuneration for superintendence as per original plan . $1.500.n0
25 per cent, of saving in cost of construction....................... 083.03
Remuneration for extra time, work and attention owing to

the deviation ordered by the defendant ........................ 1,000.00

On which lie credits ns having been paid to him.
*3.483.03 

1.041 45

Balance ................................................................................. $1,838.58
for which balance he claims in this action.

The terms of the agreement between the parties are admitted. 
He was to “take full charge of the construction work, get all 
the labour required, make all arrangements for this, etc., doing 
the regular work of the contractor, in fact, complete the work 
for the town as the town’s of construction.” For8817^006
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this he was to be-paid $1,500 and an additional 25', of the 
saving effected between the plaintiff’s estimate and the act mil 
cost of the work.

Subject to what I may have to say with respect to the claim 
which the plaintiff makes for a percentage on the saving in ih 
cost of construction I think that there has been such a substan
tial performance of this contract as entitles the plaintiff to tli 
payment of the agreed price of $1,500. He has in fact lain |> ii.| 
this sum and more. If that was tin* only sum in issue lie would 
not have brought this action for there is nothing owing to him 
in respect of it. It forms but one item which goes to make up 
his entire claim and in the circumstances 1 do not think that I 
should order him to repay it. The defendant has. I think, rt 
ceivetl value to that amount from his services, even though, as I 
shall point out presently, he has not lived up to his contract in 
all respects as he should have done. I allow this claim.

Greater difficulty arises over the claim for $983.03. The 
plan adopted for this system was that numbered two in the 
plaintiff's report exhibit 1$, the estimated cost of which, includ
ing his fee as engineer and his remuneration as superintendent, 
was $37,700. The plaintiff’s contention is that the actual cost, 
including his fees, was $33,816.80, being a saving of $3,883.14, 
twenty-five per cent, of which is $970.80. The different-!- In*, 
tween this amount and the sum of $983.03 claimed by the pli I- 
ings is «lue to a mistake of $49.20 made in his original reckoning. 
I think that under the contract the entire cost of construction 
of the system completed not simply as the plaintiff left it but 
as it should have been according to his plans and specifications 
save as they might be properly varied from time to time includ
ing his engineering fee and his fee as superintendent of con
struction must he ascertained in order to determine whether or 
not the cost is less than $37,700. If it is less, the plaintiff is 
entitled to 25% of the difference. If it is equal to or greater 
than this sum he is entitled to nothing beyond his flat fee of 
$1,500.

I have had some difficulty in reaching a satisfactory conclu
sion as to the actual cost of this work as the plaintiff left it. 
There are no less than five statements in evidence shewing 
the cost, but no two of them agree. Exhibit 8 is a statement of 
the cost of construction prepared by the defendant's auditor 
and submitted to the mayor and council, shewing the net cost of 
construction at $32,683.23, exclusive of engineer's and super
intendent’s fees amounting to $3,087, and costs of advertising, 
registrations, interest and other items aggregating roughly 
$1,600.00 which the defendant claims should be added to tin- 
cost of construction, and deducting as the value of supplies and 
tools on hand $2,104.30 which amount was by agreement at the
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trial placed at $1,650, and erroneously including as I shall ALTA,
hereafter shew $1,550.80 for extra labour. With these additions g
and correction the total cost would according to this report stand inn
roughly at $36,250. Exhibit 10 is the plaintiff’s statement of -----
the cost shewing when amended by the corrections of the error McArthur 
of $49.20 to which I have already referred a saving of $3,883.14 Cakdston.
below the estimated costs of $37,000. Exhibit 15 is a report made vv^TTi
bv the plaintiff to the defendant shewing a net saving of 
$4,500.33. Exhibit 32 is a statement prepared by Mr. (’oombs. a 
member of the Cardston council shewing a net saving of $556.86, 
and exhibit 35 is a statement prepared by the secretary-treasurer 
of the defendant shewing the total cost to have exceeded the 
plaintiff’s estimate by $2,005.00. There is. however, a mistake 
in the addition of the second page of exhibit 32. It only adds 
up to $37,083.04 instead of $38,083.04 so that in reality the 
saving shewn by it is $1,556.86 instead of $556.86. The dis
crepancies between these statements are accounted for in part 
by the fact that in some of them items are taken into account 
and charged to the cost of construction which are not so treated 
in the others. There is, however, a lack of uniformity in many 
instances with respect to the sums charged under the different 
heads which are common to all of the statements. I understand 
that these statements were compiled by each person from the 
same material, namely, tin* books and vouchers of the defendant 
and it is very difficult to understand how these discrepancies 
occur with respect to the amounts of various items which every 
one of them charges against the work. In some cases the figures 
of the plaintiff agree with those of some one of the three men 
who made up a statement for the town. In every case 
where the figures so agree, I will adopt them. The following
items are for this reason allowed.
Money expended for labour .. ..  $<1.7.10.30

(Plaintiff and Coomlw.)
Tools and equipment ................................... 802.36

(Plaintiff and Cooml**.)
Supplie* .......................................................................................................... 322.45

(Plaintiff, Auditor and Coomb*.)
Pipe and fittings .................................................................... . 11,014.77

(All four agree.)
Fittings .......................................................................................................... 1,408.23

(All four agree.)
Hydrants .............................................................................   538.00

(All four agree.)
Folsom blacksmith................................................................... 400.16

(All four agree.)

37 13 U.L.R.
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Cardftton Mercantile Co.
(All four agree.)

Oardaton Implement Oo
(All four agree.)

( Plaintiff. Coombs & Secy-Tre&s.) --------
Making a total allowed by this method of .................................. $23.1 ni 21
The engineer's fee of $1,587 and the Superintendent's fee of

$1,500 must ho added ............................................................... 3,0SJ on
The amount chargeable for freight was admitted at the trial at 7n s; 
I adopt the ligures of the Auditor and Coombs living the sum

paid to various parties under contract work at..................... 0.52(1.84
There is a dispute over the livery bill arising out of the fact 

that according to the plaintiff one Marsden charged an ex
cessive amount under this head, but I think the defend
ant was justified in paying it in full and the livery account
is therefore allowed at ............................................................. 773. :iu

Making a total under the above heads of.................................... $30,5(1S.22

living the amount of the total expenditure in actual construction 
work under the plaintiff’s supervision including his fees as 
engineer and superintendent. This sum is in excess of liis 
own figures by only $341.81, being $14.81 for freight, $1<>4 "1 
contract account and $223 livery. There is an item in the nmli 
tor’s statement, exhibit 8, which I do not understand, viz 
“extra labour not included in estimate $1,550.80.” I take it 
that this is the item which appears in the plaintiff’s statement 
exhibit 10, as ‘‘Cost of additional creek crossings, gravel hare, 
etc., not included in original plans, etc., $1,600,” and which was 
by him at the trial reduced to $1,550.80. I do not understand 
why this item was added to the account by the auditor. I under
stand that the items “contract account” and ‘‘time account" in 
all of the statements shew the actual expenditure under both 
of these heads and that the sum of $1,550.80 is picked out of 
them to shew what the expenditure in respect of these creek 
crossings actually was. If that is so, the auditor was clearly 
wrong in adding this sum in again as it is already included in 
the other two items. I understood the plaintiff to say that he 
added to the actual cost of $33,139.41 as shewn by exhibit V 
the sum of $920.55 to shew the additional cost of piping, etc. 
if the line had been constructed as originally designed and then 
subtracted $1,550.80 to shew the extra cost of these creek cross
ings and took the balance, less the value of supplies on hand as 
being the actual cost of construction. This in my opinion is 
not the proper method of ascertaining that cost and I am not 
adopting it. What I have here stated is, however, rath r to 
emphasize the view that 1 take that this sum of $1,550.80 is 
not an additional expenditure as the auditor has treated it. 
Neither Coombs nor the secretary-treasurer has so treated it.

$205 (13 

»s 75

441 4H
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I find, therefore, that the actual cost of construction under ALTA, 
the plaintiff *s supervision including his fees was *.16,068.22. The JTJ7
defendant complains, however, and 1 think with a good deal of ‘jÿjg
reason, that the system as constructed under the plaintiff’s sup- -----
ervision is not the system whose construction he undertook to McArthcr 
supervise. The agreement which the defendant entered into Cardhton.
was very ill-advised. It offered a direct incentive to the plain- .-----
tiff to slight the work for of every dollar by which he could 
cheapen it, he was entitled to retain twenty-five cents. I am 
satisfied that many of the changes made by him from his own 
original plans and specifications were so made for no other 
reason than to cut down the cost of the system at the expense of 
its efficiency. I am convinced that if an independent contractor 
had lieeii doing this work under the plaintiff's supervision with 
nothing further in it for the plaintiff than an agreed sum by way 
of remuneration he would have set his foot down flatly against 
many of the changes and omissions of which the defendant now 
complains. I think that for the purpose of ascertaining whether 
or not there is any saving from the estimated cost of $17,700 
there must be added to the actual expenditure what it has or 
will cost the defendant to bring the system up to the degree of 
efficiency contemplated by the parties when the contract was 
entered into. It would be most inequitable to allow the plain
tiff a percentage on the difference between the estimated cost 
and the amount actually expended under his supervision when, 
ns I find to be the case, the defendant in order to bring the 
system to the degree of efficiency contemplated by the parties 
is under the necessity of adding to the cost of it as the plaintiff 
left it.

According to the statement of the secretary-treasurer, ex
hibit 15, the defendant has expended for labour on the system 
since August, 11112, the date on which the plaintiff left it,
$117.12. 1 do not understand this in the face of the evidence of 
Longstnff, the defendant’s superintendent, that work on the 
dam was done by him and his men after that date to an amount 
exceeding $700. The evidence of the secretary-treasurer, how
ever, is that exhibit 35 is a statement taken from the town's 
cash hook of the expenditure on the system from the beginning 
to the end, and 1 therefore take it that no more than this was 
expended for labour after August. This sum of $117.32 must In- 
added to the cost of construction as I think it was necessarily 
and properly expended in the completion of the work. At the 
foot of Coombe’s statement exhibit 12 there is the following 
pencil memorandum “subsequent cheques, $514.10” which 
means. I take it that the defendant paid out that much money 
on this account at a date subsequent to that on which the plain-



580 Dominion Law Reports. [13 D.L.B.

ALTA. tiff’s work was done. I think, however, that I must take the fig.

1913

ures of the secretary-treasurer in preference.
The statement of the treasurer, exhibit 35, has this item of 

expenditure, “tools, equipment and supplies, $2,571.44." The
McArthur

C A RONTON.

statements of the plaintiff and Coombe put the expenditure 
under this head at $1,214.81 while that of the auditor makes it

XValih. J.
$8.00 less. 1 am unable to account for this difference of over 
$1,150 otherwise than upon the view that supplies to a large 
amount were purchased by the town, after the plaintiff's work 
stopped, in connection with the old system with which the new 
system is connected. I can find nothing in my notes of the evi
dence or in the exhibits to justify a larger allowance under 
this head than $1,214.81 consisting of the first and second items 
in the above list of $892.36 and $322.45. The claim is made that 
some interest should be allowed for and added to the cost of 
construction and I think that is so. The evidence of all of the 
experts, including the plaintiff’s witness, Mr. Blanchard, tie-city 
engineer of Lethbridge, is in favour of such an item being so 
considered. A contractor no doubt would consider the interest 
which he had to pay for money borrowed for construction pur
poses as part of the cost of the system. The interest to August, 
1912, is according to Coombe*s statement, exhibit 32, $128.95 and 
this sum I allow. The statement of the secretary-treasurer 
brought down to date makes the amount paid on this account 
$630, but 1 do not think that the evidence justifies an allowance 
of any larger sum than $128.95.

The defendant claims that payments made by it for adver
tising $217.40, searching titles $32.55, preparing and recording 
right-of-way plan $410 and for right-of-way $275, aggregating 
$934.95 should be added to the cost of construction. This claim 
is based upon the fact that the plaintiff’s estimate of cost in
cluded an item for “contingencies 10%, $3,283,” it being con
tended that all of the above items come within this category. 
The plaintiff's report, exhibit 3, says distinctly that he lias 
made no allowance for right-of-way in his estimate and it 
therefore is expressly excluded. While the other items form a 
part of the cost to the town of the completed system, I do not 
think that they are properly chargeable against construction. 
I understood the view of Mr. Child, one of the defendant's ex
perts, to be that in engineers’ estimates for such work as this 
the word “contingencies” is used to cover unforeseen expendi
tures and differences in prices and these items certainly do not 
come under one or the other of these heads. I hold, there
fore, that none of these items can be added to the cost.

A claim is also made for the addition to the cost of $562.40 
paid for the services of Mr. Child and Mr. Altman in examin
ing the system after its completion by the plaintiff* and report-
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iug upon it to the council. I can conceive of no principle upon 
which this item cun be treated as part of the cost of construc
tion and 1 therefore disallow it. This covers all of the items 
entering into the work actually done and paid for thus far. 
Tools and supplies to the admitted value of $1,659.05 were 
on hand and turned over to the town at the end of the work 
and this amount must be deducted from the cost. The matter 
stands therefore in this way so far as the cost to date is con
cerned :—

ALTA.

8. C.
1913

McArthvh

Cardston.

Cost of work and material as per foregoing summary............. $30,508.22
Labour account since August. 1912 ............................................. 317.32
Interest .............................................................................................. 128.05

Less value of tools and supplies on hand
$37,014.40 

1 059.05

$35,353.44
In the plaintiffs’ estimate of the cost lie allowed .$1,000 to 

cover the cost of making the house connections. As a matte? of 
fact none of these connections were made by him. In his state
ment, exhibit 10 lie makes an allowance of $275 for these, that 
being the sum for which he says they could be made. As this 
is a part of the work which he left entirely undone, I do not 
think that he can arbitrarily say what smaller sum if any 
should be allowed for this work. The proper way in my view 
to deal with this item is to cut it out of his estimate entirely and 
this I do, thereby reducing the estimated cost of those portions 
of the work which he actually constructed by $1,000 and
leaving liis estimate .......................................................................... $39,700.00
Deducting from it the above sum of ............................................ 35.355.44

A saving remains in respect of work actually done of.............  $ 1,304.50

In my opinion this saving is more than accounted for by the 
cheapening of the work in many respects which the plaintiff 
resorted to for the sole purpose of keeping down the eost and 
will he exhausted by the defendant in making good his omissions. 
In this category 1 would place such items as back-filing, the 
imperfect building of the dykes, the improper boxing of the 
hydrants, the failure to provide hank protection, the laying of 
wooden pipes instead of iron at the creek crossings, the chang
ing of the intake and its improper construction and many other 
items of a minor character. If he had done these things as he 
should have done them, there would have been no saving what
ever in the construction of this system from his original esti
mate. 1 do not think that he can be heard to say that he should 
be rewarded for thus slighting his work. It was upon the 
basis of the work called for by his plans and specifications being
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ALTA. completed for less than •+37,700 that the defendant agreed to 
^7 pay him more than +1,500 for his services. He certainly can* 
11) jg not say that because he did less than he stipulated for at a cost
----- less than his estimate for the entire work as agreed upon li is

McArthur entitled to a percentage on a saving which would not exist it* 
Caudston. his plans and specifications had been lived up to. IIis claim

---- for this percentage is dismissed. IIis claim for +1,000 for extra
time is based upon the contention that the work was to have 
been done by the first of November, and that this was reml. ml 
impossible because of the deviation known as the Hat. man 
diversion having been ordered by the defendant. He alou.- is 
responsible for this. It was neither directed nor consented to 
by the defendant. He could have carried his line around the 
1 «nteman field and joined his original line at the point at which 
it should have emerged from the field and thus have avoided the 
creek crossings entirely. His trouble arose at these crossing 
and he should have avoided them. When he of his own volition 
diverted the line so that it had to 1m- carried over or through the 
creeks lie is asking too much when he demands from the defend
ant +1,000 or any sum to compensate him for his own blunder. 
This claim is also dismissed.

The only item of his claim for which he is entitled to succeed 
is the agreed sum of +1,500. As he had been paid this sum and 
more before the action was commenced the town owed him 
nothing whatever at the date of the writ and his action is there
fore dismissed with costs.

The defendant counterclaims for the return to it of money 
overpaid the plaintiff and for damages for the plaintiff's neg
lect in the discharge of his duties as such supervisor.

The plaintiff has received from the defendant for his super
vision of this work +1,644.45, which is +144.4.) more than In- is 
entitled to. No explanation of this overpayment is given, but 
it must have been made under the mistaken idea that he was 
entitled to something more than +1,500 for his work. The de
fendant is entitled to be repaid this excess of +144.45. I am 
not in a position to award to the defendant any damages for 
the plaintiff’s neglect. If my judgment stands it will have 
+2.364.56 (including the +1,000 for house connections) out of 
its intended expenditure of +37,700 with which to complete the 
plaintiff’s work as it should have been done. While I am satis
fied that this amount will fall short of the needed expenditure 
on this account to bring the system up to the standard ■ at
tracted for, 1 am quite unable to say by what sum it will so fall 
short. With this money it will be able to remedy the more 
glaring of these defects so that it will have a system which 
though not in all respects that for which it contracted will still 
bo one probably as good as it for all practical purposes. At any
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rate, I find it quite impossible upon tin- material before me to 
reduce to anything like a certainty the defendant a damage» 
under this head over and above this sum of $2,364.56 and 1 
therefore do not award any to them.

There will be judgment for the defendant on its eounter- 
claim for $144.45 and costs.

ALTA.

1013

Mi-Aimn it

Ca HDSTON.

Judgnu nt for dt ft ndant.

"MY VALET" LIMITED v. WINTERS. ONT.
Ontario Supreme Court {Appellate IHrision), Uentlitli. it.. Mot ion o.

Mayer, ami Hotly inn, JJ.A. May I'.i. |;i|3.

1. Tbaue name (8 I—2)—What may he—“Valet"—Descriptive term.
One who carries mi the business of cleaning, pre—ing ami ve|iairing 

clotliing cannot acquire any proprietary right to tin* exclusive u*e of 
the word "valet" in connection therewith, since the Word i- merely 
descriptive of the kind of httsine-s that is carried on; lint where the 
plaintilT carrie<l on that class « f business under the trade name of 
"My Valet" he is entitled to require that a person afterwards starting 
business in competition with him and also using the word "valet" in 
his trade name i«r. yr„ “My New Valet") will do so in such a way 
and with such other distinctive words as will shew that lie is not 
leading the public to lielieve that in dealing with him they are dealing 
with the prior established business.

2. In.icnction i8 1 M—212)—Protection ok trade name iiy i\.naction
—Attempt to “pass okk."

The use of the words “My New \.det" as a trade name is properly 
enjoined a* an attempt to pass off the business of the user as the Ium- 
ness of one who has for many years used the words "My Valet" as a 
trade name in the same city, where the latter's customers are shewn 
to have lieeii frequently misled by the similarity of name and it is 
found that the defendant attempted to trade unfairly and to represent 
his business as identical with the plaint ill's.
|“.l/i/ Valet” Limitai v. Winter». 9 D.L.R. .'Uhl. nlllrmed.)

S. C.
1913

Aiteal bv the defend»nt from tin* judgment of Middleton, 
J., "Mg Valet" Ltd. v. Winter*, Il D.L.R. 306, 27 O.L.R. 286.

The appeal was dismissed.
./. II. Cooke, for the defendant:—The trial Judge erred in 

rinding that the defendant attempted to trade unfairly, and 
that he intended to represent his business as the plaintiff's 
business. The word “Valet" is a descriptive term, and the 
plaintiff could not acquire a monopoly of it. The defendant, 
by using the word “New" in conjunction with “Valet," suffi
ciently distinguished his trade-name from that of the plain
tiff to negative any question of intended deception. Therefore, 
the defendant should not In- enjoined. I refer to British Vacuum 
Cleaner Co. v. New Vacuum Cleaner Co., [1907] 2 Ch. 312 ; 
Grand Hotel Co. of Caledonia Springs v. Wilson. [ 19041 A.C. 
103; Aerators Limited v. Tollitt. [1902] 2 Ch. 319; Colonial 
Fire Assurance Co. v. Home and Colonial Assurance Co. (1864), 
33 Beav. 548; Partlo v. Todd (1888), 17 S.C.R. 196.

Statement
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ONT. U. McKay, K.C., for the plaintiff: The judgilivnt appeal. 1
S. c.
1913

from is right, for the reasons given by the trial Judge. The 
defendant made no effort to distinguish his trade-name from

WlNTKBR.

that of the plaintiff. He was guilty of a deliberate attempt to 
represent his business as that of the plaintiff. The name “My 
New Valet” was only eolourably different from “My Valet.” 
and was calculated to deceive, as the evidence shewed; ami >o 
the defendant was rightly restrained. 1 refer to Manchesttr 
Brewery Co. v. North Cheshire and Manchester Brewery 
|1898] 1 Vil. 539; Xorth Cheshire and Manchester Brewery ' 
v. Manchester Brewery Co., |1899| A.C. 83; Boulnuis v. /'(#//,- 
( 1868), 13 Ch.l). 513, n.; Kinystun Miller cl* Co. Limit'd v. 
Thomas Kingston dr Co. Limited, [1912] 1 Ch. 575 ; Lee v. Huh y 
(1869), L.U. 5 Ch. 155; Hendriks v. Montagu (1881), 17 <'h I». 
638: 11. E. Bandait Limited V. British and American Shot < • . 
[1992] 2 Ch. 354; Lloyd’s and Dawson Brothers v. Ll< '< 
Southampton Limit'd (1912), 28 Times L.U. 338; Lloyds Bant, 
Limit'd v. Lloyds Investment Trust Co. Limited (1912). 2"> 
Times L.U. 379.

Cooke, in reply :—There was no evidence to shew that tie 
defendant took the name ‘‘My New Valet” because Fountain 
was using the name ‘‘My Valet”: Kerlv’s Trade Marks and 
Trade Names, 3rd ed., p. 500; Elictromobile Co. Limited v. />/»<• 
ish Electromobile Co. Limited (1907), 25 K.P.C. 149.

Mâflann. J.A.

The judgment of the Court was delivered by
Maclaren, J.A.:—This is an appeal by the defendant from 

a judgment of Middleton, J., enjoining him from carrying on 
business at Toronto under the name of ‘‘My New Valet,” .is 
being an undue interference with the business carried on under 
the name of ‘‘My Valet” for the past two years by the company 
plaintiff, and for some thirteen years before that time by Wil
liam Fountain, who organised the company and made over liis 
business to it.

It is claimed that Fountain originated the trade-name “My 
Valet,” and that it correctly describes the work which lie does 
for his < ustomers, namely, cleaning, pressing, and repairing 
their clothes—precisely such services as are rendered by a volet 
to his master. He has produced an advertisement of his busi
ness under the name of “My Valet” in a city paper of tin* 2nd 
May, 1898, and has advertised very largely ever since. It ap
pears from the evidence that the name “My Valet” has lieen 
i * by different persons in many of the cities and town of
Canada and the Cnited States for similar business; but no evid
ence that any of these has been carried on in Canada so long as 
that of the plaintiff; seven to nine years lieing the longest time 
mentioned by any of the witnesses.

^
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Evidence was given to shew that four of the 's eus- °NT-
tomers had given work to the defendant thinking that they were ^
dealing with the plaintiff. The orders were all given by tele- i<n3
phone, and it appears that seventy-five per cent, of the plain
tiff’s orders come over the In the telep' directory '*|Y,\niKi)T '
“My New Valet” is above “My Valet.” a single line in ter veil-
ing. In two instances they say that they asked if it was “My Winters.
Valet,” and received an affirmative reply, hi a third, the eus- Macûrêiüj.A. 
t orner put «lier name on the parcel with a memorandum that it 
was “to be called for by ‘My Valet.’ ” In one of them the 
goods were in a valise belonging to and lalielled “My Valet.”
In another the messenger was asked if lie came from “My
Valet,” and lie answered “Yes.” The defendant does not use 
the word “Valet” 011 his sign ; nor is it in the city directory.
The entry there is “Winters, Nathan, tailor, 599 Queen W.”

The trial Judge found, 011 the evidence, that there was a 
deliberate attempt on tin* part of the defendant to trade un
fairly, and that he intended to represent Ins business as being 
the plaintiff’s business.

shew that the 
muse Fountain 
ade Marks and 
Amitcd v. Ill’ll-
149.

These findings were challenged before us, and it was con
tended that the insertion of the word “New” in the name was 
quite sufficient to notify the public that it was a different busi
ness from that of the plaintiff.

The word “Valet” being descriptive of the business, the 
plaintiff could not acquire a monopoly of it or the right to its 
exclusive use. Having adopted it with the prefix “My” as his

lefendant from 
in carrying on 
iew Valet." .is 
rried on under 
►y the company 
t time by Wil- 
made over liis

trade-name, and it being an assumed name, the utmost lie can 
require is, that the defendant, in using the word “Valet,” shall 
use it in such a way and with such other distinctive words as 
will shew that he is not passing off his business as the business 
of the plaintiff, and that the name so adopted is not 
to deceive or mislead the public. He must submit to any com
petition that is not unfair or wrongful. No inflexible rule can 
be laid down as to what may constitute unfair competition.

ade-name “My 
which lie doe* 
and repairing 

ered by a valet 
•lit of his busi* 
iper of the 2nd 
r since. It ap- 
alet” has lieen 
es and town of 
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he longest time

It is always a question of fact, which must be decided upon the 
particular circumstances of each case. For this reason no one 
ease can be an authority for another case. This serves to ex
plain. in part, the rently irreconcilable character of many
of the reported eases. Sometimes, of course, the names in ques
tion are so unlike that there is no danger of the j being
misled; in other cases the similarity is so apparent that it re
quires little evidence to lead to the opposite conclusion.

In many cases that are close to the line, the scale may be 
turned by what at first sight might appear to be comparatively 
trifling eircumstances.

Illustrations are found in the following reported cases of the 
use of new trade-names which have been enjoined as an in-

6

5

C4C

744

D21C

5
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ONT. fringement of older ones, the older in each case being phn-d
8. C.
1013

first :—
Huston Rubber Shot Co. v. Host on Rubber Co., 32 ('an.

“My Valet” 
Liiii n d

S.C.R. 315: the latter name being caleulated to lead the public 
to believe that their goods were those of the plaintiffs.

Boulnois v. Peake, 13 Ch.D. 513, the plaintiffs’ trade-name,
Wl.XTKBK. “Carriage Bazaar,” infringed by the defendants’ “New < r-

Msclaren, J. A. riage Bazaar,” which was opened in the same street, and near 
the plaintiffs.’

Manchester Brewery Co. v. North Cheshire and Manche stir 
Brewery Co., [18981 1 Ch. 539, 118991 A.C. 83: the North 
Cheshire Brewery Company, which extended * its business into 
Manchester, added “Manchester” to its name ; it was enjoined, 
as the new name was calculated to lead the public to believe 
that it had acquired the business of the Manchester company.

Lee v. Haley, L.R. 5 Ch. 155 : the plaintiffs did business at 
22 Ball Mall, under the name of “The Guinea Coal Co.;” tin- 
defendant opened a business at 48 Pall Mall, under the mini of 
“The Ball Mall Guinea Coal Co.:” held to be an infringement.

Valentine Meat Juice Co. v. Valentine Extract Co. (1900 
L.T.R. 259: the defendant restrained although his name was 
Valentine.

Hendriks v. Montayu, 17 Ch.D. 638 : Universal Life Assur
ance Society v. Universe Life Assurance Association.

The following are examples of cases in which the new trade- 
names were held to be sufficiently distinct from the older one* 
to rebut any probability of confusing:—

British Vacuum Cleaner Co. v. New Vacuum Chantr Co., 
1907 2 Ch. 312, at p. 329

Brand Hotel Co. of Caledonia Springs v. Wilson, [ 1 io>4] 
A.C. 103: the plaintiffs used the words “Water from Caledonia 
Springs:” the defendants, “Water from the New Springs at 
Caledonia.”

Aerators Limited v. Tollitt, [ 1902] 2 Ch. 319 (Automatic 
Aerators) ; //. E. Bandall L mit cel v. E. Bradley d; Son (1907), 
24 R.P.C. 657, 773 (American Shoe Company v. Anglo-Ameri
can Shoe Company) ; Colonial Fire Assurance Co. v. llonu and 
Colonial Assurance Co., 33 Beav. 548.

The comparatively slight change in the plaintiff’s trade- 
name made by the defendant is also a matter for observation. 
He retains both the words used by the plaintiff, and menly in
serts a short word between them. The retention of the word 
“My” ns the first part of the name chosen by him has contri
buted to every one of the mistakes disclosed in the evidence, 
and this would have lieen avoided if the defendant had not made 
“My” the first word of his assumed name, as they all arose 
from the alphabetical index in the telephone directory. As
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seventy-five per cent, of the plaintiff’s orders come liv telephone, 
such a simple change as “Our New Valet” or even “Our Valet” 
would probably have obviated nearly all the mistakes.

However, as 1 have said, the law is clear, and the question 
to he decided is one of fact. The trial Judge, who saw and 
heard both parties, as well as their witnesses, has made a clear 
finding of an attempt by the defendant to trade unfairly and to 
represent his business as being the plaintiff’s business, and that 
customers were actually deceived; and there appears to he 
ample evidence to sustain these findings, and an appellate Court 
would not be justified in interfering with them.

In my opinion, the appeal should be dismissed.

Appeal dismissed with costs.

DUFFY v. MATHIESON et al.

Prince Eiliranl Island Court of Chancery, Fitzgerald, V. June 12, 191.'!.

1. Evidence (UN I (I—553)—Parol evidence concernino writinoh—« ex-
SIDERATION FOR DEED AH SEVERITY BETWEEN SOLICITOR AND CLIENT
—VARYING BY CAROL.

That a deed from a vliviit to his solicitor «a* int*-n<I«-«I as security for 
a greater amount than the consideration expressed cannot 1m* shewn 
l»y parol; since the rule is that, in order to sustain such a conveyance 
the consideration therefor must lie truly stated.

Il'pfdngton V. Italien, 2 Dr. & War. 184: Mi cam v. Hogan. Drury. 
310; Hibson V. Itussell. 2 V. & 104; llohnan v. I.oynes, | Dvli. M. &
({. 270; and Oakes v. Smith, 17 tirant Otio. referred to.)

2. Solicitors (SNA—20)—Relation to client — Taki.no conveyance
FROM—STATI.no CONSIDERATION.

The true consideration for a conveyance of property from a client 
to his solicitor must Is- expressed in the deed, since it cannot lie other
wise shewn.

11 yyinyton v. Italien, 2 Dr. & War. 184; Mi earn v. Iloijan, Drury 
3111; tiibson V. Russell, 2 Y. <V ('. 104; Holman v. I.oynes, 4 DelJ. M. \ 
ti. 270; and (hikes v. Smith, 17 Grant OUO, referred to.)

3. Solicitors (6 11 A—20)—Relation to client — Taking conveyance
from—Duty or solicitor.

In taking a conveyance of property from a client, a solicitor as
sumes the heavy responsibility of shewing that he exercised as great 
diligence for the l»c*t interest of the vendor as though lie were dealing 
with a stranger in the former's Isdiulf.

I Holman v. I.oynes, 4 De.G. M. * (1. 270; and Wright v. Carter, 
11903) 1 t’h. 27. specially referred to.)

4. Solicitors ( | II A—20)— Relation to client—Conveyance from as
security—Validity as to actual indebtedness.

Notwithstanding the general rule that the misstatement of the true 
consideration in a deed from client to solicitor vitiates the convey
ance. such a deed, when given as security for money actually due the 
attorney, will Is* upheld to that extent as an equitable mortgage, where 
no fraud in the transaction was ullegcd. and cancellation of the deed 
was nut claimed.

ONT.

S. V.
1913

“My Valet” 
Limited

Winters.

Meclaren. J. A.

P.E.l.

C. C. 
1913
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On holding n ifwd alwoluti* in form to In* ipi iM|iiituhh* mortg i.. 
lin» extent of the eotiNideriition therein Mated, in nil net in l»\ 
widow and heir- of the grantor, the grantee will not he permi: : i . 
taek on an additional indebted lies* from the grantor, altlmn.* i i 
the intention of (lie parties I i the ilviil that it wa* to stand a* -e.-i 
therefor, where all of the |ier*oii* interested, ineluding jndgmeni 
tors of the grantor, were not parties to the action.

statement lit:\niNU of a hill filed hy the widow and infant heir.s-ai-liw 
of the late Edward J. Duffy, against the above defendants, 
attorneys and solicitors.

The hill askt it he declared that a deed of conveyance
dated duly 20, 1908, executed hy the late Edward J. Duffy in 
his lifetime, and hy his wife (the complainant) to the defend
ants, though absolute in form, was intended hy way of security 
only for the repayment of certain moneys advanced hy tin de
fendants to the deceased ; asking for accounts, etc.

./. ./. Johnston, for plaintiffs.
IV. G. Hi ntley, for defendants.

Fitzgerald, \.-c. Fitzgerald, V.-C. :—The expressed consideration in this deed
is three hundred and fifty dollars, and a receipt for such stun is 
endorsed on it and signed by the deceased. The present willow, 
then the wife, duly acknowledged her dower before a notary 
and the conveyance so executed was registered the same day.

The defendants hy their answer admit “that the indenture 
though absolute in form was intended to stand as a seem tv 
only,” hut allege that the consideration therein expressed was 
“a nominal one only.” They further allege that it was given 
to secure to the defendants certain moneys borrowed by i 
ceased and for certain costs due to, and disbursements made 
by them, and for services rendered hy them as his solicitor- and 
counsel. In paragraph 10 of their answer is set out the par
ticulars of these payments and costs, in all amounting to .*910.17, 
“and this the defendants claim is the amount for which the 
said indenture stands to them as a security'.”

The witnesses examined were the widow and the defend
ants. She testified to knowing that she signed a deed in which 
the consideration was $350. That this deed was hy way of 
mortgage given to secure $200 borrowed by her husband to 
pa.v for the land, and she thought for some $15 borrowed hy 
her, and n bill due for lumber $99.61, which del* agreed
to pay. This amounted to $314.01. She did not know how the 
balance was made up. She admitted that at the time tin con
veyance was executed, Mr. Mathieson said there were some law 
costs with a person named (’reamer carried on for her Im-h uni. 
hut denied that the deed was given to secure them. The defen-
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dents testified that they lmd advanced deceased #*200 to buy the 
property, and had guaranteed the lumber hill for #99.(11, be
sides which there was due them certain costs and disbursements 
in the matter of these suits, in which they had acted as his at
torneys and solicitors. That at the time these costs had not 
hnii made up. That the deed was given as testified by Mr. 
Mathieson, on the “understanding that it should stand as a 
security for whatever might lie due to us on a just settlement of 
our accounts; and that the consideration named therein of #350 
did not represent a settlement of that amount. It was a nominal 
amount suggested by the cash sums we had paitf out.” These 
cash sums as appears by an entry in the firm’s day book at that 
time were #‘203.50 land purchase, #99,01 lumber account, #1.40 
registry fee, and the #15 loan to Mrs. *Dufiy, in all #319.51, be
sides which #55.43 had been paid for stenographer’s fees. Mr. 
Mathieson further testified that he discussed with deceased each 
case, and his liability on oaeli, and the hope that in one, some
thing would be recovered; and that he had done all lie thought 
neecssarv to make Elizabeth Dully understand the deed. “1 
told her it was intended to secure all the amounts between us.”

P.B.I.
cTc.
1013

Dvi nr
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Fitzgerald,V.-C.

About six months afterwards a bill of the costs and dis
bursements was made out and shewn to tin* deceased who then 
signed his promissory note and gave*, a bill of sale for flic gross 
amount of such account, viz., #614.44; this included the loan 
of #*2<H). The other items making up the #910.17 set forth in 
the answer, the evidence was “were overlooked at the time.” 
We have here consequently, accepting the defendants’ testi
mony as true, a deed by way of security expressed to be in con
sideration of #350, but claimed to be effective as a mortgage for 
the sum of #910.17. The evidence in support of such claim 
being a parol agreement that the true consideration was what
ever might lie found due oh a settlement of accounts between 
attorney and client; and a settlement six months afterwards 
for #(114.44.

Many cases were cited before me in support of the rule of 
law. that you may go out of the deed and prove by parol evid
ence a consideration that, as the Lord Chancellor in Clifford 
v. Tamil, 9 Jur. 633, expresses it, “stands well with that stated 
on the face of the deed.” Hut such a rule does not apply in 
the ease of a deed by a client to bis solicitor.

In such a ease the rule appears to be quite otherwise, viz., 
that the statement of an untrue consideration in a deed bc- 
tween solicitor and client is fatal to it. In Uppington v. HulU n, 
2 Dr. & War. 184, and Ahrarn v. Ilogau, Drury 310, Lord St. 
Leonards, then Lord Chancellor of Ireland, so decided. In 
the first named case the deed was also sought to be supported 
us a mortgage. In the second he said, at page 326 :—
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Whenever there is a dealing l>vtween two parties, one of whom is 
ject to the influence of the other. I -hall expect to liml a fair ami cnrn-.t 
statement of the transaction upon the face of the deed itself ; ami if 
parties mean to uphold their dealing in this Court they must state • 
nature of them fully and fairly upon the face of the deeds themselves. In 
this case it is admitted that the statement upon the face of the dec I i- 
not t rue.

Ami he further adds:—
1 am of opinion that a consideration composed partly of the considers 

tion stated in the deed and partly of something else is not consistent u iilt 
the consideration stated upon the face of the deed, and that it is not 
open to the plaintiff to give such evidence in order to sustain the deed.

Set* also (ribson v. lîitssill, 2 Y. & C. 104; I lot man v. Loi/mx, 
4 DeU. M. & (j. 270, and Oui,is v. Smith, 17 Grant 600.

Many cases were also cited before me in support of tin- 
contention that the defendants were entitled to have tin- lull 
amount of what is due them for costs or otherwise secured by 
any proper mortgage they might think fit to enforce; and that 
even if such mortgage were in the form of an absolute convey
ance it is good for the amount of money then actually due 1 
see no reason to dispute the general correctness of this state
ment of the law. The circumstances here, however, force in 
to consider this whole transaction, and whether as between a 
solicitor and his client this deed can stand as a security and I'nr 
what ! On the face of it, it is an absolute deed in consideration 
of $350. Here it is admitted to be a security only, “true as far 
as it went,” but given also for certain costs incurred, but after
wards to la? ascertained.

It may be quite possible to so express a mortgage even by 
a client to his solicitor, that it cover an unascertained indebted
ness. 1 know of no case, however, where the grantee has been 
allowed to hold an equitable security, on the face of it given for 
one amount, for a further amount agreed to by parol. Lord 
Chancellor Hardwick, in Sin pin rd v. Tith y, 2 Atk. 348. it p. 
350, said, “It was impossible to charge the mortgaged estate with 
a further sum without a written agreement, because it is charg
ing the equity of redemption with a sum that is not in the deed.” 
And Lord Kldon, in Ex parte Hooper, 1 Mer. 7, refused to hold 
an equitable mortgage by deposit, security for subsequent ad
vances made on strength of a parol engagement.

IIihs v. Xloon, 17 L.J. Ch. 385; Illagravr v. Itoutli, 8 Dell. M 
& G. 620, and other similar cases, were relied on as applicable 
to this case. I do not think they are. In the first the security 
was for a sum certain for costs agreed to at the time, though full 
bills of costs were to Ih* delivered afterwards. In the second, the 
accounts between solicitor and client had been rendered and
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agreed to, and the securities were taken on these accounts. Lord 
Chancellor Cotteiiham, in his judgment in llilrs v. Moure, 17 
L.J. Ch. 385, made these remarks :—

If the solicitor in settling tin* accounts with his client hail obtained 
a real security before lie had ascertained the amount of costs, or that he 
was liable in costs, that would have been a very strong objection to the 
securities.

And again :—
It would have been a different thing if the securities were made to 

depend upon an event, or the amount, but the advances were ascertained, 
the accounts were rendered, and the securities were taken on these ac
counts.

The distinction so drawn is apparent.
There is another view of this case which presses itself upon 

me. When the defendants took an absolute deed from their 
client they, as Lord Cran worth, summing up the authorities, 
said, in Holman v. Loyncs, 4 I)eG. M. & G. 270, followed in 
Wright v. Carter, 11903] 1 Ch. 27, took upon themselves very 
heavy responsibilities, being required to prove that their dili
gence to do the best for the vendor, had been as great as if they 
were attorneys dealing for him with a stranger.

Is it possible to suppose that any attorney fully informing, 
and duly and honestly advising his client, would have advised 
the deceased and his wife to execute this conveyance as a blanket 
security for an unknown, unsettled, unascertained amount ! Can 
one conceive of any transaction which would open a wider door 
to undue advantage being taken of a vendor/ IIow is this 
Court to view it. under the rule that the onus of proof is on 
the solicitor that the client received all reasonable advice against 
himself? Is it a bargain which a prudent person would, for 
one moment, have entertained ! Would not independent advice 
have certainly advised against it?

The transaction cannot, in my judgment, stand. It con
travenes the rule of law requiring the true consideration to 
appear on the face of a deed between solicitor and client. There 
is no « ity for adding to an equity of redemption as sought 
here by parol evidence. It has not the sanction of independent 
advice, nor Is it shewn that the solicitor-mortgagee gave that 
reasonable advice against himself which, under the circum
stances. was unquestionably required.

It does not necessarily follow that I should set the deed 
aside. It is not asked for in the bill, neither Is there any fraud 
charged against the defendants. It cannot stand as a convey
ance, nor security for any amount other than that stated in it, 
hut I see no reason for disturbing it as an admitted security 
for an amount stated, and undoubtedly due: Williams v. Piggott, 
Jac. 598.
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P.E.I. Attention lias been called to the general principle of equity
JTJ7 requiring the evidence of a person in his own behalf to be 
1913 corroborated: IIill v. Wilson, L.R. 8 Ch. 888; Re Richardson,
---- L.R. 30, Ch.D. 396. And it is urged that in a case like tin* pre-

Diwy 8ont, where the evidence contradicts the witness’s own act. and 
Mathibson is given after the death of the only person who could contre- 

FTAL. vert it, and whose interests were affected by it, the defendants’ 
ntzgeraid.v.r. evidence should be disregarded unless corroborated; and that 

there is no corroboration in the fact that deceased afterwards 
gave his note and a bill of sale for a settled amount. In view of 
my judgment on the other matters, any finding in this matt r 
is unnecessary.

It was sought to establish the defendants’ right to tack on 
to this equitable mortgage security, this additional indebtedness. 
1 cannot, in this suit, make any adjudication thereon. That can 
only be settled with all the parties interested, including ju la
ment creditors, being before the Court. I am of opinion a de
cree must be made to this effect : There must be a declaration that 
the conveyance of the 30th day of July, A.l). 1908, to the de
fendants, ought to stand only as a security for the amount 
named therein, viz., three hundred and fifty dollars, with in
terest thereon at a rate of six per cent, from the date thereof, 
and order and adjudge the same accordingly. And further, a 
declaration that the complainants are entitled to redeem the 
premises described in such conveyance on payment of the said 
sum and interest, less such rents and profits as may have been 
received by the defendants; and an order for re-conveyaim- as 
prayed.

As to the costs, each party will pay their own costs, for. 
though in this Court such a transaction cannot stand for any
thing beyond the amount in the deed by reason of tin* rela
tion of the parties, it has not been shewn that the defendants 
are not entitled to a considerable amount for costs.

Further order and consideration to settle form of decree 
and amount, if amounts not settled between the parties.

Decree accordingly.
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UNITED BUILDINGS CORPORATION v. CITY OF VANCOUVER B. C.

Itritish Columbia Court of Appeal, Macdonald. C.J.A.. and Irriny. Martin. r. .» 
and tlalliher, JJ.A. September 22. 11)13.

1. Highways (§ V—240)—Lanes—Closing by city—Leasing for private

A city may, under secs. 123 (32) and 215 of eli. 54 of H.('. Act* of 
11)00, lease a public lane to one who intends to close it in order to con
struct a building for private use, where it is found by the city council 
in good faith that such closing of the lane is in the interests of the 
public generally.

\.\ttomcy-(Sencrai v. Toronto. 10 (Sr. 430, and Slattery v. Xai/lor,
13 A.C. 440, referre<t to.]

Appeal from the refus» 1 to quash a municipal by-law passed statement 
for closing up a public lane.

The appeal was dismissed on an equal division of the Court. 
liodwcll, K.C., and Lawson, for appellant.
Davis, K.C., and E. F. Jones, for respondent.

Macdonald, C.J.A.:—By section 125, sub-see. 52 of its Act Ma.-.t..uii<i, 
of Incorporation (eh. 54 of the Acts of B.C. 1900) the council 
of the city of Vancouver was given power to pass by-laws, inter 
alia, for the stopping up of streets and lanes within its jurisdic
tion; and by sec. 215 of the same section it was given power to 
pass by-laws for acquiring real property for the use of the cor
poration for parks, squares, marine parades, .school purposes, 
roads, streets or any other purposes, and for disposing of or 
leasing the same when no longer required, on such terms as 
might be deemed expedient, provided that where the lea.se should 
extend for a term of over five years the assent of the electors 
should be obtained.

By amendment made in 1907, the following proviso was 
added :—

Provided that the council may lease on such terms and conditions ns it 
may deem expedient and without the assent of the electors the ends of 
etreets abutting on the foreshore for a period not exceeding ten years 
and lanes or portions of lanes including air spaces above or subways 
thereunder for a period not exceeding twenty-five years.

The Hudson’s Bay Company being the owners of lots on each 
side of a lane in the said city, and being desirous of erecting a 
large building for commereial purposes covering the said lots 
and that portion of the lane lying between them, petitioned the 
council to close such portion of the lane and to lease it to them 
for twenty-five years. The petition recites :—

That in order to meet the requirements of the company’s business and 
the demanda of the public (#i‘c) the company are compelled to erect a new 
building on the said property and for that purpose desire to have one 
complete block running from Granville street to Seymour street.

38 -13 D.L.B.
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It then recites that the petitioners are desirous that the said 
portion of the lane should he closed up and the company allow, <1 
to take same in order that the company might erect a very sub
stantial block from Granville street to Seymour street, and that 
the company were willing to give in exchange a certain lot for 
a lane from Seymour street to the balance of the lane in said 
block.

The appellants are owners of lots abutting on that portion 
of the lane which was to remain unclosed and objected to tin- 
proposal. Notwithstanding their opposition, the respondents 
passed the by-law in question which recited that the petition,ts 
were the owners of the lots above referred to, and had petitioned 
for the closing of that portion of the lane lying between iln-ir 
lots, and had agreed to convey to the city a lot to be used as a 
new lane, and had executed an agreement to indemnify tin- cit\ 
against all actions for compensation, damages or injunction or 
otherwise, by reason of the passing of the by-law, and had 
undertaken at their own expense and to the satisfaction of the 
city engineer, to execute all works and supply all material to 
protect sewer pipes, water pipes and wires, whether owned l>\ 
the city or anyone else, then laid or which might thereafter In 
laid under the stopped up portion of the lane, and to pave tin 
new lane. The by-law provided that the lease, which was for a 
term of twenty-five years, should be granted when the petitioners 
had performed their part of the agreement above referred to.

On the appellants’ application to quash the by-law affidavits 
were read on their behalf directed to shewing that they would 
be seriously damaged by the change in the lane. The respond 
cuts read affidavits of several aldermen all in the same form, 
setting out their view of the transaction. If anything wt r re
quired more than appears above to shew that the transaction 
was one which was not called for in the public interest, these 
affidavits supply it. Par. 3 states :—

That the statement made to the Board of Works was that the com
pany was about to erect additional buildings on Georgia street from Gran
ville street to Seymour street, the company being the owner of .ill the 
lots abutting on that portion of the lane desired to be stopped tip.

And par. 6 :—
That the Board of Works considered the request a reasonable oik- and 

considered that in the interests of the city it was advisable to grant same 
considering the class of building that the company proposed to erect and 
the facilities which they were offering in return to the other owners in the 
said block.

Meaning, I presume, the substituted lane. It cannot lie 
successfully contended that the closing of this portion of the 
lane was required for any other purpose than the private pur
poses of the Hudson’s Hay Company, and the expression of
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opinion by these aldermen and others that the appellants would 
not be injured by the change does not. in my opinion, affect the 
matter one way or the other. If this was a purely private 
arrangement, as I think it was, and had no reference to *':• 
interest, as I think it had not, then the offer of something just 
as good will not help respondents. The city cannot use its 
powers to compel one property owner to submit to the invasion 
of his rights by another because it thinks the proposed exchange 
not unreasonable : lie Morton and tin Corporation of the City 
of St. Thomas (1881), 6 A.R. (Ont.) 323; Re Ctrl, and Town 
of Call (1881), 46 U.C.Q.B. 211 ; Rr Waterous and City of 
Brantford, 4 O.W.R. 355 ; Weir v. Calgary, 7 W.L.R. 45; Rr 
Imjlis and the City of Toronto, 9 O.L.R. 502.

The contention that the. erection of costly private buildings 
in the city is a matter of public interest in the legal sense of 
that term is to my mind untenable. It has not been and eouhl 
not in the circumstances of this case be suggested that this lane 
ought to, or would have been closed apart from the private con
siderations referred to. What was done was solely in the 
interest of the company, and the specious pretence that it was 
otherwise is too thin to veil its real character.

This brings me to the consideration of the said amendment. 
The first question is, has it reference to the subject matter of the 
main section of which it is a proviso, namely, the real property 
acquired by the corporation pursuant to a by-law or by-laws 
which it is thereby authorized to pass, or is it wider in its scope 
and intended to apply to streets and lanes which were not so 
acquired ? If on its true construction it ought to be confined 
to the subject matter of the main section, then it has not been 
proved in this case that the lane in question was acquired in 
the manner contemplated by the said section, and therefore sub
ject to be sold or leased as therein provided. There is no evi
dence that this lane or the portion of the lane dealt with by the 
by-law was acquired in that way. Unless, therefore, the proviso 
goes beyond the section, it has no application to this case.

In R. v. Dibdin, [1910] P. 57, Fletcher Moulton, L.J., at 125 
laid *

The fallacy of the proposed method of interpretation is not far to 
seek. It sins against the fundamental rule of construction that a pro
viso must bo considered with relation to the principal matter to which 
it stands as a proviso. The Courts, ns for instance, in such cases as 
Ex parle Partington. 0 Q.B. 049 ; He Brocklebank, 2.1 Q.B.D. 401 ; and 
Hill v. East tf West India Dock Co., 9 A.C. 448, have frequently pointed 
out this fallacy, and have refused to lie led astray by arguments such as 
those which have been addressed to us which dejteml solely on taking 
words absolutely in their strict literal sense disregarding the fundamental 
consideration that they appear in a proviso.

B. C.

C. A.
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Irving, J.A.

I do not understand from this that all provisions are in be 
so confined. The cases above referred to shew that this is not 
so. The point is that in a case of doubt that construction which 
confines the proviso to the subject matter of the section ouirht to 
be preferred, and I adopt it here.

But assuming that the proviso goes beyond the section, what 
then? By said suh-seetion 52 the council may stop up lanes. 
By the proviso in question the council might lease lanes. In the 
former ease it might not do that except in the interest of the 
public. Is a different rule to be applied where the lane is both 
stopped up and leased ? I think not, and therefore it seeing 
to me to make no difference in this case whether the proviso 
be confined to the main section or not. The result is the Mine 
when it once appears that the transaction is one which was not 
conceived and carried out in the interests of the public, but in 
the sole interest of a private concern.

The case might be different where property no longer re
quired by the corporation is being dealt with under the powers 
given by the proviso. In such a case the only question of pub
lic interest is, was the "lease granted in good faith ?

I would allow the appeal and quash the by-law.
Irving, J.A. :—I would dismiss this appeal. I sir 

no good reason for believing that the council did not ac t in 
good faith, and although much may be said as to the advam.i > 
of having an open way for fire protection purposes, m-v . ilie- 
less, I recognize that there were other misons for grantimr the 
application of the Hudson’s Bay Company.

Brice on Ultra Vires, 3rd ed., p. 371, states the broad rule 
to be that whatever (that is not being ultra) concerns “a corpor
ation’ ’ can be dealt with by the majority of the corporators, or 
the governing body, if they have vested in them the capacity to 
exercise the powers of the corporation.

It is unnecessary to say more, but I think it will not 1"- amiss 
to draw attention to the case of Slattern v. Naylor (Isso. 13 
A.C. 446, which supports this principle, viz. : where bodies of 
a public representative character, intrusted by Parliament with 
delegated authority are acting bonâ fide and within the limits 
of the powers conferred upon them by Parliament, they are not 
to be interfered with by the Courts. Compare the case of 
Hayycrty v. The City of Victoria (1895), 4 B.C.R. 163.

Martin, J.A. Apart from the question of public interest, 
which I shall consider later, it is clear to me that tie eouncil 
had authority to pass the by-law under the powers conferred 
upon it by sub-sec. (52) of sec. 125, which, in express terms, 
empowers it, inter alia, to alter, divert, and stop up laws, ami to 
enter upon, break up, take, or use any land in any way accès-

11277823
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gary or convenient for that purpose. It was, indeed, at first, 
aii-l wrv diffidently, suggested that, as this suh-seetion is one 
of a group of -0 headed ‘‘Public health” these powers could 
only be exercised in relation to that subject-matter; but in an
swer to that, I observe, first, that two more of said sub sections 
(in addition to (T>6) referred to by the learned .Judge below) 
have also nothing to do with public health, <\<J., (44) and (4.1), 
which are essentially taxing sections; and second, that sub-sec. 
/iVJ i itself deals with five separate and distinct subject-matters,

1 drains and sewers, (2) watercourses, (-4) roads, streets, 
lanes, etc., (4) fertilizing purposes, and (5) “repairing and 
maintaining all bridges,” in such a way that it is obvious, 
on the face of the section, that there is no intention to restrict 
its application to one subject-matter because of any relation it 
may or may not have to another. It is indeed a crudely drawn 
“omnibus” section wherein various powers derived from vari
ous sources (e,g.t sub-sec. (127) of sec. 50, Mun. Clauses Act, 
R.S.B.C. 1897, ch. 144) have been mixed up and lumped to
gether in an inconvenient manner, but the history of the clauses 
shews, beyond doubt, what the general intention is.

Having then the power to close up tin* lane and divert it. and 
to take and use the land necessary or convenient for that pur
pose, the council, in granting a lease of the land which it neces
sarily took and used for the purpose of stopping up the lane, 
i.t., that portion of it (beyond the new lane) by the taking and 
occupation of which the stopping up was and could only be ac
complished, was “using” that piece of land ( formerly part of 
the lane) in a manner authorized by the statute. It was neces
sary to take and occupy the land to close the lane (in no other 
way could it be done), and having done so the council continued 
to “use” it by means of its tenant just as much as if it had de
cided to build a tire station or a city hall on it.

Furthermore, I adhere to the judgment 1 delivered on June 
18. 1908, in Mahon v. City of Vancouver, on section 4 of the 
Mun. Clauses Act, 19(H) (which is essentially identical with sec. 
4 of the Municipal Act, R.S.B.C. 1911, ch. 170) wherein the 
right to construct a bridge was involved, that, in addition to 
the powers conferred by its special Act of incorporation, tin* 
city of Vancouver may invoke all powers conferred by the Muni
cipal Act which are “not repugnant to or inconsistent with" 
said special Act, and therefore, as the relevant sections in each 
Act an- harmonious, the council in this case may rely upon the 
“Strei ts Heiieral,” sub-sec. (17(i) of sec. 54 of said Municipal 
Act. R.S.B.C. 1911, ch. 170, which leaves no room for argument.

But if I am wrong in this view, then I am of the opinion, 
with nil deference to contrary ones, that, under sec. 125, si.! 
sir. 215), Vancouver Incorporation Act, 1900, 04 Viet. ch. 54,

B. C.
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as amended by sec. 8 of the Vancouver Incorporation Amendment 
Act. 7 Edw. VII. ch. 61, 1907, the power of the council to "oh. 
tain” and lease the land in question is put beyond perm I ven
ture.

The expressions “as may be required,” and “when no 
longer required,” must mean in the opinion of the council wliieli 
is the only body which can determine the need of the corporation 
in that respect—certainly not of this Court. After a careful eon- 
sidération of the main sub-section and the amendment of l:i07, 
I see no good reason for restricting the m of the lat
ter to land acquired in any particular way ; its object and lan
guage are both opposed to that construction. If I am right in 
this, then no question can arise as to the council not acting in 
the public interest (provided it has been acting boiui fUI<. which 
is not disputed), because the amending sec. 8 provides expressly 
that the council may lease “on such terms and conditions as it 
may deem expedient and without the assent of the electors." 
This language confers an absolute power which, if honestly, 
though improvidently exercised, no Court can review, and tln-r»* 
is an end of the matter. No question of the unreasonable, mi 
fair, or oppressive exercise of power arises here, on which point 
the authorities are reviewed in ('ity of Montrait v. Itanmii* 
(1909), 42 Can. S.C.H. 211, at 216-7.

In whatever light the various sections may be viewed, one 
result is the same ; either the council has the power to stop up 
and then use a lane, or it has the power to lease a lane or por
tion thereof) directly, which necessarily carries with it tin- 
further ancillary power to enter upon, occupy, and stop up tin- 
lane before or at the time of leasing the same.

This brings me to the question as to whether the council 
did not act in the public interest but solely in a private one. 
which is a matter this Court is, on the authorities, entitled to 
inquire into, if my view of the effect of the said sub-see. 11Ôi 
and amendment should not prevail. The recognizes
that it must go to the length of establishing this contention .is is 
shewn by the second ground set out in the order nisi

2. The eluting of tin- *ai«l lane I* solely in the Interest* of tin- (h.xi'inor 
and Company of Adventurers |of Knglaml| trading into Hudson'- I her, 
living ii private eorporution.

A number of cases were cited in support of this ground, in 
none of which were the eiri es essentially ir to
those at bar, and this it is necessary to keep prominently in 
mind, because nothing is more unsatisfactory or unsound in 
cases of this nature than to to lit a principle extract id
from a certain set of facts upon another set of facts of a wholly 
or largely different kind. \ the following observations
upon the principal cases :—

In Pick v. (ialt (1881), 46 U.C.Q.B. 211, the by-law was un-

982941
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<|ih-stio!iahIy passed only for the benefit of « particular church, 
the publie deriving no benefit.

In Morton V. Corporation of St. Thomas (1881 ). (i A.R. 323, 
the council bad not acted “in good failli in the interest of the 
publie,” but bad “prostituted their powers for the benefit of 
one individual at the cost of another, tin» general public not 
being interested’* (p. 325a, Osier, 4.).

Colls V. Hoswcll ( 1885), 8 Out. Ib-ps. 680, is of the same class. 
The transaction was admitted, indeed, hv the eoune.il itself to Ih- 
n private contract merely (p. 690), with “not even a colour of 
public interest.”

Scott v. Til son Inin/ (1886). 13 A.R. 233, 237, 249, and Hi 
Campbell and the Village of Lanark (1893), 20 A.R. 372, are 
cases when* the by-law was held to be an attempt to evade a 
statute and “represent untruly the transaction as a whole” 
with “no other ground to rest upon,” or to attempt to accom
plish indirectly a prohibited object.

lit Waierout ami City of Hrantford (1903-4), 2 O.W.R. 897, 
4 0 W.R. 355, and IV# ir v. City of Calgary (1907), 7 W.L.R. 
45. are eases wherein the council “acted merely out of favour 
to an individual,” or that sufficient did not appear to justify 
the council in coming to the conclusion it did come to if it had 
been “acting in ginsl faith.”

B. C.
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Loi si Ur v. Town of Hal Dur (1907), 7 W.L.R. 42. clearly 
carries, 1 think, with all respect, the views of Thief Justice 
Moss, on “public interest” in the Watcroun Case, 2 O.W.R. 
897, to an extreme and untenable length, and restricts the scope 
of that expression almost to the vanishing point. Thief Justice 
Moss recognizes that if “sufficient did appear to justify the 
council acting in good faith in coming to the conclusion” that 
the public interest was I icing served by the course it adopted, 
then the Tourts could not interfere.

Hi Inglis ami City of Toronto (1905), 9 O.L.R. 562. is a de
cision on a different class of case, on a section authorizing the 
granting of aid by way of a bonus, but if anything can In* ex
tracted from it which applies to the case at bar it is in favour 
of the respondents as regards the unfettered discretion of the 
council to grant the lease in question, and the impropriety of a 
Court attempting to usurp the council’s functions.

What are the facts relied upon here to establish the con
tention that the council has acted solely in a private interest f 
I pass over the evidence of certain officials of fire departments 
respecting the increased danger from tire, and also that which 
goes to shew that the appellants will In* injuriously affected in 
their business, Im*cuukc these elements are Is-yoml question, no 
answer to the bond fide exercise of legislative powers. The 
only direct statement is that contained in par. 15 of Hewitt’s 
affidavit, as follows:—
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16. 1 verily believe that (lie corporation of the city of Vancouver an- n.»t 
acting in the intercut* of the general public of the city of Vancouver in 
punning the *aiil hy-law Imt have panned naid by law solely in the hu-ines» 
interest of the Hudson Bay Company.

But it is objected that this paragraph cannot be received as 
evidence as it' is a mere bald statement and does not disclose 
the grounds of belief as required by rule 523. This is an ob
jection of substance which has been constantly given effect to 
heretofore, and the same course should be followed now as such 
statements “are worthless and ought not to 1m* received: //< 
./. L. Yount/ Mfg. Co. (11100). 2 (,'h. 753; Lumlty v. Osborn,, 
119011 1 Q.B. 532; Tate v. lit mossy, 8 B.C.K. 220; Chon,, v. 
McMorrun, 8 B.C.R. 261.

It follows that there is no evidence in support of de
tention except such inferences as may be <lrawn from the 
of the closing of the lane on the company’s application and tii 
leasing of the same, and from the facts set out in the petition 
and affidavits filed on behalf of the company.

But in refutation of the charge we have the uneontra<lifted 
evidence that the Board of Works was unanimously of the op
inion that, in all the circumstances, the company’s request was 
n reaeoiiHbit» «un* mid considered that in the intercutM of tin- « it\ it w.i« 
advisable to grant *ame (*on*idcring the via** of Imilding that tliv company 
proposed to erect and the facilitic* which they won* offering in return t" 
the other owner* in the *aid block.

Moreover, the company's petition “was endorsed by more 
than a majority of the owners in said block.” See Alderman 
Hepburn’s affidavit, pars. 3. 4, 6, and 9, and also those of Alder
men Baxter and MeSpaddeti to the same effect.

These affidavits shew that the council was careful to safe
guard the public interest in every way, not only by requiring 
the company to enter into a formal agreement (dated July IX 
1912), and recited in the by-law) to provide, and convey to lli- 
eity, a wider lane of twenty-five feet instead of twenty feet. I» 
Im* substituted for the closed portion, but also secured a per
petual easement for the public use over a large open area of 
twenty-five feet square, and a still larger perpetual open air 
space of 25 by 35 feet, one storey high, as shewn by tin* plan. 
The company also was required, and agreed to bear all tin- ex
pense of protecting and laying drains, pipes and wires, and 
paving the new lane and the easement area, to the satisf y lion 
of the council, and also to indemnify and save harmless tin- 
city against all claims for compensation and damages by rea
son of the closing of the lane.

The company’s petition was based upon the fact that it de
sired to greatly enlarge its existing departmental stores in the 
block in question, wherein it appears by Lockyer's (the gen
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vnil superintendent of stores) affidavit, it already employed 
:{;,o persons, by erecting a great new building at a cost of over 
two million dollars, which, “in order to meet the requirements 
of the company’s business and the demands of the public,” it 
was desired to have constructed in a continuous front of one 
complete block on Georgia street running from Granville t<« 
Seymour street. The number of people to he employed in this 
new immense establishment is sworn to lie “between TOO and 
nio, probably more,” and it is easy to see that not only for the 
benefit of the company, but also for the convenience of the pur
chasing public, how much more desirable it would be to have 
all the departments of such a great emporium of trade under 
one roof instead of business being dislocated and shopping re
tarded by the public having to cross a 20-foot lane to get from 
one department to another. Times, and customs and Imhits of 
Imsiness change, and the (’ourts must view such matters with 
the eye of the present day, and the recent great increase in num
ber and size of departmental stores has reached such a stage 
that the convenience of the public in attending them is a mat
ter which a city council could well consider from the broad view 
of the public convenience rather than the narrow one of any 
benefit to the proprietors thereof merely. Moreover, the erec
tion and maintenance of a great emporium of trade of a high 
class is something very much to be desired in any city, ils facili
ties for shopping add much to the attractions of a town, just as 
do tine hotels, opera houses, picture and art galleries, libraries, 
museums, etc., etc., and the fact that Vancouver has lieeii chosen 
for the real distinction of the erection therein of one of the 
chain of great departmental stoivs that it is common knowledge 
the company is building half-way across the continent from 
Victoria to Winnipeg is a matter of real public importance to 
the public of that city, and the sworn amount of the contem
plated expenditure and number of employees shews that the 
establishment will, in all probability. In* of a character which 
will lie an attraction and ornament to any city in the Umpire. 
Then* is, furthermore, this additional feature, that the council 
might well have deemed it desirable in the public interest that 
there should he a continuous front of the great building on 
Georgia street unbroken by an unsightly lane, lu va use a har
monious facade of that description would add greatly to the 
architectural beauty of two of the principal thoroughfares, at 
the crossing of Georgia and Granville streets, which is one of 
the tiiicst positions in the town, where the appearance of the 
buildings is of general interest and desirability, and much last
ing public importance.

B. C.
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An act of a council is none the less done in the public in- 
tenst because it benefits primarily a private individual; almost
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every contract entered into by the city lias that effect. No rate 
payer, for example, directly benefits as much by a contract for 
uniforms for the fire brigade as much as the tailor who is paid 
by the city for making them; nor as much by a contract to pro
vide oats for the corporation horses as the dealer who sold iff m. 
but is the act done any less in the public interest on that ac
count? The principle is not altered by the fact that som< one 
else receives a more immediate and greater benefit than the 
public does, provided there is an appreciable element of public 
interest which influenced the council to act, and if in that • \. r- 
cise of its powers it should deem it advisable to act in harmony 
with a private interest and co-operate with it to the full • x- 
tent of its statutory authority so as to result in some appreciable 
degree of benefit for the public, no just or lawful exception m 
be taken to so praiseworthy a course which enures to the mutual 
benefit of the public and private interests; the publie interest 
is often best attained by a combination with private ones. It is 
all a question of degree and no general rule can be laid down. 
Can it Ik* said that, for example, a council would not be justified 
in diverting a lane, street or road to enable a railway station 
to be constructed by a private company, or a steamboat landing, 
or a badly needed fine hotel, or a splendid opera house, or kur- 
saal, or athletic ground, or golf links, or baths, or anything which 
might draw commerce, business or visitors to the community, 
even though the direct and greatest benefit would accrue to the 
private proprietors thereof, in ease the circumstances wen- >uch 
that the roads, streets and lanes had been so badly laid out that 
without some change, none of the said things could be built or 
laid out in a desirable situation? In any of the cases, in different 
circumstances, the public interest might be so obvious as to re
quire no argument, and, in another, it might lie so slight is to 
almost reach the vanishing point, and be inappreciable and 
therefore non-existent in a legal sense.

And in the determination of what is liest in the puhl ,• in
terest the personal element might justifiably largely enter. liv
ing part, indeed, of the question of degree. For examp!' , that 
agreement made with this ancient ami powerful corporation, in
separably connected with the history (and, indeed, govermii' iit. 
civil and criminal, of a great portion) of Canada for nearly two 
and a half centuries, and having all the prestige of a gn at and 
honoured name, vast assets ami landed estates (confirm' d by 
Parliament after its surrender of Rupert’s Land—see Imp. 
order-in-council, June 23, 1870), and far-reaching commercial 
influence from which many indirect advantages and b ii.tits 
might reasonably be expected to flow, might not bear tin same 
relation to the public interest if it were entered into with a 
paltry firm of no credit, antecedents or reputation.
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But it was objected that the company had not in the agree
ment covenanted to erect any building at all. though it had 
agreed to the other requirements of the council, hereinbefore 
mentioned, and that the lease, for 25 years, was also silent on 
this point, but I am of opinion that this omission is not a mat
ter of substance because the lease is based upon the written re
presentations in the company's petition, and those made to the 
hoard of works when it was heard (Hepburn's affidavit, par. 
:{i. and no difficulty would he experienced in setting aside the 
lease if they were not lived up to; and further, I have no doubt 
that the council felt safe in accepting the statements of tin* in
tentions of a comiwiny having such an enviable history as the 
petitioner.

It is difficult to distinguish this case in principle from that 
of Attorney-General v. City of Toroulo ( I8ti4), 10 Grant 430. 
wherein that city leased for a long term a piece of land used as 
a park, to private persons who agreed to erect buildings upon 
it and other city property to cost $125,000 which were to bi
ased as a brewery and distillery or similar works. Apparently 
the lease was for a nominal rent (as the amount is not given in 
the report), and the only benefit the city derived was by increase 
of revenue, as stated in the head note. No evidence was given 
to shew that the consideration was insufficient, or that any im
proper means had been used in obtaining the lease, and Chan
cellor Van Koughnet held that as the council had the power to 
“shut up this piece of ground, or take from it its use and char
acter as « park.” no case was made out for interference, and 
dismissed the bill with costs.

B. C.
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Now, I cannot imagine that if the lease here had fixed tin
rent payable by the company at, say $5,000 per annum, there 
would have, on the face of it, been any ■ about the council's 
action being for the public But the council considered
that they were promoting the public interest in a better way by 
accepting considerations of a different sort, and is this Court 
to sit in judgment on it and say it was wrong for so doing, and 
that in the long run its policy was at fault? 1 am decidedly 
of the opinion that it should not. It cannot for a moment be 
presumed that the council did not intend to exercise its powers 
for the public benefit, and the onus is upon him who alleges 
that it did not do so to prove his case. It comes to this, that 
the question of acting in the public interest is one of fact to 
he determined on all the special and every varying circumstances 
of each case, and I think a fair test to apply to the action of the 
council would he similar to that which is applied to the verdict 
of a jury, viz., were there faets before it on which reasonable 
men could reasonably reach the conclusion that the course of 
action they decided on would be in the public interest? If so,

3
0
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would be to usurp the legislative or executive functions of the 
council, whereby mischievous consequences would inevitably
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ensue.
Finally, I can only reach the conclusion that the stateimnt 

of the three aldermen that they acted ‘ in the interest of the 
city” is fully justified by all the facts and circumstances, ami 
therefore the learned Judge below rightly took the view that li

Vancul'i kr. was not warranted in interfering with a bum fide exercise of the
Martin. J.A. powers of the council.

The appeal should be dismissed.
OaUihcr, J.A. Galliher, JJ.A., concurred with the Chief Justice.

Appeal (lism issu 1 on an equal division.

ONT. CARTWRIGHT v. CITY OF TORONTO.

île.
1013

Ontario Supreme Court (Apprllalr UiiHmon), \luluck, C.J.h'jr.. Chit..
Itiihlell, Sutherland, and l.citch, .1.1. May 20, 1013.

1. UlHVOVKKY A Nil IXNPKCTIUN ( | IV—20 1—IlY DKlDhlTKlX—AllMlMMItll IIY 
OK OX THIAL WI1EX NOT INTRODUCE» BY OPPOSITE PARTY.

Where a party to an action has lieen examlnetl before trial In i! 
opposite party for discovery, Con. Rule 401 (Ont. Rules of l'sn; 
prevents the former putting such examination in evidence on the ii l 
even though the party wlm gave it is dead, unless the opposite purt\ 
•hall have first introduced a |H>rtion thereof; and then only so mu.ii 
is admissible as the trial judge finds is so connected with the p.irt 
used that it should lie read therewith.

*2. Taxes (IMF—14Hu)—Salk fob—Deed—Settim. ahiiik—Imkimmu 
ties—Curative Act.

A tax deed for land purchased by the city of Toronto for m | i ! 
taxes of said city is not ojien to attack on the grounds that th • l.md 
was impro|»erly assessed; that it was not sufficiently dewrihed i. i. 
quired by law; that prtqier notice of the assessment was not gh< , . 
servis!; that no proper return was made by the collector; that im
proper by-law was passed by the city council expressing a de-ire ;i• at 
the city should purchase the land for arrears of taxes, and amh-i i, 
ing the purchase, or that no notice of the city s intention to do w.i- 
given tin* landowner; since all such irregularities were cured bj -c 
X. of 3 Kdw. VII. (Ont. i ch. SB, validating all sales of Toronto land 
for taxes prior to and including the time when the land in qin-t <m 
was sold to the city, irrespective of all prior errors and irregnl.miit *.

I Toronto Corporation v. Itumtell. | 11)08) A.C. 403. fol lowed. |

Statement Appeal from the judgment of Middleton, J., refusing to set 
aside a tax sale.

Middleton, J.

February 20. The action was tried before Middleton, J.. 
without a jury, at Toronto.

George Bell, K.C., for the plaintiffs by revivor.
E. I). Armour, K.C., and C. .1/. Colquhoun, for the defendant».
February 26. Middleton, J. ;—The action is to set aside a 

tax sale of certain lands in the city of Toronto, which were, by
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deed of the 1st October, 1902, conveyed to the defendants, the ONT.
city corporation, in pursuance of a sale for taxes held on the 24th ^7
April, 1901. The plaintiffs, in the alternative, ask for other ,01;j 
relief as hereinafter mentioned. ___

The lands in question and other lands were mortgaged by Cartwright 
Jane Prittie, then owner, to the late Sir Richard Cartwright, on City of 
the 13th February, 1892, for $43.000. Prior to the making of Toronto. 
this mortgage, the defendants had entered upon these lands and j.
constructed through them a main sewer known as the Garrison 
Creek sewer ; and the compensation payable to the mortgagor 
was the subject of a reference to the County Court Judge.

As collateral to the mortgage, the mortgagor assigned $20,000, 
part of the moneys payable as damages ; an award having 
theretofore been made for $33,000, which was, upon an appeal 
after the date of the mortgage, referred back for reconsideration.

Negotiations thereupon took place between Mrs. Prittie and 
the defendants looking to a settlement of her claim. The work 
leading to the arbitration and for which these damages had been 
awarded had not involved the actual taking of the lands, but the 
mere construction of the sewer through and under them. The 
negotiations resulted in the making of an arrangement by which 
Mrs. Prittie undertook to convey part of the lands to the defen
dants absolutely, in consideration of $33,000. This arrangement 
obviously could only be carried out with the assent of the mort
gagee ; as the mortgagee’s title was only subject to the right or 
easement concerning whieh there had been the arbitration.

No one is now living who can speak of the negotiations with 
Sir Richard Cartwright. The late Walter Macdonald, who 
acted as his solicitor, died in the year 1900. Mr. Biggar, who 
acted for the defendants, is also dead; and Mr. A. I). Cartwright, 
then a partner of Mr. Macdonald, had no personal knowledge of 
what took place.

Sir Richard Cartwright (the original plaintiff) in his plead
ings set up that he agreed to give a partial discharge of mort
gage, in consideration of $26,000 being paid to him, and all 
arrears of taxes upon the lands covered by his security being 
paid, and for the further consideration of all local improvement 
taxes being commuted and the commutation sum being paid out 
of the $65,000,

There is no evidence to support this allegation. Sir Richard 
received the $26,000 and discharged the mortgage so far as it 
affected the lands taken over by the defendants. The sum of 
$3,600 then due to the defendants for taxes was also deducted 
from the price ; the local improvement rates not accrued due 
were not computed or deducted ; and a small sum due upon some 
of the land for taxes for the year 1892 was not included in the 
taxes deducted by the defendants—it is said, because of an over-
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returned by some of the collectors.
Nothing in the way of an agreement between Sir Richard and

— the defendants is established. The most that is shewn is, that 
artwright ^[rs prittie and the defendants agreed that the taxes due should

Toronto.
he deducted. Thereafter taxes continued to be assessed upon 
the lands, and Mrs. Prittie paid nothing. She also made default

Middleton. J. in the payment of interest under the mortgage, and she was 
ultimately foreclosed ; the final order being issued on the >th 
August, 1894.

Sir Richard made no payment whatever on account of tax. s; 
and in 1898 the lands in question were offered for sale, hut were 
not sold, because there were no bidders at a price equal to the 
arrears. In 1901, the lands were again offered for sale, and. in 
supposed pursuance of the authority then possessed by the de
fendants, were bought in by the defendants.

There was grave doubt as to the validity of this sale, owing 
to the laxity with which the assessment and all other preliminary 
proceedings had been conducted by the defendants. As it was 
thought that the curative provisions found in the general Assess
ment Act would not suffice to remedy these defects, a special Act 
was passed to remove all doubt as to the title conferred upon the 
purchasers at the tax sale in question.

This statute, 3 Edw. VII. ch. 86, sec. 8,* was the subject of

*8. All sale* <»f lands within tin* said city, up to and including lie in- 
held in the year 1902, and purporting to be made for arrears of tax in 
re*|»«-ct of the lands so sold, are hereby validated and confirmed, not with 
standing any irregularity in the assessment or other proceeding* for im
position of any taxes ho in nrrear, or any failure to comply with tin- re 
quirements of the Consolidated Assessment Act, 1892, or of the .V- -- 
nient Act in regard to the manner in which any assessment roll -.r 
collector's roll of the said city ha* been prepared, or in regard to tlnj 
certifying or signing of the same, or the making of any affidavit or oath 
required in connection therewith, or in regard to the time for the return 
of any collector's roll of the said city, or in regard to the furnishing, 
authenticating, or depositing of any list of land* in arrear for taxe* within 
the said city, or in regard to the mailing of notice to any person in n^ie t 
to whose land any taxes appeared at any time to lie in arrear, or in regard 
to any omission to levy the amount of any such taxe* in arrear by di*tre*« 
and sale of good*, and notwithstanding any other failure or omission «>n 
the part of any official of said city to comply with any requirements of 
the said Acts, and notwithstanding anything to the contrary in either of 
the *aid Acts contained. Provided, however, that any land ho sold for 
taxes which is Ht ill held by the corporation may be redeemed by the owner 
thereof or any mortgagee thereon within three months from the pass ng of 
this Act, by such owner or mortgagee paying to the corporal ion the full 
amount which would have lieen necessary to redeem the same, within one 
year from the day of sale a* provided in the Assessment Act, including 
interest, the costs and charge* of the sale, and also all taxes which have 
accrued subsequent to the sale, and a sum for any year or years in which 
the same may not have been rated for taxes equal to what would have 
been the taxes thereon at the current rate for such year or year* if the 
land had been assessed to a private person, and also interest upon Uie 
several sums to the time of such redemption; and provided further that 
nothing in this section contained shall affect any rights which are the 
subject of litigation at the time of the passing of this Act.
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criticism in Russell v. City of Toronto (1907), 15 O.L.R. 484, 
finally decided by the Privy Council, Toronto Corporation v. 
Russell, 119081 A.C. 493. The trial Judge and the Court of Ap
peal held that the statute had not confirmed the sale, because 
there was lacking that which had been made a condition prece
dent to the right to sell, and also because of the lack of observa
tion of the requirements of the statute precedent to the right on 
the part of the defendants themselves to purchase. In the Privy 
Council it was thought that this was too narrow a view of the 
very wide curative provisions of the statute in question.

Counsel for the plaintiffs sought to distinguish that case by 
shewing that the lands in question here were not sufficiently de
scribed. in that, from the description given of some of the 
parcels, it was impossible to identify them in any way. 1 do not 
think that he succeeded. The description in the assessment roll 
and collector’s roll was, no doubt, very defective, but it was 
entirely adequate to identify the lands to the owner, and the case 
is indistinguishable in this respect.

The other point argued is one of much greater (lilTlculty. Under 
the Assessment Act, if the munieipalitydetcrmin s o buy, it is 
necessary that it should give notice of the intention, o the owner. 
The Assessment Act, R.S.O. 1897, eh. 224, see. 184(3), gives the 
right to purchase “if the council of the local municipality, be
fore the day of such adjourned sale, has given notice in writing 
of intention so to do.” No notice whatever was given to Sir 
Richard Cartwright. An advertisement was published, and it 
was assumed that this was a sufficient compliance with the re
quirements of the statute. That this advertisement ever came to 
the notice of Sir Richard was not shewn.

In the Russell case their Lordships agreed with the Ontario 
Courts in holding that the notice is required to be given to the 
owner of the lands. In that case they held upon the facts— 
which are quite dissimilar from the facts of this ease—that the 
owner had waived the notice. He was himself a member of the 
council ; he knew of the sale ; he knew of the resolution of the 
city council to buy ; he did not com of the absence of notice ; 
and all his conduct shewed that he had waived it. But I think 
that the decision of the Privy Council also proceeds upon the 
ground that the curative effect of the Act covers the defect 
arising from the omission to give the required notice; ns they add 
to this finding ( [1908] A.C. at p. 501) : “Their Uirdships are, 
moreover, of opinion that, since the main and obvious purpose 
and object of the Legislature in passing the Act 3 Edw. VII. eh. 
86 was to validate sales made for arrears of taxes in the carry
ing out of which the requirements of the different statutes as to 
the mode in which they should he conducted had not been ob
served, and to quiet the titles of those who had purchased at
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Middleton. J.
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ONT. such sales, the statute should, where its words permit, h n 
s.C. strued so as to effect that purpose and attain that object. The 
1013 council can only act through its officers. The notice to lie (riven
---- by the council must he given by or through one of its ofli ■,• rs.

ARTWHiGiiT iphc omission to give it may therefore he fairly held to ; :1

I'm o failure or omission on the part of an official of the said city’ i0
I pronto, comply with the requirements of the Consolidated Assess....at

.Middleton, J. Act. ’ ’
It is to be observed that the legislation is not entirely unfair. 

The curative statute gives to the owner an opportunity to re
deem. Notice was given to him by the defendants. No red. nip. 
tion was made or attempted within the time limited. Mr. Plein, 
ing, the Assessment Commissioner, was seen, and promised to 
recommend an extension, if asked for, permitting redemption 
within a year further. No application for such an extension was 
made. After the expiry of the year Mr. Fleming was again 
seen, and was written to; and he stated that in similar eases the 
council had declined to allow redemption, ns in so doing the 
city was placed in an unfair position. If the property increased 
in value, there was redemption; if it decreased, the city was 
allowed to keep the worthless asset.

Following this, no application was made to the city council, 
although negotiations were entered into some time during 1!n>4- 
which came to nothing. The writ in this action was issued 
in 1000, when the property had greatly increased in value.

This branch of the plaintiffs’ case also fails.
In the alternative, the plaintiffs put forward the theory that 

when the defendants purchase land under the clauses in question, 
they hold the land as trustees to pay themselves the principal 
amount due for taxes, and subject to the obligation to account 
to the owner for any surplus.

I can find nothing in the statute to justify this. The Legis
lature gave to the municipality the right to purchase ; and. upon 
the purchase being made and upon the lapse of the redemption 
period provided, the defendants become the owners, with as 
absolute a title as any other purchaser at such a sale. This is 
emphasised by the provision, found in the same sub-section, that 
the redemption price is to be, not the purchase-money, but the 
full amount of taxes due in respect of the lands.

The action fails, and must be dismissed with costs.
The plaintiffs appealed from the judgment of Middleton, J. 
The appeal was dismissed.
George Bell, K.C., for the appellants :—As regards the defence 

of the Statute of Frauds pleaded by the defendants, it is sub
mitted that, if they are entitled to plead it, the whole matter 
must he gone into, and they cannot avail themselves of that part

Argument
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of the agreement which is beneficial to them, and at the same 
time repudiate the onerous part. The depositions of Sir Richard 
Cartwright on his examination for discovery are admissible as 
evidence of the agreement. These depositions are oral testimony 
taken under oath in presence of counsel for both parties, and arc 
really equivalent to a cross-examination, and are admissible 
under the broad law of evidence ils stated in Taylor on Evi
dence, 10th ed., p. 354. lie referred to Johnson v. Ilirkett 
(1910), 21 O.L.R. 319, per Riddell, J., at p. 325, citing livid v. 
Dicbel (1909), 14 O.W.R. 77 ; Cuff v. Vrazec Storage and Cartage 
Co. (1907), 14 O.L.R. 263, a case which is not cited in the judg
ment of Riddell, J., above referred to. The objections to the 
validity of the sale are not cured by the Act 3 Edw. VII. eh. 86, 
sec. 8, as construed in the decision of the Privy Council in 
Toronto Corporation v. lias sell, [1908] A.C. 493, as the grounds 
upon which that ease was decided arc not applicable to the ease 
at bar, in which the lands were vacant and not enclosed, all sale 
proceedings were taken without notice to the original plaintiff, 
and the description was altogether insufficient.

(!. If. Geary, K.C., and C. M. Coign ho un, for the respondents, 
argued that under the Rules and cases the depositions of Sir 
Richard Cartwright were clearly inadmissible as evidence, and 
the death of the party examined made no difference, there being 
no analogy between this cose and that of an examination de bene 
cssc. They referred to Johnson v. Ilirkett, supra; Dreivitt v. 
Dremtt (1888), 68 L.T.R. 684} Taylor on Evidence, I11'!! ed., 
see. 471, where it is shewn how restricted the rule stated in sec. 
464, relied on by the appellants, really is. An examination for 
discovery is not a giving of evidence in the proper sense—it is 
for the purpose of finding out what the story of the party ex
amined is, and is not a cross-examination. Reference was also 
made to Kennedy v. Dodson, [1895] 1 Ch. 334; Mark v. Dobic 
(1892), 14 P.R. 465. The objections to the validity of the sale 
on such grounds as insufficient notice, description, etc., arc suffi
ciently answered by the decision of the Privy Council in the Ifus- 
s<ll case, interpreting the curative Act, 3 Edw. VII. ch. 86, sec. 8.

Bell, in reply.

May 29. Mulock, C.J. :—The facts of this ease are fully set 
forth in the judgment appealed from, and it is not necessary to 
amplify them here. The action is to set aside a sale to the de
fendant corporation, for taxes, of certain lands in the city of 
Toronto. Mrs. Jane Prittic, then owning these and other lands, 
mortgaged the same to the original plaintiff on the 13th Febru
ary. 1892, to secure payment of the sum of $48,000. The defen
dants desired to acquire the fee simple of a portion of the mort
gaged lands for sewer purposes, and, after protracted negotia-

39—13 D.L.B.
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lions with Mrs. Prittie, the then owner of the equity of red* up. 
tion, tlie council of the municipality authorised such pun i. >*• 
from her for the sum of $55,000; and the comiiletion of the 
matter in the city’s behalf was placed in the hands of tloir 
solicitor, Mr. Higgar.

In addition to the plaintiff’s mortgage, the mortgaged l;m*!s 
at that time were incumbered with liens for money owing un* 1er 
various executions, and for taxes, including local improvement 
rates; and Mrs. Prittie authorised the application of the whole 
of the purchase-money, viz., $55,000, in payment of these various 
charges, including the sum of $28,470.18 to the plaintiff for the 
purpose of obtaining from bim a release from his mortgage.

The $55,000 was applied in accordance with Mrs. Prit tie's 
direction. Sir Richard Cartwright receiving thereout the sum of 
$28,470.18, whereupon, on the 28th April, 1893, he released 
from his mortgage the lands being so purchased by the city On 
the 8th August, 1894, he foreclosed his mortgage on the residue 
of the mortgaged lands.

For the plaintiffs it was alleged at the trial, but not proved, 
that on the occasion of Sir Richard Cartwright being paid the 
$28,470.18, and obtaining the release of his mortgage, Mr. 
Biggar undertook to pay, out of Mrs. Prittie’s purchase- 
money, all arrears of taxes and to commute all local improve
ment rates, due or to become due, in respect of the unr l- ased 
portion of the mortgaged lands, but that Ik- failed to do x> ; and 
it wan contended, on behalf of the plaintiffs by revivor, that, in 
consequence of Mr. Biggar’s alleged default, the amount owing 
for arrears of taxes, and in respect of which the lands were sold, 
exceeded the amount which, having regard to such agreement, 
would have been properly chargeable against the said lands, and 
that for such reason the sale should be set aside.

Sir Richard Cartwright had been examined by the defendants 
for discovery, and, he having died before the trial, the plaintiffs 
sought to put in such examination in support of the plaintiffs’ 
contention as to .‘he undertaking by Mr. Biggar.

The learned trial Judge refused to admit the examination, 
and its exclusion at the trial is one of the present grounds of 
appeal.

Examination for dhcovery, as it exists to day, is the creature of 
the Consolidated Rules, and the use which may be made of such 
an examination is fixed by Rule 461, which is as follows: Any 
party may, at the trial of m action or issue, us*, in evidence any 
part of the examination ot the opposite party ; but the Judge 
may look at the whole of the examination, and if he is of opinion 
that any other part is so conn *oted with the part to be so used 
that the last mentioned part ought not to he used without such 
other part, he may direct such other part to be put in in evi
dence. ’ ’
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I interpret this Rule ns, in effect, saying that where a party 
to an action is examined for discovery by another party adverse 
in interest, the party examined is not entitled to put in evidence 
at the trial any part of his examination, unless the opposite party 
shall have first put in a portion thereof; and, even then, he is 
entitled to put in only so much thereof as the trial Judge, having 
regard to the portion already put in, thinks should go in.

Here, the defendants not having put in at the trial any por
tion of Sir Richard Cartwright’s examination for discovery, his 
representatives are not entitled to make use of his examination 
as evidence, and the trial Judge rightly excluded the same.

Kven admitting that Mr. Biggar gave such an undertaking, it 
would not hind the defendants, unless authorised by them. The 
purchase-money was payable to Mrs. Vrittie, or her appointees, 
and was only applicable in such manner as she might authorise. 
So far as appears, Mr. Biggar was not authorised by the city to 
give any undertaking in respect of any portion of Mrs. Brit tie’s 
money; and I, therefore, fail to see how the examination of Sir 
Richard, even if admitted, can be of any service to the plaintiffs. 
It is not necessary, therefore, to determine whether such examin
ation, the original plaintiff being dead, is admissible at the trial 
in behalf of the present plaintiffs.

The tax deed to the defendants is also attacked, on the 
grounds that the lands are not properly assessed, or sufficiently 
described, as required by the Assessment Act and amendments; 
that no proper notice of assessment was given or served; that 
no proper return was made by the collector, and that no proper 
by-law was passed by the city council, expressing the council’s 
desire that the city should purchase the lands for arrears 
of taxes, and authorising such purchase, and that no notice 
was given to the original plaintiff of the city’s intention 
to purchase; the plaintiffs contending that, by reason of 
these various matters, the tax deed was void and should be set 
aside, or, in the alternative, that the plaintiffs should be allowed 
to redeem on payment of arrears of taxes.

These various objections are. I think, cured by sec. S of :$ 
Eilw. VII. ch. 86, as construed in Toronto Corporation v. Itus- 
ull, 11908] A.C. 493.

As to the right of the plaintiffs to redeem, they are also pre
cluded by Toronto Corporation v. Russell, in which redemption 
was also sought. The sale in question in that case was held at 
the same time as the sale in question here, and the writ in the 
action attacking it and asking redemption was issued on the 21st 
September, 1906, and it was held that the time for redemption 
had already expired. In the present case, the writ was not issued 
until the 27th November, 1906—also too late. Thus the plaintiffs 
arc not entitled to redemption; and the appeal should, I think, 
be dismissed with costs.
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ONT. Clute, Sutherland, mid Leitcii, JJ., coiicurml.
8.C.
11,1_•{ Riddell, J. :—I have had the opportunity of reading tlie
---- judgment of the Chief Justice, and agree in the result arrived

CABTOmam by bim.
City or This conclusion I reach by a very plain and easy route. I 
Toronto, have again considered the authorities and the Consolidated
rim»ii.'j. Rules, and am still of the opinion arrived at in Johnson v.

Birhcit, 21 O.L.R. 319. There is consequently no proof of the 
alleged agreement of Sir Richard Cartwright—and I do not con
sider whether, had the agreement been proved, it could have ;my 
effect.

In other respects I agree that our hands are tied hv the 
decision in Toronto Corporation v. Bussell, [1908] A.C. 493.

A ppral dismiss! <1.

qUE THE KING v. DAVIS.

Quitter Suihi tor Court, Hurrin, •/. June 20. 101.1.

1913 1. Courts (8 II Art—177 ) —Jurisdiction ok coi-ick magi strati. -Hi it
—Summary trial for.

An bigamy i* one of the offence* that may. under nom. S22 **12 of 
the Criminal Code relating to s|H*edy trial*. In* tried by a *'•> i i of 
lieneral Hewion* of the I’eaec, a police niagi*trate of a city hning 
not Ic*n than 2.500 p may also, under sec. 777 of the « 'rim
inaI Code, with the content of an accused person, try him summarily 
for Nurh offence.

2. Criminal law (S 11C—.1» i—Commitment for trial—Summary ikim.
Where a person is charged la-fore a magistrate authorized t<* hold 

a summary trial and elects to In- «innmarily tried by such magistrate 
for an indictable offence, a preliminary commitment for trial un
necessary to give the magi*trate jurisdiction under Cr. Code «r. 
777 (amciHlment of 1909).

3. Criminal law (8 II B—49)—Summary trial by consent—Kaiickk to
INFORM PRISONER AM TO RIGHTS TO MPKEIIY TRIAL—ElFKT.

The failure of a magistrate on taking an elect ion of a «unimary 
trial to state to the accused conformably to the provision* of -•* 77* 
of the Criminal Code that he has the option of being tried forthwith 
by the magistrate without a jury, or to remain in custody or under 
hail as the court decide*, to Is* tried in the ordinary way by a ••»urt 
having criminal jurisdiction, renders void a conviction on a pies »f 
guilty.

| Itrx v. limn II, lit Can. Cr. Cis. 17#. 19 Nfan. L.R. 329; 77i- 
v. Walsh nml Iai mont, K Can. Cr. Can. 101. 7 O.LR. 149; The hi mi v. 
Harris, IK Con. Cr. Cas. 392. 4 S.LIt. 31; and The Kinii V. Crook*. 19 
Can. Cr. Cas, 150. 4 8.L.R. 333, followed.]

4. Haul am corpus (8 I <*—1.1a)—Scope of writ—Summary iki m Fail
ure TO INFORM PRISONFR AS TO MODE OF TRIAL—KfFM'T.

A prisoner will tie discharged on habeas mrpus from imprisonment 
under a conviction on a pica of guilty in a summary Iriil pi - - lins 
where the magistrate did not, a* required by sec. 778 of the ' limhwl 
Code, inform the aarused that he might, at his option, Is- tried forth
with without a jury, or remain in custody or under hail «* the court 
might decide, to In* tried in the ordinary way by a court having 
criminal jurisdiction.

87^3
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Motion on habeas corpus for the discharge of a prisoner 
convicted on summary trial before a police magistrate, on a 
charge of bigamy, on the ground, inter alia, that the magistrate 
did not state to the accused his option of jury trial as required 
by Cr. Code see. 778.

The prisoner was discharged.
/,. Houle, for defendant.

QUE.

8.C.
11)1.1

Tin: Kino 

I)avi*.

(Ji'KKiN, J. :—Under section .108, bigamy is an.............. of- omrin.j.
fence for which the oll'ender is liable for seven years' imprison
ment. Under sections .‘>82 and 5hd, every Court of Sessions, 
when presided over in the city of Montreal by a .fudge of the 
sessions of the peace, has under certain conditions, power to 
try, amongst other offences, bigamy. The jurisdiction thus 
given to a Judge of the sessions of the peace is exercised, under 
the provisions relating to “Speedy Trials of Indictable Offen
ces,” part Will., sees. 822 to 842. Under see. 825, every per
son committed to gaol for trial on a charge of being guilty of 
any of the offences, etc. (of which bigamy Is one), may, with 
his own consent, be tried, and if convicted, be sentenced by a 
Judge of the sessions of the peace by speedy trial. The peti
tioner is wrong, therefore, in the first part of his objection, 
namely (a) because the offence charged could not be tried as a 
speedy trial by the Judge of the sessions.” From this false 
premise, petitioner draws the conclusion in the second part of 
his objection (a) that, consequently, the police magistrate had 
no jurisdiction to try it. IIis conclusion on this point is wrong 
for ii t reason. It is true that petitioner was not committed 
to gaol for trial, which would be a necessary condition preced
ing a speedy trial before a Judge of the sessions. It is equally 
true, however, that petitioner was charged before a police magis
trate of the city of Montreal with having committed the offence 
ot bigamy.

Under section 777, if any person is charged before a police 
magistrate of a city having a population of not less than 2,500, 
according to the last census, with g committed any offence 
for which he may be tried at a Court of general sessions of the 
peace, under the warrant of any justice for trial on a charge of 
being guilty of any offence, such person may, with his own con
sent, he tried before such magistrate, and may, if found guilty,
Im1 sentenced by the magistrate to the same punishment as he 
would have been liable to, if he had been t . before the Court 
of general sessions of the peace.

This section gave police magistrate Leet his jurisdiction for 
the summary trial which he conducted. Hut by his objection 
(ft) petitioner challenges the magistrate’s proceedings: ‘‘because 
petitioner was never committed for trial.” This statement is 
true, but no commitment was necessary.

3
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Under section 798, it is enacted (with certain exceptions 
which do not apply to this case) that the provisions of tin- Crim
inal Code relating to preliminary inquiries before justices shall 
not apply to the summary trial of indictable offences. Petitioner 
seems to have confused the procedure bearing on summary 
trial of indictable offences, part XVI., with that bearing on 
speedy trial of indictable offences, part XVIII. of tin- Cod--.

The third objection (c) urges as a reason to maintain the 
writ of habeas corpus: “because the provision of paragraph h 
of section 778 was not, textually, stated to petition- r, inasmuch 
as the magistrate did not explain to petitioner that he had the 
option to remain in custody or under bail, ils Court decidi-s. It 
is provided, under sec. 778, that the magistrate who thus pro
posed to deal with the case summarily, with the consent of the 
accused, shall state to the accused:—

ta) That lit- in charged with the offence, describing it; (6) that ha» 
the option to he forthwith tried hy the magistrate without the interven
tion of a jury, or to remain in custody or under hail a* the Court -I- 
to he tried in the ordinary way hy the Court having criminal juri-di

If the person charged confesses the charge, the magistrate 
shall then proceed to pass such sentence upon him as by law 
may be passed in respect to such offence.

This provision of the Code has not been complied with. The 
magistrate followed the provisions of the Criminal Code as tin 
existed prior to the amendments of 8-9 Edw. VII. eh. 9. A.D 
1909.

It has already been decided by the Court of Appeal for 
Manitoba, Rei v. Howell 1910), 16 Can. Cr. Cas. 178, 11 
L.R. 326, that it is essential to the magistrate’s jurisdiction to 
summarily try for an indictable offence, on the prisoner’s con
sent obtained under section 778 (amendment of 1909), that tin- 
prisoner be informed at the time he is called upon to elect for 
or against summary trial, that he may remain in custody or 
under bail, as the Court decides; and so have called to his at
tention the possibility of his release on bail, while retaining 
and exercising his right to a jury trial; and where the prisoner’s 
consent to summary trial has been irregularly obtained without 
the statutory information being given him, he may repudiate it 
after conviction.

On this point the petitioner in the present ease should suc
ceed. The right thus given him to be informed by the magis
trate that he has the option to remain in custody or undvr bail 
as the Court decides, before he may be tried summarily hy a 
police magistrate, was considered of sufficient importance by 
Parliament to justify an amendment to the Criminal Code. 
Petitioner may not he deprived of the benefit thereof, ami its 
omission vitiates the conviction.

QUE.
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The fourth objection (d) “because petitioner was led into 
error, when arraigned, the magistrate having accused him of 
theft and bigamy at the same time,” is not important. The 
irregularity complained of is merely one of form which cannot 
vitiate the conviction : section 1130. Besides these four ob
jections which petitioner has set forth in detail, he complains 
in general terms that the conviction is illegal, and that the com
mitment is a nullity. Although not pleaded ipsissitnis verbis, 
it does seem that notice should be taken of an irregularity under 
this general objection, as it is the most striking in the proceed
ings.

Under section 778, the magistrate, before trying the accused 
summarily, was obliged to state to him that lie had the option 
“to be tried in the ordinary way by the Court having criminal 
jurisdiction.” This is an obligation imposed upon the police 
magistrate in Montreal, conducting summary trials of indictable 
offences, under part XVI. of the Criminal Code by the Federal 
statute of 1909, already referred to.

This condition was necessary to give the magistrate juris
diction to try the case, and it was omitted. The right to be 
tried in the ordinary way by the Court having criminal juris
diction comprised two rights:—

1. To be tried by a jury ; of this he was duly informed.
2. To be tried before a Judge of the sessions of the peace by 

the process of a speedy trial, under part XVIII. of the Crim
inal Code; of this he was not informed.

The consent given by the prisoner that the charge be tried 
summarily, and his plea of guilty, did not confer upon the 
police magistrate a jurisdiction to try the case. This could only 
he acquired by fulfilling the conditions imposed by law for that 
purpose upon the magistrate. One of these conditions was that 
the magistrate state to the accused, “that he has the option 
.... or to remain in custody or under bail, as the Court de
cides, to be tried in the ordinary way by the Court having crim
inal jurisdiction : section 778. And this was not done.

Besides the case of the Manitoba Court of Appeals above re
ferred to, there is one from the Court of Appeal for Ontario, 
Tin King v. Walsh and La mont, 8 Can. Cr. Cas. 101, 7 O.L.K. 
Hi*, and two from the Supreme Court of Saskatchewan, Thr 
King v. Harris, 18 Can. Cr. (bis. 392, 4 S.L.R. 31, and The King 
v. Crooks, 19 Can. Cr. Cas. 150, 4 S.L.R. 335, which are power
fully convincing that the irregularities pointed out are fatal 
to the conviction of which petitioner complains.

This is the second time a writ of habeas corpus has been is
sued on behalf of petitioner, his first application having been 
successfully contested. The prayer of his present petition is 
that the warden of the penitentiary shew cause to the satis-
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QUE. faction of a justice of this Court, justifying petitioner’s d<*.
JTc!

1913
tcntion, and, in default thereof, that petitioner he liberated.

This is the only point submitted for adjudication. Cause Ims

Th k Kinu
not been shewn to justify the detention of petitioner under tin* 
conviction, although this, his second petition, has also been 
contested on the sole ground that he has been legally convicted:
Ilalsbury’s Laws of England, vol. 10, page 99, section 90.

Under the circumstances, it does not seem that an order for 
the further detention of the prisoner under section 1120 of the 
Criminal Code, will best further the ends of justice.

Prisoner dischan/< il.

ALTA. GILETZ v. RUNHAM.

S. C.
1013

Alberta Supreme Court, Simmon*, ./. September 12, 1913.

1. Estoppel (§ Ml—-40» —-Equitable estoppel—llv coxuvvt—Mihkkiri
SEXTATIOX AS TO VALVE—OUl.lQATlOX OX IU8GOVEKY OK Til III.

A plain!ill who neck* lo -,*t aside» an agreement for tin* sal,- of lai ! 
to him on tin- ground of the defendant** alleged misrepresentation a» 
to value relied upon ami inducing the viuitraet. cannot succeed u r<- 
it appear* that, after the plaintiff actually learned the value of iIn
land. he rati lied tin- agreement.

Statement Action by the plaintiff to set aside an agreement for tl 
sale of land on the ground of misrepresentation as to value, re
sisted by the defendant on a plea of ratification.

The action was dismissed.
.1/. B. Peacock, for the plaintiff.
F. E. Eaton, for the defendant.

Simmons. J. Simmons, .1.:—The plaintiff was the owner of the north 
half of section 19, in township 21, range 1, west of the .1th 
meridian, in the Province of Alberta, and the defendant was 
the owner of the southerly Mf) feet of lots 18, 19, and 20 in block 
7. plan (>, Calgary, on which was a dwelling-house. The plain
tiff was living on the said half-section and farming it. lie had 
known the defendant for some 14 years and he cant' ,nto Cal
gary and asked the defendant to sell his farm for him. The ,!«•- 
fendant offered to trade the above lots and house for the plain
tiff’s farm, the house and lots being valued at $111,000 and tin 
farm at $6,400 The plaintiff was told l>> the defendant that 
lie would be able to sell the house and lots for the defendant 
within twelve months at a profit of $1,000. A bargii i w.is con
cluded on the prices above set out and reduced to writing, and 
the agreement provided that if the defendant failed to make a 
sale for the plaintiff of the house and lots within twelve months 
that the defendant would take over the said house and lot* 
from the plaintitf and pay the plaintiff $7,000. This agreement
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is dated December 21, 1911, and was prepared by defendant’s ALTA, 
solicitors. The defendant then brought together one James ('.
Rasmussen and the plaintiff and through his effort* a sale was n,1:t 
made between Rasmussen and the plaintiff, the plaintiff selling 
Rasmussen said lots 18, 19, and 20 in consideration of 22 lots 1,11 uz 
in a sub-division about eight miles east of tin* city of Calgary, in sham. 

known as the C.N.R. sub-division and certain cash payments in
* Simmons, J.

money.
The plaintiff brought action to set aside the first sale on the 

ground of misrepresentation by the defendant as to the value 
of the lots 18, 19 and 20, and on the ground that the plaintiff 
relied on the representation of the defendant and was induced 
to enter into tin* first agreement by defendant's misrepresenta
tions. At the trial 1 indicated that the plaintiff could not suc
ceed in this claim as there had been complete ratification by him 
after he was in possession of knowledge of the actual value of 
these lots. I, however, allowed the plaintiff to amend by plead
ing that the subsequent sale was not burnt fid* and allowing the 
plaintiff to ask for rescission of same and for the enforcement of 
tin* covenant of the defendant to pay the plaintiff $7,000 in 
default of making a sale. I am not able, however, upon tin* 
evidence to find in favour of the plaintiff on the amended claim.

He entered into it knowing it was a real estate transaction 
of a speculative nature and in the hope that the defendant would 
make a re side of the C.N.R. lots which would net him a profit.
When negotiations were on for the purchase by him of the 
C.N.R. lots he went with the defendant to the defendant’s soli
citor who very properly refused to act for both parties and ad
vised the plaintiff to get advice upon the matter from plaintiff's 
own advisers. Notwithstanding this the plaintiff went with 
the defendant to a real estate firm suggested by the defendant 
«ml had the agreement drawn and executed. He did not go 
to examine the property, and I find upon the evidence that he 
decided to take the C.N.R. lots upon the expectation that the 
defendant would make a re-sale at a profit.

ITiintiff's action is dismissed with costs.

Action (I is in ism d.
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IMP. GRAND TRUNK R. CO. v. McALPINE.

P.C.
1913

Judieiul Committee of the /'/in/ Council. I'usml: The l.>,nl elm■
Lord Dunedin, Lord Atkinson, Lord Moulton. Juin 15. lit I.

1. Railways (§ III It—51)—Accident at crossing—Signals—At what
PLACE REQUIRED—C’lTY STREETS—SHUNTING ENGINE.

The requirement of nee. 274 of the ltullwny Aft, R.S.c. |!im; , 
37. that a train on approaching a higliway crossing shall -min 1 its 
whistle when at least eighty rods therefrom is not applicable . ,m 
engine engaged in shunting cars in a city yard, which at no tim • u.i, 
more than one hundred yards distant from a street crossing.

2. Railways (g III R—50)—Accident at crossing—Lookout—Ita< king
engine—Giving warning ok aitkoacii—Slkkhtenc\ ok.

It is not necessary that a person about to cross a railway tra k .it 
a street crossing should have actually heard the warning gin . 
an employee standing on the tender of a backing locomotive. i,( i,.r 
to relieve a railway company of the duty imposed on it by - , jji; 
of the Railway Act. R.S.C. I'.MIU. ch. 37. in running trains not 1 !
by an engine moving forward in the ordinary manner over a level 
crossing, to have a man stationed on that part of the train then i <.> 
most, in order to warn persons standing on or alsmt to n ■■■ ■ k,.
tracks; since the warning required is only such that, if given in ti... to
avoid danger, it ought to have been apprehended by a person u pi., 
session of ordinary faculties, in a reasonably sound, active ami alert 
condition.

3. Railways (g IV A2—91)—Contributory neglige no: -Accmi m it
i DOMING FaILUBI I'l STOP, LOOK vm> LISTEN 1 li n 01
ABOUT TO CRONS TRACK.

The duty ineiimlicnt on a person who is alnnit to cm*, a railway 
track at a highway crossing at grade to look for moving tu n. i. 
not satisfied by merely looking both ways on approaching the track-; 
lie must look again just 'before crossing.

4. Negligence ( g 11 A—75)—It reach of statutory iiuty—Com imiMimv
NEGLIGENCE.

lu order that a railway company may lie held responsible in -lain
ages for its negligent omission to perform n statutory duly, it must 
appear that the injury was the result of suvli omission mi l n • -i tin* 
folly or recklessness of the injured person ; but the fact that tin- negli
gence of the pluintiir contributed to or formed a material par: >ii«-
eause of liis injury, will not pmdude him from reravering dan- j--- if 
the eon sentiences of his contributory negligence could ha. I-vii 
avoided hv the exercise of ordinary care and caution on the ; nt of 
the defendant.

| Ihildin, Wiekloir and Wexford Itailicati v. Slattern. 3 \ 1 II.Vi, 
1166; and /Dim/ v. London.and South Western It. Co.. 12 *,».IU). 7". 
specially referred to.)

Statement Appeal from a judgment dated November 25, 1011. of the 
Court of King's Bench for the Province of Quebec Appeal 
side), whereby a judgment, dated October 11. 1010. of the 
Superior Court, Demers, J., in favour of William II. McAlpitu*. 
since deceased, for a sum of .+6,500 and costs was affirmed This 
sum was the amount of the damages awarded to McAlpitu* by 
the verdict of the jury in an action instituted by him ag.iinst the 
appellants in respect of injuries he sustained by being knocked 
down and injured by one of their locomotive engines.

The appeal was allowed.
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AH. in, K.C., and E. F. Speme, for appellant company. IMP.
Ihtnald Macmaxti r, K.C., of tin* Canadian Bar, and Harold 

Smith, for respondents.

The judgment of the Board was delivered by
I . .tel. A 'ML’ I Wi »V .___Tl.„ Ill.tlAlt ll'.lo .... fit.. li.iipllir.itKiri

«pondent», one of whom, Dame K. Cau/eiieuve, is his widow. i^rd Atkinaon.
During the hearing of this appeal, on the first occasion, 

their Lordships were clearly of opinion, that on several points 
the jury had been so misdirected by tin* learned Judge who pre
sided at the trial, that the verdict could not be allowed to stand, 
and that a new trial should be directed. Neither tin* company 
or the respondents very much desired this course ; hut tin* com
pany were in this difliculty, that rules and principles of law had 
been laid down by Mr. Justice Demi rs, in his charge to tin* jury, 
and approved of by the judgment of the Court of King's Bench, 
which they insisted were erroneous, and would embarrass and 
prejudice them in the conduct of the business of their railway, 
so that, while perfectly ready and willing to entertain favour
ably any suggestion for the amicable settlement of the claim of 
the respondents, they could not do so unless their Lordships 
could see their way to express the opinions they bad formed 
upon the different directions of the learned trial Judge which, in 
their view, would necessitate a new trial of the action.

Their Lordships gave to the appellants the assurance that the 
course they desired would be followed. The case has been com
promised, and it only remains for their Lordships to express 
their views on the directions complained of. To make these 
views intelligible, it is necessary to refer briefly to the material 
facts of the case.

Guy street, in the city of Montreal, is crossed on a level at 
right angles by two main tracks and two side tracks of the ap
pellants’ railway. The side tracks are the outer tracks at each 
side of the line. They are siding tracks, and the two inner tracks 
main tracks, the northern main track carrying west-bound 
traffic and southern east-bound. These tracks also cross several 
streets running parallel to Guy street, and situated some short 
distance from it east and west. In their order of proximity 
to Guy street on the west there are Richmond street, St. Martin’s 
street and Seigneur street, and on the east in the same order 
Luisignan street and Versailles street. All these six streets arc 
comparatively close together, each being separated from the 
other by a distance much less than a quarter of a mile. There 
is no curve in the railway ns it crosses these streets, and any one 
crossing them at Guy street has a clear view up and down the
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IMP. line for some considerable <listanee. On the morning of October
P. G.
1913

12, 190S, an engine and tender belonging to tin* company w.is 
engaged in shunting operations in connection with the work

i?.V«K

McAlvixk.

being done in a yard also belonging to them, called Honaventure 
yard, and for that purpose was running haekwards and for
wards on the northern siding track. The morning was tin . 
and there was nothing abnormal in the state of the atmosph.iv. 
Me Alpine, who lives in the vicinity on the southern side of tli

laml Atkinson. line, and was well acquainted with the place where the acci
dent was alleged to have occurred, was, about 9 a.m., in the a.-t 
of walking up Guy street and crossing the tracks from south to 
north, on his way to bis employment, when he was struck bv 
the tender of this engine then being driven backwards, and pro
ceeding eastwards towards Honaventure yard. The sp.* d of 
the engine was about 5 or 6 miles an hour. Two gates are eiv.-t.*d 
at both sides of the line across Guy street. They are 60 feet 
apart, and the actual width of the track is 46 feet. McAlpinc 
“ducked” under the gate on the southern side, and proevded 
to traverse the lines in a north-westerly direction, lie must 
have crossed three of the lines of rails and the whole or part of 
the northern side track before lie was struck. The tn_'i. 
carried three men at the time of the accident, an engineer and a 
fireman on the body of the engine, and a man named Dou-lm, 
a coupler, who was standing on the footboard of the tend. r. 
There was some whether there were not cars on tin*
southern side track at this time, but McAlpine apparently ad
mits that there was an opening between these cars opposite 
Guy street.

Two sections of the Canadian Railway Act, [R.X.C. i:nifi. 
eh. 37] were relied upon as imposing on the company certain 
statutory duties which their servants, it was alleged, had negli
gently omitted to perform.

The first section, 274, runs thus:—
When any train is approaching a highway eroding at rail level, the 

engine whistle shall lie noumled at least eighty rod* liefore reaching #u< i a 
crossing, and the bell shall lie rung continuously from the time of the 
sounding of the whistle until the engine has crossed such highway

And the second section, 276, thus:—
Whenever in any city, town or village any train is passing over or al-»ng 

a highway at rail level, and is not headed by an engine moving f". ward 
in the ordinary manner, the eompany shall station on that part the
train (or of the tender if that is in front ) which is then foremost, i , ■ • « *n 
who shall warn persous standing on or crossing or about to cro«* tie 
track of such railway.

Having regard to the plan which has been filed shewing the 
proximity of these several streets one to the other, and the nature 
of the work in which the engine was engaged, their Lordships

C7D
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tliink that the former section cannot apply to the state of things 
existing at the time tills accident occurred. The engine only 
ran west to Richmond street about 100 yards. It then reversed, 
ami was coming hack towards the yard. It never was more 
than about 100 yards from one of these streets. The statute 
evidently contemplates the ease of a train which approaches a 
level crossing from a greater distance than 80 rods or quarter of 
a mile, and cannot apply to an engine engaged in sliuuting, 
which, though according to the definition clause of the statute is 
a train, yet does not in its work get 80 rods away from any one 
of these level crossings. It was, moreover, proved by the men 
on the engine and tender that, though no whistle was sounded, 
their hell, which rings automatically, was kept ringing con
stantly from the time they left Bonaventure yard till the hap
pening of the accident.

As to the statutory duty imposed by the second section, 
Bowden, the coupler, deposed that he was on the tender to 
make couplings if necessary and attend to switches, that he first 
saw McAlpine about 30 feet west of Guy street, that his engine 
was then going about 5 or G miles an hour, that when he came a 
little nearer to McAlpine he (Dowden) saw that McAlpine was 
paying no attention to the bell, that he ( Dowden) immediately 
thereupon shouted to McAlpine, gave to the engineer a signal to 
stop, and shouted to McAlpine, that the engine stopped in its 
own length, hut that McAlpine came on and apparently paid no 
attention and was struck, the engine being then practically on 
the Guy street crossing. The fireman and engineer corroborated 
Bowden’s evidence. This was the evidence given on behalf of 
the company to prove the discharge by them of their statutory 
duties towards the plaintiff McAlpine. The latter’s account 
of the accident was this: lie said there were cars on the southern 
side track, that when he passed through the opening left between 
these cars opposite Guy street the remaining three tracks were 
quite free and open to him, that there were men in front of him 
passing over the tracks whom lu* was following, that after he 
had passed the first track he “threw his eyes quickly up and 
down the main line” but did not see anything approaching from 
either side, that he did not see the engine that struck him while 
hi* crossed over the main tracks and the spaces between them, 
that he heard a shout, and got a blow before he could turn his 
head, that he must have been then on the track. He further 
stated (p. 58) that he did not hear any whistle or bell, but ap
parently declined to swear that the bell was not ringing.

That was the important evidence with which the presiding 
Judge had to deal in his summing up to the jury, and it is upon 
his treatment of it that the question of misdirection turns.

IMP.

P.C.
1913

Trunk 
i: ' o

Lord Atkinson.



022 Dominion Law Reports. 113 D.L R.

IMP.

P.C.
1913

K. Co*

Lord Atkinson.

Now, ns to sec. 274. he (at page 37), stated simply that lie would 
leave to the jury the question whether, according to the e\ i 
ence, the company obeyed “the dispositions” of that section, 
lie snid nothing nhout the of the provision ns to
whistling, to shunting operations such ns those carried on on 
tliis occasion, or ns to whether the omission to whistle or to rin; 
the hell—if they believed it did net ring—was the sole effective 
cause of the accident, or was so connected with it ns to he a 
cause materially contributing to the accident.

As to see. 27b, lie told the jury that the article stipulated that 
the company was obliged to have somebody to warn people, flint 
this person must not only he in a position to warn, hut must 
also warn people who are standing on or about to cross tlm line, 
that he must warn in time, that it was not the engineer or the 
fireman who has to give the warning, that their notice w;:> no 
good unless it was proved that it was heard by the victim ami lie 
had time to act upon it.

In their Lordships* view this last direction is erroneouv It 
is not necessary for the protection of the company that tli vie 
tim should hear the warning. It is only necessary that the u lin

ing should be such ns ought to he apprehended by a person 
possessed of ordinary faculties in a reasonably sound, active ami 
alert condition, and the time given to avoid the danger should 
be such ns would be reasonably sufficient for such a person as 
the one above-mentioned to avoid it. If a company permits per- 
sons whose faculties it knows to he defective to cross its line, 
that knowledge may, possibly, impose upon them the duty to 
take greater care than what would he required towards tin 
ordinary wayfarer who is not so affected. But that case do<-s 
not arise here. MeAlpinc was at the time of the accident only 
51 years of age. and was employed as a book-keeper. His health, 
he said, was perfectly good, and there was no suggestion that 
his faculties were in any way defective.

The second question left to the jury was framed thus Was 
the accident caused by the sole fault of MeAlpinc? And the 
third, Was it caused by the sole fault and negligence of the 
company or its employees? The jury answered both these ipies- 
tions in the negative. The fourth question put by the learned 
Judge to the jury ran as follows-. Was the accident caused hv 
the common fault of the plaintiff and the defendant, its servants 
and employees, and if you answer “yes,” state in what the fault 
and negligence of each consisted ? To this question the jury 
gave the following answer: “The plaintiff was to 1m* blamed in 
not taking sufficient precautions in crossing the track, and the 
employees of the defendants are to 1m* blamed for not Mowing 
the whistle, and the man on the footboard for not giving the

319247
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plaintiff timely warning according to law.” It is in reference imp. 
to this question, it appears to their Lordships, that the learned JTJ
Judge fell into some grave errors in addition to those already u,|;|
mentioned. For instance, at page 39 of the record, he says:—

A party who crosses a railway is obliged to look, there is no doubt Thunk 
about that, but to what extent lie is obliged to look is a question which is It. Co. 
disputed. It seems to Ik* considered now that it is sullivieiit if a party r*
. . . looks both ways on approaching the track. He need not necessarily Mt Au ink. 
look again just before crossing. That is the Kuglish law. Lord Atkinson.

Tills is an entirely erroneous view of the English law. Whe
ther in a ease of this character, the plaintiff's negligence was the 
sole cause of his own misfortune, or whether lie was guilty of 
contributory negligence are questions of fact to be decided in 
each ease on tin* facts proved in that ease. Then* is no such rule 
of law in England as that if a person about to cross i line of 
railway looks both ways on approaching the track, lie 
need necessarily not look again just before crossing it. Neither, 
is it true, as the learned Judge apparently supposes, that ac
cording to the law of England a plaintiff who is guilty of negli
gence cannot recover damages. On the contrary a plaintiff 
whose negligence has directly contributed to the accident, that 
is, that his action formed a material part of the cause of it, can 
recover, provided it be shewn that the defendant could, by the 
exercise of ordinary care and caution on liis part have avoided 
the consequence of the plaintiff's negligence.

Again, on the same page, he says:—
So far n* the contest at ion in concerned it U not that there was not a 

man there. I do not think it is in the contestation that there should have 
been a man there. The real point at issue is that there was no warning, 
nml this absence of warning consisted in the fact that they did not whistle, 
mid that there was no warning from a man on the tender. These are the 
two faults which you can llnd against the company, and you may liml 
them guilty of only one or both of them.

The answer of the jury to the 4th question was evidently 
based on this finding. Where a statutory duty is imposed upon 
a railway company in the nature of a duty to take precautions 
for the safety of persons lawfully travelling in its carriages, 
crossing its line, or frequenting its premises, they will be respon
sible in damages to a member of any one of these classes who 
is injured by their negligent omission to discharge, or secure 
the discharge of. that duty properly, but the injury must he 
caused by the negligence of the company or its servants. If. 
as in the example taken by Lord Cairns in the Dublin, Will,loir 
r ri Wiffnril liailiray v. Ninth ry, 3 A.(\ 11 •"*“». at 11611, the folly 
and recklessness of the plaintiff, and not the admitted negligence 
of the company tie the cause of the injury to the plaintiff, then 
the negligence of the servants of the company in omitting to
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whistle, for instance, as the train approached a station or level 
crossing would “be an incuria, but not an incuria dans locum 
injuria’.”

In Davcy v. The London and South Western Railway Com• 

pany, 12 (j.B.I). 70, this principle was applied.
In the last passage quoted from the charge of the learned 

Judge in the present case, he never pointed out to the jury that 
it was necessary, in order that the plaintiff should recover, that 
the omission to whistle or to give the warning, or both com
bined, and not the folly and recklessness of the plaintiff himself, 
caused the accident. For all that appears, the omission to 
whistle might not have contributed in any way to the happening 
of the accident. The jury, instructed, as they were, may well 
have been under the impression that the two alleged hr. , -he* 
by the company of its statutory duties—the two faults of which 
the jury found them guilty—rendered them liable whether or 
not those faults caused to any extent the injury to the plaintiff 
or the contrary.

These are, in the main, the reasons which led their Lordship* 
to the conclusion that a new trial should be directed. Since the 
parties have arrived at a compromise, their Lordships haw now, 
however, only to intimate that they will humbly advise His 
Majesty that the appeal ought to be allowed.

Appeal allowed and 
new trial ordered.

X.B. :—Vending the np|»eid a compromise had lieen effected M\t. the 
partie-*, notwithstanding which the appellant* desired the opinion of the 
Committee upon the point* raided, to which suggestion their Lord<lii|>s in
timated their consent on the argument.

CANADIAN NORTHERN WESTERN R. CO. v. CANADIAN PACIFIC 
R. CO.

Alberta Supreme Court, Berk, ./. August 21, 1913.

1. Railways (g I—1 )—Fbanuhisks and rights—Right of uomimon tnn,
WAY TO BUILD ON UNUSED RIGHT-OF-WAY OF PROVING!\l RVI.W tY.

A provincial railway company that ha* neither graded iw hiiilt 
track* upon a rightof-way acquired by it. cannot prevent a li -mini'-n 
railway company from expropriating the land* *o held by the provin
cial company and utilizing them for the actual construction of i rail
way authorized by the Parliament of Canada.

2. Injunction (g 11/—109)—As to railway tracks— Constri < 11"\ bt
Dominion railway on right of-way or provincial railway.

A Dominion railway comjmny will not lie enjoined from expropriit- 
ing and building track* on a right-of-way acquired by a provin a I rail
way company, where the latter ha* not yet utilized it f< r railway 
purpo*e*; the right* of a Dominion railway company being in *u<‘h 
ca*e superior to tho*e of tbe provincial company.
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3, RAILWAYS (fiir It—hi i—i'OXKTBl I TIUN OK—"loiMMi" Ul IXVo RAH

The “joining” of two different lines of railway for which the leave 
uf the Hoard of Railway (’ominisHioners i* required under the Railway 
Act, R.S.C. 1006, eh. 37 (see. 227 ) means joining on the same level 
so as to enable ears to Ik* transferred from one road to the other.

4. Railways (8 H B—16)—-Construction of—“Crossing” uy axotiikb
RAILWAY.

The “crossing” of two different line of railway for which the leave 
of the Board of Railway t'ommis^ioners is required under the Railway 
Act, R.S.C. 1006, eh. 37 (sec. 227 I means the pacing of the tracks 
of one railway on. over, or under, the tracks of another by meeting at 
any angle, continuing at the same angle to the opposite side of the 
track crossed and immediately leaving the track crossed.

Trial of un action for tin injunction uiul i hi magi-s. involving statement 
rights under the Railway Act of Alberta and the Railway Act 
of Canada.

The action was dismissed.
8. H. Woods, K.C., and 8. W. Field, for plaintiff.
Frank Ford, K.C., and l/. A. Walker, for defendant.

ALTA.

s. c.
1913

XuimiKiiv 
R. CoKN

'it. rli"

Heck, J. :—The plaintiff company is a provincial company 
incorporated by eh. 48 of 1910, 2nd seas. Alberta.

The Alberta Railway Act is eh. 8 of 1907. See. 72. under 
the caption “Location of line” provides for the preparation of 
a “map” shewing the general “location” of the proposed line of 
railway, the termini and the principal towns and places through 
which the railway is to pass, etc. and provides for the submission 
of this “map”—which I have been in the habit of calling the 
“location map”—to the minister for his approval. The map of 
the plaintiff company submitted to the minister is designated 
in the statement of claim as the “route map." It is for a line 
between (’amrose and Alsask and was approved on February 29, 
1918.

The same section of the Alberta Railway Act—see. 72— pro
vides that upon approval of the “location map” or “route map” 
the company shall make a “plan, profile and hook of reference,” 
see. 73, that the plan, profile, and hook of reference shall be 
submitted to the minister for his sanction ; and see. 74 that upon 
being sanctioned they shall he deposited in the public works de
partment and copies of appropriate parts registered in the land 
titles offices.

This plan is the plan that is designated in the statement of 
claim as the “location plan.” The location plan relating to the 
lands in question in this action was sanctioned by the minister 
on July 27, 1912, and registered on July 31, 1912, as plan 7951 
A.J. Sec. 75 provides for the revision of the location plan and 
the certification of the alterations by the minister and the regis
tration of a certified copy thereof in the land titles office. The 
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plaint iff* company obtained approval of a “revised location 
plan” on September 25, 11112, of a portion of the lands in -lis 
pute and registered it on October 2, 1912, as plan 1674 A M 
The dote of tile registration of the revised route map is staled in 
tile course of the evidence to be December 11, 1912, but this 
seems to be an error. The then proceeded to
acquire title to the lands in

The defendant company—which as everybody knows •, 4 

on company—obtained the approval of the minister of 
Railways and (.'amils under see. 1.77 of the ( Dominion 1 Kail, 
way Act (R.8.C. eh. 37) to its “location map” or “route map” 
covering the area in dispute on March 15, 1912, and the sanction 
of the Hoard of Railway Commissioners to its “location plan" 
covering the lands in question under see. 159 on August 24, 
1912, and under see. 237 (crossing of highways) on Scptemlier 
28, 1912, and registered it in e of sec. 160 in tin land
titles otlice on October 24, 1912, as plan 2624. The defendant 
company has also some specific claims of title to some of tIn
lands in question. The lines of the two railways as shewn by 
their respective location plans—though at diItèrent levels both 
cross each other and also join each other so as to run along much 
the same “right of way” at several places in what plaintiff's 
counsel designates the “confliction area” or the portion «»!' tin- 
railway route covering the lands in dispute. The plaint ill mn 
pany’s claim is for an injunction and damages. The defendant 
company pleads “not guilty by statute” ' g the following 
statutes: its charter 44 Viet. ch. 1 (I).), and amendments: the 
Railway Act, R.S.C. 1906, eh. 37, secs. 5, 151, 157-192, 3H6. ami 
amendments thereto and (by aim eh. 70, statutes of
Canada, 1891, all public Acts.

By aim ?nt the defendant company sets up a counter
claim as follows:—

1. The plaintiff claims the right to and intend* to build a line <d rail 
way in accordance with plan 1(174 AM. mentioned in the plaintiff - -t.it-- 
nient of claim and intend* to place it* railway line* or track* a- itl-e 
railway line* or track* of the defendant a* authorized to lie coie»trii-?"l 
and the plaintiff company ha# not obtained leave from the Hoard ->t Kail 
way Vnmmi**ioner* of Canada a* reipiired by *ee. 227 of the Rail» -. A-t. 
R.S.C. HlOrt. ch. 37.

2. The defendant therefore claim* an injunction restraining the plain
tiff, it* servant*, agent* or workmen from placing any railwu- line* -r 
track* aero** the railway line* or track* of the defendant until -u time 
a*, if at all. it obtain* leave from the Hoard of Railway Commi'-i 1 • for
Canada, authorizing rucIi crossing.

I re state the dates ill connection with the several maps and 
plans :—

Plaintiff company :—

6

06

03384147
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Locution or route map : approved February 2d, 1912.
Location plan : sanctioned July 27, 1912; registered July 31, 

1912.
Revised location plan approved September 20. 1912; regis

tered October 2, 1912.
Defendant company :—
Location or route map : approved March 10, 1912.
Location plan : sanctioned as to route August 24, 1912; as 

to highway crossings, September 28, 1912; registered October 
24. 1912.

The first question I have to consider and decide is, to put it 
broadly, whether the between tin two companies re
garding the construction of their respective lines through the 
“confliction area” is one to be settled by this Court or by the 
Hoard of Railway Commissioners. In this connection much 
irgument was directed to the provisions of sec. 227 of the Rail
way Act on which the defendant company bases its counter
claim. The first sub-section of tliat section reads as follows :
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The railway lines or tracks of any company shall not cross or join or 
lie crossed or joined by or with any railway lines or tracks other than 
those of such company, whether otherwise within the legislative authority 
of the Parliament of Canada, or not until leave therefore has lieen obtained 
from the Hoard as hereinafter provided.

In my opinion, that section has no application to the case in 
hand. It seems to me that the evidence establishes a ease sub
stantially of both companies claiming a right to build upon the 
same right of way and that at different levels; that one railway 
“joining" another means joining on the same level so as to en
able cars to be transferred from the tracks of one road to the 
tracks of another; and that “crossing” means the passing of 
the tracks of one railway on over or under the tracks of another 
by meeting at any angle, continuing at the same angle to the 
opposite side of the track crossed and immediately leaving tin* 
track crossed.

A plan is tiled shewing the interference of one line with 
the other. It shews one line wholly or partially superimposed 
upon the other at different levels and although in one or per
haps two instances it shews also a crossing, the crossings are 
merely incidental to the impossible supposition that each line 
were actually constructed according to tin* plan. It is for this 
reason that I think section 227 has no application to the case.

If I am right in this view, what I have first to consider is 
whether either of the two companies has a predominant right 
over the other; so far at least as concerns the construction of 
their respective lines. The proper conclusion is, I think, that 
to this extent at least, and speaking generally, Dominion

D7D
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railway legislation prinui facie predominates over provincial 
railway legislation, that Parliament in legislating in relation to
Dominion railways may as far as may he reasonably .. .....
to effect the object of its legislation impose obligations upon a 
provincial railway, that where Parliament has legislated with 
relation to a Dominion railway—as it has by the Railway Act 
and the defendant company’s charter—what it has ena.-ted 
cannot he derogated from by a provincial legislature and con
sequently had 1 thought it necessary for the decision of tin- 
questions involved in this action to have expressed an opinion 
upon see. 227 of the (Dominion) Railway Act with regard to 
crossings and junctions, I should have held both that if was 
within the power of the Dominion Parliament and also that it 
purported to and «lid apply to a provincial railway.

I have sni<l that, it seems to me, speaking gem-rally, a Dom
inion railway will have predominating rights over a provincial 
railway, prinui facie:—What I mean to imply is that all other 
things being equal the predominance is not to lie doubted; hut 
that the subsequent history of either railway may perhaps give 
the provincial railway a status; which can he interfered with 
only, if at all, to a restricted extent.

It is not m-cessary for me to consider what would he the 
respective rights of these two railways if, for instance, th pro
vincial railway were actually constructed. I must asc- train 
from the evidence the actual position and condition of each rail
way at the time of the commencement of this action. I have 
already stat«-d the evidence with regard to maps and plans. I 
doubt whether—neither line being actually constructed even 
to tin- extent of being graded—any other facts than th maps 
and plans ami the different certificates attached to them are 
important. However thes<- seem to lie the facts.

The defendant company mad«* a preliminary survey of its 
route through the district in question between September and 
November 26, 1911 ; the line was staked out on tin- ground- 
marking “stations” at intervals of 100 feet or less and indi
cating curves ; the results of this survey were indicated on a 
key-map, ex. 33: from this key-map was made the defendant 
company’s location or rout«* map (ex. 29<7); ami the located 
line shewn on this latter map was then marked in red ink on 
the key-map.

Prior to the commencement of the action on May 3, 191-1. con
tractors to the defendant company were working in tin- dis
puted area constructing the graih- for the defendant company 
along its located route. The plaintiff company, on several 
affidavits, on that day ohtaim-d an «/ parte injunction to re
strain the defendant company. This injunction was shortly 
afterwards dissolved.
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The Canadian Northern Braneli Linen Co., a railway com
pany having a Dominion charter, had Home time prior to 
I)ecem1s*r 22. 1911, prepared a location or route map ( ex. J21. 
The survey upon which this map watt made was utilized hy 
the plaintitT company ; both these companies being part of “the 
Canadian Northern Railway system.” Hut it was not con
sidered satisfactory as to a part, in consequence the plaintilT 
company had a recognizance made in January, 11*12, which was 
completed on January 22. 11*12. and covered the greater part of 
the “confliction area.” It was from this map #ex. .12 and this 
recognizance that the plaintilT company's location or route map 
(ex. 29< ) was compiled. The evidence satisfies me that the 
engineers of the plaintilT company when making their recogniz
ance in January, 11*12. saw on the ground many evidences of 
the survey of the engineers of the defendant company, made 
in September, October and November. 11*11 : and that they 
could without difficulty have ascertained assuming that they 
did not know—what company had made the survey and if 
they had wished—whether or not the survey had been aban
doned. I'pon these facts I am of opinion that nothing lias 
tak'-n place to prevent the rights of the defendant company 
predominating over those of the plaintilT company.

The H.N.A. Act see. 1*1 confers on the Parliament of Can
ada authority “to make laws for the peace, order and good gov
ernment of Canada in relation to all mailt rs not tomintj ait It in 
tin rinsing of subjtcts by this Art assignat t xtlasirt /// to tin 
Ligislatarts of tin Vrovinas; and for greater certainty, hut 
not so as to restrict the generality of the foregoing terms of this 
section it is declared that - notwithstanding anything in this 
Act l the exclusive legislative authority of the Parliament of 
Canada extends to all matters coming within the classes of sub
jects next hereinafter enumerated, that is to say :
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(491 Such cluw of subjects as are expressly excepted in tin- enumera
tion of the rhinites «if subjects hy the Act assigned exclusively to the legis
latures of the provinces.

And any matter coming within any «if the claves of sulijis-ts enum
erated in this section shall not lie d«‘cmcd to come within the class of 
matters of a local or private nature comprised in the enumeration of the 
f!u»*«'« of subjects by this Act assigned exclusively to the legislatures i.f the 
provinces.

By sec. 92:—
In each province the kgislature may exclusively mike laws in relu 

tinn to matters coming within the dusses of subjects next hereinafter 
enumerated, that is to say:—

110) l>H*al works and umlertakings other than such as are of the fol
lowing • lasses; —
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(o) Lines »f steam or other ship*. railways, ciiimN. telegraphs. .nul 
other works and undertakings connecting the province with any other or 
others of the provinces, or extending beyond the limits of the proxin.

In the result then the Dominion Parliament has exclusive 
legislative authority—under its authority to make laws for the 
peace, order and good government of Canada—in respect to 
lines of railway connecting any Province with any other Pro
vince or Provinces or extending beyond the limits of any one 
Province ; this being one of the expressly declared instances 
included in that general authority ; and the Provincial !.. is- 
lai ures have exclusive legislative authority with respect to 
lines of railway not extending beyond the limit of tile Pro
vince authorizing such line of railway.

To be concrete, the Dominion Parliament has exclusively 
legislative authority with respect to the Canadian Pacific h’.iil 
way Co., the defendant company ; and the Legislature of the 
Province of Alberta exclusive legislative authority with respect 
to the Canadian Northern Western Railway Co., the plaintiff 
company. These legislative bodies while each exercising its 
apparently exclusive jurisdiction have conferred, each ii|mii 
its own creature, powers apparently equal and a eonflic: has 
arisen.

In Ttnnant v. Vn'on Hank, | 18941 A.C. 31, 63 L.J.P.i 
5 Cart. 241, it is said :—

The objection taken . . . would lie unanswerable if it could be 
shewn that by the Act of ISU7 the Parliament of Canada is ah-olm-U •!.- 
barred from trenching to any extent upon the matters assigned to tin- pro
vincial legislatures by sec. 02. Hut sec. 01 expressly declares t'-at "w.l
ici that amt in y anythiny in thin Art," the exclusive legislative ................. .
the Parliament of Canada shall extend to all matters coming within the 
enumerated classes; (non-provincial railways, sec. 01. el. 20; see. 02. el. 
|0(a) ) which plainly indicates that the legislation of that Parliament 
long as it strictly relates to these matters is to be of paramount nuthm iiy 
To refuse effect to the declaration would render nugatory some - l the 
legislative powers specially assigned to the Vnnadian Parliament.

In the City of Montreal v. Montreal Street Hail way, 43 Can. 
S.C.R. 197, Mr. Justice Dull' gave the opinion of the majority 
of the Court which was sustained by the Judicial ('ommitti'f 
of the Privy Council, |1 D.L.R. 681. 11912] A.C. 333: lie

It is impossible for the Dominion to legislate fully, in respect ■ t its 
railways, without passing legislation touching and concerning i.iilxvays 
which are provincial. To the extent of that necessity we arc justiiicd in 
implying a power in the Dominion to legislate for the provincial railways 
notwithstanding the circumstance that, broadly shaking, the evimivs 
legislative jurisdiction in re*|iect of the provincial railways has been com
mitted to the province.
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The Judges of the Supreme Court of Cenacln in lit Albirlu 
11/itfway Arif 12 Il.L.R. 150, 4H Can. S.C.R. 0. expressed the 
following opinions:—

Davies, J., any* :—
The exclusive power to legislate with respect to Dominion railways is, 

In sulisee. 2!t of see. 01 of the It.VA. Act conferred upon the Dominion 
Parliament. It is a “matter coming within one of the classes of subjects 
enumerated in sec. 01” and. being such, is “not to be deemed to come within 
tho'C classes of subjects assigutsl exclusively by that Act to the provincial 
legislatures.”

The provincial legislature, while having full power to authorize the 
construction of a local or provincial railway, cannot in so doing cither 
override, interfere with or control or affect the crossing or right of crossing 
of n Dominion railway by a provincial railway, legislation resecting the 
crossing of Dominion railways by provincial railways is exclusively vested 
in the Dominion Parliament and ladtig so vested by virtue of one of the 
enumerated sub-sections of sec. hi is explicitly withdrawn front the juris 
diction of the local legislature.

Mington, J., says :—
The Dominion Parliament having by virtue of its exclusive powers over 

the enumerated subjects in see. 01 of the M.X.A. Act created a corporate 
power and thereby conferred on one or more persons the power to construct 
or cause to lie constructed a railway, that railway cannot Is- crossed by 
any other railway company which, with its work, is only the product of 
the somewhat analogous powers given by section U2 to provincial légis
latures over “local works and undertakings.”

I am with great respect, quite unable to understand how any express 
and exclusive dominating power such as given by the Act to the Dominion 
despite the so-called exclusive authority subject thereto* given 
the provinces is ever in any ease to be minimized, much less deleted 
from the Act, la-cause of some apparently inconsistent power given to the 
provinces. If need lie to discard either, it is the subsequent and subordin
ate power that must lie deleted as it were, in order to give the precedent 
and paramount power its full effective operation.

Duff, J., says :—
legislation therefore, authuriziny the altrrin</ fur railway pur puses uf 

thr structure uf the irurks uf a Dominion rail inn/, ami tin i mini mi uf trains 
anr the works as al terni, is legislation lijain a subject which, as subject 
matter for legislation, neeeoaarily falls within the field exclusively assigned 
to the Dominion.

In that view, it seems to follow that, when you have an existing Dom- 
inion railway all matter» relating tu physical interference with tin works 
uf that railway or the management uf the railway should lie regarded as 
wholly withdrawn from provincial authority : Fisheries ("use. 11 M|>H | 
A.C. at 716; Mathieu V. Xelson d Furt Sheppard It. Co., 11HüU] A.C. at «128.

Anglin, J., concurred with Davies, J.
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In flic present case there is, it is true, no particular ««<• 
tion which I am called upon to construe but rather taking tin- 
wide and predominating authority of the Dominion Parliament 
with respect to Dominion railways and the exercise of that 
power by the passing of the Railway Act, and the constituting 
of the defendant company as a railway company, the n Milt 
is, in my opinion, that that company has a status so In in 
tangible that while exercising its rights of construction it e.ui 
not be interfered with by a provincial legislature or its creature 
except in so far as the railway legislation of the Dominion Par 
liament permits it. I think that is its position— a position from 
which no public grievance need be feared inasmuch as Parlia
ment may be depended upon to provide fairly for such .use* of 
conflict as may arise.

I am of opinion, therefore, that the plaintiff company, in 
its present condition at least, of being an unconstructed rail
way, can in no way interfere with the construction of th <!<• 
fendant company’n railway. It is a natural, if not a liceessir 
inference also that the lands of the plaintiff company, in its 
present condition, even though acquired for the purpose of 
constructing its line are—the words of the (Dominion i Kail 
way Act, being apt, as I think they are—subject to expropria 
Pon by the defendant company. In this view it is quite un
necessary for me in this action, to enquire into the character of 
the title of either of the parties to any of the lands in question, 
and nothing logically remains for me to do but to dismiss tin 
plaintiff's action with costs. The defendant’s counterclaim will 
be dismissed without costs.

There will be judgment accordingly.

Action riisni 'ssi <1.

REX v. WEISS 
REX v. WILLIAMS.

I Decision No. 2. |

Alberta Supreme Court. Stuart, ./. Aio/u/tl 14. 1913.

I. Ckbtiobabi i 8 1 A—3)—lx crimixai. cask — Axcii.laby WRIT l\ All» 
of habeas corpus.

A aeeond motion for n certiorari in ni<l of a habeas rorpnv I ring 
purely ancillary, may In* nude before another judge after the di«- 
mi-tsal of one application on the Name facta, in like maimvi a* a 
motion for a writ of habeas corpus may be renewed befoiv mother

| Aa to the province of Ontario, there ia a statutory re»t ion of 
renewed application a for habeas corpus, with a right of appcil n -ub 

atitution; see article in 1 Can. Vr. Va*. 213.]
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2. Criminal law ( 8 11 f• ‘2—HI )—Plea or u thefoik Acqrn Prior vox- ALTA.
\K I n x qUABHKI) ON I’ESTIORAHI REVIEW ON l ill MERITS ÎACK -------
OF 81'mvlKNT EVIDENCE. S. C.

Where n prior conviction liy a magistrate upon a inmimury trial 1913
wan qua slu'd on vcrtioraii upon the ground that there was not mi HI- -----
oient evidence upon which the magistrate could properly make a con- Hex
viction, the order to quash is to lie viewed as having been made by the i\
vuurt in the exercise of its inherent jurisdiction to supervise the pro- Weiss.
leedings of inferior courts as distinct from u ground of absence of ------
juridiction in the latter; the quashing of the conviction under such Hex
circumstances is equivalent to an acquittal on the merits and may. v.
under Cr. Code Huit», sec. IHiT. Ik* pleaded on a plea of autrefois an/ni/ Williams.
to a second charge of an attempt to commit the same offence.

I A*, v. Weiss (No. I). 13 D.L.ll. I tiff, dissented from, upon this

3. Criminal law i 6 11 <i 2—HI »—-Former .ieupwihv Dm eri vt okeexvek
—CoXMPIHACY AND ITS NIIME<TMAITEIL

A conspiracy to commit an indictable offence i- quite distinct from 
the oil dice alleged to have lieeii the subject of the conspiracy, md a 
former acquittal for the offence itself is not a bar to a subsequent prose- 
ctition for a conspiracy to commit it, although founded upon the same 
evidence.

4. Criminal law (8 M A—31)—Pkei.imin xicv ExqciRY—Several uixkoeh
—Arkeht ox one only.

Where several informations for various offences are laid against 
the same person, the magistrate will have jurisdiction under Cr. 
Code 111106), see. <108, to proceed with preliminary enquiries is to all 
of «u.di charges although the accused was arrested and brought liefore 
him by virtue of a warrant of arrest issued upon one information only, 
subject to the right of the accused to a reasonable adjournment.

5. Arrest l g I A—1)—Criminal vase Hemi.ahity—Charm: for at
TEMPT AFTER ACQI ITTAL FOR I'll IN (I PAL (It EE ME MATTER OF llE-

All arrest upon a warrant for an attempt to commit an indrtalde 
offence is not illegal merely because a pie i of autrefois aequil was 
available to the accused in respect of a prior acquittal for the principal 
offence, upon the charge of which the attempt might have lieen enquired 
into and punished, if the evidence warrant «si it. bv virtue of Cr. Code 
(MilMil. sec. 1)4».

ti. Criminal law i 8 11 A—31)—Preliminary i n«ji iky—Hem i.aruy of
arrest—Charles other than that for which warrant ishi ei>.

Where a conviction made on summary trial by a magistrate for 
tlic principal offence was quashed, but an information was afterwards 
hi id against the same defendant for an attempt to commit the prill 
'•ipal offence, and the defendant was brought liefore the magistrate in 
pursuance of a warrant «»f arrest for the attempt, the magistrate's 
duty was to dismiss the charge for the attempt, but lie was not bound 
to discharge the accused from custody and await his re-arrest. Isi- 
f"i<* proceeding with preliminary enquiries upon charges of other dis- 
tinet offences for which informations had been laid before him.

|/.*< Haptiste Haul ( No. 1 i. 7 D.L.H. 24. 20 Can. Cr. Cas. 13»; lie 
Hu,,/,sir faut (No. 2». 7 D.L.H. 23. 20 Can. Cr. Cas. HU ; and It v. 
Huris, 7 D.L.H. 008, 20 Can. Cr. Cas. 293. distinguished.!

Motions in both cases for writs of habeas corpus and cer
tiorari in aid.

A previous application had Imen refused by Heck, d., tics v. 
H’hw it al., 13 D.L.R. 166.
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The* motions were dismissed, hut for reasons different from 
those assigned on the prior application.

Joseph Shaie, for the Crown.
A. A. Mcdillivray, for the accused.

Stuart, J.:—These are second applications hv the defend- 
ants for writs of habeas corpus and certiorari in aid, after two 
first ones have been dismissed by Mr. Justice Keek. The i 

Wnj.iAiis. fused were charged before Mr. Sanders, police magistrate, for
---- the city of Calgary, on June (>, 1913, and by their consent were
UB ' tried and were convicted of cheating at playing a game with 

dice, contrary to sec. 44*2 of the Code.
Certiorari proceedings wore taken, and the conviction was 

i|unshed by Mr. Justice Deck, upon the ground that there was 
not sufficient evidence upon which the magistrate could properly 
convict. Five new informations were then laid before Hi same 
magistrate against both defendants; one for an attempt to emu- 
mit the offence for which they had been convicted, and others 
against each defendant separately for conspiring with the otln r 
in the one ease to cheat sec. 573), and in the other case to defraud 
(see. 444). The defendants were then arrested upon a - iigle 
warrant to apprehend, which was based only on the information#! 
against the two together, charging them with the attempt to 
cheat. The defendants were brought before Mr. Sanders. and 
by the agreement of counsel for the Crown and for the dvlVu- 
dants, the evidence taken on the former hearing was treated 
as having been repeated. Xo additional evidence was given. 
Counsel for the accused raised objection to their being a^ain 
proceeded against on any of the charges on the ground that, 
having once been convicted of the offence of cheating (see. 142 
and having succeeded in having that conviction quashed, they 
were entitled to the benefit of a plea either of autrefos convict 
or autrefois acquit.

The magistrate refused to accede to this contention and 
committed the accused for trial. It was agreed before me that 
there was a commitment upon each charge, although a copy of 
only one commitment, viz., that of Weiss, on the charge of con
spiracy to defraud is to be found among the papers.

Counsel for the Crown objected that a second application 
for certiorari could not be entertained, because the matter had 
now become res judicata. As I intimated on the argument, I 
think this principle cannot apply where tin* application for nr- 
tiorari is only in aid of halo as corpus. Repeated applications for 
habeas corpus to one Judge after another are allowed by law, 
and surely a purely ancillary application, which is necessary 
for the proper hearing of the main one can be repeated also. 
With regard to the possibility of the defendants being able to
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plead either autrefois acquit or autrefois convict, counsel for 
the ('row11 also contended that inasmuch as these pleas are only 
available where the Court in which the former proceedings took 
place had jurisdiction and inasmuch as the theory upon which 
the Court acts in quashing a conviction upon ccrtiorur'• be
cause of lack of evidence to warrant it is this, that in the ab
sence of evidence, the magistrate had no jurisdiction to convict, 
therefore, the suggested pleas could not he brought forward. I 
cannot, however, agree with this contention. In a number of 
cases in our own Courts, as well as in Ontario, the question 
whether the Court can quash a conviction upon artinrur for 
hick of evidence has been raised, and I think there have been 
expressions used which would suggest that the theory was such 
as Mr. Shaw contended for. See AY//, v. ('outson, 27 O.H. 59. 
at 62. hut it seems to me quite impossible to argue seriously 
that it is on account of the want of jurisdiction in a magistrate 
that the Court quashed a conviction where there is no evidence 
to support it. Where, in a civil action, the defence oilers no 
evidence and the plaintiff is given judgment, and on appeal 
the judgment is reversed because there was no evidence at all 
upon which a verdict could be based, no one ever suggests that 
there was any lack of jurisdiction in the Court. In lit,r v. 
Smith, 101 Eng. Hep. 1502. 6 T.H. 588. Lord Kenyon, in giving 
the reasons for the judgment of the Court in quashing a con
viction, puts it plainly upon the ground of utter absence of 
evidence. No question of absence of jurisdiction is suggested. 
It appears to me, therefore, that the absence of any evidence to 
support the conviction is a distinct ground for n rtiorari and for 
quashing a conviction upon which a superior Court has power to 
art in the exercise of its inherent jurisdiction to supervise the 
proceedings of inferior tribunals. Indeed, it is so treated in 
llalshury, vol. 10, at 199.

Mr. Justice Beck, in giving judgment on the former appli
cation for habeas corpus, said :—

There in, of course, no doubt flint the applicant* on the charge of 
cheating, under «*<•. 442. might have been convicted of an attempt to 
wniinit that offence, had the evidence established an attempt (see. 0401, 
and therefore, so long a* the conviction for the actual cheating remained 
in force, a plea of autrefois ronrirt would have Ins-ii a complete defence 
to the charge of attempt (('*<’. see. !MI7 ) ; so. too. if they had lieen nr- 
lotted on the charge, the plea of autrefois an/it it would have lieen a good 
|d«u to a subsequent charge of an attempt : lb. : lies v. 1'amnun, 4 ( an. 
Cr. ( as. 385.

And again, he said :—
Hie conviction on the charge of cheating having lieen qua «lied, it i« as 

if no conviction had lieen made.
With these views I entirely concur, except with regard to
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ALTA. flic implication that there never was an acquittal. It seems to 
me that the plea of autre foi* convict is quite impossible. l„.. 

1Q13 cause there is now no conviction, hut 1 think the situation must
---- he different in regard to a plea of autrefois acquit. My n i,
,lKX is that my brother Heck did not go on to consider whether tli-1.

was not, in effect, an acquittal. The exact point which troul-b s
me seems not to have presented itself to his mind. ......... .
ginal conviction was not quashed for any defect in the rerun!, 
nor for any mere mistake in the judgment pronounced, hut mi 
the simple ground that there had hern no evidence at all from 
which an infer-nee of guilt could reasonably be made. Jn other 
words, the conviction was quashed on the merits of tin- >
It is true there never was an acquittal by tin* Court which ori
ginally tried the accused, hut all the proceedings in that ( oiirt 
were brought into the Supreme Court by certiorari and :ln 
Judge of that Court assumed charge and jurisdiction over tin 
whole matter and, having done so, lie quashed the conviction on 
the merits of the evidence. Surely this must be treated ns 
equivalent to an acquittal. There is a strange lack of pie. dmit 
on the question of tin- position of a person whose conviction l t> 
been quashed on certiorari. Certainly, in practice, no matter 
what the ground of quashing, there is seldom, if ever, an at 
tempt to proceed before the magistrate again. It may he that, 
on the principle of litq. v. Drury, IS L.J.M.C. 18!), 3 C. w: K. 
11)3, cited by Mr. Justice Heck, where the conviction has h.rii 
(plashed by artiorari, for some mere technical defect, tin ac
cused is still liable to be brought before the magistrate again. 
However that may be, 1 cannot see how lie can he so liable 
where the conviction has been quashed for lack of evidence to 
support it. Looking at the matter in a strict technical way. the 
result of the quashing of the conviction may, indeed, only In
to leave the proceedings ns they stood at the moment prior to 
conviction. Hut suppose a writ of proccdnulo were issued, and 
the magistrate were ordered by it to go on and bring the case 
to a proper conclusion, what could he do but enter an 
in deference to the order of the superior Court? Surely such 
a course, even if technically possible, and 1 do not know whether 
it would be so or not, should not be considered necessary before 
the accused can lie said to have the benefit of an acquittal. For 
these reasons I feel compelled to diverge somewhat in opinion 
from my brother Heck, and to hold that the accused were actu 
ally acquitted of the charge of cheating, and that such acquit 
tal must give them the benefit of a plea of autrefois acquit when 
charged with an attempt to commit the same offence.

Having reached this conclusion, I have to consider the fur
ther contention made on behalf of the defendants, viz., that, hav
ing been wrongfully arrested on the charge of attempting to

Williams.

0705
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cheat, which was the only charge in respect of which a war
rant to apprehend was issued, they were therefore illegally be
fore tin* magistrate, and it was unlawful for him to deal with the 
other informations, viz., those charging conspiracy. It was 
contended that the decision of Mr. Justice Reek, in /«*< Baptist» 
Paul (No. 2). 7 D.L.K. 25, 20 Can. Cr. Cas. 161. and Mr. Jus
tin- Walsh, in Rct v. Paris, 7 D.L.R. 608, 20 Can. Cr. Caa. 
•JiKI, were in point, ami that I should follow those decisions 
rather than that of Mr. Justice Simmons in H< Baptist» Paul 

No. 1). 7 D.L.R. 24, 20 Can. Cr. Caa. 159.
Rut it seems clear to me that the present ease is distinguish

able. In both the Paul and the Paris cases, tie- accused bad in 
fact been arrested ami brought before the magistrate in an 
illegal way. in the former ease without a warrant, when a war
rant was essential to the authority of tie- constable to arrest, in 
the latter ease upon a warrant naming not Davis at all. but one 
“Hig Roy of Calgary.” In tin» present ease the situation is 
quite different. There was a proper information laid before 
the magistrate for an attempt to cheat .it a game; a proper 
warrant was issued on this information and upon this warrant 
the accusid were, in so far as legal form goes, quite regularly 
arrested and brought before the magistrate. It is true that it 
turns out that they had a perfectly good defence to the charge 
upon which they had been arrested, viz., the plea of autnfois 
04quit. Rut that «lid not make their arrest illegal. The real 
point is this, whether, when several informations are lahl against 
a man, and in ord«»r to get the man In-fore him. tin- magistrate 
issues a warrant on one information only, with respect to which 
it turns out that he has, to tin- knowledge of the magistrate 
(».e., assuming the magistrate to know on tin- spur of the 
mom«-nt as much about the law as a superior Court Judge docs 
after a "ew days’ conshh-ration), a goo«l defence, ami should h«» 
discharged, has the magistrate power to proceed with the otln-r 
informations without first discharging him and having him rc- 
arrest«*d! It seems to me that sec. 668 of the Co«le covers tin» 
case entirely. That section r«»a«ls as follows:—

When any person iuvii«c<l of an indictable offence i-* la-fore a juMjce, 
whether voluntarily, or u|nui summon*, or after lieing apprehended with 
or without a warrant or while in eu*tody for the Mann- or any other 
offence, the justice *hall proceed to inquire into the matters charged 
against such person in 'the maimer hereinafter directed . . .

It will Is» observed that Re Baptiste Paul, 20 Can. Cr. Cas. 
15!) and 161, 7 D.L.R. 24, 2.*), ami Rex v. Paris, 7 D.L.R. 608. 
were eases umler the summary conviction procedure, to 
which sec. 668 dot's not apply. We have here to deal with 
a preliminary enquiry only. It was th«» magistrate's 
duty to empiire into all eharg«»s pending against tin- ae-
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fused and as long as any requested enlargements w. 
made, the accused had no ground of complaint whatever. Sup
posing the magistrate had dealt with the charge of attempting 
to cheat in the way I think he should have dealt with it. \ . 
by recognizing the existence of a good defence, and had dis

Weiss. missed it, could he not, under see. (>68 have said to them :
Now (lint you are here before me, I have two other charge* ay;i -t 

von of a different nature ; you must remain until I enquire into tlw-e.
Williams. or could he not have dealt with the conspiracy charges first while

stuart, j. they were still “in custody for another offence,” i.r., for the at
tempt, and have committed them, always assuming that any re
quested and reasonable adjournment was granted? I think 
there can be no doubt that lie could have done so. Whatever 
may he the rule in regard to summary convictions, I think see. 
668 clearly establishes a different rule in regard to preliminary 
enquiries. The magistrate had jurisdiction, and could, in his 
discretion, properly commit the accused for trial upon the eon 
«piracy charges, unless the further contention, namely that the 
plea of autrefois acquit was available in respect of these also 
can he upheld. Vpon consideration, I am clearly of the opinion 
that the contention is unsound. The offence of conspiring to 
commit an indictable offence is surely quite distinct from the 
offence itself. One person alone may cheat at a game. Two out 
of three persons playing a game may cheat the third without 
any previous arrangement, and may be jointly indicted, al
though the evidence might not disclose any prearranged plan. 
In the offence of conspiracy, the essential ingredient is the con
cocting of a common plan or design. Not a single step towards 
accomplishment is necessary. The evidence necessary to sup
port the second indictments for conspiracy would clearly not 
he sufficient to support a verdict on the charge of cheating, or 
even of attempting to cheat. All that the Crown needs hen- to 
prove is the arrangement of a common design. The east- is 
really stronger than it was put by Mr. Justice Beck. It is not 
merely a different legal aspect of the same facts. Certain evid
ence was given on which the first conviction was made. That 
evidence was taken as repeated on the present preliminary 
It is true that it is to be the same evidence. But when you in
fer from the facts stated in that evidence that there was. in t'a-t. 
a conspiracy to cheat, you go in quite a different direction from 
that in which you go if you infer that there was, in fact, a 
cheating. In the first case you go backwards, in the second ease 
you go forwards. In the first ease you infer the existence of one 
set. of facts not directly sworn to, in the other you infer another 
fact which was not directly sworn to. Instead of a different 
legal aspect of the same facts, we have a different inference of 
fact from the same evidence. Therefore, not only do I think the
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plea of aotnfois acquit not available, but 1 think tin- common 
jaw plea of ns judicata not available either. On tin* first trial 
there was no question raised as to whether the men had pre
viously formed a common design to cheat. The question was. 
had they in fact cheated. The offence of conspiracy to commit 
an indictable offence is not often charged, because men. for the 
most part, commit crime alone, or if they commit it together, 
they are charged with the act itself. Occasionally only Is the 
evidence seen to suggest a possibility of conspiracy and nothing 
more. The conspiracy is something quite distinct.

There were other grounds for the application mentioned in 
the summons, but they were not mentioned, or. at least, pressed, 
at the argument, and there does not appear to be anything to 
sustain them. The applications are therefore dismissed.

ALTA.
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Re ST. PAUL PROVINCIAL ELECTION. ALTA.

Alberta Supreme Court, Heel:, September 12. 1913. 8. C.
I. Elections (| IV—9ft)—('oxthoverteii Election Act—Service or veti ****"* 

Tiox—omission of page from copy—Effect.
Where service was made on the re*|»ondcnt in a controverted elec

tion proceeding of what purported to lie a copy of tie- |ielition. hut 
from which copy was omitted an entire page of the original, and the 
omitted parts were of a substantial character and imt merely formal, 
then* is a non-compliance with the statutory provision for service 
contained in the Controverted Elections Act. 7 Edw. N il. I Alta, i eh.
2. as to which the Court has no |H»wer to jiermit an amendment hut 
must «et aside the petition on a preliminary objection raiding the 
defect in service.

11 haring of a summons to set aside the petition on prelimin- statement 
ary objections, the following three objections being pressed in 
argument :—

1. That the petitioner was not <|iialilled to tile the |ietition inasmuch 
a« the electoral district not having lieen constituted for a period of three 
month» prior to the election the jiet it inner could not have become <|ualitiod 
with regard to residence for three months therein prior to the election.

2. That the deposit was not made in accordance with the requirements 
of 7 Edw. VII. eh. 2, sec. fi. inasmuch as it appears, so it. is submitted, 
that the real |ietitioner is one Carneau, the defeated candidate, who is 
merely using the name of the nominal |ietitioner and that the money de
posited was the money of (iurneau and not that of the nominal petitioner, 
and that if the nominal petitioner is to lie deemed the petitioner the de
posit is void for maintenance.

3. That the service of a copy of the petition has not been made on 
the respondent as required by the Act.

Frank Font, K.(\, and C. //. tirant, for petitioner.
0. M. Hujtjar, K.C., for respondent.
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Beck, —During the course of the hearing and the a: ju
ment. 1 made some tentative observations upon the first 1 
especially the second ground. I find it unnecessary to cons r 
either of those grounds further because 1 have come to the con
clusion that the last ground is fatal. On the evidence, win. h 
was given orally before me, I found as a fact that what pur
ported to he a copy of the petition served on the respondeat 
had omitted from it an entire page of the original—page "> 
containing a portion of paragraph 7 of the petition, the whole 
of paragraphs 8. 9 and 10, and a portion of paragraph 11. Tie 
result is that the rest of paragraph 11 is senseless. The pm-: ions 
omitted are substantial and not merely formal. It is a case of 
non-compliance with a statutory provision, not with a rule of 
practice—“That service of a copy of such petition has not !»• « n 
made on him as herein prescribed” is one of the grounds - x- 
pressly stated in the Controverted Elections Act (sec. In < 
on which an application can he based to set aside a petition 
Besides the cases referred to hv counsel during the argunnnt 
I have referred to the following : McDonald v. Fra si r, (> K.LK 
140 ; List jar Eh et ion Cast, 20 Can. S.C.R. 1 : Hit rrard Ehr 
Case, 31 Can. S.C.R. 459, with the result that I think the ob
jection is fatal, and that I have no power to allow an amend
ment. The petition, will, therefore, he set aside with costs to 
he paid by the petitioner to the respondent.

Petit on si t asidt

ALLEN v. JOHNSTON.

* i Decision No. 2.)

Alberta Supn'me Court, Berk, ,7. September 13. 1913.

1. Parties (§ IIB—115)—Defendants — Joinder — Covenants i m»fj
lease—Sub-ten a n tn—La n dlokd.

Where the plaintÜT in the one action much (a ) his landlm-l for 
breach of covenant in a lease, and (hi his own sub-tenants t i*n 
join them against using certain water-closets on the demi«nl pre
mises; lie thereby contravenes the Alberta rules against joinin'.' •«-> 
causes of action of these distinct classes and will be put to hi- elec 
tion and required to abandon the one or the other.

2. Action (8 II R—45)—Union, choice, ok form of remedies <>\.
BOLIDATION.

Where a tenant in the one action sues two of his sub-tenant- ut r 
two separate causes of action and it appears that the plaint ill's 
rights in Imtli causes depend on the construction of the lease ft > tint 
plaintiffs landlord, the actions will, on motion, lie consolidât- 1 for 
trial.

Motion by defendants to strike out parts of the statement 
of claim or to compel plaintiff to elect against which of tlv de
fendants he would proceed, ou the ground of misjoinder
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A. C. Grant, for the plaintiff. ALTA.
F. 1). Byers, for the defendants. ^7
Heck, J. :—Two defendants named Armstrong are the plain- 

tiff's landlords under a written lease. The cause of action set ai.i.ex

up against them is that they covenanted in the lease to supply »’•
a suitable furnace, etc., which they have not done ; that they ,r°IINsl<,N- 
were to erect an addition to the building which they have not n«k.j.
done ; that the construction of the building from the point of 
view of sanitation is not in accordance with the city by-laws 
and the plaintiff is therefore in danger of having his business 
as a rooming-house keeper disturbed. Each of the other defen
dants is alleged to be a sub-tenant of the plaintiff and to be 
wrongfully claiming the right to use in common with the plain
tiff a certain water eloset and toilet. Their rigl t to do so de
pends upon the construction of the plaintiff’s -aae from the 
Armstrongs.

It is clear, I think, that the rules do not justify the joining 
in one action of the claim against the plaintiff's landlords and 
his claims against his own sub-tenants. The plaintiff must 
make his election between these two causes of action. If lie 
elects to abandon in this action as against the landlords then the 
question arises—it is raised—whether the plaintiff is not also 
bound to elect as between his two sub-tenants. Ills rights against 
them depend, as I have said, on the construction of the lease 
from the plaintiff’s landlords to the plaintiff. It is eminently 
proper that this question should be decided at the same time as 
against both tenants. I do not think it is necessary for me to 
discuss the rules and the decisions with the view of determining 
whether these two causes of action can In- joined or not. If 
they cannot, the plaintiff could abandon as to one and bring 
a new action against that one. Then it would be proper to con
solidate the two actions. I think I need not put the plaintiff to 
this useless procedure. I dispense with the issue of the second 
writ and consolidate the two actions now. The defendants 
awiinxt whom the plaintiff abandons will have their costs against 
the plaintiff. The costs as between the plaintiff and the de
fendants retained will In- costs in the cause.

Orth r an titling!y.

41 13 D.L.B.
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REX v. GARTEN.

Ontario Supreme Court ( Appellate Division), Meredith, C.J.O., Mario,* n, 
Magee, and Hint gins, JJ.A., and Kelly, J. May 23, 1913.

1. False pretences (81—1 )—Nature of offence—Purchase <u gooh—
I'BEARRANGEMENT TO HAVE CHEQUE IN PAYMENT IHHIIONOl lU H 

Where goods are obtained on the faith of the buyer’s cheque \-n 
in payment therefor, a charge of false pretence of an existing ..r 
present fact, as distinguished from a future event, is sustninalilv. 
although there may have been funds in the hank to the credit .,i the 
drawer at the precise time of delivery of the cheque or of tin- reodpt 
of the goods, if it Im* shewn that the drawer issued other cheque- ,u 
about the ame time, the payment of which had been planned t -«> 
reduce the fund that the che<pic in question would be dishonoured .mil 
that the drawer had no credit arrangements with the bank fm m 
overdraft.

2. False pretences ( § 1—1 )—Nature of offence—Liability of princ ii-al
FOR FRAUD COMMITTED THROUGH INNOCENT AGENT.

A charge of obtaining goods-by false pretences through the giving 
in payment by his agent of a worthless cheque against the juin 
vipal's account will lie against the principal if it be shewn that Vi
la! ter deliberately planned that the cheque should not Is- paid for 
lack of funds at his credit in the bank and had re-sold the goods and 
applied the proceeds to his own use, and this whether or not the agent 
was aware of the fraud.

[/f. v. Qarrett, 0 Cox C.C. 200-, Adams v. People, 1 N.Y. IT re
ferred to.]

Case stated by Morgan, Jun. Co. C.J., presiding in the 
County Court Judge’s Criminal Court of the County of York.

The accused was charged with having, on the 8th day of Octo
ber, 1912, at Toronto, unlawfully, fraudulently, and knowingly, 
by false pretences, obtained from McDonald & Ilalligan cattle 
to the value of $676.28, with intent to defraud the said McDonald 
& Ilalligan.

The learned Judge found the accused “guilty,” but, at the 
request of his counsel, reserved for the opinion of the Court the 
question : “Was there any sufficient evidence upon which I 
could properly find the prisoner Wolf Garten guilty of the 
offence with which he was charged before me as aforesaid 

The conviction was affirmed.
T. ,/. W. O'Connor, for the defendant, contended, referring 

to the evidence, that there was not sufficient before the learned 
trial Judge upon which to find the prisoner guilty of obtaining 
goods by false pretences, under secs. 404 and 405 of the Criminal 
Code, R.S.C. 1906, ch. 146.

J. R. Cartwright, K.C., for the Crown, contended that there 
was sufficient evidence to support the learned Judge’s findings. 
He referred to Rex v. Cosnett (1901 ), 20 Cox C.C. 6 : “To obtain 
goods in exchange for a cheque, falsely representing that the 
cheque will be honoured on presentation, is to obtain goods, not 
credit, by false pretences.”
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May 23. The judgment of the Court was delivered hjt 

Magee, J.A. :—The learned Judge has not stated any facts 
found by him, but has made a copy of the evidence a part of 
his statement of the case. From the evidence it appears that 
Garten carried on business in Toronto, buying cattle, slaugh
tering them or having them slaughtered, and selling the meat to 
butchers. He had for three months a banking account with 
the Rank of Toronto. lie had in his employment for some 
months one Glazer, who did some of the buying, slaughtering, 
an i selling for him. To enable Glazer to buy, he furnished him 
from time to time with money or cheques signed in blank 
by Garten, which Glazer could fill up and deliver to sellers. 
Glazer had thus several times purchased cattle for Garten from 
the firm of McDonald & Ilalligan. cattle-dealers in Toronto, and 
had given them such cheques filled up by him. The sales were 
always made for cash, and the cheques had been paid.

On the 8th October (Tuesday), Glazer (for Garten) bought 
from the firm, through Mr. Ilalligan, eleven cattle. It was not 
a sale on credit, but for cash. The cattle were then in the stock- 
yards of the Union Stock Yard Company, and had to be weighed 
in order to ascertain the total price, which amounted to $676.28. 
Glazer went to the firms office and handed to their book-keeper 
a blank cheque, signed by Garten, on the Bank of Toronto, and, 
under his instructions, the book-keeper filled in the date and 
amount, $676.28, and received the cheque from him. An invoice 
was made out and marked “paid” and given to Glazer. This 
was about 11 a.m. Had he not given the cheque, or otherwise 
paid, the cattle would not have been delivered.

Having thus given the cheque, Glazer went to the stock-yards 
again, and told the drover there usually employed for that 
purpose to what place to drive the cattle. After having done 
this, he went to Garten and told him what he had bought and 
handed him the invoice. That was done before the cattle were 
delivered and before 3 o’clock, but is not shewn to have been 
earlier than two o’clock in the afternoon. During the afternoon, 
the cattle were taken out of the stock-yards by the drover 
and driven to a slaughter-house where they were killed by 
Rabbis, and the meat afterwards sold to Jewish butchers. The 
time or date of the killing is not shewn, nor the dates of the 
sales, but the price of the meat was all collected from Jewish 
butchers by the following Monday and received by Garten.

The cheque was deposited by McDonald & Ilalligan with 
their hankers, and bears the clearing house stamp of the 10th 
October, and was subsequently returned unpaid. When pre
sented, there was only a sum of $1.99 in the bank to meet it.

It appears that there had been $681.80 at Garten’s credit 
there on the morning of the 8th October, but during the day
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four cheques drawn by him were presented and paid in cash 
by the bank. They were respectively for $210.17, in favour of 
Glazer ; $300.17, in favour of one Sigsmond ; and $100 and 
$09.50, both given to one Bercowitz. The cheque for $100 Imre 
Garten’s signature on the hack, for the purpose it was said of 
identifying Bercowitz s endorsement, but whether Garten id 
gone to the bank for that purpose does not appear. All these 
four cheques bore date the 8th October ; but Glazer, who had 
written them out, swore that they were actually issued by 
Garten on the previous Friday, the 4th October. That for 
$210.17 was sworn to be for eleven weeks’ wages due to Glazer, 
which had accumulated because Garten had put him off when he 
asked payment. The other three cheques were alleged by Garten 
to be for preexisting debts for moneys lent Garten. That to 
Sigsmond was given him, Garten said, because he was leaving 
the city, but why it was post-dated is not shewn. When given, 
it was said, Garten asked him not to present it till late in the 
week, but it does not appear that Sigsmond in any way assented. 
No such request to either Bercowitz or Glazer was shewn. 
Glazer, in fact, did not present his cheque till after he had told 
Garten of the purchase of the cattle, and given him the receipted 
invoice; yet no request was even then made, so far as appears, 
by Garten to him not to present the cheque for $210.17.

The cheque given to McDonald & Ilalligan had, according 
to Glazer and Garten, been signed by the latter and given to 
Glazer for the purpose of paying for cattle on the same day as 
the cheque for $210.17. It does not directly appear that Glazer 
had knowledge of the state of Garten’s bank account. He 
asserts that he had not. It is not shewn whether there was any 
change in the bank account between the 3rd and 8th Oetolier.

Glazer’s authority to buy, to the extent and on the day lie 
did, is not impugned, and Garten, who gave evidence on his own 
behalf, did not profess to have been surprised or to have had 
any other expectation than that the cheque would be issued on 
that day. He admits that he learned of its issue when Glazer 
gave him the invoice, but says that it was too late then, being 
in the evening—whereas Glazer says that it was before he, < I Inzer, 
cashed his own cheque, which he did about 2.45 p. m.. and that 
it was before delivery of the cattle. There was, therefore, 
evidence which, if believed by the learned Judge, would shew 
that even the possession of the cattle was obtained by the 
accused after he knew of the issue of the cheque for them and 
could have stopped the delivery. He did not offer to n turn 
the cattle or their products, or to pay to McDonald & Ilalligan 
their proceeds when collected on the 14th October. Instead, he 
claims to have paid with the proceeds, among other sums, two 
promissory notes made in August for $300 and $25n t • nher
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persons, which were not payable till the 15th October—and he ONT. 
said in evidence: “When I received the money for the cattle, ^7
and I knew I would not be able to pay all things and for tlfc 1913'
cattle too, I thought 1 better give that money right away.” -----
He made no more deposits in the bank except $4 or $5. Rex

Here then was a man who, according to his own account, Gabtex.
was insolvent and dishonest, issuing this cheque concurrently ----
with four others, any one of which would have left an insufficient MeswN,A 
sum at his credit to meet the amount, and post-dated those 
cheques so that they would be payable to people who were 
pressing for their money on the very day on which the purchase 
is made. A jury would be well warranted in concluding that lie 
counted upon the cheque to McDonald & Ilalligan not being 
presented in the ordinary course of business till after those 
other cheques would lie paid, and that there would be no funds 
for it; and that he deliberately planned that the cheque 
should lie used as it was. If so, it would he unnecessary even 
to consider whether the actual delivery of the cattle was after 
he knew the cheque had been used.

Vnder secs. 404 and 405 of the Criminal Code, 1906, the 
false pretence must be a representation of a matter of fact 
either present or past ; but it is not necessary that it shall be 
by words. It may be by acts, that is, by “words or otherwise:” 
see. 404; and see Regina v. Bull (1877), 13 Cox C.C. 608, and 
Regina v. Murphy (1876), ib. 298.

The giving of a cheque in payment for goods, under such 
circumstances, is a representation not necessarily that there are 
actual funds at the drawer’s credit in the bank at the moment 
to meet it, but at least either that there are such funds, and that 
he has done nothing to interfere with the payment of the cheque 
thereout, or that he has then such credit arrangements with 
the bank, to the amount of the cheque, that it will be paid on 
presentation : Regina v. Hazelton (1874), L.R. 2 C.C.R. 134,
135; Regina v. Jones, [1898] 1 Q.R. 119, 123; and see Rex v.
Cosnett, 20 Cox C.C. 6. It may be also a representation that 
he has then no intention of doing anything thereafter to 
interfere with the payment; but it is not necessary here so to 
infer, or to consider the question. Garten had no such credit 
arrangements, and no reason to suppose that the bank would 
allow him to overdraw his account ; and, while it may be possible 
that, at the moment of the issue of the cheque, or even at the 
moment of the delivery of the cattle, there were sufficient funds 
at his credit to meet the cheque, yet he had done four acts 
any one of which would prevent its payment. The represen
tation was, therefore, false as to an existing fact.

That it was made through Glazer does not absolve Garten, 
even if Glazer were innocent of any knowledge of the falsity
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or of the intended fraud. Glazer was merely the medium used— 
just as a letter might be the medium of making the statements. 
He was the mouthpiece or hand but not less the instrument of 
Garten. The actual presence of Garten when the false represen
tation was made was not necessary.

In Itiegina v. Sans Garrett (1853), 6 Cox C.C. 260, on a 
charge of attempting to obtain money by false pretences, l.ord 
Campbell, C.J., said (p. 265) : “A person may by the employ, 
ment as well of a conscious as of an unconscious agent, render 
himself amenable to the law of England when he comes within 
the jurisdiction of our Courts.” And see ltussell on Crimes, 7th 
ed., pp. 104-106, as to crimes committed through innocent agents ; 
and Adams v. The People (1848), 1 N.Y. (Comstock > 173 
(Court of Appeals).

There was, in my opinion, sufficient legal evidence upon 
which, if believed, to convict the accused; and the question 
reserved by the learned trial Judge should be answered in the 
affirmative.

Conviction affirmed.

ROACH v. VILLAGE OF PORT COLBORNE.

Ontario Supreme Court, Itoyd, C. May 29, 1913.

1. Highways (g IV Aft—158)—Liability of municipality—Dm< rs in
sidewaijc—Deviation from level—Projecting water pipe.

For the municipality to maintain a water pipe projecting a lime 
the level of a cement sidewalk ho an to In* the cause of a |mm|,-irian 
tripping over it. is a want of repair rendering the corporation liable 
for the injuries sustained where the pipe could easily and inex|M*»»ivelv 
have been lowered to the level when the walk was so constru t«-.| a< 
to include the pipe as a part thereof, but rising two inches rIhiw the 
level of the walk.

[ Bedford v. City of Woburn, 170 Mass. 520; and O'Brien v. City «/ 
Woburn, i' i Mass. 698, followed; Ray v. Village <>f Petrol 
24 U.C.C.l*. 73; Ewing V. City of Toronto (1898). 29 O.R. 197; and 
Eiring v. Hciritt (1900), 27 A.R. 296. distinguished.]

2. Highways (§ IV A4—145)—Liability of municipality Obs
IN STREET—LONG CONTINUANCE OF AS GROUND OF EXEMPTION FROM
I I Mill.I I Y.

Long continuance of an obstruction in a street will not relieve a 
municipal corporation from liability for an injury sustained by a 
person falling over such obstruction.

3. Highways (§ IV A 4—145)—Liability of municipality—Obstrution
OF STREET—INJURY FROM—EFFECT OF KNOWLEDGE OF EXISTENCE
OF BY PERSON INJURED.

Knowledge on the part of a person injured by falling over an 
obstruction in a street of the existence thereof is not a defence perw 
to an action against a municipal corporation for the injuries sus
tained.

Action for damages for personal injuries sustained by the 
plaintiff by a fall upon the sidewalk of a street in the village, 
alleged to be out of repair.

Judgment was given for the plaintiff.
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0. F. Shepley, K.C., for the plaintiff.
J/. K. Cowan, K.C., for the defendants.

May 29. Boyd, C. :—This case lies close to the line of liabil
ity, but falls, I think, within it. After hearing the evidence, I 
took a view of the locality, in the presence of the solicitors, and 
it was evident (as the solicitors agreed) that the protruding part 
of the pipe could have been easily and inexpensively reduced 
to the level of the walk. The pipe appears to have been in place 
originally as it now stands; but at first it was outside of the 
old board walk. When this was replaced by the more modern 
cement work, the walk was made wider so as to include thej 
pipe as part of, and yet protruding from, the walk before the 
plaintiff’s house. The pipe with cap was about one inch from 
the edge close to where a crossing is marked on the plan, with lines 
along the walk, but there was no change in level between walk and 
crossing. The cap on the pipe slanted so that it was fixed two 
inches on one side and one and three-quarter inches on the other 
side above the level of the cement surface, and the higher part 
was towards the outside edge of the walk. The rim of the cap 
was a little wider than the pipe, and so projected outside of it. 
The plaintiff went down to the street as usual to buy meat from 
the butcher (the street being six inches lower) ; and, on finish
ing her purchase, stepped up on the walk, but on the next step on 
the walk her foot caught on the higher side of the pipe, and she 
fell, with serious results. Her leg was fractured at the neck of 
the femur, and she may become a confirmed invalid. No doubt, 
she knew of the existence of this obstacle ; she had even seen 
various people tripping over it at different times ; but on this 
occasion she inadvertently became herself the victim. Contribu
tory negligence is not pleaded or suggested ; the whole question 
is: “Was the situation such that it can be properly said that 
the street was out of repair?” At the close of the argument, I 
expressed an affirmative opinion ; and, on considering the state 
of the authorities, I do not modify what I then said.

As distinguished from Fay v. Village of Petrolia (1874), 
24 C.P. 73, cited, the salient points of the situation here are these : 
this olwtaele was on the very face of the pavement which was 
constructed for the special use of pedestrians; the public were in
vited to use this place as a permanent walk ; and, but for the 
failure to make this pipe fiush with the surface, it was an 
excellent piece of work. The locality is one of the chief streets 
of Port Colborne, running along the west side of the canal and 
in common local use. The defect was an obvious one, which 
should have been remedied when the walk was first put down. 
It does not make the matter any better if the theory of subsi
dence in the cement part from the pipe is substituted for the
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theory of original construction. The evidence is not clear ;is 
to which is the actual fact, but I am against the view that Hi re 
has been such sulxsidencc as to account for the condition of Hie 
place as I found it on my visit. Whemer it be said that the 
walk was out of repair, or that it was not put in safe condition 
at the outset, is not material as regards the liability of the muni, 
eipality. As it stood when the plaintiff fell, it was an unsafe 
place on the sidewalk to the knowledge of the defendants.

The case of Ray v. Village of Petrolia, 24 C.P. 73, cited for 
the defendants, decides this only, that a depression of an inch 
and a quarter in a board sidewalk cannot be called a want >f 
repair. The accident there arose from the plaintiff stumbling 
over a hinge which was two inches higher than a platform form
ing, it was held, part of the sidewalk. On the facts, the platform 
had been made and the trap door put into it for the use of a 
cellar by the proprietor. The platform was four feet in width, 
and outside of the platform was the regular sidewalk, also four 
feet wide, constructed by the municipality. The plaintiff's 
counsel conceded that the state of the hinge was not evidence 
of negligence, and therein, as Hagarty, C.J., said, the giving up 
of the hinge was the giving up of the case. The water-pipe 
topped with its wider cap projecting is more likely to catch 
and hold the toe of a foot than the rounded top of a hinge

In Ewing v. City of Toronto (1808), 20 O.R. 107, the accident 
was, as in Ray v. Village of Pctrolia, alongside of the sidewalk 
proper, and was caused by a hinge standing out one inch and 
one-sixteenth above the level of the walk, and the decision was 
against municipal liability, and put on the ground that there 
was no such obvious danger from the hinge as required the 
corporation to call on the private owner to readjust or remove 
the hinge. That decision was in 1808; and in the following \ r 
the same plaintiff brought his action for the same injury against 
the private owner. That owner proved that the hinge and trap
door had been put there by a previous owner, and the Court 
held that there was no liability: Ewing v. Hewitt (1000),27 A.R 
296. The jury on the facts found that the hinge so placed 
a nuisance and awarded damages. The Court of Appeal 
that the conclusion of the jury was warranted by the fa 
upon the law the then owner had not put the obstruction a re 
and had no power to remove it. Burton, C.J.O., at p. 290, rather 
intimated that, in his opinion, the plaintiff should have appealed 
from the decision in 29 O.R. 197, rather than have brought 
this second action.

I find no case and have been referred to none in our Courts 
against the plaintiff’s right to recover on the ground of (k 
minimis.

The very point in respect of the very same kind of obstruction

__
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has been considered in the Massachusetts Courts. In 1900, 
the year after the decision of the Ewing case in appeal, Bedford 
v. City of Woburn (1900), 176 Mass. 520, was reported, in which 
it was held that a shut-off box in the middle of a sidewalk much 
used for foot-travel, projecting on one side an inch and a quarter 
above the surrounding gravel, constitutes a defect in the high
way. That was acted on as good law in 1904 in the same State ; 
O’llrini v. City of Woburn (1904), 184 Mass. 598.

The circumstance that this was towards the edge of the 
cement walk, so long as it was made part of the walk hv the 
method of construction, does not appear to he material ; the 
whole of the walk was especially intended for the use of pedes
trians, and all should have been made safe and could have been 
so made by the outlay of a mere trille of money.

The long continuance of this obstacle would not enure to 
the exemption of the municipality : once a nuisance always a 
nuisance till abated. Nor would the plaintiff’s knowledge of its 
existence pi r sc be a defence, and no more was proved in this 
case : Cordon v. City of Belleville (1887), 15 0.11. 26.

The woman was seventy years old, bale and liearty, before the 
accident, and her prospects of life, according to papers put in 
by consent, would be alxmt nine years longer. A fair amount to 
allow, as I thought at the trial—perhaps erring on the side of 
insufficiency—would be $2,000.

Judgment for the plaintiff for that sum.
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Judgment for plaintiff.

O’NEIL v. HARPER. ONT.
On lu i in Supreme i’nurt (Appellate IH rision ). Unlock', C.d ,K.r.. Clule,

Riddell, Sutherland and Leitch, ././. May 13, 1913. 8. C.
1. IIionwAYs (g IA—7)—Dedication—By uses.

The dedication of a road ns a public highway may be inferred from 
thirty years’ user by the public without objection or interruption, 
and bv recognition of same ns a highway by the municipal council 
which had closed portions of it during such period.

[O'.Veil v. Harper, 10 D.L.R. 433. reversed on other grounds; Rex v. 
Inhabitants of Leake, 5 B. & Ad. 4«9; Roberts v. Hunt (1850), 15 
Q.M. 17; and Reg. v. Inhabitants of Hast Murk (1848), Il Q.H. 877,
•pecially -referred to.]

2. Highways (8 IO—08)—Obstruction—Private remedy for—Special
INJURY SUFFERED BY PLAINTIFF—PARTIES.

Une who. by the act of the defendant in obstructing a road, is pro- 
vented from passing along it to ami from his property, suffers a special 
injury which entitles him, without the intervention of the Attorney- 
General, to maintain an action in his own name against the wrong- 
«liter, for the removal of the obstruction, and a declaration that the 
road is a public highway.

[O’.Vef! v. Harper. 10 D.L.R. 433, reversed; Drake v. Sault Ste. Marie 
Pulp d Paper Co., 25 A.R. (Ont.) 230. followed ; Wallasey Loral Hoard 
v. Hraery, 30 Ch. D. 593; Tottenham Crban District Council v. Wil
liamson <t Sons, [1890] 2 Q.B. 353 K'.A.), and Re Taylor and Village 
of Relie Rirvr, 1 O.W.N. 009. specially referred to.]
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3. Parties (§ 1 A 4—45)—On matters of public right — Attornky- 
General—Municipality—Damages peculiar to private plain

A property owner who suffer# a peculiar and specific injury from an 
obstruction of a road which prevents free egress and ingress to liis 
property, may maintain an action in his own name against the wrung 
doer to have the road declared a public highway and to obtain th«* 
removal of the obstruction, without making the Attorney-General a 
party to the action.

[O'Neil v. Harper, 10 D.L.R. 433. reversed ; He Taylor and Yillaiji .,/ 
Belle River, 1 O.W.N. 609, specially referred to.]

Appeal by tin* plaintiff* from the judgment for the defendant 
of Britton, J., O'Neil v. Harper, 10 D.L.R. 433, in an 
action for a declaration : (1) that a road which crosses the 
south half of lot 7 in the 2nd concession of the gore of Chatham 
is a public highway; (2) for an order compelling the defendant 
to remove all obstructions placed by him upon that highway ; 
(3) for an injunction restraining the defendant from further 
obstructing that highway ; and (4) for damages for an alleged 
assault committed by the defendant upon the plaintiff in attempt
ing to prevent the plaintiff from travelling upon that highway. 

The appeal was allowed.
J. S. Fraser, K.C., for the plaintiff.
M. Wilson, K.C., for the defendant.

J. 8. Fraser, K.C., for the plaintiff, argued that the learned 
trial Judge was right in finding as a fact that there had been 
a dedication of the highway, as claimed by the plaintiff, hut 
that he erred in holding that the plaintiff had not produced 
such evidence of damage peculiar to himself as would entitle 
him to bring the action, lie referred to Mytton v. Duck, 26 
U.C.R. 61; Watson v. City of Toronto Cas-light and Water Co. 
(1846), 4 U.C.R. 158; Drake v. Sault Ste. Marie Pulp and Paper 
Co., 25 A.R. 251; Town of Sarnia v. Great Western R.W. Co! 
(1861), 21 U.C.R. 59, 62.

M. Wilson, K.C., for the defendant, cited Clerk & Lindsell’s 
Law of Torts, 6th «L, pp. 895,896; Wfatarbottom v. Lord Dt 
(1867), L.R. 2 Ex. 316; Hamilton v. Covert (1865), 16 C.P. 205, 
209; Consolidated Municipal Act, 1903, secs. 599, 601. The 
finding of fact by the learned trial Judge as to dedication was 
based upon a misconception of the Mytton case, and on this 
branch of the case he did not exercise his own independent judg
ment. The finding as to absence of particular damage was justi
fied by the evidence and the cases, and should be affirmed. Refer
ence was made to Rac v. Trim (1880), 27 Gr. 374, 379; Biggar’a 
Municipal Manual, notes at p. 810; Belford v. Haynes ( 1 >49), 
7 U.C.R. 464, 469; Township of St. Vincent v. Greenfield (1887), 
16 A.R. 567, 570, affirming S.C. (1886), 12 O.R. 297. 309; 
Regina v. Ouellette (1865), 15 P.P. 260; Regina v. Plunkett
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(1862), 21 U.C.R. 536, a case shewing that, even if there is a 
dedication for a temporary purpose, the owner has a right to 
close the road when the proper allowance is opened: Dunlop v.
Township of York, 16 Gr. 216, 222.

Fraser, in reply, referred to Cook v. Mayor and Corporation 
of Bath (1868), L.R. 6 Eq. 177, 180; Angell’s Law of Highways,
3rd ed., secs. 154, 155; Ilalsbury’s Laws of England, vol. 16, 
pp. 33, 34.

May 13. Clute, J. :—The plaintiff is the owner of that part 01u,e-Ji 
of lot 8 in the 2nd concession of the gore of Chatham, in the 
county of Kent, lying north of Running creek. The defendant 
is the lessee from the Canada Company of the south half of 
lot 7 in the said 2nd concession, and adjoining in part the 
plaintiff’s land to the west.

The plaintiff charges that the defendant obstructed the 
highway at a point where it crosses the line between lots 7 and 8, 
and claims special damage and an injunction. The defendant 
denies that there is such a highway, and further denies that 
the plaintiff has suffered peculiar damage.

The trial Judge found that there was a public highway by 
dedication, as claimed by the plaintiff, but that he had not 
suffered peculiar damage, and dismissed the plaintiff’s action, 
but without costs.

After a careful perusal of the evidence, I do not think that 
there is much doubt as to the main facts. The lands in the 
neighbourhood of the alleged road arc very low ; and, until a 
system of drainage was introduced, about 1882, the greater 
portion was submerged at certain seasons of the year and unfit 
for cultivation, except a very restricted area thereof. The 
higher lands were found to be along the creek, and from the 
earliest recollection of the oldest inhabitants, there was a road, 
or trail, from Wallaceburg westerly to the St. Clair river.
This trail followed the southerly bank of Running creek until it 
reached a point near the dividing line between lots 8 and 0. It 
then crossed the creek by a bridge, and followed the northerly 
bank of the creek in a south-westerly direction across lot 8 and 
the south-east corner of lot 7, crossing the road allowance 
between concessions 1 and 2, about 18 chains west of the dividing 
line between lots 7 and 8, crossing the concession line and 
following the northerly bank of the creek in a south-westerly 
and westerly direction to the St. Clair river.

In 1879, a bridge was built over Running creek, where it 
crosses the road allowance between concessions 1 and 2, south of 
lot 7, and work was done in improving this road allowance.
About this time, the drainage system was inaugurated, and some 
5,000 acres in this vicinity reclaimed. The result was, that
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allowances for roads on the concession-lines and side-lines were 
now in a condition to lie made passable, and work was done upon 
them, and, as this work proceeded, the new roads came more and 
more into use.

In 1880, or shortly after, the road allowance between con
cessions 1 and 2 was made passable, and the old road across 
lots 8 and 7 was less used, although it continued to he used, more 
or less, without any gates, fences, or other obstructions aen-ss 
it, until 1896. In that year, one Summers purchased the farm 
owned by the plaintiff (lot 8) from one Stewart, and erect.d 
two gates, one between lots 8 and 9, on his easterly line, and 
another between lots 7 and 8, on his westerly line, and, as h 
says, “I put in the two gates for my own convenience, to allow 
people to travel through, never to stop the traffic.”

After 1896, it would appear, from the evidence, that tin re 
continued more or less travel upon the old road, persons desiring 
to use the same opening and closing the gates. Public traffic 
would appear to have grown less and less as the concession roads 
and side-lines were put in proper repair.

The evidence clearly establishes, and indeed it does n *t 
seem to be disputed, that from the earliest settlements in that 
vicinity, prior to 1850 and probably even before 1845, the road 
in question formed part of the only and regular thoroughfare 
from Wallaeeburg west to the St. Clair river.

The finding of the trial Judge in this respect is as follows: 
“The evidence established, and I find as a fact, that, from the 
early settlement of the township of Chatham down to a compar
atively recent date, a travelled road ran from Nelson street in 
Wallaeeburg—or a point near Nelson street—westerly and along 
the southern hank of Running creek, crossing lots 11, 10, and a 
part of 9 in the said 2nd concession of the gore of Chatham ; tie n 
the rood crossed the said treek to the north side thereof, and pro
ceeded westerly and southerly across the remainder of lot 9. 
and diagonally across lots 8 and 7, to the line between the 
1st and 2nd concessions, and on to the river St. Clair. It was 
well established that for many years this road was the only direct 
and travelled road—and called a highway—between Walhi.v- 
burg and Baby’s Point and Port Lambton. This part of lot 7 
now owned by the defendant was crossed by this road.”

This finding is well supported by the evidence. It would 
appear that the defendant’s buildings have encroached upon a 
part of the travelled portion of the old road, and his fence has 
enclosed a further portion, and persons requiring to use the 
road passed the south of the fence and buildings.

For many years, the pumping house, erected in connection 
with the drainage operations between lots 8 and 9, was reached 
by the old road, and wood and other fuel taken in that way. The
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Canada Company received a patent of lot 7, with other lands, in 
1846, and the trial Judge finds that this road was used as a 
public highway long before the grant by the Crown to the 
Canada Company.

The Township of Chatham passed a by-law to close a portion 
of this road, and the Town of Wallaceburg passed a by-law pur
porting to close another part at the eastern end of the road, 
though the latter by-law speaks of “the original allowance for 
mad,” which seems inapplicable to the road in question.

With reference to the Canada Company, the trial Judge 
finds that “the inference is warranted that they knew of this 
road, and of its user by the public, if not before, very soon after, 
the grant to them;” and concludes, as to this branch of the case, 
that, “if the plaintiff is entitled to maintain this action at all, he 
is entitled to a declaration that the travelled road across lot 7 is 
a public highway.”

Land dedicated to the public for the purpose of passage 
becomes a highway when accepted for such purpose by the 
public: Regina v. Petrie (1885), 4 E. & B. 737; but whether, 
in any particular case, there has been a dedication and accep
tance, is a question of fact and not of law.

“It is not correct to say that the early user establishes an 
inchoate right capable of being subsequently matured . . .
The proper way of regarding these cases is to look at the whole 
of the evidence together, to sec whether there has been such a 
continuous and connected user as is sufficient to raise the pre
sumption of dedication; and the presumption, if it can be made, 
then is of a complete dedication, coeval with the early user. You 
refer the whole of the user to a lawful origin rather than to 
a series of trespasses:” Turner v. Walsh (1881), 6 App. Cas.

I IL'.

“Dedication necessarily presupposes an intention to dedi
cate:” Ilalsbury’s Laws of England, vol. 16, p. 33.

“A dedication must be made with intention to dedicate. The 
mere acting so as to lead persons into the supposition that the 
way is dedicated does not amount to a dedication, if there lie 
au agreement which explains the transaction:” per Lord Den
man, C.J., in Barraclough v. Johnson (1838), 8 A. & E. 09, 103, 
quoted with approval in Simpson v. Attorney-General, [1904] 
A.C. 476, 493, 494.

In giving the quotation in the last-mentioned case, curi
ously enough, the words, “if there be an agreement which ex
plains the transaction,” are not quoted, although the judg
ment proceeded upon such an agreement, which made it plain 
in that case that there was only a license to use.

As a rule, such intention is a matter to be inferred by 
the jury in the light of the surrounding circumstances: Rex
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v. Wright (1832), 3 13. & Ad. 681. Acceptance may be in
ferred from public user, and requires no formal act of adoption, 
even where the road becomes ipso facto repairable at the 
public expense : Hex v. Inhabitants of Leake (1833), 5 13. & Ad. 
469 ; Roberts v. Hunt (1850), 15 Q.I3.17. Open and unobstructed 
user by the public for a substantial time is, as a rule, the 
evidence from which a jury are asked to infer both dedication 
and acceptance : Halsbury’s Laws of England, vol. 16, sec. Id, 
p. 34. An intention to dedicate can only be inferred against 
a person who is absolute owner in fee simple and sui juris : ih., 
sec. 44.

In Regina v. Inhabitants of East Mark (1848), 11 <tvB. 
877, at p. 882, Lord Denman, C.J., said : “If a road has been 
used by the public between forty and fifty years without 
objection, am I not to use it, unless I knew who has been the 
owner of it? The Crown certainly may dedicate a road to the 
public, and be bound by long acquiescence in public user. I 
think the public are not bound to inquire whether this or that 
owner would be more likely to know his rights and to assert 
them ; and that we have gone quite wrong in entering upon 
such inquiries. Enjoyment for a great length of time ought 
to be sufficient evidence of dedication, unless the state of the 
property has been such as to make dedication impossible.”

In Turner v. Walsh, 6 App. Cas. 636, supra, it was held that 
dedication from the Crown or private owner, as the case may be. 
may and ought to be presumed from long-continued user of a 
way by the public, whether the land belongs to the Crown or to 
a private owner, in the absence of anything to rebut the pre
sumption ; and the same presumption should be made in tlie 
case of Crown lands in the Colony of New South Wales (and, 
therefore, in Ontario), although the nature of the user and the 
weight to be given to it may vary in each particular case. In 
the Turner case, the land was purchased from the Crown in 
1879, under an Act passed in 1861. It appeared that for forty 
years before the commencement of the action there had been 
a road over and across the piece of land granted to the plaintiff 
which had been used by the public with carriages and on foot, 
and was the main road between two places. The mail, coaches 
travelled the road, and teamsters conveying the produce of the 
country used it ; and, in fact, it had been used by the public for 
all purposes, during this period, without interruption. The 
Privy Council held that upon such evidence the Judge would be 
right, unless there was some positive restriction on the power of 
the Crown, in directing the jury that they might presume a 
dedication of the road by the Crown to the public. The pre
sumption of dedication may be made where the land belongs to 
the Crown or to a private owner, as the case may be, and. in
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the absence of anything to rebut the presumption, may and 
indeed ought to be presumed. (See, however, liac v. Trim, 27 Gr. 
374, where Blake, V.-C., held that a party in possession of 
Crown lands, before patent issued, could not dedicate any 
portion of the same.)

“If property is under lease, of course there can be no 
dedication by the lessee, to bind the freeholdper Patteson, 
J., in Rtgina v. Inhabitants of East Mark, 11 Q.B. at p. 883; 
for, during the lease, the freeholder could not interfere with 
persons permitted by the tenant to cross the land : Harter v. 
Taylor (1832), 4 B. & Ad. 72. If the land has been in the 
occupation of a series of tenants, the assent of the freeholder 
may properly be presumed, for at each change of tenancy 
the landlord might have interfered : Rex v. Harr (1814), 4 Camp- 
16; Ilalsbury’s Laws of England, vol. 16, sec. 47. “Even 
when the land has been in lease during the whole period of 
user proved, still earlier user and a dedication at some time 
prior to the commencement of the lease may be presumed, if 
the evidence is not inconsistent with it:” ib. “On the determin
ation of a tenancy the freeholder must assert his right to stop 
any public user without delay, for if it he allowed to continue 
he may be -taken to have acquiesced in it:” Rugby Charity 
Trustees v. Merryu rather (1790), 11 East 375, n.

Applying the principles laid down in these cases to the 
present case, I am of opinion that there was evidence upon which 
a jury might and ought to find, as the trial Judge did find, a 
dedication of the road in question. This view is strengthened by 
the fact that the Municipalities of the Townships of Chatham 
and Wallaceburg considered it necessary to take proceedings to 
close portions of this road by by-laws. These were ‘public 
acts, and shew how the question was regarded by the public, 
acting through their official representatives.

That this would be admissible as evidence of reputation would 
appear from the Barraclough case, supra, where it was held that 
action taken at a public meeting was evidence of reputation 
upon an issue as to whether or not certain land was a common 
highway. The fact that the mail was carried over this road for 
many years is also cogent evidence.

What also weighs with me, in the disposition of this case, 
is the nature of the land through which the road passed. The 
question should be considered as it existed down to the time when 
action was taken to drain the lands. The policy of the Legis
lature was first evidenced by the Drainage Act; and dedication, 
if it took place at all, was long prior thereto. The case differs, 
I think, from that of a partially settled country, where roads 
are used across private property until the authorised public 
roads are opened ; for, in that case, even long user does not
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always raise a presumption of intention to dedicate on the part 
of the owner of the lot.

Every one knows that, as soon as the roads on the side-lines 
and between the concessions are opened, the ways of convenience 
across the lots may be abandoned.

But here, from the condition of the lands, the case is differ
ent. The presumption is, I think, the other way. It can scarcely 
be supposed that the owners of the lots had in mind a possible 
future policy of the Legislature, and only intended to permit the 
road being used for a temporary purpose.

Upon the facts of this case, 1 agree with the trial Judge that 
the road in question became a public highway by dedication

This being so. the subsequent opening of the concession !nn-s 
and side-lines, and the gradual diversion of the traffic to these 
better roads, did not, in ray opinion, have the effect of destroy ing 
the character of the road in question. The common law rule, 
“once a highway, always a highway,” applies, until by 1-gal 
means its character is destroyed, although the long-con tinned 
existence of an obstruction may tend to shew that then* m v- r 
was a highway. See Ilalsbury’s Laws of England, vol. 16. see. 
103.

The question remains, did the plaintiff suffer such damage, 
peculiar to himself, as entitles him to bring this action? In tin* 
view of the trial Judge, he did not. He points out that tin evi
dence was almost wholly directed to the question of higlnv y <»r 
no highway, and the plaintiff “omitted to prove, if he muld 
prove, either the particular damage to himself by the defendant’s 
obstruction, or to prove an assault” so as to bring t!i< case 
within Drake v. Sault Ste. Marie Pulp and Paper Co., 25 A.R. 
at p. 256, and Fritz v. Hobson, 14 Ch. D. 542.

One of the instances of acts which may be found to he 
nuisances at common law is that of erecting a fence or building 
across, or so as to encroach upon, the highway: Halsbury \s Laws 
of England, vol. 16, sec. 266; see eases cited, note (n), p. LVi. The 
remedy is by indictment or an action at the suit of the Attorney- 
General for an injunction to restrain the commission of the 
nuisance or for a mandatory injunction directing its abatement, 
and in such an action no actual injury need be proved : “hut a 
member of the public can only maintain an action for damages 
or an injunction in respect of such nuisance, if he lias sustained 
therefrom some substantial injury beyond that suffered by the 
rest of the public, such injury being direct and not merely con
sequential:” ib., sec. 269; and in such cases the Attorney-* l- n- ral 
is not a necessary party: Wallasey Local Hoard v. (Sratty 
(1887), 36 Ch. D. 593; Tottenham Urban District Fournil v. 
Williamson d Sons, [1896] 2 Q.B. 353 (C.A.)

In Cook v. Mayor and Corporation of Bath, L.R. 6 Eq. 177,
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Malins, V.-C., at p. 180, says: “In Spencer v. London and Bir
mingham R.W. Co. (1836), 8 Sim. 103, a very similar ease to the 
present, Vice-Chancellor Shad well laid down the rule to he, that 
where there was a public nuisance by obstructing a highway 
which caused a particular private injury, a bill would lie for 
the private injury, and granted an injunction; and on the 
appeal Lord Cottenham did not dissent from this view.”

It is important to consider the peculiar circumstances of this 
case in deciding the question as to whether or not the plaintiff 
sustained a substantial injury beyond that suffered by the rest 
of the public.

The owners and occupants of the plaintiff's land were : 
Stuart, 1875 to 1896; Somers, 1896 to 1897; Howard, 1897 to 
1910; O’Neil, the plaintiff, 1910 to the present time.

It will be seen that Stuart’s occupation covered a period 
before, during, and after the drainage system was introduced, 
diaries Stuart bought the farm, afterwards acquired by the 
plaintiff, in 1875, from one MacDonald. Ills son. Archibald 
Stuart, states that the father, himself, and brother Alexander, 
lived upon what is now known as the plaintiff’s farm, from the 
time they bought it in 1875 until it was sold to Somers in 1896, 
and that, at the time they bought and occupied it, the road 
in ipiestion was the only road open. He further says that, at 
the time his father moved down there, “there was a big travel. 
All the travel through here was along that road. The mail was 
carried along that road, and there was a stage on that road. 
There was two stages on that road.”

The railway was constructed across lot 8, running in a diag
onal direction from the north-west to the south-east, north of 
Running creek. The father owned the whole of lot 8 ; and, after his 
death, the son Alexander deeded the part of lot 8 south of Run
ning creek to Archibald Stuart, who deeded his interest in that 
part of lot 8 north of the creek to Alexander Stuart.

The result of the examination of the evidence leads me to 
the conclusion that prior to about 1879, or a little later, when the 
drainage of the land permitted the roads to be built, there was 
no nutlet, no way of getting to a public highway from the land 
north of the creek, except by the road in question.

It is not a case of an obstruction to a highway simply, which 
might affect the public in general in the same way, but the case 
of an owner of land being cut off from the highway altogether, 
at the period referred to. The damage, if any, was peculiar to 
the owner of the land as such, and not simply as one of the 
public.

The drainage works, when completed, formed a channel, 
impassable except by bridge, through the north-easterly part 
of lot 8, and along the south side of the road allowance between

42 13 D.L.B.
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ONT. concassions 2 and 3, so that by the time conditions had changed 
s q so as to make it possible to open that concession-line upon which 
im3 lot 8 abutted on the north, it was cut off by the drain some 4<> I'.-i-t
77- wide. A bridge was put over this drain in 1896 to reach the

° pE,L north-easterly part of lot 8. At that time, no provision a as 
TIarpf.r. made to erect any bridge over the drain by common rate imposed
càüTi uPon those benefited by the drain. The bridge built by the

plaintiff’s predecessor in title, Somers, in 1896, was not, an 1 is 
not. sufficient to permit a threshing machine to pass over it. .so 
that, if the owner of lot 8 north of Running creek desired to 
reach a highway, even after the 3rd concession-road was opened, 
he could not do so, except by a considerable expenditure of 
money, and cannot bring in a threshing-machine now without 
a further expenditure.

The result was, that, prior to the drainage system, the 3rd 
concession was an impassable swamp, and afterwards it could not 
be reached except by a bridge. The evidence shews that the 
plaintiff’s farm, by the obstruction, was peculiarly affected, and 
depreciated in value.

The defendant by his pleadings denies that the road in qm-s- 
tiou was a highway. The evidence shews that the defendant 
maintained a fence across it and prevented the plaintiff from 
passing along the highway by such obstruction and by his refusal 
to permit him to go through. He says, “I stopped him going 
through with a buggy,” and that the threshing-machine had 
gone through prior thereto from time to time.

It would appear that, until the occasion in question, the 
plaintiff and others passed through, usually closing tin gate. 
From the evidence, I think it established that the plaintiff was 
prevented by the defendant from passing along the road in-mss 
lot 7 by the fence forming an obstruction between lots 7 and 8.

In Fritz v. llobson, 14 Ch. I). 542, the question here involved 
is considered. Many cases are cited in the nobs to secs. 269 and 
270 of vol. 16, llalsbury’s Laws of England, as shewing what is 
sufficient damage to support an action of this kind. An indi
vidual may bring an action who suffers injury to his person or 
chattels, e.g., if he or his horse fall into a ditch dug across 
the road, or if he collides with some obstruction therein ; also 
whose property is rendered difficult of access, e.g., by the narrow
ing, diversion, or other alteration of the highway by whndi it 
is approached : Spencer v. London and Birmingham AMI. Co., 
8 Sira. 193; Cook v. Mayor and Corporation of Bath, L.R 6 Eq. 
177 ; or otherwise prejudicially affected in value : Baker M<»>re 
(1697), cited in Iveson v. Moore (1699), 1 Ld. Raym. 486, 491.

Fry, J., in Fritz v. Hobson, 14 Ch. D. at p. 555, referring to 
this case, said : ‘‘The case of Iveson v. Moore is one of great 
authority. It is reported in numerous books. It has found its 
way into the various digests of the law, and was cited with
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approval in Rickct v. Metropolitan I!.IV. Co. (1865), 5 B. 
& S. 156, by the Court of Exchequer Chamber. . . .
Now. as cited in Comyn’s Digest, 5th ed., vol. i, p. 278, that ease 
resulted in this, ‘If A. has a colliery, and B. stops up a highway 
near it, whereby nothing can pass to his colliery, an action on 
tin* ease lies; for he ought to be remedied in particular, though 
it was a highway for all.* And accordingly, in Ri njamin v. Storr 
(1874), L.R. 9 C.P. 400, Lord Justice Brett considered that ‘if 
by reason of the access to his premises being obstructed for an 
unreasonable time, and in an unreasonable manner, the plain
tiff's customers were prevented from coming to his coffee-shop, 
and he suffered a material diminution of trade, that might be 
a particular, a direct, and a substantial damage.’ ”

In the Rickct ease (1867), in the House of Lords, L.R. 2 II.L. 
175. at p. 188, Raker v. Moore and Wit lus v. If ungerford Marhut 
Co. 11835), 2 Bing. X.C. 281, are doubted. This reference by 
the House of Lords to Raker v. Moon is very fully considered 
in Rerkett v. Midland /.MV. Co. (1867), L.R. 3 C.P. 82. After 
referring to the effect of what was said in the House of Lords, 
Willes, J. (p. 100), says : “Speaking with profound deference 
to the remarks of that noble and learned Lord. 1 think 1 may well 
doubt that Raker v. Moore must necessarily share the fate of 
Wilkes v. Hunger ford Marhut ('<>., because in the latter ease there 
was that which existed in the case under judgment, viz., a claim 
for compensation in respect of loss of goodwill; whereas, in 
Bator v. Moore, the claim was in respect of actual damage by 
deprivation of the only use to which the plaintiff could put his 
houses a loss, therefore, directly affecting the ownership of the 
houses, and a lass moreover of a character which has in other 
cases besides that of Raker v. Moore, as well before as since, 
been held sufficient to constitute special damage, so as to sustain 
an action in which it is necessary to aver and to prove such 
special and particular damage.” After further discussing the 
question, he continues (pp. 102-3): “Speaking, therefore, of 
the ease of Raker v. Moore, I would say with the greatest defer
ence that it deserves to be well considered before it is treated as 
overruled by the dictum I have referred to in Rickct’s case.”

“Substantial pecuniary loss occasioned to an individual by 
the fact that he or his servants cannot carry on his business, 
or can only do so by a circuitous or more costly journey, may be 
sufficient :” Ilalsbury’s Laws of England, vol. 16, sec. 270.

Among the numerous cases cited for this proposition, I may 
refer to the following.

In Rex v. Deuvtnap (1812), 16 East 194. Lord Ellenborough, 
C.J.. says : “I did not expect that it would have been disputed 
at this day, that though a nuisance may be public, yet that there 
may be a special grievance arising out of the common cause of 
injury which presses more upon particular individuals than upon
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others not so immediately within the influence of it. In tin case 
of stopping a common highway which may affect all the subjects, 
yet if a particular person sustains a special injury from it. he 
has an action.”

In Rose v. Miles (1815), 4 M. & S. 100, it was held, where 
the defendant had some barges moored on a navigable creek, 
and had thereby obstructed a public navigable creek and pre
vented the plaintiff from navigating his barges, whereby In- was 
obliged to convey his goods at a greater distance over land, that 
this was special damage, for which an action upon the case would 
lie.

In Boyd v. Great Northern R.W. Co., [1895] 2 I.It. it 
was held that where the plaintiff, a medical doctor, was held an 
unreasonable time by the gate-keeper at a level crossing on ;i rail
way, he was entitled to damages against the company.

In Re Taylor and Village of Belle River (1910), 1 O W N 
609, 15 O.W.R. 733, the defendant closed a portion of a public 
highway leading to the plaintiff’s hotel. The hotel did not abut 
or front on the highway closed. Held, “that its proximity to 
such highway enhanced its value and the closing of such highway 
depreciated its value,” and that the plaintiff was entitled to 
recover. Reference is made in this case to Metropolitan Hoard 
of Works v. McCarthy (1874), L.R. 7 II.L. 243, quoting Lord 
Penzance, at p. 263, as saying: “The question then is, whether 
when a highway is obstructed, the owners of those lands which 
are situated in a sufficient degree of proximity to it to In- depre
ciated in value by the loss of that access along the highway 
which they previously enjoyed, suffer especial damage more 
than’ and ‘beyond’ the rest of the public. It surely cannot be 
doubted but that they do.”

With great deference to the trial Judge, and notwit Island
ing that the plaintiff’s evidence was chiefly directed to tin ques
tion of dedication, and not to the peculiar loss suffered by him, 
yet, owing to the peculiar location of this lot and of the buildings 
thereon, and the drainage canal and the railway crossing it. and 
the fact that the evidence on both sides, in the main, agrees 
that the roads could not have been opened without tin* lands 
first being drained, I think it fairly clear, from the evidence, 
that the plaintiff did suffer that peculiar and special damage 
which entitled him to bring this action.

I would allow the appeal, setting aside the judgment for the 
defendant, and directing judgment to be entered for the plaintiff, 
and granting an injunction restraining the defendant from con
tinuing any obstruction to the highway across lot 7.

The plaintiff is entitled to costs here and below.
Mulock, C.J., Sutherland and Leitch, JJ., concurred.

Riddell, J., with some hesitation, also concurred

Appeal allowed.
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McDougall v. paille. ont.
Ontario Supreme Court. Trial before Britton, •/. August 2, 1013. s. ('.

1. gift (§ I—1)—Between husband and wife — Intention—Improvi- 1913

A gift will not be inferred from the delivery of money to the hus
band by his wife who, by reason of illness and impaired mental cap
acity, was unable to appreciate the nature of her act, which was one 
of improvidence, where the circumstances surrounding the transaction 
were more consistent with there living no gift than that there was a 
gift.

Action originally brought by Martha Nolan against her bus- statement 
band, P. John Nolan, to recover a sum of money belonging to 
tin- plaintiff, deposited in a bank to the credit of the defendant.
Both parties died pendente life, and the action was continued 
in the name of the present plaintiff, the administratrix of the 
estate of the deceased Martha Nolan, against the present defen
dant. as executor of the will of the deceased P. John Nolan.

Judgment was given for the plaintiff.
(i. S. Bowie, for the plaintiff.
A. I). George, for the defendant.

Britton, J. :—The plaintiff resides in the city of Winnipeg, Britton, .i. 
and is a school-teacher. She is the daughter of the late Peter 
McDougall and Martha McDougall, his wife. Her father died 
in September, 1905, and her mother, Martha McDougall, married 
P. John Nolan in August, 1907. At the time of his marriage, P.
John Nolan was a locomotive engineer, residing at Winnipeg.
Shortly after the marriage, Nolan and his wife left Winnipeg 
and took up their residence in Rainy River, in the Province of 
Ontario.

In 1910, Mrs. Nolan became sick. She suffered from a 
growth or tumor in the brain. The disease proved fatal, and she 
died on or about the 25th November, 1911. P. John Nolan be
came ill at a later date than the beginning of the sickness of his 
wife, and he died in July, 1911. No children were born to P.
John Nolan and Martha McDougall, but two children were born 
to Martha and Peter McDougall, and two children were born 
to P. John Nolan and his former wife.

Martha Nolan became possessed and was the owner of a large 
sum of money, part received by her from her former husband 
Peter McDougall, and part from property which became hers 
and was sold by her.

Of this money, at least $4,800 was, prior to the 21st January,
1911. on deposit to the credit of Mrs. Nolan in the Canadian 
Bank of Commerce at Rainy River. Of this money, the sum of 
$2,100 was drawn out of that bank upon the cheque of Mrs.
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ONT. Nolan and deposited to the credit of 1*. John Nolan in the Bank 
~(, of Nova Scotia at its branch at Rainy River.
1013 The balance of the $4,800, viz., the sum of $2,700, was drawn

out by the wife, she getting a draft for it upon the Canadian 
MeDovoAiJ. j{al,k 0f Commerce at Belleville. This money was also received 

Pau.i.k. by the deceased 1*. John Nolan. Some of it was expend' d l»v 
him in his care for and the search for the restoration i.f his 

urition. j. wife’s health ; but a very considerable part of it was retained 
by the husband. It is said that he expended money upon him
self, not wisely—his habits having become bad.

This action was commenced during the lifetime of tlm par
ties, the present plaintiff suing as next friend of her motlmr. 
The action abated by the death of P. John Nolan, ami was re
vived as against the present defendant, as executor of tin will 
of P. John Nolan. Then Martha Nolan died, and the action is 
now continued by the plaintiff as administratrix of Martha 
Nolan.

An interim injunction was obtained against P. John Nolan 
drawing out and expending any more of the money. Of the 
money which Martha Nolan had, there is the sum of $ $.7lN.,'1 
and interest in the Bank of Nova Scotia at Toronto, standing 
to the credit of P. John Nolan. P. John Nolan was the original 
defendant, and this money is the subject of the present contro
versy. It is hardly in dispute that the money was the money of 
Martha Nolan, but P. John Nolan asserted, and his executor 
now asserts, that it was given to P. John Nolan by his wife 
Martha.

To establish this gift inter vivos, the onus is upon the d. t'.*u- 
dant. In my opinion, that onus has not been satisfied. I pun 
this first point, which goes to the root of the matter, the plain
tiff is entitled to recover.

There is really no corroboration of the statement of 1'. John 
Nolan. All the facts in connection with the transfer of the 
money from Martha—the sick wife—to her husband, are more 
consistent with there being no gift, than that there was a gift. 
No gift can be implied from the facts and circumstances as 
stated by John Nolan.

Martha Nolan was not, at the time of the alleged gift, in a 
state of mind to appreciate the nature and effect of the acts 
which are alleged to constitute the gift. The effect would 1"‘ 
to deprive her own children of the money and to enable her 
husband to give it to his children. Such a gift by her would 
be an improvident act, and one she would not, if in sound mind, 
be likely to commit.

Although it so happened that Mrs. Nolan survived her hus
band, her disease, which later on proved fatal, was such as to 
render her mentally unfit to make a will or a valid gift such as 
alleged.
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In considering the question of burden of proof, it is im- 0NT
portant to note the difference between influence to obtain a gift s. c.
inter vivos and influence to obtain a will or legacy. 1013

The <• se of / orfitt \. Lowhss ' 1872), I. |{. 2 1\ I). 4(12, ,, ,,
was cited by counsel tor the plaint ill, and is very much in point.
In that ease the was under a will. There was no evitl- Paillk.
ence to go to the jury on the question of undue influence, and 
the difference mentioned above is thus emphasised: “Natural
influence exerted by one who possesses it, to obtain a benefit for 
himself, is undue, intrr rivox, so that gifts and contract inter 
vivos between certain parties will be set aside, unless the party 
hnielitod can shew, affirmatively, that the other party could 
have formed a free and unfettered judgment in the matter; hut 
such natural influence may be fully exercised to obtain a will 
or legacy. The rules, therefore, in Courts of equity, in relation 
to gifts intrr vivos, are not applicable to the making of wills.'*

The many eases cited upon the argument and in the judg
ment in I’arfitt v. Limit *8 are applicable to the ease now in 
hand.

When the money passed from Martha Nolan to her husband, 
she was of “feeble mental capacity and in a weak state of 
health.” She could easily be induced to allow her husband to 
have control of the money.

I pon the whole evidence in this ease, the plaintiff is entitled 
to recover.

There will be judgment for the against the defend
ant executor for the sum of $3,724.81, and the interest 
by the hank.

There will be a declaration that the money in the Bank of 
Nova Scotia at Toronto, viz., the $3,724.81 standing there to 
the credit of P. John Nolan, is money belonging to the estate of 
Martha Nolan, and that it may he paid over to the plaintiff as 
administratrix of the said Martha Nolan. Payment to the plain
tiff of this money will be in full satisfaction of this judgment.

The plaintiff asked for a reference to take the accounts 
against the estate of the late P. John Nolan. I11 an ordinary 
case of this sort, the plaintiff would be entitled, at her own risk, 
to such reference ; but in this case it is quite clear that the plain
tiff would gain nothing by having an account of how P. John 
Nolan expended Ills wife’s money.

The judgment will be without costs payable by the defen
dant. The plaintiff’s costs will he payable out of the money 
belonging to the estate of Martha Nolan.

Judgment for plaintiff.

3
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ONT. CORBY v. FOSTER.

8. C.
1913

Outfitio Sujnnne Court (Appellate Division), Mulock, CM.Ex., Clutr, i: 
dell, Sutherland, and Leitch, ,/,/. May 29, 1913.

1. Parent and child (8 I—8)—Liability of father for tort of ciiii i.
A father in not merely because of the relationship liable for i 

torts of his minor child.
[Thibodeau v. Chcff, 24 O.L.R. 214. 218, referred to.]

2. Patent and child (8 1—8j—Liability of father for tort of ciiii .
—Kicking other children—Scienter—Inference of from i .
TENTION TO KETTLE CLAIM.

That a father may have had knowledge of the propensity of hi- ;i- 
fant son to kick other children cannot lie inferred from the fore 
admission to a third person that at one time he had intended sotiii 
the plaintitrh claim for such an assault.

[Thomas V. Morgan. 2 C.M. & R. 49U; Sayers v. Walsh, 12 Ir. I..U. 
434 ; and Mason V. Morgan, 24 U.C.Q.B. 328, distinguished. 1

3. Parent and child (8 1—8)—Liability of father for tort < f » mm
—Kicking other children—Scienter.

The fact that a father may have had notice that his infani •» 
had kicked the plaintiff's child will not render the parent liable i a 
similar assault committed several months afterwards, apart from h i 
ledge and approval by the father of the offending child of a emu - • 
of conduct on the latter’s part involving assaults of that kind.

Statement Appeal by the defendant from the judgment of Boyd. ('. 
who tried the action with a jury at Orangeville.

Thomas Corby’s son, Nelson Corby, a boy of ten years, was, 
in September, 1911, kicked by El wood Foster, twelve years old. 
and rather seriously hurt. Nelson Corby and Thomas Corby 
sued the father of El wood Foster for damages.

The jury found for the plaintiffs with damages assessed at 
$200; and the Chancellor directed judgment for this sum with 
County Court costs and a set-off.

The appeal was allowed.

Argument W. E. Raney, K.C., for the defendant :—The jury were wrong 
in finding scienter on the part of the father of Foster, if ih-> 
did so find. The fact that the father had at one time intended 
to settle the case was not evidence from which scienter could 
be deduced. But it is not clear that the jury found knowledge 
in the father of the son’s propensity to kick. 1 submit that the 
jury’s verdict is perverse. In order that a father may be made 
liable for the tort of his child, it must be shewn that he in some 
way sanctions the tort, or ratifies it: Thibodeau v. Chcff (1911), 
24 O.L.R. 214. No such consent or approval was shewn here. 
At common law a parent was not, because of relationship, re
sponsible for the torts of his infant child. There was no negli
gence shewn here. The father could not chain up his son, as he 
could a wild animal, even if he knew that the son was of a vicious
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habit ; and the cases dealing with the responsibility of an ONT. 
owner of animals fera naturœ do not apply. s (.

O. M. Vance, K.C., and C. H. McKeown, K.C., for the plain- 1913 

tills: We do not question the statement that at common law a 
parent was not responsible for the torts of his child. But here, 1 °*I,Y
we submit, the evidence shewed that the father was aware of Fontkr.
the viciousness of his boy, having been notified of a previous 
kicking by him of the infant plaintiff, and the jury have found ArKumpnl 
scienter on the part of the defendant. We rely upon this 
scienter to support the judgment : Thibodeau v. Chaff, 24 O.L.R.
214 : Moran v. Burroughs (1912), 10 D.L.K. 181.27 OX.K. 529.
There was enough evidence for the learned Chancellor to let the 
ease go to the jury—and they have decided it. It seemed to be 
taken for granted at the trial that once sciente r was established, 
the father would be liable. In Walker v. Canadian Pacific If. IV.
Co. (not reported) it was decided by the Supreme Court of Can
ada that, if there is any evidence to go to the jury, it is not for an 
appellate Court to question their finding. The intention on the 
father’s part to settle the action was evidence of scienter:
Thomas v. Morgan (1835), 2 C.M. & R. 496 ; Mason v. Morgan 
(1865), 24 U.C.R. 328.

Itancy, in reply.

The judgment of the Court was delivered by

Riddell, J. :—The rule of the common law, differing from Ridden.j.
that of the civil law, is, that “a parent is not, because of his 
family relationship, legally responsible to answer in damage for 
the torts of his infant child :” Thibodeau v. Cheff, 24 O.L.R. 214.
218. and cases cited. This law is not by the plaintiffs,
but they contend that, in the particular circumstances of this 
case, a liability exists. What Is relied upon is an alleged kickim.' 
by the same.boy of the infant plaintiff some time before, and 
notice of this given to the defendant. The adult plaintiff 
sw.ars that, the spring before, Nelson (in the notes the word 
appears El wood, but this is clearly an error) told him that 
HI wood had kicked him—that he went up to see Foster, the de
fendant, about it and told him, “If he didn’t take care of his 
boy, I would not come back no more to him for kicking.” On 
cross-examination he says, on being pressed : “Of course I told 
him, else I wouldn’t have went up ... I did tell him and 
he knows it too . . . the spring before the accident, the one
time I went there.” After some shuffling, his Lordship took 
tie* witness in hand and asked him : “Did you certainly tell him 
that his boy had kicked your boy?” And he answered, “Well, 
that almost slips my memory.” Again : “His Lordship: Foster 
swears you did not tell him. What do you swear—that you

■
ft;
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ONT. did tell him? A. I know lie was rough with the hoy nil right
S. C.
1013

enough, your Honour.”
On the examination for discovery, the adult plaintiff answers 

as follows (1 extract all that was read at the trial) :—

Fohtkb.

“40. Q. I see you say here in your statement of claim that 
you had spoken to Mr. Foster about Ills hoy? A. Yes.

Riddell, J.
“41. 0. When was that? A. Over a year ago I went up
“42. 0. Before this accident? A. Yes. the boy had been
“43. 0. And what did you tell him? A. I didn't tell him 

very much of anything—it was something about a hall, the lmy 
and him had a fuss about.

“44. Q. And you made a complaint? A. I told him about 
that and if it occurred again 1 would not go hack to him. .

“46. Q. If what would occur again? A. Him kicking Hi 
boy.

•“47. Q. Do you mean to say he kicked him before this A. 
He did and 1 can prove it.

“48. (j. Was that the complaint you made to Mr. Foster 
that time? A. No.

“49. Q. I want to know the complaint you made at that 
time to him shortly before this action? A. I am not prepare-1 to 
answer that question just now.

“50. (^. 1 want to know what you told him? A. I did t il 
him; he not listen to me at all, Foster would not.

“51. (j. What complaint did you make about the boy? A I 
asked him, says I to him, ‘What kind of talk is this that your 
boy has heen going on at school accusing him for stealing a 
ballT' Josh Copeland's boy had told him.

“52. (j. That was the complaint, the stealing of a hall A 
Yes.

“53. Q. And you made no complaint then to Mr. Foster 
about his hoy being rough? A. No, 1 did not. We did not u mt 
to be quarrelling . . .

“54. Q. Did you ever before this acciilent make any complaint 
of his boy kicking your boy? A. Not any more than what 1 muI.

“55. (j. And that is about the stealing of the ball? A. Yes.''
It seems to me quite plain that, while the witness -Iocs 

at times venture the assertion that lie told the defendant that 
the one boy had kicked the other, whenever he is brought 
directly to the point lie will not pledge his oath that he did so 
—but his story agrees in substance with that of the defendant, 
his wife, and the independent witness McCormick. It seem* 
that a hall had been lost at the school which both boys att- . d-*il. 
and young Foster said of or to young Corby that he guessed lie 
had stolen the ball like his old dad—the elder Corby cairn* v> 
Foster’s and complained of this—but, as the defendant and his 
witnesses say, no other complaint was made.

3
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It would be wholly unsafe, in my view, to allow a jury to ONT.
find notice to the father of the previous kicking in that state s
of the evidence. 1013

No one has any desire to depart in the least from the well- tuKi V 
established rule that “the credibility of witnesses, the rcli* 
ability of their stories, the balancing of probabilities, is ex- Fosikb. 
clusively for’’ the jury, “and an appellate tribunal may not 
enter upon that field of inquiry:” per Anglin, J., in Walker 
v. Canadian Pacific R.W. Co., in the Supreme Court (not yet 
reported), citing Toronto It.W. Co. v. King, [1908] A.C. 2Mh

The case in the Supreme Court was one of “utterly conflict
ing and irreconcilable evidence given on the material facts by 
witnesses for the plaintiff and those for the defence” (per 
Davies, J.)—as are most, if not all. of the reported cases in 
which the doctrine is laid down or applied—and I should be 
loath to apply it to the full extent in a ease in which the wit
nesses for the plaintiff, when the matter was brought squarely 
to their attention, told a story that agreed with that of the 
witnesses for the defence.

It is argued that the conduct of the defendant is some evi 
deuce of knowledge of a propensity to kick on the part of his 
son.

Dr. McGibbon says that, meeting the defendant one night 
on the road, lie “told him the cheapest and quietest and nicest 
way would be for a settlement,” and the defendant then said 
“that he fully intended to settle with Mr. Corby, but he had 
gotten a very insulting letter on behalf of Mr. Corby, which 
had completely changed his mind, and from the time lie had got 
the letter he was resolved not to do so.” The defendant says :
“I had no right to help him ... 1 would not have minded 
lu pay the boy’s bill, bad it not been for the insulting 
letter. The letter asked for the doctor’s bill and for disfigure
ment of the boy . . . lie just thought 1 had to do it, I 
guess ... I told you I didn’t like that letter and neither 
I do. . .

The letter produced does not appear to be improper: it is 
not even a demand for amends or compensation, but rather a 
request: and, reading it calmly, one cannot see why such offence 
was taken at it. But it seems that the defendant considered it 
a claim that he was legally liable, ami so treated it; and, taking 
offence, changed his intention—perhaps “inclination” would 
better express his state of mind—accordingly. It would, in 
my view, be carrying the law to an alisurd length to hold that 
this state of mind was evidence of scienter, of knowledge 
that his son had a vicious habit of kicking or had kicked 
before. In Thomas v. Morgan, 2 C.M. & R. 49fi, the de-

5
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fendant, on being informed that his dogs had bitten the pin 
tiff’s cattle, offered that, if it could be proved that his dogs h;nl 
done it. he would settle for the cattle. Williams, J., the trial 
Judge, ruled that this was no evidence of scienter; in term. 
Court of Exchequer (Abinger, C.B., Parke, Holland, Aldei<i»n, 
and Gurney, BB.) held otherwise. Parke, B., giving tin 
judgment of the Court, says (p. 502): “It is clear from tin* 
Judge’s notes that the question has not been left to the jury, 
whether the offer of compromise was not an admission of ii s 
liability; and the learned Judge who tried the cause informs us 
that he has no recollection of being called on to leave it to III 
jury. Now, certainly, the Court think, strictly speaking, ami 
we all concur in that opinion, that the evidence ought to haw 
been submitted to the jury; but that it ought to have I" n 
submitted to them with a strong observation in favour of the 
defendant. Lord Kllenborough thought it entitled to so Ii" 
weight that he refused to leave it to a jury. But though w 
think, strictly speaking, it is a fact to go to the jury, yet ,t 
ought to have little or no weight at all with them, for the on r 
may have been made from motives of charity, without any ad
mission of liability at all. We think, therefore, that we cannot 
in this case direct a verdict for the plaintiff; and it seems :o 
us that we ought not to send the case down to a new trial, when 
the fact, if it had been submitted to the jury, ought to have 
been submitted with such strong observations as to make it 
very improbable that they would find for the plaintiff.” The 
plaintiff’s rule was discharged. This means that an offer to 
settle is, and is nothing more than, a mere adminiculinn of 
evidence which ought to have “little or no weight at all.” 
(The case in which Lord Kllenborough refused to consider an 
offer to pay any evidence at all against the defendant is /»’• /. 
v. Dyson (1815), 4 Camp. 198).

Not unlike this is the Irish case, Sayers v. Walsh (l*4Si. 
12 Ir. L.R. 434, where, after the defendant’s dog had bitten 
the plaintiff’s mare, the defendant went to the plaintiff's lions 
and tried to settle for the accident, said the dog had slipped 
out, and that he was sorry for what had happened. 
Pennefather, B. (p. 436) : “I think that the jury were at liberty 
to infer knowledge from the dog having been previously tied 
up, and the defendant’s saying that he was sorry that the 
dog had been let slip out.” Counsel for the defendant pressing 
Thomas v. Morgan on the Court, Pennefather, B., said: “That 
wants one other ingredient in this case, that the defendant said 
‘the dog had slipped out.’” Counsel retorted: “But there 
was a promise to pay; and if you take the promise to pay out of 
this ease what remains!” Pennefather, B., answered: “In this 
ease there is the expression of the defendant that it was an
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unfortunate occurrence, that the dog had slipped out. and ONT. 
then the offer to make amends.” s ^7

In Mason v. Morgan, 24 U.C.R. 328, the defendant’s bull 1013 
broke into the plaintiff’s field and killed his mare—the defend
ant admitted more than once that his bull had done the injury, ° ,nr 
and offered the plaintiff $10. The trial Judge, Harrison. Co. Fohtkr. 
C.J. (County Court of the 1'nited Counties of York and Peel), R)dden j 
having Thomas v. Morgan before him when he charged the 
jury, “told them that the prompt and direct admission by the 
defendant that his bull had done the injury, and his offer of 
recompense, were proper evidence for them to consider whether 
the defendant knew anything of the propensity of the animal.” 
and accompanied the statement with the strong observation 
mentioned in Thomas v. Morgan. This course was approved by 
the full Court of the Queen’s Bench (Draper, C.J., Ilagarty 
and Morrison, JJ.).

The whole question is discussed with great fulness and 
ability and with an abundant quotation of authorities in Wig- 
more on Evidence, vol. 2, secs. 1061 (c), 1062; the English and 
American cases are cited in n. 1 to sec. 1062.

It may be that when the owner of an animal which has done 
injury is informed of such act, if he, without protecting him
self by stating that what he does is without prejudice or by 
denying all legal obligation or the like, makes an offer to settle, 
such offer is some evidence of scienter—but that is because, if 
he did not intend his offer to be considered an admission of 
liability, he could and should have protected himself. The ease 
is wholly different when all that appears is an intention or 
inclination to pay something not manifested to the other party.
No one can protect himself against his own thoughts or give 
warning to himself that he must not take charity or a desire for 
peace for knowledge of legal liability. It would be intolerable 
if. because a defendant said, ‘‘At one time I thought I would 
settle this claim, but I changed my mind,” a jury might infer 
that he admitted the justice of the claim ; and the same remarks 
apply to the discussion the defendant is said to have had with 
his wife about settling, or rather paying—for no demand had 
been made. It would be absurd to say that a man must check 
at their origin all generous thoughts, that he must, not even 
discuss with his wife a generous action, at the peril of being 
considered to admit a legal liability.

Having now set out all the evidence of scienter, it seems to 
me that, if the jury intended to find that the defendant had 
knowledge of a propensity to kick in his son, the finding could 
not be allowed to stand—I think we should at least send the 
cast- back for a new trial. It is not a case like Toronto R.W.
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ONT. Co. v. King, [1908] A.C. 2«0, where “there is no prepond r- 
ance of evidence in the case against which the jury have

1013 found” (p. 267); hut rather the evidence does “so stron- ly 
preponderate against the verdict as to lead to the conclus mi

( OKIIY that the jury have either wilfully disregarded the evidence or
Fostfr failed to understand or appreciate it”—“the weight of evidn

Riddell. J.
so strongly preponderates in favour of the defendant” “that 
the verdict was unsatisfactory,” “the verdict is one which u 
jury viewing the evidence reasonably could not properly find 
Ferrand v. Hingley Township District Local Hoard (1891 s 
Times L.R. 70 (C.A.) ; Metropolitan Life Insurance Co. v. Mon

treal Coal and Towing Co. (1904), 05 S.C.R. 066, at p. 271: 
Walker v. Canadian Pacific H. IV. Co., ut supra, per Anglin. 1 
And to “say that a new trial ought not to he granted if tin- 
deuce strongly preponderated on one side . . . would he 
tantamount to saying that a verdict ought not to be disturbed 
no matter how strongly against the weight of evidence it 
might be:” per Lopes, L.J., in Ferrand v. Hingley Town.dm> 
District Local Hoard, 8 Times L.R. at. p. 71.

In the present case I do not think that the jury have neces
sarily found notice. The Chancellor did not put questions to 
the jury, as, with great respect, 1 think should have been done, 
but allowed them to find a general verdict. A perusal of :i;- 
charge shews that the jury may not have passed upon the <| i > 
tion at all which would be another reason for order! tu a 
new trial at least.

Moreover, the whole finding of the jury is perverse, ag nst 
the charge. It is quite true that a new trial will not he gran -d, 
much less a verdict reversed, simply hecaue the trial Judge is 
not satisfied with it: Fraser v. Drew (1900), 30 S.C.R. 211. 
But this is of no slight importance, in Aitken v. McM< in, 
[1895] A.C. 310, at p. 316, the Judicial Committee said : “Their 
Lordships are not unmindful of the weight due to the verdict 
of the jury, which should not he set aide merely because the 
Judge is of opinion that if he were the jury he would have 
found the other way. Still it is by no means an immaterial 
circumstance that the learned Chief Justice who tried the re
stated that he was not satisfied with the verdict, and that in 
his opinion it was wrong.” (The Chancellor has made such 
statements in this case).

I do not, however, think in the present case that we n«-vd 
determine what should be done if the jury had found notice; 
for, assuming notice, the plaintiffs’ case is not advanced.

All the cases in which a father has been made liahlt- for 
the act of his child arc cases in which “the father has know
ledge of the wrongdoing and consents to it, where he directs it,
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where he sanctions it, where he ratifies it or participates in ONT. 
the fruits of it,” because then “he becomes in effect a party s ^T
to it:” Thibodeau v. (luff (1911), 24 O.L.R. 214. And where lnl3
there does not exist any express consent, etc., circumstances may 
be swell that a jury may infer consent, etc. For example, in ('<lRHY
lieedy v. lie din g (1839), 16 Maine 362, the minor sons of the Fos-Vku
defendant, being at the time members of his family, with his team 
three several times hauled away the plaintiff’s wood. The plain- ,tldde11 '• 
tiff sued for the value of wood taken away later by these same 
sons—Ills counsel argued (p. 363) ; ‘‘The minors were seen with 
the defendant's team repeatedly hauling away the plaintiff’s 
wood, and the jury had good reason to infer that it was done 
with the assent and even direction of their father.” The Court 
saitl: "This could hardly have been done without the defend
ant’s knowledge, if it had not his approbation. . . . Con
sidering the relation in which he stood, and the repeated use of 
his team in getting the wood, it would not be easy for him to 
escape legal liability, upon a just view of the facts.”

In Ilovcrson v. Nokcr (1884), 60 Wis. fill, 50 Am. Iteps.
381. a father permitted his sons upon his premises to shout, 
tire off pistols, etc., when persons were passing along tin* high
way in front of his house, and it was held that permitting his 
children to act as indicated rendered him liable, because lie had 
control of the premises as well as the children. And the ques
tion to be left to the jury, “Did the defendant . . . direct 
his sons ... to make the noise they did when fhe plaintiffs 
were passing . . . with their team?” might be answered in 
the affirmative, though the jury might be unable to find evidence 
that lie did so direct it by express words of command (p. 383).

In Johnson v. Gliddcn (1898), 11 S. Dak. 237. 74 Am. St.
Reps. 795, the defendant had placed a gun in the hands of his 
son. of about thirteen years of age; the son, to the knowledge 
of the defendant, conducted himself in a most reckless and un
lawful manner with the gun; but the father still left him in 
possession and control of the gun. The Court said: “The jury 
was justified in concluding from all the evidence that he 
not only failed to exercise his parental authority to prevent a 
continuation of such conduct, but, by his own conduct, en
couraged, countenanced, and consented to the course being 
pursued by his son.”

In linker v. liaideman (1857), 24 Mo. 219, it was held that 
a charge, “Unless the plaintiff has established that the boy 
was of a vicious disposition and habits, and that the father 
knew it at the time, he is not responsible in damages for the 
injury sustained,” was too favourable to the plaintiff.

In Dunks v. Grey (Cire. Ct. E.D. Penna., 1880), 3 Fed.
Repr. 862, Grey had in his employ his son, fourteen years of
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OJtT. age, who became a good business man, and at eighteen, with the
8.C.
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consent of the defendant, assumed the general management 
of the business, his father acting as travelling salesman. The 
plaintiff obtained an injunction against the defendant to re

Fosteb.

strain him from selling articles infringing his copyright the 
defendant personally refrained, and the sou went on and sold

Riddell. J.
them without interference by the defendant. The Master found 
that the son was still in his father’s control, and the fati,.-r 
had no intention of wholly emancipating him, and held that 
he “could not quietly acquiesce in the sale of the prohibited 
articles by his minor son in the course of a business in which 
he was himself employed and from which he drew his salary.” 
An attachment was ordered, not to issue if the defendant should 
obtain from his son and file in Court an agreement to refrain 
from selling such articles.

There are many other eases referred to in the notes to ./«An
son v. (Hidden, 74 Am. St. Reps, at pp. 801 et scq.

Our own case of Thibodeau v. Cheff, 24 O.L.R. 214, is also 
in point. The lad there was of weak mind, and was allow 1 by 
his father to carry matches, and, with knowledge of his being a 
dangerous person to be at large, no constraint was placed upon 
his actions. This was complained of time and again h\ the 
neighbours, but the father did not keep a watch on his imbecile 
son. Any jury would find that this was an approval of his 
son’s manner of acting. In this case and like cases the maxims 
“Qui non prohibet quod prohibere potest, assentire rifle tur 
“Qui non obstat cui obstarc potest, facere videtur ” (2 Inst. 
305; Morgan v. Thomas (1853), 8 Ex. 302, per Parke, IV. <r p. 
304: 1 HI. Com. 430; Beedy v. Heeling, 16 Maine 362/. are 
rightly applicable—though they are by no means universally 
true and must be applied with very great caution.

There is nothing in the present case to shew any knowledge, 
and therefore any approval, of a line of conduct on the part 
of the son.

And there is nothing upon which a finding of negligence 
can be based. All that is alleged is, that in the spring of 
1910, or that of 1911, the defendant was told that bis son 
had kicked the infant defendant, whether by accident or not 
but probably intentionally, whether a gentle kick or not, in 
fun or otherwise (it was on the legs and apparently not doing 
great, if any, harm), does not appear. The lads do not seem to 
have been on bad terms—what was there to lead the defendant 
to expect that, some months thereafter, his son would kirk the 
other boy again?

The Chancellor asked at the trial, what could the father 
have done? and the question was repeated in the argument be-
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fore us. The only answer before us was “something, he should ONT. 
have done something.” He could not shut up the lad or be 
with him all the time—the boy does not seem to have been differ- 1013 
ent from the ordinary run of boys in the country, no better, 
no worse. While there is nothing to shew that the father re- (olMIY
buked him for the first kicking, there is nothing to shew that i < <i>.r.
he did not (except that he says he knew nothing of it) ; there is 
nothing to indicate that the defendant did not by precept and idde,1-Ji 
example do all in his power to bring up his boy in the right 
way. What could he have done that would have been effectual 
to prevent the occurrence here complained of? Is it not com
mon knowledge, familiar as household words, that, with all 
possible care in education and training, a hoy, if he is a real 
boy and not an epicene, will break out now and then, nature will 
shew herself, and accidents will happen?

When negligence is alleged as the cause of action, it must 
be proved that, had the negligence not occurred, the accident 
would not have happened—is there anything to prove that, had 
the boy been r< d, ( ised, admonished, prayed over ad 
libitum, he would not have acted as he did?

In the cases cited, the father could have kept his son from 
having matches, from using his team for drawing wood, from 
firing off pistols on his property, from carrying a gun, etc., 
etc., but what could this defendant have done?

An attempt was to bring the case within the rule as 
to animals owned by a defendant—but the same rules do not 
apply to a beast which is owned by some one and a child who is 
not. A beast is not responsible for its trespasses, a child is.

The simple fact that a dog has bitten a human being once, 
to the knowledge of his master, is enough to make that master 
liable in damages if the dog bite a human being again. The 
reason for this rule has been more than once laid down authori
tatively, and it is that an owner of an animal fera natura is 
liable for injury done by such animal, but not in the case of an 
animal mansueta natura1. A domestic animal is, prima facie, 
mansuetœ natura1, but by biting, etc., it shews its real nature to 
be f< ram—if the owner becomes aware of this he must thereafter 
keep it at his peril, like all other animals fera natura: Flccm- 
i"9 v. Orr (1855), 25 L.T.O.S. 73; Chart wood v. Greig (1851),
3 C. & K. 48. “The vicious tendency of the animal never can 
be known till some mischief is done . . . every dog is en
titled to have at least one worry, and every bull one thrust, 
without rendering its master responsiblein per Lord Cockburn, 
stating the English law, at p. 74 of 25 L.T. O.S.

“The law certainly is, as has been stated by a Scotch Judge, 
that every dog may bite a person once without rendering his

43—13 D.L.B.
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ONT. master liable for the injury he occasions:” per Willes, J., in
S. c.
1013

Jones v. Owen (1871), 24 L.T.N.S. 587.
“The popular knowledge of the law on this subject is

CORHY
summed up in the saying that a dog is entitled to his first 
bite:” Manson’s Law Relating to Dogs (1893), p. 2. Till that 
time, the first bite, the first worry, the first thrust, the animal

Riddell, j; is supposed with reason to be mansuetœ natural but notice of 
such an act fixes the master with knowledge that the animal is
different from the generality of his species. Chief Justice 1...
many years ago in Smith v. Pelah (1746), 2 Str. 1263, ruled 
‘‘that if a dog has once bit a man, and the owner having notice 
thereof keeps the dog, and lets him go about, or lie at his door, 
an action will lie against him at the suit of a person who is bit. 
though it happened by such person’s treading on the dog’s toes, 
for it was owing to his not hanging the dog on the first not

But boys cannot be placed in a class like beasts and labelled f< m 
not urn or mansuetœ not urn ( most parents probably consider t i, r 
own children mansuetœ nntura and those of their neighbours i> m 
natural) ; nor, when a father is notified of an act of violcn • 
the part of his son, can he hang him—the patria pot estas unir 
the ancient civil law gave the father the power of life and <1 tb. 
but the common law does not recognise such an extreme i dit. 
Nor can the father tie up his son—if lie Is ordinarily »,,m 
mentis—he must keep him and let him go about.

The rules about dogs have never been applied to boys, and 
we should not be the first to apply them.

1 think that the appeal should be allowed with costs and the 
action dismissed with costs.

Appeal allow <1.

ONT. Re CITY OF TORONTO and TORONTO AND SUBURBAN R. CO.

8.C.
1013

Ontario Supreme Court (Appellate Division ). Meredith, C.J.O., M-i'hircn, 
Magee, and Hodgins, JJ.A. June 4, 11113.

1. Street railways (g 1—3)—Franchiser—Rights in and to i sk of
KTBEET8—Dl’TY TO PAVE BETWEEN AND OUTSIDE OF BAILS.

Where the predecessor of a street railway company, on be in;: _■ mt«‘<i 
a long term franchise by the predecessor of a municipal corpor.it i n to 
build a street railway in a public highway in close proxiimn to a 
large and rapidly growing city, agreed that the travelled pm " ■ a of 
the highway between the rails and for eighteen inches outside ,.i. t 
should be kept clean and in proper repair by the railway (sn. 
ment lieing continued by 63 Viet. (Ont.) ch. 124), the comp.my o 
hound to pave between its rails and for eighteen inches outside 1 V"' 
at its own expense on the highway becoming a city street and |--ing 
subsequently paved by the municipality, notwithstanding the L' iway 
was but an un paved “mud road" when such agreement was entered 
into.

| Mayor, etc., of New York v. Ilarlem Bridge, etc., /Ml . ' 186
N'.V. 304, followed.)
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2. Street railways (§1—3)—Franchises—Right ix ami to vsk of 
street—Paving between and outside of rails—Power of On
tario Railway and Municipal Hoard to require.

The Ontario Railway and Municipal Hoard, under see. 3 of 10 Kdw. 
VII. (Out.) eh. 83. which provides that the Hoard may rc<|iiire the 
making of changes, repairs, improvements or additions which ought 
rvisonably to lie made in the tracks used by any railway company in 
connection with the transportation of pa-sengers. freight or property, 
in order to 'promote the security or convenience of the public, has 
power to require a street railway company, at its own expense, to pave 
between its rails and for eighteen inches outside thereof on the sub
sequent paving by a city of the highway on which the tracks were 
laid, notwithstanding the fact that when the company acquired its 
■ anchise and laid i>' tracks on such highwu) it was a mere “mud 
road" lying beyond but in close proximity to the limits of a large and 
rapidly growing city; since the word “tracks" as used in see. 3 must 
l given it- wiliest meaning so as to include not only the r « ils thereof 
but also that part of the highway occupied by the railway itself.

;i. Siiieet railways |gl—3)—Franchises—Right in and to use of 
streets—Paying between and outside of rails Power of On
tario Railway and Municipal Board over.

The power of the Ontario Railway and Municipal Hoard, under see. 
‘I of 10 Kdw. \ II. (Out.) eh. 83. to require a street railway not con
structed under an order of such Hoard, to pave between its" rails and 
outside thereof, is not affected by eh. 34 of I (leo. V. (Ont.i. which is 
applicable only to such railways as may have been const meted under 
an order of such Hoard.

4. Street railways tgf—3)—Franchises—Rdiits in and to use of
STREET—PaVINU BETWEEN AND OUTSIDE <iE HAILS—l)l TY OF COM
PANY—ORDER of Ontario Railway and Municipal Hoard—Mat-

<>n requiring a street railway company to pave between and out- 
'de of its rails the Ontario Railway and Municipal Hoard should 
prescribe the materials to be used, and not leave it to the deter
munition of the engineer of the Board in ........ vein that the city and
the railway company cannot agree in respect thereto.

An appeal by the Toronto and Suburban Railway Company 
from an order, dated the 25th June, 1912, made by the Ontario 
Railway and Municipal Board, on the application of the Corpor
ation of the City of Toronto, by which the appellants were 
ordered and directed to “put in a proper and sufficient state 
of repair” their “track and substructures on Bathurst street 
ami Davenport road, in the city of Toronto, and to dig out and 
pave that part of the roadway used for railway purposes and 
eighteen inches on either side thereof.”

The order further ordered and directed the respondents “to 
pave the remaining portions in question herein of Bathurst street 
and Davenport road;” and that the appellants and respondents 
should “work together under the supervision and direction of 
the Hoard’s engineer in carrying out the terms” of the order; 
ami that, in case of difference between the parties as to the kind 
of pavement to be put down, the matter should be determined 
by the Board’s engineer.

The appeal was allowed in part.
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/. F. Ilcllmuth, K.C., and B. B. Henderson, for the appel
lants :—The Hoard had no jurisdiction to make the order ap
pealed from, because under the original agreement between the 
Corporation of the Township of York and the railway company, 
the obligation of the company was to keep in proper repair a 
certain portion of the travelled road, not with any kind of pav. 
ment which the corporation might at any future time fancy, 
but only with such material as the roadway was constructed if 
at the time of making the agreement. The Hoard has no power 
to compel us to repair in any manner except that called for by 
our agreement. The authority of the Hoard is thus limited by 
1 Geo. V. ch. 54. The duty of the railway company is to “r 
pair.” This is shewn by the English authorities not to include 
changing the nature of the roadway: Lock Improvement ( 
missioners v. Justices of the County of Stafford (1888). _'u 
Q.B.D. 794 ; Scott v. Brown (1904), 68 J.l\ 181. For Amer n 
opinion, see Booth on Street Railways, 2nd ed., pp. 400. 4ul. 
Under sec. 3 of the Ontario Railway and Municipal Board 
Amendment Act, 1910, 10 Edw. VII. ch. 83, the Hoard has no 
authority to deal with track allowances. “Tracks” as used in 
that section means “rails:” Slate ex rcl. City of Kansas \ . ('nr- 
rigan Consolidated Street A*.IV. Co. (1884), 85 Mo. 263. And 
in the agreement “tracks” means “rails.”

G. II. Geary, K.C., for the Corporation of the City of Toronto, 
the respondents:- The Hoard has jurisdiction over a situation 
such as has arisen here. Under the correct interpretation of the 
agreement, it was the duty of the company to keep in repair that 
portion of the street which they were obliged to repair by keep, 
ing it in the same condition as the rest of the street, even if that 
necessitated the laying of a new kind of pavement : Mayor, < tc., 
of New York v. Harlem Bridge, etc., A*. IV. Co. (1906), 186 
N.Y. 304. Even if the appellants arc not bound by the agree
ment to repair in the manner which 1 am contending for, the 
Board has power, under sec. 3 of the Ontario Railway and Muni
cipal Board Amendment Act of 1910, to compel them to do so. 
“Tracks” means the space between the rails. As to “repair,” 
see Attorney-General v. Masters, Wardens, etc., of tin Wax 
Chandlers' Co. (1873), L.R. 6 ILL. 1, at p. 17; Encyclopaedia of 
the Laws of England, 2nd ed., vol. 7, p. 669; Manchester Bonded 
Warehouse Co. v. Carr (1880), 5 C.P.l). 507; Inglis v. Buttery 
(1878), 3 App. Cas. 552, at p. 556; Mayor, etc., of Yew York v. 
Harlem Bridge, etc., R.W. Co., supra. The statute 1 Geo. V. ch. 
54 does not limit the powers conferred on the Board by tin Act 
of 1910. Its object Is to make any lines, etc., ordered bv the 
Board subject to the terms of the original agreement.

Ilcllmuth, in reply.
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June 4. Meredith, C.J.O. :—The jurisdiction of the Board 0NT
to make the order appealed against is attacked hy the appellants s
upon the ground that, under the agreement between the Cor- iqh
poration of the Township of York, the predecessors in title of 
the respondents, and the appellants, whose name was then “Thu ( l!i: 
Toronto Suburban Street Railway Company Limited.“ which Toronto 
conferred upon the appellants the right to construct, maintain, x\u 
and operate their railway, the obligation of the is to
keep in proper repair that portion of the travelled road upon suh-kuan 
which the railway should be constructed “between the rails and "
for eighteen inches on each side of the rail or rails lying or being Mmduh>
next to the travelled road,” and that that obligation does not 0J*0<
require them, or authorise the respondents to require them, to do 
more than what is necessary to keep the road in a proper condi
tion for the trallie, having regard to the character and original 
manufacture of the road, and that the order of the Board re
quires them to make a new road of a different kind, not to repair 
the old one.

The agreement hears date the 4th September, 1899, and, 
with slight variations not material to the present inquiry, was 
confirmed by an Act passed in the 63rd year of the Reign of 
lier Majesty Queen Victoria, chaptered 124 and intituled “An 
Act respecting the Toronto Suburban Street Railway Company 
Limited,” and it is set out in schedule B to the Act.

Barograph 6 of the agreement, upon which the appellants’ 
obligation, so far as it is contractual, depends, is as ■ .Rows: “6.
The company shall, where the roils are laid upon the travelled 
portion of the road, keep clean and in proper repair that portion 
of the travelled road between the rails, and for eighteen inches 
on each side of the rail or rails lying on or next to the travelled 
road, and in default the township may cause the same to be 
done at the expense and proper cost of the company.”

It is conceded that when the agreement was entered into 
neither Bathurst street nor Davenport road was paved and that 
both of them were what was described in the argument of coun
sel as “mud roads;” and the contention of the appellants is, 
that their obligation as to those parts of them which they have 
contracted to keep in repair is to keep them in repair as “mud 
roads,” and no more.

Having regard to the provisions of paragraph 6, the proximity 
of the roads to a large and rapidly growing city, the duration of 
the franchise granted to the appellants by the agreement, the 
right of the public to use for the purpose of travel that part of 
the highways on which the railway should be constructed, and 
the powers and duties under the Municipal Act of municipal 
corporations ns to highways, I am of opinion that the covenant 
of the appellants contained in paragraph 6 should be construed

D00B
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n.s the Court of Appeals of the State of New York in a r. nt 
case const rued a similar obligation imposed upon railway 
panics by an Act of the Legislature of that State.

I refer to the ease of Mayor, etc., of New York v. //-- >,i
Bridget etc., R.W. Co., 186 N.Y. 304, in which the Court of \p 
peals had to consider the nature and extent of the duty, win. 
a law of the State was imposed upon railway companies, of i p 
ing “the surface of the street inside the rails and for on»* fu.it 
outside thereof, in good and proper order and repair, and . n 
form the tracks to the grades of the streets or avenues a> - y 
now are or may hereafter be changed by the authorities ! in- 
aforesaid towns,” and the conclusion reached was, that ‘’> a 
the proper authorities, in view of the condition of the sir. ! as 
shewn to exist, decided that a granite block pavement slum!.; 
laid . . . the requirement for repairing and keeping in ... I 
order compelled the defendant to co-operate with the city m l 
put the space between its rails in the same condition as tl. . >t 
of the street, even though that necessitated the laying of a i:.-w 
pavement.”

In delivering the unanimous judgment of the Court. Mis- 
cock, *T.t sa i<l (p. 310): “We, therefore, regard it as set il»-i by 
controlling authority in this State that the plaintiff was entitled 
to require of the defendant to lay in its tracks granite pave
ment, and we find no difliculty in following such adjudii viun 
The question of what shall constitute keeping a pavement in tin- 
tracks of a railroad company in good order and repair is to be 
determined somewhat at least by reference to existing and sur 
rounding conditions, and in our judgment it would be alto 1 her 
too narrow a view to hold that where a municipality had for 
sufficient reason decided to pave a street with asphalt or oilier 
new pavement a railroad might discharge its obligations to kn-p 
its part of the street in good order and repair by merely patch 
ing up a dirt road or some species of pavement which had be
come antiquated and out of condition and which was entirely 
different from that adopted in the remainder of the street

With that reasoning and the conclusion based upon it I 
agree ; and, whatever may bave been the proper construction of 
the word “maintenance” as used in the statute under considera
tion in Leek Improvement Commissioners v. Justins the 
County of Stafford, 20 Q.B.D. 794, or of the words “repairing 
and maintaining,” as used in the covenants under consideration 
in Scott v. Brown, 68 J.P. 181, “the existing and surrounding 
conditions” in the present case require that a less narrow con
struction be put on the words of the appellants' covenant than 
was placed on the words which had to be construed in those two 
cases.

I am also of opinion that, even if the appellants are not under
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any contractual obligation to do that which tin* Board has 
ordered them to do, the Board had. under see. d of the Ontario 
Railway and Municipal Board Amendment Act, 1910, 10 Kdw. 
VII. eh. H.'t, jurisdiction to require them to do it.

That section provides: “3. Whenever in the opinion of the 
Board repairs or improvements to or changes in any tracks, 
switches, terminals or terminal facilities, motive power or any 
other property or device used by any railway company in or in 
connection with the transportation of passengers, freight or 
property ought reasonably to he made thereto in order to pro
mote the security or convenience of the public or of the em
ployees of the company or to secure adequate service or facilities 
for the transportation of passengers, freight or property, the 
Board, after a hearing had either upon its own motion or after 
complaint, shall make and serve an order directing such repairs, 
improvements, changes, or additions to he made within a reason
able time and in a manner to be specified therein, and every 
railway company shall make all repairs, improvements, changes 
and additions required of it by any such order within the time 
and in the manner specified in the order.”

It was argued by Mr. llcllmuth that the word “tracks,” as 
used in the section, means only the “rails,” and that it does not 
extend to the space between the rails or the eighteen inches on 
each side of them, and that there is nothing in the section which 
confers jurisdiction on the Board to require the appellants to do 
that which it has ordered them to do.

One of the purposes of the section, and probably its main pur
pose, was, as its language shews, to promote the security of the 
public and of the employees of railway companies; and, in my 
opinion, to carry out that intention, “tracks” should be given 
its widest and not its narrowest meaning, and, therefore, should 
be construed as meaning, as applied to a railway laid on n high
way, that part of it which is occupied by the railway.

It was also argued that the word “tracks” is used in the 
agreement with the limited meaning contended for ; but, even if 
that were the case, as to which I express no opinion, it would 
have no bearing on the question of the construction to In* placed 
on the same word when used in an Act of the provincial Legis
lature.

It was also argued for the appellants that eh. 54 of the Acts 
passed in the first year of the present Reign limits the powers 
conferred on the Board by the Act of 1910, and that the effect 
of the later Act is to prevent the Board from making any order 
which would impose on a railway company a greater obligation 
than is imposed upon it by the agreement between the company 
and the corporation of the municipality or the by-law of its 
council by which authority to construct the railway was eon- 
fvrml upon the company
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That, in my opinion, is not the eITvct of the Act. Its | u\ 
pose and effect is to make the tracks, switches, additional lino-, 
and extensions of existing lines, which the Board orders to !.,• 
constructed, subject to the terms of the agreement or bydaw, nul 
does not apply to existing tracks not constructed under an oM-r 
of the Board.

It may he observed, as bearing upon the question of the 
sense in which the word “tracks” is used by the Legislature, 
that it is used in see. 12, as enacted by eh. 54, as synonymous 
with “lines.”

For these reasons, I am of opinion that the appeal fails no 
far as it is based on the contention that the Board has no juris
diction to order the appellants to pave that part of the roadway 
which by paragraph ti of the agreement they covenanted to 
repair.

The order Is, however, open to the objection that it does not 
prescribe the kind of pavement which the appellants are to lay, 
but leaves that to he determined by the engineer of the Board, if 
the parties are unable to agree; and the case should, therefore, lie 
remitted to the Board in order that that question may be d* alt 
with and provision made as to the kind of pavement which is to 
be laid ; and there should be no order as to the costs of the appeal.

Maclaren and Magee, JJ.A., concurred.

IIodgins, J.A., agreed in the result.

Appeal allowed in part.

QUE.

K. B. 
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ROB1LLARD v. CITY OF MONTREAL.
Quetta Court of King’* Bench (Appeal Side), Arekambeault, C.J., Trenkolm, 

Cro**, Carroll, ami (Jervaix, JJ. May 19, 1913.

1. MlXItll'AL CORPORATIONS (| II (r 1—10f>)—Lia III UT Y FOR IIAMM.I-
AIIAMKIXMFX'T OF KXPHOPHIATION FHOCFKIU.NO—LlARII.ITY TO I AMI-

Where u city, which was required by **■<•. .">2 (29) of 3 Kdw \ll 
(Que.) vh. 02. to expropriate land within n designated tin»-, alun : m I 
the proceeding* after notice to the landowner, the appointin'i i 
voinniiH'ioners and the taking of evidence, it i* anawerahle 1" i ■ nil 
owner for the loss»-* austained by him by lieing deprived of the »of 
hi* property a* the result of the imminence of the expropriation

•2. Damages (#111 K 1—808)—Measure of—Ix.h ry to reai. prophuv 
Auaxdoxmext of expropriation pkolkkdino—Derivation of i *i; 
of land—Loss OF RENTALS.

A city, which wa* required by *«•<•. 32 (20) of 3 Kdw. \ II. ‘ 
eh. 02. to expnqiriatc land for public uae, on the ahandonmvni "t tio*
proceeding* after notice to the landowner, the appointment • ....
mi**ioner* and the hearing of evidence, i* answerable to the Ian ! wner 
for the expense* of hi* useless removal from the property; ai 'I'", 
under art. 428 of the Montreal Incorporation Act, 62 Viet. eh. .">s, for
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tin* I os# of thu rental from 111* proper! 3 a-* the result of the imminenw QUE.
of the expropriation, subject to the limitât ions thereby provided, had
the expropriation been carried out. K. It.

3. Municipal corporation a (8 Ile 1—105)—I.iauility for damages— 1913
Abandonment ok expropriation proc kkihxo—Hi 111:1 ihom lia- — 
BiiJTY for—Subsequently enacted statute—Effect. Hobillarii

Where a city, which w is required by *ec. .‘>2 (20) of 3 Kdw. VII. r-
1 Que.) ch. 62, to expropriate land for public purjaises within a de Mtyoi
signaled time, abandoned the proceeding after notice to the landowner. Montreal.
the appointment of commissioners, and the taking > f testimony, the 
city is not relieved from liability to the landowner for the deprivation 
of the use of his property as the result of the imminence of the ex
propriation. by the subsequent enactment of 7 Kdw. VII. (Que.) ch. 
ti.i. providing that the city need not proceed with such expropriation, 
and that its right to expropriate should expire after a delay of three 
months from the time the Act came into force if not proceeded with.

4. Damages 18 III K 1—205)—Measure m Injury to real Property- 
Abandonment OF* EXPROPRIATION PROCEEDING — INJURY TO PRO
PERTY DURING VACANCY BY THIEVES.

1 hi the abandonment by a city of a proceeding to expropriate land, 
although it is liable to the landowner for the loss of rentals while hi» 
property by reason of the imminence of the expropriation was lying 
idle, it is not answerable for injuries caused to the property by tin- 
net s of thieves or criminals.

Appeal from the* judgment of the Superior Court dismissing statement 
action of $2,506 being $1,000 for loss of runt, $400 for repairs to 
the houses, $150 for expenses of removal, $100 legal expenses— 
the whole as the result of the city discontinuing the expropriation 
proceedings taken in connection with the appellant’s immoveables 
—and $1,000 as damages caused in 1906-7 by the raising of the 
level of Papineau avenue and Lafontaine Park. The Superior Court 
dismissed the appellant’s action purely and simply without even 
adjudicating upon her conclusions for the payment of the $1.000 
of damages resulting from the change of level.

The " was allowed.
G. Lamothe, K.C., for
./. L. Archambeault, K.C., (A. ll\ Atwater, K.C., counsel), 

for respondent.

The opinion of the majority of the Court was delivered by
(Iervais, J. :—The respondent demurrer and then

to the merits; (1) that as regards the expropriation proceedings 
it lmd merely fulfilled the just mandate of Parliament and was 
therefore immune from any resulting damages; (2) that although 
it had somewhat raised the level of the land around the appellant’s 
houses this had but enhanced the value thereof; (3) that the 
appellant, through her auteur, had retarded or rather prevented 
the prosecution of the expropriation proceedings by participating 
in the injunction proceedings against such expropriation insti
tuted by Charles Cushing and by obtaining from Parliament 
an amendment to the law regarding such expropriation.

In her answer the appellant denied all these allegations as

, t
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injunction. All we need say is that Cushing swears tint In- 
issued this injunction “on his own personal account solely," 
and that he does not know whether the* appellant’s huslnnd

ROIIII IARII Robillard, was pleased with it or not. As to the share which the

Montreal.
appellant’s auteur had in the modification to the respond* iit’s 
charter concerning expropriations brought into force by 7 1 Aw.
VII. (Que.) ch. 65, it must be admitted that Robillard was in h. ir 
of such a law, the main object of which was to grant to the expro
priated parties the actual value of their immoveables instc.-id of 
an indemnity which did not exceed the valuation appearin', on 
the assessment roll plus 20 per cent, of such value. Furthern ., 
the law of 1907 authorized the city not to proceed with the « \pr*j- 
priation and then enacted that its right to proceed so to do w-<uld 
lapse after a delay of three months from the coming into fm - •• of 
this Act which was inserted into the city’s charter as article 127a. 
The enlargement of Lafontaine Park by expropriation had Urn 
decreed in 1903 by 3 Edw. VII. (Que.) ch. 02, sec. 52, par J

To enlarge Lafontaine Park on the east side. . . . This expru . 
shall take place within the three years from the coining into force of t ' v

Evidently, this expropriation should have taken place .-n ril
ing to section 20, arts. 421 to445, of 62 Viet. eh. 58, which the 
charter of the city of Montreal. According to sec. 128 thn an 
indemnity should be paid to the lessees of buildings or gi"um|g 
to be expropriated not exceeding the amount of rent for the 
current year, and of the next ensuing year, in the eases of l< m-s 
made for a year or more, to be computed from the date of the 
adoption of the resolution sanctioning the expropriation mad 1 y 
the city council. If we now pass to the question of daman*1* 
which the appellant alleges to have suffered as a result <•; the 
raising of the level we find that such damages did occur.

(The learned Judge reviewed the evidence on this point from 
which it appeared that this change in level had caused a n>
ciation of about $1,000.)

The up|N‘llant did not deem it necessary to contradict this 
evidence. On the other hand the appellant and his witiu-M* 
admit that many of the repairs to the plumbing work were ren
dered necessary by the acts of thieves and of passers-by. 1 dually 
as regards the proof of loss of rentals resulting from the institution 
and the subsequent abandonment of expropriation proe- dings 
by the city we find the same conclusive. . . . Accor*ling to 
this evidence the appellant lost at least 830 a month during 
thirty months, a sum exceeding $1,000. Is the en
titled to recover damages as a result of the raising of the level of 
Lafontaine Park and of Papineau avenue as well as damages 
resulting from the useless institution of expropriation proceedings? 
Before we can answer this we have to examine four questions:—

1. Is the respondent responsible for the damages caused by 
the change of level?

74
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2. Did the city in its expropriation proceedings always follow QUE.
the prescriptions laid down by the different legislative enactments K p 
concerning the enlargement of Lafontaine Park? 1913

3. What is the nature of tin* appellant's pecuniary claim ----
against the city as a result of the variations brought to these Kobii.lard 
expropriation proceedings? city «a

The petition math* no reference at all to the appellant’s pro- Montki:\l. 
perties which the respondent, was to expropriate before April 25, uwai«.j.

MM Mi. It is only on March It. 1907, by 7 Kdw. VII, eh. 05, that the 
respondent was authorized not to expropriate if it did not do so 
within a delay of three months, and if it did expropriate it was 
to pay to the expropriated parties the actual value of their land. 
The 1907 statute did not discharge the city from its liability 
in damages resulting from its violation of the 1903 statute, which 
hail peremptorily given order that the expropriation should take 
place within the three year delay. An examination of the texts 
of 1903 and of 1907, as well as that of the charter of 1899, shews 
that the city deliberately and without any reason did not obey 
the Act of 1903. And the second question must be answered in 
the negative.

3. What is the nature of the appellant's pecuniary claim? 
It could quite properly be said that such a claim is of the nature 
of an action in damages for the violation of a law of public order 
passed in the interest of the parties to be indemnified liable for 
years to the risk of an expropriation, in order to protect them 
from the indefinite damages which might result therefrom. 
These damages, in the present case, participate of the nature 
of indemnity for a delict or quasi-delict. In tin* second place it 
might also be said that the amount claimed is of the nature of a 
compensation which should be granted under art. 1953 C.C. 
Vnder a third system of reasoning it might be held that by its 
notice of expropriation of January 13, 1906, forbidding the ap
pellant from re-renting her property, the respondent wished to 
render the servitude of expropriation which it possessed by virtue 
of its charter and of the 1903 Act more onerous as regards the 
appellant’s properties, inasmuch as it was seeking to exercise 
this right of servitude under circumstances more onerous than 
those foreseen by these statutes—more especially by art. 428 
of the charter of 1899—which always allowed the lessees as in
demnity one year’s rent over and above that of the current year.

f inally and fourthly could it not be contended that by giving 
this notice of expropriation, in which the appellant acquiesced, 
the respondent Ixjund itself to pay her the amount of damages 
claimed by her action?

In any event the appellant’s claim is one in indemnity of the 
damages caused by the respondent in provoking uselessly, ille
gally and imprudently the imminence of an expropriation. Every 
expropriation proceeding comprises three phases; the imminence
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QUE. of the* expropriation, its judicial realization, and the execution of
K. B.
1913

the works it calls for. Picard in his general treatise on expro
priation lays it down that the damages resulting from tin-

Rohillabd
imminence of the expropriation such as the fact that the prop, ny 
becomes useless, the near ejectment of the tenants, the dilli ihy

Moxtbk.xi..
of obtaining new ones, the advantageous sale of the property, 
the loss of customers, the moving expenses of the owner, must

Gênai*. J. be taken into account. (Vide Picard, p. 117.)
And we find this decision:—
If after the service of a notice to treat, the person served replu In

stating his interest and claiming compensation and the company ii.-mIht 
refer the matter to arbitration nor issue a warrant for a jury, they inn-i In- 
deemed to have acquiesced in the claim made and the claimant may n- ■ ; 
the amount: Katon v. MitllumI and (irait Western H. (1K47), 10 Ir. It ;|()

To the third question wo must therefore answer that although 
the respondent did not take the appellant’s property, yet it must 
pay her the loss of rent suffered as a result of the institution ami 
discontinuance of expropriation proceedings in violation of tlu- 
law of 1003.

The 11)07 statute, which, as I have said, authorized tin res- 
nt to refrain from carrying on this expropriation, did not 

deprive the appellant of her acquired rights as of April 26, lui Hi.
4. Is such a pecuniary claim well founded in law as damages 

resulting not from the effects of expropriation, not from the 
conclusion of expropriation proceedings, but from the imminence 
thereof?

1. As to the first question, these damages really exceed SHOO. 
The Superior Court did not state whether the appellant was 
entitled to judgment for such an amount. This Court i- of 
opinion that she should have proceeded on this point both under 
art. 1054 C.C. and under our constant jurisprudence.

2. As to the second question, let us examine the texts of the 
law. On April 25, 1903, the city was ordered by the Quebec 
Parliament to enlarge Park Lafontaine within a delay of three 
years from the coming into force of this law. The law says tin- 
expropriation is to be carried out. The respondent waits until 
January 13, 1906, before giving the notice of expropriation which 
finally, it was admitted, were given. The city had the commi'sion- 
ers appointed, and these began hearing witnesses; the claims of 
the different proprietors were filed with them, including that of 
the appellant’s auteur; then on April 11, 1900, they made a /n ,mu- 
verbal in the following form:—

Inasmuch as a writ of injunction has been issued from the .Su|ierior 
Court by Mr. Justice Fortin ordering the commissioners to cease all pro
ceedings, the said commissioners adjourn sine die.

Now* the injunction order here referred to prayed for the 
suspension of proceedings only as regards Charles Cushing.

81

72
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4. Is the appellant’s pecuniary claim based on the discon
tinuance of the expropriation proceedings well founded?

As stated, the 1907 statute did not discharge the re* 
from claims acquired against it under the 1903 Act. The 1903 
statute was not followed. The respondent cannot rely on the 
parliamentary mandate of 1907, as was held by the trial Judge, 
to escape liability. Moreover, this law has no retroactive effect. 
The appellant does not sue for an alleged violation of the 1907 
law but for a violation of the law of 1903. Pollock on the Law 
of Torts, 9th ed., 197, says:—

The provision of a public remedy, without any s|>vei;d means of private 
eon pensât ion, is in itself consistent with a person specially aggrieved 
having an inde|>endent right of action for injury caused hy the breach of a 
statutory duty.

There is no doubt that under our law as under the Knglish 
common law of to-day, the violation of any law gives rise to 
damages suffered by any party. There remains to be seen what 
damages the appellant has suffered as a result of the city’s viol
ation of the 1903 statute. The appellant has proven the loss of 
her five tenements during two years and a half, a loss of over 
$1,000, yet we do not think the appellant c <1 to the whole
of this amount. Had the respondent carried out the expropriation 
it would have owed at the most 24 months, i.e., $804, as rent from 
May 1, 1905, to May 1, 1907; saving however, under art. 428 
of the city charter the amount of the current year of May 1. 
And the evidence shews that the appellant received all her rent 
during the current year of 1900. So that the appellant is entitled 
under this head to $432, loss of rent for one year. The appellant 
cannot reasonably hold the respondent responsible for the various 
damage caused by criminals or thieves whilst these tenements 
were vacant. On the other hand the appellant is entitled to $25 
expenses of useless moving. There is error, therefore, in the 
judgment of the Superior Court. The appellant should have 
obtained judgment for 81,357 with interest and costs.

Appeal allowed and judgment accordingly.

QUE.

K. B. 
1913

Robillard

Montreal.

Trf.nholme, and Cross, JJ., dissented. Tmiliolme, J.

A pjmil allowed.
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ONT. STRONG v. CROWN FIRE INSURANCE CO. 

STRONG v. RIMOUSKI FIRE INSURANCE CO.8.C.
191.3 STRONG v. ANGLO-AMERICAN FIRE INSURANCE CO.

STRONG v. MONTREAL-CANADA FIRE INSURANCE CO.

Ontario Supreme Court (.1 ppcllate Division), Meredith, C.J.O., Mwi-i 
and Magee, JJ.A., and Leitch, ./. Mag 19, 191.3.

1. Evidence ( § IV R—4891—Insurance casks—Stocktaking recohi.
Admissibility.

Iii an action on a policy of lire insurance for the total destru. m 
of a stock of merchandise by lire, in order to -hew the value "• • m- 
stock then on hand, evidence is admissilde of a stock-t iking ir 
months previous to tlie lire, where there is nothing to throw douK » 
the bona fûtes or accuracy of such record.

2. I.XNt HANCK (8 VI A—247)—Loss— Stock of goods—PttOOF oi N 1 -
KITY OF FI RXI8IIING DLTLICATK INVOICES.

Statutory condition 13 of the Ontario Insurance Act, R.S.O. l-'i; 
eh. 203. 2 (Jeo. V. eh. 33. R.S.O. 1914. ch. K3. relative V» furni 
proofs of loss, does not require the owner of a stoek of goods w i 
were destroyed hv lire, to furnish an insurer duplicate invoices i m 
tliosv from whom the goods were purchased.

3. Ixhvraxci: (§ VI A—247)—!>ish — Proof of—Non-compliance with
STATUTORY CONDITION—OlUKCTIOX BY IXHCKKR OX (IT 11 Fit M. M-s

If a person in good faith furnishes proof of loss of insured pi 
to which the insurer objects on grounds other than non-complian • i 
statutory condition 13 of the Ontario Insurance Act. R.S.O. |v*7 
20.3. 2 Ô.o. V. < h. .3.3. R.S.O. 1914. eh. 183. the insured will 
lieved from such non compliance under the provisions of see. ' : • f 
such Act. when* it would he “inequitable that the insurance i'l
lie deemed void or forfeited by reason of imperfect compliant- A 
the condition.”

4. Insurance (8 III D 1—63a)—Kirk—Statutory conditions Y mux
i ion Reduction m time fob bbinoinq action Ri

A variation of statutory condition No. 22 of the Ontario In 1 aivi' 
Act. R.S.O. 1897. cli. 203. 2 fieo. V. eh. .33. R.S.O. 1914. eh. M 
a policy of fire insurance by reducing the time for bringing .i timi 
on the policy to *ix months next after tlie occurrence of loss. \~ n.a 
sonahle and void.

[Strong v. Croirn Fire Insurance Co., 10 D.LR. 42. 4 O.W v "-<4. 
allirmed; Kekhardt v. I.anras hire Insura nee Co. ( 1900). 27 A I 373, 
.31 Can. S.C.R. 72. followed.]

5. Insurance (8 III K 1—78)—Previous firks—Concealment M emu
AUTY TO THE RISK—CONTINUANCE OF OI.D RISK.

lu a fire claim under a policy of fire insurance, where the i -tired 
in his application for the policy had answered in the negative t' |iies- 
tion as to whether he had had a fire previously; and where il a -ared 
that some years prior to the application he had had a lire "ii 
other property, on which, however, the insurance was pronip' ad 
justed and paid, and that the risk was continued by the insiii. such 
non-disclosure in the application was not. under the eircum-' nice», 
material to the risk.

[Strong v. Croirn Fire Insurance Co., 10 D.L.R. 42, 4 O.W A 584. 
affirmed.]
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Appeal by the defendant from the judgment of Sutherland, 
,J„ on the second trial, Strung v. ('mini Fire Ins. Co., 10 D.L.R. 
42, 4 O.W.N. 584, for the plaintiff in an action on a policy of 
fire insurance; the case having been previously tried before 
Sutherland, J. See 1 D.L.R. Ill, 3 O.W.N. 481.

The appeal was dismissed.
E. E. A. DuVernct, K.C., A. II. V. Lcfroy, K.C., and A. C. 

lb iyli ngton, *for the appellants:—The stock-taking in August, 
1910, was not reliable. The value of the stock was much less than 
$25,000. The insured did not complete his proofs of loss in 
accordance with the conditions of the policies, and these proofs 
of loss were insufficient : Cinq-Mars v. Equitable Insurance 
t'n. (1857), 15 U.C.R. 143; Nixon v. Queen Insurance Co. 

ls!»4), 23 K.C.R. 26; Quinlan v. Union Fire Insurance Co. 
(1881), 31 C.P. 618, at p. 627. Under statutory condition 13, 
the insured was bound upon request to procure from the whole
salers duplicates of invoices and furnish them to the insurer: 
banyan v. Royal Insurance Co. of Liverpool ( 1894), 162 Fa. 
St. 357; Clement on Fire Insurance, vol. 1, pp. 261.263; (Fllrii n 
v. Commercial Fire Insurance Co. (1875), 63 N.Y. 108; Ward 
v National Fire Insurance Co. (1894). 10 Wash. St. 361. The 
learned trial Judge erred in giving the plaintiffs the benefit 
of sec. 172 of the Ontario Insurance Act. The variation in 
statutory condition 22 whereby the limit of time within which 
an action for the insurance moneys must be brought is made 
six months after the loss, instead of a year, is a just and reason
able one ; Hickey v. Anchor Assurance Co. (1859), 18 U.C.R. 
433; May v. Standard Fire Insurance Co., 5 A.R. 605, at pp. 
619. 622; Peoria Sugar liefining Co. v. Canada Fire and Marine 
Insurance Co., 12 A.R. 418; May on Insurance, 4th ed., vol. 
2. p. 1146, sec. 479. The misrepresentation of Jeffrey that he 
had never had any property destroyed by fire was a material 
misrepresentation which avoided the policies: Western Assur
ante Co. v. Harrison (1903), 33 S.C.R. 473.

V. W. Howell, K.C., and George Kerr, for the plaintiffs:—The 
learned trial Judge was right in his finding in regard to the 
extent of the loss sustained by the assured. The stock-taking 
in August, 1910, was bonâ fide, and was well and accurately 
done. At the time of the fire, the stock on hand was worth 
$25,000. The insured sufficiently complied with the conditions 
in regard to furnishing proofs of loss. Even if the proofs of 
loss were insufficient, the learned trial Judge rightly gave the 
respondents the benefit of sec. 172 of the Ontario Insurance Act: 
Hart ne y v. North British Fire Insurance Co. (1887), 13 O.R. 581, 
at p. 588 ; Martin v. Martin d* Co., [ 1897 ] 1 Q.B. 429. The variation 
in statutory condition 22, whereby the limit of time within which 
an action for the insurance moneys must be brought, is made
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six months after the lass, instead of a year, is not a just or 
reasonable condition, and is, therefore, null and void: tick Ini nit 
v. Lancashire Insurance Co. (1900), 27 A.R. 373, 31 ('an. S.c |{, 
72; Smith v. City of London Insurance Co. (1887), 14 A.R. \ 
The statement made by Jeffrey, in his application for in ur 
ance, that he had no previous fire, was not such a material 
misrepresentation as to avoid the contract. We submit teat 
there was no misrepresentation by the assured, material to 
risk, with reference to his having any property previously 
destroyed or damaged by fire. The learned trial Judge lias so 
found, and his finding should not be disturbed: Stott v. Lon,,i 
and Lancashire Fire Insurance Co., 21 O.R. 312.

DuVernet, in reply.

The judgment of the Court was delivered by
Mkrkdith, C.J.O. :—This is an appeal by tin* defendants from 

the judgment of Sutherland, J., dated the 10th January, 191:1. 
after the trial before him sitting without a jury at Toronto on 
the 12th, 13th, and 24th days of December, 1912.

The actions were originally tried before my brother Suther
land on the 2nd, 3rd, 4th, 5th, (ith, and 20th days of October. 
1911 ; and on the 2nd January, 1912, he directed that judg
ment should be entered for the respondents in the first ease 
for $8,000, in the second case for $4,000, in the third case for 
$4,(XX), and in the fourth case for $5,000 ; and the reasons for 
judgment are reported in 1 D.L.R. 111,3 O.W.N. 481.

On appeal to the Court of Appeal, these judgments were 
vacated, and the actions were “remitted back” to the learned 
Judge for trial, with a direction that the appellants should 
be entitled to deliver pleadings in the second actions which 
had been commenced against them on the 20th December, 1911, 
and that the original actions and the new actions should he 
“reheard or retried” before my brother Sutherland, at such time 
and place as he might appoint, “upon the evidence already given 
before him and such further evidence (if any) as the parties 
might offer, without prejudice to any order which the trial 
Judge” might make as to consolidation under sec. 158 of the 
Ontario Insurance Act, 1912, upon the completion of the plead
ings in the later actions.

The reasons for judgment of the Court of Appeal are found 
in 4 D.L.R. 224, 3 O W N. 1534.

The second actions were brought because it was anticipated 
by the respondents that the appellants would object that the 
earlier actions were prematurely brought.

The claims of the respondents are resisted by the nppell.mts 
on several grounds, all of which were unsuccessfully urged 
before the trial Judge.
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The first objeetion is to the finding ns to the extent of the 
loss which was sustained by the fire which occurred on the 25th 
day of December, 1910, and by which the stock in trade of the 
assured, Jeffrey, was totally destroyed.

It was urged that the trial Judge proceeded mainly upon a 
stock-taking alleged to have taken place in the month of August, 
preceding the fire, and that the stock-taking was not reliable, and 
ought not to have been accepted as affording evidence of the 
amount of the stock on hand at that date.

1 am unable to agree with this contention. There was 
nothing adduced in evidence which threw doubt on the bona 
fide character or the accuracy of the stock-taking. It appears 
to have been conducted in the ordinary manner, and practically 
all the employees of Jeffrey took part in it.

These employees, to the number of six, were examined as 
witnesses at the trial. They did not all take part in taking the 
whole of the stock, but each took part in that part of it which 
related to the department of the business with which he was 
connected, and nothing was elicited in the course of their exam
ination which throws doubt either upon the genuineness of the 
stock-taking or its accuracy.

In addition to this direct proof of the amount of the sto k 
on hand in August, evidence was given by witnesses competent 
to judge as to, and who had an interest in knowing, the amount 
and value of tin* stock on hand, which fully supports the find 
ing that, at the time of the fire there, the stock on hand was of 
the value of $25,000.

Witnesses were called on the part of the appellants who 
testified that, in their opinion, the stock on hand was of much 
less value, and an attempt was made, by elaborate calculations 
as to the amount of the stock which Jeffrey had in stores in 
which he had previously carried on business, to shew that the 
stock on hand at the time of the fire was much less than $25,000, 
and a strenuous effort was made to shew that Jeffrey had fraud
ulently concealed or made away with a ledger used in his busi
ness, which, if forthcoming, would have enabled the appellants 
to shew that the estimate made by Jeffrey of the amount of the 
stock on hand at the time of the fire was grossly excessive.

In my view, there is no foundation for the charge as to 
this l»ook, and the proper conclusion upon the evidence is, 1 
think, that the witness Booth was mistaken in saying that after 
the fire Jeffrey took home a ledger which had been locked up 
in the safe. This witness, who was a carter, might easily have 
been mistaken as to what the books which Jeffrey took home 
were, and I have no doubt that any books he saw taken away 
were among those which were afterwards produced to the ad
justers of the appellants.

41 13 H.L.B.
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I entirely agree with the conclusion of the learned trial Judge 
on this branch of the case; and, in my view, no other conelusion 
was possible, if, as he properly found, the stock-taking of Aug. 
list was well and accurately done, and its results were carried 
honestly and correctly into the books.

It was further objected that the insured had never complied 
his proofs of loss in accordance with the conditions ol* tlv 
policies.

In my opinion, there was a sufficient compliance by :he 
insured with the conditions of the policies as to furnishing proofs 
of loss, and the finding that these conditions were complied 
with was warranted by the evidence.

The American cases cited by Mr. Lefroy in support of his 
contention that, under statutory condition 13, the insured was 
bound, if required to do so, to procure from the persons from 
whom he had purchased goods duplicates of the invoices of them, 
and to furnish these duplicates to the insurer, have no appli
cation to such a condition as condition 13. The conditions 
which were under consideration in the cases cited expiv.vdy 
provided that the insured should procure and furnish dupli
cate invoices where the originals were not in his possession.

If, as the appellants contended, the proofs of loss which were 
furnished were insufficient, sec. 172* of the Ontario Insurance 
Act. R.S.O. 1897, eh. 203, was, in my opinion, properly applied 
by the learned Judge to relieve the respondents from what other 
wise would have been the consequences of their failure to com
ply with the requirements of condition 13.

The proofs of loss were furnished in good faith, and the 
appellants objected to the loss upon other grounds than for 
imperfect compliance with the condition, within the meaning of 
sec. 172; and, the trial Judge having found that it would he 
“inequitable that the insurance should he deemed void or for-

•172.— (1) Whore, by reason of necessity, accident or mistake, the con 
ditinns of any contract of fire insurance on property in this Pr-niri.e as 
to the proof to lx* given to the insurance company after the occurrence 
of a fire have not been strictly complied with; or where after a -latenient 
or proof of loss lias been given in good faith by or on behalf of the assured, 
in pursuance of any proviso or condition of such contract, the company, 
through it.s agent or otherwise, objecte to the loss upon other grounds than 
for imperfect compliance with such conditions or does not within a reason
able time after receiving such statement or proof notify the assured in 
writing that such statement or proof is objected to, and what are the 
particulars in which the same is alleged to lie defective, and so from time 
to time; or where, for any other reason, the Court or Judge before whom a 
question relating to such insurance is tried or inquired into, cn - rs it 
inequitable that the insurance should ire deemed void or forfeited I«y reason 
of imperfect compliance with such conditions—no objection to the suffi
ciency of such statement or proof or amended or supplemental statement 
or proof (as the ease may be) shall, in any of such cases, Ik- allow.sl a< a 
discharge of the liability of the company on such contract of insurance 
wherever entered into.
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feited by reason of imperfect compliance with the condition,” ONT. 
the objection to the sufficiency of the proofs was not open to s“ 
the appellants.

In the Ontario Insurance Act, 1912, see. 172 appears as -----
section 199, amended by substituting for the words “allowed as SlKON0 
a discharge of the liability of the company on such contract of <H(')WX 
insurance” the words “allowed as a defence by the insurer or a Fnu: 
discharge of his liability on such policy.” Ixsncwt

It appears to have been thought at the trial that it was 
decided in National Stationery Co. v. British America As- Mweditb. c.j. 
sura nee Co. (1909), 14 O.W.R. 281, that, although sec. 172 
ns amended prevents the non-compliance with the requirements 
of condition 13 being set up as a defence, the original section did 
not. Nothing of the kind was decided in that case, and all that 
was said which bears upon the meaning of sec. 172 was said 
by Riddell, J., who expressed the opinion that “the whole effect 
of that section is to prevent the defect in the proofs of loss being 
‘allowed as a discharge of the liability of the company on such 
contract of insurance.’ This has no reference to the matter of 
costs.” And it is, therefore, unnecessary to determine whether 
the trial Judge was right in applying sec. 199, which did not 
come into force until after the actions were begun.

An important question as to the effect of the provisions of 
the Insurance Act as to the statutory conditions was raised 
at the trial and upon the argument before us.

Upon the policies of the appellants in the second and third 
cases are endorsed variations of the statutory conditions, and, 
by them, condition 22 is varied so as to read : “Every suit, 
action or proceeding against the company for the recovery of 
any claim under or by virtue of this policy, shall be absolutely 
barred unless commenced within six months next after the loss 
or damage shall have occurred.”

This variation, as the respondents contend and the trial 
| Judge has held, is not a just and reasonable condition, and is, 

therefore, null and void; and this ruling, the appellants contend, 
is erroneous.

In support of this contention, IJickcy v. Anchor Assurance 
Co., 18 U.C.R. 433, and Peoria Sugar lie fining Co. v. Canada 
Fire and Marine Insurance Co., 12 A.R. 418, were relied on.

The first of these cases has no application. The policy was 
subject to a condition that no action should be brought upon it 
except within six months from the lass. No question arose as to 
the reasonableness of the condition, but the plaintiff sought with
out success to escape from the effect of it on equitable grounds, 
though Burns, J. (pp. 440-441), spoke of it as “a very reasonable 
provision to make.”

The other case, instead of assisting the argument of the appel-
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lants, is against them. The policy was subject to a siiLir 
condition to that in question in this ease, and the only question 
before the Court was as to whether the six months should In- 
reckoned from tin- date of the destruction by fire of the prop, 
erty insured or from the date at which the cause of action at . , 
After disposing of that question, the Chief Justice of Ontario 
(Ilagarty), who delivered the judgment of the Court, said: If 
I had the right to decide the ease on my opinion of the reaxm- 
ahleness of a six months’ limitation in the same instrument that 
allows two months for payment after completion of proofs of 
loss. I would not hesitate to pronounce against the fairness of 
such an arrangement” (p. 424).

The first legislation in this Province restricting the right of 
insurers to introduce conditions into contracts of insurance 
entered in by them came into force on the 1st July, 1876 ’.!) 
Viet. eh. 24). The title of the Act is “An Act to secure 1’niform 
Conditions in Policies of Fire Insurance;” and it recites that 
“under the provisions of an Act passed in the thirty-eighth 
year of the reign of Her Majesty, intituled ‘An Act to an; : 1 
the laws relating to Fire Insurances,’ the Lieutenant-Gov.mor 
issued a commission to certain commissioners therein named 
requiring them to consider and report what conditions an- just 
and reasonable conditions to he inserted in fire insurance poli i.-s 
on real or personal property in this Province;” and that a major 
ity of the commissioners had, in pursuance of the said Act. 
“settled and approved of the conditions set forth in the schedule 
to this Act;” and that it was “advisable that the same should 
he expressly adopted by the Legislature as the statutory con
ditions to be contained in policies of fire insurance enten- ! into 
or in force in this Province.” Section 1 then provided: “1. 
The conditions set forth in the schedule to this Act, shall, as 
against the insurers, he deemed to he a part of every policy of 
fire insurance hereafter entered into or renewed or otherwise in 
force in Ontario with respect to any property therein, and shall 
be printed on every such policy with the heading ‘ St;it utory 
Conditions;’ and if a company (or other insurer) desire to vary 
the said conditions, or to omit any of them or to add new von 
ditions, there shall be added in conspicuous type, and in ink of 
different colour, words to the following effect:—

“ ‘Variations in Conditions.
“ ‘This policy is issued on the above statutory condition*, 

with the following variations and additions;
“ ‘These variations (or as the case may be) are, by virtue of 

the Ontario statute in that behalf, in force so far as. by the 
Court or Judge before whom a question is tried relating thereto, 
they shall be held to be just and reasonable to tie exacted by the 
company.’ ”
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The Act contained no expressed provision that, it* any con

dition other than or different from the statutory conditions was 
held by the Court or Judge before whom a question relating 
thereto is tried to be not jitst and reasonable, the condition 
should be null and void ; but in the revision of is?7 that was 
expressly provided for by see. 6 of the Fire Insurance Policy 
Act (ch. 162).

The question as to the rule to be applied in determining 
whether a variation of the statutory conditions is just and 
reasonable, within the meaning of the Act, has been discussed in 
many cases, and very divergent views have been expressed on 
the subject.

One view was that “conditions dealing with the same subjects 
as those given by the statute, and being variations of tin* statu
tory conditions . . . should . . . be tried by the standard 
afforded by the statute, and held not to be just and reasonable 
if they impose upon the insured terms more stringent, or onerous, 
or complicated than those attached by the statute to the same 
subject or incident.M

That was the view enunciated by Patterson. J.A., one of the 
commissioners by whom the statutory conditions were framed : 
lUdlayh v. Ifoyal Mutual Fir* Insurant! Co. 11880), 5 A lt. 
87. 107 : May v. Stain lard Fin Insurance Co., ib. 605, 622.

It is a little singular that the learned Judge who expressed 
that view held in Farsons v. (Juccn’s Insurance Co. (1882), 2 
O.R. 45, that a variation of the statutory condition as to the 
keeping of gunpowder by providing that the company should not 
lie responsible if more than ten pounds of it should he depos
ited or kept on the premises—although the statutory condition 
was applicable if more than 25 pounds should be stored or kept 
in the building insured—was a reasonable condition.*

In Smith v. City of London Insurance Co. (1887), 14 A.It. 
328, 337, Osler, J.A., quoted the passage from the opinion of 
Patterson, J.A., which I have quoted, and said that it had been 
expressed without, so far as he had noticed, any dissent on the 
part of the other members of the Court, and that he concurred in 
it if it were limited to such conditions only as do not affect the 
risk.

ONT.
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•Parsons v. Tub Queen’s Ins. Co.
Mr. Justice Patterson'* note-book No. 14—fluelph A-ssize*. 

tTth Mardi, IMS.
I give judgment noted by reporter nnd hold the condition ren*onnhle. I 

think it is to lie regarded n* part of the contract touching the class of 
hazard the company agrees to insure, rather than a condition of the 
rhaneter of those which affect the right to recover by reason of matters 
not directly affecting the hazard itself which may occur after the insurance 
or in connection with the proof* of low*, such a* those which were in ques
tion in Hallayh V. Royal and May v. Nlaiolanl.

The company might refuse to insure where any gunpowder was kept, 
and it strikes me to hold this condition unrensoluble would Ik* to deny 
that right.
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Tlie same view as was entertained by Patterson, J.A., was 
expressed by Armour, J., in Parsons v. Queen's Insurance Co., 
2 O.R. at p. 59 ct scq.; and the view of Armour, J., was con- 
currcd in by Rose, J., in Graham v. Ontario Mutual Insun; « 
Co. (1887), 14 O R. 358, 365.

In Lount v. London Mutual Fire Insurance Co. (19(15 !)
O.L.R. 099, a Divisional Court appears to have thought that tlie 
rule to be applied for determining the reasonableness of a vari
ation of the statutory conditions was that stated by Patterson, 
J.A. ; and in Cole v. London Mutual Fire Insurance Co. (19us , 
15 O.L.R. 019, 022, Teetzel, J., speaks of the law being well 
settled in accordance with the rule so stated.

In McKay v. Xoncich Union Insurance Co. (1895), 27 <til. 
251, 201, Street, J., speaks of the view maintained by tin* » mrt 
of Appeal being that variations making the conditions of the 
policy more onerous than the statutory conditions would have 
done, should be treated as prima facie unreasonable; and that 
was the view expressed by the late Chief Justice of Ontario in 
Eckhardt v. Lancashire Insurance Co., 27 A.R. 373, 393.

In City of London Fire Insurance Co. v. Smith (188' . |.*> 
S.C.R. 69, 77, et scq., Gywnne, J., expressed his dissent from tin* 
view that “every variation which makes a condition more oner
ous upon the insured than is the statutory condition is of m .s- 
sity unjust and unreasonable.” His view was that no rigid rule 
could be “laid down applicable to all cases as a test 
to determine whether a variation of any of the statutory .-on- 
dit ions is just and reasonable or not,” and that every ease “must 
. . . depend upon its own circumstances and the sound sense 
of those who are called upon to determine the question.”

In Eckhardt v. Lancashire Insurance Co., 27 A.R. 37 i. the 
question was dealt with by the Court of Appeal. It arose upon 
what was held to be a variation of the 8th and 9th statutory 
conditions, and in the Court below it had been argued that the 
variation, being of statutory conditions 8 and 9, rendering 
them more onerous to the insured, must he held to be, or that at 
all events it was for that reason prima facie, not just and 
reasonable, and that there were no special circumstances in the 
case to overcome or displace that presumption. To that argil* 
ment the trial Judge (29 O.R. 695) refused to give effect, and 
expressed the opinion that the insurer was at liberty to vary 
any one or more of the statutory conditions, to omit any of them, 
or to add new conditions, provided that, with the changes made 
by the variations, additions, and omissions, in so far as they 
make the contract more onerous to the insured than it would he 
if it contained or was subject to the statutory condition* only, 
the conditions, when brought to the test of their just if and 
reasonableness, be not found to be “not just and reasonable.

4707
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In the Court of Appeal, Osier, Maelennan, and Lister, JJ.A., 
held the variation to he .just and reasonable, the Chief Justice 
(Burton) and Moss. J.A., dissenting.

Osler, J.A., expressed the same opinion in effect as had been 
expressed by (1 Wynne, J., in the Smith ease, and said that the 
added or varied conditions, when evidenced in the prescribed 
manner, became part of the contract, subject to the 
that they might be annulled if adjudged to be not just and 
reasonable ; and that when, subject to that qualification, they are 
part of the contract, he did not see that there was necessarily 
any presumption against their justice and reasonableness ; 
and he added: “It may be argued from their very terms in 
connection with the statutory conditions or otherwise that they 
are intrinsically unjust or unreasonable, as, for , where
they vary as against the insured one of the statutory conditions, 
or they may be shewn to be so by extrinsic evidence, but it is 
only if they are held on one or other of these grounds to be so 
that they are avoided. The contract having been made and 
evidenced in a lawful manner, the onus must be upon the in
sured to get rid of it if he can by shewing that it falls within 
sec. 171. This may be an easy task in the case I have suggested 
pp. 381-2.

I extract the following passage from the judgment of Mae
lennan, J.A.: “Whether a particular condition is just and 
reasonable must depend on its nature, and also upon the circum
stances of the case in which it is sought to be applied. Some con
ditions might be obviously unjust or unreasonable under all or 
any circumstances; and the justice or reasonableness of others 
might depend on the subject of the insurance or the surrounding 
circumstances ;H p. 385.

On appeal to the Supreme Court of Canada, the judgment 
of the Court of Appeal, affirming that of the trial Judge, was 
affirmed, (1900) 31 S.C.R. 72. The judgment of the Court was 
delivered by Gwynne, J., who stated that there was “no founda
tion for the contention that every variation from a statutory 
condition or addition thereto should be, prim A fade, held to be 
unjust and unreasonable,M and that the Court entirely con
curred with the reasoning of the trial Judge.

We are bound by the Eckhardt case to hold that every varia
tion from or addition to a statutory condition is not to be held 
to lie prima facie unjust and unreasonable, but that the justice 
and reasonableness of a variation or addition must be judged 
upon the circumstances of the case in which it is sought to be 

?d.

Tried by that test, I am of opinion that the variation of the 
statutory condition upon which these appellants rely is not a 
just and reasonable condition to have been exacted by them.

ONT.
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But for the statutory condition, an action might be brou t 
to recover the money payable under the policies at any ti . 
within six or twenty years (depending upon whether the con 
tract was or was not under seal) after it became " .

The Legislature has enabled that period to be reduced to 
twelve months; and, in the view of the commissioners ami of tin* 
Legislature, it was reasonable to provide that the right of act . a 
should be barred if no action was brought within that period.

In the language of O.sler, J.A., speaking of an analo.' s 
condition in Smith v. City of London Fire Insurance ('<>., 
variation which is sought to be engrafted on the contracts of 
insurance is purely arbitrary, and, therefore, unjust and 
reasonable. Twelve months from the happening of the loss n-.t 
from the accruing of the cause of action—is a short time •<> 
allow to the insured in which to bring his action, and to rt*du 
that period by one half is, in my judgment, an unjust and 
unreasonable limitation of the rights of the insured.

The variation is one which, to use again the language nf 
Osler. J.A. (Kchhardt v. Lancashire Insurance Co., 27 A.H 
at p. 381), is “intrinsically” unjust and unreasonable: and. s 
Ilagarty, C.J., would have done in the Peoria case if it had I i 
open to him to do so, 1 unhesitatingly “pronounce against t!v 
fairness” of the variation.

There remains to be considered the question wheti-r 
policies in the first three cases arc avoided by the alleged > 
representation in the applications for the insurance.

In the Kimouski case, the answer of Jeffrey to the question 
(24), “Have you ever had any property destroyed by fire?” was 
in the negative; and, in the Anglo-American and Montreal ( m 
ada cases, the question, “Have you ever had any property 
destroyed or damaged by fire?” was answered in the negative

The question of the materiality of these representations is 
made by the Insurance Act a question of fact for the jury nr for 
the -Court if there is no jury, and that issue has been found 
against the appellants. The circumstances relied on by the 
learned Judge for coming to that conclusion arc fully stated 
in his reasons for judgment, and it is unnecessary to repeat 
them or to say more than that I am unable to say that lie t rred 
in so deciding.

It may be observed, in view of the importance that counsel 
for the appellants contended was attached by insurance <oin- 
panics to the information which was sought to be obtained by the 
questions as to an applicant for insurance having had property 
destroyed by fire, that no such question was asked by the Crown 
Life Insurance Company.

1 would, for these reasons, affirm the judgments appealed 
from and dismiss the appeal with costs.

Appeal dismissed.
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LANGLEY v. LAVERS. N s

.Y ora Nfutia Suprt tue Court. Trial hr ft,, «• Itilrhir, ./. •lul/i .'I. 11113,
|. ALTKKATIOX OK IXBTBl 1IE.NT8 (§ II 11—12)—HlLLS AMI NOTKS—SI l!IU ]Q13

I XU OVT IXTKBKST CLAY UK—Kl IHT.
Striking the internal clause front it proin i a-or y note in amli a mat

<-iial alteration a* will vitiate tin- instrument, irrespective of whether
the change is henelicinl or prejmlieial to the maker.

| Suffi II v. Haul: of Enytuwl, It t^.ll.l). AUX anil tianhicr v. Waluli. .*>
El. ami HI. S3, followed.]

Trial of tin action upon a promissory note. statement
Judgment was given for the defendant.
Harry IV. Roseoc, for plaintiff.
McLean, K.C., <1* Many son, for defendant.

Ritchie, J. :—This is an action by the indorsee of a promis- mu Me, j.
sory note against the defendant as maker: it grows out of the 
same transaction as in Lanyhy v. Jontlmj, Li D.L.R. 563, and the 
evidence in that cast* is to lie used so far as applicable. The 
amendment asked for at the time is made. The defence is raised 
of a material alteration of the note after it was made. This 
alteration is apparent on the face of the note—the words 

.Vi t at the rate of six per cent, per annum'* are struck out, 
and this is the alteration complained of.

The burden of proof is on the plaintiff to shew that it was 
made under such circumstances as not to vitiate the note, but 
apart altogether from any question of the burden of proof. I 
find that the alteration was made subsequent to the making of 
the note, the defendant (and there is no reason to doubt his 
evidence) swears positively that the words were not struck out 
when he signed the note. 1 believe him. The only remaining 
question there is as to whether or not the alteration is material; 
this is a question of law. i am of opinion that it is material.
1 understand the law to be that an alteration Is material which 
nay way alters the operation of the note and the liabilities of the 
parties, whether the change lie prejudicial or henelicinl : or which 
would alter its effect for business purposes. Mucinren on Hills,
4th ed., 366.

In Siiffdl y. Ilank of England, !l (j.B.D. 555, at 568, Brett,
L.J., said :

Any «literali»n of any liMrinm-nt -wins to me to material which 
would alter the hu*ine*n effect of the instrument if lined for any ordinary 
bu*ine«ft purpose for which such an instrument or any part of it in used.
I think it goes without saying that when a note is made payable 
with interest you alter its business effect if you strike out the 
words, thus making it payable with interest.

The first thing as to this defence which materially presents
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N. S. itself is that the alteration is not prejudicial, but benefici.il
8. C.
1913

to the defendant, but as a matter of law this does not affect ti 
question one way or the other. In Gardner v. Walsh, .") Kl. & HI.

Langley
83, at 89, Lord Campbell said :—

lint we conceive that lie is discharged from his liability if the altri.
iJ«». instrument, supposing it to lie genuine would ojierate dillVrciitly from i . 

original instrument, whether the alteration he or be not to his prejnl,
Ititchlr, J. If a promissory note le at three months after date were altered !

the payee to six months, or if. being made for il 1 no. he should alter n t>> 
£30, we conceive that he could not sue the maker Upon it after the altera 
tion. either in its altered or original form.

There will be judgment for the defendant, with costs.
Judgment for defendant.

N. B. OUELLETTE v. ALBERT.

S. C.
1913

\nr Bruiuncick Supreme Court, McLeod, ./. July 22. 1913.

1. Krai-liei.knt conveyances (fill—Hi—Consideration—Voi.i ntary ' \
vkya.nce—Agreement for svpvort.

uveyantv in consideration of the support of the grantor for life 
is i .limitary one, and will be presumed fraudulent under the Stat
ute f Elizabeth as to his existing creditor».

|.lael. v. Kearney, 1» D.L.R. 4M. 41 X.ll.R. 893, and Frremu \. 
Cope, UR. 5 Ch. 638, referred to.]

2. Bills of «aie <§ 1—1 )—Consideration for—V.xtrve statemem - i

An absolute bill of sale based on a consideration of future siipp.»' - 
void a-* to the vendor’s creditors under see. ti of the Bills of Sale \ \ 
C.S.X.B. 1903, eh. 142. which require» that the consideration ill 
lie truly stated, where there is no change of possession, and the w 
sidération expressed in the bill of sale was untruly stated as Immul1 
monetary one.

(Statement Action by a creditor to have n bill of sale of certain personal 
property consisting of horses, cattle, etc., given by the defend
ant Vic tori Albert to the defendant Fortunat Albert bearing 
date September Hi, 1911, and tiled in the office of the régis: rar 
of deeds, in the county of Madawaska, on September 19. 1911. 
set aside as being fraudulent and void as against creditors of 
the grantor.

Judgment was given for the plaintiff.
Argument A. Lawson, for plaintiff:—Defendant Victori Albert trans

ferred all of his property to defendant Fortunat Albert. afi--r 
notice of action from plaintiff’s solicitor, by an absolute bill of 
sab1, purporting to be in consideration of one thousand dollars. 
It is admitted by defence, and by evidence that such was not 
the true consideration, but it is alleged that a prior agreement 
for maintenance was the consideration for the transfer. The 
plaintiff became a judgment creditor shortly after filing of the 
bill of sale.

5
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Hill of sale is void as it does not state the true consideration 
and the affidavit is not true in fact and was known to he untrue 
by the bargainee. Hills of Sale Act, eh. 142. sec. 6, C.S.X.H. 1903.

Sec. 22 of the Hills of Sale Act makes the defeasance part of 
the hill of sale and requires same to he tiled with the hill of sale, 
otherwise same is null and void. The hill of sale in this case 
was subject, to defeasance and no such defeasance was filed and 
the hill of sale is void. A statement in hill of sale not in accord
ance with the facts is a badge of fraud and document is void if 
false : Ex parti Chaplin, in n Sim lair, 26 ('ll.I). 319.

There was no apparent change of possession, and Hills of 
Sale Act must he complied with : Snarr v. Smith, 45 C.f .(j.H. 
156. May on Fraudulent Conveyances, 3rd cd., 91, 97.

A. H. Slipp, K.C., for defendants:—Circumstances attending 
defendants* transfer were not unusual, entirely natural. De
fendant was advanced in years and his son-in-law not only went 
into actual possession and control hut their respective acts subse
quent to the conveyance were entirely consistent with our con
tention. Family arrangements are exempt from the ordinary 
rules which affect other deeds; the consideration being com
posed partly of natural love and partly of value. Cites May on 
Fraudulent Conveyances, 3rd cd., at pp. 217 and 219: Harry, 
•I, in Jack v. Kiarnnj, lit D.L.R. 4M, at 74, 41 X.H.R. 293.

Actual and express intent necessary to be proved where con
sideration valuable. That is not proved here. All the eireum 
stances must he looked at and evidence tending to throw light 
on the transaction fully considered ; then only if intention In* 
shewn to defeat creditors must defendant fail. That considera
tion need not he of full value especially when between relatives. 
Cites 15 llalshury \s Laws of Kngland 81 ; //» Johnson, 20 Ch.l). 
389; II o! no s v. Pi mu y, 3 K. & .1. 90.

McLeod, J. :—The plaintiff, who resides in French ville, in 
the State of Maine, is a farmer and ai»o keeps a store in French- 
ville.

The defendant Victori Albert on and for some years prior to 
the 16th of September, 1911, lived with his wife on a farm in 
the parish of St. Hilaire, in the county of Madawaska, New 
Brunswick. The farm was owned hv his wife. The property 
however conveyed by the bill of sale belonged to himself. Prior 
to September 16, 1911, there had been dealings between the 
plaintiff and the defendant Victori Albert, which resulted in 
the defendant Victori Albert owing the plaintiff the sum of 
two hundred and odd dollars. The plaintiff through his at
torney on September 11, 1911, called upon him for payment ; 
payment not being made, a suit was brought by the plaintiff 
m the County Court of Madawaska county, against Victori

N. B.

s. c.
1913

OtKIJ.KTTB

Argument
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Albert, and on January 31, 1012, judgment was signed against 
him in that Court for $243.85, being the amount found own _r 
the plaintiff together with costs. On this judgment a wii; 
furi facias was issued out of the said Court and delivered in 
the sheriff of the said county for service and he being uuahh- 
to find any goods belonging to the said defendant on which in 
levy, returned the writ endorsed nulla bona. The bill of sa! 
given by the defendant Victori Albert on September lli, 1011. 
appe. is to cover all the property the defendant Victori Albeit 
owned.

The plaintiff claims that the hill of sale is fraudulent an : 
void as against him. lie alleges, in the first place, that it do s 
not state correctly the consideration for which it was given, 
and in that lie is correct, and he claims that it is a voluntary con
veyance. and covers all the property the defendant Victori Albert 
had and is therefore fraudulent under the Statute of Klizahctli. 
as against his creditors. The defendant claims that the bill of sale 
was given for a good and valuable consideration, which consider
ation they allege was an agreement which was made between Vi. 
tori Albert and the other defendant Fortunat Albert, in May. 
11111, whereby it was agreed that Victori Albert should transfer 
to Fortunat Albert all his property in consideration of Fort limit 
Albert agreeing to support and maintain Victori Albert and his 
wife. Hermine Albert, during their lives. The two defendants 
were th<‘ only witnesses for the defence and their evident L 
aboil'! as follows: The defendant Victori Albert and his wife 
were both well advanced in years. Their family had left Inmiv 

and in the spring of 1911, they approached Fortunate Albert 
who is a married man and desired him to live with them n I 
take care of them during their lives, agreeing to give hint ‘ 
farm and all their personal property. The farm, as 1 have said, 
belonged to Mrs. Albert, the personal property belonged to 
Victori Albert, and so far as the evidence shews it was all tin- 
property the defendant Victori Albert had. The defendant 
Fortunat Albert with his family moved on to the farm in tie 
pr ng of 1911, as the defendants claim, under and in p'ir- 
nance of this agreement. The plaintiff’s claim had been - ,r 

some two or three years prior to this date and the plaintiff lia I 
been pressing for payment but had been unable to obtain it. 
The defendant Victori Albert, and his wife, Hermine Albert, 
on September 13, 1911, gave a (lets! of the farm on whi h h 
lived to the defendant Fortunat Albert, the consideration of 
which is said to Ik» $3,000, hut that in fact was not the eons ! r- 
ation ; on the same date Fortunat Albert gave a mort ga g of 
the same place to Victori Albert in which the consideration is 
also slid to be $3,000, hut the defeasance is as follows:—

$.‘1.000 payable in the following manner, that in. to give support and 
maintenance to the said Victori Albert and Hermine hi* wife, a com-
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furtahle living in recant lu tlivir aigv». cither in lit*.» 11li nr in *ivknv»<. to N. B
I'urniih. when required, » vcliielc ami liur-c, tin- u»e of tin* lie*t H|uirtmctc 
of the dwelling-hou*e, ami that during the mtural life <>f them, then tlii- 
imlvnture to bo void.

The deed ami mortgage were Im>!Ii registered in the registry 
office of Madawaska. oil Hepteml»er IA, 1911. The «lefendantH 
say that this deed and mortgage and the hill of sale were really 
one transaction, and that they were given to the defendant For 
tunat Albert in consideration that lie would support and main
tain Victor! Albert and his wife during their lives. The defend 
nuts explain the delay in giving the deed and bill of sale from 
the spring of 1911 until September of that year, by the fact that 
there was an unsettled claim against the Transcontinental Rail
way for a right of way across the farm and the difference of 
date between the bill of sale and the mortgage, they allege as 
owing to the magistrate who drew them; but nothing turns 
on this question.

I find as a matter of fact that the defendant Vietori Albert 
at the time tin- lull of sale was given, and at the time the agree
ment was alleged to have been made was owing the plaint ill', 
and that all the property he lunl was that comprise.1 in th bill 
of sale of September lb. 1911. and that the farm on which lie 
lived belonged to his wife.

After hearing and considering the evidence, I have con
cluded that the bill of sale must be set aside as against tin1 
plaintiff. Tin* bill of sale is an absolute bill of sale. The con
sideration stated in it is $1.990, that statement is incorrect, no 
such considération was given or itit-ndcd or agreed to be given. 
It was according to the evidence of the defendants given as a 
part considérât ion for the support and maintenance of the de
fendant Vietori Albert and his wife during their lives. I think 
tin- hill of sale was a voluntary transfer of his property by 
Vietori Albert, and therefore must be presumed to be fraudu
lent as against the creditors of Vietori Albert. See Freeman v. 
Pope, L.K. 5 Ch. 538. The consideration mentioned in the 
mortgage and claimed by the defendants to be the consideration 
for which the bill of sale was given was an agreement by For- 
tunat Albert to support and maintain Vietori Albert and 
Hermine his wife during their life. That is not such a con
sideration ns will support the hill of sale as against the Statute 
of Elizabeth. See Jaek v. Kearney, 10 D.L.R. 48.

The order will be that the hill of sale will be set aside as 
fraudulent and void against the plaintiff. The defendants must 
pay the costs of this suit.

OVKU.ETTK 

Judgment for plaintiff.
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IMP. IMPERIAL PAPER MILLS, Ltd. v. QUEBEC BANK.

PC.
1913

Judicial Committer of the Privy Council, Lord .1 thin son. Lord Sham, 1 1
Moulton, and. Lord Parker of W'atldington. August 7. 1913.

1. Chattel mortgage i§IIC—1(1)—After-acquired proverty—In ism
or in I'osBE—•‘Excepting logs on the way to the mill,” con
8 TB LED.

Where a mortgage by a wholesale manufacturer stipulates to cm . r 
generally all present and future acquired assets “excepting logs on t 
way to the mill.” such exception is not to be construed as limited 
logs on the way to the mill at the date of the mortgage, when i ■ 
reason for the exception is in the interest of all parties (including 
the mortgagee himself) to facilitate those ordinary and estent i! 
financial arrangements between the mortgagor and his bank \\ 1 i h 
are only possible if advances can be made upon logs in transit fi 'in 
time to time during the general and regular course of the trade • <1 
contract..

| Imperial Paper Mills v. Quebec Hank, (i D.L.R. 475. 2(1 O.L.R. C> ;7. 
aflirmed.]

2. Ranks (§ VIII Cl—191)—Statutory securities—Bank Act (t'.w
—Form, latitude in.

A bank may take security for advances from a wholesale manut i 
Hirer under sub-secs. 1, 3, 6 and (1 of sec. 88 of the Rank Act (Can 
R.S.V. 1906, cli. 29. provided the goods involved are capable of ■- 
certainment and identification; the statutory form in the schedule •
the Act, is not compulsory as to its directions for description of g... N
and their locality but is intended as a guide.

| Imperial Paper Mills v. Quebec Haul:, ti D.L.R. 475. 2(1 O.L.R. ; 7. 
affirmed; Tailby v. Official If reviver, 13 A.C. 523. at 533. applied.)

Statement Appeal from the judgment of the Ontario Court of Appeal, 
Imperial Paper Mills v. Quebec Haul,', 0 D.L.R. 475, 2(i O.L.R. 
037, involving (a) the interpretation of the words “excepting 
logs on the way to the mill," and (b) the sufficiency of the 
description of chattel property taken as security under the 
Bank Act (Can.), R.S.C. 1906, eh. 29.

The appeal was dismissed.
,/. II. Moss, K.C., of the Canadian Bar, for the appellants.
Sir liobert Finlay, K.C., and Geoffrey Lawrence, of the Kng- 

lish Bar, and David ./. Symons, K.C., of the Canadian Bar. for 
the respondents.

The judgment of the Board was delivered by
Lord Shaw :—This is an appeal from the judgment of the 

Court of Appeal for Ontario dated June 28, 1912, which affirmed 
the judgment of the High Court of Justice for Ontario, dated 
August 11, 1911, dismissing the appellants’ action. In Septem
ber and November, 1903, the Imperial Paper Mills Co. executed 
certain mortgage deeds of trust to secure first and second mort
gage bond Issues for sums of £100,000 and £200,000 respectively. 
Nearly all the bonds comprised in both issues were at the time of 
the action outstanding and unpaid.

I



13 D.L.R.] Imperial Paper Mills v. Qi ebec Bank. 703

Thu appellant, Mr. Clarkson, was at that time receiver of IMP-
the assets of the Paper Mills Co. comprised in these bond mort- p
gages, having been appointed in a bond-holders’ action on Octo- 1013 

her 7, 1907. In the following year, namely, on September 26,
1908, the Paper Mills Co. was declared insolvent and ordered to 1 

he wound up, Mr. Clarkson being appointed liquidator on Nov- mills. 
ember 19 following. He thus represents all the rights of the Lrn. 
Imperial Paper Mills Co. and of the mortgage bond-holders. oi-khkc
The mortgages were granted over Bank.

generally tlie whole asset* real ami personal and the property undertaking Lord shew.
ami franchise* of the company now owned or enjoyed by the company or 
in which the company has any right or interest, or wliieh may hereafter 
Ik* acquired by the eoinpany (excepting logs on the way to the mill).

The matter in issue is the right to the proceeds of certain 
spruce and balsam logs eut by the Imperial Paper Mills Co. 
These logs at the time of the action had been brought down 
the tributaries of the Sturgeon river to McCarthy creek. They 
are claimed by the respondents, the (Quebec Bank, under certain 
securities which were granted by the Imperial Paper Mills Co. 
hut are subsequent in date to the bond mortgages referred to. 
On the other hand the Paper Mills Co. and the receiver claim 
that these bank securities are unavailing as against the rights 
under the mortgages. These rights, they maintain, cover all 
tin- logs in question which were not “on the way to the mill” at 
the date of the mortgage. Being “on the way to the mill” 
only at subsequent dates, it is contended that they are not 
excepted from the assets which the mortgages cover.

The first question in the case is, what is the meaning and 
scope of this exception? is it confined to logs on the way to the 
mill at the date of the mortgage, or is it a general reference to 
the present and future of tin1 company and an exception of 
logs on the way to the mill in the ordinary course of their cur
rent business?

A later portion of the mortgage declares that the instru
ment is intended to cover all the property, assets, etc., 
ami the light to operate the said undertaking in business as n going con
cern, but except us hereinbefore expressly excepted.

In a still subsequent passage the language of charge is in this 
form—
Ami the company hereby charges in favour of the trustees it* other as- 
sets for the time being both present uiul future, including it* uncalled 
capital (if any), calls in arrear and its undertaking, but excepting logs on 
the way to the mill.
tin* charge to be a floating charge.

In the opinion of their Lordships, the Courts below have 
come to an entirely correct conclusion as to the scope of this
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exception. It was not limited to logs on the way to tin* mill .it 
the date of the mortgage. It was an exception made truly n 
the interest of all parties and with the distinct view of fa<- ii- 
tating those ordinary *ial arrangements which were only 
possible if advances could be made upon logs in transit dur
ing the general and regular course of the trade. To exclu-h 
logs on the way to the mill from time to time, which logs pro
vided a means of furnishing a legal security for periodic I- 
v mres, might he to arrest the industry and to operate scrim 
to the prejudice of all concerned, including the mortga - 
themselves.

The evidence substantially shews that the mode of condn ' 
ing business was as follows: (1) An application for advances to 
cover the expenses in connection with cutting and floating of 
the timber; (2) in the general ease, an inspection by the repre
sentatives of both parties ; (3) a proportioning of the I 
vances so as to meet the financial requirements; (4) the advaim- 
itself—an advance made by instalments and at short intervals; 
and (T>) an accumulation of these instalments into the security 
granted over the logs. When the logs reach the mill, the final 
stage takes place in the usual case, namely, that the advar • -s 
are paid, and the logs, thus, so to speak, on the verge of die 
open market, an* accordingly released. This manner of t' I 
ing is largely bound up with the success of pioneer or dev I >p- 
ment work. As already mentioned, this whole scheme of v. < k- 
ing and development would be arrested unless the logs during 
the whole course of th contract were excepted from the g<-li
erai mortgage upon the Imperial Paper Mills Co.’s assets, and 
were left available as a security for advances proceeding also 
during the whole course of the contract.

Their Lordships are further impressed by the fact that on 
this, which is pre-eminently a r of business in which local 
knowledge is of high advantage, all the Judges in the Courts 
below an* in no manner of doubt.

The next point in the case is this : it is said on behalf of tin* 
mortgagees that, even although it should be found that the logs 
in transport during all the course of the contract were ex- ptvd 
from the mortgage over the general assets, yet the form of the 
security to the Quebec Hank was bad.

A very lengthy argument was pres *nted to the Board upon 
this subject, but towards its conclusion it came to resolve it
self into this, that the security taken was discon form to sec. 
88 of the Bank Act of Canada, the statute being R.S.C. 19H6, 
eh. 29. It should be premised with reference to this statute that 

r sec. 76 (2),
except ns authorized by this Act the hank shall not lend money or make 
advances upon the security, mortgage, etc., of lands.

7

2

07
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This exception as to the provisions of the Act being thus 
made, the subsequent sections then proceed in positive terms 
to give very large and indeed comprehensive powers for taking, 
holding and disposing of mortgages upon real or personal, im
movable or movable property (see. 80), and in sec. 88 there art* 
two portions, namely, sub-secs. (1) and (3), which seem com
pletely to cover the present case. The first sub-section pro
vides that
the bank may lend money to any . . . dealer in product* of . . .
tlie forest.

Sub-sec. (3) provides that
the bank may lend money to any person engaged in business a* a whole
sale in. nufaeturer of any good*, wares ami merchandise, upon the security 
of the goods, etc.
And by sub-sec. (5) it is provided that the security may be 
taken in the form set forth in schedule C. The schedule ap
pears to be not compulsory but optional and a guide. It is 
further provided (sub-sec. (f>) that
the bank shall by virtue of such security acquire the same rights and 
powers in respect to the goods . . . as if it had acquired the same by 
virtue of a warehouse receipt.

Schedule C. however, was also founded upon, being the form 
in which the security is to be taken. The concluding passage 
of it is as follows:—

IMP.

P.C.
1913

Imperial

lord Hhaw

The said goods . . . are in {place or place» trhere the good# are)
and are the following (description of pood» assigned).

Samples of the securities taken are given in the record, and 
tin- description, which, according to the argument must be held 
to be too vague, is as follows :—

The said goods, wares awl merchandise are now owned by us ami are 
now in possession of us and are free from any mortgage, lien or charge 
thereon, and are in and on the banks of the Sturgeon river ami tribu
taries, and are the following, 40.000 cord# of logs.

In their Lordships’ opinion, the argument presented to the 
Board on this subject of vagueness in description is i-ntirely 
met hy the well-known rules of law laid down in Tailby v. The 
Official Receiver, 13 A.C. 523, at 533:—

Mere difficulty in ascertaining all the things which are included in a 
general assignment, whether in e»»e or in posse, will not affect the assignee'* 
right to those tilings which are capable of ascertainment or are identified, 
bird Kldon said in Levai* v. Madoel.s, “If the Courts find a solid subject 
of |Hirsonal property they would attach it rather than render the contract 
nugatory.”

In the cast1 of Tailby, in fact, it was held that the assignment 
of future hook debts, though not limited to book debts in any 
particular business, was sufficiently refined. And reference

45—13 n.L.B.
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IMP.

P.C.
1013

IMI'KIUM.

I «ont Hhnw

limy Ik- made to tin- analysis of tin- case law on tin* subject in 
tin- judgment of Lord Mncnnghtcu. lie atlirms broadly tin- 
proposition that tin- vagiieiieHs in tin- ease being dealt with did 
not void the security, and uses this language, at p. .*>f>l :—

\VIi«-ii Hu- consideration lias actually passed, it in ililliciilt to stip|Ni*e 
anything lea* cimKonant with equity than a rule which shmilil lay down 
that a man who lia* hail tin- hem-lit of tin- contract may escape from i:- 
hurt hen merely liecaune lie has promised what he can perform ami some 
thing more too, ami promised it all in one breath, ami in the 1110-.1 com 
pendions language.

So far ns the Paper Mills Co. are concerned, they have li.nl 
the advantage of the advances; and the objection to the form 
of security granted by tin- Mills Co., when it proceeds from Mr. 
Clarkson as liquidator of that company, would seem to In- open 
to Lord Maenaghten's observation as to its being not consonant 
with equity.

Itnt in so far as the appellant represents the mortgagees, a 
different consideration might possibly come into play wen- it 
not that the facts of this case appear conclusively to demon 
strate, not only that the security was not vague, by reason of 
the subject of it, namely, the particular logs, being incapable 
of ascertainment, hut that in point of fact, the logs were a seer 
tained. They were known and denominated as “the I 
creek logs.” What happened to them, for instance, was this, 
according to the admissions of Mr. Craig, one of the interim 
receivers :—

Q. The plan was that n letter of promise was taken, and then the 
, >s or men were sent into the hush, ami you drew a cheque for what
ever you misled on the Quebec (tank, and ultimately, when the logs came out 
and were skidded and sealed, the security was taken ; that is the pu
erai course of operations. Now, were these McCarthy creek logs always 
recognized as being pledged to the hunk? A. Yes, they were all imlu'lcil 
in the general seeurity to the hank.

Q. Always recognized by von as managing director? A. Yes.
Q. Ami as receiver, as living pledged to the hank? A. Ye*.
Q. Your answer to that is yes? A. Yes. pledged -by the company to 

the Quebec hank. They were part of the securities supplied to the Queliee 
hank recognized by the company.

The evidence need not Ik* gone into at length, for it appear» 
that the logit came to In* known, not only mt “McCarthy creek 
logs” hut also as “the Quebec Rank logs,” and that, not only 
Mr. Craig, hut, as lie says, everybody, called I hear Met ' irlliy 
creek logs “Quebec Rank logs.”

The logs, being thus known to every hotly, were known to 
the Government, and in the beginning, for instance, of 1!HI7 
it appears from an oflieial communication dated January •’». and 
addressed to the general manager of the hank that tin- hank, 
under .-ressttn* by the department, had made payment of the

7842
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Crown dues upon tin- logs of no Icmh a sum Ilian $21,017. Ill 
Mr. Cochrane's otlicinl letter tin- hank is described as “holdvrs 
of tin- wood” and
tin* department has no objection to your ranking upon the wood and as- 
sliming the same position that the Crown held with regard to the same 
to the extent of the amount puid hy you.

It is unnecessary to pursue tin- matter further. Not only 
were tin- logs identifiable, they were identified. Not only were 
they identified, hut they were specifically taxed and the tax 
had been paid. All litis had been done hy the r* hank
as security holders. The Hoard has no hesitation in thinking 
that the Courts below have conic to a correct conclusion.

Their Lordships will humbly advise His Majesty that tin- 
appeal should he dismissed wit It eosts.

Appeal ilismisted.

KENNEDY v. KENNEDY.

.1 mi trial t'o m mit Ire of tlu• Privy l’ou aril, l.onl \lkiaxoa, l.onl Sham, /.on/
I/om//om, aail l.onl Parkrr of W'atldiiojton. I mi/m*/ I. |9I1.

1. Wll.l.s i# MUM—l.'ltkl )—IÜC8THAI.XTH I |-oX AMINATION PKBPKTt'l-

A hvipiost in void, as tending to create a iiity, hy which tin*
residue of an est at v was given to executors nr trustees to In* used 
fix them in their diseretion in maintaining and keeping up. until 
sold, the testator's resident*-. as a himie for his mui, Ids son’s family 
and descendants, or for whomsoever it should hy the son lie given hv 
will or otherwise, the trust not lieing to keep up the home for s|a«eille 
persons hut to keep up and maintain a dwelling Ionise as kept up and 
maintained before the testator'* death, and ending only on a sale iwing 
made wliieh might not take plaee within the perpetuity period.

IH ranctly v. Hrnnrtly. II D.L.R. .12*. alhrmed; I’laikr Clarlr, 
II1H1II 2 Ch. II»; Hr Hlrtr. | |1MMI| | C|, «24; Ifr lh- Sommrry.
I MM21 2 Oh. «22. at 0.30, specially referred to.)

2. Wiuh (8 Ml—70)—Dkvibk xno ijcoacy — "l)is« khion” 1» namkii
TKIHTKKH—I’llNHlIU.K KXKKCINK BY HVtYKHMOKH.

While a testator may so express a "diseretion” with respeet to 
trust pro|NTty as to make it exereisahle hy the nanus I trustis- .mly, 
vet. where the exercise of the iliseretion Im* not liism elenrly limited 
h.v the term* of the will, the broader const ruction i* to Is- given so 
as to authorize the exercise of the discret ionary powers by the holders 
for the time lieing of the olbee of trustee.

| hr until y v. Hrnurtly. II D.L.K. .32H, allirmed; Hr Smith, Haul irk 
v. Smith. 110041 I Ch. 1.19. applied.)

3. .IriMiMi.xt 18 II I)—100)—Km:i'T and coxit.i nivkxkmh—What mat
Tt:*H COXCLUDKD.

I he plaint iIT is not estoppnl hy judgments in former action*, where 
the same subject has not liecn adjudicated, although such former «e 
tions may have lieen between the same parties and concerninr e 
same estate.

| Hrunnly v. Hrnnrtly. II D.L.R. ,12H, affirmed. |

Aitkai, from the judgment of tin- Ontario Supreme Court

IMP.

V. v. 
191.1

xi.

Hank.

Lir.l Slum

IMP

PC.
191.1

Statement

5^19
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IMP

P.C.
1913

Kennedy

Kennedy.

Statement

Lord I’orker.

(Appellate Division), Kennedy v. Kennedy, 11 D.L.R. 328, 28 
O.L.R. 1, upon the question of estoppel by judgment, and for the 
construction of a will involving (a) the limitations of the per 
petuity period in a disposition by way of trust to executors, and 
(b) the principle determining whether a discretionary trust, 
vests in designated persons as such or in the holders for the 
time being of the definite office.

The appeal was dismissed.
E. Douglas Armour, K.C., for the appellant.
S. 0. Buck master, K.C., for the respondents David Ken

nedy, Robert Kennedy, and Joseph II. Kennedy.
A. J. Bussell Snow, K.C., for the respondent Madeline Ken 

nedy.

The judgment of the Hoard was delivered by
Lord Parker :—The testator, David Kennedy, by his will 

dated June 4, 1903, appointed his son, the present appellant. 
Annie Maud Hamilton, and his grand-daughter, Gertrude Maud 
Fox well (thereinafter called his trustees), to be his executor 
and executrixes, and he devised to the appellant his dwelling 
house and premises therein mentioned, subject, nevertheless, to 
the provision thereinafter contained for the benefit of Annie 
Maud Hamilton and Gertrude Maud Fox well. By this provi 
sion, each of these ladies was to be entitled to live in the dwel
ling-house as her home and to occupy a room therein for her 
life, and was also to be entitled to all necessary maintenance 
and board which the testator made a charge on the premises. 
The testator also gave an annuity and various pecuniary lega
cies and devised and bequeathed his residuary estate, both real 
and personal, to his executor, executrixes, and trustees afore 
said, to be used and employed by them in their discretion or 
in the discretion of the majority of them so far as it might go 
in the maintenance and keeping up of his said dwelling-house 
and premises thereinbefore given to the appellant, with full 
power to sell the real estate and devote the proceeds to keep
ing up and maintaining his said residence in the manner in 
which it had been theretofore kept up and maintained, and if 
for any reason it should be necessary that the said residence 
should be sold, the testator directed that upon such sale being 
completed the residuary estate then remaining should be 
divided in equal proportions among the pecuniary legatees un 
dor his will.

The chief question now arising for decision is, whether any 
definite limit can be assigned to the duration of the discretionary 
trust a fleeting the testator’s residue. If no such limit can Ik* 
assigned, the trust is void as offending against the perpetuity 
rule. Their Lordships are of opinion that no such limit can
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Ik* assigned. It whs suggested in the Court Mow that, accord
ing to the true construction of the will, the discretionary trust 
is exercisable only by tin* three persons, or » majority of the 
three persons by the will appointed to be the testator's execu
tor. executrixes, and trustees, and could therefore not be exer
cised beyond lives in being. This suggestion was not pressed 
before their Lordships’ Hoard, and indeed it is, in their Lord- 
ships' opinion, fairly obvious that the discretionary trust is not 
vested in different persons, but in the holders for the time 
being of a definite office (see A*# Smith, Enstick V. Smith, 
119041 1 Ch. 139). The argument relied on lie fore their Lord- 
ships was to the effect that, according to the true construction 
of the will, the trust was for the benefit only of the appellant 
and the two ladies who were to use the dwelling-house
as their " , and therefore could only be exercised during the
lives of those persons or the lives or life of the survivors or 
survivor of them. It is to be observed, however, that tin- trust 
is not to keep up a home for these three persons, but to keep up 
and maintain a «• as kept up and <1 be
fore the testator’s death. It is a trust, which, if valid, would 
enure for the benefit of all persons for the time being, interested 
in the dwelling-house, and is by the testator himself contem
plated as coming to an end only if the dwelling-house lie sold, 
an event which may not take place within the period 
by the rule against perpetuities. The trustees, or a majority 
of them, are to determine as occasion arises, the amount to ho 

and there can be no person to determine
the trust as long as there is any part of the trust fund remain
ing unexpended, provided the dwelling-house is still unsold. 
I’nder these circumstances, their Lordships are of opinion that 
the trust offends against the perpetuity rule and is void: see 
Clarke v. Cforkn, 11901] 2 Ch. 110; He Blew, 11906] 1 Ch. 
624. and He l)t Summery, ( 1912] 2 Ch. 622. at 630.

The appellant also contended that the respondents were all 
of them estopped from setting up the invalidity of the discretion
ary trust by reason of the judgment in the action of Kmnedy 
v. Kinncdy, referred to in the appellant’s case, {Kennedy v. 
Kennedy (1909), 13 O.W.R. 984], In that action there was 
some suggestion that the discretionary trust was void for un
certainty, but the point, obvious though it was. as to the effect 
of the perpetuity rule, appears for some reason to have passed 
unnoticed. Moreover, the plaintiff in that action based his 
claim upon interest which he claimed under the will, and not 
upon his title as next-of-kin or otherwise against the will. Cn- 
dcr these circumstances, their Lordships are of opinion that 
there is no such estoppel as alleged.

The appeal therefore fails, ami their Lordships will humbly

IMP.

P.C.
191.1

Lord l*nrker.

1

91

44
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IMP. advise His Majesty to dismiss the same with costs, but their
P.C.
1013

Lordships consider that there should he one set of costs only 
as between the several respondents.

With regard to the petition of Madeline Kennedy, no useful

Kennedy.
purpose could, in the view taken by their Lordships of the 
true construction of the will, be served by grouting the prayer

l-orl Parker. of such petition. Their Lordships will, accordingly, humbly 
advise His Majesty to make no order thereon.

Appeal dismiss/<1.

QUE. Ex Parte HARRY K. THAW.

H. C.
1913

(Decision No. I.)
Quebec Superior Court (District of St. Francia), Globensky, J.

August 27, 1913.

1. Haheas corpus (8 I C—19)—Discontinuance on prisoner's appucatiov
A prisoner who applies for and obtains a writ of halo a* corpus, alien

ing unjust detention, has the right to discontinue and desist from Ins 
petition, and the court will give effect to an application for the dis
continuance of the proceedings, and order the prisoner's return to

2. Habeas corpus (8 I D—22)—Parties—Status.
Where the application for the issue of a writ of habeas corpus is 

made by the prisoner himself, the party who laid the information 
upon which the prisoner was originally arrested has no status to appear 
in the habeas corpus proceedings, and ask for the liberation of the pris
oner. although such party claims that the prisoner has been illegally 
arrested.

| As to status of Informant to obtain n writ of habeas cm pus. %ce 
lie Thatr. Howlieau v. Thaw (No. 2), 13 D.L.R. 712.1

Statement Tiib petitioner, Harry K. Thaw, applied for and obtained a 
writ of habeas corpus ad subjiciendum, alleging that he was being 
illegally detained in the common jail of the district of St. Francis, 
Province of Quebec, but on the return of the writ, and the pro
duction of the body of the prisoner before the Court, formal state
ment was made on his behalf by his counsel, that he did not wish 
to avail himself of the provisions of the Habeas Corpus Act, and 
he asked that he be permitted to desist from, and discontinue 
further proceedings under the writ of habeas corpus issued.

The arrest of the prisoner was effected on a warrant issued 
on the information and complaint of one J. Boudreau, who. 
having been advised that the prisoner was being illegally detained, 
sought to obtain his release, as the offence charged against him 
(breaking out and escaping from an asylum for the criminally 
insane in a foreign country), was not one provided for by the 
Criminal Code, and also because the proceedings in connection 
with his ton mit mint were grossly irregular. Boudreau, therefore, 
upon tl.e production of the prisoner before the Judge, and after
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the request made by the prisoner that he be returned to jail, 
wished to lie heard in opposition to the prisoner's " ation.
It was held that the ease lieing an ex parte one, it was not given 
to Boudreau to ap|>enr in the proceedings, and that he had no 
status before the Court.

J. X. f/reenshields, K.C., IT. L. Shurtlcfl, K.C., (\ I). White,
K.C., II. II. Fraser, K.C., and W. K. McKeown, for Thaw.

S. W. Jacobs, K.C., J. Xicol, K.C., and Hector Verret, K.C., 
for Boudreau.

The formal judgment was as follows:—

Globensky, J. (translation):—Whereas in virtue of a writ ciobcwkr.j. 
of habeas corpus ad subjiciendum issued on August 20, 1013, on 
the petition of Henry K. Thaw, the jailer of the common jail 
of the district of St. Francis was ordered to produce before the 
undersigned Judge of the Superior Court for the district of St.
Francis, sitting at Sherbrooke, the tiody of the said petitioner, 
with the date and the grounds for his detention in the said jail;

Whereas the said jailer, in compliance with the said writ, 
has produced before us. this 27th day of August, 11)13, the body 
of the said Henry K. Thaw, with the date and the grounds for 
his detention;

Whereas on the 20th of August, 11)13, the said petitioner 
caused to be served on the sheriff of the district of St. Francis, 
as well as on the said jailer and his attorney, a desistment from 
his petition and from the judgment granting the said writ of 
habeas corpus, and from the other proceedings of which the said 
writ and the said petition form the basis;

Whereas the petitioner, through his attorney, asks to-day 
that this desistment be filed, and that effect In* given to it;

Considering that it is a principle of law that he who institutes 
an action, or adopts a proceeding, has the right to withdraw from 
the same, as well as to renounce the judgment rendered in his 
favour;

Considering that this principle should be applied to the present 
writ of haltcas corpus as to other cases and proceedings;

Considering that the said desistment is well-founded in law, 
and that the filing thereof should be permitted, and effect given 
to such desistment ;

For those reasons, we the undersigned Judge of the said Superior 
Court, sitting at the place alHive-mentioned, permit the filing 
of the said desistment, and give effect thereto; we annul the said 
writ of habeas corpus, and order the jailer of the said prison to 
revonduct the petitioner thereto, and to there detain him until 
he shall have been liberated according to law.

Desistment permitted and habeas corpus annulled.

QÜE.
s. c. 
11)13

K.X CARTE
Harry K.

I II \U
(No. 1).

4
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QUE Re HARRY K. THAW.
BOUDREAU v. THAW.

( Decision No. 2.)
Quebec Superior Court (District of St. Francis), Hutchinson, J.

September 3, 1913.
1. Haiieas corpus (§ 1 D—22)—Demand iiy party who laid information

UPON WHICH PRISONER WAS ARRESTED—PRISONER*8 OPPOSITION 
TO HIS OWN LIBERATION.

The petition for n writ of habeas corpus issued under authority of 
eh. 95 of the Consol. Stut. of L.C., (which extend the provisions of 
the English Habeas Corpus Act to the Province of Quebec) cun validly 
be made by the party who illegally caused the arrest of the prisoner, 
although the prisoner may by intervention oppose the application 
and by affidavit declare the same is so made without his authority 
the prisoner further declaring that he desires to remain in jail.

[See Re Thair (No. 3), 13 D.L.R. 715.]
2. Habeas corpus (6 1 B—7)—Who mat demand.

Any person is entitled to institute proceedings to obtain a writ of 
habeas corpus for the purpose of liberating another from illegal im
prisonment

[Hottentot Venus Case, 13 East's Reports 195, followed.)
3. Habeas corpus ($ 1 B—7)—Informant who caused akrf.st.

A party who causes the arrest of another, and who subsequently 
is advised that such arrest is illegal, is entitled to apply for a 
habeas corpus, to the end that the person arrested may be restored 
to his liberty.

4. Habeas corpus (§ I D—21 )—Sufficiency of petition.
The term “on behalf of,” when used in an application for a halmis 

corpus, means “in the name of,” “on account of, “for the advantage 
of, or “in the interests of” another.

[Compare R. v. Melvcr, 7 Can. Cr. Cas. 183.]
5. Habeas corpus (§ I B—7)—Where applicant not the prisoner.

No legal relationship is required to exist between the prisoner mid 
the person making the application for a writ of habeas corpus for the 
prisoner's release.

Statement Application for ti writ of habeas corpus ad subjiciendum for 
release of Harry K. Thaw, on application and affidavit of J. Boud
reau, who laid an information and complaint against the said 
Thaw for “having broken out and escaped from an insane asylum 
in a foreign country.”

S. W. Jacobs, K.C., J. Nicol, K.C., and Hector Verret, K.C., 
for the petitioner, Boudreau.

W. L. Shurtlcjf, K.C., C. D. White, K.C., H. H. Fraser, K.C., 
and W. K. McKeown, for the prisoner.

Hutchwaoe,j. Hutchinson, J.:—It is evident from the return of the jailer 
of the common jail of the district of St. Francis, in which Harry 
K. Thaw is imprisoned, that the said Harry* K. Thaw is illegally 
detained in the jail of this district, inasmuch as the offence against 
him, namely, “ having broken out and escaped from an insane 
asylum in a foreign country” is an offence not known to our law.

1913
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The further question presents itself, and is to he determined— 
Is the petitioner legally entitled to make the said petition, and is 
he acting on behalf of the said Harry K. Thaw? The petitioner, 
Boudreau, laid the information and complaint herein against 
the said Harry K. Thaw, and swore to the same, and was the 
primary cause of his arrest and detention in the said common 
jail of this district. The petitioner, Boudreau, in causing the 
arrest and detention of the said Harry K. Thaw, as aforesaid, 
acted illegally, and did a great wrong to the said Thaw, and 
violated his personal rights. The petitioner now recognizes 
that he acted illegally and did a great wrong to the said Thaw 
in causing his arrest and detention in the said jail, and now 
desires, so far as he is able, to retract and undo the wrong he has 
done to the said Thaw, and to restore him to his personal liberty 
he had before his said arrest and detention.

The said petitioner, in making the present petition for a writ 
of habeas corpus, has acted not only on his own behalf, but, pre
sumably, on behalf of the said Harry K. Thaw, but the latter 
denies that the petitioner is acting in his interests and on his 
(Thaw's) behalf, and it may be mentioned here that when the 
term “on In-half of another" is used in a legal proceeding, it 
means, according to the law dictionary, “in the name of," “on 
account of," “for the advantage of," or “in the interests of."

The said writ of habeas corpus is issued under the authority 
of the statute No. 95 of the Consol. Stat.of Lo. Ca., the said statute 
provides “that the common laws and statutes of England shall 
he applicable thereto," hence the English judicial decisions are 
entitled to great weight. Under the English law, no legal relation 
is required to exist between the prisoner and the person making 
the application for the said writ. The petition for the writ may 
be made, of course, by the prisoner himself, but also by third 
persons, c.g., by a husband on behalf of his wife; by a wife on 
behalf of her husband; by a father on behalf of a son; by a sister 
on behalf of her sister; by an agent or friend on behalf of the 
prisoner; by a guardian on In-half of children. These persons 
may apply for a writ of habeas corpus in certain eases, without 
authority, without the consent, and even without the knowledge 
of the person or persons imprisoned. It is true that generally 
it is required that the petitioner should produce an affidavit 
of the prisoner, but if reasons are shewn, or it appears from the 
record that this affidavit cannot be had, it is dispensed with.

The English law goes further, and in the 10 Halsbury’s Laws 
of England 57, it is stated by the learned author, who was for 
many years Lord High Chancellor of Great Britain, that
any person is entitled to institute proceedings to obtain a writ 
of habeas corpus for the purpose of liberating another from an illegal im
prisonment.
And he specially cites as his authority for the statement, a judg-
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1913
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Hahry K. 
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(No. 2).

Hutchinson, J.

ment reported in 13 East, p. 195, known ns the Hottentot Venus 
case. In this case there was no affidavit of the prisoner, but the 
Court pointed out that in that ease a reason was assigned for not 
producing the affidavit, and it may be added that the writ of 
habeas corpus in the said case was granted upon the allegation 
that an ignorant and helpless foreigner had been brought into 
the country (England) and exhibited against her consent by 
those in whose keeping she was (this ignorant foreigner evidently 
had neither authorized, consented to, and was even without a 
knowledge of the application for the writ of habeas corpus on her 
behalf); and it was pointed out in that case that the authority 
of the Court is the guardian of the liberty of the subject. The 
said author also cites two other cases to the same effect, viz., 
lie Elizabeth Daley, 2 F. & F. 253; and lie Thompson, 3 L.J. 19.

In the case of lie (lootoo and ana, 35 Sol. Jo. 4SI,
a writ of habeas corpus was obtained at the instance of the Secre
tary of the British and Foreign Anti-Slavery Society, upon the 
allegation that two boys, of the age of 12, natives of Swaziland, 
or some adjacent country outside of British territory, had been 
brought to England by a British subject, who was about to take 
them back with him to Swaziland to be placed there in a state 
of slavery. Two other similar cases are also cited by the said 
author, viz., Sommer sett's case, 20 State Tr. 1 and Slave (trace's 
case (1827), 2 Hag. Adm. 94.

It would appear, therefore, that the statement mentioned 
of Lord Halsbury’s is well authenticated, and the American 
author, Hurd (on Habeas Corpus, 204), after remarking that 
a stranger who shews no interest has no right to ask for the writ 
of habeas corpus on behalf of another, but, finally, he adds:

That it is enough when the application, by whomsoever presented, 
shews probable ground to suspect that the person, on whose behalf it is 
made, is suffering an involuntary and wrongful restraint or imprisonment

This author also repeats the above statement mentioned by 
Lord Halsbury, viz., “that the -ation for the writ of habeas 
corpus can be made by anyone,” and he also cites in support of 
his statement the said Hottentot Venus case, 13 Hast 195.

The said Harry K. Thaw is held in the said common jail of 
this district, undoubtedly under wrongful restraint, and it is an 
involuntary restraint inasmuch as he did not come there of bis 
own free will, but against his will, and he is not at liberty to have 
the said jail, but must wait until he gets the authority of a Court 
or Judge to leave; his coming and going to prison is certainly not 
subject to his will, and, therefore, according to Hurd, tin con
dition mentioned by him for the application is satisfied.

In view of the above authorities the conclusion is that, al
though the petitioner himself is interested in the present petition, 
he has acted in this matter in the interest and on behalf of the 
prisoner, Thaw.

4
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The Attorney-General of this Province, by his representative 
specially authorized to appear in the present cause, has stated 
that it is the desire of the Attorney-General that this eas<‘ shall 
Ik* disposed of as speedily as possible, and that if the prisoner is 
legally imprisoned he be returned to jail to await his trial, but 
if lie is under wrongful restraint, he should be liberated at once, 
and the desire of the prisoner to remain in the jail to avoid pro
ceedings that may be taken against him under a Federal Statute, 
by the Dominion Government, must not be considered, and the 
jail of this district is not to be used as a house of refuge for such 
purpose. And the following case was cited by him as in point, 
viz., He Mineau, 45 Fed. Rep. 188, referred to in Seagar's ( onvir- 
tions and Certiorari, p. 51, when it was held that
a writ of habeas corpus may he applied for by an officer holding a war
rant for the prisoner's arrest in another proceeding.
This seems to be almost a parallel ease to the present one.

There is no doubt that a considerable difficulty has lieen met 
with in determining the rights of parties in this ease, but in doubt
ful cases the Court always inclines in favour of liberty. In numer
ous eases it has lieen held that

It is the duty of a Judge hearing an application for discharge under a 
writ of habeax corpus when a prisoner is restrained of his liberty under a 
statute, to discharge him, unless satisfied by unequivocal words in the 
statute that the imprisonment is warranted by statute. (See Clark’s 
t'r tn nal Law c.f Canada 555.)

I therefore grant the said petition, maintain the said writ of 
habeas corpus, and declare the saint* absolute; and further declare 
that the jailer has no authority to detain the said Harry K. Thaw 
in the common jail of this district, and whether the said Harry 
lx. Thaw wishes to exercise anti enjoy his personal liberty or not, 
he is entitled to his full liberty, and he is hereby liberated anti dis
charged from his present detention in the said jail, anti is hereby 
restored to the liberty he enjoyed previous to his sait! arrest anti 
detention.

Habeas corpus maintained.

Re HARRY K. THAW.
THAW v. ROBERTSON et •!.

( Decision No. 3.)
IfM'li'c Court of hmil's Hi nt h. Arehaniheaalt. CJ„ barergne, Cross, Carroll, 

ami (1ercats, ././, September 23. 11113.

1. IIAURAS COKPt'H (5 I D—21)—PuoeKDVRR—SRHVINU 0*101 SAI. W RIT.
A writ of habeas corpus rim be properly served only hv delivering 

the original writ to the jierson to whom it in addressed, or to the prin
cipal |H‘rmm where there are more than one; and where only copies 
of the writ had been served the irregularity is a ground for quashing 
I lie writ, although the original had been exhibited to the persons to 
whom it was addressed at the time when the copies were left with 
t hem.

I See Annotation at end of this case.J
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2. Alikns (fil—3)—Immigration Act (Can.)—Right to tkkt coxntiti
TIONALITY OF HAIIKAH CORPUS.

The provisions of the Immigration Act (Can.) depriving an jilien 
ordered to he deported of any riglit to apply to the courts to review, 
«plash, reverse, restrain, or otherwise interfere with an order <>( de
portation made “under the authority and in accordance with the pro
visions of the Act” may prevent a writ of prohibition to tin- Immi 
gration officers, but it <1«m's n«»t remove the right of ‘In- person <|e 
tained to obtain a writ of habeas corpus to test the constitutionality 
of the statute; on due service of such writ the immigration oliver, 
would lie bound, under penalty for contempt, to make return thereto 
with icasons assigned for the detention.

[He Gaynor and Greene (No. 8), 9 Can. Cr. Cas. 490, referred to.]

Motion to quash a writ of habeas corpus issued to immigration 
officers in respect of the detention in custody of one Harry K. 
Thaw as liable for deportation to the United States of America 
under the Canadian Immigration Act.

The motion was allowed.

./. N. Greenshields, K.C., N. K. Lajlamme, K.C., and U . K. 
McKeown, for petitioner Thaw.

L. T. Maréchal, K.C., and Gustave Lamothe, K.C., fur re
spondents.

The judgment of the Court was delivered by

Archambeault, C.J. (translation) :—Everyone is cognizant 
of the history of the petitioner, Harry K. Thaw. About I'.HNi 
he underwent a trial in New York for murder and he was acquitted 
as irresponsible on account of insanity. He was then placed in 
an insane asylum. On the 17th of August last he escaped from the 
asylum and fled into our province, where he was arrested on a 
charge of having thus illegally escaped from the asylum to which 
he had been committed. His detention, however, was of brief 
duration, and he was soon liberated, as he was not charged with 
the commission of a criminal offence. Hardly had he recovered 
his liberty when he was arrested anew, this time by the mendiera 
of an Immigration Hoard, for having infringed the immigration 
laws and on the grounds that he was an undesirable immigrant. 
Harry Thaw then applied to a Judge of the Superior Court for 
the district of St. Francis to obtain a writ of prohibition, ordering 
the Immigration Hoard and each of its members to cease all pro
ceedings and all inquiries on the subject of this affair. He also 
sought to have it declared that the said Immigration Commis
sioners had no jurisdiction in the matter, and that all proceedings 
into which they had entered were absolutely null. This applica
tion on the part of Thaw was dismissed. The petitioner then 
applied to one of the Judges of this Court, seeking permission to 
appeal from the judgment. This application was referred to the 
full In-nch, sitting during the regular term.

The petitioner has since desisted from this application for the 
reason that he has inscribed directly in appeal from the judgment
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refusing the issue of a writ of prohibition, seeing that it is a final 
and not an interlocutory judgment which is involved. There is, 
therefore, no reason for us to occupy ourselves with this applica
tion.

But, at the same time that he sought the permission referred 
to. to appeal from the judgment of the Hon. Mr. Justice Hutchin
son, the petitioner also applied for and obtained a writ of habeas 
corpus addressed to the Immigration Board, and to each of its 
mcmlx-rs, ordering them to bring tin* prisoner before our 
Court on the 15th of September, and to declare for what reason 
and in virtue of what law he had been thus placed under arrest 
and detained by them.

This writ of habeas carpus was granted at Montreal, in Cham
bers, by one of the Judges of this Court, on the 5th of September 
last. On the same day, between six and seven o’clock, a bailiff 
of the district of Montreal served a copy of the writ on each one 
of the members of the Immigration Board, shewing them, at the 
same time, the original.

On the 15th of September the petitioner, through his counsel, 
made application before this Court and the counsel asked that the 
respondents appear before the Court, either in person or through 
their attorneys. The latter appeared through counsel, and by 
mutual consent of the parties the matter was adjourned till the 
18th of September. On that date the respondents made a motion 
that the writ of habeas corpus be quashed and annulled for various 
reasons, which are here enumerated:—

The respondents say :—

1. That they have not received service of the writ of habeas corpus 
since copies were left with them, instead of the original.

2. That the writ was not signed by the Judge who granted it.
3. That the application for the issue of the writ was not accompanied 

by un affidavit shewing reasonable and probable cause.
4. That the Judge who grunted the writ had not jurisdiction in the 

matter, seeing it had not been shewn that there was no Judge in the dis
trict of St. Francis, where the prisoner was detained, to hear the appli-

5. That, in accordance with the Immigration Act, appeal is grunted 
to the Minister of the Interior from the decision of the Immigration Com
missioners, and that the proceedings, adopted by the petitioner, ure for
bidden by this Act.

1 will commence by examining this last mentioned objection, 
wing that, if the proceedings by way of habeas corpus are not 
permitted in this particular case, it is useless to examine the other 
questions, as in such an event the writ itself would have been 
illegally granted.

The contentions of the respondents in this particular are based 
on art. 23 of the Immigration Act of 1910 (9 and 10 Edw. VII. 
eh. 27), which reads as follows:—
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No Court and no Judge or officer thereof shall have jurisdiction to re
view. quash, reverse, restrain or otherwise interfere with any proceeding, 
decision or order of the minister or of any board of inquiry or officer in 
charge had, made or given under the authority and in accordance with the 
provisions of this Act relating to the detention or deportation of any re
jected immigrant, passenger or other person, upon any ground whatsoever, 
unless such person is a Canadian citizen or has Canadian domicile.

Docs this article take away the right to habeas corpus! We 
do not believe so. The right to individual liberty is and lias 
always been considered one of the most precious privileges which 
the British Constitution guarantees to the subject of the kingdom. 
Art. 39 of Magna Chart a (1215) sanctioned this guarantee in 
the following terms:—

Nullus liber homo capiatur nel imprisonetur nisi par legale judicium 
Itarium suorum nel per legem lerrae.

Notwithstanding this formal disposition of Magna Charta. 
grave abuses presented themselves in the 17th century by tin- 
imprisonment of political men who refused to pay imposts which 
Charles I. had ordered without the authorization of Parliament. 
They asked for the issue of a writ of habeas corpus, which was 
granted them, and which is known under the name of the writ of 
habeas corpus of the barons. But the jailer contented himself 
with making a return that the detained ones were being detained 
under special order of the King, without specifying the cause of 
this detention. The legality of this ord”- of the Sovereign was 
contested. On one hand it was argued that the prisoners wen- 
being detained “per legem terrae,” since they were l>eing detained 
in accordance with the will of the Sovereign. On the other hand, 
it was contended that the words “per legem terrae” did not mean 
that a subject could be imprisoned on the order of the King, hut 
that he could be kept in detention only for a cause authorized by 
a law (Darners ease).

The Courts pronounced themselves in favour of the Crown. 
But at the following session of Parliament, the question was 
brought up and submitted to both Houses, and these latter 
addressed to the King resolutions which served as the basis for tin- 
famous law which is known under the name of the Petition of 
Right (1028).

One of the provisions of this law declares that no free man can 
be sent to prison on special order of the King or the Privy < ouncil 
without a cause or reason of imprisonment being mentioned in 
the warrant of remand. (Fr. Mandat de depot.) Another clause 
stipulated that a writ of habeas corpus was to he granted to 
every person deprived of his liberty by order of the King, the 
Privy Council or of any other j>crson.

Notwithstanding the formal dispositions of this law the Judges, 
to please the King, found a way to render the writ of halnas corpus 
inefficacious by having recourse to a system of delay which had
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the result of indefinitely depriving the detained one of his liberty. 
Then it was that the celebrated Habeas Corpus Act was passed 
(31 Charles II. eh. 2, 1G79).

Lord Macaulay, in his history of Kngland, expresses himself 
as follows on the subject of this celebrated law (vol. 1. p. 244):—

The day of the prorogation, the 26th of May. 1071», in a great era in 
our history. For on that day the Habeas Corpus Act received the Royal 
asHint. From the time of the (treat Charter the substantive law respcct- 
ing the personal liberty of Fnglishmen had been nearly the same as at 
present; but it had been inefficacious for want of a stringent r stem of 
procedure. What was needed was not a new right but a prompt and search
ing remedy; and such a remedy the Habeas Corpus Act

Johnson, cited by Macaulay (vol. 3, p. 3. note at foot of the 
page) for his part, says in speaking of this law:

The Habeas Corpus Act is the single advantage which our Govern
ment has over that of other countries.
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I have considered it useful to make this brief reference to the 
birth and adoption of the Habeas Corpus Act, simply to shew 
that the privileges and rights which arc guaranteed by this Act 
arc precious and sacred in the eyes of the English nation. 1 will 
add that the refusal to grant to Canada the Isnetits of this writ, 
in 1774, at the time of the adoption of the Quebec Act, was one 
of the principal grievances against Kngland, invoked in the 
United States at the time of the Continental Congress which met 
in 1774 and which was the prelude to the declaration of inde
pendence of the American colonies.

Ten years Inter Kngland granted us that which she had refused 
us in 1774,and our statute 24 Geo. III. ch. 1, 178-1, reproduced, 
almost verbatim, the Imperial statute of 31 Charles II. eh. 2.

I will not discuss the question as to whether our Parliament 
can suspend or arrest, in certain cases, the operation of the 
Halx-as Corpus Act. At first sight my opinion is that it has 
this power. I do not say that our Parliament can despoil Cana
dian subjects of the privileges of the disposition of Magna Charta 
which I have cited above. This privilege forms, to such an 
extent, part of the English constitution, that I do not believe that 
any colonial Parliament can suppress it. But I Indieve that 
the Parliament of Canada possesses the power to suspend the pro
visions of our Habeas Corpus Act, just as it had the power to 
pass this Act. Yet, the dis|>ositions embodied in this Act are so 
sacred to the mind of every British subject, as I said aliove, 
that it would require a very formal law to suppress them. It is 
not by simple inference that one may come to this conclusion. 
On this point I entirely share the opinion of an ex-member of this 
Court, Hon. Judge Ouimet, who said, in He day nor anti (Incur, 
9 Can. Cr. Cas. 4M), at 498:—

I cannot admit that an Act of the importance of the Habeas Corpus 
Art can be amended and the rights of the subject intended to be preserved

2059
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under it. ran he curtailed by u caeual expression found in a subsequent 
statute. To amend an existing Aet there must be a vicar and previse vinv t- 
ment. Such amendment cannot be interpreted as resulting from mere 
implication or inference.

The immigration law does remove the right of appeal to tin* 
ordinary tribunal from decisions of the Immigration Board, 
or of the Minister of the Interior; but this disposition, which can, 
perhaps, remove the right to a writ of prohibition, certainly dues 
not remove the right to the writ of habeas corpus; and immigration 
commissioners on whom such a writ was served would have but 
one thing to do to avoid becoming guilty of contempt of Court 
that is, return the writ, declaring at the same time for what 
reasons they keep the prisoner in detention.

I do not say that the immigration law could not be successfully 
invoked by them ; but they would be none the less obliged to 
return the writ; and, if the law so invoked by them were declared 
unconstitutional, the prisoner would have to be liberated. As I 
said, at the time of the argument, a person detained has no other 
means, apart from obtaining a writ of habeas corpus, to invoke the 
unconstitutionality of the law in virtue of which he is detained. 
If a valid law is a just cause of detention “per legem terraa law 
null on account of unconstitutionality is but a piece of waste 
paper which could in no wise justify the detention of a free man 
(vide 21 Cye. p. 302; 15 Am. and Eng. Encyc., p. 100 (0) ).

Hence, on this point, the opinion of the Court is favourable 
to the contentions of the petitioner.

I now come to the objection which the respondents invoke in 
the first place to (plash the writ, that is, the regarding
the service of the writ. As I stated, the immigration commission
ers contend that they did not receive service of the writ, seeing 
that the bailiff making such service left them only copies instead 
of the original. The bailiff corroborates the respondents on this 
point. The question presented itself in England and was decided 
in a sense favourable to the contentions of the respondents in a 
case of Hegina v. Hour, decided on the 9th of November, 1891, and 
which is reported in 71 Law Times Reports 578:—

A writ of habeas corpus van be properly served only by delivering the 
original writ itself to the person served or to the prineipal person, vIn-re 
there are more than one. If the original writ is not so served, it i* im
possible for the person served, by appearing to the writ and waiving pro
per service, to obey the writ, and consequently he cannot disobe\ ' m*l 
so commit contempt of Court.

If the original writ has not been delivered to the prineipal of m vrai 
persons served, the service of a copy is not a good service upon any of the

This judgment is based on the 220th rule of the Crown (Wive 
Rules. It is mentioned in Ilalsbury's Laws of England, as bung 
the English law (see vol. 10, pp. 04 and 05). In our country, 
it is also the law.

83^3
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The question has been here raised, as to whether in the present QUE. 
rase the writ involved is one in civil, criminal or quasi-criminal k y
matters. In the first case the dispositions of the Code of Civil pus
Procedure would necessarily apply. In the second case it is eh. 05 
of the Revised Statutes of Lower Canada which would be applic- ,, „
able. We are of the opinion that it is a quasi-criminal matter Thaw 
because see. 33, par. 7, of the Immigration Law declares that (No. 3). 
every violation of the dispositions of the Act s an Nrrl^^ealt
offence:— CJ-

Any person who enters Canada except nt a port of entry, or who, at 
n port of entry, eludes examination by an olticcr or Board of Inquiry, or 
who enters Canudu by force or misrepresentation or stealth, or other
wise contrary to any provision of this Act shall he guilty of an offence 
under this Act. . ami may he arrested ami detained without a war
rant by any officer, for examination an provided under this section.

But, at any rate, whether we apply the ( 'ode of ( 'ivil Procedure 
or eh. 95 of the Revised Statutes of Lower Canada, the rule is the 
same. In one cast* as in the other the service of the writ is made 
by leaving the original with the person to whom the writ is ad
dressed. The Code of Procedure says it in more formal terms; 
but the terms of eh. 95 are sufficiently formal to arrive at the 
same conclusion. Art. 1117 of the Code of Procedure says ex
pressly :—

The writ is served by leaving the original with the person himself to 
whom it is udilresscd.

Sec. 2 of eh. 95 referred to contents itself with saying that the 
writ is served on the one to whom it is addressed, or left at the 
prison for such person; and farther on, it says that this person 
shall return the writ.

It is thus the same thing in both eases; it is “the writ"—that 
is to say the original—which must Ik* served. Furthermore, the 
writ itself says so. It enjoins the person to whom it is addressed 
to bring back the writ itself. Ilmv can this person bring back tin* 
writ if it is not in his jiosscssion?

The rc|>ort of the bailiff says that he could not ascertain who 
was the person who was actually detaining the prisoner; that 
he inquiries but that no one declaretl to him who was in
actual charge of the di <1 one. In such circumstances, he 
could have left the original of the writ with any one of the re- 
spondents; then, the service of copies on the other respondents 
would have been a valid service. But lie should not have con
tented himself with shewing the respondents the original of the 
writ, as he did, and then in |>crson bringing the writ hack to the 
office of the Court.

For these reasons we grant the motion of tin* ros|>ondents, 
asking that writ be quashed. There is no necessity to decide 
tin- other pointe raised, viz., that the application for the writ

46—IS DU.
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should have been signed by the Judge who granted it, and that, 
finally, the Judge had not the power to grant it. Once the writ 
is (plashed for one of the reasons invoked by the respondents it 
is not necessary to decide whether it is null on account of any of 
the other reasons invoked.

Habeas corpus quashed.

Annotation Annotation—Habeas corpus ( § I D—211 Procedure.

Procedure

The practice in habeas corpus in criminal matters varies in the several 
provinces, although subject to the same federal control as a part of the 
criminal law and criminal procedure assigned by the constitution 11lie 
B.N.A. Act) to the exclusive jurisdiction of the Parliament of Canada.

This is due to the continuance in effect of the local practice which 
was in force at the time when each province entered Confederation, except 
as it might subsequently lie varied under statutory authority. As to crim
inal matters, the writ of habeas corpus is specially dealt with in secs. 57(1. 
041. ami 1120 of the Criminal Code, 190(1.

Sec. 57fl of the Criminal Code confers power upon every superior Court 
of criminal jurisdiction to pass rules of Court to apply to all proceedings 
relating to any prosecution, proceeding or action instituted in relation t * 
any "matter of a criminal nature or resulting from or incidental to any 
such matter," and in particular ( in fir alia) for regulating > criminal 
mailers the pleading, practice and procedure in the Court in dtiding tlw 
subjects of mandamus, certiorari, habeas corpus, etc.

'flic term “criminal matter” Imls been held in England to have a very 
wide significance and to include a matter in the result of which the party 
may lie lined or imprisoned as for a wrong : Seaman V. Hurley, | |S!h!| 
Q.B. 344 ; H. v. Fletcher, 2 Q.B.I). 47; and, in this sense, prosecutions un
der certain provincial statutes such as the liquor laws are sometimes 
spoken of a.s proceedings relating to provincial crimes or as quad crim
inal prosecutions.

Whether or not a detention order mad as in He Thaw (No. 3), supra, 
under the Immigration Act, could properly be placed in the category 
“criminal matters" it did not become necessary to decide because of the 
irregularity in the service of a copy of the writ instead of the original 
writ itself. This objection would apply whether or not the writ was to 
be controlled by the criminal law practice under federal jurisdiction nr 
the civil practice under provincial jurisdiction. In the -provinces *>f On
tario and (juoliec, no rules of Court have yet been passed under (Is- Crim
inal Cotie for the purjiose of regulating habeas corpus practice in criminal 
matters, although certiorari rules were passed in Ontario. 27th March. 
1908 (Out. Consolidated Rules 1279-1288), which are not affected by the 
Consolidated Rules. 1013. the latter living a consolidation of the rules in 
civil cases only.

If a writ of habeas corpus is issued under the Habeas Corpus A t. 
1070. it must Is* indorsed “per statutum, etc.," ami signed by the jM-rson 
who awards the same, this being an express requirement of 31 Car. II. 
cli. 2. If a writ were issued not so indorsed, it may still Is* a gisxl writ »f 
habeas corpus at common law : Crosby’s Case (1771). 3 Wiln. lSs /M 
house’s Case (1820). 3 It. A Aid. 420.
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Annotation (continued)- Habeas corpus (SID—21 Procedure.

The writ of ha bran corpus as regards the Canadian Immigration law 
(0 and Kl Kdw. X II. (Can.) eh. 2). is subject to the restriction contained 
in *e<\ 23 of the latter statute directing, in effect, that the Court shall not 
have jurisdiction to review or quash detention orders made under the noth 
vrity and in accordance with the provisions of the Immigration Act unless 
the person detained is a Canadian citizen or has Canudim domicile. The 
right to a habeas corpus exists hy the common I iw and is not created by 
statute: He Besset, Il Q.B. 4SI. 14 I..J.M.C. 17. The right to the writ has, 
however, been confirmed by various statutes both in England and in Can
ada : Ite Sproule, 12 Can. S.C.R. 140.

The original Habeas Corpus Act. :|| Car. II. eh. 2. provided for the issu
ing of the writ in all eases where a person is committed or detained for 
any cause (except for felony or treason plainly expressed in the warrant) 
u|Min the application of the person detained or of any one in his behalf, and 
it applied only to cases of detention or invprisonment for "criminal or sup
posed criminal offences." This statute was Introduced into the old “Pro 
vinee of Canada" now the Provinces of Ontario and Queliec as part of 
the criiniunJ law of England under the Qnels-c Act. 1774: see Cr. Code 
lOiMI. sec. 10, and It. v Malloy, 4 Can. Cr. Cas. I Id (Out.).

The llals-as Corpus Act, 31 Car. II. ch. 2. was intended to meet the vari
ous devices by which the common law right to the writ had theretofore 
liven evaded, and. in particular. b\ making the writ readily accessible dur
ing vacation, hy obviating the necessity for the issue of a second and third 
writ known respectively us the alias and pluries writ, by imposing pen titles 
for the wrongful refusal of the writ, and generally by regulating the grant 
ing and issue of the writ, and the procedure upon its return. As the Act 
applied only to cases where persons were detained in custody for some 
"criminal or supposed criminal matter." its beneficial provisions did not 
extend to cases of illegal deprivation of liberty otherwise than on a "crim
inal charge" as. for example, where children were unlawfully detained 
from their parents or guardians by persons who were not entitled to their 
custody, or where a person was wrongfully kept under restraint as a 
lunatic, or where a ]s*r*on was illegally kept in confinement by another. 
In all such cases the issue of the writ during vacation depended solely upon 
the common law and remained unregulated by statute in Kngl.iml until 
the year IHIU, on the pasting of the Habeas Corpus Act, lHIll. In Canada, 
provincial statutes have I wen passed upon similar lines to the latter 
Act, so as to facilitate the speedy hearing of the question* involving the 
regularity of the detention.

A statute of the late Province of Canada. 2!> and 30 X'ict. ch. 43. ex
tended the application of the writ to matters other than criminal matters, 
and fixed the practice in eertain particulars: It. v. Cameron, 1 Can. Cr. 
Cas. 1 dll ; If. v. Bouyir, 3 Can. Cr. Cas. 4S7 : It. v. Marquis. S (lan. Cr. 
Cn«. 34(1. That practice, except as it may Is* altered under federal auth
ority. remains effective in Ontario and Quels**.

In Ontario and Quels**, the writ of habeas corpus is the institution of 
the proceedings and until its return there is ordinarily no opportunity for 
the opposing party to Is* lieard. The writ itself is granted on an ex /tarle 
application, and while probably the Crown, as represented by the Attorney- 
(•eneral's department of the province, might, in a criminal matter, inter-
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Annotation {continued)—Habeas corpus ( 8 I D—211 Procedure.

vene and lie heard in opposition to the motion for the writ, it is not th-- 
practice to notify the department of the intention to apply in those pro
vinces. The writ having been obtained on an ex parte motion and service 
madd on the gaoler or person detaining another in custody, the latter inu*t 
make his return along with the original writ, it being so directed by the 
command contained in the writ itself. So it was held in It. v. It a we ( 1 HIM i. 
71 L.T. 578. referred to in Tremeear's Criminal Law, 2nd ed., 822, that, if 
the original writ is not delivere<l to the principal of several persons t<i 
l>e served, the service of a copy of the writ upon the others is not a good 
service upon any of the others. When it is possible to elfect personal scr 
vice, a writ of habeas co'-pus can only lie properly served by actually de
livering the original writ to the person to be served, and, if a copy of tin- 
writ is served, this is an irregularity which the person served cannot \. i w 
by appearing, so as to render himself liable for attachment for disobedience 
to the writ: It. V. If titre (1804), 71 L.T. 578. In the event of the original 
writ being inadvertently lost lief ore sen ice, a new writ might Ik* allowed 
to issue: Prone v. Shrimpton (1651), Sty. 261.

The “return" to the writ if duly made will be endorsed upon or attached 
to the original writ, and no proof of service will be required: Ur Car- 
miehael, 10 C.L.J. 325. If the “return" i-s not made in due form togoS.-r 
with the writ served, a motion to attach the delinquent would be in order. 
An affidavit of a gaoler verifying a copy of the warrant has been ac
cepted as a return when it was accompanied by the original order in the 
nature of a habeas corpus made under the Liberty of the Subject Act, 
R.S.N.S. 1000, eh. 181, which provides an alternative procedure by motion 
in Nova Scotia in lieu of the actual issue of a writ: It. v. Skinner. !» Van. 
Cr. Cas. 558.

In other provinces of Canada a different practice prevails in instituting 
habeas carpus proceedings from that followed in Ontario and QuHmh*. In 
the Province of Alberta it is the established practice, following in this 
respect the practice which prevailed in the Courts of the former North- 
West Territories, to issue a rule niwi to be served upon the custodian "f 
the detained party and all others interested as respondents, and which 
called upon each of them to shew cause why a writ of habeas corpus should 
not issue, and why, in the event of the rule being made absolute, tin* pri
soner should not be discharged without the actual issue of the writ It. v. 
Farrar (I860), 1 Terr. L.R. 300; ami see the English case of Ex parte t'.ii 
gintjtun, 2 K. & B. 717. By the Crown Office Rules of British tvluinbia,
11)06. a similar procedure is recognized in that province. An application 
is to Ik- made either to the Court or a Judge, and if to a Judge In- may 
order the writ to issue ex parte in the first instance, or may direct the is
sue of a summons for the writ : Crown Office Rules (Civil), IJM'0. rule# 
235 and 237; Crown Office Rules (Criminal), 1906, rule 1. If. however, 
the application is to lie made to the Court and not merely to a Judge, it 
must 1m* made by motion for an order, which if the Court so direct may 
be made absolute ex parte for the writ to issue in the first instance, or 
the Court may follow the more usual course of granting an order m-i to 
shew cause why the writ should not issue. On the argument of the order 
nisi the Court has a discretion, under Crown Office Rule 244. to direct an 
order to lie drawn up for the prisoner’s discharge, instead of waiting for
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the return of the writ, and such order is expressly made a sufficient war
rant to any “gaoler or constable or other person" for his discharge.

in Saskatchewan, by the Practice Kules of 1011 (Crown Rule ."10). on 
the argument of a motion for a writ of habeas corpus the Court or a 
Judge may, in their or his discretion, direct an order to he drawn up for 
the prisoner's discharge instead of waiting for the return of the writ, 
t'mwn Rule .'12 (Susk.I requires that, where a return of tin* writ is made, 
it shall contain a copy of all the causes of the prisoner's detention in
dorsed on the writ or on a separate schedule annexed to it. hut a general 
clause (Crown Rule 38) provides that it shall not he necessary to serve 
the original of any writ, hut a copy only.

In Manitoba, also, the practice permits of a preliminary summons 
for the writ of habeas ('orpun, and. by agreement, the whole matter may 
be presented and disputed of on the return of the summons as if the writs 
had been issued and had been returned: It. v. Johnson, 10 Can. Cr. Cas. 
203, 1 D.LR. 548.

A Judge of the Supreme Court of Canada has concurrent jurisdiction 
with provincial Courts to grant a writ of habeas corpus under the Sup
reme Court Act, R.S.C. 1000, eh. 130, sec. 02, in respect of a commitment 
in a criminal case where the commitment is in respect of some act which 
is made a criminal offence solely by virtue of a statute of the Dominion 
Parliament, and not where it was already a crime at common law or 
under the statute law in force in the province on its admission into the 
Canadian Confederation and which had not lieen repealed by the Federal 
Parliament: He Dean, 20 Can. Cr. Cas. 374, 0 D.Ull 304.

McINNES v. NORDQUIST.

Manitoba King's Bench, Currar,, ./. September 20, 1013.

1. Partnership ($111—14)—Liability or partners—Rights or cbedi-
TUBS—AS BETWEEN INDIVIDUAL AXD I IBM CREDITORS.

Sec. 26 of the l*artnership Act, R.S.M. 1002, ch. 120, prescribing 
the procedure against partnership property for a partners separate 
judgment debt to be by way of summons, is broad enough to permit 
a hearing upon an application to a judge in chambers by way of notice 
of motion.

2. Dismissal axi> discontinuance (81—1)—Actions—After triai, and
JUDGMENT, HOW LIMITED.

After trial and judgment in a County Court (Man.) action, the 
filing of a notice of discontinuance is not authorized, either by the 
i ounty Courts Act. R.S.M. 1002, ch. 38, or King’s Bench Act, R.S.M. 
1002, ch. 40, or rules thereunder.

3. J chôment (8 VII—270)—Relief against—Rehearing—Unauthorized
TRANSFER TO ANOTHER COURT, EFFECT.

After trial and judgment in a County Court (Man.) action, an 
«•nier made without jurisdiction for the transfer of the cause to the 
King's Bench does not relieve the judgment debtor of his liability, nor 
in any way impair or alfect it.
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4. Removal of causes ( 6 I—1 )—Want of jurisdiction—Order a me hr
NULLITY, WHEN.

Where, after trial ami judgment in a County Court (Man.) acti-m, 
the judge, through inadvertence, and without jurisdiction, enter- .m 
order transferring the proceedings to the King's Bench, such order is 
a mere nullity and ought to be disregarded.

| llcheotl v. Xohtc, 28 O.R. 528. applied.]
5. Removal of causes ( g I—1 )—Order without jurisdiction aii ini i n.

Nullity—Formal declaration, when.
Although a judicial order issued in the face of an entire want 

jurisdiction >il> initio (as distinct from an erroneous exercise of juris 
diction), living « mere nullity, need not. strictly speaking. !.«• -.-t 
aside to avoid giving effect to its provisions, yet the ls-tter prai ti.- j- 
formally to declare its nullity in order to restore the rights of panics 
on the record.

| Itronkn v. Hotlfjkiimtm, 4 II. & X. 712. sjiecially referred to.)

Motion lor an order under see. 26 of the Partnership Act. 
R.S.M. 1902, eh. 129, charging the defendant judgment debtor's 
interest in partnership property.

The order was made.
L. P. Braubirn, for plaintiff.
T. .s'. Ewart, for defendant.

Curran, J. :—The plaintiff, alleging himself to he n judg
ment creditor of the defendant John Nordquist, applied to 
me in Chambers, by way of notice of motion, for an order ehnrg 
in g the defendant’s interest as a member of the firm of Nord- 
quint Pros., in the partnership property and profits with Re
payment of his judgment under the provisions of see. 26 of 
the Partnership Act, R.S.M. 1902, eh. 129. The matter mine 
before me on the 22nd instant, when defendant was represented 
by counsel, and took certain objections to the form of the appli- 
cation and the material filed in support.

It was objected that the matter must come up by way of 
summons and not upon notice of motion. The section of tie Act 
reads, that “the Court of King’s Bench or a Judge thereof m.iy. 
on the application by summons of any judgment creditor.” etc. 
As the parties were before me 1 did not consider this objection 
fatal, and decided to deal with the matter as if a summons had 
in the first instance been formally granted, hut adjourned 
the hearing until the 25th instant, to enable the plaintiff to 
file further material in support of his application, and to give 
the defendant an opportunity of meeting the whole ease tln-n 
presented.

Accordingly the ion again came before me on the
25th instant, and after hearing argument, 1 reserved judgment 

The ease presents some rather curious incidents in Count) 
Court practice, resulting in entanglements tlm-t may he difficult 
to unravel, and a situation that may he hard to adjust.

The plaintiff recovered a judgment in the County Court of

51
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Winnipeg on May 9, 1912, against John Nordquist ami Norman 
Leonard Jacobs in the sum of $500 and costs. Exwution was 
issued thereon May 15, 1912, against both defendants and re
turned nulla bonâ on May 17. 1912. On August 9, 1913, plain
tiff caused to be issued a garnishee order after judgment against 
the Canadian Pacific U. Co. as garnishees. It appears that the 
defendant Nordquist is a railway contractor, and his firm held 
a contract for railway work from this company. In these pro
ceedings, the name of the defendant Jacobs was not used, but 
the action was treated as one solely against Nordquist. On 
September 3, 1913, the garnishees paid into Court the sum of 
$569.35, being the amount called for by the attaching order, 
at the same time filing an affidavit to the effect that the defend
ant Nordquist was " by the garnishees in the capacity
of a railway contractor dealing under the name, style, and firm 
of Nordquist Bros., admitting an indebtedness in the whole to 
Nordquist Bros, of $3,000, and alleging notice of an assignment 
of such moneys to the Dominion Bank. On September 5 fol
lowing. the Dominion Bank filed a notice with the County Court 
clerk that their claim had been satisfied, and withdrawing all 
claim to the money paid into Court.

On September 9, an order was made in this action by 
His Honour Judge Paterson, setting aside the garnishing order 
on the Canadian Pacific R. Co., and directing repayment of 
the moneys in Court, on the ground, I understand, that this 
money was partnership property and not garnishablc for a per
sonal debt of one of the partners.

Before the money could be paid out, however, the plaintiff 
caused a notice of discontinuance of the action as against the 
defendant Jacobs to be filed in the County Court on September 
10. and immediately issued another garnishee order against the 
clerk of the County Court, thereby tying up the money in his 
hands.

Ou the notice of discontinuance being tiled, the clerk of 
the County Court struck out the name of the defendant Jacobs 
from his procedure book, and the second garnishee order was 
issued in the action as if Nordquist was the only defendant.

Following up this procedure, the then to
the Senior County Court Judge for, and actually obtained, an 
order, on September 11, transferring the whole proceed in the 
action to the Court of King's Bench. This order was apparently 
obtained on the strength of an affidavit of Joseph Thomas Beau- 
bien, which set forth, amongst other things, the opinion of the 
deponent that, “there are questions involved in this action be
yond the jurisdiction of the County Court, and an order is re
quired transferring the whole proceedings herein to the Court 
of King’s Bench.’’ What these questions were does not appear.

MAN.

k. n.
11113
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In pursuance of this order the papers in the County Court were 
duly transmitted to the King’s Bench, and the plaintiff i> 
proceeding on the assumption that this Court is now seized of 
the whole matter.

I set out these facts in order to shew the extraordinary posi
tion in which the plaintiff has now got himself with regard 
to his County Court action, and also because 1 must be satisfied 
that the plaintiff is in fact still a judgment creditor of tie* 
defendant before I can entertain his application under tin* 
Partnership Act.

Defendant contends that the judgment in the County Court 
no longer exists, because of the order of transference to the 
King’s Bench. He further argues that the discontinuance of 
the action against the defendant Jacobs and his elimination 
from the County Court records is tantamount to a satisfaction 
of the judgment as against that defendant, and consequently 
the other defendant, Nordquist, is also released.

1 must deal with these objections as best 1 can. There is 
no provision in the County Courts Act that I can discover, auth
orizing the filing of a notice of discontinuance at all, and cer
tainly none for such a proctNlure after judgment. The notice 
reads as follows: “Take notice that this action is wholly dis
continued as against the above defendant Norman Leonard 
Jacobs,” and is signed by the plaintiff’s solicitor. Even if the 
general principles of procedure or practice in the Court of 
King’s Bench in cases not expressly provided for in the County 
Courts Act, can be adopted and applied to the County Courts 
under sec. 72 of the County Courts Act, this section would not 
apply in this case so as to justify the filing of a notice of dis
continuance. Rule 538 of the King’s Bench Act only permits 
the filing of a discontinuance before notice of trial is served. 
It is obvious, therefore, that after trial and judgment, this 
practice of getting rid of an action or party defendant to an 
action in the King’s Bench could not be resorted to under the 
King’s Bench rules, and certainly could not be adopted in the 
County Court.

Again, it is evident that the effect of filing such a notice in 
the King’s Bench is not to impair the defendant’s alleged lia
bility *to the plaintiff, ils sub-sec. (b) of rule 538 says :—

Such (Ihcontinuance or withdrawal, as the case may tie, shall not In* a 
(lefeiK-u to any subsequent action.
In view of this, even if the practice was permissible in the 
County Court in this case, I do not see how the notice could 
have the effect of discharging the judgment as against the de
fendant Jacobs.

I have come to the conclusion that the effect of the notice 
filed in this case is nil, and that the striking out from the re-
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coni in tho procedure hook of the name of the defendant Jacobs MAN. 
was wholly unwarranted, unauthorized and nugatory. K B

I think tin1 judgment in that Court is still of the same force jqij
and virtue against the defendant Jacobs ns it was before that ----
notice was filed. It follows then that the judgment against the McIsnkh 
defendant Nordquist is not on this account impaired or affected. NoHoquier.

Next, as to the effect of the order transferring the pro- j
cccdings to this Court. I think that such order must have been 
made by the learned County Court Judge per cur am, as it 
seems to me he had absolutely no jurisdiction to make it. The 
authority for such orders is to be found in see. 90 of the King’s 
Bench Act, and is clearly restricted to cases before any County 
Court
where the defence or counterclaim of the defendant involves matters In-yon <1 
the jurisdiction of the Court.
Here no such question arose. The County Court dealt with the 
plaintiff’s cause of action and awarded him judgment. No 
defence whatever was filed by either defendant, and there was 
absolutely no question of jurisdiction involved at all. In my 
opinion, the order in question is a mere nullity and ought to In- 
disregarded : see McLeod v. Noble, 28 O.R. f>28.

It is not a case of mere irregularity or of the wrongful, im
proper or erroneous exercise of jurisdiction when there was 
jurisdiction, and consequently rendering it necessary to set 
aside the order before it could be disregarded, but a case of en
tire want of jurisdiction ab initio. It is not even necessary, in 
my judgment, to have the order rescinded or set aside to avoid 
giving effect to its provisions, although I think this ought to 
be done to restore matters to their former status in the County 
Court. Upon this point, see Brooks v. llodgkinton, 4 II. & N.
712.

I hold, therefore, that the plaintiff has established his 
status as an unpaid judgment creditor of the defendant John 
Nordquist, that this defendant is a partner in the firm of Nord
quist Bros., entitled, apparently, to a one-third interest in the 
partnership property and profits, that such interest may pro
perly be charged with the payment of the plaintiff’s judgment 
debt under see. 2(i of the Partnership Act, eh. 129, R.S.M.
1902. and I think the plaintiff is entitled to the charging order 
asked for, and such order will go accordingly.

I do not think a proper case has been made out for the ap
pointment. of a receiver and that portion of the plaintiff’s ap
plication will tie denied.

I think the defendant was justified in opposing the appli
cation as first made, and that, strictly speaking, I might have 
properly refused the application with costs. It was a matter 
of indulgence to the plaintiff allowing the adjournment for the
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this account 1 allow the defendant his costs of the first attend
ance in Chambers, which I fix at the sum of $5, and the plain
tiff will have the usual costs of one Chambers motion to he

McInneb taxed and added to his judgment. The plaintiff must, how-
Nobdquist. ever, pay the defendant’s solicitor his costs as above fixed forth

with.
Order accordingly.

IMP. CLARKSON v. WISHART.

P. C.
1013

Judicial Committee of the Privy Council, Lord Atkinson, Lord Sha<r, mid 
Lord Moulton. August 7, 1913.

1. Levy and seizure (§ I A—106)—Mining claims, unpatented Lxi-

Thc interest of it mining claimant in an unpatented claim «lui\ re
corded under the provisions of secs. 34. 35, 53, 59 and 64 of the Mining 
Act, K Edw. Ml. (Ont.) eh. 21, R.8.O. 1914, eh. 32, is exigible f„r a 
judgment debt due by the claimant.

|lie Clarkson and Wishart, (i D.L.R. 579, 27 O.L.R. 70. rever.se-1 
McPherson v. Temiskaming Lumber Co., 9 D.L.R. 720. [19!3| \< 
145; and (llenwood Lumber Co. v. Phillips, [1004] A.C. 405, apple 1

2. Mines and minerals (§ I A—7a)—Mining Act (Ont.)—Claimant's
interest—“ Lands."

While the issue of a certificate of record to a claimant in an unpai- 
ented mining claim is declared by see. OS of the Mining Act. s L«|w. 
VIL (Ont.) eh. 21, R.8.O. 1914, eh. 32, to create a tenancy at will 
as between the claimant and the Crown, such reference must l>< taken 
in conjunction with the other provisions of the statute in determining 
what is exigible under execution at tlu- instance of a judgment credits 
of the claimant, and the effect is that, notwithstanding such d. «-br
at ion, substantial rights are vested in the claimant which come within 
the word “lands" as used in the Execution Act (Ont.), 9 Edw. \ll. 
eh. 47. R.S.O. 1914, ch. 80.

1 Hr Clarkson and W’ishart, 0 D.L.R. 570, 27 O.L.R. 70, reversal; 
McPherson v. Temiskaming Lumber Co., 9 D.L.R. 720, [19131 A.( 
145; and (llenwood Lumber Co. v. Phillips, (1904) A.C. 405, specially 
referred to.

Statement Appeal from the judgment of the Ontario Divisional Court, 
He Clarkson and Wishart, Ü D.L.R. 579, 27 O.L.R. 70, involving 
the exigibility of the interest of a mining claimant in an unpalcn- 
ted claim duly recorded under the Mining Act (Ont.).

The appeal was allowed.
Sir Robert Finlay, K.C.,and Archibald Head, for the appellant*. 
J. M. Godfrey (of the Canadian Bar), for the respondents.

Ixird Shaw. Th<‘ judgment of the Board was delivered by
Lord Shaw :—This is an appeal by special leave from t he judg

ment of the Divisional Court of the High Court of Justice of i>u- 
tario, dated August 30, 1912, which nffirmed the judgment of 
the mining commissioner for that province dated April Ifi. 1912. 
That officer held that the interest of the respondent, Wishart, 
in a mining claim was not exigible under a writ of fieri facia* 
against his lands and goods.
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The facts arc very simple. Wishart was the holder of an 
undivided interest in a certain mining claim. He had complied 
with the provisions applicable to prospecting, staking out his 
claim, and applying to have it recorded; and he had in point of 
fact received a certificate of record. All this was duly done 
under secs. 34, 35, 53, 59, and 04 of the Mining Act of Ontario, 
1908. Wishart having thus his interest in the mining claim an 
interest the nature of which will he afterwards analysed the 
Farmers’ Hank of Canada, who were Wishart's creditors for 
$53,552, on September 29, 1911, obtained a judgment against 
him for that sum. On the same day there was issued to the sheriff 
on that judgment a writ of fieri facias against his goods, chattels, 
lands, and tenements. The form is not objected to; it correctly 
followed the provisions of the Execution Act. Although Wishart 
at the date of that execution was, as stated, the duly recorded 
holder of a mining claim under the Act, no patent had been 
granted to him in n*spect thereof.

About three weeks thereafter Wishart, plainly seekii.g to 
avoid as against his mining claim the effect of the execution as 
laid on, purported to sell it to the respondent Myers. At the 
end of the same month, namely, on October 31, the 
Clarkson, who is the liquidator of the execution creditor, the 
Farmers' Rank proceeded to sell the execution debtor Wishart's 
interest in the mining claim. The sale took place, but the re
corder refused to record. Ilis principal ground for doing so 
was that there had not l>een, in his view, a compliance with tla- 
statute, by reason of the absence of any duly executed transfer 
from Wishart himself. So fur it is manifest that Wishart, by 
failing to execute a transfer to his creditor and by selling to a 
third party and ignoring the execution already laid on, had been 
enabled to defeat the execution creditor’s rights ami to part with 
something of value which he fourni to his interest to dispose of 
and a third party found interest to acquire.

This is the true nature of the cast- before tin- Board. The 
subsi-quent facts, so far as the question now at issue is concerned, 
are unimportant.

The purchaser at the execution sale was Mr. .1. M. Forgie. 
On making application to the recorder, that official, as mentioned, 
refused to record the side deed from the sheriff. Mr. Forgie 
appealed from that decision to the mining commissioner. And 
he lodged a notice of claim on February 2, 1912, in accordance 
with the Mining Act. He claimed to be recorded, ami further 
asked that the transfer by the execution debtor Wishart to the 
respondent Myers r 17, 1911, should be set The
ground stated was that the transfer was fraudulently made with the 
intent to defeat the api>ellunt ami the other creditors of Wishart. 
In tin- course of the litigation it was agreed, in the language of 
the mining commissioner, that

731
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IMP. the question whether or not Wishart’s interest in the mining claim was

P.C.
1913

exigible and, if so, whether it should be sold us land or us chattels, should 
first be disposed of, Mr. Bayne admitting that if cither of these points 
were decided against him, his client’s claims must be dismissed.

Clarkson

Wish art.
The case before the Board was accordingly taken upon the 

footing that the only question to be determined was whether tin-

I/ord Shaw.
interest in a mining claim duly recorded, but not yet the subject 
of a patent, was exigible for a judgment debt due by the claimant. 
Or in another form—and one of great general importance in tin- 
development of industrial enterprise—the question is whether 
the interest of a mining claimant at this stage of his operations is 
unavailing as a source of credit for a secured advance. There 
may be questions as to whether the actual form of sale should 
have complied with the provisions as referable to land or referable 
to chattels. But whatever the form of sale adopted, the question 
is whether the respondents can have any interest which they could 
set up in conflict with the seizure in execution made before any 
sale by the judgment debtor.

The principles of law applicable to a case of this character 
were fully laid down in McPherson v. The Tcmiskamimj Lumber 
Company, Limited, 9 D.L.R. 726, [1913] A.C. 145. The question 
there dealt with had reference to the nature of the interest in 
timber lands of a licensee, and the circumstances of the case—an 
attempt to ignore and to defeat the execution creditor’s rights— 
were closely analogous to those of the present. It was held that

The nature of the title of a licensee is a title (it may be limited 
in character) to the land itself and, in their Lordships’ opinion, accord
ingly it falls within the scope of the Execution Act.

The case followed The Glemvood Lumber Company v. Phillips 
[1904] A.C. 405; and the judgment of Lord Davey therein as 
to the effect of the right of exclusive occupation, subject to reser
vations and restrictions, seems also applicable in terms to the ease 
now before the Board.

The mining commissioner affirmed the refusal to record the 
sheriff’s deed, and this judgment was, on August 30, 1912, affirmed 
in the Divisional Court of Ontario. The decision of the Ternis- 
kaming case by this Board wras later in date, and the views taken 
by the learned Judges in the Courts below do not coincide with 
those which w'ere here laid down. But it may be mentioned that 
in the Divisional Court it was held that the holder of an unpatented 
mining claim had no interest higher than those of a tenant-at-w ill. 
And there seems no reason to doubt that the provisions of sec. 68 
of the Mining Act demanded and received careful consideration 
from the Court below. That section provides as follows:—

The staking out or the filing of an application for, or the recording of 
a mining claim, or all or any of such acts, shall not confer upon a licensee 
any right, title, interest or claim in or to the mining claim other than the
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right to proceed, aa in this Act provided, to obtain a certificate of record 
and a patent from the Crown; and prior to the issue of a certificate of 
record the licensee shall be merely a licensee of the Crown, and after the 
issue of the certificate and until he obtains a patent he shall be a tenant 
at will of the Crown in respect of the mining claim.

Their Lordships are agreed in thinking that the section does 
not constitute an exhaustive enumeration of the rights of the holder 
of an unpatented mining claim, and they deem it necessary to 
give a reference to the other sections of the statute to shew how 
conclusively this is so. They are further of opinion that the refer
ence to tenancy-at-will is a reference dealing solely with the 
relations of the claimant to the (Town before the Crown has 
parted by patent with the Royal rights. Rut such denomination, 
in their view, cannot Ik- allowed to destroy the substance and 
reality of the rights in the claimant as against other subjects 
of the Crown if such rights be in truth conferred by the Act.

That they are so conferred is clear from the following pro
visions: Under sec. 35 a licensee before patent may work the 
staked-out lands and transfer his interest therein to another 
licensee. Under sec. 59 a licensee who has so staked out his claim 
has the right to make application for a free grant and to have his 
claim defined and recorded. Under sec. 04 provisions are made 
for the granting of a certificate of record, and under sec. 65 it is 
provided that after a certificate
the mining claim ahull not, in the absence of mistake or fraud, be liable 
to impeachment or forfeiture except as expressly provided by this Act.
It is somewhat difficult to imagine anything more substantial.

Then after see. 08, which has been already referred to, stipu
lating that before patent the claimant should be a tenant-at-will 
of the Crown, there come the following sections: Sec. 72 pro
vides:—

A transfer of an unpatented mining claim, or of any interest therein, 
may be in Form 11, and shall be signed by the transferor or by his agent 
authorised by instrument in writing.

Sec. 73 states the prerequisites for recording instrumints. 
Sec. 74 provides that after a cltfim has been recorded 
every instrument other than a will affecting the claim or any in
terest therein shall be void as against a subsequent purchaser, etc.
Sec. 77 makes careful provisions for the recording of orders and 
judgments and that the filing of a certificate shall be actual notice 
to all persons of the proceedings. The whole of the latter pro
visions just mentioned seem radically inconsistent with a mere 
tenancy-at-will.

Rut when it is added that, by sec. 88, where the claimant 
dies even before the recording of the claim, or where he dies before 
the issue of a patent, no other person shall without leave of the 
commissioner be entitled to acquire any right, privilege, or in
terest in respect thereof within twelve months after his death, 
and when there then follow these words:—

IMP.

P.C.
11)1.1

Clarkson 

Wish art.

ïxird Shew.
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and the commissioner may within twelve months make such order as may 
seem just for vesting the claim in the representatives of such holder, 
nothing could, in their Lordships’ opinion, more conclusively 
negative the limitation to a tenancy-at-will.

Their Lordships have thought it right to enumerate these 
sections so ns to shew that, in their view, the reference in sec. 08 
to a tenancy-at-will from the Crown must be taken in conjunction 
with the whole of the other provisions of the statute, and that 
on a full view of these no substantial doubt can remain that the 
interest of a mining claimant in an unpatented claim falls, in 
the language of the Execution Act of Ontario, within the category 
of “lands,” subject, as in the Glenwood case and the Temiskaming 
case, to restrictions, to possible forfeitures, but also capable of 
transfer and of becoming vested in successors after death.

As to the point that no transfer on writing executed by the 
claimant himself has been made, and that therefore no record 
could take place, their Lordships would be slow to hold—if the 
true nature of the execution debtor’s rights be what has been 
above described—that the lack or refusal of his signature should 
render ineffective against his property the course of law in execution 
for debt. Reference, in the opinion of the Board, may be usefully 
made to the powers conferred upon the commissioner by sec. 123, 
providing for claims, rights and disputes being settled by him. 
The section goes on to say that “in the exercise of the power” he 
may make such order and give such direction ns he may deem necessary 
for making effectual and enforcing compliance with his decision.
The section particularly refers to questions and disputes in respect 
to unpatented mining claims, including this, namely, whether 
such an unpatented claim
has before patent been transferred to or become vested in any other per
son.

Even apart from the statute, the Ontario officials and Courts 
might well have been considered vested with a power to restore 
against such a defeat of the law as would have been occasioned 
by the want, or, say, by the refusal, of the signature of an exe
cution debtor. But under sec. 123 of the Mining Act such a 
power appears to be conferred in sufficiently wide terms. The 
writ of execution, in short, should have been treated as the 
equivalent of a transfer and recorded as such.

Their Lordships will humbly advise his Majesty that the 
judgments of the Courts below should lie reversed and that tla- 
interest of the respondent George Wishart in the unpatvntcd 
mining claim was seizable in execution by his judgment creditor, 
and that, the defence of the respondents to the claim of James 
M. Forgie being unfounded, Mr. Forgie was entitled to be re
corded as claimed by him. The respondents will pay the costs 
of the proceedings throughout, including the costs of the petition 
to dismiss the appeal as incompetent, which petition, his Majesty 
will be humbly advised should be dismissed.

Appeal allotted.
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CHEW LUMBER CO. v. HOWE SOUND CO.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving and 

Galliher, JJ.A. July 22, 1913.
1. Estoppel (§ III (! 2—90)—By laches—Ah to heal property—Timber

limit—Failure to include all of in survey—Trespass by one
AWARE OF locator’s CLAIM.

The failure of the plaintiff to include in his survey of a timber limit 
all of the land located, does not estop him, in the absence of evidence 
of an intention on his part to abandon the omitted land, from assert
ing his rights thereto against one trespassing thereon after being 
warned to keep off.

2. Damages (§ III K 1- !06o)—Measure of—Injury to real Property-
Trespass to lai,d—Cutting timber—Mistake as to boundary—

The damages for cutting timber over the boundary of defendant’s 
timber limit will be assessed on the basis of the value of same as stand
ing timber, where the defendant acted under a bond tide supposition 
of right and without intending to commit a deliberate trespass.

[Last Chance Mining Co. v. American Boy Mining Co., 2 Martin’s 
Min. Cas. 150; Trotter v. McLean, 13 Ch. I). 574; and Livingstone 
v. Hawyards Coal Co., 5 A.C. 25, specially referred to.]

Appeal by the defendant from a judgment in favour of the 
plaintiff in an action for trespass on a timber limit.

The appeal was allowed in part, the damages being reduced. 
Bodwell, K.C., for defendant, appellant.
IV. B. A. Ritchie, K.C., and Gibson, for plaintiff, respondent.

Macdonald, C.J.A., concurred with Galliher, J.A.

Irving, J.A. (dissenting) :—The plaintiffs complained that the 
defendants have trespassed on their easterly fifteen chains. To 
which the defendants replied that “the fifteen chains in ques
tion are not yours, and, if they are, or were, you are estopped 
by your negligence from complaining.” The negligence in ques
tion being the neglect of the plaintiffs to have the fifteen chains 
included within their first survey. On the question of fact, I 
am satisfied that the learned trial Judge was right. The fifteen 
chains in question were included in the plaintiffs’ original loca
tion. On the question whether the neglect of the plaintiffs to 
have the fifteen chains included in their survey is such as to 
deprive the defendants of their rights, I have reached the con
clusion that it was not. The mistake of the plaintiffs was not 
the cause of the defendants’ undoing. There was no intention 
on the part of the plaintiffs to abandon. Had the defendants 
applied to the plaintiffs and got an answer, the case might be 
different, but the evidence satisfies me that the defendants wrere 
never misled, and they really were seeking to take aihantage of 
plaintiffs’ mistake.

Willmott v. Barber, L.R. 15 Ch.D., is a case of estoppel by 
misrepresentation, but I can see no difference in principle be-

735
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tween one kind of conduct and another. The basis of estoppel 
is the same—acquiescence, standing by, knowing what the other 
side is doing. No evidence of that kind can be found here. 
We have no sworn statement that the defendants were misled, 
and, in view of their planting a post at C., in the absence of such 
evidence the defendants’ contention that they were misled is 
incredible.

In my opinion, this is a proper case for full damages. The 
defendants persisted in going on with their cutting, although 
warned by the plaintiffs. It is only where the trespasser acts 
honestly and without negligence that the damages are limited. 
The leading authority on the point is the judgment of Lord 
Chancellor Hatherley, in Jcgon v. Vivian (1871), L.R. 6 Ch., at 
p. 700 ct seq. With that judgment should be read the speeches 
of Lord Cairns, L.C., Lord Hatherley and Lord Blackburn, in 
the House of Lords, in Livingstone v. Rawyards Coal Co. (1880), 
R.L. 5 App. Cas. 25.

Galliher, J.A.:—Four points were argued before us:—
1. Has Chew any right to timber in disputed area?
2. If so, is he estopped from asserting them?
3. Was the trial Judge right in finding that Chew's location post is at 

the point where he asserts it is?
4. Was the finding of deliberate trespass and damages following tli.re- 

on by the trial Judge right?
From the best consideration I have been able to give to the 

statutes bearing on the point, I think Chew was entitled to the 
timber in the disputed area, and in that respect I think the 
license and the later survey, starting from Chew’s location post, 
and not the survey by Bauer, governs. The defendants were, 
therefore, trespassers.

As to the second point, I do not think Chew is estopped 
from asserting his rights. I have read all the authorities referred 
to and others, and I do not find any authority which goes so 
far as to say what was done here by Chew would constitute 
estoppel. It is true he caused a survey to be made by Bauer, 
and the defendants say they took that to be the easterly line uf 
Chew’s limit , and cut up to but not over it. Chew says this 
survey is wrong, and, although it is the one accepted by the 
Lands and Works Department, and which they refuse to alter, 
yet Chew, at the commencement of the cutting by the defen
dants, warned the defendants to desist, as they were on his lands, 
and pointed out to them that the line was not the correct boundary 
according to his license.

There was no standing by or acquiescence on the part of 
Chew, and allowing the defendants to incur expense under a 
mistake—in fact, the contrary.

On the third point, I think the evidence sufficient to warrant 
the learned trial Judge’s finding.

B. C.

C. A.
1013

Lumber Co. 
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Sound Co.

(dissenting)
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On the last point, I think the learned Judge was wrong in 
finding deliberate trespass and awarding the severer class of 
damages. In the Last Chance Mining Co. v. American Pjy 
Mining Co., 2 Martin’s Mining Cases 150, the matter is care
fully discussed by my brother Marlin, and the leading eases 
on the point referred to, a number of which have been cited to 
us. The defendant’s timber limit here adjoins that of the plain
tiff, and, in view of the fact that the Hauer survey laid down 
a line beyond which they did not cut, they could hardly be said 
to be deliberately trespassing on plaintiff's lands. Is it rather 
a case of both parties acting in a bond fide belief in their title to 
the timber, and where such is the case the authorities lay down 
the rule that the severer class of damages shall not apply. See 
Trotter v. McLean, 13 Ch.D. 574; Livingstone v. Haw yards Coal 

\ ( 25.
I would, therefore, vary the judgment below to the extent of 

allowing damages only as of the value of standing timber.
Judgment varied.

LAWRENCE v. LAWRENCE
Xcip Brunmriek Supreme Court. Barker, September 5, 11)13.

1. Charities (8 11)—38)—Definiteness—Discretion as to purpose of 
tiiFT—Validity.

A bequent of property to lx* used by the legatees “for benevolent 
purposes anyway they may see lit'* is void for uncertainty.

± Wills (8 INF—116)—Partial intestacy—'Failure of charitable 
MQUBSY.

If a charitable bequest of the residue of an estate is void for un
certainty it results in an intestacy as to the property comprising such 
bequest.

Proceeding for the construction of a will.
.1/. 0. Teed, K.C., and J. Hoy Campbell, for plaintiffs.
II. A. Powell, K.C., for defendants.
Barker, C.J.:—It will be declared that the residuary clause 

in the will of John A. McC. Lawrence, dated December 31, 
1892, in the words following: “If there l>e any remaining after 
the above has been disposed of, it shall form a fund under the 
care of my wife and James Myles of St. John aforesaid, to be 
used for benevolent purposes anyway they may see fit,” is void 
for uncertainty.

It declares also that the property comprised or included in 
tin- said residuary clause, less the costs to be paid as hereafter 
directed, is the property of such person or persons as would have 
been entitled to the same if the said John A. McC. had died 
intestate and be paid and distributed accordingly.

The costs of the parties to this suit will be taxed as agreed 
upon by the parties hereto and paid as a first charge on the pro
perty.

47—13 D.I..R.
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QUE.

O. R. P.
11>13

Statement

Langelier, J.

COLLECTOR OF REVENUE v. DEMERS.
Court of Sessions of the Peace for Quebec City, the Honourable C. Langelii i 

J.S.P. July 11, 1913.
1. Intoxicating liquors (§ III A—56)—Unlawful sales—Liquor mit

CONTAINING SUFFICIENT ALCOHOL TO PRODUCE INTOXICATION.
The sale of a liquor called “temperance beer" containing so small

a quantity of alcohol as not to he capable of producing intoxication
when drunk in large quantities, does not violate the Quebec License
Law.

Prosecution for violating the Quebec License Law by selling 
a so-called “temperance beer.”

The case was dismissed.
Fergus Murphy, K.C., for the collector.
Ferdinand Hoy, K.C., for the defence.

Langelier, J.:—In this case it was proved that the defendant 
had sold a kind of beer called Fortier's Temperance Beer. The 
Government analyst, Dr. A. Vallec, after having analysed two 
bottles, swore that in one case he found 3.4 per cent, of proof 
alcohol and 4.3 per cent, in the other. He explained that pure 
alcohol contains 100 per cent, of alcohol, whilst proof alcohol 
only contains 50 per cent. So to have the exact quantity 
of alcohol in these cases we must reduce it by a half, namely 
1.7 per cent, in the first bottle and 2.15 per cent, in the other. He 
added that such a beverage was not intoxicating even if you 
drink a large quantity of it.

Mr. Fortier, who sells that beer, declared how it was prepared; 
he buys it by barrels of fifty gallons from the brewery and in each 
barrel of fifty gallons of that special temperance beer, he adds 
twelve gallons of water; after that he puts it in bottles with gas 
in order to make it sparkling.

The only question to be decided is whether that temperance 
beer falls within the liquors mentioned in the License Law which 
reads as follows:—

“Temperance liquors" are all kinds of syrups and other similar liquids 
or beverages, simple or mixed in which there is no intoxicating principle.

What constitutes an intoxicating principle? Bishop on 
Statutory Crimes, 2nd ed., 566, paragraph 100, gives the following 
definition :—

This term (intoxicating liquor) denotes any liquor, which by reason 
of its containing alcohol, whether only created by fermentation or after
ward extracted by distilling and then mixed with other ingredients or 
left pure, is in such quantities as may be practically drank, capable of 
producing intoxication.

The Am. & Eng. Encyc., 2nd ed., vol. 17, “ Intoxicating liquors," 
p. 197, reproduces the same definition.

Black, on Intoxicating Liquors, part 2, p. 3, says also:—
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Practically the character of a given liquor as intoxicating or not must 
depend upon the quantity of alcohol which it contains.

The same author in par. 17 explains the difference between 
ordinary beer and beer qualified by the addition of a descriptive 
term as “spruce beer,” “ginger beer,” etc., etc.

Mr. Justice Cimon in a very elaborate judgment in Langis 
v. Huart, 13 Rev. de Jur. 458 at 4fi3, has expressed the same 
opinion :—

It is not sufficient to prove that there is one drop of alcohol in the bev
erage, or three or four teaspoonfuls in a bottle; hut it will be necessary 
to prove that “the quantity of alcohol in that beverage is sufficient to 
intoxicate. . . When it is said “spring beer" it is no more the beer men-* 
tinned in the statute, R.S. (Que.) 1909, art. 904; and then that beer qual
ified by “spring beer" is not presumed to contain alcohol in a sufficient 
quantity to bring intoxication; it niunt be proved.

The 17th Am. & Eng. Encyc.,2nd ed.,201, re-affirms the same 
doctrine:—

The doctrine maintained by the weight of authority is that the word 
“beer," without qualifications, in its ordinary acceptation imports a 
malt and intoxicating liquor, ami that the Court will take judicial notice 
of this fact, and, on a prosecution for selling beer, the defendant is shewn 
to have made the sale charged, it is competent for him to shew that the 
beer was not intoxicating, but if he relies on this as a defence, the burden 
is on him to shew it. In the absence of evidence to the contrary beer will 
always be presumed to be an intoxicating liquor.

Mr. Justice Dorion, in delivering his judgment on the certiorari 
(Langis v. Huart, 13 Rev. de Jur. 458), adopted Judge Cimon’s 
interpretation :—

An intoxicating principle is a principle which intoxicates. A beverage 
may contain alcohol in a trifling quantity, in a quantity so small that 
it does not intoxicate.

Dr. Vallee, a witness for the plaintiff, having sworn that the 
beer in question was not intoxicating, the action was dismissed. 
In deciding on the issue of the certiorari, Mr. Justice Dorion said:—

The Court of Session of the Peace, in adopting such an interpretation, 
has only interpreted the law, and in deciding that the case for the prose
cution had not been proved, has only exercised the jurisdiction given by 
the license law.

OUE.

('. S. P. 
191.1

Collector

Demers.

I iingclier, J.

Case dismissed.
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B. C. EXCELSIOR LUMBER CO. v. ROSS.

R.C.
1913

British Columbia Supreme Court, Clement, J. September 6, 191.1.

1. Logs and logging ($1—21)—Export restrictions unless manu v
Turku—Product of Crown lands (B.C.)—Shingle iiuk ks,

The prohibition of export from British Columbia of timber nit on 
Crown lands therein unless manufactured within the province into 
boards, deal, joists, lath, shingles “or other sawn lumber" ( Forest 
Act, B.C., sec. 100), applies to prevent the export of the product of 
the timber after sawing the log into short lengths of from ltt to Ju 
inches, and cutting these short lengths longitudinally so as to leave 
upon each block only a «mall are of the circumference of the log. where 
the blocks are left unfinished for any practical perm ment use and are 
commercially suitable only for further manufacture into shingle-.

[For construction of item 504, Customs Tariff, 1907 (Can.),“piink-. 
Ik>ard and other lumber." etc., see Foss lAimher Co. v. The King, H 
D.L.R. 4.17. 47 Can. S.C.R. 130, reversing 14 Can. Ex. R. 53.]

2. Statutes ($ II A—105) —Construction—“Or other sawn lumber"—
Ejusdem generis bulk.

The words, “or other sawn lumber" following the expression 
“boards, deal, joisits. lath, shingles" in the R.C. Forest Act. 1912. sec. 
100, are limited in their application by the “ejusdem generis” rule of 
construction, and the sawn product to which the general words apply 
must fall within the same class as the particular products to which 
reference is made.

Statement Motion by plaintiffs for an order of replevin to recover from 
seizure by provincial officers under the Forest Act, 2 Geo. V. 
(B.C.), a quantity of logs sawn into large blocks intended to be 
exported for the manufacture of shingles and which had been 
seized as the product of timber cut on Crown lands subject 
to a statutory restriction for use or manufacture in British Col
umbia.

The motion was refused.
Section 100 of the Forest Act, 1912, is as follows :—
All timber cut on Crown lands or on Crown lands granted since the 

twelfth day of March, 190(1 or on Crown lands which shall hereafter be 
granted, shall be used in this province, or be manufactured in this pro
vince into boards, deal, joints [misprint for “joists"], lath, shingles, or 
other sawn lumber, except as hereinafter provided.

Section 102 of the same Act as amended by the Forest Act 
Amendment Act of 1913, 3 Geo. V. (B.C.) eh. 2fi, is as fol
lows :—

102 (1). The Minister and the Forest Board may do all things neces
sary to prevent a breach of the provisions of this Part of this Act. and to 
secure compliance therewith, and may for such purpose take, seize, md 
hob! all timber so cut or suspected to have been cut ns aforesaid, and to 
be in course of transit out of this province in contravention of the pro
visions of this Part of this Act. and may also take, seize, and hold every 
boat which may be towing any such timber; and when the Minister decides 
that it is not the intention of .the lessee, licensee, owner, holder, or per
son in possession of such timber to use the same in this province, or to
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manufacture or cause the same to lie manufactured into sawn lumber iu 
this province as aforesaid, or ito dispose of such timber to others who will 
use the same in this province, or have the same so manufactured in this 
province, then the Minister may sell or cause to Ik* sold such timber and 
boat by public auction, and the proceeds of such sale shall be the property 
of His Majesty, and shall form part of ithe consolidated revenue of this 
province. In case said boat escapes after having lieen so seized, or in 
case it avoids seizure by crossing the International Houndary, it may at 
any time, afterwards lie re-seized in any of the waters of British Columbia, 
and sold as above provided.

(2) Whenever a seizure is made of timber or a boat on account of a 
suspected contravention of the provisions of this 1'art of this Act, the 
onus of proving that no part of the timber seized was Crown timber or 
cut on ungranted lands of the Crown, or on lands of the Crown grunted 
after the twelfth day of March, 1900. and that no part of the timber 
seized had been dealt with, or was alniut to lie dealt with, in a manner 
contrary to the provisions of this Part of this Act, shall lie upon the owner, 
holder, or person in possession of said timber and lxiat.

IV. II. A. Ritchie, K.C., for plaintiffs.
A. D. Taylor, K.C., for defendant.

Clement, J. :—Counsel agree that “joints” is clearly a mis
print for “joists” and that the exception referred to has no 
direct hearing on the case at liar; and it is also admitted that 
the timber from which the cedar blocks were made was cut 
upon lands covered by the section. Each block is either lb or 
20 inches in length and consists of a section of a cedar log or 
tree, sawn squarely at each end and also sawn longitudinally so 
as to present a number of even surfaces of varying width, a very 
small arc only of -the original circumference of the log being in 
evidence. The blocks arc brought into this shape at the plain
tiff's mill in this province, and in this shape the plaintiffs 
claim the right to export them as being “other sawn lumber” 
within the meaning of sec. 100 above in part quoted. It is not 

that the blocks are intended for the manufacture of 
shingles, and it is quite clear, in my opinion, that they are not 
a finished product in the sense that, in their present form they 
van be put to any practical permanent use. If left as they are 
they might be styled “lumber” in another sense, namely, useless 
rubbish.

In my opinion finished product in tin- sense I have roughly 
indicated—something available in its present shape to an ulti
mate consumer—is the genus within which falls each of the 
particular items (boards, deal, joists, lath, shingles) which 
precede the general phrase» “or other sawn lumber,” and is the 
genus within which the legislature intended the general phrase 
should be confined. I mast confess that I would not myself call 
blocks of wood such as above described “lumber”; but I do 
not put my judgment upon that ground, because I am aware

B. C.
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B. C. that, the word lumber is a word of most uncertain and indefinite 
^7 meaning. Hut I am clearly of opinion that this is a case which
]y1;J calls for the application of the ejusdem generis rule. See
----- “ K nuts ford” v. Tillmans, f 1008 ] A.C. 406, where the cases an*

Kmhkb Co rvviewe,L 1,1 Lars(n v. Sylvester, (1908] A.C. 295, Lord Rob- 
miii.k o. er|igon Sp(N,i(8 0f the rule as perfectly sound “both in law n l 
Ross. also as matter of literary criticism.” The recent cases ein- 
— , phasize this, that there must be a genus, a class, or category, 

within which the particular words fall. Given such a category 
as I think the statute here indicates, the general phrase which 
follows must be read as limited to matters falling within such 
category. The motion is refused with costs.

Replevin refused.

MAN. HALPARIN v. BULLING.
“g Manitoba King's Bench. Trial before I'rendergast, J. September

1918 l. Evidence ( § IIA—95)—Bubdkn of choof—Shifting of m um \ iiy 
Motor Vehicle Act (Man.).

Where a person sustains damage by ft motor vehicle the omis nf 
proof that the damage was not caused through the negligence of tin- 
owner lies strictly upon him under aec. 88 of the Motor VeilA»*t 
( Man.) Statutes of 1908, ch. 34.

2. Automobiles (fiIIIC—-310)— Personal injury Responsibility wiiin-
car OPERATED IIY ANOTHER—WHEN CAR IS BEING USED BY SI 10 ANT 
WITHIN SCOPE OF EMPLOYMENT HUT WITH SECONDARY MULCT PER- 
SON.XI. TO HIMSELF.

The owner of a motor vehicle is responsible for injury vau-v-l 
by the motor when the damage arises through the negligence <>f the 
owner’s servant in the course of his employment, although there has 
been a departure from the proper modus of carrying out thit em
ployment, possibly with a secondary object personal to the servant 
himself.

| Uiacey v. Belfast Tram ira g Co.. [19011 *2 Ir. R. 322: Whatman 
Pearson. L.R. 3 <’.!». 422. applied; O’Kcilly v. JM'<«//. [191») 2 Ir. II. 
42, distinguished.]

Statement Action for damages for personal injuries alleged to have 
resulted from the negligent operation of an automobile by de
fendant’s servant.

Judgment was given for the plaintiff.
77. Phillipps, and C- S. A. Rogers, for plaintiff.
R. D. Guy, and R. I). Stratton, for defendant.

PrendergMt.j. Prhndergast, J.:—The questions raised by the defence are.
first, that of primary and contributory negligence, and second, 
whether, it living undisputed that the defendant's servant was 
acting at the time contrary to his master’s instructions, the cir
cumstances of time and place were such that the defendant was 
liable for the consequences of his servant’s neglect, if there was 
any.
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Were it necessary to make a finding on the cause of the acci
dent, l should hold that the defendant was travelling consider
ably faster than the plaintiff and quite in excess of the speed 
limit, and that lie was not on the look-out; that lie only realized 
the condition when he was almost on the plaintiff, who was then 
near the east side-walk, and that not having control of his 
machine (sec. 28), In- did, although too late, the only thing which 
he could then do, which was, without probably having time to 
put the brakes on, to swerve to the left, which caused the car 
after running over the plaintiff to cross the driveway, strike the 
fence rail and stop 30 feet ahead, the brakes having been applied 
in the meantime, if not before. It is not necessary, however, 
that I should go further than to find that the defendant has 
failed to discharge the onus which the Act places on his 
shoulders. (Motor Vehicle Act, Man. 1008, eh. 34, sec. 38.)

On the second branch of the case, the evidence of the defend
ant is to the following effect : He has a garage for his ear on his 
residential premises in the southern part of tin- city. Stapleton, 
his hired chauffeur, who is paid by the month, resided and slept 
in the garage, and kept in his possession a key to it. The de
fendant’s instructions to Stapleton from the start were that the 
car should only be used to convey members of the family and go 
on errands for them, and never otherwise without specific leave; 
that when taking out the family to spend an evening outside, he 
was to bring the automobile hack to his own garage or to the 
Russell garage on Donald street and leave it there until it was 
time to bring his charge hack home.

On the da; of the accident, which was a Saturday, defendant 
was on his wav hack from a trip down east and had wired that 
In- would h home on the following evening and to have the ear 
meet him the station.

MAN.

K. It. 
mis

Bulling.

Prendergait, J.

Staj on says that on the evening in question he drove the 
defendant’s family and a party of their friends to the Walker 
Theatre at about 8 o’clock and left them there after being told 
by Mrs. Hulling to call for them at 11. He had no other instruc
tions that evening. From the Walker, he took the car to the 
Russell garage, it being then about 8.30. A few minutes later, 
as lie says, he remembered that he had to cancel an engagement 
to spend the following (Sunday) evening at a Mr. Oliver’s on 
McAdam street, which is north of the Salter street bridge. The 
first reason he gave for having to cancel the appointment was 
that lie had a friend going away on the Sunday, and later that 
Mrs. Hulling had told him that lie was to go and meet the de
fendant at the station on his arrival. He then took the car out 
of tin- Russell garage ; but having, as he says, a few moments to 
spare before having to call at the Walker, he first ran to the 
Arena Rink near the General Hospital and there met a young
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home, and who went with him in the car. He says that having 
still plenty of time lie went around by the bridge, and then the 
accident happened. If there had been no accident he says he

Halparin

Bulling.

would have gone to cancel his appointment with Oliver and then 
called at the Walker, as he did in fact.

Prendergast, J.
Is the defendant liable for Stapleton's negligence in those 

circumstances?
Counsel for plaintiff contended that as the evidence shewed 

that the understanding was that Stapleton should have Sunday 
evenings to himself unless otherwise advised before-hand, and 
as Mrs. Dulling had told him he would have to go and meet the 
defendant on the Sunday in question, that he, Stapleton, when 
going over the bridge to cancel that appointment was. even if 
only on that account, distinctly engaged on an errand in the 
defendant's interest. 1 think 1 may well dismiss that contention 
without comment, and eliminate altogether as immaterial that 
element of Stapleton’s reason for going in that section of tin- 
city. If Stapleton chose to make absolute engagements when 
his leave was only conditional, it was his own concern to cancel 
them if the occasion arose, and then, without using his master’s 
car as he was prohibited to do.

The question is not one having regard to instructions fol
lowed or disobeyed, but to the course of employment. The diffi
culty in cases of this class lies generally in distinguishing be
tween a substantial departure from the course of employment 
and a mere departure from the proper modus of carrying out 
that employment. Another distinction sometimes made is 
whether the servant so departed from the course of his employ
ment that he was no longer acting for his master’s benefit, or 
whether, without departing from such course, he had a secondary 
object, such as his amusement, in the pursuit of which the acci
dent, happened.

In (Jracvfi v. Ht l fast Tram waif Co.t 11901 ] 2 Ir. R. .'122, the 
defendants’ two servants, acting in the course of their employ
ment, were driving their master’s horses on the proper road to 
have them shod, as it was their duty to do; but, with the 
secondary object of their amusement, they departed from the 
proper modus of driving them at a reasonable pace and raved 
them, whereby the accident happened, and the master was held 
liable.

In Whatman v. Trarson, L.R. 3 C.P. 422, the servant, who 
was in charge of a lions* ami cart, went, contrary to his instruc
tions, to dinner at a place which was a quarter of a mile away 
from his line of work, and left the horse and cart standing in 
the street. During his absence the horse ran away and did some 
damage. It was held that there was evidence to support a ver
dict against the employer.
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In O’Reilly v. McCall, 11910] 2 Ir. Hep. 42, the defendant’s man. 
driver testified that his master, who lived at Castle Knock, in- jT"^
structed him to drive a party to Rat oath and then come hack |!n;(
home ; that lie did drive the party to Ratoath, then came lmek ----
but passed Castle Knock and proceeded to Ringsend to see his Haivabin
wife, and on the return from this last place to Castle Knock the Bvimmo.
accident happened. In this case the jury were directed that if 
they believed the driver's testimony, the latter was at the time rm",,r*est'J 
in-ting outside the scope of his duty.

I think that that last case is distinguishable from the present 
one. In that case, when the driver returning from Ratoath 
reached Castle Knock, his errand was at an end, and his passing 
by and proceeding further was practically < to his
putting the horses in and then taking them out again to go out 
on a mission of his own—which would then bring the ease 
within Rayntr v. Milt lull, L.R. 2 C.l\ 307. where the servant 
taking out his master's horse and cart without permission was 
held not to have been acting within the scope of his employment 
at the time of the accident.

In the present case, the unit of service required from Staple- 
ton in the course of his employment on that evening, seems to 
me to have been to take the defendant's family to the Walker 
and bring them hack when the performance was over.
That he should in the meantime leave the car at the Russell 
garage, seems incident in the modi* of performing that
service. He did. however, put the car in that garage. Then, he 
took it out again, which the course of his employment required 
him to do in order to bring his charge hack home ; hut he took it 
out about two hours before the time he should have done so 
under his instructions.

There were two elements of disobedience here, one of time 
and one of place. In order to keep the two separate, I will sup
pose first that he took out the car to spend a couple of hours 
with a friend residing on the true course from the garage to the 
theatre. I would say then, as I find also under the circum
stances of the ease as they are, that his only reason for taking 
out the car so early was that visit to his friend; hut that the act 
itself of taking the car out, was done with the primary object 
of going to the Walker and consequently performed in the 
course of his employment, although there was also a secondary 
object which was personal to him. Instead, however, of going 
as I have supposed, to see a friend on the true course from the 
garage to the Walker he went altogether out of that way to the 
Arena and towards the north end. In my opinion that phase 
comes within the decision in Whatman v. Pearson, L.R. 3 C.P.
122. just referred to.

The question ns to whether the servant’s deviation from his

4
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line of duty was such that he thereby ceased to be acting in the 
course of his master’s business is one of degree which depends 
on the particular circumstances of each case : Roberts & Wallace 
on Employers’ Liability, 4th ed., 117.

This case seems to me to be a close and difficult one, and I 
may say that it is only after a good deal of hesitation that I 
have reached the conclusion that the defendant should be held 
liable for his chauffeur’s negligence in the circumstances.

With respect to the plaintiff’s injuries, they were of tin* 
gravest nature ; so much so that one of our oldest and most 
eminent practitioners was of opinion that surgical aid was of no 
avail and that the patient was hound to die in any event.

1 value his bicycle at $50; his hospital and medical expense» 
were #til5; for five months’ loss of time at #70 and three 
months’ nursing at home at #15 he would be entitled to #395; 
which amounts to #1,060. For the permanent injuries and other 
damages I would allow #2,000.

There will be judgment for the plaintiff for #3,000 and costs.

Judgment for plainti/f.

STEVEN v. PRYCE-JONES. Ltd.

Alberta Supreme Court, Beck, ./. July 12, 1913.

1. Contracts (g IV (1—340)—Sufficiency of performance—Contract to
FURNISH ELECTRIC MOTOR.

A contract to install a silently running electric motor having carbon 
brushes in not satisfied with a motor of a type without such brushes, 
and which would not run an silently as a motor of the character dv 
scribed in the contract.

2. Damages (gill A—10)—Breach of contract—Failure to inktali
ELEVATOR ON TIME—COST OF CARRYING FREIGHT BY IIA Nil—CON
TRACTOR'S KNOWLEDGE OF INTENDED USE.

The cost of conveying merchandise by band, or for hiring a hoist 
therefor, cannot Is* recovered as damages for the delay in installing an 
elevator within the agreed time, where the contractor was not a ware 
that the elevator was intended for uses other than for the carriage 
of passengers.

3. Damages ( g III V 2—343)—I aims of profits—Breach of contract
Failure to install elevator on time.

Contingent and speculative damages may be recovered when nri-ing 
t"i loss of business resulting from the failure of a contract» : 
a passenger elevator within the time stipulated by contract.

4. Costs (gl—10)—Discretion in giving or refusing—Indemnity right
AGAINST CO-DEFENDANT AS TO COSTS—TRUSTEES FOR COMPANY
BONDHOLDERS.

Where a claim for a mechanics' lien against the lands and building 
could not succeed because the registration of the lien claim wa- late, 
but judgment is given the plaintiff against the prineipal defendant 
(a company) with which the contract was made for the balaim "wing 
thereon, tlie court may properly refuse costs to the truste. - for Un- 
bond holders joined as defendants in the action in respect "f their 
title interest in the lands, when* the trustees defended by tie* * mi** 
solicitors as their co-defendant and were entitled to Ik* indemnified by 
their co-defendant against their costs of defence.
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Action to recover for the installation of an elevator and to 
establish a mechanics’ lien therefor, with a counterclaim by the 
defendant for defects in the machinery *, and for dam
ages for not completing the work within the stipulated time.

Judgment was given the plaintiff for a portion of his claim, 
and for the defendant on his counterclaim.

J. C. Brokovski, for plaintiffs.
Stanley Jones, for defendants.

ALTA.

S. C. 
1013

Jones, Ltd.

Heck, J. :—At the conclusion of the evidence, it was quite 
evident that the claim for a mechanics’ lien could not he sus
tained, inasmuch as the claim of lien was not registered in 
time. As a consequence, the action must he dismissed as against 
the defendants other than Pryce-Jones, Ltd., as they are pro
per parties only to an action founded on the claim of lien. The 
action, therefore, remains as one of debt against Pryce-Jones, 
Ltd., with a counterclaim by that, company against the plaintiff 
for damages.

The plaintiffs contracted to supply and erect at the de
fendants’ building in Calgary, “one direct coupled electric pas
senger elevator, capable of raising a load of 2.000 llis. to a 
height of 49 feet at a speed of 300 feet per minute.” The speci
fications, which were in writing, then described the “car,” 
“ropes,” “counterbalance,” and “machinery.” They then de
scribed the “motor” as follows:—

“The motor is of the protected type capable of giving an 
output of 27 B.H.P. Motor to embody the latest improvements, 
including oil ring lubricator and carbon brushes, to run silently 
and sparklessly under all conditions of load.”

It is in relation to the motor that the most serious and diffi
cult question between the parties arises. It appears that Mr. 
Klinkcnberg, a member of the plaintiff firm, who made the con
tract with the defendant company, explained to the company’s 
architect the difference between a motor utilizing a direct cur
rent and one utilizing an alternating current as well as the dif
ference in price, the latter being the cheaper, and that the archi
tect chose the latter style. Of the alternating current motor 
there appear to be two or three types—the “slip ring” and the 
“squirrel cage.” Mr. Klinkenherg said the motor in question 
was a modified squirrel cage. It appears also that with motors 
of the squirrel cage or modified squirrel cage type carbon brushes 
are not used and in fact the motor furnished was not provided 
with them. It appears also that motors of this type are not as 
“silent” as those of the slip ring type. “Silent” is a relative 
term, for no motor is absolutely silent. It does not appear that 
Mr. Klinkenherg made it clear to the architect that by choosing 
an alternating current motor he was taking one without carbon

0705
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brushes and one not as silent as any alternating current motor 
manufactured, which is what the specifications intend and what 
the architect had in mind. 1 think, therefore, that the motor 
supplied was not in accordance with the agreement, that an 
alternating current motor of the slip ring type would have been 
so, and it was in fact a motor of that type which the defendant 
company afterwards installed in place of that supplied by the 
plaintiff, when the motor and, as the defendant company claims, 
certain other machinery of the elevator failed to work properly. 
I think they had a right to make this change. The cost of it 
was $600. The controller, also, I have come to the conclu
sion, was not satisfactory, and the defendant company was, I 
think, entitled as they did, to put in a new one which cost $700. 
Such other defects in the working of the machinery as developed 
were, as far as I can judge, the result of unintelligent usage and 
attempted adjustments of the machinery; some adjust
ments would necessarily be called for from time to time in any 
machinery ; for these, I think, one Partridge, who had charge 
of the elevator, was for the most part responsible. He seems to 
have been much more inexpert than either he himself or the 
company, his employer, supposed him to be. Instead of his 
attempting to make such adjustments ils seemed to be required, 
it was his duty or that of the company to have them made by 
a competent electrician or a machinist. I think the elevator con
formed to the contract with regard to speed. I am not satisfied 
that the electric wiring which was complained of was not suffi
cient. It. at all events, conformed to the city engineer's re
quirements. Nor am I satisfied that the rest of the work called 
for was not properly done.

So far then as the price of the elevator as a whole is con
cerned 1 think the plaintiffs are entitled to recover $4,050 as 
follows:—

Contract price .............................................................$5,350
Lena cost of new motor ..................................... $000
Lest coat of new controller ................................  700 1,300

$4,050

I have now to decide the question of damages claimed by 
the counterclaim. The work was completed ready for use on, 
as I find, August 6, 1911. According to the contract it was to 
have been completed ready for use within three months of 
the receipt of the order. This period expired, I think, about 
January 23, 1911, so that such damages as the company is en
titled to will be those sustained between January 23, 1911, and 
August 6, 1911.

For this period of delay the defendants are entitled to dam
ages. The delay for the most part arose through no fault of
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thi‘ plaintiffs; but through occurrences which they uufortun- ALTA, 
ately faile<l to guard themselves against in their contract. The ~r
damages recoverable art1 such as would naturally result from 'n|.J
the breach of the contract, as the ordinary result of such breach -----
or under the circumstances of the particular vase may reason- Stkvkn

ably be presumed to have been in the contemplation of both
parties at the time they made the contract as the probable re- Joses.Ltd.
suit of the breach of it: II ad try v. liaxendale, 9 Ex. 341 : Home -----
v. Midland Ify. Co., L.R. 8 (\1\ 131 : sec also Pit ton Iron Foun
dry and M. Co. v. Archibald. 30 N.8.R. 262.

Hadley v. liaxendale, which is so often referred to for the 
principle, was, in fact, a case of delay in returning an im
portant piece of machinery sent for repair. The elevator is 
expressly stated to be a passenger elevator. There is no evid
ence before me to shew that the plaintiffs knew that it was in
tended to be used also as an elevator for the carriage of goods, 
though probably Mr. Klinkenberg knew it was for the present 
to Ik* the only elevator in the building; but even that is not 
made clear. Hence, I disallow the items for the wages of men 
employed to carry merchandise, the rental of a hoist for the 
same purpose, and extra electric light during the hours 
these men worked.

There remains the general item for damages through loss of 
business and inconvenience. The English cases appear to jus
tify the calculation and allowance of contingent or speculative 
damages, and I have no doubt that the defendants did, in fact, 
sustain considerable damage of this kind and were put to a 
good deal of inconvenience on the part of their manager and 
other employees and also to some actual expense. The evid
ence affords very little basis for more than a guess, but I think 
there is sufficient evidence to enable me to make a fair estimate 
of the loss. I fix it at $1,000. This will In* set off against the 
balance I find owing to the plaintiffs on their claim, leaving a 
net balance in favour of the plaintiffs of $3,000, for which they 
will have judgment. There was $1,500 paid into Court by the 
defendant company. This will 1m* paid out to the plaintiffs on 
account.

As to the costs—the actual trial was necessary to determine 
both the question of the fulfilment of the contract and the dam
ages for delay. There has been divided success. The costs of 
the actual trial, therefore, I will allow to neither party. The 
case is one which ought to have been settled. The evidence 
shews several attempts at settlement. I can take these into 
consideration in dealing with the costs. Mr. KlinkenlnTg. for 
the plaintiffs, was. in my opinion, much more reasonable than 
was Mr. Pryce-.Jones for the defendant company, so I give the 
plaintiffs their costs of the action up to and including the set-
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ting of the case down for trial, but only as if the action had 
been for the délit only. There will he no costs of the counter
claim. The defendants, other than Pryce-Jones, Ltd., appeared 
by the same solicitor, and were represented by the same counsel 
as the defendant company, and as they are, tus I understand it. 
the trustees for the bondholders of the company and no doubt 
entitled to be indemnified by the company, I allow them no 
costs.

Judgment accordingly.

Re OLMSTEAD and EXPLORATION SYNDICATE OF ONTARIO 
ONT. LIMITED.

S. C. Ontaiio Supreme Court ( Appellate Dirieion), Meredith, C.J.O., Maelm-r. 
1913 Magee, and Uintgim, JJ.A. September 15, 1913.

1. Mixes and minerals (g 1 A—7a) -Claims- Location—Notice and hi 
cord ok claim—Application and sketch, force of.

Under sees. 59 to 95 of the Mining Act. 8 Edw. VII. (Ont.) eli. 21, 
R.S.O. 1914. ch. 32, the foundation of the right which a «taker acquires 
or may acquire, is the claim ami sketch filed witli the recorder after 
compliance with the requirements as to discovery ami staking; ami. in 
determining the area of the location, such application and sketch will 
control as against the marking of the supposed limits on the record
er's map ami the granting of a certificate of record without specific 
description other than the number of the claim.

Statement Appeal by George Olmstead from a decision of tin; Mining 
Commissioner of the 18th February, 1913.

J. Lorn McDougall, for the appellant.
W. It. Smyth, K.C., for the respondents.

Meredith, C.J.O. :—The controversy is as to what is the 
eastern boundary of the mining claim of the respondents.

The claim as applied for is shewn by the sketch which ac
companied the application to be rectangular in form; and the 
“length of the outlines” of it is stated to be 20 chains by 20 
chains, and the easterly boundary, as shewn on the sketch, is a 
straight line from number 1 post to number 2 post.

It is, however, contended by the respondents that the easterly 
boundary is not this straight line, but that it is the westerly 
margin of the east branch of the Montreal river, called in the 
application “Lady Dufferin Lake,” which is distant but a short 
distance easterly of the straight line; and the Mining Commis
sioner has adopted that view, being of opinion that the applica
tion and sketch, and the work on the ground, indicate that the 
applicant intended to include in the claim he was making the 
land lying between the straight line and the margin of the river.

The reasons which led the Commissioner to that conclusion 
were: (1) that the claim is stated in the application to he “north-
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west side of Lady Duflferin Lake;” (2) that the application was 
loosely drawn, and, although it described the claim as being 20 
ehains by 20 chains, it vu dearly indicated by one of the stakes 
that the distance from number 2 to number 3 was 25 chains; (3) 
that the Mining Recorder treated the claim as extending to the 
river, and so marked it on his office map; and (4) that the line 
from number 1 to number 2 post was not blazed.

I am, with respect, of opinion that the Commissioner came to 
a wrong conclusion, and that the true eastern boundary of the 
respondents’ claim is a straight line drawn from number 1 post 
to number 2 post.

In addition to the statement in the claim that it is 20 chains 
by 20 chains, and the fact that the sketch which accompanied it 
shews it as a rectangular figure, there is the cogent circumstance 
that, so far from the sketch shewing that the river or lake is the 
eastern boundary, it shews the contrary. It was supfHised by the 
staker that there was a bend in the river extending into the rect
angular figure, and it is plain that lie intended that the claim 
should include that part of the river which lay within the figure. 
The fact that, instead of there being a bend, the land extended 
some distance to the east of the rectangular figure, is immaterial 
on this point of the case, viz., what the application and sketch 
shewed was intended to be included in the claim. These cir
cumstances, in my opinion, are much stronger against the re
spondents than are the circumstances relied on by the Com
missioner.

As I understand the Mines Act, the foundation of the right 
which a staker acquires or may acquire is the claim which he 
files with the Recorder; assuming, of course, that he has com
plied with the Act as to discovery, staking, etc. ; and, therefore, 
the fact that on the map in the office of the Recorder the claim 
is shewn as extending to the river, cannot give a right to land 
not included within the claim as filed.

For the same reason, the granting of the certificate of record 
does not assist the respondents. It is final and conclusive evi
dence of the performance of all the requirements of the Act 
except working conditions in respect to the mining claim, up to 
the date of the certificate, and thereafter the mining claim is not, 
in the absence of mistake or fraud, liable to impeachment or for
feiture except as expressly provided by the Act.

It will be observed that the certificate contains no description 
of the claim, but refers to it only by its number. In order to 
ascertain what the area of the claim is, reference must, there
fore, be had to the application and sketch; and it Is the claim as 
shewn on them, and that only, in respect of w hich the provisions 
of sec. 65 can be invoked by the appellant.

I would, therefore, reverse the judgment or decision of the 
Commissioner, and substitute for it a declaration that the eastern
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Prendergast, J.

boundary of the respondents’ claim is a straight line drawn 
from number 1 post to number 2 post, and I would make no order 
as to the costs of the appeal.

Maclaren, J.A., agreed.

Magee and IIodoins, JJ.A., also agreed and referred to tlie 
former Commissioner’s views as expressed in lie Green, Mining 
Commission Cases, p. 293.

Appeal allowed without costs

SARGENT v. EIDSVIG.

Manitoba King's Bench, Prendergast, J. September 12, 1013.

1. Brokers (8 II—5)—Real estate iirokerh—Compensation—Shaking
OF COMMISSION.

Tlic mere receipt of a secret commission from his own principal 
would not disentitle the broker from the benefit of an agreement Is- 
tween himself and the broker for the other party for sharing the hit 
ter’s commission, where it did not involve the plaintiff in any con 
flict of duties. (Dictum per Prendergast, J.)

\ Miner v. .IZot/ic. 19 Man. L.R. 707, referred to.l

Action by one real estate broker against another for a share 
of defendant’s commission in a land exchange transaction nego
tiated by them for their respective principals under the terms 
of an agreement between the brokers.

The action was dismissed.
F. Heap, and li. I). Stratton, for plaintiff.
L. J. Earl, for defendant.

Prendergast, J. :—The parties are real estate agents, the 
plaintiff residing at Tyndall and the defendant at Winnipeg, 
and the action is for one half, less ten per cent., of the commis
sion earned by the defendant in an exchange of two apartment 
blocks in Winnipeg for stock shares and real estate in Tyndall, 
plus about $8,000 of money—the apartment blocks being owned 
by one Counsell, represented in the negotiations by his manager 
Wilson, who had the defendant as his agent, and the Tyndall 
properties being owned and the money paid by one Henry, also 
of Tyndall, who had the plaintiff as his agent.

The plaintiff says that in the summer of 1910, Henry had 
listed with him at a net price part of the property which went 
later in the exchange, but withdrew it from his listing in Sep
tember. Later in the fall, however, he was informed of Henry's 
desire to exchange these and other holdings for rent bearing pro
perty ; so that, although no longer his agent, but still hoping to 
bring about a bargain, he felt interested in an advertisement in
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the Free Press in which the defendant, besides farm lands, was 
offering apartment blocks for sale or exchange, but without 
describing the properties. He then wrote to the defendant, 
which was Me in December, inquiring, as he says, what were 
the blocks he had to exchange, setting out the lands that he him
self had, and intimating that he would expect half commission 
if the deal materialized. A few days later, having received from 
the defendant a reply asking him to come in, he at once came 
down to Winnipeg and went to see the defendant whom he met 
in his office, lie says, -that after some conversation about the 
properties, and after his saying that his purchaser was Henry, 
he added, “There will be the usual half commission if the deal 
goes through?” and that the defendant replied, “Yes.” On 
cross-examination, however, he did not give the same account 
of the last part of the conversation, stating that lie had said, 
“You understand about commission? You will give half com
mission?” and that the defendant replied, “Any old thing at 
all, provided we make a deal.” The plaintiff swears that Henry 
was unaware of the steps he was taking, and Henry corroborates 
him as to that.

Having procured from the defendant sketches of the blocks 
with full particulars of rents, etc., and the purchase price, which 
was $80,000, the plaintiff went back to Tyndall, -told Henry the 
same day what he had done and what the proposition was, and 
the two came down to Winnipeg the next morning and went to 
see the defendant. The plaintiff states, 'that at this interview, 
after discussing the value of the properth* and terms, he said, 
in Henry’s presence, and addressing himself to the defendant: 
“Before we go on, do we understand each other about the com
mission? Am I to get half of your commission?” and that the 
defendant replied that he had been thinking it over, and that 
as lie was the only one of the two having an office and bearing 
that expense, he thought he should be allowed ten per cent, 
more, to which the plaintiff says he acquiesced. After that. 
Wilson was called in, and the four had several other interviews 
in the course of which the plaintiff says he asked him (Wilson) 
if he was paying the defendant a commission, to which Wilson 
replied that he would if the deal went through. Later, the de
fendant and Wilson went to seethe properties in Tyndall where 
they were met by the plaintiff and Henry. Finally, after three 
months of negotiations and tentative adjustments, the exchange 
of properties, which involved also a payment of about $8,000 
cash by Henry, was consummated.

The defendant’s version is, on the other hand, as follows: 
He says first that the plaintiff’s letter to him did not refer to 
commission at all hut only stated he had the properties in ques
tion for exchange, and that he, the defendant, replied two days
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later telling him to come in. He says that at the first meetim: 
between him and the plainti<T*. the latter by the manner that h<* 
talked led him at first to believe that he was the owner of those 
Tyndall properties, and that there was no mention at all of com
mission on that occasion. lit* says that commission was first 
mentioned on another occasion when, as 1 judge, he and the 
plaintiff met a second time alone in the office. He says that tli<- 
plaintiff first asked him if he was expecting a commission am! 
that he answered affirmatively. He swears that the plaintiff 
then said, “On my side from Mr. Henry it will amount to 
$2,200. Ilow much will it be on yours?” to which be replied. 
“About $1,900.” Plaintiff then asked, “How do you use to do* 
Do you put the two commissions together and divide them."* 
and the defendant says he replied, “Usually each one collects 
on his own side; but your commission is more than mine; I pay 
a shorthand writer and all that, so that I should get 10 per vent, 
of yours for office expenses,” to which the plaintiff replied noth
ing. He also says that when he and Wilson went to Tyndall to 
inspect Henry’s properties, they repaired to the hotel, and that 
at a certain moment when he himself was further off and after 
Wilson and the plaintiff had been talking together, the former 
called him (the defendant) up and asked him in plaintiff's 
presence what there was about that commission that the plaintiff 
had been repeatedly talking about The defendant says he un
derstood that the plaintiff had been speaking to Wilson about 
commission in such a way that the latter wanted to make sure 
he hadn’t to pay him (the plaintiff) any. The defendant says 
he answered, “I am the only one you are paying commission to,” 
and that the plaintiff added, “Well, I am getting $2,200 from 
Henry.” The defendant says that the plaintiff made the same 
statement several times, and that “in fact he was always brag
ging about commission and all the money he was making out of 
Henry.”

Besides the parties themselves, there were two other wit
nesses heard, Henry and Wilson, the first called by the plain
tiff and the other by the defendant.

Wilson says that after meeting the parties and Henry for the 
first time in the defendant’s office, they went to a café for 
lunch, and that on the way the plaintiff asked him if lie was 
paying the defendant any commission. He says the plaintiff 
asked him the same question twice again, the first time when the 
agreement (exhibit 2) was signed, and again at Tyndall on the 
occasion referred to by the defendant. He corroborates the 
latter ms to having called him up when in the hotel at Tyndall 
and asked him what the plaintiff meant about commission, with 
this variation that he says the defendant answered. “Sargent, 
you collect your commission and I’ll collect mine.” The most
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important part of Wilson's testimony is, however, that in which 
lie says that when going to the café as above stated, the plaintiff 
did say to him that lie was getting $2,200 from Henry, and that 
lie again repeated the statement at Tyndall.

There is, on the other hand, the evidence of Henry who was 
called by the plaintiff. He says that on the first occasion that 
he went to the defendant’s office with the plaintiff, the hitter 
brought up the matter of commission in a manner that led him 
to believe it had been broached before. He states the plaintiff 
said that he supposed they understood each other about this com
mission, and that they were to divide equally, lie says the defen
dant replied that he had been considering it and he thought he 
should have something for expenses ; and that upon the plain
tiff' asking how much, the defendant replied that the exchange 
allowed ten per cent, for that, to which the plaintiff assented. 
Henry says he then interjected the remark jestingly, “It seems 
a little early to speak of commission as the deal is by no means 
through ; however, it is none of my business as I am not paying 
any commission.’’ He also swears, as already stated, that the 
plaintiff went to the defendant without his knowledge, that his 
properties were not listed with the plaintiff at the time, and 
that he did not in fact pay him a commission on the trans
action in question.

Did Henry pay a commission to the plaintiff?
It is contended for the defendant that it is shewn that he did 

by the ciircumstances of the sale (agreements, exhibits 3, 4, and 
5), made by Counsell to the plaintiff, of three lots which he had 
acquired from Henry as part of the exchange in question ; and 
the learned counsel then urged that there being a secret com
mission, this disentitles the plaintiff in any event under the de
cisions in The Manitoba and North West Land Co. v. Davidson, 
34 Can. S.C.R. 235; The Boston Deep Sea Fishing and Ice Co. 
v. Ansell, 39 Ch.D. 339; and Andrews v. liamsay, [1903] 2 K.I3. 
635. He also cites Bowstead on Agency, 5th ed., 214.

But this contention cannot be upheld. If there was a com
mission, it was not secret on the very evidence of the defendant 
and Wilson, who say that from the beginning the plaintiff kept 
stating he was getting $2,200 from Henry. Then the special re
lation between the plaintiff and the defendant, if there was 
any. was not at all that of principal and agent, and even the 
receipt of a secret commission from Henry would not involve 
the plaintiff in any conflict of duties, surely not with respect 
to the defendant or the latter's principal: Miner v. Mogir. 19 
Man. L.R. 707.

This matter of the plaintiff receiving or not a commission 
from Henry is then not essential, although it would have a 
hearing on the value of their respective testimony. I am unable
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to reach a decision on that point. In one aspect, the plaintilV 
may have received from Henry $500, and perhaps even $1,000 ; 
and in another, he may not have received a single dollar. It 
all depends on the real value of the three lots conveyed hy ex
hibits 3, 4 and 5. There is, on the one hand, the fact that Henry 
made the $500 cash payment on those lots. On the other hand, 
it would, perhaps, rather appear that the lots were transferred 
to the plaintiff, who seems to have been at the beck and call of 
Henry, merely for the latter’s convenience, ami it being well 
understood that the plaintiff could not keep them, and that 
they would ultimately he taken back hy Henry. On the latter 
supposition, which seems the most probable, what was the rea
son for this round-about way of dealing with the three lots.' 
1 cannot say. There is something in that which wras not ex
plained satisfactorily, which I must assume Henry had some 
motive not to disclose fully, and which affects generally the 
quality of his evidence and more so that of the plaintiff, as it 
was not in order for the latter to deny unqualifiedly, in tin 
manner that he did on examination for discovery, that he re 
ceived any commission without referring to this transfer of the 
three lots, at least as a further explanation. I must believe, as 
stated, not only by the defendant, but also by Wilson, whose 
evidence I have no reason to discount, that the plaintiff' did 
say several times that he was getting $2,200 from Henry. Pro
bably he did expect to get something from him, and with or 
without reason had figured it out at that amount. The point is 
material in these respects : that it w as denied by the plaintiff, 
that it is unlikely that the defendant would divide his commis
sion when the plaintiff was giving none of that which he said 
he had, and that it lends colour to the defendant’s statement 
as to the manner in which his conversation with the plaintiff 
about the ten per cent, came about.

Then, the plaintiff says that the agreement for half-coin 
mission, although confirmed later, was really arrived at at the 
first meeting, and that it was on that account that he then laid 
the matter before Henry and brought him in. Hut his own 
statement that what the defendant replied was, “Any old thing 
at all, provided we make a deal,” would shew a disposition to 
take as granted more than was warranted, and one, perhaps, 
where the wish easily became father to the thought, as was the 
case with respect to receiving a commission from Henry. There 
are also two or three minor incidents—such as the circumstance 
of his having received $10 at Tyndall, as testified to by Wilson 
—which seem to suggest that the plaintiff’s memory cannot, per
haps, he always relied upon.

There is no doubt about the fact that it was the plaintiff 
who made known to the defendant the Tyndall propvrtii* and
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introduced Henry and to that extent brought about the sale, 
for which he appears to have received nothing from anyone. 
On the other hand, the position taken by the defendant is that 
the deal being virtually an exchange, and the plaintiff having 
told him from the start that he was receiving $2,200 from Henry, 
it was a case of each one working to earn his own commission.

On the whole, and notwithstanding Henry's testimony, I 
would say that the plaintiff has not made out a ease. The ac
tion will be dismissed with costs.
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CAMERON (appellant, defendant) v. CUDDY (respondent, plaintiff). IMP.
Judicial Committee of the Criry Council, honl A tkinnon, Lord Nhair, Lord I*. C.

Moulton, and Lord Corker of WinldinytoH. Aui/uat 7, 1013. l«f|'t
1. Courts (§1 A—6)—Jurisdiction—Inherent powers—Power ok par-

TIES TO AFFECT—STIPULATION FOR AKIIITH ATION—AlloRTIVK ARBI
TRATION—Remedial jurisdiction.

Where an arbitration for any reason becomes abortive, it in the 
duty of the court in working out a contract (of which wuch arbitra
tion is part of the practical machinery) to supply the defect which 
has occurred, and thin not at all as a matter of procedure but as 
going to the capac'ty of the court to effectuate justice in any given

| Cameron v. Cuddy, 7 D.L.R. 296, reversed; Ihimlyn v. Talinkcr Dis- 
tilh ry, 118941 AC. 202. at 211. applied.]

2. Arbitration (8 IV—44)—Submission to Court's function there-

Where shares in a lumber company, based upon a specified list of 
company assets, are sold at a certain price, with a stipulation for a 
deduction in the purchase price of the shares to the extent of any 
future-ascertained deficiency in such assets, ami where such defici
ency is stipulated to be ascertained bv arbitration, the court will give 
effect to the award under such arbitration, or. if the arbitration should 
for any sufficient cause prove abortive, it is the duty of the court (in 
the place anil stead of the arbitration board) to hear and determine 
the question of deficiency and thus effectuate justice.

[Cameron v. Cuddy, 7 D.L.R. 296. reversed; Ilamlyn v. 'In I inker IHs- 
tillery, |1894| AX*. 202. at 211, applied.]

Appeal from the judgment of the Supreme Court of Canada, Statement 
Cnnuron v. Cuddy, 7 D.L.R. 206, affirming a judgment of the 
Supreme Court of British Columbia, refusing relief to the de
fendant who invoked the remedial jurisdiction of the Court 
upon an abortive arbitration under an agreement for the sale 
of shares in a lumber company at a price based upon a specified 
list of assets to be assessed by arbitration.

The appeal was allowed with a direction that the ease lie re
mitted to proceed with the trial and award judgment after 
making a deduction for the value of undelivered assets to be 
ascertained on admission of the evidence which had been ex
cluded at the trial, and in the Courts below.
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.)/. Wilson, K.C.. and Eirart, K.C. (both of tin* Canadian 
Bar), for tin* appellant.

Buck matin', K.C.. and lion. .1/. Macnaghtcn, for tin* r« 
spondfiits.

Tin* judgment of tin* Hoard was delivered by
Lord Siiaw This is an action brought bv tin* respondents, 

who were vendors of tin* shares of a certain lumber company 
They sue tin* appellant to recover payment of their purcbas. 
money. Judgment was obtained for the sum of #83,532. This 
judgment was pronounced in the Supreme Court of British 
Columbia, and an appeal against it was dismissed by tin* Court 
of Appeal for that province. A further appeal to the Supreme 
Court of Canada by the appellant also failed.

The action was grounded upon a certain agreement of par
ties. That document provided for tin* payment to be made for 
the stock transferred being liable to certain deductions. For 
instance, see. 3 provides for an ment “if. upon investi 
gat ion and examination, it turns out that there are less than 
6,000,000 feet of logs at Chehalis river.” Similar provisions 
are made by see. 4 for tin* ease of a deficiency in regard to goods 
laid down at tin* Harrison river. By sec. 5 the parties agree 
that the number of piles, etc., in the schedule are correct, but 
that,
if upon investigation ami examination there is a deficiency, the amount 
thereof. estimated at the value of the piles, shall he deducted from the pm 
chase money still owing mid unpaid.

It was explained at tin* Bar that under these three sections, 
namely. 3, 4. and 5, of the agreement, deficiencies bad been di> 
covered to exist, that the allowance between the parties had 
been arranged, and that deductions from the purchase price 
bad been made.

The scheme of the contract appears to have been that a 
scheduled statement of maximum contents and prices was made, 
and an arrangement for deductions and for the striking of the 
true balance which would be the true price.

The present deduction, which is the subject of dispute, is 
made under see. 6 of the agreement, which is in these terms :

The so ill parties of the first part further guarantee that the ha lance 
of the asset* of the said company over and ulxivv the logs, stock in store, 
piles, hoom sticks and Ikmiiii chain*, are truly and correctly set forth in 
the said schedule, and if u|hhi investigation and examination it turn' out 
that the said assets or any of them are not forthcoming and cannot Is* de 
livered, the value of said deficiency shall Is* estimated by three arbitrator-, 
one to he chosen by each of the parties of the first part and second part, 
and a third by the two arbitrator* so named as aforesaid, and the .innmat 
of the award of the said irs shall in manner hereinliefore men
tioned Is* deducted from the said purchase money still owing and unpaid 
under this agreement.

1

D0A
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This section is also in complete accord with the general 
scheme of the bargain as above set forth.

In the working out of this clause fi, something in the nature 
of a real misadventure has occurred. An actual deficiency is 
admitted to exist, yet a decree !• against the appellant as 
if it did not. An order has been pronounced that he shall 
pay the full sum without deduction, and that, notwithstanding 
his contractual right to have a deduction made. He accordingly 
stands due to pay money which it is admitted on all hands that 
lie is not owing, and lie is left to take recourse in further liti
gation so as to retrieve the amount of over-payment.

This mischance occurred in this way. A claim in respect of 
the deficiency having been made, that claim was submitted to the 
judgment of three arbitrators in terms of clause fi of the agree
ment. rnhappily the arbitrators could not agree and made a 
majority award. The Court, the contract being in the terms 
quoted, and for reasons which need not be entered upon, de
clined to give effect to tin* award. In these cireuinstances, when 
the respondents sued for their purchase price, the appellant 
asked the Court itself to fix the value of the deficiency, and in 
terms of section G of tin* bargain to deduct it from the price due. 
This claim for deduction was not admitted to probation and 
was not given effect to. In their Lordships’ opinion it was a 
proper claim, and was properly stated by way of defence.

When an arbitration for any reason becomes abortive, it is 
the duty of a Court of law in working out a contract of which 
such an arbitration is part of tin- practical machinery, to supply 
tin- defect which has occurred. It is the privilege of a Court 
in such circumstances and it is its duty to come to the assistance 
of parties by the removal of the impasse and the extrication of 
their rights. This rule is in truth founded upon tin* soundest 
principle, it is practical in its character, and it furnishes by 
mi appeal to a Court of justice the means of working out ami 
of preventing the defeat of bargains between parties. It is un
necessary to cite authority on the subject, but the judgment 
of Lord Watson in Ilamhjn v. Taliskcr Distillery Company, 
118941 A.C. 202, might be referred to.

By sec. 6 of this agreement the appellant had a contractual 
right to insist on a deduction equal to the value of the deficiency 
of assets delivered, such value being determined by arbitration. 
When the arbitration became abortive, that method of fixing the 
value became, of course, impossible. But by the well-recog
nized principle which has just bien cited, the Court in such a 
case must take upon itself the burden of deciding that which 
the parties hail intended originally should be decided by a 
domestic tribunal.

It follows, therefore, that sec. fi must lie read as though the
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provision that the value should 1h* decided by arbitration 
dropped out. The clause accordingly would be a simple and 
plain provision that
the value of said deficiency shall he . . . deducted from the said pur
chase money.
The appellant properly took his defence according to these prin
ciples. In the 6th paragraph, head K. thereof, lie founds upon 
the agreement, and says that, according to the terms of clause 
6 of it, the plaintiff’s guarantee that the balance of the assets, 
etc., truly ap|H-ared in the schedule, and that 
if upon investigation and examination it turned out that the said assets 
or any of them were not forthcoming and could not lie delivered, the value 
of the said deficiency should Ik* deducted from the said purchase money 
still owing and unpaid under the agreement ; and upon investigation and 
examination it did turn out that there was a great deficiency in the amount 
of the timber set forth in the said schedule.
Their Lordships are of opinion that the appellant ought to 
have been allowed to prove this case in defence, and that the re
fusal to permit him to do so by the trial Judge—a refusal sup
ported in the other Courts of Canada—was erroneous.

The view upon which the Courts below proceeded is suc
cinctly expressed in the judgment of Mr. Justice Irving, who 
says :—

The plain meaning of section 11 of the agreement is that there is to In-an 
arbitration to decide what deduction is to lie made, and unless and until 
such deduction is ascertained in the way sjiecified in paragraph 11, the de
fendant has no available defence.

Their Lordships entirely differ from such opinion. The tie- 
duct ion cannot 1m* ascertained, not on account of any fault of 
the appellant, but because the machinery for arbitration, which 
was duly and properly invoked by him, broke down. The law 
could not permit that he should have to make payment in re
spect of assets which it is admitted he did not receive because 
the apparatus for fixing the value of the deficiency had in this 
way failed. Such procedure does not appear to be in accord
ance with sound principle.

Two learned Judges in the Supreme Court recognize very 
clearly the nature of the difficulty. In the judgment of Mr. 
Justice Anglin, concurred in by the learned Chief Justice of 
the Supreme Court, the opinion is expressed that it would have 
been mon* satisfactory and more in accord with the true rights 
of parties if
the defendants would not lie compelled to pay to the plaintiffs the en
tire price of the share purchased, although entitled in a projier proceeding 
to recover from them a substantial sum in respect of the deficiency in 
the timlier on the limits sold. That there is such a deficiency is ad
mitted. |7 D.LR. 2119.1
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The Supreme Court was, however, reluctant to interfere 
with the judgment of the Court of Appeal, looking upon the 
question as largely one of procedure. But, in their Lordships’ 
view, it was much more. It was a question which went in prin
ciple to the incapacity of a Court of law to effectuate justice, 
hy itself undertaking a duty to supply a defect which had 
occurred in the prescribed mode of ascertaining the rights of 
parties. It is further quite plain that when there is an admis
sion of deficiency in assets delivered, it could be only in the 
most exceptional case that a judgment for the full value, and 
ignoring that deficiency, could be allowed to stand.

Their Lordships will humbly advise 11 is Majesty that the 
appeal be ", and that the judgment of the trial Judge,
including his order disallowing evidence as above mentioned, 
and all the judgments of the Courts since that date, should be 
reversed, so that the trial may proceed, the value of the defici
ency be ascertained, and judgment be given for the balance (if 
any) remaining after the deduction in respect of undelivered 
assets has been made. The appellant will have his costs of the 
cause here and in the Courts below, except those incurred up 
to the date of trial which can be made still available in the 
cause
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Appeal allowed.

McMillan v. stavert imp

Judicial Committee of the Priri/ Council. Prêtent: Lon! Alk-inton, /.on/ 
Shair, Lord Moullon. July 23, 11113.

1. BlLl.H AND NOTER (| VIC—107«) Il.FJSOAL COXHIUKBATIOX HaNK TRAF
FICKING IX ITS OWN HIIASKS.

Promissory notes given to a hank hy certain of its director* arc 
not invalidated as for an illegal consideration hy reason of the f.ict 
that they were given for the |Hir|H>sv of recouping to the hank, moneys 
which had lient unlawfully and without the authority <>f it* share
holder* employed in the purchase of the hank’s shares in furtherance 
of a scheme whereby the hank"* funds were used in trallieking in its 
own shares to support the price quotations of same on the stock 
market.

|Stain l v. McMillan (1011), 24 O.LR. 4M, 3 O.W.S. It. affirmed 
on appeal.)

2. Banks (8 Hi<’—37)—Liability ok ihrkctors—Breach ok trcht.
Where, in breach of trust and without the authority of any resolu

tion of the hoard of director* or other cor|Hinttc a< t of a chartered 
Inink. funds of the liank were used hy its manager, in connivance with 
■•ne or more of the directors, to make purchases of hank shares in 
the names of brokers and others who were allowed to overdraw their 
accounts with the liank to make the purchases, knowing that the hank 
was prohibited hy statute from purchasing or dealing in its own 
share*, the duty of the other directors, on ascertaining that such 
breach of trust had been committed, was to repudiate the transactions 
and insist on the restoration to the hank of the funds illegally divert 
el; in such event there could lie no claim to indemnity against the
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bank on the part of such nominal purchasers even if the bank at. 
*erte«l a lien on the shares for the overdrafts while repudiating the 
purchases; nor can any claim for indemnity against the bank arise in 
favour of the directors who, after the illegal diversion of funds bad 
occurred, attempted to rectify the same by an adjustment, wherein- 
promissory notes of the directors were given to the bank to recoup it 
for the money unlawfully diverted, although the recoupment repre 
sen ted the price of the shares illegally purchased.

IHtarer! v. McMillan (1911), 24 O.L.R. 456, 3 O.W.X. 6. affirmed 
ou appeal.]

Appeal from the judgment of the Court of Appeal for On
tario, Stavcrt v. McMillan, 24 O.L.R 456.

Sir Robert Finlay, K.C., and I). L. McCarthy, K.C. (of the 
Canadian Bar), for the appellants McMillan ct al.

S. 0. Bnckmaster, K.C., and /»'. //. Roopc Iiccvcs, for the 
respondent Stavert.

Maconn, for the Sovereign Bank of Canada, third party in 
the action.

The judgment of the Board was delivered by 
Lord Atkinson :—Their Lordships have carefully considered 

the judgment appealed from, and they have not heard anything 
in the arguments which have been addressed to them to induce 
them to think that it is erroneous in any respect. Accordingly 
they adopt it, as they think it deals satisfactorily with the ques
tions in dispute. They only wish to add that the statement in 
the record on page 439, line 15 [24 O.L.R. at 461] :—

The other directors seem to have made common cause with Mr. Stew.irt, 
thereby lieeoming parties to the breach of trust, if they were not so a I 
ready,

is, in its phraseology, perhaps unjust to the directors. Their 
Lordships think that the fairer conclusion is that the bank, 
having got into the straits described, the directors took upon 
themselves the risk of putting matters right, but possibly thought 
that they would not thereby ultimately incur any lass.

Their lordships think that the appeal should be dismissed 
with costs, and they will humbly advise Ilis Majesty accord- 
ingly.

Appeal dismissed.
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PLAYFAIR ». MEAKORD ELEVATOR CO. Ltd. IMP.

MF.AFORD ELEVATOR CO. Ltd. v. MONTREAL TRANSPORTATION p. c.
CO. Ltd. IRt.I

Judicial Committee of the Pricy Council. I iseount Haldane ( l.ord Chan- 
cellar), l.ord Dunedin, l.ord Atkinson, and l.ord Moulton, .lulu 21), lit 13.

]. Negligence (8 1 I)—7.1)—Damage to elevator—Freight steamer i n-
LOADING—ACCIDENT SUDDEN A XU NOT ANTICIPATED.

Where » vessel at n dock in n harbour unloading grain into an 
elevator with which it is coupled is moored safely against ordinary 
strains and to the satisfaction of the elevator owner, and an approach* 
ing vessel entering the harbour proceeds to turn around near the un
loading vessel thereby surging the water and unmooring the latter 
vessel, and causing injury to the elevator, the unloading vcs-el is not 
liable when the surging was a sudden occurrence due to the unavoid
able and accidental breaking of a cable being used by the incoming 
hoit to assist in turning, and the danger was not and could not have 
been anticipated or observed or appreciated by the unloading vessel 
in time to avert it.

[Menford Elevator Co. v. Playfair, 2 D.L.l*. 577, 1 O.W.X. 525, re
versed in part.]

2. Collision (g 1—2)—Ri les for avoiding—Negligence—Usual nauti
cal MANOEUVRES—SUDDEN SURGING.

Where a vessel at. a dock in a harbour is unloading grain into an 
elevator with which it is coupled ami an approaching vessel en
tering the harbour process to turn a round near the unloading vessel 
thereby surging the water and unmooring the latter vessel whereby in
jury to the elevator results, the approaching vessel is not liable where 
the surging was not a natural or anticipated result, and the nautical 
manœuvre was reasonable and usual and under the elevator owner’s 
instructions, it appearing that the accident resulted from the un
avoidable breaking of a cable in an emergency and there I icing no 
evidence of any undue or sudden action by the approaching vessel.

\Mraford Elevator Co. V. Playfair, 2 D.L.l*. 577. .1 O.W.X. 525. af
firmed in part.]

Appeal from the judgment of the Ontario Court of Appeal, statement 
Mia ford Hit valor Co. v. I Mat/fair, - D.L.R. 577, 3 O.W.X. 525, 
giving the plaintiff damages for injury to its elevator as against 
a vessel there unloading grain and dismissing its claim as against 
an approaching vessel turning near the unloading steamer. The 
case involves (a) the onus of affirmative proof of negligence, 
and (6) the general immunity of boats in their ordinary nauti
cal manœuvres.

The appeal of Playfair representing the “Mount fcr ” 
was allowed. The appeal of the Men ford Elevator Co. against 
the transportation Company which represented the “Kin- 
mount” was dismissed.

Laing, K.C., for Playfair representing the “Mount 
Stephen.”

Hah son, K.C., and Geoffrey Lawrence, for Men ford Elevator 
C'o.

Huthr Aspinall, K.C., Hon. M. Macnat/htt n and Francis 
Hint/ (of the Ontario Bar), for the Montreal Transportation 
Vo., representing the “Kinmount.”
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Lord Dunedin:—The plaintiffs in this case are the proprie- 
tors of a dock at the town of Meaford. In connection with tin- 
dock and on the quay thereof is a grain elevator which belongs 
to the plaintiffs. The elevator is a tower-like structure, from 
which depends a long tube, commonly called the leg of the 
elevator, inside which are a travelling set of buckets on an 
endless chain, worked somewhat in the fashion of buckets in a 
dredger. The leg can be lifted up and let down and is in prac
tice introduced into the hatch, and then, by an adjustable de- 
vice in the end of it, kept at the proper level to bail out tin- 
grain.

On November 28, 1908, the steam barge “Mount Stephen" 
was lying at the quay, and the elevator was engaged taking 
grain out of her. She was secured with her stern towards 
the entrance of the dock, and was fastened by manilla ropes 
fore and aft and by two steel cables amidships, attached in a 
fore and aft direction respectively. The cables on board the 
ship were led from winches round chocks, and the tightening 
was maintained by the steam power in the winch. Tlu-ir Lord- 
ships are satisfied, on the evidence, and it is so found by the 
Judges below, that the “Mount Stephen” was securely moored 
according to practice in a manner calculated to resist any ord
inary strain, and to the satisfaction at the time of those in 
charge of the elevator.

While the unloading of the grain was going on another ves
sel, the “Kinmount,” made its appearance in the dock, and ap
proached the stern of the “Mount Stephen.” A conversation 
ensued between the captain and one Wright, who was in charge 
for the plaintiffs; and Wright told the captain of the ‘■Kin- 
mount” to turn round and lie against the quay beyond the 
“Mount Stephen” and bow to bow with her. It did not occur 
to anyone that this manœuvre would be attended with danger. 
The “Kinmount” accordingly proceeded to steam past tin- 
stern of the “Mount Stephen,” proceeding on a port helm, so 
as to have her bow directed towards the opposite side of tin- 
dock. In the course of this manœuvre and its inception, it be
came evident that the moving vessel would go very near the 
stern of the “Mount Stephen,” and the man in charge of the 
elevator, one Robertshaw, fearing the effect which any collision 
between the ships might have on the leg of the elevator, drew 
up the leg of the elevator out of the hatch. No. 2, in which it 
was then engaged. The “Kinmount” passed on without fouling 
the “Mount Stephen,” and Robertshaw, satisfied that the dan
ger was passed, re-introduced the leg into the same hatch. Soon 
after this, having removed sufficient grain for the moment from 
that hatch, he ordered those in charge of the “Mount Stephen"
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to move the vessel forward along the quay, so as to allow of 
the elevator leg being introduced into hatch No. 6, the reason 
living in order not to disturb the trim of the vessel by lifting too 
much grain at one time out of the one end of the hold. Tfce 
vessel was shifted forward about 7(1 feet and the leg let down 
into No. 6, when the unloading recommenced. The mooring of 
the vessel was done as before. In the meantime the “Kiumount” 
had not found the turning so easy as expected. Starting, as al
ready said, on a port helm, she had turned so far as to be 
at right angles to the line of the quay at which the ‘‘Mount 
Stephen” was lying, when her bow grounded in the mud at 
the other side of the dock. She there remained for the time 
stuck, and then proceeded to try and get herself round by the 
expedient of putting out cables from the port side to the shore 
of the dock on the side away from the “Mount Stephen” and 
so to warp herself round by means of her winches. While 
doing so one of the cables broke. During all this time she was 
also working her screw. Soon after this the wire cable, which 
was directed forward from amidships on board the “Mount 
Stephen,” suddenly snapped. Almost immediately thereafter 
the how manilla rope parted and the “Mount Stephen” began 
to drift astern. Perceiving the movement, Kobertshaw at
tempted to remove the leg from the hatch, but before he got 
it completely out it jammed by the continued motion astern of 
the boat, broke off and fell on the deck.

The present action is raised for the plaintiffs, as proprietors 
of the elevator, for the damage done, and is directed against 
the owners of the “Kiumount” and the owners of the “Mount 
Stephen.” The trial .Judge found both defendants in fault and 
gave judgment accordingly. The Court of Appeal exonerated 
the “Kiumount,” but affirmed the judgment as regards the 
“Mount Stephen.”

The ground of action must Ik* negligence on the part of 
both or either of the defendants, and the finding affirmatively 
of such negligence is a necessary condition of success. Their 
Lordships make this remark because there was in the argu
ment a disposition, on the part of tin* plaintiff’s counsel, to 
assume that if they successfully shewed that the plaintiffs had 
not I wen guilty of contributory negligence—which had been al
leged against them and had been, as their Lordships think, 
rightly negatived by the learned Judges—it followed from their 
innocence that one of the defendants, they cared not which, 
must he guilty. Such a view is erroneous and misleading as to 
the way in which the evidence should be approached. Each 
defendant is entitled to have the case as against himself separ
ately considered, and unless the tiffs make out that case 
they must fail.
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As regards the physical cause of the accident there can he 
no doubt that it was a powerful rush or surge of water, which, 
getting in between the how of the “Mount Stephen” as she lay 
at the quay and the quay, forced her away from the quay ami 
broke the moorings. There existed no cause for the water being 
thus set in motion except the action of the screw of the “Kin 
mount.” Hut the disastrous effect of the movement of the water 
really depended on the current l>eing so directed as to get he-
tween the vessel and the quay. The main direction of ........in-
rent, in their Lordships’ view, is not clearly accounted for. but 
it may be surmised was due to the particular angle at which 
the “Kinmount’s” stem lay, and at which her helm was dir
ected, taken along with the deflecting angle which would lie 
obtained by water flowing from the direction of the '' Kin- 
mount’s” stern and striking against the inner end of the dock. In 
other words, their Lordships think, upon the evidence, that the 
water pressure put upon the ‘‘Mount Stephen,” in the direc
tion of driving her away from her moorings, was not a natural 
or anticipated result of the manœuvre which the “Kinmount” 
was performing. It is here that the case against the “Kin- 
mount” fails. She was executing an ordinary manœuvre, hav
ing been told to turn by the plaintiffs’ own manager. It is 
true that he says she might have turned lower down, but sin* be
gan to turn as she did with no word of protest at the time, and 
it did not occur to anyone that there was any danger in what 
was being done so long as there was no collision between the 
vessels as the “Kinmount” passed the stem of the “Mount 
Stephen.” The practical proof of this is that Robertshaw. who 
had removed the leg while collision was possible, replaced it as 
soon as the ‘‘Kinmount” had passed on and was content to re
sume the operation of dipping.

Is there, then, any evidence to shew that the subsequent 
manœuvre of the “Kinmount” was conducted in a negligent 
manner? Their Lordships think not. Her screw was moving 
all the time, at least till she stuck. The attempted operation 
of warping was a reasonable one, and the fact of her cable part
ing. an accident. The evidence is left very vague as to exactly 
what happened after the cable parted, but it is evident that, 
warping being no longer possible, the only way which the turn
ing movement could be maintained would be by using the screw 

with a certain direction of the helm. It is a matter of 
surmise that it was this renewed action of the screw combined 
with the direction of the helm that set up the current that did 
the mischief, but there is undoubtedly no evidence of such un
due or sudden action on the part of the “Kinmount" as to 
bring home to her a charge of negligence with its resulting lia
bility. To do so it would have to he found that the “Kinmount"

99
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executed a sudden manœuvre of which the ordinary conse
quences would he danger to the other vessel. As it is, no one, 
their Lordships think, anticipated, or could have anticipated, 
that the current set up by the screw could he reflected by the 
walls of the dock in the only way that made it dangerous to 
the “Mount Stephen.”

IMP.

PC.
ion

Playfair

It now remains to consider the ease of the “Mount Stephen.”
Mraford
Elevator

As has been already said, their Lordships think it clearly proved -----
that the “Mount Stephen” was sufficiently and securely moored Lord Duncdm- 
with regard to any normal strain which could be put upon her.
The only ground of liability must therefore he found in a fail
ure at the moment these incidents occurred to take extra pre
cautions, or a failure to communicate the danger to those in 
charge of the elevator which was not apparent to them but was 
apparent to those in charge of the “Mount Stephen.” As re
gards extra precautions, their Lordships are satisfied that the 
dangerous rush of water was a sudden occurrence, and that the 
breaking of the steel cable occurred before any extra ropes 
could be used. The failure to warn those in charge of the ele
vator is the ground on which the learned Judges below have 
founded liability. Their Lordships are unable, on the facts to 
come to this conclusion. To do so they would have to be con
vinced on the evidence that the abnormal current, of a force to 
suggest that, under the strain caused thereby, the existing moor
ings might give way, was observed and appreciated by those in 
charge of the “Mount Stephen” in time to have warned the 
elevator men of the impending danger.

Now, that the great current was a sudden happening seems 
certain. The mere working of the “Kinmount’s” screw dur
ing the earlier stages of the manœuvre had caused current, but 
nothing of an abnormal character. Robertshaw had appre
hended danger by collision, but none by working of the screw.
And, indeed, had it not been sudden and of short duration, it 
is impossible to suppose that it would not have been noticed by 
Robertshaw and the other men on the elevator. It is the very 
suddenness and shortness of the accident that absolves them 
from contributory negligence. So far as the evidence for the 
plaintiffs is concerned, there is really no proof that the danger 
was seen and appreciated by the “Mount Stephen” men in 
time to communicate with the elevator men. Wright, the man
ager of the elevator company, saw from the window of his 
office the water surging and immediately thereafter the cable 
broke. Mott, who was on the elevator, saw the cable break, but 
saw nothing that indicated that a current was coming from the 
screw of the “Kinmount.” Robertshaw, who had been afraid 
of collision, thought that all danger was over when that danger 
was past, and was satisfied that the “Mount Stephen” was
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securely moored after she had been shifted, and he observed 
nothing abnormal till the cable parted. Cowel in the elevator 
saw the cable break and had observed nothing abnormal ; and 
Garfield, who also saw the cable break, though he says he saw 
a current from the screw, is not examined at all as to whether 
there was any changing or s n augmentation of that cur
rent. Then the case for the plaintiffs ends. The plaintiffs' 
counsel was really forced to rely entirely on certain portions 
of the evidence of David Bourke (the passage of Edward 
Bourke’s evidence has evidently reference to the earlier stages 
of the manœuvre, when the “Kinmount” was passing the 
“Mount Stephen”). Their Lordships think this insufficient, 
because (1st) there is inextricable confusion in the testimony 
between the various stages of the manœuvre. Taken literally it 
would prove a dangerous current from the very beginning, a 
state of affairs sworn to by no one else and negatived by the 
res ipsa loquitur of the behaviour of Rohertshaw; (2nd) Bourke 
was very anxious to make out that he had warned Robertslmw 
a second time. The trial Judge disbelieved him, and it would, 
in their Lordships’ opinion, be very dangerous and unfair to 
the defendants to reject that part of his evidence and accept 
all else with which it was connected as an accurate version of 
facts as to which the plaintiffs’ own witnesses had made no 
case.

Their Lordships are, therefore, of opinion that the cast* 
against the “Mount Stephen” also fails. They have come ac
cordingly to the conclusion that the effect of the “ Kinmount s” 
screw in causing the abnormal current was an unforeseen and 
fortuitous circumstance ; that the accident was in the circum
stances unavoidable, and that neither blame nor responsibility 
can be thrown on anyone, from which it follows that the loss 
must be borne where it fell.

Their Lordships will, therefore, advise Ilis Majesty that 
the appeal of the “Mount Stephen” ought to be allowed and 
the action dismissed with costs in all Courts, and the appeal of 
the Meaford Elevator Co. dismissed. The Meaford Elevator 
Co. will pay the costs of the appeals.

Plaintiff’s appeal dismissed and appial 
aejainst plaintiff allowd.

19
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Re MINISTER OF PUBLIC WORKS and BILLINGHURST.

Ontario Supreme Court, Hod y inn, in Chambers. September 2.'». 1913.

1. Estoppel (8 1 B—10)—Crown bkuomi.no owner of land aktkr notice
TO EXPROPRIATE LKASKIIOL1) INTEREST OK TENANT—COLLECTION OF 
INTERIM RENT.

The fact that the Crown, after giving notice of expropriation of 
property required for public purposes Inith to the owner and the ten
ant, accepted from the tenant rent accruing <lue under the contract of 
tenancy with the former owner, is not necessarily a waiver of the 
notice of expropriation served on the tenant, and will not estop the 
Crown from proceeding with the expropriation as to the tenant's 
leasehold interest.

| lA'.IZalien v. Yunatto, 24 O.R. 025; and .1 lanniny v. Itérer, 35 
V.V.Q.B. 294. referred to.)

Motion by the Minister of Public Works for Canada for a 
warrant for possession of land expropriated under the Expro
priation Act, R.S.C. 1906 eh. 143.

The motion was made under see. 21 of the Act, notice having 
been served pursuant to directions given by IIoduins, J.A., upon 
a previous application.

.Y. It. dash, K.C., for the applicant.
IV. A. Proitdfoot, for Billiughurst, the respondent.

IIodgins, J.A. :—It was urged that the Judge giving the 
direction for service under sec. 21 of eh. 143. R.S.C., is the one 
intended by the statute to deal with the issue of the warrant 
thereunder; consequently, I dispose of this motion.

Counsel for the respondent contended that the Crown had, 
subsequently to the notice of expropriation, 'become owner of the 
lands of which the respondent was and is tenant, and had re
ceived rent from him, and was, therefore, estopped from pro
ceeding further with the expropriation of his leasehold interest. 
I am unable to see how the Crown has disabled itself from 
taking the leasehold by acquiring the fee of the lands and enter
ing into the receipt of the profits thereof. It is expropriating the 
leasehold interest, whether it or the former landlord is entitled 
to receive the rent until possession is given up.

It is all in the respondent’s interest that he should remain 
undisturbed as long as possible. But, if the receipt of rent im
plied a waiver of any prior proceedings to get possession, then it 
can he, and is, in these proceedings, satisfactorily explained. See 
McMullen v. Vanatto, 24 O.R. 62f>. and pi r Morrison. J., in 
Manning v. Drrcrt 3f> U.C.(j.B. 294 (the latter case cited by Mr. 
Proudfoot).

I do not say that the Crown can he hound by waiver, hut I 
deal with the application as argued.

Negotiations have gone on since possession was demanded 
many months ago ; the parties cannot agree, and the matter must 

49 13 D.L.R.
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ONT. be settled by arbitration. Meantime, possession is required ira-

8. C.
1013

mediately, as sworn to on behalf of the Department affected.
I think the warrant must issue ; but I exercise any discretion I 

have by delaying its execution for a month, on the condition that
llK

Minister

Works

the tenant repay now the rent refunded, and pay from the date 
of his last payment, until the expiration of the month of respite, 
rent at the rate reserved in his lease. Thus will enable him to 
look around for a place to which his business may be transferred. 
If he can agree on the compensation, it can be paid to him. If 
not, I do not see that I can fix it, or order it to be paid into

Bodgtna. J. A. Court. See sec. 8, sub-secs. 2 and 3, secs. 22, 26, 28.
The costs will be reserved to be dealt with under sec. 32.

Motion granted.

ÀLTÀ. REX v. GREGG.

8.C.
1913

Alberta Supreme Court, Heck, J. August 7, 1913.

1. Appeal (8 IX—699)—Re hearing—Appeal from summary convunion
—Right to begin.

An appeal from a summary conviction can ordinarily only 1m- din- 
posed of by (a) quashing, (6) formal abandonment, or (c) :i inur
ing; and the appeal being a re hearing (Cr. Code 1906, secs. 751-7.111, 
the respondent, who is the prosecutor, must prove his case although 
the appellant does not appear.

2. Criminal law (8 IV D—122)—Sentence and imprisonment — When
time begins to run.

Where a defendant on summary conviction is sentenced t" im
prisonment for a certain term by a magistrate, the period of im
prisonment is to be calculated from the time the actual imprisonment 
commences.

[Bowdler's Case, 17 L.J.Q.B. 243 ; Ex parte Foulkcs, 15 M. & W. 
612; Braham v. Joyce, 4 Excli. 487, followed.)

3. Continuance and adjournment (8 I—1)—Inherent jurisdiction to
ENTER CONTINUANCES” FROM COURT TO COURT, NUNC PRO TV NT.

Where an appellate court is permanent and continuing, it has in
herent power to adjourn from one sittings to another and in a pn>|M-r 
case “to enter continuances” from court to court, nunc pro time, by 
virtue of which a pending appeal may, where a hearing day has been 
allowed to pass, be revived and brought to a hearing.

[It. v. Justices of Oxfordshire, 1 M. Sl S. 446; R. v. Justices of llVsf- 
moreland, 37 L.J.M.C. 115, applied.)

4. Appeal (8 III B—76)—Transfer of case—Summary conviction —
Unauthorized security—Stay of proceedings.

Where an appeal from a summary conviction under the Criminal 
Code has l»ecn entered on the records of a District Court, the validity 
of the entry of the appeal is not subject to collateral attack, and 
until quashed by the District Court or held invalid by a sujierior 
court in a proceeding such as prohibition upon which the question 
is raised on a direct and substantive application, the stay of pro
ceedings incident to the appeal must be held to lie operative so a* to 
invalidate an arrest under the conviction appealed from, made before 
the disposal of the appeal.
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Application for a writ of habeas corpus. The defendant 
was convicted on November 2, 1912, before a magistrate as a 
vagrant and sentenced to two months’ imprisonment at hard 
labour in 'the R.N.W. Mounted Police barracks at Calgary. On 
the same day, she, by her solicitors, gave notice of appeal to 
the District Court and deposited $200 as security for her ap
pearance and prosecution of the appeal.

McCaffrey, for the Crown.
Eagar, for the prisoner.

ALTA.

s.c.
1013

Rex

Gregg.

Statement

Reck, J. :—The appeal in this province is to the District b**.j. 
Court at the sittings thereof which shall 1>e held nearest to the 
place where the cause of the information or complaint arose 
(Crim. Code, sec. 749 (/)). As to sittings, however, sec sec.
750, as amended, 1909, ch. 9.

Ry sec. 751
the Court to which such appeal is made shall have power, if necessary, 
from time to time, by order endorsed on the conviction or order, to ad
journ the hearing of the appeal from one sittings to another, or others, 
of the said Court.

The appeal was entered, notwithstanding the fact that the 
appellant was not personally present, and notwithstanding also, 
the fact that, under sec. 750 (sections substituted by ch. 9, of 
1909), the appeal being from a conviction adjudging imprison
ment, the appellant had, apparently, not entered into a recog
nizance with two sufficient sureties, but had merely deposited 
$200—a mode of procedure applicable only where a sum of 
money is adjudged to be paid.

There appear, therefore, to have been two conditions pre
cedent to the jurisdiction of the District Court to hear the ap
peal which w’ere not fulfdled, namely, the entering into a re
cognizance, and the personal appearance of the appellant. 
Nevertheless, the appeal was entered. Was it validly though 
irregularly entered, so that I must take it as actually entered, 
or invalidly so thait I must take it as if no appeal had been 
entered f It seems to me that the proper view' to take is that the 
validity of the entry of the appeal, and the consequent juris
diction of the District Court to hear the appeal cannot be 
“collaterally attacked,” that is, can be questioned only by a 
direct and substantive application, c.g., an application to the 
Supreme Court by way of prohibition or certiorari or to the 
District Court itself to quash. I think, therefore, I must, for 
the purposes of this application, assume the validity of the 
entry of the appeal.

What happened afterwards was this. The entry’ of the 
appeal was made on November 18, 1912. The presiding Judge 
adjourned the hearing to December 9, 1912, and then to Decem-
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her 13, 1912, and then to December 16. 1912. On the clay tin- 
appellant not appearing, the presiding Judge directed that a 
Bench warrant for the arrest of the appellant might issue, ami 
that in default of her appearance by January 1. 1913. the 
“bail” was to be estreated without further notice. Tin- Bench 
warrant was never in fact issued, and the appellant did not 
appear. The $200 was shortly afterwards transmitted to the 
Government.

The applicant was arrested on July 23, 1913. The arrest 
was made, apparently, on the strength of the original convie- 
tion before the magistrate, but whether a warrant of commit 
ment was ever issued, or being issued, was mislaid, does not ap- 
pear. She was in fact arrested without a warrant, and no war 
rant to justify her arrest was produced or accounted for.

When the matter came before me on this application for n 
writ of habeas corpus, 1 was led to believe that the appeal had 
been finally disposed of and suggested the propriety of my ad
journing the application to permit of the issue of a warrant on 
the original conviction. It then appeared that the convicting 
magistrate was not available. Then two points were raised: 
(1) that no other magistrate than the convicting magistrate 
could issue the warrant, and (2) that the term of imprisonment 
counted not from the date of actual incarceration hut from tin- 
date of sentence, and that the en tin* period had now claimed. 
I am under the impression that the warrant of commitment in 
execution may be issued by another magistrate than the con
victing magistrate. It is so in England by statute. I have 
not satisfied myself as to tin- rule here.

That the period of imprisonment is to he calculated from 
the time of actual imprisonment is settled by decisions: /»'.»#/•#/- 
h r's Case, 17 L.J.Q.B. 243; Ex />. Foullccs. 15 M. & W. 612: 
Itrahani v. Joyce, 4 Excli. 487. I should, without authority, have 
so decided on the ground of reason and common sense.

I need not decide the fired, point, because I have come to 
the conclusion that the appeal is still pending. There was no 
adjournment to any particular day after, apparently. Decem
ber 16, 1912. But the appeal is to a permanent and continu
ing Court. It lias, I think, necessarily inherent power to ad
journ in addition to the statutory power to adjourn from one 
sittings to another; and where a day fixed has been allowed to 
pass to fix another day and may be directed by this Court—as 
having the place of the old Court of King’s Bench—in a pro
per case “to enter continuances” from Court to Court mine 
pro tunc. So that the appeal in the present case, can, I think, be 
revived at any time and brought to a hearing. This is the con
clusion I draw from It. v. Justices of Oxfordshire, 1 M. & S. 44<i; 
ami It. V. Justices of Westmoreland, 37 L.J.M.C. 115, and other
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cases. Looking at the sections of the Criminal Code relating 
to the matter, it seems to me that an appeal, once entered, can 
he disposed of—unless by being quashed or formally aban
doned—only by being heard; if the appellant fails to appear, 
stiill the respondent may and must prove his ease. It is a re
hearing: and the respondent is the complaining party. The 
position 'then is analogous to the trial of an information or com
plaint summarily or the trial of a civil action where tin* accused 
or defendant does not appear after due notice.

Pending this application, the learned District Court Judge, 
the solicitors for both parties appearing before him. with much 
doubt made an order dismissing the appeal on the ground that 
it was abandoned. It was, of course, opposed and objected to 
by the solicitor for the applicant. 1 think, in view of what 1 
have said, that 1 must disregard it. There is no Bench war
rant, and 1 should say that none could now issue without first 
reviving the appeal by fixing a new day for hearing.

The appeal being, in my view, still pending, the right of 
execution on the conviction, must, in my view, be held to be sus
pended. Under the circumstances 1 cannot see that I can do 
otherwise than discharge the prisoner. There will lie the usual 
order for protection and no costs.

Prisoner tlisihargt </.

ALTA.
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REX v. KNOWLES ALTA.
REX v. WILSON s. c.

Alberta Supreme Vuurl, Heck. ./. \iuiiihI 22. 1ftIS.

1. Vohth ( 8 1—12)—Criminal matters—('krtiobari vrim kkiuxi.h.
No power is conferred under N.W'.T. Crown rule SI*, in force in 

Allierta under the Alberta Act. 4-6 Kdw. VII. (Can. i eh. 3, nee. hi. 
ii|miii the eonrt to order the Crown directh to pay the <-o*ts of the 
-ueeetwful applicant in certiorari proeei'diii”- almnt a criminal matter, 
although the application wan opposed by counsel instructed by the 
Attorney-General.

2. VKRTIORARI ( 8 II—20)—REPRESENTATION OF MAGISTRATE IIY ATTORNEY-
General's department—Costs.

Where the Attorney-General i* represented "it a ertiorori applica
tion brought by the |ier*on convicted in a criminal matter, it is to 
be presumed that the Attorney-General's department i* -npport ing the 
proceedings on liehalf of the magistrate or other Government officer ; 
and the magistrate or officer ho represented will, in a pro|s*r ease, on 
tin* setting aside of the conviction, Is* ordered to pay cost* irrespective 
of any misconduct being shewn an «as formerly nets^sary. there tieing 
jurisdiction in this respect in Allierta under ( rown rule N.W.T. 31». 
and Cr. Code ( 100(1). sec. 570.

I Thomas v. Pritchard, [1903] 1 lx.It. 200. 72 Ld.K.lt. 23. 20 Cox 
('.('. 370. applied.|

1913

Srm.EMKNTAKY judgment on the question of costs «‘served 
on ordering the quashing in errtiorari proceedings of two sum- 
mary convictions (sec U. v. Knowles, 12 D.L.R. 63!)).

Statement
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Knowles.

Cameron, K.C., for the applicants.
Sclwood, for the Crown.

Heck, J. :—In these two matters in which 1 quashed the con
victions on certiorari I reserved the question of costs, with the 
view of having the question of the jurisdiction of this Court to 
award costs in such cases argued. In Jicx v. Hung Ccc, 13 
D.L.R. 44, the question of costs was not argued, and 1 was 
under the impression I could not give costs. I appear to have 
been mistaken.

The Judges of the Supreme Court of the North West Terri
tories on July 9, 1903, passed a body of rules intituled “Rules 
of Court regulating the pleading, practice and procedure of 
the Supreme Court of the North West Territories in relation 
to mandamus, certiorari, habeas corpus, prohibition, quo war
ranto, both in criminal and civil matters and costs in such mat
ters.” These rules so far as they relate to criminal matt' rs 
were authorized by the Criminal Code—the present section 
being 576. These rules continue to be the rules in force in this 
province by virtue of sec. 16 of the Alberta Act.

Of these rules, rule 39 reads:—
In nil proceedings under these rules the costs shall be in the dis

cretion of the Court or Judge who shall have full power to order either 
the applicant or the party against whom the application is made or any 
other party to the proceedings to pay such costs or any part of them ac
cording to the result.

During the course of the argument, something was said 
about the question of serving the Attorney-General or the 
Deputy Attorney-General with notice of an application for a 
writ of certiorari or habeas corpus in criminal matters, and 
also the question whom the Crown Prosecutor should be taken 
to represent. It has become a practice in this province to serve 
the Deputy Attorney-General or some one acting for him ; but 
this is no doubt for the reason that the department of the At
torney-General, as is well known, does, in fact, consider all 
such applications, when brought to its notice; and, in doing so, 
the department is performing the duties imposed upon it by 
the Attorney-General’s Act, 1906, eh. 3.

By that Act, among the duties placed upon the Attorney- 
General are the following (sec. 3) :—

(c) He shall have the superintendence of all matters connected with 
the administration of justice in the province within the powers or juris 
diction of the Legislative Assembly or Government of the Province;

(e) He shall be entrusted with the powers and eJmrged with the duties 
which belong to the Attorney-General and Solicitor-General of England by 
law or usage so far as the same powers and duties are applicable to the 
province, and also with the powers and duties which by the laws of Can
ada and of the province to be administered and carried into effect by
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the Government of the province belong to the oflice of the Attorney-Gen
eral and Solicitor-General;

(;') He shall be charged, inter alia, with the. conduct of the matters 
hereinafter set forth, the enumeration of which, however, shall not be 
taken to restrict the general nature of any provisions in this Act con
ta ined.

(3) Recommending the appointment of ami advising sheriffs, registrars. 
judicial officers, justices of the peace, coroners, etc.

(8) The appointment of counsel for the conduct of criminal business.
Rules 3 and 4 of tin* Crown Office Rules, 1903, arc as fol

lows ;—
3. The summons or notice of motion for a writ of certiorari shall be 

served upon the justice or one of the justices who made the conviction or 
order and upon the person who put the proceedings attacked in motion 
unless the Judge or Court shall, upon such application, otherwise direct.

4. The summons or notice of motion may also ask that the proceedings 
attacked be quashed without the actual issue of the writ but in this case 
the person who put the proceedings attacked in motion shall be one of 
the persons to be served and a Judge may, in such case, dispense with the 
giving of security required by rule 23 (sic; evidently a misprint for 2 
or a reference to rule 2 by reference to the former rule noted at the end 
of It as R.8.C. N.W.T. 23).

Rule 34 relates to habeas corpus and is as follows;—
34. On the argument of a motion or summons for a writ of habeas 

corpus the Court or Judge may, in his or their discretion, direct an order 
to be drawn up for the prisoner's discharge. insU-ad of waiting for the re
turn of the writ, which order shall tie a sullicient warrant for any gaoler 
or constable or other person for his discharge.

The part taken by the Government in criminal matters, un
til quite recent years, was, in England, very different from that 
taken by the Government of the several provinces of Canada. 
The differing practice in this regard makes all but the more 
recent English east's of little value as a guide. Until 1879 there 
was no effective or systematic arrangement for the prosecution 
in England, such ns for a long time had existed and still exists 
in Scotland and in the colonies, and in most continental states; 
and except where the Attorney-General intervened in a case 
which was regarded as of general concern, the initiation and 
carrying on of prosecutions was left to private enterprise en
couraged only by the provisions for defraying the costs of pro
secuting certain offences out of some local rate or fund.

By the Prosecution of Offences Acts, 1879 (42-43 Viet. ch. 
22) and 1884 (47-48 Viet. ch. 58), steps were taken to provide 
somewhat more adequately for a national and public system ol* 
prosecution. The scheme of the Act of 1879 was to create a new 
department of “Direotor of Public Prosecutions” distinct from
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tin* existing legal departments of the Crown ; but this arrange 
ment was found wasteful and ineffective, and, in 1884, the de
partment was merged in that of the solicitor to it he Treasury, 
who, with his assistant solicitors, now acts as Director of Publie 
Prosecutions (47-48 Viet. eh. 58, sec. 2), subject in all mat
ters, including the selection and instruction of counsel, to tin- 
directions of the Attorney-General (Regulations 1886, No. 2. 
sec. 10). In discharge of this office it is the duty of the director, 
under the supervision of the Attorney-General (1) to institute, 
undertake or carry on criminal proceedings at any stage, and 
in any Court; (2) to give advice and assistance to persons con
cerned in a criminal proceeding, whether officials or not, as to 
the conduct of the proceeding. He may also, on application, or 
on his own initiative, give advice verbally or in writing in any 
case which he thinks important or difficult, to justices, clerks or 
chief officers of police or other persons : see Kncy. Laws of Kng.. 
2nd ed., tit. “Director of Public Prosecutions.”

In the case of every prosecution for a crime, that is : for an 
offence under the Criminal Code, or under any other statute of 
the Dominion where the procedure is “criminal,” that is, by 
trial on indictment, or criminal information, or at Quarter 
Sessions or Courts corresponding thereto or before a magis
trate summarily, the Crown is considered the prosecutor. It is 
the same with regard to those offences which may be called pro
vincial quasi-crimes constituted by provincial statute and pun
ishable by fine, penalty or imprisonment where the procedure 
provided by the Provincial Legislature is “criminal” in form. 
The reason that, the Crown is eonaidered the prosecutor is that 
the offence whether a “crime” or “a provincial quasi-crime" 
is, or is considered and therefore constituted, an illegal act as 
Is'ing a wrong against the public welfare ; and the Crown stands 
forward as -prosecutor on behalf of the subject on public grounds 
(see Ualsbury's Laws of Kngland, tit. “Criminal law and pro
cedure,” 232-3; Bacon, Ab. tit. “Indictment” 297). Never
theless, the person initiating the proceedings—“the private pro
secutor”—has a status even in cases punishable only by indict
ment (Bouviers Law Diet. tit. “Prosecutor;” Bacon. Ah. //< 
298; 9 Halshury, pp. 292-3, 328, 331, 332, 445, 447, 44!» : Crim
inal Code, secs. 689, 1045. 1048).

In cases where the procedure is. by some other statutory pro
cedure, the private prosecutor is—I suppose in all cases, cer
tainly in nearly all—an actual party to the proceedings as well 
as the Crown, so that in all such proceedings, that is, those other 
than those in which the procedure is by indictment, there are 
the three parties—the Crown, the private prosecutor and the 
defendant and. when the matter comes up by way of certiorari 
or habeas corpus, the magistrate or officer having custody of 
the prisoner.
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Sec. 576 of the Criminal Code authorizes the rule as to ALTA, 
costs which 1 have already quoted : the words of the section s ^ 
are, urn
for regulating in criminal matters the |>h-a<ling. practice ami procedure of 
the Court the subjects of mandamus, certiorari, habeas curium,
prohibition, quo trarranto, bail, cost*, etc. Knowikh

Under this statultory provision rules may, I think, undoubt- 
edly be framed so as to hind the Crown. The rule has, 1 fear, 
not however gone as far as to hind tin- Crown directly, hut it
has, I think, gone to the extent of binding any person who is 
a party to the proceedings, although he he acting as an officer 
of the Crown. That seems to he made clear by tin* decision in 
Thomas v. Pritchard, 72 L.J.K.B. 23, at 25, where Lord Alver- 
stone, C.J., says:—

As a general rule the Crown is not bound by an Ac.t of Parliament, mi 
less by express words or by nccctimry implication, . . . We have to
say whether that (certain provisions of the Summary Jurisdiction Acts) 
is Millicicnt implication that the Crown was intended to Ik- bound. In my 
opinion it is. Counsel for the respondent was constrained to admit, under 
the weight of Moore v. Smith, 28 L.J. M.C. 1211. 1 K. & E. fill”. that some of 
the provisions of the Act apply to the Crown, ami was driven to contend, 
as lie was entitled to do. that, though those provisions applied, the provi
sions as to costs did not apply to the Crown. Hut as my brother Wills 
pointed out, all the Summary Jurisdiction Acts are to Ik* read together ; 
ami it is too daring a contention to argue that the provisions as to costs 
are the only ones which are not to apply.

That was a case where an official representative of the Crown 
was tile prosecutor.

The rules of Court should, in my opinion, he amended so 
its to provide for service upon a representative of the Attorney- 
General, and to hind the Crown expressly and directly. They, 
no doubt, were drawn on the older English traditional line, 
without adverting to the entirely different attitude assumed by 
the Crown «through the Provincial Attorney-General in regard 
to the supervision of criminal matters, and also to the recent 
changes in England in that respect as well as to the provisions, 
much in advance of our own. to provide, in some cases at least, 
for the payment by the Crown of the costs of persons who, it 
turns out, have lieen wrongfully accused (see Ency. Laws of 
Eng. tit. “Costs,” pp. 101-2; Kenny’s Outlines of Criminal 
Law. p. 512, 3rd ed., p. 4H7).

It seems to me that when the Attorney-GeneraI or his re
presentative, having considered an application for certiorari or 
habeas corpus in a criminal matter, decides to oppose it and 
fails in his opposition, prima fade, the Crown should pay the 
costs. I say prima facie, because the facts and circumstances 
of each case should he taken into account, including especially 
the conduct of the person accused, with the result that, in many 
cases, no costs would be given.

9656
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order the Crown directly to pay costs, I think that in any 
case where the private prosecutor does not appear or where, 
whether he appears or not, and he seems not at fault, he should
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Knowles.

not be ordered to pay costs ; and that where a representative of 
the Attorney-General attends, he should be presumed to be at
tempting to support the proceedings on behalf of the magis
trate or other Government officer, and that the magistrate or 
officer should, in a proper case, be ordered to pay costs irrespec
tive of his conduct. As to these two particular cases, I think I 
should, as I now do, order the magistrate to pay the costs of 
the applications, which, without doubt, will, in fact, be paid by 
the department of the Attorney-General.

Order for costs against magistrate.

QUE. BERMAN (plaintiff) v. GERTLER (defendants) and BERTHELET 
(mis-en-cause).

C. R.
1913

Quebec Court of Review, Tcllier, DcLorimier, and Grccnshields, JJ. June 
13, 1913.

1. Novation (§ I—1)—What constitutes—When inferred—Taking ob
ligation of third person—Agreement to subrogate on pay
MENT OF DEBT.

Where the defendant, who purchased property from the plaintiff's 
grantee, on it living attached by the plaintiff because sold by the 
former in violation of his agreement, indemnified the plaintiff to the 
extent of his claim against his grantee, the former agreeing to >ul>- 
rogate the defendant to his claim against his grantee on the payment 
of such indebtedness, and the defendant failed to make such payment, 
the transaction between the plaintiff and the defendant did not amount 
to a novation so as to release the plaintiff’s grantee from liability, 
since the facts did not shew an intention to effect a novation.

[ Vernier v. Sun Life, 17 Can. S.C.R. 394, referred to.]

Statement Appeal by the plaintiff from the judgment of the Superior 
Court, Archibald, J., rendered on March 10, 1913, nonsuiting 
the plaintiff in his action to set aside a deed of sale of a farm and 
chattels.

G. C. Papineau-Coulure, for plaintiff (appellant), cited the 
following authorities: C.C. 1171, 1173; C.N. 1273, 1275; Pothier, 
Obligations, vol. 2, No. 600; Paud. Fr. Vo. Obligations, Nos. 
5319, 5320, 5331, 5376, 5378, 5381; Laurent, vol. 18, Nos. 249, 
278, 280, 303, 305, 307, 317; Ste. Marie v. Lefcuntcun, 6 11. de J. 
519; Paud. Fr. Vo. Obligations, Nos. 4974, 4975, 4984, 1987, 
4990, 4994, 5001, 5022, 5033, 5034, 5047-8-9, 5120, 5122, 5135-6-7, 
5220, 5228, 5229, 5251, 5259, 5263, 5271, 5272, 5278, 5279, 5280, 
5282, 5283, 5284; Joseph v. St. Germain, 5 Que. S.C. 61; Credit 
Foncier Franco-Canadien v. Young, 9 Q.L.R. 317; French Cas 
Saving Co. Ltd. v. Desbarats Advertising Agency Ltd., 1 D.L.R. 
136; Bernier v. Carrier, 4 Que. L.R. 45; Fenner v. Sun Life Ins. 
Co., 17 Can. S.C.R. 394.
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Bernard Hose, for defendants (respondents).

The opinion of the Court was delivered by
Greenshields, J.:—The judgment under revision dismissed 

the plaintiff's action, with costs.
The object of the action is to have declared null and void 

and of no effect a certain deed of sale passed before Petit, notary 
public at St. Jerome, dated August 20, 1910, by which certain 
land, described in the deed, as well as certain moveable property, 
were sold by the plaintiff to the three defendants, M. Gertier and 
his two sons. The consideration price was the sum of $4,000, of 
which $2,000 was to be paid in cash, and the balance payable in 
ten equal annual consecutive payments of S2(X>, the first whereof 
was payable on the first day of August, 1911. By the deed of sale 
the defendants agreed to certain conditions, among which arc the 
following:—

(а) To pay the stipulated annual payments when they became duo 
with interest;

(б) To insure the houses and buildings upon said land to an amount of 
$1,000, and transfer the insurance to the plaintiff ;

(c) Not to remove by sale any of the live stock, and if sold, to replace 
the same with like value until one half of the remaining balance, to wit, 
$1,000 had been paid;

(d) Not to cut wood or timber on the said property;
(e) To maintain the fences and buildings in pro|»er repair;
Then followed the clause:—
That if failure or default was made in any of the conditions or stipula

tions, the deed of sale should become null and void and of no effect.
The plaintiff alleges almost complete failure on the part of the 

defendants to fulfil the conditions of the deed, and concludes for 
its annulment.

The defendants, in effect, plead: that on August 8, 1911, they 
sold the property in question to the mis-en-causc, Berthelet, bind
ing him to perform the conditions of the said deed towards the 
plaintiff, with the exception of that relating to the keeping of 
stock upon the premises; that the plaintiff accepted the said 
Berthelet in lieu of defendants, and the defendants’ obligations 
had been novated by the substitution of Berthelet as a new debtor.

The facts are comparatively free from difficulty. On August 
8,1911, the defendants sold the property in question to Berthelet, 
or at least sold the real estate and such part of the moveables as 
remained on the farm. There was a clause in the deed between 
the defendants and Berthelet, giving the latter the right to sell 
the live stock on the farm.

It would appear, I think with certainty, that the plaintiff 
knew of the intended sale to Berthelet. It is stated by one of 
the defendants, when examined, that during a conversation with 
the plaintiff before the sale to Berthelet, he told the plaintiff that
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a sale* would be made, and adds, that the plaintiff expressed his 
satisfaction, stating that Berthelet was a rich man.

Assuming this to be the fact, although it might be open to 
question, the mere knowledge by the plaintiff of the intended sale, 
and even an affirmative expression of satisfaction with the sale, 
would not in my opinion carry with it a discharge of the defendants 
or the acceptance of the buyer Berthelet as a new debtor therein- 
novating the “debt,” and I use the word in its larger sense as in
cluding all the obligations due by the defendants under their deed 
of the 20th of August, 1910.

Therefore I conclude that on the day when the sale was made 
by the defendants to Berthelet, they, the defendants, were still, 
and remained after the execution of the deed of sale to Berthelet 
the debtors of the plaintiff.

It is true that there was an indication of payment in the deed 
to Berthelet. Berthelet bound himself to pay the plaintiff, to the 
acquittal of the defendants, and the acceptance by the plaintiff 
of such indication of payment would, no doubt, give to the plain
tiff a new debtor, at least so far as the money part of the obliga
tion was concerned. If, therefore, the defendants had been dis
charged from their liability towards the plaintiff, it must be found 
in something that transpired after the execution of the deed of 
sale of the 8th of August, 1911. The learned trial Judge* found in 
subsequent acts a novation of the debt. Proceeding, then, to 
consider, in the more or less clear light of the testimony, what 
these acts were. As already stated, Berthelet, the mis-en-cautn. 
had the right to dispose of the live stock, notwithstanding the 
prohibitory clause in the deed of his auteurs. He did proceed 
to remove stock to the value of $300, and a same-arret before 
judgment was taken by the plaintiff to attach this live stock in 
the hands of the railway company. This seizure was directed, 
not against Berthelet, but against the defendants. Thereupon, 
Berthelet, wishing to obtain the release of the goods from seizure, 
entered into a certain transaction with the plaintiff, evidenced by 
notarial act, and dated August 15, 1911. The defendants were 
not parties to this act or settlement. By the settlement Berthelet 
gave three cheques of various dates, amounting in all to 8360, 
apparently to cover the value of the goods seized and tin* costs 
of the seizure. In addition, he gave a promissory note for 8500 
at two months, and agreed, and did secure this note by a second 
or third mortgage upon certain real estate in the city of Montreal, 
and by the same agreement he agreed to make the payments 
according to the stipulations contained in the original deed of 
August 20, 1910, from the plaintiff to the defendants; the first 
payment to be made of the remaining balance of $1,300 in 1916. 
The cheques were not paid. The plaintiff sued upon the cheques 
and obtained payment of all except $30. The note for 8500 
was never paid, or any part of it. The mortgage on the property
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was worthless, the property having been brought to sale by 
another creditor, and did not realize sufficient to give to the present 
plaintiff any part of his claim. Judgment was obtained against 
Berthelet on the note for $500.

In the deed of settlement or transaction between Berthelet 
and the plaintiff then* was a clause declaring that as soon as 
Berthelet paid the $800, he, the plaintiff, would subrogate Berthe- 
let in all his claims and rights to the extent of $700 against the 
détenteur of the immovable described in the deed of August 20, 
1910.

1 have no doubt whatever that what was meant by that 
clause was, that when the plaintiff received his money from 
Berthelet, he, the plaintiff, would transfer his claim to Berthelet, 
subrogating him to the extent of $700 against the defendants. 
This $700 was the exact amount of money that the defendants were 
to make on the sale of the property to Berthelet.

Now, the learned trial Judge finds in all this an evident 
intention on the part of the plaintiff to create novation, viz., 
to accept a new debtor and absolutely discharge the previous 
debtor.

The article of our (’ode is formal:—

QUE.

C.R. 
l!»l l

ItKSMAV

Greenihleld*. J.

Art. 1171: Novation in not presumed. The intention to effect it must he 
evident.

If novation did take place, as found by the learned trial Judge» 
the debt was extinguished as against the defendants, ami the 
mortgage securing the debt, being an accessory, went with the 
wiping out of the debt. 1 can find in no act of the plaintiff and in 
none of his dealings with Berthelet any evident intention of dis
charging the defendants ami accepting in their place and stead 
the mix-en-cauxe, Berthelet.

The plaintiff had two debtors, and his transaction or trans
actions with one of the two, viz., Berthelet, was certainly not 
prejudicial to the defendants. Far from the deed of transaction 
between the plaintiff and Berthelet containing an expression or 
intention to novate, the contrary would seem to In* the case. 
To say in one breath, I accept you in the place and stead and to 
the discharge of the defendants, and in the other to say, when you 
have paitl me a certain amount of money, 1 will subrogate you 
in my rights against my discharged debtor to the extent of $700, 
is, to say the least, a contradiction in terms.

It is quite true that novation may take place without the 
intervention of the old debtor, but to repeat, the intention so 
to do must l>e evident.

Far from novation In'iiig presumed, the very contrary should 
and must In* presumed. If a creditor has two debtors equally 
!>ound towards him, and, as in the present case, secured by 
hypothec, to presume that without consideration he would dis
charge one of his debtors, and thereby discharge his security, 
would be to presume an act of folly.
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QÜB. I should translate the article of the (’ode Napoleon, corres
C.R
1013

ponding to art. 1171, viz., art. 1273, as follows:—
Novation cannot be presumed: the intention to effect novation must

Herman
clearly appear from the instrument.

Gebtler.
Add to this what the authors state, viz., that even although the 

intention does not clearly appear from an instrument in writing,
oreenehirids, j. nevertheless, if evident or manifest from overt acts of the creditor,

novation might take place, and with this addition we have the law 
of France practically exactly the same as our own. The English 
law is to all intents and purposes the same.

I conclude, therefore, that there was no novation. I conclude 
that the defendants were never discharged from their debt in all 
respects as created under the deed of August 20, 1910. They 
have certainly made default in the fulfilment of their obligations, 
and I sec no way of avoiding giving force and effect to the clause 
entailing nullity for such default.

I am to reverse the judgment a quo, and annul the deed in 
question, with costs of both Courts: Bernier v. Carrier, 4 Q.L.R. 
45; Venner v. Sun Life Ins. Co., 17 Can. S.C.lt. 394.

Appeal allowed and deed of sale set aside.

N. S. KAULBACH v. JODREY.

s.c.
1013

.Vova Scotia Supreme Court, Russell, J. August 27, 1913.
1. Vendor and purchaser (§ II—31)—Vendor’s lien—Waiver of—Tak

ing m>i i. i OB i NPAID n in ii \m MONEY.
A seller of land does not waive his right to a vendor’s lien for un

paid purchase money by taking the purchaser's promissory note for 
the amount thereof.

[Mackreth V. Sijmmons, 15 Ves. 329, followed.]
2. Vendor and purchaser ( § II—30)—Vendor’s lien—Who entitled to

—Seller with equitable title.
The fact that the defendant, who More ucouiring the legal title, 

sold land he had agreed to purchase (his vendor conveying directly to 
the purchaser) will not prevent the defendant claiming a vendor's 
lien for the unpaid purchase money; since his equitable title was 
sufficient to support the lien.

[Hlarren V. Fenn, 28 Barb. (N.Y.) 333, followed.]
3. Fraudulent conveyances (§ III—10)—Pbefebi.nce—What is—Con

veyance OF LAND IN SATISFACTION OF VENDOR’S LIEN.
The conveyance of land by the defendant to his grantor in satis

faction of the latter's lien as vendor for the unpaid purchase money, 
which amounted to almut the full value of the property, is not an 
unjust or unlawful preference which is open to attack by the defend
ant’s general creditors.

Statement Action by a creditor to set aside a deed made by a debtor, 
conveying land in satisfaction of a vendor’s lien thereon.

The action was dismissed.
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V. J. Pa-ton, K.C., and It. C. 8. Kaulbach. for plaintiff.
McLean, K.C., and Margeson, for defendant.

RUSSELL, J. :—The action is brought to set aside a deed from 
Sophia Jodrey to A. II. Zwieker, made in December, 1910. The 
land was purchased by A. F. Zwicker from one Arnold in 1889. 
A. F. Zwicker agreed to sell it to A. II. Zwieker, but no deed 
was made at the date of the agreement. Then A. II. Zwieker 
agreed to sell the lot to Sophia Jodrey, who paid him $50 on ac
count, and gave her note for the balance, a little over $100. The 
deed was made direct from A. F. Zwieker to Sophia Jodrey, 
dated April, 1903. Miss Jodrey did not pay the balance, and 
was not able to pay even the interest in full. In August, 1910, 
the balance due on account of the property was settled between 
the vendor and vendee at $128. This was about the rent value 
of the property at this time according to the evidence of A. II. 
Zwieker. At all events, Miss Jodrey, being unable to pay for 
the land or to find a purchaser who could pay for it, it was 
agreed between the parties that Zwieker should take back his 
land and cancel the note, and this was accordingly done. And 
it is this transaction which is attacked by the plaintiff in this 
suit. I am of the opinion that the deed from Miss Jodrey to Zwic- 
ker cannot be set aside. Zwieker swears that he did not know that 
Miss Jodrey was in debt. But in any case I think that he had 
an unpaid vendor’s lien on the property for tin* purchase money 
which takes precedence of the claims of the general creditors.

Two contentions are made in opposition to this view. First, 
it is said that the taking of the note of hard for the unpaid 
purchase money was a waiver of the lien, or to put it in a differ
ent way there was no lien, because the price was paid. But 
the taking of the note is not inconsistent with the intention to 
presume the lien, because as Lord Eldon said in Mackrcth v. 
Symmons, 15 Ves. 329, its purpose may have been only to 
neutralize the effect of the receipt contained in the deed. The 
authorities distinguish in this respect between the note or ob
ligation of the vendee and that of a third person which would 
have the effect of a waiver of the lien. Inasmuch as the lien 
is only an invention of the equity Courts to do justice, I see no 
reason why it should not continue, notwithstanding the exist
ence of an overdue and unpaid note, just as a common law 
lien would serve on non-payment of a note given for goods re
maining in the hands of the vendor.

The second contention is that there can be no lien because the 
party claiming the lien had no title. But he had title in equity. 
We are dealing with equitable doctrines, and, in equity, the de
fendant A. H. Zwieker, was the owner of the land. If there 
is to be a lien recognized by the equity Courts in favour of an
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unpaid vendor, it would be a strange thing if equity would re
cognize it in favour of the holder of the legal title and refuse 
to recognize it in favour of the person whom it regarded as the 
real owner of the land. Accordingly in Beach’s Equity Juris
prudence, at sec. 301, I find it explicitly stated that the lien 
exists in favour of the holder of the equitable estate who parts 
with it to a vendee without receiving the consideration. The 
cases cited are all American, but one of them is from the Sup
reme Bench of New York, Warren v. Fnin, 28 Barbour 333, 
where it is said in the headnote:—

A vemlor wiling nn e<|uitnble estate in lands ami taking the promis
sory note of the purchasers for the purchase money line an equitable I ini 
upon the land for the amount of the unpaid notes in preference to the 
claim of voluntary assignees of the purchasers.

It is truc I suppose that the only way to enforce this lien 
would be by a bill in equity. But why should that be if tin- 
holder of the property subject to the lien is willing to recognize 
the rights of the lien holder by reconveying?

The lien, if 1 am right in holding that it existed, extends 
against the vendee’s trustee in bankruptcy (Encyc. Laws of 
England, vol. 14. p. 448), and I have read in Beach Equity 
Jurisprudence, vol. 1, see. 304) that it is good against the gen
eral creditors. If the defendant Zwicker had a lien and tin- 
purchaser Jodrey chose to recognize it and make it effective 
without a lawsuit 1 do not see how the transaction can involve 
an unjust or fraudulent preference. If there was a substantial 
margin over and above the unpaid purchase money there might 
be held to be a preference as to the surplus that the evidence
is, that the land was not worth more than the amount due upon
it. The parties so considered it and they made an honest agree
ment that the reconveyance should cancel the debt. I think 
that arrangement was lawfully made, and therefore dismiss 
the action.

The defendant Zwicker is to have leave to add to the record 
evidence as to the writs of summons and date of sendee.

N. S.

s.c.
1013
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FISHER V. KOWSLOWSKI.
Manitoba hi infs Bench. Prnulcrgant, ,/. September 27, 1913.

MAN.

K.B.
19131. Fraudulent conveyances (§11—K)—Consideration—Voluntary chin- 11)13

veyance—Usage as to recital of consideration—Absence of

Upon a purchase at a discount of the original vendor’s interest in 
an agreement for the sale of land, where the aetual cash consideration 
in the discounting agreement was $2,000, and the amount payable un
der the original agreement of sale was $2,630 in 10 semi annual in
stalments at 0 per cent., the recital in the contract drawn 'by the dis
counting purchaser of a $2,630 consideration is not evidence of an 
intention to hide the true consideration, if it appears that such was 
the ordinary usage and practice.

2. Fraudulent conveyances (§111—10)—Preferences — Transferee's
NOTICE OF IMPENDING TORT ACTION AGAINST TRANSFEROR.

The preferring of one creditor, even though there Is- an im|»endiiig 
action for tort of which both creditor and debtor are aware, is no 
ground for displaying the transaction as fraudulent and void under 
the Statute of Elisabeth.

|Ourofski v. Harris, 27 O.R. 201 ; Ashley v. Broun. 17 A.R. (Out.)
500, applied.]

3. Evidence ( § II E 7—191 )—Fraud or good faith—Fraudulent trans
fers—Onus where valuable consideration.

Although a transfer of property, even when made for valuable con- 
sidération, may be a Heeled bv mala fuies, yet those who undertake to 
impeach such a transaction on that ground must adduce clear evid
ence of actual intent to defraud.

I Hannan V. ftiefuirrls, 10 Hare 81; Hiel.erson V. Parrinylon, 18 
A.R. (Ont.) 635. applied.|

Action to set aside as fraudulent and void a transfer of Statement 
realty alleging want of consideration and knowledge by the 
transferee of impending tort actions against the transferor.

The action was dismissed.
A. E. Howies, for plaintiff.
F. M. Burbidge, for defendants.

Prendergast, J. :—The plaintiff is the assignee of two judg- Prender**et- j. 
meats recovered in this Court on July 4. 1912, against the defen
dant John Kowslowski, the one for $660.15 in favour of Myron 
Mandziuk, and the other for $6(19.50, in favour of Pietro Dutka, 
of which certificates were registered in the land titles office on 
August 7, 1912, and he brings this action to have set aside as 
fraudulent and void a transfer of a certain lot, dated June 21,
1912, from John Kowslowski to Martin Kowslowski, as also an 
assignment of same date from the same to the same of an agree
ment for sale of the same lot, wherein John Kowslowski is ven
dor and one Antonovitch the purchaser.

The defence denies fraud, collusion and conspiracy, and sets 
forth that Martin Kowslowski gave value for the first transfer 
and assignment in the sum of $2,000, partly in cash and partly

50—13 D.L.R.
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MAN.

k. n.
1913

Fihiikb

Kowblow-

I'rviidcrgust, J.

in work performed and materials supplied in connection with 
the building of a house on another lot for John Kowslowski.

1 should state at once that Joliu Kowslowski, having, in 
November, 1911, laid a charge for attempted arson against tin- 
said Mandziuk and Dutka, the grand jury at the following 
assizes, held March 6, 1912, returned “No bill” on the indiet- 
ment -presented, and that on the l(»th of the same month. Ma ml- 
ziuk and Dutka instituted against John Kowslowski, actions for 
malicious prosecution, in which they respectively recovered judg
ment as aforesaid.

Martin Kowslowski's evidence is to tin* following effect. II 
says that, on March 13, 1912, he agreed with his brother John tu 
build a house for him for $2,200 on a lot on Manitoba av« nil. 
in this city. II<* has a note of that agreement signed by John 
Kowslowski, in a memorandum book which he produced. Tin- 
understanding was that John should give him as much money 
as he could raise by way of mortgage on the property and pay 
him the balance out of such moneys as he might then have ; if 
necessary, he would sell for that purpose an agreement for sale 
which he had as vendor with one Antonovitch as purchaser with 
respect to a lot on Grove street. Martin went on with the work. 
Sometime in May or June, John procured a loan of $1,000 on 
the property from the Imperial Canadian Trust Co., Martin 
giving, at the same time, a waiver of lien to the company. Tin- 
books of the company shew that all of that $1,000 went to tin 
firms supplying material on the building, except a balance of 
$28.75 which was paid to John. That left (not taking into ac
count this last small item) the sum of $1,200 still owing to 
Martin. By that time, however, John had realized that he 
could not sell the Antonovitch agreement with advantage, and 
Martin was considering taking it over himself. The Loan Co. 
had also in the interval found out that there was still due on the 
Manitoba avenue property a balance of $350 on the purchase 
price, and Martin paid that out to the company for John, which 
raised the latter’s indebtedness to him to $1,550.

It was quite satisfactorily shewn by the evidence of Mike 
and John Stepanofsky and that of a clerk in a banking house 
how Martin Kowslowski raised that amount, and this payment 
was, moreover, admitted.

Then John Kowslowski, having reported to Martin that In* 
could not get more than $1,800 for the Antonovitch agreement 
which was for $2,660, Martin agreed to take it at $2.000. This 
left a balance of $450 coming to John, which Martin says In- 
paid him, and he produced in Court a receipt for the amount 
(exhibit 8). The $2,650, under the Antonovitch agreement be
ing payable in ten semi-annual instalments and hearing only ti 
per cent, interest, the sum of $2,000 which was paid by Martin
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for tlh* assignment of it, does not appear to have been, at all 
events, startlingly inadequate. Nor is the tact that the con
sideration for the assignment is stated therein as $2,(>50 instead 
of $2,000 as it really was, evidence of his intention to deceive, 
ns the solicitor who prepared the same, stated that it is the 
practice, in discounting agreements for sale, to state as the 
consideration the full amount due thereunder.

As to how Martin procured the $4f>0, I do not see that there 
is any reason to doubt his statement that lie was receiving money 
from other houses lie was building on (iullagher ami Selkirk 
streets for parties which lie named.

Counsel for the laid stress on the fact that John
Kowslowski received the small balance of $28.75 left on the loan 
after the materialmen were paid, and no explanation for this 
was in fact given. There were also one or two minor points 
which, perhaps, do not quite well lit in. But these seem to In» 

negligible as of secondary importance.
In my opinion, taking it as a whole, the evidence of Martin 

Kowslowski, a man with hut very little education, and who was 
submitted to searching cross-examination, was reasonable and 
given with satisfactory demeanour, and I take it to be quite sufli- 
cientlv established that lie has given full value for what he has 
received from his co-defendant.

With reference to notice, I would observe that the agreement 
between the two Kowslowskis for the building of the house on 
the Manitoba avenue property was made March 18, that, even 
nt that time, the disposing of the Antonovitch agreement by 
John Kowslowski was contemplated at least as a contingency, 
and that Martin proceeded at once with the work. Of course, 
I am quite sure that Martin Kowslowski knew then that the 
indictment against Mamlziuk ami Dutka had been thrown out 
a few days before by the grand jury. But surely that docs not 
imply that he knew that these parties had a claim against his 
brother for malicious prosecution. Then, il was only some 
days after that that they instituted proceedings, and ns long as 
three months later that the cases were brought to trial and that 
they secured judgment. As to the notice sent by mail to Martin, 
receipt of which is disputed, it was only sent in August.

But in view of my other findings, I do not think this ques
tion of notice is material.

There is, moreover, really no evidence of the insolvency of 
John Kowslowski. But, assuming that there is and that Martin 
had notice, this is not sufficient in itself to cause the transfer 
to lie set aside as a fraudulent preference: Molsons Hank v. 
Ilaltrr, 18 Can. 8.C.R. 88.

Where valuable consideration has been given, there must he 
dear evidence of actual intent to defraud: Nickerson v. Vurriny- 
ion, 18 A.R. (Ont.) 635.

MAN.

k. n. 
ion

Kowsuiw-

Crrndergest. J.

C.C
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Kowslow-

Prcndergaet, J.

In this last case, Burton, J.A., said, p. 637 :—
As I have lately said in another case, quoting from Sir George Turner 

in Harman v. Richards, 10 Hare 81, that, although a deed even if made 
for valuable consideration, may be affected by mala fides, those who un 
dertnke to impeach such a transaction on that ground have a task of 
great difficulty to discharge.

I would also observe that the abandonment of his lien by 
Martin Kowslowski is even a more important element in the 
case than his advances of money: MuUahy v. Archibald, 28 Can. 
8.C.R. 523.

The case, in short, seems to be such a one ns is referred to 
in Kerr on Fraud and Mistake, 4th ed., p. 202. in the following 
terms :—

Though there may Ik* circumstances in the case which might lend to 
the presumption that the settlement was made to defeat creditors, yet 
when the circumstances come to be explained and established, it may 
Ik* clear that no such intent existed in the mind of either of the partie* 
to the transaction—

and he refers to a dictum of Lord Chelmsford, in Thompson v. 
Webster, 4 L.T. 750, and to Re Holland, [19021 2 Ch. 360.

Then, were Mandziuk and Dutka creditors? I think that 
the dates which I have given, with respect to notice, of the mat
erial events in their sequence, shew that they were not creditors 
at the time of the conveyance impugned. Of course, they hail 
a claim, but even then of a class where the results are generally 
doubtful, particularly so in such cases as this one, where the 
fact of Mandziuk and Dutka being acquitted, still left altogether 
untouched the question of reasonable and probable cause.

In Ourofski v. Harris, 27 O.R. 201, where a conveyance of 
land was made by a father to his daughter in satisfaction of a 
bona fide pre-existing debt, and there was pending at the time 
an action of slander against the father, of which the daughter 
was aware, Boyd, C., said :—

The attack being under the statute of Elizabeth—by one who In-camf 
a creditor by reason of the judgment obtained in her action of .lander 
three months after the conveyance—and there being no other creditors, it 
is shewn by the case of Cameron v. Cusack, 17 A.R. 489, that the preferring 
of one creditor, even though there lx* an impending action for tort of 
which both are aware, is no ground for displacing the transaction as fraud 
ulent and void. If there was a doht between father and daughter, and the 
conveyance was in s-.itisfudion of that debt, I take it that the plaintiff i* 
out of Court.

The case of Ashley v. Brown, 17 A.R. (Out.) 500, was under 
the Assignments and Preferences Act, but the same principle 
was there upheld. I am of opinion that even if only on this last 
ground, the plaintiff cannot succeed. The action will be dis
missed with costs.

Action dismissed.
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BLOOM V. NEW YORK TAILORING CO. B. C.
British Columbia Supreme Court, Morrison, ./. September IS. 1913. g ç

1. Whit and frock s (8 HA—10)—Service—On non resident—Order 1911
for—Necessity or oiitaim.no before issuance of writ.

Under B.C. Order 2, rule 4. and Order 11. rule 1, an order from the 
court for the service beyond the jurisdiction of the court of a writ 
of summons or notice thereof on one of the defendants, must precede 
the issuance of the writ itself, which can issue only with leave; and 
a service lievond the jurisdiction based on an order made after the 
issuance of the writ without leave, is a nullity and not a mere irregu
larity.

Application to set aside the service of a writ beyond the Statement 
jurisdiction.

The application was granted.
A. 11. Macl<ml, for defendant, Maslow, in support of motion.
T. 11. Hooper, for plaintiff, contra.

Morrison, J. :—The writ herein for service within the juris- Morrison, j. 
diction was issued on August 15, 1913. At that time one of the 
defendants, Maslow, was residing without the jurisdiction in 
Seattle. The other two defendants were served within the 
jurisdiction. Thereafter, viz., on September 2, 1913, an order 
was made by tin* Judge in Chambers, giving the plaintiff leave 
to serve notice of this writ on Maslow at Seattle, and accordingly 
on September 8, service of a copy of the said order and notice 
of said writ was effected on Maslow. There was no leave given 
to issue the writ nor to issue a concurrent writ. The present 
application is to set aside the order aforesaid dated September
2, the notice of the writ of summons pursuant thereto, the 
service thereof and all subsequent proceedings as against Mas
low.

The point urged for my consideration is whether what has 
been done is a nullity or an irregularity. I think it a nullity.
By 0. 2, r. 4, no writ for service out of the jurisdiction can 
issue without leave. By 0. 11, r. 1, service may be allowed by 
the Court in certain specified cases. The subject matter of the 
writ does come within this rule. An application for leave to 
issue such a writ can be made alone under O. 2, r. 4, but it is 
usually made together with an application for leave to serve the 
writ out of the jurisdiction because leave to serve is required 
as well as to issue such a writ. 0. 11. As soon as leave is thus 
obtained, and not before, the writ may be issued and then it is 
permissible to proceed to serve it. This is when the defendant 
sought to be served is a British subject. But when such defend
ant is not a British subject and not within the jurisdiction, 
notice of the writ and not the writ itself is to be served. O. 11, 
r- 6. It is a condition precedent to the service that leave as
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B. C. above stated be first obtained. The rules referred to herein
S. G
1013

form a code and any step not sanctioned by these enactments 
is in my opinion a nullity.

Bloom

New

Tailoring
Got

I reserved judgment owing to the well-put arguments of Mr 
Macleod and Mr. Hooper and to carefully read the authorities 
cited by them, viz. : Hull v. Schneider, 3 B.C.R. 32; Maylmsh 
v. Blair, a decision of Mr. Justice Irving not yet reported; 
Smalpagt v. Tonge, 55 L.J.Q.B. 518; Rt Eager, 22 Ch.D 86 
lie Bus field, 32 Ch.D. 123; Hewitson v. Fabre, 57 L.J.tj.R.

Morrison, J. 44!»; Fry v. Moore, 68 L.J.Q.B. 882; Wilding v. Beau ( \
60 L.J.Q.B. 10; Smurthwaite v. Ilannay (1894), 63 L,.l.(j.|{. 
737; Anlaby v. Praetorious (1888), 20 Q.I3.D. 764; Dickson \ 
Bow, 1895 2 Ch. 62.

Order math.

B. C.
Re LAND REGISTRY ACT.

British Columbia Supreme Court, Murphy, ,/. September 19, lltl.'l.
S. G 
1913

1. Plans and plats (8 I—3)—Crown grant—Numbered lots—Akvik
TAINIXO BOUNDARIES.

The boundaries of land described in a Crown grant merely by lot 
number are to l>c determined by the oliivial plan nr survey of the ili- 
trict in which the land is located, and ambiguous markings upon tha 
plan arc to 1m interpreted with regard to the intention disclosed l*y 
the surrounding circumstances.

[Itc Ward, 1 B.C.R. 114, followed.]

Statement Application for a direction to register a deed to which ob
jections had been taken by the registrar.

The application was granted.
Hamilton and Wrange, for applicant.
Moffatt, for the Crown.

Murphy, J. Murphy, J. :—In my opinion the question involved in this 
application is decided by He Ward, 1 B.C.R. 114. That ease 
decides that what is conveyed under a Crown grant worded as 
these, is a particular “parcel or lot” and that the boundaries 
of that parcel or lot are to be determined by the official plan 
or survey of the particular district in question—in this case 
Kootenay district. The affidavit of the Surveyor-General shews 
that these are made up from the field notes. The surveyor’s 
affidavit shews that the areas coloured blue were included within 
the boundaries made by him and were treated as part of the 
lands composing the particular lots or parcels and were cal
culated in the acreage. This last fact makes the case stronger 
than Re Ward, 1 B.C.R. 114, above cited. The attempt to re
duce the grant by making the words “coloured red” operate 
as excepting portions of land undoubtedly included in tin* field
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notes and undoubtedly within the official boundaries of the 
“parcels or lots” is, i think, wrong. The Court in He Ward, 
1 B.C.R. 114, states the principle of construction as being al
ways one of intention to be collected from the language used 
with reference to the surrounding circumstances. The inten
tion of the surveyor was clearly that these lands should pass 
and be part of the ‘‘parcels or lois.” The Crown adopted his 
“parcels or lots” without more, and his intent must, therefore, 
I think, be held to be binding on the Crown under the circum
stances. The Court in the case cited goes on to say, at p. lib:— 

It can never 1h» a «pie-ti«m to Ik- determined by the literal meaning «if 
the words without reference to the circumstances in which they are used.

To give the force contended for by the Crown to the words 
“coloured red” would perforce lead to the exclusion from this 
grant of everything not so coloured. The area covered by the 
words ‘‘Upper Duncan river” and “lot 820” (to deal with one 
lot only) would therefore also have to be excluded. As this 
area depends on the size of the type used, the absurdity of such 
construction in self-evident.

There will be a direction that this objection taken by the 
registrar to the registration of the deeds submitted to him is in
valid. Following the judgment of Mr. Justice Gregory, the 
applicant will get the costs of this application.

Direction accordinyly.

Re McEWAN AND CITY OF CALGARY.

Alberta Supreme Court, W'uhh, J. September 20. 101.1.

1. Municipal corporations (8 II I)—149o)—Powers ok—Contract* okn
krai.i.y—Transfer subject to kxablino act—"Proceeding.”

A municipal resolution authorizing a city solicitor to take all 
“proceedings" and the mayor and clerk to sign all documents n«,c«is- 
sary to transfer the municipality’s estate in certain land to tin- Dom
inion Government as an armoury site, will be given effect. although 
|«rt of the "proceedings” is the bringing about of provincial legisla
tion as a condition precedent to a legal transfer

2. Municipal corporations (8 II D—14.1)— Powers ok—Contracts gen
erally—Mode ok contracting—Resolution or iiy-law.

A municipality in Allierta may authorize the transfer of its estate 
in realty by resolution; a by-law is mit essential.

3. Municipal corporations (8 II D—14.1)—Powers ok—Contracts, mode
ok executing—Control ok commihsionkrh 

A munici|nility in Alberta transferring its estate in realty may do 
so without a recommendation from the city commissioners, in the* 
alisenee of express statutory inhibition.

I See Alberta Statutes 1008. ch. .10, see. 185. n-|N>cting power* and 
«luties of commissioners, as read with charter of city of Calgary being 
Onlinance 33, N.W.T. 1803.]

B. C.

N. ('.
1011

Rk

Registry
Act.

Murphy. J.

ALTA.

8.C.
1013
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ALTA. Motion to quash a municipal resolution authorizing the
S. C.
MIS

transfer of an armoury site to the Dominion Government, al
leging the resolution to be ultra vires upon the ground that.

Kb
McKwan

without further provincial legislation, the transfer cannot he 
legally effected.

The motion was dismissed.
( '. T. Joncs, K.C., for plaintiff.
C. J. Ford, for the city.

Walsh, J. :—The resolution in question (a) adopts the re
port of the special committee, (b) directs notice to be given to 
the Dv Union Government of the city’s willingness to transfer 
to it the city’s estate in that portion of Mewata Park described 
in the report, and (c) authorizes and instructs the city soli 
citor
to take all proceedings and the mayor and clerk to sign nil document-, 
that may lx- necessary to transfer the city’s estate in the said land to t . 
Dominion Government as a site for an armoury.

The operative part of the report of the special committee 
recommends
that the necessary procedure lx- taken to tri fer to the Government a 
plot of In ml (describing it) and that the mayor and clerk lx* authorized 
to execute said |xqx»rs.

The broad ground taken in support of the application to 
quash this resolution is that it is illegal because it authorizes 
and instructs the transfer of property, the title to which is 
vested in the city upon certain trusts and which transfer can
not be legally made because it would be in derogation of these 
trusts. If that is what the resolution means, I think that it 
might well be open to the charge of illegality. Hut is that its 
meaning? 1 do not think that it is. The report recommends 
that the necessary procedure la* taken and the resolution directs 
the city solicitor to take all proceedings to transfer this land. 
It Ls admitted by the applicant and very properly so. that even 
if the city cannot now make this transfer it may he empowered 
to do so by Act of the Legislature ; in other words, that there 
is a “procedure” which can be adopted and a “proceeding" 
which can be set on foot under which the city can he placed in 
a position to legally transfer this land. And I read the re
solution, either by itself or coupled with the report which it 
adopts as authorizing nothing more than the doing of such acts 
as may be necessary to enable the city to legally transfer this 
land and the execution by the mayor and clerk of all documents 
that may be necessary to accomplish that purpose, including a 
transfer of the land when that may be legally executed. And 
upon this construction of it there is no illegality in the resolu
tion.
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I have formed my opinion as to the meaning of the resolution 
entirely from its wording. The history of the negotiations for 
the transfer of this property to the Dominion Government as 
disclosed by the papers produced with the affidavit of the city 
clerk confirms me in the view that the council intended nothing 
more than this by its resolution, but i have not taken that into 
account in coming to the conclusion that I have reached. The 
statement made to me by the city solicitor or. the argument of 
this motion, amounting, in the circumstances, practically to an 
undertaking, that the city does not intend and will not attempt 
to transfer this land under this resolution until authorized to 
do so by the Legislature, should satisfy the applicant that, even 
with this resolution unquashed, the title to this land will re
main in the city until legislative authority for its transfer is 
procured.

I do not think the objection that what is here sought to be 
done can only be done by by-law is entitled to prevail. Neither 
can T find anything in the provisions of the charter dealing with 
the powers of the commissioners to lead me to the conclusion 
that action in such a matter as this can only originate on a re
commendation from them.

The motion is dismissed but without costs for I think that 
the resolution was drawn in such a way as to invite the attack 
which has been made upon it.

ALTA.

s.c.
iri;<

Rk
McKwan

Calgary.

Walsh. J.

Motion <I is in issrd.

CANADIAN COLLIERIES v DUNSMUIR B c
DUNSMUIR v. MACKENZIE.

C. A.
British Columbia Court of Appeal. Macdonald, C.J.A., Irriny. Martin, and 1‘H'l 

(lalliher. JJ. l. July i*. 1013.

1. Sale (8 IA—2)—Effect—What parses as api-vrtenam f—Sam of
mine—Reservation of earnings till delivery of possession—
Wiiat within—Coal stored.

A stock of vonl stored by a mining company under a contract with 
a railway company, to which the latter could resort from time to 
time, passes on the sale of the mine as a going concern subject to the 
rights of the railway company, and does not belong to the vendor by 
virtue of a reservation of all the earning- from the business up to tin- 
time of surrendering possession.

2. Sai.k (I I A—2)—Effect—Wiiat passes as appurtenance—Sale of
COAL MINE AND PROPERTY RELATING THERETO—WlIAT WITHIN—
Vessels used to transport coal.

Vessels ordinarily used by a mining company for the transportation 
of coal will pass under a sale of all of the vendor company's pro|s-rty 
in anywise relating to coal or coal mines, a- well as all machinery, 
articles or things n-ed or which may he used in connection therewith, 
where the transaction was for the sale of the whole undertaking of 
the company as a going concern.
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( Sam AO! xN 
Collieries

Dunsmuir.

Macdonald,

Appeal from the judgment of Hunter, at the trial
of an action concerning the construction of a contract of sale.

The appeal was allowed in part; cross-appeal allowed with
out costs.

W.,/. Taylor, K.C., and E. P. Da vis, K.C., for all parties but 
Dunsmuir.

Bodwell, K.C., for Dunsmuir, respondent.
Macdonald, C.J.A. :—By an agreement dated January 3. 

1910, James Dunsmuir gave to R. T. Elliott an option to pur
chase all the shares in the capital stock of the Wellington Col
lieries Company, Limited and 51% of those of the R. Duns
muir Sons & Co. for the sum of $11,000,000. Subsequently 
Elliott assigned the option to William Mackenzie whose rights 
thereunder the appellants have since acquired.

The parties are unable to agree upon the interpretation of 
this agreement. We were told by counsel for the respondent 
Dunsmuir that he and Elliott, who was very familiar with 
Dunsmuir’s affairs, understood the agreement perfectly, and 
we were invited to give the agreement the meaning which they 
say they meant it to bear. I cannot accede to the suggestion 
that we should give the agreement a meaning other than that 
which is to be found in the document itself read ill the light 
of the circumstances in which it was made. I do not doubt 
that the familiarity of both these gentlemen with the subject 
matter they were dealing with was responsible for what appears 
to me to be an unhappy phrasing of the document. James 
Dunsmuir being the owner of all the shares in the Wellington 
Colliery Company, the parties appear to have regarded the 
several properties and assets owned by it as the properties and 
assets of James Dunsmuir. What the vendor was selling was 
not in strictness the shares, but all the properties pertaining 
to the business whether owned by the company or James Duns
muir. The agreement provided that the sale should be free 
from contracts for sale and delivery of coal except such as 
had been made in the ordinary course of business before the 
date of the option, and such current cargo contracts as might be 
subsisting at the time of the completion of the sale which 
afterwards became fixed as of the 16th June, 1910; the vendor 
should retain possession of the properties until the purchase 
price should be paid, and should then assign the shares and 
turn over the properties free from liability, the properties to 
be kept intact subject only to sale and shipment of coal in 
the ordinary course of business. Then sec. 7 provides that:

Tho vendor will pay all expenses of operation and upkeep up to the 
date of giving up possession and shall be entitled to retain for hi* own 
use all the earnings of the properties up to the date of giving up posses-
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It seems to me to lu* as if James Dunsmuir liad said to the 
vendee, “1 am the owner of all the mines, real estate, coal rights 
and appurtenances, and all machinery, articles and things used 
in connection with the same or with the business I have been 
carrying on and on the payment of eleven million dollars they 
shall be yours. I am not to alienate any of them except by sales 
of coal in the ordinary course of business. 1 am to pay the 
up-keep of the property and to take all the earnings which 
shall accrue up to the date of completion.” If this be the 
right view of the transaction, then James Dunsmuir was in 
my opinion entitled to all tin* earnings both of cash and out
standing obligations belonging to the company at the said date. 
In this respect 1 concur in the finding of the learned Chief 
Justice who tried the action.

The mine was sold as a going concern, and all the coal mined 
and undisposed of and the coke manufactured and undisposed 
of are, I think, to be considered as stock in trade, not earnings. 
The vendor was under a five year contract with the C.P.R. to 
keep a stock of coal at Vancouver to which the railway com
pany could resort from time to time for its supply on the 
terms mentioned in a written contract between them. That 
was a contract, the obligation of which passed to the vendee, 
and was, I think, part of the properties of the company which 
the vendor was to keep intact. In any event in my opinion 
stock piles were not earnings.

I now come to the second branch of the case, namely, what 
properties or things were included in the following provision of 
the agreement:—

The vendor shall transfer to the purchaser all his propertie* in British 
Columbia or in California in anywise relating to coal or etrnl mines ami 
lire clay and all machinery articles or things used or which may be used 
in connection therewith.

It is obvious that that language must embrace properties 
and things beyond those actually belonging to the companies. 
In other words properties and things belonging to James Duns
muir personally. I am unable to agree with the judgment lie- 
low that ships are not within that provision. They easily 
enough fall within the meaning of things, and I can find nothing 
in the context to exclude them. The suggestion is that if things 
of such consequence as ships were intended to pass to the pur
chaser, the parties would have mentioned them specifically. 
But in a transaction of the magnitude of this one the ships and 
barges used in connection with tin1 business were comparatively 
of little consequence, and when it is borne in mind that the 
whole undertaking was being sold as a going concern, I think 
it will not be difficult to conclude that all craft ordinarily used 
for transporting the product of the mines would be quite within
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the contemplation of the parties as things which would go 
with the rest.

The question then arises as to what ships were “used or 
may be used in connection with the business." “May be 
used” Is a wide terra, but I think it must have been intended 
in the connection in which it was used to be restricted to 
things brought into use between the date of the option and the 
completion of the sale. In other words, what the parties meant, 
speaking at the date of the option, were things then used or 
which may between now and the completion of the sale be 
used in connection with the business. I am also of opinion 
that the term “used” means ordinarily used. In my opinion 
the ship “Wellington” was ordinarily used in connection with 
the business, and was, therefore, intended to pass to the pur 
chaser. On the other hand. I think the ship “Oregon” was not 
ordinarily used in connection with the business and was not 
intended to pass to the purchaser.

The result is that I would vary the judgment below and the 
registrar’s report by declaring that the appellants, the Can
adian Collieries and William Mackenzie, are entitled to the 
stock pile, etc., and the ship “Wellington,” and that the respond
ent Dunsmuir (appellant in the cross-appeal) is entitled to the 
ship “Oregon.”

Success and failure being divided, I would allow no costs.

Irving, J.A., concurred with Galliher, J.A.

Martin, J.A. :—The agreement before us is out of the com 
mon and one to which it is not altogether easy to apply ordin
ary rules of construction, but in ray opinion the judgment in 
the main appeal should be affirmed for the reasons there given, 
except as regards the coal heaps (stock pile) in Vancouver, 
which cannot, I think, on the true construction of the agree
ment between the Canadian Pacific Railway Company and the 
Wellington Colliery Company be held to “belong to the Can
adian Pacific and has so belonged since the time of its delivery." 
as the learned trial Judge puts it on p. 103. To me, at least, it 
is clear that if that coal should be destroyed the loss would 
not fall on the railway company.

The appeal should be allowed to that extent. The cross
appeal I think should be allowed as regards the “Oregon."

Galliuer, J.A. :—I would allow the cross-appeal as to the 
barge “Oregon.”

It would appear from the evidence of Lindsay (A.B. 154 and 
156) that this barge was not regularly connected with the busi
ness of the company, in fact was used chiefly by the Pacific
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Freighting Company. In my opinion it is not within the term 
in clause 2 of the agreement. As to the other matters eross- 
appealed against, I would dismiss. On the main appeal, dealing 
first with the ships. The only one of the .ships now in question 
to which I think the plaintiffs are entitled is the ship “Welling
ton.” This seems to have been built expressly for, and used 
almost exclusively in connection with the mines, and as I view 
it, falls within clause 2, “all articles or things used in connection 
therewith.”

There is evidence, which, if admissible, would cause me to 
come to a different conclusion.

I have read the case of Hank of New Zealand v. Simpson, 
[1900] A.C. 182, 69 L.J.P.C. 22, 16 Times L.R. 211, where the 
whole principle is discussed, and certain cases referred to, but 
I do not think the principle laid down in the eases can lie ap
plied here. The facts here, as appears from the evidence, are 
that one R. T. Elliott held a written option from Dunsmuir 
containing the very words we now find in clause 2 of the agree
ment sued on. Mr. Phippen, who was acting on behalf of Mac
kenzie while negotiations were going on to take over this option, 
drafted a number of clauses varying the option in some re
spects, and among them one which, by express mention, in
cluded ships. This was rejected by Mr. Elliott, who claimed 
that as between Mr. Dunsmuir and himself it was always under
stood that the ships were not to be included, and this clause 
was dropped, leaving clause 2 as it originally was in the option, 
and the deal was put through.

In view of what took place as just stated, it may be that 
Mackenzie would be estopped as against Elliott, and possibly 
as against Dunsmuir (though as to this I express no opinion) 
from setting up any claim to the ships in question, and in that 
respect the evidence might be admissible, but that could not 
apply to the present plaintiffs, and as to them we are, I think, 
confined to an interpretation of the words themselves as they 
appear in the contract, and evidence of the character sought to 
be adduced here cannot be received. In the cross-appeal 1 have 
already expressed my view as to the “Oregon.” As to the ship 
“Leelanaw,” and the tug “Pilot,” I think there can bo little 
question that these did not pass under the agreement.

I agree with the learned trial Judge as to the disposition of 
the moneys in the treasury at the time of the option, and 
amounts since collected for coal and coke sold previous thereto, 
and for coal and coke sold up to the time of handing over the 
properties. With regard to the stock of coal in the C.P.R. 
hunkers. I (with respect) take a different view to that taken 
by the trial Judge. I think Mr. Taylor applied the true test. 
If the coal in the bunkers was destroyed by fire on whom would
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the loss fall? On my construction of the agreement between 
the company and the C.P.U., this coal and the benefit of tin- 
agreement passes to the plaintiffs. As to the “Wellington 
Farm.” this does not pass.

I would allow no costs of appeal to either party.
Appeal allowed in part.

K.B.
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ROMANISKY v. WOLANCHUK.
(Decision No. 2.)

Manitoba King’s Bench, Galt, J. September 18, 1913.
1. Judgment ($ VIA—359)—Enforcement — Séquestration—Ohdiou to

PAY MONI ï in A LIMITED TOO .
Rule 710 of the King’s Bench Act, R.S.M. 1902, oh. 40, providing 

for application for a writ of sequestration where a person by a judg
ment or order is ordered to pay money within u limited time and 
neglects to obey the judgment or order cannot be applied to a 
judgment which without limitation merely provides “that the 
plaintiff shall recover against the defendant the costs of the action 
to be taxed,” there being no jurisdiction to fix a time within which 
the plaintiff shall recover and the judgment not being an “order to 
pay money.”

[llulbcrt v. {'atheart, 118941 1 Q.B. 244: Be ()ddy, 119001 1 Cli. 93; 
Iirewett v. Edwards, 37 L.T. 022, specially referred to. See llullxr 
v. Cathcart, [1890] A.C. 470; and Con. Rules of Pr. (Ont.), 1913, rule 
648.1

Appeal from an order made by the deputy referee dismissing 
a motion on behalf of the plaintiff for an order for a writ ol se
questration. The judgment in the action is reported, 13 D.L.R. 
182

No one appeared for the respondent.
The appeal was dismissed.

Galt, J.:—Under the judgment pronounced after the trial 
the Court ordered specific performance of a certain agreement 
relating to lands and, also found that there was due and owing 
by the plaintiff to the defendant the sum of $108.90 in respect 
of purchase money, and the judgment contains the following 
provision relating to costs :—

And this Court doth order and adjudge that the plaintiff shall recover 
against the defendant the costs of this action to be taxed, including tIn
cests of the examinations of the plaintiff and defendant respectively for 
discovery after deducting therefrom the said sum of $108.90

It appears that the costs in question have been taxed and 
allowed at $182.09, so that the total amount due to the plaintiff 
in respect of costs is a balance of $73.79. It is for this amount 
that the plaintiff applies for a writ of sequestration.

The rule under which the plaintiff applies is rule 710:—
If a person who is ordered to pay money neglects to obey the judgment 

or order according to the exigency thereof, the party prosecuting the same
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may, at the expiration of the time limited for the performance thereof, 
apply in Chambers for a writ of sequestration against the defaulting party, 
and upon proof of due service of a notice of the motion, unless the Court 
thinks proper to dispense with such service, and upon proof by affidavit 
of such other matters, if any, as the Court requires, the Court may order 
a writ of sequestration to issue.

I should l)e loth to order a writ of sequestration in any case 
involving only the small amount above-mentioned. Hut I find 
that under the terms of the judgment the plaintiff is not entitled 
to the writ, whether the amount he claims be large1 or small. The 
judgment in question is “that the plaintiff shall recover” the 
costs, etc.

In Hulbert v. Catheart, [1894] 1 Q.B. 244, the plaintiffs, having 
recovered judgment against the defendant, obtained from a 
Master at Chambers an order directing her to pay the amount 
recovered within ten days from service of the order, and in default 
of such payment, giving the plaintiffs leave to issue a writ of 
sequestration against her separate property. It was held that 
the Master had no jurisdiction to make such an order. In giving 
judgment, Wills, J., said:—

MAN.

K.B
1913

Roman i sky 

WOLANCHUK 

Galt. J.

Assuming, however, that such an order can be made, how is it possible 
to apply it to a common law action? In such an action the judgment is 
that the party do recover so much; that is, of course, in any way that he 
can. How can a Master or Judge have power to fix a time within which 
he shall recover? The judgment is not an order to pay money; mid for 
a master to order that the unsuccessful party shall pay the sum recovered 
within a certain time is totally to alter the nature of the remedy. There 
is clearly no power to make such an order.

This case was referred to and followed in He Oddy,
1 Ch. 93. Cozens-Hardv, L.J., says, in delivering judgment 
(p. 99):-

There never was a time when in any Court a judgment for the recovery 
of a sum of money in those words could have been enforced by a four «lay 
order. In the language of Brett, L.J., in Drcwett v. Edwards, 37 L.T. 022, 
the four day order was nm«le in equity to supply a defieiom-y in the de
cree, which might have contained what was given in the four day order. 
The judgment obtained here is not a judgment which ever could name a 
day, and so there is no deficiency to supply.

The appeal must be dismissed.
Appeal dismissed.

5
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MAN. DOUGLAS v. CANADIAN NORTHERN R. CO.

C.A.
1013

(Decision No. 2.)

Manitoba Court of Appeal, Howell, C.J.M., Richards, Cameron, and ling, 
gart, JJ.A. June 0, 1013.

1. Judgment (6 VII A—271 )—Intkblocutoby judgment on striking gut
defence—Relief against.

Where an order has been made by a local judge striking out the 
statement of defence in an action because of the failure on the part 
of the defendant to answer projKT interrogatories, the same judge 
lias jurisdiction, under the Manitoba practice, on a substantive ap
plication on fresh material, to set aside an interlocutory judgment 
signed against the defendant and to reinstate the statement of de
fence upon the defendant finally consenting prior to the signing "f 
■such judgment against him but subsequent to tbe granting of the 
order striking out the defence to answer the interrogatories.

[Douglas V. Canadian Northern It. Co., 12 D.L.R. 134. reversed.)
2. Motions and orders (8 11—6)—Setting aside or recalling ordik

PON i RR "i UN u II DOR.
The restriction upon the |x>wers of local judges under rules 27 

and 34 of the King's Bench Act. R.S.M. 1002. eh. 40. whereby 
neither a local judge nor the referee in chambers may vary or rescind 
“an order made by a judge." does not apply to prevent a local 
judge rescinding or varying his own order.

Statement Appeal by the defendant from the order of Curran, J., 
Dom/las v. Canadian Northern II. Co., 12 D.L.R. 134, denying 
jurisdiction in a loeal Judge to rescind his own order striking 
out a statement of defence.

By King's Bench rule 34, R.S.M. 1902, ch. 40, local Judges 
have concurrent jurisdiction with the referee in Chambers, 
and the powers of the latter official are by rule 27 restricted so 
as not to include:—

(b) Appeal* and application in the nature of ap|»cal*. and appliva- 
tons concerning the hearing of appeals, and applications to vary or rc.-iml 
an order made by a Judge.

./. F. K il (jour, for the plaintiff.
/*. A. Macdonald, for the defendant.

Judgment Per Curiam :—The at ion to the local Judge did not
come under rule 27b of the King’s Bench Act. hut was ;i sub
stantive application on fresh material to set aside the inter
locutory judgment which the local Judge had jurisdiction to 
entertain. The defendant company was entitled, in the cir
cumstances set forth, to have the judgment set aside, and to 
file a statement of defence. The order of Curran, J„ is accord
ingly reversed and the order of the local Judge restored.

Appeal allou ai.

4



13 D.L.R. | Warren v. Pettinoill. 801

WARREN v. PETTINGILL.
Manitoba King’s Bench, doit, J. September 20, 1913.

1. Parties (5 III—120)—Third parties—Riuht to examine third 
party-Directions ah condition precedent—Manitoba rules.

Where a person, not a party to an action, served under the K M. 
rules 249 and 249 wi) (lt.S.M 1902, eh. 40, as amended by 10 Kdw. 
VI1. eh. 17), defends as a third party pursuant to notice, the party 
giving such notice is not entitled to examine the third party for dis
covery unless and until, as a condition precedent, an application for 
directions has been made under those rules.

[Eden v. Weardale, 35 Ch. D. 287; Burke v. Pittman, 12 P.R. (Ont.) 
002; Tritton v. Bankart, 50 L.J. Ch. 029; Bates v. Burehell, W.N. 
(1884) 108, referred to.)

Appeal from an order of a referee in Chambers requiring a 
third party io attend for examination for discovery. No appli
cation for directions had been made under Manitoba King’s 
Bench rules 249 and 249 (a).

The appeal was allowed.
H. I). Guy, for the defendants.
A. G. Kemp, for the third party.

( 1 alt, J. :—This is an appeal from an order made by the referee 
in Chambers on the Kith day of September instant, ordering 
William Frank (the third party) to attend for examination 
for discovery within three days from the date of the order.

It appears that the third party was duly served by the de
fendant with a notice of claim for contribution in respect of the 
relief sought by the plaintiff against the deft The third
party filed a defence to the notice and thereupon the defendant 
sought to examine him for discovery. The third party did not 
attend for examination and the defendant served notice of motion 
to strike out the third party's statement of defence. On the return 
of the motion the above-mentioned order was made by the referee.

Mr. Kemp, on behalf of the third party, appeals from the 
said order upon the ground that a defendant who has served a 
third party notice on anyone, is not entitled to enforce discovery 
against such third party until after compliance with rules 249 
and 249 (a). The rules read as follows:—

249. If a person. nut a party to tlm action, «erred under tliewe rule-* de
fend'. pursuant to notice, the party giving the notice limy apply to the 
Court or a Judge for direction* a* to the mode of having the i|iie*tion* in 
the action determined.

mt The Court or Judge, U|niii the hearing of *uch application, may, 
if it 'hull apjHNir de*irahle to do *o. give to the permm no nerved, Iilierty to 
defend the action upon wiieli term* a* *h-»ll *eem ju*t. or to up|iear at the 
trill and take *uch part therein a* may *eem proper, and may direct *uch 
pleading* ami document* to In* delivered, or kiicIi amendment* in any plead
ing* to In* made, ami generally may direct auoh proceeding* to be taken, 
*nd give Mich direction*, a* to the Court or Judge *hal| appear prop.*r, ful

fil—13 D.I..R.

K. B. 
191,1

1



802 Dominion Law Reports. 113 D.LR.

MAN.

iTîî.
1013 

Warrkn 

Pettinoiix. 

out. J.

li ning the question* most conveniently determined, ami with reqicct to 
the Hindu and extent in or to which the person so served shall In* hoinnl 
or made liable by the judgment in the action.

Mr. Guy, on behalf of the defendant, contends that when a 
third party has filed a defence to the notice, he is in the position 
of a defendant, and is therefore immediately liable to examination 
for discovery under rule 387.

Neither of the learned counsel referred to the practice in vogue 
in Ontario and in England. I find that rules 241) and 241) (at are 
substantially the same as Ontario rule 213, which, in its turn, 
is founded upon a corresponding rule in England. A third party 
permitted to defend or to take part in defending the action does 
not become a defendant for all purposes: see Eden v. Weardnle, 
35 Ch. D. 287.

In Ontario it has been held that a claim by a defendant against 
a co-defendant for indemnity will not be tried without an order 
under rule 213, above-mentioned: Burke v. Pittman, 12 P.R. 
(Ont.) 662.

In Tritton v. Bankart, 56 L.J. Ch. 621), the defendant omitted to 
obtain the order for directions and it was held that the question 
between the co-defendants could not be determined upon the trial 
of the action.

Mr. Guv further relied upon our rule 250 (o), which provides 
that:—

(a) All the rules applying to the conduct of actions where a defence 
is filed to a statement of claim shall apply, mulatia mutandis, to the sub
sequent proceedings between the plaintiff and defendant or defendants 
and any other person, or between any of them, 
but I think that the “subsequent proceedings” mentioned in 
this rule refers to the proceedings directed to be taken by the 
Court or Judge when making an order for directions under rule 
240 (a).

No doubt discovery may be obtained as between the defendant 
and the third party in due course, but not until after the order 
for directions is made : see note in the Annual Practice, 1913, 
at foot of p. 276. See also Bates v. Burchett, W.N. 1884, 108.

I am therefore of opinion that, no application for directions 
having been made in this case, the defendant is not yet entitled 
to examine the third party for discovery. The appeal will, there
fore, be allowed with costs.

A ppeal allowed.
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Re DUNCAN and CARSCALLEN. B.C.
Itiilish Columbia Supreme Court, Murphy, ./ September 111. IV13. s (<

1. Solicitors (8 II (*—30)—Rklatiox to client—-Compensation—Taxa W13
tiox—Costs ok—One >ixth off. effect.

Tim costs of references on solicitors' hills of costs providcil for by
..... TV of the Legal Professions Act. R.S.R.C. 1911. eh. 1311. embrace all
the references under sees. 7(1. 77 and 7*. thus covering taxations when 
Imth sides were present as well as ex parte taxations.

|Re Allison. 12 P.R. (I; Itc Cameron, 13 P.R. 173. referred to.]
■1. Solicitors (§ II v—30)—Relation to client—Compensation—Taxa 

tiox—Attendance on, effect.
The costs of a reference on a solicitor's bill of costs under sec. 79 

of the Legal Professions Act. R.S.B.C. 1911, cti. 13(1. are against the 
solicitor whether the client attends on the taxation or not. if a sixth 
part is taxed off.

(Compare sec. 33 of the Solicitors Act. R.8.O. 1KS7. eh. 147. 2 Geo.
V. (Ont.) ch. 28 (R.R.O. 1914. ch. 159).J

Appeal from a reference on a solicitor's hill of costs under statement 
the Legal Professions Act (B.C.) involving the question of the 
costs of such reference where a sixth part of the solicitor’s hill 
was taxed off.

Order assessing the costs of the reference against the solici
tor.

Fillmore, for appellant.
DHuron, in person.

Mvrphy, J. :—In my opinion the registrar erred in holding Murphy, j. 
the provisions of sec. 79, of the Legal Professions Act, as to 
the payment of costs of reference when one-sixth is taxed off 
only applied to an ex parte taxation. The word “reference” in 
the fourth line means I think all the references provided for 
in secs. 7(i, 77 and 78. Our statute is taken from the Ontario 
statute and decisions of the Ontario Courts on this section 
make it applicable to taxations when both sides are present ils 
well as to ex parte taxations: Re Allison, 12 P.R. 6; and Re 
Cameron, 13 P.R. 173. The only difference between the British 
Columbia section and the Ontario section is, that, after the 
words “#\r partiff in the third line there is a semicolon, and 
following it these words are inserted, “and in case the reference 
is made upon the application of either party and the party 
chargeable with the bill attends the taxation.” The effect seems 
to lie, first, that, under both statutes an ex parte taxation may 
take place; second, in Ontario if one sixth is taxed off the solici
tor must pay the costs of the reference, provided the client at
tends on the taxation, whether the solicitor attends or not. In 
British Columbia if one-sixth is taxed off the solicitor must 
pay the costs of the reference no matter whether the client at
tends on the taxation or not.
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I-t appears, therefore, that the omission of the above quoted 
words has the effect of making the British Columbia Act mon* 
stringent than the Ontario Act in the case stated, but that 
otherwise the law of the two provinces is the same. As, then- 
fore, the Ontario decisions support the view I have come to on 
studying the British Columbia Act, 1 hold that as one-sixth lists 
been taxed off this bill the solicitor must pay the costs of the re
ference. The matter is remitted to the registrar to be dealt 
with by him on that basis. The appellant will get the costs of 
this appeal, except the costs of the one abortive attendance, tin- 
costs of which are awarded to the respondent.

Order accordingly.

SNYDER v. MINNEDOSA POWER CO.

Manitoba King’s Hench, Galt, J. September 17, 1013.

1. Judgment (§ VI A—255)—Enforcement iiy plaintiff—Stay ok pro
ceedings—Defendant's counterclaim awaiting trial.

Proceeding# will ordinarily In* stayed u|M>n a judgment rendered in 
the principal action pending the disposal of defendant’s counterclaim, 
if for any reason the trial of the latter is deferred ; but onlx ii|x>n 
the defendant using due expedition in bringing his counterclaim to 
t rial.

Application on behalf of the defendants for an order re
straining the plaintiffs from making a seizure under, or enforcing, 
an execution issued on a judgment obtained by them herein, 
until after the trial of the counterclaim herein.

The application was dismissed.
J. W. E. Armstrong, for plaintiffs.
F. M. Burbidge, for defendants.

Galt, J.:—The applieation originally came before me on 
August 7, when it appeared that the plaintiffs had recovered 
judgment against the defendants on or about the 21st day of 
May, 1912, for the sum of .$3,000 without costs. The judgment 
further ordered that plaintiffs be at liberty to withdraw all claims 
sued for in this action outside of the estimate of August. 1911, 
without prejudice to any further action they may be advised to 
bring in respect thereof.

It appeared on the material and argument before me that 
the plaintiffs had a further claim against the defendants and that 
the defendants desired to give evidence on their counterclaim 
of damages arising since the date of said counterclaim.

Under these circumstances, I thought it reasonable that the 
proceedings on the judgment should be stayed until the next 
sittings of the Court at Minnedosa, when the counterclaim might 
he tried, and I understood that counsel for the defendants ex-
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pressed his willingness to undertake that the counterclaim should 
be tried at said sittings. An order was accordingly drawn up 
and signed in accordance with the above decision, and was served 
upon the plaintiffs’ solicitors but was subsequently withdrawn 
by said defendants’ agents and objection was taken to the clause 
which I had inserted in the order embodying the undertaking 
which I understood the defendants’ counsel gave.

Shortly afterwards I was attended by counsel for the defendants 
who stated that rather than accept the order with the undertaking 
above referred to, the defendants would prefer abandoning the 
order altogether, and I intimated in y willingness that this should 
be done provided the plaintiffs consented. The plaintiffs appar
ently did consent, because shortly afterwards the sheriff attempted 
to execute the writ of execution and, as 1 understand, he is still 
in possession of some of the defendant’s goods.

The parties have now again appeared before me with a view 
to finally disposing of this matter upon the basis that my order 
made on August 7 be entirely eliminated.

If this had been the ordinary case of a judgment having been 
pronounced in favour of the plaintiff but the defendant’s counter
claim standing over for trial, I would have adopted the practice 
followed in one or more cases cited to me, to stay proceedings 
on the judgment until the counterclaim had been disposed of; 
hut in this case the plaintiffs' judgment has been outstanding 
for a year or more; the defendants have not seen fit to bring on 
their counterclaim for trial, and even now they are unwilling to 
undertake to have the counterclaim tried at the next sittings of 
the Court in Minnedosa.

Under such circumstances I do not think they are entitled to 
any further stay and I must dismiss this application with costs, 
including the costs of the proceedings before me in August last, 
to he taxed and added to the plaintiff’s judgment debt.

A indication dismissed.

MARC1L v. CANADIAN KLONDIKE MINING CO., Ltd.

Yukon Territorial Court, Macaulay, ./. .\urjunt 211, 11113.

I ItlMiMKXT (S VII A—272)—IRk.I.IF.K AUAIXMT—III Post X<1 TKIIMS—Kxvi s 
■nr* JUHJMKXT—CORRRCTIOX.

On mi upplivHliim to vimitv « default jmlyiiirnt lieeeuse rendered 
for a greeter sum than that to which the pliintitf was entitled, the 
court, instead of granting such relief, may vary the judgment by 
entering one for the amount t<> which the plaint ill is fourni upon 
the merit* to lie actually entitled, such practice lieing permissible 
umler rule 1MI (Yukon) which provides that a default judgment may 
H set aside or varied on such terms as are just.

Application, on behalf of the defendant, for an order vacat
ing and netting aside or varying the judgment obtained by the 
plaintiff in default of defence in this case on March 11, 1913.
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C. IV. ('. Tabor, for the Application.
Macaulay, J. :—The writ of summons in this action was 

issued on December 13, 1012, and an appearance entered for the 
defendant on December 23, 1012, and on March 11, 1013, judg
ment was entered for the plaintiff for the sum of $470.2."» debt 
and $38.00 costs, by default, no defence having been entered 
pursuant to the rules in that behalf. The writ of summons was 
issued at White Horse by the deputy clerk of the Court residing 
at White Horse, and the plaintiff’s claim was for work and ser
vices done and rendered and expenses incurred by the plaintiff, 
at the request of the defendant, through its general manager, 
Joseph Whiteside Boyle, under an agreement entered into In- 
tween the plaintiff and the sail Boyle which agreement is set 
out in the plaintiff’s statement of claim and confirmed by the 
said Joseph Whiteside Boyle in his affidavit filed on behalf of 
this application.

No one appeared on behalf of the plaintiff on the motion 
before me, but the solicitor on the record, Mr. W. L. Phelps, of 
White Horse, filed the following written objections, viz.:—

Tin* plaint iff object* to this motion living heard in Dawson ami -.ix- 
that it should lie set down and disposed of in White Horse, on the following 
grounds:—

(1) It is inconvenient ami expensive for the plaintiff to employ and in 
struct counsel in Dawson;

(2) The cause of action arose, writ of summons was issued and «< rxwl 
at White Horae and judgment was signed in the deputy clerk's ollif- fur 
the White Horse district, a district established under see. 4 of eh. IT of 
the Uonsolidnte! Ordinances of the Yukon Territory:

(31 The police magistrate at White Horse ha* jurisdiction to entertain 
this motion.

1 will first dispose of the objection* filed on behalf of the 
plaintiff. This action was commenced in the Territorial Court of 
the Yukon Territory, the writ being issued by the deputy clerk 
of the Territorial Court of the Yukon Territory in the White 
Horse district at White Horse. Under the provisions of eh. 41. 
1 Edw. VII., 1901, being an Act to amend the Yukon Territory 
Act and to make further provision for the administration of jus
tice in the said Territory, provision was made for the appoint
ment of police magistrates for Dawson and White Horse, in the 
Yukon Territory. Under see. 6 of said eh. 41, the civil jurisdic
tion of such police magistrates is defined, in ease the Governor-in 
council deem it proper to vest such jurisdiction in said police 
magistrates. The police magistrate for White Horse was duly 
appointed under the provisions of said eh. 41 and was duly 
vested with the civil jurisdiction as provided in sees. 6 and 7 of 
the said Act. See. 10 of said eh. 41 provides that “the Commie- 
sioner-in-eouncil of the Yukon Territory shall have full power
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from time to time to make ordinances or to empower the Judges 
of the Territorial Court to make general rules and orders pre
scribing and regulating the procedure and practice to be ol.served 
in connection with the exercise of the civil jurisdiction of such 
police magistrates.”

In pursuance of the powers vested in the Commissioner-in- 
council under sec. 10 of said eh. 41 the Commissioner-in- 
council of the Yukon Territory by ch. 20 of the Consolidated 
Ordinances of the Yukon Territory. 1002, being an Ordinance 
respecting the Procedure and Practice in connection with the 
exercise of the civil jurisdiction c ;e magistrates attempted 
to make general rules ami orders prescribing and regulating the 
procedure and practice to he observed in connection with the 
exercise of the civil jurisdiction of such police magistrates. Sec
tion 1 of said ch. 20 provides that “the jurisdiction of each of 
the police magistrates shall lie exercised, so far as regards proce
dure and practice, in the same manner as the jurisdiction of a 
Judge of the Territorial Court of the Yukon Territory, and the 
practice and procedure in civil cases over which such magistrate 
lias jurisdiction shall he regulated by the ordinance respecting 
the administration of civil justice and the rules of Court made 
thereunder.”

Section 2 provides that
every *ucli va use shall Im* commenced ami proceeded with, Imth before judg
ment and subsequently, ns if the same was a cause commenced in the 
Territorial Court, save that the same may lie tried ami judgment given and 
decisions and determinations and rules, orders ami decrees made in any 
such cause by the pnqicr police magistrate.

These are the only sections of the said Ordinance defining the 
practice and procedure to be adopted in connection with the 
civil jurisdiction vested in the said police magistrates. No 
Police Magistrate’# Court has been established by the said 
Ordinance for the exercise of the civil jurisdiction of the said 
police magistrates and no clerk of such civil Court 1ms been pro
vided for or appointed under the provisions of the said Ordin
ance. Section 2 of said Ordinance docs state that every such 
cause shall be commenced and proceeded with, both before judg
ment and .subsequently, as if the same was commenced in the 
Territorial Court, but it does not provide that such actions shall 
lie commenced in the Territorial Court, nor was the Commis
sioner-in-council vested with such authority, as causes in the 
Territorial Court could only 1m; tried by Judges of that Court. 
In the case before me the action was brought in the Territorial 
Court by process issued out of that Court by the deputy clerk 
of that Court at White Horse. Such deputy clerk is not the 
clerk of any intended Police Magistrate’s Court of civil jurisdic
tion, nor did said Ordinance, ch. 20. provide for the appointment
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of a clerk of such Court. 1 am. therefore, of the opinion that tin- 
police magistrate at White Horae has no jurisdiction to hear an 
application in this case which is a case in the Territorial Court, 
I am further of the opinion that by said eh. 20 of the Consoli
dated Ordinances of 1902 no sufficient provisions were enacted In 
enable the police magistrate to exercise the civil jurisdiction 
vested in him by eh. 41 of 1 Edw. VII., 1901, and consequently 
that the police magistrate at White Horse is unable to exercise 
the civil jurisdiction so vested in him by reason of the fact that 
no proper rules and orders have been made by the Commissioner 
in-council to regulate the procedure and practice to be observed 
in connection with such civil jurisdiction.

As to the balance of convenience in regard to the venue in 
this action between White Horse and Dawson, the Judge of tIn- 
Territorial Court is resident at Dawson, and while the trial of an 
action might reasonably be held at White Horse when the cause 
of action arose there and the writ of summons was issued at 
White Horse, on an application in Chambers there is no question 
in my mind Imt what the balance of convenience is in favour of 
Dawson, and a motion such as the present motion should properly 
be made -before the Judge in Chambers at Dawson.

1 will now deal with the application on the merits. On be
half of the defendant were read the affidavits of Joseph White- 
side Boyle, general manager of the defendant company, and of 
Joseph Whiteside Boyle, Junior, a clerk in the employ of the 
defendant company, and of C. W. C. Tabor, solicitor for the 
defendant. The affidavit of Joseph Whiteside Boyle, general 
manager of the company, states that at White Horse, on or about 
December 18, 1912, while on his way from Dawson to New York 
and Ivondon, England, on business, he was served with a writ of 
summons in this case ; that he consulted Mr. C. W. C. Tabor, the 
solicitor of the defendant, who happened to he passing through 
White Horse at the same time on his way out of the Yukon 
Territory, as to the entry of an appearance to the said writ ; that 
an appearance was duly entered; that there was no solicitor re
siding in White Horse excepting the solicitor of the plaintiff: 
that he was under the impression that the practice of the 
Yukon Territory was the same as the practice in Ontario, and 
that a statement of claim would Ik* served upon him subsequently 
to March 1, and that he was satisfied the appearance would pro
tect the defendant company until his return to the Yukon Ter
ritory in the spring of ’913. The long vacation in the Yukon 
Territory commences on November 1, and ends on the last day 
of February. So that is presumably what Mr. Boyle lias in 
mind when he speaks of March 1 when he states that he thought 
a statement of claim would be served upon him. As a matter of 
fact the statement of claim would lie served upon him with the
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writ of Hiimmona, and the practice in the Yukon Territory is 
quite different from the practice in the Province of Ontario, and 
Mr. Boyle’s belief that the practice was the same in both places 
would he no valid excuse in law for not having filed a defence 
to the action brought against the defendant as provided by the 
rules of procedure for the Yukon Territory. Judgment was en
tered against the defendant company in the regular way by 
default, and consequently before the defendant company could 
obtain any relief from this Court it would he necessary for the 
said company to shew by its affidavits that the defendant had a 
good defence upon the merits, that is. by stating facts in its 
affidavits which would shew a substantial ground of defence. In 
the affidavits tiled before me on this motion such grounds are 
attempted to lie shewn on behalf of the defendant.

On the argument before me Mr. Tabor cited marginal rule 
304 of the English rules; the Annual Practice of 1912 which 
provided for applications of this nature living made to the Court 
or a Judge. He also cited the case of Iluglun v. Justin, | 1S94J 
1 Q.B. 607, where it was held that a judgment for more than the 
amount actually due at the time judgment is entered, is had and 
will lie set aside ; Anlabg v. I * rat onus, 20 (j.B.D. 765, to the same 
effect, where the plaintiff had obtained judgment irregularly the 
defendant is entitled, t x ilrbito justifia, to have such judgment 
set aside and the Court has only power to impose terms ii|M>n 
him as a condition of giving him his costs. Mr. Tabor argued 
that in the present case, judgment having lieen entered for more 
than was due at the time, the defendant was entitled as a matter 
of right to have judgment set aside. There was no irregularity 
in the entry of judgment in the case before me, nor is there any 
admission that judgment has lieen entered for more than is due. 
True, the plaintiff has lieen asking $7.50 per day for his sendees 
as engineer. According to the evidence before me, when he was 
employed no fixed rate of wages was settled between the plaintiff 
and Joseph Whiteside Boyle, Junior, who engaged the plaintiff 
to act as engineer on the said launch Falcon. The evidence does 
shew that Joseph Whiteside Boyle, the general manager of the 
defendant company, did instnict Captain lloggan to pay all the 
men employed by him $5 per day, and this might include the 
engineer. And the evidence further shews that after the arrival 
in Dawson of the plaintiff, Joseph Whiteside Boyle, Junior, in
formed the plaintiff that he considered his services worth $5 per 
day.

In the case of Hughes v. Justin, 11894| 1 Q.B. 667, judgment 
had lieen entered after the whole amount claimed by the plaintiff 
had lieen paid and there was nothing due on the debt. Judg
ment was entered for debt and costs, and the Court held that ils 

there was no debt judgment should have lieen entered for costs
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only. In the case of Anlaby v. Prœtorius, 20 Q.B.D. 765, the 
judgment was prematurely entered and was set aside for ir
regularity. In the case before me there is no irregularity 
in the entry of judgment, nor was judgment entered for an 
amount which was admittedly in excess of the amount due, and 
the judgment consequently could only be set aside or varied upon 
merits being disclosed: see Fardcn v. Richter, 23 Q.B.I). 124; 
Walt v. Barnett, 3 Q.B.D. 363, which eases have been followed 
by all the Canadian authorities. The only ground, therefore, 
upon which this judgment can be set aside is upon the merits 
disclosed in the material filed on this application.

Un the material filed on behalf of the defendant the only 
merits disclosed and the only difference that could arise between 
the plaintiff and the defendant in this case would be the differ
ence between the wages at $5 per day and the wages at $7.50 per 
day. Rule 99 of the Practice and Procedure of the Yukon Ter
ritory provides that
any judgment entered iqion default of up|>earance or in delivering any 
pleading or in compliance with any order may lie set aside or varied by the 
Court or Judge upon such terms as are just.
This rule is broader than the English rule which only provides 
that a Judge if satisfied of the merits disclosed, may set aside the 
judgment upon such terms as he deems just. Under the pro
cedure of the Yukon Territory the Judge or Court Ls given more 
power than under the English rule and may set aside or vary 
the judgment on any application before him on such terms as 
are just.

The plaintiff has not tiled any material on this application, 
although it has been enlarged from time to time to enable him 
to do so, apparently relying upon the objections tiled to the hear
ing of this application at Dawson, and which objections I have 
already disposed of. The only evidence, therefore, before me 
as to the rate of wage to be paid to the plaintiff is that disclosed 
in the material filed on behalf of the defendant which fixes the 
wages at $5 per day. No good results would follow if I were to 
allow the application of the defendant and order this judgment 
set aside on terms ils the only merits or grounds of defence that 
are disclosed in the material filed is the difference in the rate of 
wage to be paid to the plaintiff. If the judgment were set aside 
and the case ordered to be set down for trial the most relief the 
defendant could obtain on the statement of facts disclosed 
by affidavit on its behalf would lie the difference in the 
amount of wages to be paid. And the costs of such trial, 
which in my opinion it is unnecessary to incur under the circum
stances, would be a considerable amount and would have to he 
borne by the defendant.

The plaintiff claims $300 wages. This in my opinion should
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be reduced, on the evidence before me. by one-third, which will YUKON, 
be allowing the plaintiff wages at the rate of $5 per day in place 
of $7.50, and the judgment will 1m* varied accordingly. The ioj:$ 
judgment for the plaintiff will, therefore, be for $370.25 and costs 
as taxed ; and the defendant should pay the costs of this motion.

Judgment varied.

Re CHISHOLM. N. S.
Nova Scotia Supreme Court, Sir Charles Townshend. C.J., ami .Meagher, c r 

Langley, and Dryxdalc, JJ. July 28, 1913. ‘ •
1913

1. Infants (§ IC—11)-—Custody of- Right of guardian appointed uy
father—Right of mother.

Infant children will not he taken from the custody of it guardian 
appointed by their father and given into the care of their mother, 
who was living apart from her husband, where the welfare of the chil
dren will be best conserved by remaining with such guardian, with a 
right of access by the mother at reasonable times.

2. Judgment (81 V — 225) — Of foreign country—Kx parte proceed
ing—Award of custody of children—Effect in Canada.

An order of a court of one of the States of the Vnited States, made 
in a divorce proceeding instituted without personal service on the 
husband, awarding the custody of infant children to their mother, 
will not be given effect in Canada.

Appeal from the judgment of Russell, J., refusing an order statement 
for the custody of infant children pursuant to a decree granted 
by the District Court of the first judicial district of the State of 
Montana.

The appeal was dismissed.
The father and mother of the children, both natives of Cape 

Breton, were married in Montana in the year 1895. A series 
of disagreements led to a practical separation, the wife living 
apart from her husband but receiving money from him from 
time to time for the support of herself and children. Finally 
the husband took three of the children and brought them to the 
province of Nova Scotia, where he appointed one of his brothers, 
the* Rev. Donald Chisholm, to be their guardian after which he 
returned to the United States to work. After the departure of 
the husband from Montana the wife applied for and obtained 
ex parte a decree of divorce, on the ground of desertion. The 
only notice of the application given was under a statute of the 
state by publication in a newspaper. The decree gave to the 
wife the custody of the infant children. For the purpose of 
enforcing their decree an order for a writ of habeas corpus was 
obtained in this province and, on the production of the children 
in obedience to the writ, application was made to the presiding 
Judge at Chambers for an order to deliver the children to the 
custody of the mother.

The eldest child, who was of age to make an election, elected 
t° remain with the guardian appointed by the father.
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N. S. ,/. L. Ralston, for appellant, referred to Bveraley on Domestic
Relations, 128. 518, 519, 626, 528; Halshury’s Laws of England, 

jj'jj.j vol. 1(1, p. 522; Smart v. Smart, 118921 A.C. 425 ; .Vagent \
----- Vctzera, L.R. 2 Eq. 704; lie Ethel Davis, 25 O.R. 579 ; Wood
Rb worth v. Sprinq, 4 Allen (Mass.) 325; Alvei/ v. Hartwiq, 14 A

___ & E. An. Cas. 2. >4, and note ; Hazel)/ v. border, L.R. 3 (j.B. .».»!»,
Arpimciit IV. F. O’Connor, K.C., for respondent, referred to Re .Xellit 

Marshall. 33 N.S.R. 104; t'ook v. Cook, 43 Am. Rep. 70(1; Pcoph 
v. linker, 32 Am. Rep. 274 ; Kline V. Kline, 42 Am. Rep. 47.

sir charte» The judgment of the Court was delivered by Sir Charles 
Townehend. c.j. Townshend, C.J.:—This is a matter that we feel must lx* dis

posed of at once and we have given it such consideration as we 
could after hearing the arguments of counsel for both parties 
in which the questions involved have been fully dealt with. It 
is quite clear from the authorities cited by Mr. Ralston for the 
appellant that the common law rule which gave the custody of 
the children to the father has been largely cut down by recent 
legislation both in this province and in England. The wide 
discretion in such cases given to the Court is now invariably 
exercised in the children’s interests, and however painful it may 
be to separate mother and children we must not depart from 
the wise and well-considered course adopted in modern times by 
all the Courts in view of the legislation on the subject. We have 
therefore arrived at the conclusion that the prominent con
sideration in the case must be the welfare of the children and that 
is the principal thing that we have felt it incumbent upon us to 
consider. Mr. Justice Russell having decided that the interests 
of the children would be best conserved by leaving them where 
they are at the present time we are not satisfied that a case has 
been made out that justifies us in interfering with the conclusion 
at which he has arrived.

With regard to the appointment made by the foreign Court we 
think we are not bound. Of course it might be that under certain 
circumstances it would have considerable weight with us in 
coming to a decision, but we are not able to see that such cir
cumstances exist in the present case. In deciding to dismiss 
the appeal and to leave the children in the custody in which 
they are at present, we do so on the understanding that an umlcr- 
taking will be given that the children shall be kept away from 
all evil influences of any kind, and especially those referred to 
in the affidavit read in support of the application. If not, a 
future application to the Court may be more successful than 
the present one.

At present we are not satisfied that the mother has made 
out a case to shew that the children would be any happier or any 
better looked after if placed in her custody than in the custody 
of the father and their relatives here. She does not shew that
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she is possessed of more means than the father to pay for their Ns- 
support and maintenance; at any rate nothing has been shewn 
to convince us that the Judge below erred in the exercise of his mi.)
discretion by leaving the children in the custody of the father. -----
and for these reasons they will remain in the charge of their ( IIItI*|F‘,l M 
present guardian. ___

With respect to access I think all we need to do is to make sir Charles 
the intimation that the mother be allowed to have access to the 
children at reasonable times and under reasonable circumstances, 
and that the guardian should not refuse such access.

The appeal will be dismissed and the writs of habeas carpus 
quashed.

There will be no costs.

Appeal dismissed.

BURDEN v. REGISTRAR OF LAND TITLES. ALTA.

Alberta Supreme Court. Herk. St Hurt. Simmon*, ami W'alah, .1.1. «<.C.
ttetober 0, 1913. li»|3

1. Land titles (Tobbenh system) (8 VIII—80)—Ahhcrance fund—Re
COVEBY FROM—ERRONEOUS STATEMENT OF At'BKAUK IX CEBTIUCATE
or title.

One who purchase* land on an acreage ha-is in reliance on an errone
ous ntatement thereof in the teller's certificate of title, is not entitled 
to recover for a deficiency from the assurance fund created under see.
108 of Alta. Stats.. 1900. eh. 24. where such error was not due to any 
mistake of the. registrar in issuing the certificate, hut to a mistake in 
the original survey and Crown patent, which had crept into sulne- 
quent certificates of title; since what the registrar certified was not 
the quantity of land hut its title.

2. Land titles (Tobbenh hyhtemi i 8 11—30)—First rkoihtbatiox—Dvty
of reointrar to ascertain correct acreage.

The duty imposed on the registrar of land titles hy see. 44 of the 
Territories Real Property Act. R.S.C. ISKIJ. eh. 51. relating to the 
issuance of first certificates of title, to issue a certificate “with any 
necessary qualifications" does not require him to ascertain whether 
the acreage mentioned in the certificate is correct, or else to omit it 
altogether.

Appeal by the plaintiff from tin* dismissal of an action to re- Statement 
cover from the Land Titles Assurance Fund for a deficiency in 
acreage of land purchased in reliance on a statement of quantity 
in the seller’s certificate of title.

The appeal was dismissed.
N. II. Woods, K.C., for the plaintiff,
L. F. Clarry, for the defendant, respondent.

Rrrli. J.

Keck, Stuart, and Simmons, JJ., concurred with Walsh, J. Simmons.i.

^044
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ALTA. Walsh, J. :—The* plaintiff alleging himself to he a person who
S.C.
191 ;

has sustained loss through an omission, mistake, or misfeasaiin- 
of the defendant claims to he entitled to recover the amount of 
this loss from the assurance fund under sec. 108 of the Land

i;. RM H Titles Act. The parties agreed upon the facts which they
ÏÎK01STBAB
of Land 
Titles.

submitted in the form of a stated case which was argued before 
the Chief dust ice. lie held that the assurance fund is not liable 
to the plaintiff and from this decision the plaintiff *<. Tin-

Walsh, J. judgment of the Chief Justice was given orally at the close of 
the argument and there is no record of the reasons given hv him 
for the conclusion which he reached.

The facts may he concisely stated as follows: A plan of the 
township of which the land in question forms a part was made 
by the Department of the Interior and was afterwards filed in 
the land titles office at Kdmonton. In 1891 the land in question 
was patented to one B remuer under the following description:

All that portion of tlm northwest quarter of section twenty-four of the 
said tow null ip which lies to the south of the North Saskatchewan river, a* 
likewise shewn upon the said map or plan of the said township, conta in in;,' 
twenty seven acres.

The reference is to the above mentioned plan, which shews the 
acreage of this parcel to he twenty-seven acres. A certificate of 
title, to this land was issued to B remuer upon this patent and 
in it the description given to the land in the patent is exactly 
followed. Through a chain of transfers the title came eventually 
to Richard Record, who held the same for one Hobson, the 
beneficial owner of it. Hobson sold this land to the plaint iff to 
whom Record transferred it. In the description of the land in 
Record’s certificate of title and in his transfer to the plaintiff 
and in the plaintiff’s certificate of title the words “more or less” 
follow the words “containing twenty-seven acres,” lmt otherwise 
the description is identical with the description in the patent 
except that it more fully identifies the map or plan. The plain
tiff’s purchase from Hobson was at a price per acre and Inn 

money was fully paid at that price on the assumption 
that the parcel actually contained 27 acres. As a result of » 
sukseqiient survey made hv the plaintiff it was ascertained that 
it did not contain 27 acres. The plaintiff recovered a judgment 
against Hobson for $2,720 and costs in an action brought against 
him in this Court to recover the difference between the value 
of the twenty-seven acres and the actual acreage of the parcel, 
it being held in that action that the parcel contains only 17.9 
acres and that the deficiency was due to a mistake in the original 
survey which was made at the instance of the Department of the 
Interior. The plaintiff has been unable to recover the amount 
of this judgment or any Hobson, who is execution
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proof, mid it is admitted 1 lint unless tin- plaintiff cmi lie recoin- 
pensed out of the assurance fluid lie will luive to stand the loss 
himself.

If the assurance fund is liable to the plaintiff it can only be 
so because the registrar made a “mistake.” for lie certainly was 
guilty of no act of “omission” or “misfeasance.” The only 
mistake that is alleged against him is that lie copied into 
Breamer * certificate of title and into every subsequent certi
ficate the words of the description in the patent “containing 
twenty-seven acres.” The first and perhaps the only question 
for consideration here is. was that a mistake within the meaning 
of see. 108 of the Land Titles Act ?

The certificate of title is. subject to certain exceptions which 
it is unnecessary to set out here, conclusive evidence that the 
person named in it is entitled to the land included in it for the 
estate or interest therein specified and his tith- to that land as 
so displayed is in effect thereby guaranteed. It is only with 
respect to land which is so included that this evidence is created 
and this guarantee is given and unless it can hr shewn that some 
omission, mistake, or misfeasance of the registrar with refer
ence to that particular parcel of land has caused loss or dam
age to some one entitled to complain of it no claim can arise 
against the fund. Now the certificate of title in question de
scribes quite plainly the land which is covered by it. It is all 
of the quarter section south of the river. For greater certainty 
reference is made to the registered plan which shews that a 
portion of the quarter section is. as a matter of fact, south of the 
river ami exactly what that portion is. The registrar by his 
certificate did nothing more than guarantee that Secord was the 
owner in fee simple of that particular parcel of land. The 
plaintiff in making his purchase was entitled to rely upon that 
and to insist upon getting every foot of that land so described. 
But I do not think that he was entitled to anything more. In 
short, it was the title to the parcel and not its acreage that 
the registrar certified to. It is quite easy to imagine a case in 
which the acreage forms so essential a part of the description 
that the certificate of title would extend to it, as, for instance, 
the southerly twenty-seven acres of such ami such a quarter 
section. But that is not this case.

Sir. 44 of the Territorial Real Property Act, to which this 
hind was subject at the time of the registration of the patent 
and the issue of the first certificate of title under it directed the 
registrar to issue the same “with any i nr cssary qualification.” 
It is urged for the plaintilf that under these words the duty was 
imposed upon the registrar either to satisfy himself that the 
land did contain that many acres or else to omit all reference to 
the acreage and refer to it “as shewn upon the plan filed, etc.”

ALTA.

s.o.

11IM
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Stii lament

i am of the opinion that it was not necessary for the registrar to 
«lualify the reference to the size of this parcel of land in either 
of these ways or in any other way in order that he might pro
perly certify the title to the land covered by the certificate of 
title in the person named in it. It might have been a reasonable 
thing or a proper thing for him to do, hut it was not. in my 
opinion, a necessary thing and the section only imposed upon 
him in this connection the doing of something that was necessary. 
I would dismiss the appeal.

Appeal dismissi <1.

PLAYFAIR v. CORMACK.
Ontario Supreme Court (Second Appellate /)/vision i, Mulork, f'.•/./. / . 

Clu'e. Kidd* II and l.eitrh, JJ. September ill. 1111.1.

I. Hkokfrh (8 1—4) —Stock brokers — Fiduciary RKi..mox8inr —
Hrokkb’h own stock—Profits.

An «Rent vsnnot make a profit at the expense of his principal; 
and a broker employed to purchnso stock at the market price who 
issm-s to the customer a Isiiight note in respect of the broker's own 
stock, cannot escape from the operatiem of the rule unless he makes 
full disclosure to his principal, nor is the broker's duty in that respect 
performed by putting through the stock exchange a transaction 
whereby he sold pro forma to an oilin'r of the exchange at a «imitation 
at which he. the broker, had made a hid to either buy or s«dl without 
obtaining any aeceptmee. re purchased pro forma at the same «imita
tion from such olîicer, and charg'd Ins principal with the price, adding 
commission ami carrying charges.

I Pin ii fair V. Carmack, Il D.L.R. 128. affirmeii.l

Appeal by the plaintiffs from the judgment of Middleton,
J. , Plaftfair v. Carmack, 11 D.L.R. 128, 4 O W N. 1195.

IV. N. Tillctf, and Harcourt Ferguson, for the plaintiffs.
J. J. dratf, for the defendant ('ormack.
IV. C. MacKau, for the defendant Steele

The Covrt dismissed the appeal with costs.Judgment
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BUTTERFIELD v. CORMACK. ALTA.

(Decision No. 2.)
Alberta Supreme Court, llarrry, f../„ Stuart. Sim maux, amt Walsh, JJ% I1H l

October 6, 1013.
1. Contracts (6 MI K—3Wi)—Brkacii and its muer—Rkcovrhinu hack

MONEY PAID.
Money paid a person for the pur|*w of hx-uling and applying for 

certain coal lands for the joint benefit of the parties may lie recovered 
hack by the payer on the failure of the former to perform his part 
of the agreement.

[Buttcrfkctd v. Commet-, II D.L.R. 707, aflirmed.]

Appeal from the judgment of Scott, 4., It utter field v. ('or- statement
m ft, H DIi li. 797.

The appeal was dismissed.
('. C. McCaul, K.C., for plaintiff, appellant.
S. It. Woods, K.C., for third parties, n

Harvey, Stuart, and Simmons, 44., concurred with H*n*y.c.j. 
Walsh, J. simmoni,j.

Walsh, 4. :—This is in suhstance though not in form an w*i«h,j. 
action by third parties. Lessard and Boudreau, who were brought 
into this action by the defendants, to recover from the plaintiff 
two sums of money paid by them to him for a consideration 
which failed. It comes to us by way of appeal by the plaintiff 
from the judgment of my brother Scott after the trial of the 
action.

By agreement in writing the plaintiff and one Sc river in con
sideration of $500 then paid to the plaintiff by Lessard acting 
for himself and Boudreau agreed to have certain coal 
“located and d for in accordance with the coal mining 
regulations.” The agreement further provided that the parties 
should he interested in these lands in certain specified propor
tions. It is practically admitted that no effective location of. 
or application for, these lands was made in the terms of the 
agreement, and Lessard and Boudreau have been adjudged by 
the judgment in appeal entitled on this account to a return of 
their money, they having received absolutely nothing for it.

The evidence in my estimation of it entirely fails to estab
lish the contention of the plaintiff that it was an understood 
thing between these parties that the agreement was to lie carried 
into effect by the circumventing of the governmental regulations 
in force at the time which prohibited the grant of coal lands to 
any one but the party actually staking the same. I think that 
all parties to the agreement quite understood the regulations in 
this respect, but it by no means follows that Lessard could only 
have acquired by a personal staking the interest contracted for

42 13 D.L.R.
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unless he acted in collusion with ollicials of the department in 
open violation of the regulations. It was quite open to tin- 
plaintiff to have had the claims staked bv parties who had not 
exhausted their right to do so and to have hail them transfer 
to Lessard the interest to which he was entitled upon issue of 
the grant and that is in effect wh.it he contracted to do. I do 
not think that the acquisition of these claims was a speculation 
or a joint venture on the part of the contracting parties. Tin- 
contract certainly contemplated that it should eventually ripen 
into one, for it. provides for a sale upon the grants being re. 
ceived and a division of the purchase money in specified pm. 
portions and declares that in the event of there being no >:ili
the plaintiff and Seriver should contribute to the loss to tin- 
amount of $200. Kill until then the matter rested in the con
tract of the plaintiff and Seriver to procure these grants ami 
as to that there was no speculation or joint venture or anything 
but a covenant on their part to do it. There was to he m, 
element of speculation in the procuring of the coal lands. Th y 
were to be secured, and then and not until then was the arrange- 
ment to assume the guise of a joint venture.

Lessard paid the plaintiff $500 for which he agreed to pro- 
cure for him a certain specified thing and this the plaintiff 
failed to do and Lessard is entitled to a return of his money.

Lessard sent the plaintiff $75 to Montreal to cover the <\ 
penses of a trip which the plaintiff said he intended to mak. to 
New York with a view to the sale of these coal claims. This trip 
was never made. Apart from this fact I should think Less.inl 
entitled to the return of this money for the reason that it was 
obviously sent in reliance upon the plaintiff's agreement to 
secure these coal lands and which agreement he failed to perform. 
I would dismiss the appeal with costs.

Appeal dismiss/ </.

K. 11. 
11113

PRINCE v. TRACEY.

Manitoba Kina's Hench, Prnulergast, ./. Hcytnnbvr 27. 1013.

•Status—Hkitisii suimkcts with civil hiuiits. mb-1. Indians (g 1—2)
1TKD now.

Indiana in Manitoba an- llritisli auhject* enjoying full civil
its such, except as Hpeeially limited by atatlitv.

2. Maxims (gl—21)—“Noscitvb a bogus”—“Produce” in Indian Air.
CONSTRUED.

The word “produce” in the phrase “grain. ro.»t crop*, or other |»n» 
dure” embraced in ace. 39 of the Indian Act. R.S.C. 1906, eh. s|. k 
under the maxim nosritur a sociis, limited to the meaning which i 
aluires with it* antecedent* “grain" and “root crops” and should m 
lie taken to cover “wild liav."



13 DIR. | Prince v. Tracey.

Action by nn Indian to set nside a mortgage exei against 
liis property under a power of attorney obtained by alleged false 
representations and fraud.

Judgment was given for the
C. F. Fullerton, K.C.. for plaintiff.
It. II. (inihum, for defendant.

Prenderoast, J. : The plaintiff is an Indian, the defendant 1 r,"dt'r*Mt’J- 
Helen Maude Tracey, a spinster, and the defendant (leorge N.
Tracey, a trader, and the action is brought to have declared 
null and void a mortgage on the plaintiff's land, purporting to 
have been made by George X. Tracey as plaintiff's attorney in 
favour of Helen Maude Tracey, to secure the sum of $250 and 
interest thereon -the grounds being fraud and false representa
tion by George X. Tracey in procuring the power of attorney 
under which he executed the said mortgage.

William Frank, a real estate agent, who subsequently pur
chased the land in question from the plaintiff, was mode a de
fendant to recover from him a I ' of the purchase price 
which he * owing to the registration of the said mort
gage against the property. The defence of the two defendants 
Tracey is, that on January 4. 1908, the plaintiff being indebted 
to George N. Tracey in the sum of $250, exicuted a power of 
attorney authorizing him to execute a mortgage on lands of 
which he was about to receive patent to secuie payment of the 
said indebtedness, and that on April 9. 1908, he consequently 
executed to Helen M. Tracey a mortgage for the said amount 
covering the land in question for which patent had in the mean
time issued to the plaintiff. The defence also sets forth that the 
said mortgage has since been assigned by Helen M. Tracey to 
George N. Tracey. I may say at once that George N. Tracey did 
not receive any money from Helen M. Tracey, who is his sister, 
the mortgage having been made in her favour, as he says, merely 
for the sake of convenience as he was advised that he could not 
make it to himself.

As to the power of attorney, of which a certified copy was 
produced, James Moody, the subscribing witness thereto, swears 
that he saw the plaintiff sign the same. The document reads 
in part as follows:—

Whereas I. Henry Prince, am . . entitled to a patent from the
Oovemment for certain lands. . . .

And whereas I am indebted to (I««orge X. Tracey ... in the sum of 
$2.')0 and I have re<|iie««ted the same (leorge N. Tracey to grant me a cer
tain ••xtension of time for payment of the said indebtedness . . .
and interest thereon at 12 per cent. . . .

Now therefore I appoint . . . (leorge X. Traeev, my true ami
lawful attorney for me and in my name, place and stead, aa soon as 
the patent shall have lieen issued, to sign, seal and deliver a mortgage of

MAN

k. n.
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MAN. all the lands covered hy the said patent ... to au ch person ... us

K. B.
1913

shall advance me by way of loan . . . the amount- of my indebtcdii' —
and all interest thereon. . . . My said attorney is authorized to revive 
the proceeds of such mortgage loan . . . and nlso to give such pio-

l'iiMcr miasoiy notes as collateral to the said mortgage as may be neces-.tiy 
. . . or to sell all or any of the real estate . . . either by public 
auction or private sale . . . and also to execute to the purchasers ill

Prendergeet, J. deeds of grant, agreements of sale, etc.
And for all and every of the purimsets aforesaid to grant unto my - i 1 

attorney full and «U isolute power ... to do all acts and things n< •- 
sary . . . and also to commence, mstitutc and prosecute all aetimiv
suits and other proceedings. . . .

The plaintiff says that in July and August of last year, he 
agreed with (leorge N. Tracey on three separate occasions to put 
up for him on St. Peter’s Indian Reserve ten tons of hay at 
$2 a ton, of which on each occasion he received one half or $1(1. 
being $80 in all, the balance payable when the hay was measured 
by Tracey which the latter was bound to do upon notice that 
the hay was put up. The plaintiff says he put up the hay and 
called several times on Tracey to come and measure it. Having 
received from Tracey in the last days of December a letter say
ing that he did not want the hay, he says he went to see him 
on January 4, 1908, and that Tracey told him that “the man 
he had sold it to had gone back on it.” The plaintiff then said. 
“What am I to do?” and Tracey answered, “You can give me 
security on your land and when you sell it you will pay im I 
don’t want any money now.” The plaintiff then signed a ilmu- 
ment, which is 'the power of attorney in question. The plain
tiff says, “I signed a paper which he said was security for what 
I got.” He says he signed only one paper, and Moody's evid
ence seems rather to support that. He says that all that lie had 
got from Tracey was the $80 above-mentioned, then $4. and 
finally $1, at the time of signing, or $83 in all. He says

It was at Moody's store, at night. ... He didn't read the )..i|wr 
over and he gave no explanation except that he said, “Give me wemity 
and when you sell your land you can pay me.”

He also says, whatever that may mean :—
I knew there was a security, that is nil ; but 1 didn’t know the nit lire 

of the security.

(leorge N. Tracey’s version is that, after he bought tie hay 
at $2, the price of it went up and that on January 4, following, 
on the occasion referred to, which was at Moody’s store, lie 
sold the 30 tons hack to the plaintiff at $8. He says lie then 
took from the plaintiff a promissory note for $230 and had him 
sign the power of attorney after explaining to him the contents 
of the document. As to how the $230 was made up, the defend
ant is very indefinite. There was, of course, $240, being for
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tin- 30 tons at $8 ; but In- says In- hud also advanced a little to MAN. 
the plaintiff besides tin- $30, and that he gave him a little more K B
at the time of settling, lie says, on examination for discovery 1913
(questions 131 and 132):— ,-----

Panic*
I took the note for *2.-»u, nnd gave him tin- difference on what I owed 

him on the hay. the differi-m-e lietwceti *240 ami *2.il> in money rigid then. Tbacey.
It wan only email . . . hetwei*n *H ami *12. nome where there.• l-ri-ndergimi ,,

Assuming Tracey's version to In- correct this reselling of 
hay at $8 a ton to tin- satin- Indian from In- had pur
chased it at $2 seems, of course, very harsh and excessive 
more so when one considers that In- did not have as much trouble 
about it as to go and measure it or look at it. and that In- with
held for nearly six months from this man one-half of the $2 
per ton, in order that, as In- says, he wouldn't run ehanees and 
if a fire occurred, the loss would not lie his. That In- made tin- 
same bargain with thirty other Indians that same fall, involv
ing some $13,(100, as I understood him to say, only seems to shew 
a deliberate design to systematically take advantage of the well- 
known improvidence of that class of people. It is true that 
the plaintiff speaks very good Knglish, is aide to read and write 
and does quite a little business in Selkirk in the way of laying 
sidewalks, moving houses and building small bridges. He. mon- 
over. states that at one time lie was willing to settle for $5(1.
But besides the direct statements of the plaintiff nnd
Tracey, there are other considerations which lead me to believe 
that the former’s contention is right. First of all, Tracey 
keeps no books to shew bis numerous transactions of last sum
mer with the St. Peter's Reserve Indians. Nor was lie able to 
produce the $250 note which lie says the plaintiff signed. Ap
parently. Moody only saw the plaintiffs execute the one doeii- 
meiit in his store. I must believe that Tracey, as he says, left 
with a firm of solicitors in Winnipeg, c-rtain papers connected 
with this suit which have since been losi ; bus there is nothing 
but his word as to there being a promissory note among them.
Then, Tracey would, unmistakably, convey the general im
pression that it was the who took the initiative in the
matter of purchasing the hay hack, which would make it more 
believable that he was taking it hack at an advance: hut Tra
cey's own letter of December It) (exhibit 2). is very fair evid
ence that this was not so. as well as of the truth of the plain
tiff's t«-stimony to the effect that Tracey told him that the man 
who was to buy it had gone hack on it, and that he. the plaintiff, 
could have it to sell it, without mention of an advance in price.

Finally, assuming that the hay was sold hack at $8, Tracey 
has not made out at all how the $250 was arrived at. I am 
fully satisfied that this amount docs not take into account the 
$30. being the second half of the purchase of the 30 tons at

2
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MAN. $2 which he owed the plaintiff, it is preposterous to say. mi
K. B.
11)13

the face of his own evidence, that he had paid that to the plain 
till' in small advances prior to January 4. lie says himself that 
he was particular to provide in his written agreement (also not

1’KiMi: produced), that he was to pay the plaintiff the second half ■
T.^r. the purchase price only on taking delivery, so as not to run 

the risk of a fire. His evidence as to the amount which he paid
l'rvmiergaet, J. to the plaintiff at the time of settling, 1 take to he purposely in

definite and evasive, and it is impossible to say whether tin- >"S 
or $12 which he mentions was all paid on January 4, or whe 
ther some of it had been paid before. Tracey realized, 1 am 
sure, that to make quite plain what advances lie had already 
made to the plaintiff, would have amounted to a confession that 
if there was such a sum as $200 mentioned at all, the $20 which 
he owed on the first purchase was not taken into account.

I find as a fact that at the time of the settlement, January 
4, the plaintiff owed Tracey $35 only, and that the power of 
attorney which the latter look was altogether different from 
the security which the plaintiff was led to believe he was sign
ing at the time.

On the other questions raised, I would only say that, sub
ject to the special statutory limitations, Indians are British sub
jects enjoying full civil rights as such, and I am also of opinion 
that the words “grain, root crops or other produce” in sees. 
38 and 39 of the Indian Act, on the principle noscitur a so, Us. 
should not be taken to cover wild hay.

There will be an order declaring the mortgage null and 
void and vacating the registration thereof, with costs to tin* 
plaintiff.

Judgment for plaintiff.

B. C. McKISSOCK v. McKISSOCK.

V. A
1013

Iirilish Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, and 
(iallihi r, JJ \. Jab, JJ. INI,

1. Husband and wife (§ II A—50)—Property riuhts—Transactions 
between—Purchase of land by wife with money furnished
BY HUSBAND FOR INVESTMENT FOR JOINT BENEFIT.

A married woman who purchases land in her own name with money 
furnished her from time to time by her husband from his wages and 
other sources, will be required to convey a half interest therein to her 
husband, where the money was given her for the express purpose of 
being invested in land for their joint benefit, share and share alike.

fSec Annotation at end of this case on property rights between hut- 
hand and wife.]

Statement Appeal by the defendant from a judgment requiring the con
veyance to the plaintiff of a one-half interest in land purchased 
by the defendant after her marriage to the plaintiff with money 
furnished by him from his wages and other sources under an
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agreement that it should lx* from time to time invested by her in 
land for their joint benefit, share and share alike.

The appeal was dismissed, Martin, J.A., dissenting.
,/. II. Senkler, K.(\, for plaintiff, re?
I{. M. Macdonald, for defendant, appellant.

Macdonald, (\J.A. :—I would dismiss the appeal. The 
rights of the parties depend largely on the facts and these, upon 
the credence given to the conflicting testimony of the parties who 
were the principal witnesses. I cannot say that the conclusion 
arrived at by the trial Judge was wrong. I think there is quite 
sufficient evidence to support it.

B. C.

<\ A. 
1913

MoKisbotk

McKissock.

Mnnloneld,

Irving, J.A. :—I would dismiss this appeal. im»». i.a.
As to the ground that the pleadings will not support the 

judgment, the pleadings were amended or taken as amended— 
at the trial so as to include the ground upon which the learned 
Chief Justice proceeded.

Where leave to amend is given at the trial, the terms of the 
amendment ought to be written out: see Ilgams v. Stuart King,

2 K.B. 696, a rule of practice that has been recommended 
by members of this Court on more than one occasion. It is a 
matter of regret that more care is not observed in these matters. 
Proceedings should be conducted in one Court with due regard 
to the fact that later on they may be examined into by a different 
Court. Lord ('ranworth, who had beei. a Baron of the Court of 
Exchequer, a Vice-Chancellor and a Lord Justice of Appeal, 
and was then the Lord Chancellor, said: —

I will mimrk even at the hazard of that obloquy which attaches in 
the present day (1854), and not improperly attaches to mere formalists, 
that I should he glad to see strictness and accuracy and precision of state
ment in all pleadings, as being, in my opinion, alike conducive to the bene
fit of litigants, the furtherance of public justice, and the great convenience 
of Courts of justice.

The application to amend was made before the cross-examin
ation of the plaintiff, practically at the beginning of the trial, and 
I think all parties proceeded on the assumption that the amend
ment had been allowed. It is not difficult to draw the inference 
that the amendment was allowed, as no objection was made, 
and as it would have been impossible in my opinion for the learned 
Judge to have refused to allow it. As to the proper time to ask 
for an amendment, see Rainy v. Bravo ( 1872), L.K. 4 1\( \ 2S7,298;
Edevain v. Cohen (1889), 41 (’h. 1). 563, affirmed by the Court 
of Appeal (1890), L.K. 43 Ch. I). 187.

The disputes between husband and wife over savings accumu
lated whilst they were living together are difficult cases to deal 
with. 1 had to try one in 1907—Dudgeon v. Dudgeon. The 
reported cases on the subject as may be imagined run a long way

72
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back, but I shall content myself with citing two or three case- 
only. Slanning v. Style (1734), 2 Eq. (’as. Abr. 166. The hu 
band's executors brought a bill against the wife for a discover \ 
of his personal estate, and the wife brought a cross bill and insisted 
upon being admitted a creditor for 100 pounds lent her husband 
which she had acquired by her frugality, for the husband allowing 
a certain sum for house-keeping agreed by parol that what she 
could save out of that allowance, and out of the profit of all butter, 
eggs, pigs, poultry and fruit beyond what was used in the famih, 
she might apply to her own use, and the agreement being proved, 
and also the lending of the money, the Lord Chancellor (Talbot 
decreed that she was a creditor, and entitled to the money tin 
text adds “especially there being no creditor of the husband to 
contend with.”

The leading authority appears to be Barrack v. M’Culloch 
(!8.r>(i), 3 Kay & J. 110, 20 L.J. Ch. 105, where Page Wood, Y.-< . 
afterwards Lord Chancellor llatherley, said: “Money received 
by a married woman, out of the proceeds of her husband’s busines- 
or saved by her out of moneys given to her by him for household 
purposes, dress or the like, and invested by her in her own name, 
belongs to her husband,” but not so as to the moneys saved In 
her out of the income of her separate estate and so invested.

This ease was recognised in Brooke v. Brooke (1858), 25 Rea\ 
342, 346, 27 L.J. Ch. 639; and followed in Birkett v. Birkett (1908 
98 Law Times 540, where the husband, when in England, wa* 
in the habit of giving his wife all he earned, receiving back such 
sums as he required when he asked her for money; that after lie 
went out to South Africa he remitted money to her for the main
tenance of herself and family without any instructions ils to what 
she should do with the surplus. Later they separated. It was 
held that the savings from the moneys remitted from South Africa 
belonged to the husband.

Martin, J.A. :—1 would allow the appeal.

Clalliiier, J.A. :—1 see no reason to interfere with the findings 
of the learned trial Judge, who, in my opinion, came to the right 
conclusion.

The appeal should be dismissed.

McKiskotk

McK INHOCK.

Appeal dismissed, Martin, J.A.. dissent!//</.

Annotation Annotation—Husband and wife (# II A—50)— Property rights between hus
band and wife as to money of either in the other's custody or control.

11n-band 
ami wife— 
Property 
rights

Wife ha tying vuxtodg or vont rot of husband'll inoneg.

Vnder nee. 10 of the Im|M>riiil Married Woimin'it Property Act of I'''..! 
(46 & 40 Viet. eh. 75). where any investment is made by a wife in >. r
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Annotation! am tin uni)—Husband and wife ($11 A—50)—Property rights
between husband and wife as to money of either in the other's custody
or control.

own name with money belonging to her husband without hi* consent, any 
■bulge of the High or County Court may order the investment ami divid
end*, or any part thereof, transferred or paid to the husband: III Hal*- 
lairy’* Iaiw* 404. Ami any saving* of a married woman made while living 
with her husband, from the proceed* of hi* business, or from an allowance 
by him for housekeeping expenses, dress or the like, belongs to the husband, 
although invested in the name of the wife, unless it appear* that he in 
tended that such savings should lielong to the wife a* a gift from him: 
Id Halshury*» l<aw* 338; It run ran v. I.rfairrr, 34 Que. 8.0. 17.1; llarravl: 
v. McCulloch, .1 Kay & J. 111). So saving* made by a wife, from money 
remitted unconditionally to her by her absent husband, above the main 
tenu nee of the family, and deposited by her in hank in her own name. lie- 
long to her husband on a «epar.ition Is-tween them taking place: Birkett 
v. llirkett, 08 L.T. 540. And where a married woman sold chattels belong 
ing to her husband, who was of unsound mind. not *o found, and
applied tlie proceeds to her own use. on the death of her husband hi- re 
presentative is entitled to recover the proceeds of such sale from the wife’s 
executor: He William*. William* v. Stratton. 50 I*.f, Ch. 405. The general 
rule in the United State*, a* shewn in the annotation to the case of Ford 
I.umber d Mfg. Co. v. Curd. 43 lawyers' Heport* Annotated 085. is that 
money saved by the wife in managing the home of husband and wife, lie 
long* to the husliaml; and that, in general, properly purchased hv the 
wife therewith, lielong* to the hn-haml. and may lie reached ht his emli- 
tors.

Hut a married woman will lie entitled to sitings made by her from a 
household allowance, etc., if it appears that her husband intended that 
she -hould take it a* a gift : 10 Halshury** Litvs 358. Thu*, w here a mar
ried man permits hi* wife to have for her separate use the prolit* from 
hutter. eggs. etc.. Iie.toiid what was used in the family, and the husband 
borrow* a portion of the wife's savings, she may prove the claim against 
hi* estate, especially where there is no deficiency of assets: Slanning v. 
Stglr, 3 P.W. 337. And where a married woman i* permitted by her hus
band to retain two guineas from every tenant who renewed a lease with 
her husband, saving* therefrom belong to the wife: Slanning v. Stglr. I 
P.W. 337. And savings from money a woman swear* her husband gave her 
in his lifetime, lielong* to her : McKdirard* v. Un**, 0 (Jr. 373.

Money saved by a married woman from an allowance paid for her 
-epnrate support by her husband, from whom she was living auart. belong* 
to her and can mit lie recovered by him: Itrookc v. Itrooke. 25 I tea v. 342. 
And a wife’s savings from an annual allowance for her separate mainten
ante paid under an order in lunacy, will Is* her separate property, although 
Hie order did not expressly so provide: Ur good* of Tharp. 3 P.D. 70. 38 
LT. 807. So a wife living separate from her husband may make a gift 
of her savings from an allowance for her separate maintenance, a* if she 
were a feme *olc: (lagr v. Utter, 2 Bro. P.<*. 4; or she may di*|m*e of it 
by will : Blrt*on v. Pridgton, 1 Ch. Ca*. 118; Humphrey v. Bichard*, 23 
U. Ch. 442.

Where a married man receive* a legacy belonging to hi* wife, but not
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for her separate use. and to which, therefore, he is entitled, and gives it 
to her to care for. and she, without his consent, deposits it in bank in the 
name of her infant son by a former marriage, the husband may recover 
the dejaisit from the banker: Valla ml v. Loyil. (1 M. & W. 20. So money of 
a married man which he deposits in a bank account of his wife as executrix 
will pass, on his death, to his representative : Lloyd v. Vu y he, I,. It. 14 Kq. 
241. And where a man borrows from trustees money held for the benefit 
of his wife, without ever paying any interest on the délit, it will lie pre
sumed, in order to prevent the debt lievoming burred by the Statute of 
Limitations, that the latter gave the arrears of interest to her husband : 
Uc Dixon, Hey urn v. Dixon, [1000] 2 Ch. 561. And where a married 
woman, during her husband’s absence, carries on his business, and de
posits the profits in a bank in her own name, according to an arrangement 
between them, in order to protect it from his creditors, the money is not 
attachable by garnishment by the latter ns a debt due the husband : SI. 
Charles v. Andrea, 41 N.8.R. 100. Where a woman with money received 
from her husband purchased a homestead in her own name, and subse
quently sold it to a third person, who, before the completion of the a»ri
ment for sale, became aware that she was not a widow, the husband is en
titled to a declaration that the wife held the property as trustee, and to 
recover from the purchaser the money which, after notice of the husband'' 
claim, the latter had paid to secure an immediuite conveyance : Dudgeon v. 
Dudgeon, LI B.C.R. 179.

Husband having custody or control of wife's money.

No presumption of a gift from a married woman to her husband arise* 
from a purchase of property with or an investment of her money by her 
husband in his own name or their joint names ; and under such circum
stances the husband is to tie presumed a trustee for the lieuefit of his wh
in the absence of evidence of a contrary intention: 10 Halsbury’s Laws 
390. This rule will Is* applied where a married man receives and retains 
the proceeds of a sale of his wife's separate property without ever ac
counting for it: Hriggs v. Willson, 24 A.It. (Ont.) 521. And a resulting 
trust arises in favour of a married woman from the purchase by her ha
lm ml in his own name of a house with her money, which had been deposited 
in bank in their joint names: Mercier v. Mercier, [ 1003] 2 Ch. 98 (('.A.i.

Where a married man induces his wife to sell shares held in their joint 
names, on his promise to reinvest the proceeds in the same manner, but 
which he used without the knowledge of his wife, in part payment for land 
purchased in his own name, on his death his widow is entitled to a lien 
on the land for the proceeds of such sale: Scales v. Haber, 28 Beav. 91.

Where money bequeathed to a married woman's separate use, was lent 
during coverture on a mortgage payable to the husband and wife or the 
survivor of them, which was prepared by her husband's solicitor, and 
which untruly recited that the money lent belonged to the wife before mir- 
riage and was not comprised in any settlement, the wife executing the con
veyance without it being rend to her, or having independent advice, -lie
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may, on liemg deserted bv lier husband, have the deed declared void, and . ‘ . , • . , , , , and wifo-tlie mortgagor required to execute a new mortgage in favour of her alone: |»n,|„.rtv
Kniflht V. Knipht, 5 GilT. 2(1. rights

I'nder R.S.Xf. 1891. eh. 95, see. 5, relative to the separate property of 
married women, there is no presumption from the receipt bv a man of 
the corpus of his wife's separate estate that it was a gift ; and she may 
recover it without evidence either of a 'bargain or agreement for a loan :
Thompson v. Didiou, 10 Man. LJR. 24(1. And a man who receives money 
lielongiug to his wife will he a trustee for her in respect thereto unless 
he can shew clearly and conclusively that there was a gift of it to him :
EUU v. Ellis, (Ont.) 12 D.L.R. 219.

A woman, whose claim that her husband permitted her to carry on 
a farming business on a farm owned by him, and to treat the proceeds 
as her separate property, is uncorroborated, is not entitled to the proceeds 
of the business which her husband invested in his own name: Whittaker 
V. Whittaker, 118821 21 ( h.l). 657.

Where the trustee of a fund, the income from which was payable to a 
married woman for life, permits her husband to use a portion of the 
fund for a number of years, the wife, on separating from her husband, 
cannot recover interest on such sum, where she admitted that she allowed 
her husband to receive her income as long ns he behaved as a husband 
should, and she did not claim interest until after his desertion : Itoiclcy 
v. Untrin, 2 Kay & J. 138.

A wife’s assent to the mere receipt by her hu-dinud of a legacy lie- 
ipieathed to her separate use will not raise a presumption of a gift to him :
Alexander V. Itnnihill (1888), 21 L..T. Ir. 511 ; lloirc v. Ituice, 2 Dc(i. &
Sm. 294. And a bequest to a wife by husband of a large sum will not 
lie considered as a satisfaction of her claim against his estate in respect 
to the legacy so received by him : /foire v. Ituirv, 2 IMi. & Sm. 294. So 
the delivery by a woman to her husband of a cheque for a legacy 
belonging to her and its deposit in bank in his own name a few days be
fore his dentil, cannot be» regarded as a gift of the money to him : Green 
v. Varie!t, 4(1 LJ.Ch. 477, 4 Ch.D. 882.

But a woman who jiermits a legacy bequeathed to her to come into her 
husband's hands and to be employed by him in his business end in paying 
family expenses, will lie regardai ns having assented to such Use of the 
money, eo as to prevent her from recovering the amount of the legacy from 
his estate : Gardner V. Gardner, 1 GilT. 12(1.

Where, after the passage of the Imperial Married Woman's Property 
Act of 1870, a wife lieenme entitled in possession to a sum of money to 
which, before marriage, she was entitled to in expectancy, and joined with 
lier husband in petitioning the Court of Chancerj to pay it to him in his 
own right, ho became vested with the money by virtue of such petition :
Lane v. ttakes, 3(1 L.J. 72(1. And where a married woman, who was en
titled to a separate property, joined with her husband in appointing an 
agent to receive the rents, and the latter deposited them in a bank, from 
which the husband drew them and appropriated the money for pur|K>xes 
of his own, the balance on deposit at his death will belong to his estate,
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by reason of his wife's acquiescence in bis conduct: Hertford v. .4rmaugh. 
13 Sim. 1543. And a gift will be presumed • hero n married woman, umb i 
a power, permitted shares of stock to Le transferred to herself an 
husband, and then consented to the latter sidling them, and he appropriated 
the proceeds of the sale to his own use: Hale V. sheldrake, 00 L.T. 202. >■> 
the written assent of a woman to the payment by trustees to her husband 
of a fund from which he was entitled to the interest for life, with re 
mainder to her, will relieve the trustees from liability to the wife for mak 
ing such payment: Crestcell v. Dcwell, 4 (BIT. 400.

Where stock, to which a woman was entitled to the separate use. was 
improperly transferred by a trustee into the joint names of himself an 1 
her husband, and the latter received the dividends until the death of tin- 
trustee, when the stock was sold by the husband, and, without the know 
ledge of his wife, the proceeds were applied by him to his own use, on hi- 
subsequent desertion of his wife she is entitled to recover front her hu- 
band and the estate of the deceased trustees the arrears of dividends 
accruing since the sale; and to have the trust fund replaced; not with 
standing it might In- presumed that she assented to her husband's actual 
receipt of the dividends while the stock was intact, yet no such assent 
could be presumed after its sale: Dixon v. Dixon, 48 L.J.<’h. 592. 9 Vli.P. 
587. And where a married man, who was a trustee for his wife, applied 
the capital belonging to her estate to his own use, and, although she 
wished to give him the money, he refused to accept it, and always spok.- 
of it as belonging to her. he is to lie regarded as a trustee for his wife, 
and after his death she may prove a claim against this estate for the capi
tal together with interest thereon from his death: He Hlake. Illnk< \. 
Doirrr. (It) LT.X.S. «03.

A married man who receives his wife's separate income and applies 
it for their common lieneflt, is not answerable to the wife therefor: Ellis v. 
Ellis (Ont.), 12 D.L.K. 219; Donne v. I.illle, 20 Beav. 1; Squire v. Dean. 4 
Bro. C.C. 3215 ; Hoi llell v. Hillard, 3 Buss. 149. And a married man will 
not lie required to account to his wife for arrears of her separate in 
come paid to him without a demand therefor having been made by the 
wife: Leo4-h V. ll’og, 5 L.J. Ch. 100; Smith v. Camel ford, 2 Ves. dr. t$9* ; 
Squiie v. Dean. 4 Bro. C.C. 320. *So a married worn m who permits her 
husband to receive her separate income or pin-money cannot require him 
to account for it, if at all. hack of the year: Darker v. White, II Ves. 2u.">: 
Toirnshend V. Windham, 2 Ves. 1; Thompson v. Harman, 3 Mvl. & K. 513. 
Where a married man is permitted by his wife to receive the income from 
a sum settled on her for her separate use. a gift of such income to tin- 
husband will lie inferred : Edtcard v. Che g ne, 13 App. (’.ILL. 385; Young 
v. Young, 29 T.L.R. 301. But where paid the husband for the purpose of 
investment for the wife it will remain her property : Young v. You mi.

In Ellis v. Ellis, (Ont.) 12 D.LR. 219, it was said that a woman who 
seeks to recover income paid to her husband and expended for their joint 
lieneflt. must shew clearly and conclusively that he received it by way of
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A gift of the dividends from stock owned by a married woman will bi- 
in fer red where, for a number of years, she permitted her husband to de- 
|M>sit them in bank in his own name, and to use the proceeds for pur
poses of his own: Cnton v. Rideout, 1 Macn. & (». 599.

A married woman may recover from her deceased husband's estate, but 
without interest, money In-longing to her which the former appropriated for 
her own use during his lifetime: Rc Flamauk. Wood v. Cock, 40 Ch.D. 
491. And money earned by a woman during the time she was deserted by 
her husband, and which he afterwards forcibly took from her, may be re- 
eovered by her: Cecil v. Juxon, 1 Atk. 278. So money belonging to a 
woman’s separate estate, which her husband took forcibly from her, the re
turn of which she fre |Ucntly demanded, may, on her husband's death, 
be recovered by her from his executors ; since her husband is to Is- regarded 
as a trustee for his v fe; and. as the money was retained without ac
counting for it, his executor cannot, under the Trustee Act, ISSN. sec. 8. 
claim the benefit of the Statute of Limitations: Wasse/I v. Leqyitt. 11890] 
1 Vh. 554.

Under the Imperial Married Women's Property Act (45 & 49 Viet, 
ch. 75). sec. 3. any money intrusted by a wife to her husband for the pur
pose of any trade or business carried on bv him constitutes a part of his 
assets in bankruptcy; the wife being entitled, however, to rank as a 
creditor in respect thereto against his estate after the payment of credi
tors for a valuable consideration: 2 Hal-diury's Laws 159, 10 iO. 434.

CHANDLER & MASSEY LIMITED v. IRISH.

tinturio Supreme Court (Appellate hi r ini on ). Meredith, f V.O.. Marlarrn, 
Mnf/ce, and 11 ml pi ns, -Id. A. June 4. 1913.

1. Thvsth ( g V—75)—Following trvht pbopkbty—Misapplication of 
COMPANY FUND»—FOLLOWING PKOPKKTY PUBCIIA8K» WITH.

Where, at the time the defendant became a shareholder in the plain
tiff company the president agreed to take his script off his hands at 
any time, and subsequently the president substituted in exchange 
shares of another company on surrender of the script, but without 
any formal transfer in favour of himself or of any one else ami paid 
therefor by cheque of the plaintiff company, the latter company 
through its liquidator in the winding-up proceeding may recover from 
the defendant the money so misapplied, where the president was the 
defendant's agent in the transaction; in such case tin- defendant may 
Is* treated as a volunteer into whose hands the property substituted 
for the trust estate may be followed.

Appeal by the defendant from the order of a Divisional 
Court (1911), 2.") O.L.R. 211. affirming the judgment of Hovd, 
C . (1911). 24 O.L.R. 513.

The appeal was dismissed.

11. E. Rose, K.C., and G. II. Sedge trick, for the appellant, 
submitted that there was no evidence that money was paid to the
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ONT. appellant. The appellant had no dealings with Chandler & Ma*.
g (7 aey Limited in connection with the matters in issue. The com
1913 panv had no right to pay a debt of the appellant’s without being 

authorised: Atkinson v. Catserley (1910), 22 O.L.B. 527; In i 
Chandler Xational Motor Mail-Coach Co., Clinton's Cla m, [1908] 2 Ch.

Massey Ltd. 515; Rc Monarch llanh of Canaria (1910), 22 O.L.R. 516, and 
9 cases there cited.

H1SI,~ A. C. McMaster, for the plaintiffs, the respondents :—Th •
Argument judgment appealed from should Is* affirmed. The appellant has 

been so implicated in the illegal dealing by the president of tin- 
respondent company with the trust fund as to 1m* liable to re 
nounce any hem-fit there might In* in the stock held by him in th 
new company. The appellant was n volunteer, not a purehas-r 
for value. Chandler, the agent of the appellant, was a party to 
the misapplication of the trust funds, and so the appellant was 
answerable for the acts of his agent : Bryson v. Waneick ami Bir- 
minyham Canal Co. (1853), 4 DeO. M. & G. 711.

Bose, in ref ly.

Meredith, C.J.O. :—The respondent company is in pro
cess of being wound up under the Winding-up Act (Can
ada), and the action is brought by the company and its liqui
dator to recover $1,000 which, as the appellant alleges, was taken 
from the assets of the company and applied to pay up shares 
which were sulreerihed for and allotted to the appellant in 
another company called Chandler Ingram & Hell Limited. That 
company was formed to take over part of the stock in trade of 
the respondent company, and part of the stock in trade was 
purchased by it; $3,200, part of the purchase-money, was paid 
by cheque of the new company ; and, simultaneously, the re
spondent company paid by its cheque the amount required to 
pay up the shares of the appellant in the new company and the 
shares in that company suhscrilied in the new by two other 
shareholders in the respondent company (II. D. Murray and 
W. J. Ingram).

This was undoubtedly, as the Chancellor found, a misap
plication of the money of the respondent company, and the ap
pellant benefited by it to the extent of the $1,000 applied to pay 
up his shares in the new company.

According to the testimony of the appellant, he was not 
aware of the way in which his shares in the new company were 
paid-up, and his account of the transaction was that, when he 
subscribed for the shares in the respondent company, there was 
an understanding between him and W. II. Chandler, the presi
dent of the company, that Ch? ndler would take the shares off 
the hands of the appellant if at any time afterwards he desired 
Chandler to do so ; that, when the new company >vas being formed,
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Chandler came to him and said, “If you will relieve me of my 
moral obligation for the $1,000 in this (i.c., in tin* respondent com
pany), I will give von ten shares in the company of Chandler 
Ingram & Hell which is being formed, and you give me back your 
ten shares in Chandler & Massey;” that he assented 10 that pro
position and gave to Chandler the scrip of the ten shares in the Massey Ltd 
respondent company ; that he joined in applying for the charter ^
of the new company, of which he became and has continued to __
be a director; that Ingram and Hell came to him and asked him 
to subscribe for shares in the new company ; that he subscribed 
for the ten shares, telling them that he was not going to pay any 
more money ; and that they said, “No, that was part of the 
understanding.”

No transfer of the shares of the in the respondent
company was ever executed by the appellant ; and it is, I think, 
a fair inference from his own testimony that he left to Chandler 
the carrying out of the arrangement by which he was to cease 
to be a shareholder in the respondent company and to become 
the holder of the same number of shares in the new company ; 
and that Chandler was for the purpose of carrying out the trans
action the agent of the appellant.

What was said by Ingram and Hell to the appellant when he 
subscribed for the new shares is quite inconsistent with the con
tention that he now makes, that Chandler was to become the 
owner of his shares in the respondent company, and, in con
sideration of his receiving these shares, was to cause to be issued 
and allotted to the appellant ten fully paid-up shares in the new 
company. As the Chancellor points out, Hell, when asked if he 
had told the appellant “that the matter was going to be put 
through by Chandler & Massey giving you a cheque for his 
stock,” replied : “I don’t know ; it was explained in that way, 
but it was understood that amount was to he transferred from 
his credit;” and to the further question, “From where?” his 
answer was: “From the old company . . . transferred to our 
company . . . that the stock was going to be transferred to 
our company.”

The appellant is, in my opinion, answerable for the misap
plication of the money of the respondent company, because his 
agent, (’handler, was a party to the misapplication ; and also on 
the ground that the appellant was a volunteer in the trans
action, and that, as against him, the respondent company is en
titled to follow the property that has been substituted for the 
trust estate.

The appeal should, in my opinion, be dismissed with costs.
Meclarcn, I.A.

Maclaren, Maoee, and IIodqins, JJ.A., agreed in the result. M«ew. j.a.
Hodgin*, J.A.

Appeal dismissed.
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MAN. ReFREEDY ESTATE.

K. B.
1913

Manitoba King's Bench, I'remlcrgast, J. September 22, 1913.

1. Wills (8 III ti 2—127)—Devise and legacy—Nature or estate ok
INTEREST CREATED—ENLARGING OR REDUCING BY OTHER PROVISION
—Devise to wife—Later clause empowering executor to ski i.

A widow will take an absolute estate in the property of her lm- 
band, including the income therefrom, to the exclusion of the latter's 
children, under a devise to her of all of the real and personal estate 
of which he should die possessed notwithstanding a subsequent eluu-r. 
hut which was without words of gift, to the effect that the executors 
might dispose of the real anti personul estate at any time when tie , 
should deem it most advantageous, and that they should manage it 
for the 'best advantage of the testator's heirs until disposed of; «-inn- 
the latter clause, being without words of gift, must Ik* construed nut 
ns cutting down the estate previously granted, but merely as a din 
tion to the executors to handle the estate, until the payment of debt-, 
in the same manner as it would have Imhmi their duty to do in tlx- di
sc nee of such clause.

2. Wills (8 111 II 2—170)—Devise and legacy—Encumbered real khtaii;
—Management clai ei.

A widow, under a devise to her of all her husband's reil and per
sonal estate, is entitled, to the exclusion of his children, on the pm 
ment by the executor of the debts, to receive the jiersonnl property 
and to have a conveyance of the real estate, even though encumlien- !, 
on her making arrangements with the mortgagee to look to the Intid 
for the payment of his debt, notwithstanding such devise was followed 
by a subsequent clause, hut which was without words of gift, nu ll 
orizing the executors to disjMise of the real and personal estate at any 
time they should deem it to lie most advantageous; and that until its 
disposal that they should manage the estate fo the best interest of 
the testator's heirs ; since -the executors were empowered by the lut -t 
clause only to handle the estate until the payment of debts.

3. Wills (gill—75)—Inconsistent gifts in a will—Intention of
TESTATOR.

Where there are inconsistent gifts in a will, the last gift will ord i 
arilv prevail and will operate as a revocation of the first, but it n i-t 
lie reasonably clear that the testator so intends.

4. Wills (§ III B—si)—Description of beneficiaries ah “iikirs."
The use of the word "heirs” in a will is not always limited t ■ it- 

technical sense, but may Is* synonymous with legatees or devisees.

Statement Application by the executors of the will of Louis F reedy, 
deceased, under rule 994 of the King’s Bench Act, to have cer
tain questions determined with respect to the proper const ruc
tion of two clauses of the said will.

The material in support established that the deceased left 
surviving him a widow and one child, now five years old, that all 
the debts have been paid, that there is of real estate only one 
quarter section of land which is mortgaged, and that the exe
cutors are unable at the present time to sell the property at 
what they would consider a reasonable price.

The two clauses in question were as follows:—
/ give, devise and bequeath all mg real and personal estate of irh ■ h 1 

mag die possessed in the manner following, that is to sag: To my hidmed
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wife Jennie Freedy of tlie Post Office of Dry Hiver in the Province of Muni-

I hereby Authorize my executors to dispose of my real and personal 
estate at any time which they shall deem most advantageous, and until 
Mich time as they shall dis]mse of it to manage it for the liest advantage 
of my heirs.

These two clauses were immediately followed by another 
one in these terms :—

All I hi- residue of my estate not hereinbefore disposed of / gits', derise 
and bequeath. .

The will was on a printed form—the words underlined above 
being printed and the others hand-written in the will, and the 
last clause (that with respect to the residue) contained only 
the printed words of the form, and was left uncompleted as 
shewn.

The object of the petition was to have determined : first, what 
interest the widow and the child respectively take in the real 
and personal property and in the income deriving therefrom ; 
and second, what disposition the executors should make of the 
property—sell it, hold it or transfer it to the widow.

L. J. Elliott, for executors.
A. Sullivan, for official guardian.
A. C. Ferguson, for the widow.

Prenderuast, J. :—There has been a written memorandum rrendergut. j. 
of argument put in by counsel for the widow, and I may say 
that I agree not only with the conclusion it reaches that she 
takes all, but also with the trend of the reasons advanced in 
support of that view—except, that 1 would say that, in sec
tion 22 of the Devolution of Estates Act, which defines the ex
pressions “heirs,” “heirs and assigns,” etc., in “an instrument 
to which a decedent was a party or in which he was interested,” 
the word “instrument” was not meant to include wills.

There can In* but the one view taken of the first clause sub
mitted, and that is that as far as it goes the gift to the widow 
of all the testator’s property, both real and personal, is absolute, 
and the words used are as direct and unambiguous as they 
could possibly be. This is, moreover, strengthened, if it can 
possibly be so, by the fact that the t stator did not make use 
of the residue clause, but left it blank, although the scheme of 
the printed form which he adopted clearly suggested that here 
was the proper place to dispose of anything not already dis
posed of in the preceding parts of the will. There is, however, 
the other clause which has occasioned the present application.
It is to be first noted that whatever may be its effect, this clause 
does not—differing from the first clause in this essential respect
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Prendergaat, J.

—contain any express words of gift, devise or bequest. So that 
all that could be urged in support of the view that it purports 
to give something to somebody else than the widow, must In* at 
best a matter of implication. But the rule that where there nr 
two inconsistent clauses in a will the later clause revokes tin- 
previous one, is subject to the qualification that the implication 
be a necessary implication and that it be reasonably clear that 
the testator intended to revoke the prior gift: Itc Farrell, I 
D.L.R. 760.

The first part of the clause does not raise any question. It 
is clear. It merely authorizes the executors “to dispose of my 
real and personal estate at any time which they shall deem most 
advantageous.” The difficulty, if any, lies in the construction 
of the following words : “and until such time as they shall dis 
pose of it to manage it for the best advantage of my heirs” 
the words “manage” and “heirs” calling particularly for eon 
sidération. This phrase, as already observed of the wliolv 
clause, contains no words of express gift, so that its effect as 
such must be implied. But a gift of what ? Assuming that tin- 
word “heirs” means the infant, is it a gift of the real and per
sonal estate or of the rents and profits deriving therefrom ? If 
a gift of the rents and profits only, it would be a most precarious 
gift indeed, as the executors could cut it out by disposing of tin- 
real and personal estate at any time, within a month perhaps of 
the testator’s death.

But neither does the phrase as a whole, nor the word “man
age” necessarily suggest rents or other revenue. The word 
“manage” may mean, as well, to hold in a state of preservation, 
to keep harmless, to save from deterioration. Reading it in this 
sense with the context “for the best advantage of my heirs,” 
it would then amount to a gift of the whole estate to the infant. 
But that would mean, on the strength of the loosest implication, 
based moreover on an ambiguous term, the total revocation of 
the direct gift to the wife, which is expressed in the clearest 
terms known both in common language and legal terminology.

Where an absolute interest is given by a will, it will not In
cut down except by distinct -words : Adshead v. Willetts, 9 W It. 
406.

An absolute gift in clear language in a will is not taken away 
unless by language equally clear : Kxver v. Oldfield, 4 DeG. \ d. 
30. See also Williams on Executors, 10th ed., 125 and 831.

But the use of the word “heirs” is not always limited to 
its technical sense. It is commonly used by laymen to indicate 
persons entitled by will or otherwise to share in the estate of 
decedents, and may be regarded as a synonym of “legatee.” 
Graham v. DcYambcrt, 17 South. 355. Popularly the term often
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includes, devisees, the persons who it re made heirs; lint (1rs facti: MAN.
Clark v. Scott, 07 Pa. 440.

Where the etVeet of interpreting “heirs” as meaning child- mis
ren or heirs of the body would he to defeat the clearly expressed ~
intention of the testator and to reduce an express gift in fee Frkkdy 
simple to a lesser estate, the Court should hardly feel authorized Khtatk. 
to do so: Walsh v. Mc('utch(on, 41 Atl. Pep. 813. rnmâüjLi..

Here the gift in fee simple would not only he reduced hut 
annihilated. Viewed in the light of this construction, the clause 
does not conflict with the absolute gift of the whole estate to the 
wife. It simply means, which would he the executors’ duty even 
without that clause, that they should handle the estate until the 
debts are satisfied. As to the other question concerning the 
rights of the executors to retain the property, this at most is a 
discretionary power as shewn not only by the general tenor of 
the will, hut also by the use of the word “authorize” which of 
course implies no direction. The executors should convey the 
property to the devisee, as was held by Boyd. (\, on the High 
Court of Ontario in Re Hamilton, 8 D.L.R. 520, 27 O.L.R. 445.

In that case, a testator by his will had given a share of his 
estate to his daughter on her attaining twenty-one, with a pro
viso that if the trustees should think it undesirable for any 
reason that such share should be paid they could defer the pay
ment of the whole or any part to such time as they should think 
best, and in the meantime pay only the annual revenue; and the 
Court held that the daughter had a present right on attaining 
twenty-one years to payment in full of the corpus, ignoring the 
discretionary power granted to the trustees : the law being well 
settled that where a sum is given absolutely there cannot be 
coupled with it a direction that a trustee of the money is to exer
cise a discretion as to tin* time or manner of payment.

I would then answer the question submitted as follows:—
As to question (a). The widow takes the whole of the real 

and personal property and the infant no part thereof.
As to question (6). The widow is entitled to have the land 

transferred to her forthwith, provided she makes satisfactory 
arrangements to have the mortgagee look to this land or to her 
for payment of the mortgage debt.

As to question (c): The executors should not retain the 
title to or manage the property itself, if the widow arranges 
about the mortgage.

As to question (d). The infant is not entitled to any share 
of the income, rents or profits from the real estate, but the whole 
thereof in the hands of the executors goes to the widow.
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MAN. As to question (c). The executors, instead of selling the real
k. n.
1013

property, should convey it to the devisee, provided she makes 
arrangements with regard to the mortgage, as above stated; and

Re
if all the debtors are paid, as the material in support of the 
application seems to establish, the personal property should also 
be turned over to her.

All the parties who have appeared on the application to have 
their costs paid out of the estate.

Order accordingly.

ONT. SPENCER v. CANADIAN PACIFIC R. CO.

8.C. 
iei i

Ontario Supreme Court ( Appellate Oiritriun ), Unlock, C.J.Ex., Clutc, 
Uiddell, and Sutherlaml, JJ. June 10, 1913.

1. Carriers (5 110 5—365)—Raogaok or vroverty ok passenger—Limi
tation OF LIABILITY FOR LOSS—CONDITION ON BACK OF CHECK —
Want of notice—Effect.

A passenger who checks his baggage on a ticket previously purchased 
is not IhiuikI by a condition printed on the check but not on the ticket, 
limiting the liability of the carrier in case of loss, where such con
dition was not brought to the notice of the passenger, and the circum
stances disclosed no assent either actual or constructive to such con
dition by the passenger.

[Lamont v. Canadian Transfer Co., 19 O.L.R. 291, considered.]

Statement Appeal by the defendant company from the judgment of 
Denton, Jun.Co.C.J., in favour of the plaintiff for the recovery 
of $350.50, in an actio in the County Court of the County of 
York for damages for the loss of a trunk and contents in course 
of carriage by the < fendant company.

The appeal w dismissed.

Argument Shirley Denison, K.C., and C. W. Livingston, for the appel
lant company:—The facts are not in dispute. The defendants 
tendered $100, and paid that sum into Court, under the terms 
of the condition on the baggage check, by which, it is submitted, 
the plaintiff is bound. The condition has been approved by 
the Railway Hoard, and 'it docs not matter whether or not it is 
contained in the ticket, as there is no rule requiring that the 
whole contract between the passenger and the company must be 
contained in any particular document. The learned trial Judge 
did not properly appreciate the effect of Lamont v. Canadian 
Trtmtfêr Co, 1909), 19 OJift 191. They referred to Rol 
v. Grand Trunk R.W. Co. (1912), 8 D.L.R. 1002, 27 O.L.R. 290, 
which was reversed in S.C. (1913), 12 D.L.R. 696, 47 S.C.R. 622,
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where the eases are collected : also to Henderson v. Stevenson 
(1875), L.R. 2 Sc. App. 470 ; Hivhardson Spcnci <V Co. v. If own- 
tree, | 18041 A.C. 217 . Hate v. Canadian Pacific A*. IV. Co. (1809), 
18 S.C.K. 697. The three eases last referred to contain the element 
of the plaintiff being misled, which does not exist in the present 
case. They also referred to Watkins v. liymill (1833), 10 tj.B.l). 
178, as a case in favour of the defendants which has never been 
overruled. | Riddell, J. :—Not overruled, hut often distinguished. 
He referred to Macnamara’s Law of Carriers, 2nd ed., p. 541.] 
The plaintiff was bound to look at the paper which she re
ceived, which shewed the condition referred to as soon as it 
was looked at. [Riddell, J., thought the check received by the 
plaintiff was simply a voucher which she was not bound to look 
at.] The plaintiff was in no way hurried. She deputed an 
agent to look after her baggage ; and it was her duty to look at 
the cheek which lie received in order to assure herself that the 
agent had done his duty. Reference to liobcrtson v. Grand 
Trank R.W. Co. (1895), 24 Can. S.C.R. 611; Mercer v. Con- 

ad’an Pacific If. IV. Co. (1908). 17 O.L.R. 585.
J. H'. Pain, K.C., for the plaintiff, argued that the 

cheek was merely evidence, and the question was one 
of fact, whether or not the plaintiff was actually apprised of the 
condition on which the defendant company relied. He re
ferred to Gamble v. Great Western A*.IV. Co. (1865), 24 U.C.R. 
407; Uaacson v. New York Central, etc., R.W. Co. 1884), 94 
X.Y. 278; Elliott on Railroads, 2nd ed., vol. 4, p. 611 it scq., 
where the cases are collected ; Smith v. Grand Trank R.W. Co. 

1874), 35 U.C.R. 547. The Watkins case has been distinguished, 
if not overruled, by the later cases ; and the Robertson case is 
not an authority which helps the appellant company. He 
referred to Skrine v. Gould (1912), 29 Times L.R. 19, and relied 
on Henderson v. Stevenson, supra, as being on all fours with the 
case at bar.

Denison, in reply, argued that there was no statute that re
quired the company to carry the baggage as well as the pas
senger. The custom has grown up here, as in England, to carry 
luggage, and is now regulated by the Railway Act, which only 
requires this under certain regulations requiring classification. 
The purchase of a ticket does not imply delivery of baggage, and 
a question of excess of baggage can only be determined with 
reference to classification. In every case where the railway com
pany has been held liable, the element of misleading has been 
involved, which does not apply here. We do not attack the 
llnidcrson case, and it is not in point here. Reference to Mowat 
v. Provident Savings Life Assurance Society (1902), 32 S.C.R. 
147, 155.
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ONT. June 16. Mulock, C.J. :—The facts are not in dispute. Mrs
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Spencer, at the Toronto office of the defendant company, paid 
the proper fare for a first-class passage for herself from Toronto 
to St. Thomas and return, and was thereupon handed a return

Canadiansa sa
ticket by the company’s agent. When about to commene, 
her return journey, she drove to the St. Thomas station in a 
taxicab, having her trunk with her. On arriving at the station 
she took her sent in the train, instructing the driver of the taxi

Mulork, C.J. cab to check her trunk for Toronto, and to bring her the cheek 
therefor. This he did, handing her the check through tie- 
window of the car. Without examining it, she put it in her 
hand-bag, and arrived at the Toronto station at so late an hour 
(midnight) that the baggage transfer agent had left; and accord 
ingly she did not apply to the defendant company for the trunk 
until the following morning. It was then ascertained that tin- 
trunk had duly reached Toronto and been placed in the com 
pany’s baggage-room, and had disappeared between the time of 
its arrival—midnight—and the time next morning when Mrs. 
Spencer demanded it. It has not been found ; and this action 
is brought to recover damages for the value of the trunk ami 
contents.

The defence is, that the trunk was delivered to and received 
by the defendant company subject to the condition on the ha4 
gage check in question, that the company “shall not be liable for 
loss or destruction of or damage to baggage for any amount in 
excess of $100 on an adult’s ticket, and $50 on a child’s ticket, 
unless the passenger stipulates valuation in excess of these 
respective amounts at the time of checking, and charge is paid 
for the excess valuation in accordance with the current tariff:" 
and that by sending the trunk under the said baggage cheek, 
the plaintiff entered into a contract with the defendant com
pany whereby it was to carry the trunk on the condition above 
quoted, and that the defendant company is not liable for a 
greater sum than $100, which amount it tendered before action, 
and brings into Court now in satisfaction of its liability.

So far as appears, when the baggage check was delivered to 
the taxicab driver, the company’s agent did not call the driver’s 
attention to the condition in question, nor did the plaint ill' 
when receiving the cheek know, or have any reason to know, of 
the condition printed on the check. She was evidently quite 
unaware of the existence of any such condition, and regard'd 
the check as merely u receipt for her trunk.

In the absence of a special contract, the defendant com
pany, as a common carrier, became liable generally for the ft* 
delivery of the trunk. The onus, therefore, is on it to sle w 
assent, actual or constructive, on Mrs. Spencer’s part to the
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condition pleaded in modification of the contract implied by 
law. Whether there has been any such assent is a question of 
fact: llcndcrson v. Stevenson, L.R. 2 Sc. App. 470; Varktr v. 
South Eastern B.W, Co. (1870-7), 1 C.P.D. 018, 2 C.P.l). 410; 
Hate v. Canadian Pacific R.W. Co., 18 S.C.R. 097; Richardson 
Spence t(: Co. v. Rowntree, [1894] A.C. 217.

In Parker v. South Eastern R.W. Co. (ante), ns here, the 
ticket given for luggage on its face had the words “see back;” 
and on the hack were conditions whereby the defendants sought 
to limit their liability, and the Court of Appeal held that the 
acceptance of such a ticket did not, ns a matter of law, bind the 
plaintiff to the conditions, but that it was still a question of 
fact, to be determined by the jury, whether the plaintiff had 
assented to such conditions.

So in Richardson Spence c(- Co. v. Rou ntree, the respondent 
paid the appellants her passage-money for a passage by their 
steamer, and received from them a folded ticket, on the face of 
which were these words, “It is mutually agreed for the consider
ation aforesaid that this ticket is issued and accepted upon the 
following conditions,” one of which was : “The company is not 
under any circumstances liable to an amount exceeding $100 for 
loss of or injury to the passenger or his luggage.” The respond
ent brought action against the appellants to recover a sum 
exceeding $100 for personal injuries, and the three following 
questions were left to the jury : (1) Did tin* plaintiff know that 
there was writing or printing on the ticket 1 This question was 
answered in the affirmative. (2) Did she know that the writing 
or printing on the ticket contained conditions relating to the 
terms of the contract of carriageT This was answered in the 
negative. (3) Did the defendants do what was reasonably suffi
cient to give the plaintiff notice of the conditions? This was 
also answered in the negative. In delivering the judgment of 
the Court the Lord Chancellor (Herschell) says: “The only 
question ... is whether there was any evidence to go to the 
jury upon which they could properly find the answers they did 
to the last two questions. Now, what are the facts, and the 
only facts bearing upon this question which were proved before 
the jury ? That the plaintiff paid the money for her passage 
for the voyage in question and that she received this ticket 
handed to her folded up by the ticket clerk, so that no writing 
was visible unless she opened and read it. There are no facts 
beyond those. Nothing was said to draw her attention to the 
fact that this ticket contained any conditions; and the argument 
of the appellants is. and must he, this, that where there are no 
facts beyond these which 1 have stated the defendants are en
titled, as a matter of law, to say that the plaintiff is bound by
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those conditions. That, my Lords, seems to me to be absolutely 
in the teeth of the judgment of the Court of Appeal in Parker 
v. South Eastern R.W. Co., with which I entirely agree ; nor 
does it seem to me consistent with the case of Henderson \ 
Stevenson/' etc.

In principle, it appears to me immaterial whether the con 
dition which the common carrier seeks to have made part of tin- 
contract is on the face or back of the ticket, or wholly apart 
therefrom ; the real question being whether in fact the customer 
of the common carrier actually or constructively assented to 
such condition forming part of the contract, thereby vary
ing the contract, which, in the absence of special conditions, the 
law implies. Such a question must be determined in accord
ance with the facts in each case ; and, if the common carrier 
fails to shew such assent on the part of the customer, then the 
only contract governing the transaction is that implied by law.

It was argued before us that we were bound by Lamont v. 
Canadian Transfer Co., 19 O.L.R. 291. In that case a piece of 
checked baggage arrived at Toronto and was handed over to tin- 
agent of the transfer company for delivery, and a representative 
of the owner delivered to the agent of the transfer company the 
cheek for the baggage and requested him to deliver the same, 
and handed to him at the same time the charges for such .si r- 
vice. Thereupon the transfer company’s agent detached from 
the baggage the carrier’s check and accepted payment of the 
money tendered. The view of the majority of the Court was, 
that these dealings created a contract on the part of the transfer 
company to deliver the baggage, although the agent did not 
at the moment deliver a check therefor, the owner’s representa
tive having withdrawn without asking for one. About fifteen 
minutes afterwards he returned, asked for and was then given 
a check which contained conditions intended to limit the transfer 
company’s liability. The majority of the Court was of opinion 
that the contract was complete before the delivery of the cheek, 
and that the transfer company could not subsequently limit its 
liability by the condition upon the subsequently issued check. 
Inasmuch then as that check had no legal effect in respect of the 
contract already entered into, any observations on the part of 
the Court as to what might have been the effect if the facts had 
been different are manifestly obiter.

Further, the oliservations of some of the Judges in that ease 
as to the legal inference deducible from the facts in that ease 
do not bind in any other case. The facts in each case are for 
the jury, or, if no jury, for the trial Judge sitting, as here, as 
a jury.

Here the findings of the learned trial Judge are, in substance,
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to the effect that no notice was given to the plaintiff or to the 
taxicab driver of the condition on the check; that the plaintiff 
supposed the check to he a mere receipt for the trunk; and that 
obviously she in no way expressly or impliedly assented to any 
contract except such as grew out of the delivery of the trunk to 
the defendant company (common carrier), and its acceptance 
by the company for carriage.

For each of these reasons, I am of opinion that Lnmont v. 
Canadian Transfir ('o. has no application to the present case. 
There was, in my opinion, ample evidence to support the find
ings of fact of th<‘ learned trial Judge, and no ground exists for 
disturbing them.

Having reached this conclusion, it is not necessary for me to 
express any opinion whether, after the plaintiff had received 
her ticket at Toronto and travelled thereon to St. Thomas, it 
was competent to the defendant company to limit its liability in 
respect of her baggage by the introduction of the conditions in 
question into the baggage check issued at St. Thomas.

This appeal should be dismissed with costs.

Clot* and Sutherland, JJ., concurred.

Riddell, J. :—The plaintiff bought at Toronto a return ticket 
to St. Thomas, so far ns appears in the usual form and without 
condition. She travelled to St. Thomas on the defendant com
pany’s railway, and within the time limited for the return trip 
took the train at St. Thomas for Toronto. She came to the 
station in a taxicab, and the chauffeur of the taxicab, receiving 
from the plaintiff her ticket, took her trunk to the baggage-master 
at the station, delivered it over, received a pasteboard cheek in 
exchange, and along with her ticket handed this to the plaintiff 
already seated in the train. Before the train started, the plain
tiff had ample time to read the printing on the check; on the 
face of the check, in fairly large capitals, is the legend “Read 
conditions on back.” The plaintiff did not read the check and 
did not know that it contained conditions; she had had some 
experience in travelling, could read, and was a woman of in
telligence.

The trunk arrived at Toronto, but was lost while in the 
custody of the defendant company, through its negligence.

Fpon the reverse of the cheek, in plain print, is a condition 
in the following language: “The company shall not Ik* liable 
for loss or destruction of or damage to baggage for any amount 
in excess of $100 on an adult’s ticket . . . unless the pas
senger stipulates valuation in excess of these respective amounts 
at the time of checking, and charge is paid for the excess valu
ation in accordance with the current tariff.”
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The défendant company tendered $100 in full; this was re
fused and an action brought resulting after a trial before Judge 
Denton without a jury in a verdict for $350.50.

The defendant company now appeals. It is not disputed 
that by our law “the relation of passenger and public carrier 

Canadian . . . entitles the passenger to have his personal baggage
Pacific transported at the same time without any additional charge for 
K ( the freight:** CarlisU v. Grand Trunk R.W. Co. (1912), 1 D.L. 

iiuiork, c.j. R. 130, 25 O.L.R. 372, at p. 374.
The stated case in Gamble v. Great Western 7f.1V. Co., 24 

U.C.R. 407, at pp. 407, 408, accurately states the law: A 
. . . passenger ticket . . . entitled him and his luggage 
to be carried . . .** We need not, therefore, inquire into the 
origin of this law, which is thoroughly settled—or compare it 
with the origin of the rule in England, for which see Hodges on 
Railways, 7th ed., voL 1, p. 586; Brown & Theobald, 2nd ed., 
pp. 319 sqq.

Before the Act of 1903,3 Ed w. VII. ch. 58 (I).), the railway 
company could limit its liability by a contract entered into with 
its passenger. That Act, by sec. 275, provided that no such con
tract should relieve the company unless “such class of contract’* 
had been approved by the Railway Board. This provision did 
not in any way modify the previous law as to the necessity of a 
special contract being entered into—the effect of the section 
being simply to cause any such contract to be ineffectual to 
shield the company unless it was such as the Board had ap
proved. In other words, when a railway company claimed that 
it was relieved by reason of a special contract, it was necessary, 
ns before and just as before, to prove that a special contract had 
been entered into, and, in addition, that it was one of a class 
approved by the Board.

In Wilkinson v. Canadian Express ('o. (1912), 7 D.L.R. 450, 
27 O.L.R. 283, it was held that the right given by an order of the 
Railway Board need not lie taken advantage of by the comp ny 
—the order of the Board in itself is not a contract.

I assume that the defendant company had the right under 
the order of the Railway Board to enter into a special contract 
limiting the liability to $100 for baggage—but I do not think 
that they have proved that they did enter into such a contnet 
with the plaintiff.

This is not a case in which the only right to have the baggage 
carried arose from the handing over to the plaintiff of the 
cheek and her possession of it. Her right to have her baggage 
carried arose, not from the receipt of the check, but from having 
bought transportation. There was nothing to cause her to sup
pose that the cheek contained any conditions, or that it was 
intended to be a contract or anything else but a receipt for her 
baggage, containing a statement of its destination.

ONT.

S.C.
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We were told that every one should be held to have read 
his railway cheek—that people generally did read their checks. 
Speaking for myself, I never read a check in my life till this 
one and never saw one read—nay, further, I have never heard 
of one being read until the argument of this case.

The principles and authorities have been so recently and so 
fully considered in Lamont v. Canadian Transfer Co., 19 O.L.R. 
291, that it would serve no useful purpose to go through the 
eases again. I adhere to the law as laid down on pp. 310. 311, 
of that report: “The very highest at which the rights of the 
carrier can be put is that if the customer has (a) read the 
conditions, or (b) knows that the ticket contains conditions and 
abstains from reading them, or (c) if the circumstances are 
such that he must he held to know that the ticket contains con
ditions, as, c.g., if the carrier has done all that is reasonably 
necessary to give the customer notice that the ticket contains 
conditions, or the journey is of such a character that any reason
able man would know that there must be conditions—then the 
carrier may avail himself of the conditions.”

In this case the defendants—upon whom tin- onus of proof 
rests (19 O.L.R. at p. 314)—have wholly failed to establish any 
of these prerequisites: the plaintiff did not read, did not know 
that the check contained conditions, no notice was given to the 
plaintiff or her messenger and agent of any conditions, and 
there was nothing to indicate that there were conditions or to 
lead the plaintiff to suppose that there were or might be. We have 
not to consider what the result would have been had the limita
tion of liability been contained in a ticket delivered to the 
plaintiff when purchasing the right to transportation. It may 
hi- that the issue to a pasenger “of a ticket with the condition 
plainly and distinctly printed upon the face of it, was in itself 
reasonably sufficient to give him notice. If, under the circum
stances, he saw lit to put the ticket in his pocket without reading 
it. he has now nothing to complain of except his own careless
ness or indifference”—as Mr. Justice Burhidgc says in Coombs 
v. The Queen (1895), 4 Ex.C.R. 321, at p. 325; see 8.C. (1896), 
26 8.C.R. 13.

The late Chief Justice of Ontario in Lamont v. Canadian 
Transfer Co., 19 O.L.R. 291, at p. 314, and Mr. Justice Qarrow, 
at p. 315, seem to intimate that, in their opinion, the condition 
on the ticket in that base would or might have been binding if 
the ticket had been transferred to the plaintiff when her agent 
paid for the cartage, i.e., when the contract and the only con
tract was entered into between the parties. But the majority 
of the Court of Appeal agreed with the majority of the Divi
sional Court that this rule did not apply when the ticket was
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delivered to the plaintiff after the contract had been entered 
into, and the right of the plaintiff to have her trunk carried 
had accrued.

Here, as it is said in Smith v. Grand Trunk It.IV. Co., !"> 
U.C.R. 547, at p. 567: “The liability arises from the contract to 
carry. The giving cheeks is quite as much for the convenience 
and safety of the company as it is for that of the passenger ; 
it is a guaranty to them that the right person gets the luggage.” 
As is said by Draper, C.J., in Gamble v. Great Western li.W. 
Co., 24 U.C.R. at p. 413, “The system of checking . . . must 
be regarded as introduced by the company for their own benefit, 
not for that of passengers ... to be considered only as addi
tional precautions taken by the company, beyond what is cus
tomary in England, in order to prevent the luggage from being 
given up to the wrong person.” The plaintiff had no reason to 
suppose that the check handed to her was anything more than 
this.

It is unnecessary to consider the other grounds in the learned 
County Court Judge’s judgment.

I am of opinion that the appeal should be dismissed with 
costs.

Appeal dismiss/ <1

MILLER v. HALIFAX POWER CO. Ltd.

THOMSON v. HALIFAX POWER CO. Ltd.

.Yum Scotia Supreme Court. Sir Charles Toirnshrnd, and Mcnaho-, 
Longlvii, and Hitohic, ./*/. September 18, 1913.

1. C'oi HTs | JS I('2—82)—Jurisdiction and vowkhh ok—Relation to

OTIIKR DKPARTMENTB OF GOVERNMENT—EMINENT DOMAIN —I’oWEII
TO DETERMINE NECESSITY FOB.

The question whether a necessity exists for the expropriation of ! uni 
by n company is not one to lie decided by n court in the first instance, 
hut for the (iovernor-in council, where the charter of the comp my, 
secs. 17 and 19 of ch. 113 of X.S. Acts. 1911, provide that whenever it 
is necessary that the company should he vested with land, lakes nr 
streams or land covered with water for the purposes of its business 
ami no agreement can Ik- made for the purchase thereof, the Governor 
in-council may order its expropriation if satisfied that the property is 
actually required for the business of the company, and that it i« not 
more than is reasonably necessary therefor, and that the expropriation 
is otherwise just and reasonable. (Per Townshend, Ritchie, and l>mg- 
ley, JJ.)

2. Injunction (8 II—78a)—Against legal proceedings—Condemnation
PROCEEDINGS—RESTRAINING APPLICATION TO GOVERNOR IX-COl \«TI.
FOR LEAVE TO EXPROPRIATE LAND.

The court will not enjoin « 'proposed application by a company to 
the (ioverimr-in council for permission to expropriate land or an ease
ment for the purposes of its business, us permitted by its charter, ch. 
113 of X.S. Acts, 1911, on the ground that the property sought was 
not such ns could lie acquired by expropriation, liecause affected with 
public rights, or rights already acquired by others under statutory
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grants; since the court cannot assume in advance that the Governor- 
in-counvil will exceed his jurisdiction or act illegally and grant per
mission to take land not subject to expropriation. ( Per Townahend, 
C.J.. and Longley, J.)

3. Eminent domain (§ I D 3—73)—Water and water rights— Damh.
Statutory powers of expropriation in the incorporating statute of a 

power company are to be strictly construed so us not. by mere generaJ 
words authorizing expropriation for the damming of a river, to de
prive the public of rights theretofore existing unless ,i clear legislative 
intention to abrogate public rights is disclosed in the statute. (Per 
Ritchie, J.)

N. S.

8.C.
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Halifax 
Power Co.

Appeal from the refusal of plaintiffs’ motion in Chambers statement 
for an interim injunction. The plaintiffs in their respective 
actions claimed among other things damages for trespasses com
mitted by the defendant company on the plaintiffs’ lands, an 
injunction against further trespasses and an order restraining 
the defendant from further proceeding with proposed expropri
ation proceedings.

After the commencement of the actions there was an appli
cation to Russell, J., in Chambers on behalf of the plaintiffs for 
an order restraining the defendant company, its servants and 
agents from entering upon the described lands and from further 
proceeding with its expropriation proceedings pending the trial 
of the action and the further order of the Court.

This was an appeal from the judgment of the learned Judge, 
with the exception of that portion of it granting an interlocutory 
injunction as to the building of a dam on the Hurshman lot, so 
called.

The appeal was allowed in part.
T. S. Rogers, K.C., for appellants.
II. Mellish, K.C., and F. II. Bill, K.C., for respondents.

Sir Charles Townshend, C.J. :—I have carefully read and 
considered the opinion of my brother Ritchie in this matter, 
and fully concur in the result in all respects, excepting that 
portion which would restrain the defendant company from 
petitioning the Governor-in-council for the expropriation of 
lands, etc., for carrying on its undertaking. To that I do not 
agree, but on the contrary hold that the defendant company is 
within its rights and is complying with the terms of the statute 
in adopting such proceedings. The section of the statute, eh. 
Ill of the Acts of the province for 1911, are fully given in his 
opinion as well as all the facts in connection with the case, and 
therefore it is unnecessary for me to repeat the same further 
than to refer to those portions on which my own opinion is 
based. The section under which the defendant company is pro
ceeding says that

Sir Charte* 
Townshend. C.J.

Whenever it shall he necessary that the company should be vested with 
lands or an easement therein—or whenever it may be necessary for the
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company to acquire lakes or »tream* or lamia covered by water, . 
acquire I a ml for the purpose* of a right of way, etc., etc., and no agreeim nt 
can Ik* made for the purchase thereof, it shall lie lawful for the compum 
to apply by petition to the (Jovernor-in-council, shewing the situation ..f 
the land*, lakes or streams or land covered with water required for • it* 

purposes of the company, a description thereof by metes and bounds. ! .■ 
names of the owners or occupiers thereof and any encumbrance* tliei n 
that may Ik? known to the company and the amount which the comptnv 
has oirered to pay the person or persons owning or omipying the same ml 
praying for the expropriation thereof.

Then follows sec. 19, providing that 
•A commissioner shall bear all pirties interested and report the evidn ■ 

to the (lovernor-in-council, and the (Jovernor-incouncil if aatislled the 
property or easement sought to Ik* expropriated is actually required fur 
carrying on the works of the company, and is not more than is reason,. \ 
necessary therefor, and is otherwise just and reasonable shall thereii|»>n 
by order-in-council, etc., etc.

It is not disputed that the defendant company have in tli* ir 
petition complied with all these conditions. It is now contended 
by the plaintiff company that before the defendant company 
can so petition the Governor-in-council for expropriation, that 
there must be a judicial decision that it is “necessary” that 
these lands, etc., should be expropriated. That whether it is 
“necessary” for the works of the company is a preliminary 
question which the Courts must investigate and decide before 
any application to the Governor-in-council can be made.

This certainly would be a novel proceeding, and I cannot say 
that I am clear how such a question could be brought before lh<* 
Court in the absence of any procedure for that purpose, un
less, possibly, an action for a declaration might he instituted to 
which I see many objections. However that may he, the ques
tion now before the Court is whether the Governor-in-coimvil 
is not constituted by the statute a special tribunal or authority 
for that purpose, viz., of judging and deciding as to the neces
sity of such lands, etc., etc., for the company’s works. Re
curring to the section of the Act, “Whenever it shall be neces
sary that the company should be vested with lands, etc.,” I in
terpret these words ns meaning that whenever the time comes 
that the company in the course of its operations of itself finds 
it necessary that it should be vested with lands, etc., then it 
shall petition, etc., etc. The necessity is what the company it
self feels or experiences in carrying out its undertaking, and 
the company when it comes to that conclusion that it is “neces
sary” must then resort to the authority specified in the statute 
There would be many things the company would have to ar
range and settle before the necessity would arise to have lands 
expropriated and the word “necessity” is used in the statute 
merely to express when the time for expropriation arises. More-
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over, it seems to me very clear that the statute in this section 
distinctly provides that the Governor-in-council are to be the 
judges of the necessity, or whether it is “necessary” for the 
company to acquire such lands, etc. Otherwise, what force is 
to be given to this language :—

Whether it it actually required for carrying out on works of the com
pany and is not more than is reasonably necessary therefor, and is other
wise just and reasonable.

A very wide discretion and authority are by these words 
conferred on the Governor-in-council, giving to that body the 
most ample powers to deal with the very matter now sought to 
be inquired into and determined by the Court. Is it to be sug
gested that there are two tribunals to settle the question of whe
ther it is “necessary”? The Governor-in-council are certainly 
given that power. Assume that body decides in the affirmative 
and the Court in the negative, in what mode is the matter to be 
finally settled? If, when it comes before the Court in the first 
instance, the decision should be that it was necessary, and when 
the company go to the Governor-in-council that body decides 
that it is not necessary which decision is to prevail ? These con
siderations convince me that at this stage the Court cannot 
interfere. No doubt, if there should be any excess of jurisdic
tion on the part of the Governor-in-council the Court could and 
would interfere by restraining the defendant company. But 
it is time enough for that interference when such excess has been 
shewn. I make this observation in relation to the contention 
made and upheld by my brother Ritchie as to the injury to pub
lic rights and rights already acquired by others under statute. 
These are serious questions and I admit their force, but I am 
not to assume in advance that the Governor-in-council will act 
illegally if it be illegal to expropriate such rights. No doubt 
such arguments will be made before that body when the matter 
comes before them, and, in my opinion, great weight must he 
given to them. If, notwithstanding, these rights are expro
priated, then it will be open to the plaintiff company or any 
other person on behalf of their own rights or the public to come 
to the Court and have the legality of the expropriation deter
mined by judicial decision. In the present proceedings it seems 
to me, as remarked at the argument, putting the cart before the 
horse. My brother Ritchie cites with approval, as in point 
here, the case of IIalley v. Iiatts, 13 Ch.D. 498, cited by plain
tiff company’s counsel. With all respect, I am unable to agree 
that that ease covers the present one. I have not the case be
fore me, but as I recollect the effect of that decision, it was that 
a defective notice deprived the special authority of jurisdiction 
in the matter before them. There were further observations by 
Jessel, M.R., but as I understand nothing further affecting this
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case was decided. It may be that, if any defect had been shewn 
in the present application, the Court would restrain the parti- s. 
but nothing of that kind was contended. I do not deem it neces
sary to discuss the other questions arising in this case. As I 
have already stated, I agree with Mr. Justice Ritchie that the 
order below should he amended in these respects.

As to the costs, I think there should he none to either party. 
My reasons are, first, that I do not concur in the sufficiency of 
Mr. Justice Russell’s grounds for refusing an injunction, and. 
secondly, that the point on which I am now deciding was not 
raised before that learned Judge.

Meagher,j. Meagher, J., expressed his concurrence substantially with 
Mr. Justice Ritchie in the principles enunciated by him. So 
far as he had any doubt he would resolve them in favour of the 
statutory and public rights so that the matter might be pre
served in statu quo until the hearing. He could not agree, how
ever, that the naming of any body or individual to deal with cer
tain things took away the jurisdiction of the Court.

Longiey,j. Longley, J.:—I entirely concur in the judgment of the 
Chief Justice. Î think the Governor-in-council should have the 
matter first, and if there is any undue exercise of power then it 
will be time to apply to this Court. I think, further, notwith
standing the case of Iledley v. Bates, 13 Ch.I). 498, that it is the 
most flat intention of the law that the Governor-in-couneil 
should act first, and there exists no reason for interference at 
this stage.

I am rather of the opinion now that the land of which 
the Rower Company have received a grant from Hill will h? 
found to be more properly in the plaintiffs. Nevertheless, I 
do not think this is a reason for granting an injunction against 
cutting logs. Nothing in the incidents of the present case justi
fies us in believing that the logs cut cannot be accounted for in 
damages, and, under similar circumstances, injunctions have 
not been granted. No costs.

Ritchie, j. Ritchie, J. :—In this case an application was made to .Mr.
Justice Russell for an interim injunction until the trial. The 
injunction was granted in part and refused as to the balance of 
the relief sought by injunction. From this refusal this appeal is 
asserted. The plaintiff company claim to be the owners and in 
possession of extensive tracts of timber lands situate in the 
vicinity of St. Margaret’s Bay. The lands are described in the 
statement of claim and also there referred to as lots A, B, D, 
E, F, and G. It is alleged that the defendant company broke 
and entered and trespassed upon the said several lots of land. 
As to lot A it appears that the defendant company has title to
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one undivided moiety and as such tenant in common began the 
erection of a dam on the said lot. This was sought to be re
strained and the learned Judge has granted the injunction in 
this regard, holding that the building of a dam constitutes an 
ouster of the plaintiff company and is therefore illegal. From 
this decision there is no appeal. The defendant company claims 
to be the owner of lots E, F and O. The defendant company 
claims under its act of incorporation, ch. 113 of the Acts of the 
Province of Nova Scotia for the year 1911 as amended by Arts 
passed in 1912 and 1913 to exercise certain rights of expropri
ation and accordingly has presented a petition to the Uovenior- 
in-couneil for the purpose» of obtaining an order-in-council vest
ing in the defendant company :—

1. The undivided moiety of lot A.
2. A strip of liind ."ill fis-t wide Iwirderilig on the eiist side of the North 

Hint river living part of lot It.
3. The said lots <\ and D. which the defendant company allege lielong to 

(icrsons unknown.

The contentions in this action of the plaintiff company are:—
1. That, the proposed expropriation is not authorized by the statute.
2. That the expropriation of the said lands is not necessary within the 

meaning of the statute.
3. That in respect of lot It it is not necessary to acipiire the fee.
4. That the plaint ill" company are the owners of lots (' and I) and 

therefore entitled to notice of the proceedings to expropriate these lots, 
and that the plaintiff company are the owners and in |mssessinn ,.f lots K. 
V and <i. That the plaintiff's rights should Is* established at law before 
expropriation.

The plaintiff company claims declarations in accordance with 
its contentions which 1 have set out, and also further declar
ations as follows :—

1. That it may In- declared that the expropriation claims do not author
ize the expropriation of lots A and It to the prejudice of the plaintiff 
company itself and ns one of tin- public to the use of the waters of the 
river for the floating of logs or other like purposes.

2. That the expropriation claims do not authorize expropriation of the 
plaintiff's rights of 'ishing and that in so far as they do they are ultra

Damages for the trespasses, an injunction restraining further 
trespasses and an order restraining the defendant company from 
further proceeding with its proposed expropriation proceedings 
are also claimed.

It was urged before the learned Judge in Chambers and on 
appeal that the power
to generate, sell and deliver electricity or electric energy generated from 
steam or water power, and to build and maintain dams and make use of 
water power and generate, sell and deliver energy generated from water

N. S.
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54—13 n.L.R.
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dental to n principal object for which the company was incur 
porated. I was unable to appreciate this argument. The learned

Mii.i.kb
Judge has pointed out that the power is expressly given in tin- 
words which I have quoted. 1 entirely agree with him anil can
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not. usefully add anything to what lie has said on this point. 
Assuming for the moment that the words in sec. 17 cover this

Ritchie, J. case, then I agree with the learned Judge that the question of 
necessity is for the Governor-in-council and not for the Com!. 
Section 17 provides that when it shall he necessary that the 
company should he vested with lands or an easement therein, in
to acquire lakes or streams, or lands covered with water or an 
easement therein, for the purposes of the company and no agree
ment can lx* made for the purchase thereof it shall he lawful 
for the company to apply for expropriation to the Governor in 
council.

Section 19 provides that a commissioner 
kIiiiII heir all parties intervsti-il ami report the evidence to the (iourm.r- 
in-oouncil and the Governor-in-couneil if satisfied the pr«|M*rty or easement 
sought to he expropriated is actually required for carrying on the work» -if 
the company and is not more than is rea.sona.ldy necessary therefor an-l -> 
otherwise just and reasonable shall thereupon by order in-council, etc.

To my iniml a perusal of this section makes it clear beyond 
all reasonable doubt that tile legislature has made tin* question 
of necessity a question upon which “it shall be lawful” for tin- 
applicant to go to the Governor-in-council. It follows that in 
such a case, namely, where the legislature has pointed out n 
mode of proceeding and established a special tribunal, it is not 
for this Court to interfere to stop that proceeding by injunction. 
Mr. Rogers cited Lewis on Eminent Domain where that author 
says that when the statute does not designate the property to 
be taken, nor how much may be taken, then -the necessity of 
taking particular property is a question for the Courts. 1 do 
not think that Mr. Lewis intended to express the opinion that 
this was the law in a case where the statute in clear language 
provides that the question is for another tribunal. Hut if he 
did intend to express such an opinion I can only say that 1 
do not agree with him.

In support of his contention on this point Mr. Rogers also 
cites Flower v. London d* Brighton Bail wag Co., 2 Dr. & Sm. 
330; The Queen v. Wycombe Bailway Co., L.R. 2 Q.I1. 310; 
Fenwick v. East London Bailway Co., L.R. 20 Eq. 544.

I do not think that these cases are applicable because in 
none of them was there a special tribunal created by statute 
for the purpose (among other things) of determining tin- <|ii«s- 
tion of necessity. It therefore in those eases was a question 
for the Courts; it would he so here hut for the creation of the 
special tribunal.
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Two other importunt. and I think diflieult, questions are to 
he adjudicated upon :—

(«) t |ion tlio true construction of sec. 17. is the power of expropriation 
given under the facts of this case, particularly having in view the rights 
of the public?

(6) If the answer to the foregoing question is in the negative and 
therefore there is no jurisdiction in the (ioverimr-iii-couneil to proceed with 
expropriation has the Court jurisdiction and if so should it interfere by 
injunction to restrain the defendant company from going mi with their 
application to the (iovernor-in-mmieil?

Question (a) is the crucial point in the case, namely, is the 
language of sec. 17 sufficiently clear, particular and explicit 
to cover this case ? The words are:—

N. S.
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Whenever it shall lie necessary that the company should Is* vested with 
lands, or an easement therein for the pur|iose <>f sinking shafts for mining 
or quarrying, or putting down stops, or for lands for its shaft houses, 
machine shops or works, or for constructing an electric light and power 
plant, roads or railroads or whenever it may la* necessary for the com
pany to acquire lakes or streams or lands covered by water, or any ease
ment therein, or to aequire land for the pur|Kises of a right of way for any 
pipe or pipe lines, or for storing water thereon, or for the erection of 
pule lines, and no agreement can Is* made f< r the purchase thereof, it. 
shall Is* lawful for the company to apply by petition to the Governor in- 
cotincil shewing the situation of the lands, lakes, nr streams, or lands 
covered with water, required for the purposes of the company, a descrip
tion thereof by metes and hounds, the names of the owners or occupiers 
thereof, and any encumbrances thereon that may lie known to the company 
and the amount which the company has offered to pay the |ierson or per
sons owning or occupying the same and paying for the expropriation 
thereof.

I think this statute should receive a strict construction. It 
is true that in modern times the distinction between a strict 
construction and a more free one has been much weakened, but 
it has not disappeared in certain cases.

Speaking of the compulsory taking of land by a company 
Lord Tottenham in Webb v. Maiiclnxti r and Leeds Railway 
Co., 4 My. & Cr. 120, said:—

The powers are so large—it may lie necessary for the lienelit of the 
public—but they are so large and so injurious to the interests of indi
viduals that I think it is the duty of every Vourt to keep them most 
strictly within those powers; and if there ts> any reasonable doubt as to 
the extent of their powers they must go elsewhere and get enlarged powers, 
but they will get none from me by way of construction of their Act of 
Parliament.

I adopt Lord Tottenham's remarks as applicable to the 
charter of the defendant company. As I shall presently point 
out, the public have rights which would be affected by the pro
posed expropriation. The construction sought to be put on the
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indicated by Lord (Tottenham, which as 1 have said, 1 think is 
applicable, do the words cover the ease? If they do not. then 
the Govcmor-in-couneil has no jurisdiction in the premises.

By ch. 90 of the Acts of the Province of Nova Scotia for
the year 1875 John Volleys and others are made a body cor
porate1 under the name of “the St. Margaret's Bay Lumber and 
Driving Company,” with power to build dams and sluices and 
to improve the rivers in question so as to make them navigable 
for logs, timber and lumber and with the consent of the sessions 
to levy tolls.

It was provided that the Act should continue in force till 
1895. By eh. 141 of tin» Acts of 1895 the Act under reference 
is to continue in force until May 1. 1915.

The objects of the defendant company, so far as these rivers 
are concerned are wholly inconsistent with existing legislation 
and with rights thereby created, the original incorporators 
under the Act of 1875 and tin* predecessors in title of the 
plaintiffs. Then we have the general Act “of the conveying 
of timber and lumber on rivers and the removal of obstructions 
therefrom.” Under this Act the public have rights which 1 
think are inconsistent with the rights sought by expropriation. 
There is evidence that the sait! rivers have from time out of 
memory been floatable for logs and have been used from time 
to time, as occasion might require, for lumber driving purposes.
1 have to get at the intention of the legislature. In view of the 
existing legislation and of the rights of the publie, 1 have come 
to the conclusion that the legislature could not have properly 
intended, and this is a reason for holding that it did not intend, 
by tile general words used in s<*otioii 17 to cover this eus
If it had been so intended I think explicit and particular words, 
not general words stieli as used in this section which do not 
indicate any particular locus, would have been used to take 
away the rights of the public and the rights acquired under tin* 
Act of 1875.

It follows that in my opinion the Govcrnor-in-cotmcil his 
no jurisdiction to proceed with the expropriation proceedihim.
I may add that the company on applying for expropriation 
are required to shew
the «mount which the nmipnny ho* olTereil to p«y the jierKon or |icr*oin 
owning or occupying the ««me.

These words indicate that what is contemplated is the aequi 
sit ion of lakes or streams or lands covered with water which 
are the property of individuals or corporations. I don't know 
how the rights of the public in a floatable stream can he pur
chased.
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This conclusion brings me to thv question as to whether or 
not the Court lias jurisdiction to restrain tin* defendant in go
ing on with their application before the Governor-in-council. 
In my opinion the Court has jurisdiction.

The defendant company are applying to the Governor-in- 
council to take from the plaint ill' company its rights and pro
perty. There is no jurisdietion. as I have pointed out. to do 
this. The Court acts in /» rsniiam in granting an injunction and 
when the property of an individual or corporation is in danger 
of being taken by a body which has no jurisdiction in tin* 
premises, it is a clear case for the interference of the Court 
by restraining the party who is making the application. I 
would have no hesitation in coining to the conclusion upon 
principle that when proceedings are living taken without juris
diction the Court has power to restrain the party. Itut Mr.
Rogers has cited a case which I think is absolutely in point. I
refer to lit tilt y v. Units, 13 Cli.l). 498. I have examined this 
ease very carefully to see if it could he distinguished, but I
cannot do so. The principle is the same. It is true it was a
case of defective notice, hut this. I think, has nothing to do with 
the principle decided, namely, that where there is want of 
jurisdiction in the Court below an injunction will go. It matters 
not whether the want of jurisdiction comes from a had notice 
or from the case not I icing covered by the statute as here, or 
from any other cause.

The remaining question on this branch of the case is. there 
being no jurisdiction in the Governor-in-council because tin- 
statute has not given it. and this Court having jurisdiction to 
restrain the party, should it do so.' I think this question must 
he answered in the affirmative. The Governor-in-council an- 
entertaining the application. They have appointed their com
missioner who is acting. Shall the Court let him go on and 
perhaps great expense he incurred, all to no purpose as there 
is no jurisdiction, or shall the Court n-strain the party now 
before more useless expense is incurred ? I think it is more 
just and convenient that the injunction should go now and 
for this view I have the authority of Master of the Rolls. 
•Ieasel, in lit dit i/ v. Units. 13 Cli.l). 498.

The remaining question is as to whether the injunction 
should In- continued restraining the defendant company from 
trespassing on lots K. F. and G which it claims through Hill. I 
think the injunetion should In- continued to restrain further 
trespasses. Christie swears that these lots were logged by 
X. L. Todd & Co. for two successive years. Hill was on the spot 
hut no suggestion was made that he had any personal interest 
in the lots. The lots were purchased by X. L. Todd & Co., and 
an explanation is given jis to why the deed was taken in Hill's
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N. S. name. The dams were kept in repair by N. L. Todd & Co., and 
x (7 it sveiiLs to me that it is shewn that they had as open and notori
mi.) oils possession as it was possible to have of such lands.

Under such circumstances I think I am following the usual 
Mille» course in extending the injunction as to these lots.

Halifax The result of my opinion is that the injunction will hr eon 
Power Co. tinned as asked for by the plaintiff and the appeal allowed with 

costs.
Appeal allowed in part.

___ * Re KETCHESON end CANADIAN NORTHERN ONTARIO R. CO
Ontario Supreme Court (First Appellate Division ). Meredith, CM.it..

1913 1 laclarcn, Magee, and Hodgins, JJ.A. September 25, 1913. *

1. Damages ( g 111 L 3—258)—Depreciation—Eminent domain proceed
I nob—Railway right-of-way across farm.

The loss of time ami inconvenience of transporting the crop fr. • 
the part of the farm separated from the buildings by the constrn •: 
of the railway on a compulsory taking of a strip of land for tin- u > 
of-way, is proper to In- considered in estimating the damages «mix i'i 
so far as it clfects a depreciation of the market value of the land nut

|Idaho and W.lt. Co. v. Coey, 131 Par. Rep. 810, approved. |
2. Damages (g III L3—259)—Eminent domain—Inconvenience \nd ad

DIT ION AI. COST OF CULTIVATING FARM CROSSE» IIY RAILWAY.
In awarding damages against the railway in eminent domain ; i • 

readings in res|ieet of a railway right-of-way across a farm, tin* 
inconvenience of transferring machinery and farm implements, and iv 
like, from one part of the farm to another and the inconvenieii ••• in 
farming and cultivating the land, occasioned by the constructi> 
the railroad, are not separate items to Is- capitalized on an ascertain 
nient of a prospective annual loss to the owner whose farm is dix i 
but are to Is* considered only as factors in fixing the depreciation nf 
the market value of the remaining parts of the farm.

3. Interest (gll)—30)—On awards—In condemnation proceeding
Railway Act (Van.).

Interest on the sum awarded as compensation as of the date of tin- 
deposit of the plan and profile, should not In- given by arbitrator- i- 
a part of their award for land expropriated for railway purpo*» - 
and will lx- struck out as beyond their jurisdiction; the right to in
terest from that date is conferred under the Railway Act (Van. and 
not left to Im- determined by the arbitrators.

[Re Clarke and Toronto drey <(■ /truer It. Co., 18 0.1*15. iL'v , 
ferred to; Ite Davies and James Ray It. Co.. 20 O.l*R. 534, eon-id. 1.1

4. Appeal (g VII LI—173)—From award—Review of facts.
The appellate court, on an appeal from an award in eminent do

main proceedings, should come to its own conclusion upon all tin- 
evidence, paying due regard to the award and findings and reviewing 
them as it would those of a sulxirdimite court.

[James Ray It. Co. V. Armstrong, [1909| AX1. «24. referred to.)

5. Arbitration (g III—17)— Award— Review—Affirmance for re wins
DIFFERENT FROM THOSE ADVANCED BY ARBITRATORS.

On an appeal from an award, the latter will not be set aside merely 
'because the appellate court disagrees with the reasoning of the arbi 
♦ rotors, hut will stand if it can be supported on any ground sulliient
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ti. Evidence (8X1 K—836)—Relevancy — Similar facts — Values — 
Eminent domain.

Evidence of settlement» made liy the railway with other person» for 
parts of other farms taken for the right-of-way i» not relevant in 
expropriation proceeding» under the Railway Act ((Ain.).

7. Evidkm i: ( 8 X 0—U05)—Declarations and acts of party—Payments
IN OTHER CASES OF EXPROPRIATION—FlXINO VALUES.

The fact that one party to the issue presented on an arbitration i» 
allowed to give evidence of a class which is not relevant, does not 
entitle the opposing party to answer with the same kind of irrelevant 
testimony ; and the opposing party, although successful in the issue 
is properly refused costs <>f his irrelevant evidence.

[It. v. Cargill, (10131 2 K.H. 271. applied.)

Appeal by the railway company from an award of arbitra
tors fixing the compensation of the claimants in respect of parts 
of a farm taken for the railway at $3,328.

The award was varied.
W. C, Mi lid, K.C., for the company.
/. F. Hcllmuth, K.C., and K. (I. Porter, K.C., for the claim

ants.

The judgment of the Court was delivered by 
Hudgins, J.A.:—A great deal of strong, and, to my mind, 

justifiable, criticism was directed by Mr. Mikvl against the basis 
of the award, shewn in the reasons given by a majority of the 
arbitrators. In several cases the estimated time last and the 
amounts fixed are excessive, and no allowance appears 
to have been made for the fact that the work of the 
farm will, after a time, get back into more or less normal 
channels, and the present inconvenience will be largely mini
mised. Even the cat tie-passes and the drainage can and 
will inevitably be put right by a comparatively small capital 
expenditure which will prevent the danger and difficulty sworn 
to. Apart from that, the method of the capitalisation of the 
yearly loss is hard to take seriously, if it is an endeavour to 
ascertain the present value of items distributed over many years 
to come and subject to many contingencies.

A majority of the arbitrators have taken the total loss by 
inconvenience, etc., at $151.85 per annum, and have “ a 
sum as damages which will produce for all time that annual 
amount. If the award had to he dealt with in these aspects 

, it could not, in my judgment, be supported. Mast of 
the elements which these items represent have been held to he 
proper to he considered in arriving at compensation in similar 
cases (c.g., Re Davits and Janus Ray R. Co., 20 O.L.R. 534), 
Imt only when shewn to reduce the actual value of the land 
affected. As presented to the arbitrators, they represented only 
separate and distinct matters of inconvenience to the owner.
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The proper way of regarding them is pointed out in Idaho and 
W. Ii ail road Co. v. Conj, 131 l*ac. Repr. 810, where it is said 
that the inconvenience of transporting the crop from the part 
of the land separated from the buildings, the inconvenience of 
transferring machinery and farm implements and the like from 
one part of the premises to another, the inconvenience in farm 
ing and cultivating the land occasioned hy the construction id" 
the railroad, in so far as these elements entered into any deprt 
ciation of the market value of the land not taken, may properly 
be considered in estimating the damages.

This is further enforced by the direction in that case that 
“in estimating the damage to tin* land not taken it was proper 
to consider the entire tract of land as one farm, and to deter
mine the damages upon the basis of how the construction of tin- 
railroad would affect the whole body of land as one farm. In 
other words, the jury should consider two farms, one without 
any railroad across it, as it now exists, and the other with a 
railroad across it. as it will exist when respondent's line is 
built and in operation. This is the rule where, as here, tin- 
whole farm is in one continuous tract ami is used and fanned 
as one body of land.”

In this case the Court has to consider all the evidence which 
has come before the arbitrators in order to ascertain if tin- 
amount allowed is just. The Court cannot, it seems to me. 
deal merely with the evidence which appears to have impressed 
the arbitrators if there is other evidence upon which the award 
can be properly supported. In other words. I think this Court 
is entitled and hound to come to its own conclusion upon all 
the evidence, and is also entitled to disregard the reasoning of 
tin- arbitrators if it does not agree with it, or to adopt it if it 
so desires, or to support the award on any ground sufficient in 
law, whether or not that ground is relied on hy the arbitrators, 
provided that the Court pays due regard to the award and find
ings and reviews them as it would that of a subordinate Court 
See Atlantic "ml North-West It. Co. v. Wood, f 1895 A.( 
257; Janus Hay It. Co. v. Armstrong, 119091 A.f. 624.

The majority award of $3.328 is based upon exact figure* 
$151.85 estimated annual loss; “capitalised at five per cent. 
$3,037”—which total, added to the value of the 2.16 acres taken. 
$216, and the cost of a bridge across the watercourse south of 
railway track, $75, makes up the amount of $3,328. The arid 
trators add to the schedule of figures this paragraph 
“Taking the evidence as to the value of the farm and tin- 
depreciation thereto hy reason of the railway, there is ample 
evidence to support a finding of $4,000 in favour of tin- land- 
owners. but the arbitrators have placed their finding at $3.328 
after considering the general evidence as to eapitalisation of the 
annual loss as well as depreciation to the value of the farm.”
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The evidence to support a finding of #4.000 consists of two 
divisions : one founded wholly upon detailed annual inconveni
ence and its capitalisation ; and the other giving a lump sum 
without being tied down to items as forming its basis. No 
doubt, it is to the latter class that the arbitrators refer in the 
sentence just quoted.

The claimant H. L. Ketcheson and the witnesses Donald 
Gunn, Francis Wilson, and Herbert Finkle, make the damage 
#4,000, and base it upon detailed and valued inconvenience cap
italised. Counsel for the respondents meets the objection taken 
to this method of arriving at the result by urging that the gen
eral evidence referred to in the reasons for the award would 
support it.

I have gone over the evidence to see if an award of #3,328 
could l>e properly based upon it; and it appears to consist of 
what the following witnesses say. namely, Hansom Vandervoort. 
James 'Boyd, Merritt Finkle, Harvey IIogle. George Gunn. 
George Ostrom, and Morley Potter. It cannot be said that there 
is any divergence of views among these witnesses. Indeed, the 
unanimity with which they agree on #4,000 is somewhat remark
able. But no evidence was called by the railway company, ex
cept as to the trustworthiness of the calculations of some of the 
witnesses. No one has, on behalf of the railway company, called 
in question the general fact of depreciation. Indeed, this evi
dence appears in the testimony of one of the company's wit
nesses, Frederick F. Clarke, an Ontario land surveyor :
Has there ever been a time since the railway was constructed, 
to your knowledge, that the cattle could go through (the cattle- 
passes) ? A. Not to my knowledge.”

As I have said, I think that the objection to some of the 
items and to their method of presentation is well-founded, and 
that the method of arriving at a capital sum cannot be defended. 
Nor can I, after perusing the evidence, disabuse my mind of 
the conclusion that the views of the different witnesses are the 
result of more or less communication among themselves, and 
that these views represent more a consensus of opinion, edu
cated upon the subject, and backed up by general agreement, 
than the individual views of men who have independently 
arrived at a conclusion.

I cannot say that this is wrong. Much evidence before the 
Court is insensibly coloured in just the same way. Had there 
been a reasonable amount of evidence on behalf of the railway 
company that the depreciation was represented by a far smaller 
figure than #4,000, it might have been possible to reduce the 
award. But to do so on the present evidence could only Ik* ac
complished by disregarding the general evidence already men
tioned and then attempting a criticism of the detailed figures;
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which would lead to no good result, if, as i have indicated, they 
represent calculations which are no true basis for an award of 
this nature.

While not satisfied with the amount awarded nor with the 
method by which it has been arrived at, I do not think that we 
can find any safe ground for refusing to accept the uncontra- 
dieted evidence of those who have given their opinion as to the 
amount of depreciation suffered by this farm.

The result is that the award must be sustained, but upon 
grounds which did not receive the principal share of the arbi
trators’ attention.

Upon the question of interest, I think the arbitrators have no 
jurisdiction to give interest as part of their award. The right 
to interest and costs is statutory ( R.S.C. 190(1 eh. 37, secs. 192. 
199; 8 & 9 Edw. VII. (D.) ch. 32, sec. 3) ; and, as payment « f 
the amount of the award is in some cases necessary to vest, tit!• 
in the railway company, nothing more should appear in the 
award than what the arbitrators have jurisdiction to fix. The 
provision as to it should he struck out: He Clarke and Toronto 
Grey and Bruce 11. Co., 18 O.L.R. (128. I do not think that 
the judgment of this Court in Be Davits anti Jamts Bon lit/. 
Co., 20 O.L.R. 534, intended to lay down any rule to the con 
trary.

In taxing the costs, regard should he had to the fact flint 
the evidence given of settlements with other persons for 
parts of other farms taken, was not relevant evidence. Roth 
parties participated in it; and, although the railway company 
first introduced it. that did not give its opponent a right to 
reply in kind: Btx v. Cargill, [19131 2 K.B. 271.

The direction for payment to the life-tenant and remainder
men, if improper—and 1 do not say that it is—cannot override 
the provisions of the Railway Act which enable a railway com 
pany to protect itself against apprehended claims. See secs. 
187, 210, 213, 214.

The provision as to interest will be struck out, otherwise the 
appeal will be dismissed with costs.

J ltd g men t accord i nghj.

REX ex rel. FITZGERALD v. STAPLEFORD.
Ontario Supreme Court. Ititlrirll, ./., tn Chamber». June 10. lfH 

1. Emotions (8 111)—75)—Emotion fra vos—-Corbitt crxctick- Km
PLOYMK.XT OF SCBUTIXRKR IlY CANDID.XTK.

For a candidate at a municipal election to employ and pay a smi- 
tineer is not such a corrupt practice a* is prohibited by nee.' 24'» i2) 
of the Ontario Consolidated Municipal Act. 3 Edxv. VII. eh. 10. lî.s.i». 
1014. eh. 102. the employment of scrutineers lining authorized hv see. 
170 (41 of the Act. added by 5 Edw. VII. ch. 22. and as amende»! !»> 
:i v. eh. 13 1 l! 8.0. 1914, eh. 192), where It does not appi 
sueh payment was made for the purpose of influencing the scrutineer’»
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2. Elections (gill)—75)—Election frauds—Corrupt practices—Pay
ment Il Y CANDIDATE OF DEIIT TO VOTER.

The payment to a voter by a ca ml Mate on election day of an honest 
debt is not Mich corrupt practice as is within tlna prohibition of the 
Consolidated Municipal Act (Ont.). :i Kdw. VII. ch. 10 ( R.S.O. 1014. 
eh. 102), when made without any intention of influencing the former's

3. Officers ( g IA 2—101—Ei.ioiiiility—Memoi r of mi nicipal council
—Disqualification—Interest in contract with town.

A candidate for mendier of a municipal council is disqualified under 
sec. 80 of the Ontario Von sol Mated Municipal Act. 3 Kdw. VIE ch. 
It) (R.S.O. 1014. ch. 102). if he or his partner as such, hi' an in
terest in any contract, express ,ir implied, with or on behalf of the 
corporation, but the interest must be one of possible private gain.

Motion by the relator, in the nature of a quo uvtrranlo, to 
void the election of the respondent as Reeve of the Village of 
Watford.

The motion was dismissed.
W. D. McPherson, K.C., for the relator.
John Cowan, K.C., for the respondent.

June 19. Riddell. J. :—At the recent municipal election 
at Watford. Sanford Stapleford was declared elected as Reeve 
of the Village ; Fitzgerald desires that he he unseated ; evidence 
has been taken viva voce, and the matter has been very fully 
and carefully argued on both sides. There are four grounds 
of attack : two for paying scrutineers; one for an alleged cor
rupt payment ; and one under see. 80 of the Municipal Act of 
1908.

1. The first case is that of one Bryson. He was a voter who 
had not been taking very much interest in the election—he had 
on previous occasions acted as scrutineer for Stapleford and been 
paid for it. The morning of the election Stapleford asked him 
to act as scrutineer for him at No. 2, and he did so. Both parties 
say that of course he was to he paid—that, from the general 
course of dealing in this village, Bryson, being engaged as a 
scrutineer, was entitled to he paid. Nothing was said about pay
ment ; but this is of no importance—Her c.r #•# /. Sahourin v. 
Berthiaume (1913). 11 D.L.R. «8, 4 O W N. 1201. is well decided 
and should he followed. Two or three days after the election, 
Stapleford paid Bryson .$2 “for scrutineer.” “for acting as 
scrutineer.” Bryson voted at the election ; and Stapleford knew 
that he had a vote when he asked him to act as scrutineer, which 
was about the time the poll opened—close to 9 o’clock. He was 
not given a voters’ list, but had to go down to the clerk’s office 
afterwards and get one.

The section of the statute referred to in support of the appli
cation is sec. 245 (2): “Every person who . . . makes any 
. . . promise or agreement” to pay “any person in order to
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induce such person to . . . endeavour to procure . .
the return of any person to serve in any municipal council . . . 
shall be deemed guilty of bribery.”

That the respondent did promise and agree to pay Bryson 
11TZGKRAMi for acting as scrutineer is undoubted ; and the only question is 
Stapi.kkirii. whether this was done “in order to induce” Bryson ‘‘to endeav- 

. our to procure” his return.
Kiddstli J. 1TI* 1 n ...Had it not been for recent legislation, 1 should have held, 

without much hesitation, that the payment of scrutineers, or the 
engagement of them on an agreement, express or implied, to pay 
them, is in itself a corrupt practice. They are put at the poll to 
watch ; and, while it is said not always to he the case that an 
elector votes as he prays, it must generally be that an elector 
will vote as he watches.

In the Bindley Case (1869), 1 O’M. & II. 16, Mr. Justice 
Blackburn, at p. 20, considers the effect of treating “watchers.” 
and says: “In the first place, it indirectly influences the men, 
whether voters or not ; if they are not voters, it indirectly 
influences all their friends and other voters. In the second place, 
when it is given to voters, it would, in all human probability, 
lead to an expenditure by them in public-houses and elsewhere, 
which would indirectly influence voters.” The learned Judge 
accordingly held this to be a corrupt practice.

The difference in customs of the two countries renders in
applicable much of the learned Judge’s second reason—it is 
not the custom in On! ri >. as it s.-ems to he thought to he in 
England, that a labouring man, as of course, spends in a public- 
house money paid to him. But in the first reason I entirely 
agree ; and it would he carrying judicial nescience to an absurd 
extreme to affect not to know that the hiring of a man to represent 
one at the polls implies that man doing all he can for his employ
er, including casting his vote, if he has one. A scrutineer who 
would act otherwise would he thought a “mighty mean man.”

This case was approved in our own Supreme Court in Cimon 
v. Perrault (1881), 5 S.C.R. 133; see p. 145; the Nottingham 
Case (1869), 1 O’M. & II. 246, may also he looked at.

Whether a payment to one as a canvasser is a corrupt practice 
under the Election Acts has been the subject of many decisions. 
In Regina ex rel. Johns v. Stewart . l*> O.R. 583, Mi-. 
Justice Street held that the payment to members of certain 
committees of the level sum of $2 each, irrespective of the time 
they devoted to the work and without inquiry as to whether 
they had in fact worked at all, was a corrupt act under the Muni
cipal Act, R.S.O. 1887, ch. 184, sec. 209 (2), corresponding to 
the present sec. 245 (2).

In the East Toronto Case (1871), II.E.C. 70, the West Tor
onto Case (1871), II.E.C. 97, the Lennox Case (1884), 1 Ont.

ONT.
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Elec. Cas. 41, it was held no violation of the Act to employ voters 
as canvassers. The judgment of Mr. Justice Armour to the con- 
trsry in thr North Ontario (1879 . H.B.C. 785, 801, while 
it was approved in the Supreme Court (1880), 4 S.C.R. 430, by 
Taschereau and Gwynne, JJ., failed to obtain the approval of 
the majority. If I may he allowed to say so, this decision has 
ever been a matter of regret : no one at all familiar with election 
methods can fail to. know the danger of paying voters for ser
vices, real or alleged, as canvassers. These decisions prevent 
me from holding that a payment to a voter who is for such pay
ment to endeavour to effect the election of his employer is neces
sarily corrupt.

The cases do not cover the position of a scrutineer: and I 
should have had no great difficulty in following my own judg
ment in the absence of express authority. But it seems to me 
that the Legislature has indicated a different view.

In the Act of 1903, 3 Edw. VIT. eh. 19. sec. 179 (2), the 
clerk of the municipality is prohibited from voting ; but (3) 
all deputy returning officers and poll clerks are entitled to vote. 
An amendment was passed in 1905, 5 Edw. VII. eh. 22, see. 8, 
which adds sub-sec. (4): “No person employed and paid by a 
candidate to act as scrutineer, or for any other purpose in con
nection with municipal elections, shall be entitled to vote at such 
election.” There is no section invalidating the election in conse
quence of such a person voting—and it seems clear that the Legis
lature recognised the innocence of a hiring and paying by a can
didate of a voter as scrutineer, hut put him in the same category 
as the clerk. The Legislature has said in effect : “You may hire 
and pay a scrutineer; but that scrutineer shall not vote.” Noth
ing would have been easier than to declare the paying of a voter 
as scrutineer, a corrupt act. but this is not done.

I do not find anything to indicate that Bryson was not in 
good faith paid simply as a scrutineer; and, while I may he 
permitted to say that I regret the result of the legislation, I 
think that it clears this act of the implication that it is a corrupt 
practice.

2. The ease of Sharpe, also hired and paid as a scrutineer, is 
covered by what I have said.

In neither case is there any evidence of any payment by 
reason of the scrutineer having voted.

3. Then comes the Chapman charge. Mrs. Minnie Chapman 
is a widow, a voter who was canvassed by both candidates. She 
swears that she told the respondent that she would not vote for 
him unless he paid her; that he had owed her $5 for work ; that 
she had tried to get it, and could get only $2. She had seen the 
respondent from time to time, a couple of times, about the bal
ance, and he had said before they d.c., the firm composed of the
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respondent and his son) would pay it, they had to look through 
the books. She says that when, on election day, the respondent 
canvassed her and she had replied as I have said, the respondent 
did not say anything, but went out, returned, and handed some 
money to one Warner, and Warner handed her $3, whereupon 
she went out with the respondent to vote and did vote. On cross, 
examination she says that the respondent did not speak to her, 
but to her father, and her father spoke to her, and it was then 
that she said that she would not vote unless she was paid "I 
am not going along with none of them unless they pay me.”

It seems that Warner had owed her $5, for which he gave 
an order on the respondent or his firm; when she asked for pay
ment, she was told that they should have to see Warner first ; and 
that Warner has paid $2 on account of the debt since the election. 
Warner’s story is, that the respondent on that day paid him A."> 
for a previous deal on a waggon; that “I gave her $3 and kept 
$2 for myself;” ‘‘I had no conversation with him at all, only 1 
told him that 1 wanted the money, and he said they were 
locked up; and he said, ‘I will give it to you some time to-day.’ 
I told him 1 was going away the next day and wanted the 
money.” “Q. Was there anything said about what you were to 
do with the moneyf A. Nothing at all.” The respondent’s story 
agrees with that of Warner.

The case is full of suspicion; but consistently with the ruin 
laid down in election cases, I cannot find this charge proven. 
1 am not to be taken as holding that the payment even of an 
honest debt may not be a corrupt practice under the Act. Here, 
however, while there is much to suggest, there is nothing con
clusively to prove, the improper object. The verdict then on 
this charge will lie, ‘‘Not guilty, but don’t do it again.”

4. The only remaining charge is based not on sec. 245, hut 
on sec. 80: “No . . . person having by himself or his partner 
an interest in any contract with or on behalf of the corporation 
.... shall be qualified to be a member of the council of any 
municipal corporation.”

I read this section as meaning: “Any person who or whose 
partner as such partner has an interest in any contract, express 
or implied, with or on behalf of the corporation”—and there 
should be no hair-splitting to the advantage of the accused.

“The object of the Legislature in passing sec. 80 was to pre
vent any one being elected to a municipal council whose personal 
interests might clash with those of the municipality:” per Teet 
zel, J., in Rex ex rcl. Macnamara v. Ileffernan (1904), 7 O.L.R. 
289. A similar section in the Local Government Act, 1894, 
56 & 57 Viet. (Imp.) ch. 73, was under consideration in Rex v. 
Rowlands, [1906] 2 K.B. 292. Darling, J., at p. 297, says: “The 
mischief aimed at by sec. 46 Is to prevent persons in the position
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of guardians of the poor from deriving benefit from contracts 
which they have to control.” In the sister provinces Martineau 
v. Dcbicn (11)11), Q.R. 20 K.B. 512, and Ilex ex rcl. McDonald 
v. Robertson (1902), 35 X.S.R. 348, are in the same sense.

The evidence discloses the following as the facts in this matter. 
The village people were desirous of having a new post-ofliee 
building and an armoury and drill-hall : citizens made a collec
tion and raised $500 to apply on the site for a new j>ost-oflice. 
The Dominion Government, however, took that matter into their 
own hands, and thus the $500 was not so applied. An armoury 
site had been secured of which the price was $100; it was appar
ently conveyed to the Crown, hut it turned out to be wholly 
unsuited to the purpose, although, by a mistake of the Govern
ment engineer, it had been accepted for the Government. Fast 
of the post-otliee site there was a piece of land composed of lots 
8!) (the Lawrence or ‘‘Bowling Green” lot) and 88 (the Elliott 
lot) ; tills seined to he an admirable site for the armoury. It 
was thought that these lots would cost $900; and, upon this 
being reported to the Minister of Militia, he said that it would 
not be fair to penalise the village for the mistake of a Govern
ment engineer, and that the Government would pay the difference 
between the values of the two sites, and ‘‘would deed back the 
site purchased by the town the summer previous and give it to 
them.” This was said to the member, Mr. Xrmstrong, who then 
came to Watford and went into the matter with the respondent 
and some of the citizens. The respondent tried to get options 
on the two lots Nos. 88 and 89. The “Bowling-green lot” he 
was assured of getting for $350; hut he found it impossible to 
get an option on lot 89; lie approached Elliott, the owner, several 
times, but could not get much satisfaction out of him. This was 
the state of affairs when the respondent went to the meeting 
of the county council in January at Sarnia. While it is not 
specifically so stated, it seems to have been understood all round 
that the $500 originally collected for the post-office site, having 
become unnecessary for that purpose, should be applied to pro
curing the new armoury site; Mr. Brown seems to have been the 
custodian of the fund, or at least the active agent of the contribu
tors.

During the absence in Sarnia of the respondent, Brown got 
alarmed about Elliott's lot, and told the respondent's son and 
partner: “Your father had better come down to-night and close 
up the Elliott property.” Young Stapleford called r
on the telephone, and was told : “You go to the citizens that are 
interested and be guided by them. If they say it is necessary, act 
on their views and buy the property if they advise buying it.” 
He then went to Elliott and bought the lot for $•>.>(), paying $50 
down. He says : “I took no option at all : I bought it outright.”
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0WT* As the father had said, “You go up and see Mr. Brown and find
s. c. out if we had better not purchase it,” it might he considered
lfllt that this purchase was a firm transaction; and, in any case, it
*—“ is reasonably clear that it was the firm’s money which made the

iTzoKBAu» pftrj payment. In the view I take of the case, after some liesi-
Staplkkohii. talion, 1 do not think the question of any moment. The younger 

RiddrfTj Stapleford says that lie “was merely acting for the citizens.” and 
I think he is right. What the situation was was this: the village 
or the villagers had caused to be deeded to the Crown a lot worth 
$400; the responsible Minister of the Crown had agreed to pay 
$500 of a purchase-price of $900 for a new lot. giving back t lie 
old one; the village could not legally acquire the new lot or pay 
for it; a number of public-minded citizens were willing to pay 
$500 of their own money for the benefit of themselves and their 
neighbours (not the municipality as a corporation, if that made 
any difference, and I think it did not) ; young Stapleford or his 
firm bought the Elliott lot as agent for these citizens. At thut 
moment, there was a contract between the firm (say) ami Elliott, 
another between the firm (say) and the citizens, who were repre
sented by Brown, but none, direct or indirect, express or implied, 
with the corporation.

The remainder of the purchase-money of $900, that is. $400, 
had to be raised by other means. Apparently the old armoury 
lot was not available—it had not l»een deeded back by the Crown. 
Accordingly, on the 7th February, 1913, a special meeting of 
the council was held, at which a resolution was passed “that 
Reeve and Clerk issue order on Treasurer for $400 on account 
of purchase-price Elliott and latwrence lots for public buildings, 
when our solicitor advises matter ready to close.” Thus was for 
the purpose of having the balance, $400, available at any time, 
if necessary; this sum was to be contributed by the village along 
with $500 by the citizens so as to procure a deed to the Crown of 
the two lots. The Minister looked upon it and spoke of it as a 
donation by the village to the Crown—hut, in my view, it would 
lie absurd to press this language so far as to make it mean the 
corporation of the village, as distinguished from the citizens or 
inhabitants. In common parlance we speak of a donation from 
a city, when we mean a donation from those in a city or in part 
by the corporation and in part by the inhabitants. There was a 
scheme whereby the village and some of its inhabitants joined in 
a gift to the Crown, the result of which was expected to improve 
the village. Nothing appears to bind the citizens to give iliis 
money—there is nothing in the way of an express contract, and 
I cannot find in evidence anything by which a contract can Is? 
implied between corporation and citizens. Even if there were, 
there is no evidence that the respondent or his son was one of 
these citizens. Judging from the position of the respondent and
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his public spirit, as shewn by Ills conduct, it is very probable 
; that he was one of the contributors to the fund; but I shall not 

guess so as to be compelled by a strict reading of the law to 
punish a man for an act not only innocent in itself but praise
worthy. The Court lias no option, in cases in which a violation 
of the law is proved, but so to find, with whatever results Stai-leford. 
follow in law from such finding—but it Is always loath to T.

. | , , , , | . 'll Kidd» I, J.
stamp an act as a crime which is innocent in itself and is possibly 
not in contravention of the law. Here no one pretends that the 
respondent was seeking private gain, and all he did seems to me 
just what a public-spirited citizen and municipal councillor 
should do if the law permits.

The conclusions of fact I have arrived at depend upon a con
flict of testimony in some cases—a conflict always to be antici
pated in proceedings relating to elections. We always look for a 

I curious epidemic of deafness—“I did not hear”—at such periods,
I followed by another of amnesia—“1 do not remember”—when 

an investigation is made. These phenomena are ill counter
balanced by an exhibition of unusual eagerness in calling to mind 
half-forgotten or wholly-forgotten debts and a frenzied alacrity 

! in paying them, not seen at other periods. There is rather less 
of these in this than in most eases, however; and I have had 
little difficulty in arriving at a conclusion, bearing in mind the 

| rules laid down by binding authority.
There are such circumstances of suspicion that I shall in 

j dismissing the motion do so without costs.

Motion dismissed.
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BOYD v. RICHARDS. ONT.
Ontario Supreme Court. Middleton,./., in Chamber*. June 10. 1013. S™C*

1. Specific performance (81 El—30)—Coxteact for real property— 1013
Time of essence—Relief from forfeiture.

Where the payment of the purchase money «ml interest will com- 
|H'iisii.te the vendor for default in payment under a nmtract for the 
sale of hind and the vendee ha* not disentitled himself by luchiw or 
delay from set-king relief from a forfeiture, specific |N-rformanee may 
In- decreed at the suit of the vendee, notwithstanding «militions of 
the ngreement that time should In- of the essence, that on default 
the vendor might treat the contract as cancelled, and that all pay
ments made should lie forfeited; the latter stipulation lieing regarded 
a* a provision for a penalty.

|He Dagenham (Thame*) Dock Co.. L.R. N ('ll. 1022: «ml Kilmer v.
Itriti*h Columbia Orrhartl Land* limited, 10 I).L.R. 172. [1913]
A.C. 319. followed; libelle v. O’Connor, lô O.L.R. 519, not followed.1

Action for specific performance of on agreement for the Statement 
sale of land by the defendant Richards to the plointiflf Tucker.

Judgment was given for the plaintiflf.
55—is D.L.R.
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OUT.

6.C.
1913

Boyd
v.

Richards.

Middleton, J.

If. B. Henderson, for the plaintiffs.
M. 11. Ludwig, K.C., for the defendants.

Middleton, J. :—By an agreement dated the 16th Mardi. 
1909, A. T. Tucker agreed to purchase certain lots in 
West Toronto, for the price of $1,025, payable $50 as a deposit, 
$150 on acceptance of title, and the balance in instalments, the 
last falling due on the 1st October, 1910, with interest on the 
unpaid purchase-money, both before and after the same b.,, 
ing due, at five and a half per cent. The contract contains the 
following clauses:—

“The above stipulations as to title, time, and payments ire 
hereby made the essence of this contract ; and, if any such 
stipulations are not observed by me or my representatives at the 
time specified, the vendor may treat the contract as cancel l.,l, 
and all payments forfeited, and may resell the property, without 
notice to me or my representatives, in such manner and for 
such price as they may see fit.”

“On the payment of the purchase-money and interest s 
above-mentioned, and any charges under this contract, the ven
dor shall furnish a deed of the said property to me or my .is- 
signs, without charge therefor.”

A. T. Tucker was an agent purchasing on behalf of the 
National Trust Company, trustees for a railway undertaking, 
and assigned the contract to his co-plaintiff Boyd in May, 19u9. 
Messrs. Royce and Henderson acted for the purchasers and 
searched the title, making certain requisitions within the tiun
limited. These requisitions were in due course answered : and, 
on the 15th April, $200, less some balance allowed in respect of 
current taxes, was paid over. This was $50 more than the pay
ment called for by the agreement.

The lots purchased were two of a much larger block which 
had been subdivided ; and Richards, the vendor, sold the block, 
subject to the contract with Tucker, to his co-defendant Raisons.

On the 8th October, 1909, Parsons wrote to Royce and Mender- 
son, drawing attention to the fact that an instalment had liven 
overdue since the 1st October. The letter was at once acknowl
edged by them; and they promised to communicate with their 
client ; but apparently the matter was overlooked; and nothing 
was done until the 24th November, 1910, when Mr. Parsons 
wrote Royce and Henderson giving formal notice that the agree
ment was cancelled for default. Immediately, the balance, with 
interest, was tendered. The tender was refused, and this action 
followed.

In In re Dagenham (Thames) Dock Co. (1873), L.R. 8 Ch. 
1022, Lord Justice Mellish stated the principle applicable to 
contracts of purchase in which there is a forfeiture clause, on
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default, even when time is expressly made the <‘ssenee of the 
contract, thus (p. 1025) : “I have always understood that where 
there is a stipulation that if, on a certain day, an agreement 
remains either wholly or in any part unperformed—in which 
case the real damage may be either very large or very trifling— 
there ia to he a certain forfeiture incurred, that stipulation is 
to be treated as in the nature of a penalty.”

It may be that in thus applying to cases of this nature the 
same test as that adopted in relieving against the payment of a 
penal sum stipulated for in a bond or contract, the Court really 
took a step in advance, and that Mr. Justice Anglin was right 
when in Labette v. O'Connor (1908), 15 O.L.R. 519, he says, at 
p. 542, that this case ‘‘stands practically alone.”

In Ilalslmry’s Laws of England, vol. 13, pp. 151, 152, the 
Dagenham case is relied upon for the statement that ‘‘any clause 
forfeiting an interest in property for non-payment of money is 
treated in equity as penal, and relief will be given on payment of 
the money, with interest as compensation for the delay.”

While our Court, in Labette v. O'Connor and in a series of 
cases following it, has refused to accept the statement quoted 
from the judgment of Lord Justice Mellish, the Privy Council 
in Kilmer v. British Columbia Orchard Lands Limited, 10 D.L. 
It. 172, 11913] A.C. 319, accept it without question, and apply it 
to determine a case in which the contract is substantially the 
same as that in question here. Lord Moulton draws attention to 
the fact that the contract provides for the payment of the pur
chase-price in instalments, and upon the happening of default in 
the payment of any instalment, even the last, all prior payments 
are forfeited. This, he says, makes it “a stronger case, for the 
penalty, if enforced according to the letter of the agreement, 
becomes more and more severe as the agreement approaches com
pletion, and the money liable to confiscation becomes larger.”

The case dealt with by the Privy Council is reported in the 
Court below, British Columbia Orchard Lands Limited v. Kilmer 
(1912), 2 D.L.R. 306, 17 B.C.R. 230. A perusal of the judgments 
there reported makes it plain that the views presented in Lain Ik 
v. O'Connor were fully considered, and that the Privy Council 
determined that specific performance, and not merely the return 
of purchase-money, follows on the relief from forfeiture.

As I understand the effect of these cases, it is my duty to 
relieve from the default, if compensation can be made by pay
ment of the purchase-money and interest. This has been ten
dered. I do not think that there has been such laches or delay 
as to disentitle the plaintiffs to the relief sought.

If it is necessary to find special circumstances entitling the 
plaintiffs to the consideration of the Court (and I do not think 
it is), such circumstances exist here. The land was being
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purchased, it is said, by an agent acting on behalf of trustees 
for a railway company. There never was any intention to 
abandon the project. Non-payment is clearly the result of smne 
oversight or error. The moment a notice was sent purporting to 
cancel the contract, the money and interest were tendered. No 
notices were, during the year of default, sent to the trust com
pany or to the solicitors, who were known to the vendor to have 
the matter in hand. Everything points to the view that the 
vendor wished for default, and somewhat studiously avoided 
communication with- the purchasers lest they should seek to 
remedy it.

In view of the undoubted default and of the state of the law 
upon which the vendors relied when the action was brought, the 
judgment for specific performance may well be without costs

Judgment for plaintiff.

IRVINE v. HERVEY et •!.
.V ora Scotia Supicme Court, Sir Charles Townahend, C.J., and llussill. a ml 

Hitchic, JJ. Juin ft. 11113.

1. Partnership (ft VI—25)—Dissolution—Appointment of receiver—
Subsequent payment to partner—Effect.

A payment of money to a member of a partnership after the appoint 
ment of a receiver, the dissolution of the firm, ami the restraining of 
such partner from receiving money owing the firm, of which the payer 
had notice, does not amount to a payment to the partnership so a« to 
discharge the debt.

2. Crown (8 IIA—2ft)—Liability of—Mispayment or money by tri as-
vrer—Right of true payee to declaration.

Where, after the appointment of a receiver for and the dissolution 
of a partnership, a provincial treasurer made payments of money to 
one of the partners on behalf of a contractor who was building a rail 
way under a contract with a province; the former is entitled in an 
action in Avhieli the provincial treasurer is joined as a defendant in 
his ollivial capacity, to a declaration that the money was paid la
the provincial government in its own wrong, and that the contrai tor 
should lie reimbursed therefor, although he cannot recover a judgment 
against the frown in such action.

|Il n son V. Atlornrjt-Unierai, 119111 1 K.R 410; and Burghs \ If 
torneg-lleneral, [1012) 81 L..7, 105, followed.)

3. Contracts ( 8 11 A—125)—Construction—Condition that contractée
MAY PAY FOR LABOUR ANII SUPPLIES.

A condition in a construction contract that the contractée may 
pay for “labour and supplies" furnished the contractor, does n<t »iv« 
the former power to decide what claims fall within such stipulation, 
-since that is a question for decision by the court.

4. Contracts (8 111) 4—18ft)—Particular words and phrase*. Con
struction or BUILDINGS OR WORKS — “LABOUR" PERFORMED IX
BUILDING RAILWAY—WllAT CONSTITUTES.

Where a provincial government, by the terms of a contract f--r the 
construction of a railway, before paying the contractor, is entitled 
to lie satisfied that he lias paid all claims for “labour" performed on 
the work, the word "labour" will not cover services performed by a
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commissioner appointed by the government under tin* Public 1 nquirleH 
Act. R.S.N.S. 11)00, vh. 12, to ascertain whether the contractor has 
paid all such claims; since the commissioner must In* compensated by 
the government in the absence of statutory power to charge it to some 
one else.

5. Contracts (g II 1)4—185)—Particular words and i-iiraskh—(.'on- 
STRICTION or HL'IIJHNGS OR WORKS—“LABOUR AND SUPPLIE»” FUR- 
X ISM KD IN BUILDING RAILWAY.

The term “JiUiour and supiplies” as used in a contract for the con
struction of a railway giving the contractée the right to pay for 
lalsmr ami supplies furnished on the work, before paying the con
tractor. include* the furnishing of a plant for use in the work; railway 
sleepers, 4111I coal and hay. as well as the lioarding of men. ami money 
furnished to pny labourers; but doe* not include services rendered by 
a secretary, an expert accountant, or a civil engineer, or the claim of 
a contractor or sub-contractor for work performed.

fi. Contracts (gill)4—185)—Particular words and viirases—Con
struction OK IIUII.DIXOS OR works—PaYMKNTN FOR “LABOUR.”

The word “labour” as used in a contract |>ermitting a contractée 
to pay for laJwiur ami supplies furnished a contractor in connection 
with the work, will ordinarily include only claims for manual labour.

[ Munjan v. London Urnrral dm ni bun Co., 53 L.JX}.H. 352. referred 
to.]

N. S.

8.C.
11)13

Hkhvey.

Action brought by the plaintiff Irvine against the defend- Statement 
ant Rolrert G. Hervey and the Ilervey Trust and Guarantee Co. 
claiming an account of partnership dealings between himself 
and the defendants Robert G. Hervey and the Hervey Trust 
and Guarantee Co., Ltd., and to have 'the affairs of the partner
ship wound up; also an accounting, the appointment of a re
ceiver to collect, get in and receive debts due and outstanding 
and other assets, etc., Indonging to the partnership.

In addition -to the defendants Hervey and the Hervey Trust 
and Guarantee Co., Ltd., there were joined in the action as 
defendants, the Nova Scotia Southern Railway Co., Ltd., the 
Canadian Bank of Commerce, Mackenzie, Mann & Co., Ltd., and 
the lion. G. II. Murray, provincial 'treasurer of the Province 
of Nova Scotia.

The alleged partnership was based, among other things, on 
a letter addressed by the defendant R. G. Hervey to plaintiff, un
der date of September 7, 1892. as follows:—

I propose that you join me in the Annapolis and Atlantic railway 
project on the following basis:—

The amount of capital heretofore furnished by me in connection with 
the enterprise is agreed upon and fixed at $30,000, to draw interest at 0 
per cent, per annum from this date. You to furnish the money to make 
the surveys forthwith from Shelhurn ami Sand Point to junction with Nova 
Scotia Central Railway. All money* expended by you to draw interest at 
above rate from date* of contribution of the moneys. You to lie entitled 
to elnrge reasonable rent for the offices used by the company here ami I 
to charge a reasonable amount for services.

From whatever we realize from the undertaking, whether in cash, 
bonds, stock, land or otherwise, you and 1 are first to be paid the amounts
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furni«li<»il hy mid diiv ih with intei'ent us almve. ami tliv rvmuimlvi i. »• 
divided Ih'Iwmmi us in tliv |m.|Kiitimi of three-quarters (%) t«i iiiv and 
quarter ( */4 ) to you.

The name of the company referred to in the proposal was 
clumgnl to lltv Nova Scotia Southern Railway Co., Lit!., aiul 
the road to he constructed hy tin* company was subsequently 
merged in a larger schcinv known as the Halifax ami Smith 
Western Railway, constructed by Mackenzie, Mann & ('o„ I.:.I. 
under an arrangement with the Government of Nova Scotia

One of the principal objects of the action was to restrain 
the defendants, or any of them, from paying over any pm mn 
of the sum of $195,(MX), and from transferring $75,000 of -tuck 
of the Halifax and South Western Railway Co., Ltd. to any 
other person than the receiver to be appointed without tliv 
order of the Court, with the exception of two sums mentioned.

The cause was tried before Graham, K.J., who held, aim ic 
other things, that no relief could Is* given against the pmvm iul 
treasurer, on the ground that the government revenues could 
not Ik- reached by a suit against a public officer, but permitted 
plaint ill' to amend by substituting the Attorney-General and 
striking out all claims for relief as against the provincial treas
urer.

The Eastern Trust Company was appointed receiver, and 
John T. Ross, K.C., was appointed referee.

At various times, after the making of the restraining order, 
the defendant Hcrvey received from the Government, money* 
amounting in all to the sum of $45,500, in violation of the terms 
of the order, for which the Court, on application for that pur
pose. granted an order committing him for contempt.

The present application was to vary the report of the referee.
T. S. Hog cm, K.C., in support of motion to vary report.
//. .Mcllish, K.C., contra.
T. .V. Murphy, for John Marazza.
J. A. Macdonald, for the Nova Scotia (.'oustruction Co.

The judgment of the Court was delivered by
Ritciiik, J. :—This action for the dissolution of a partnership 

existing between the plaintitl' and the late Robert G llerwy 
(whose administrator is a party to this action), was tried be
fore Mr. Justice Graham with the result that a decree was made 
on March 13, 1905, dissolving the co-partnership from that «late 
and directing the taking of accounts by this decree.

Mr. W. B. Ross, K.C., was appointed referee to take tliv ac
count ami also receiver of the partnership. By an ord« r dated 
July 28, 1908, Mr. John T. Ross, K.C., was sulistitiited as rvfeiw 
and the Eastern Trust Company as receiver.

The referee has heard all the evidence offered in respwt of
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the matters directed to he enquired of by him and has made his N. S. 
report which is now before the Court on the plaintiff’s appli- ^7 
vail ion to vary it. The plaintiff’s objections to the report an- 
.set out 'in his notice of motion to vary, of date September 5,
1912. iKv.Nr

It is quite unnecessary to recapitulate the history of this Hkkvkv. 
case up to the present time, inasmuch as the referee has. in his 
report, given, with great care, and in detail, all the facts, or- 1
ders, judgment and documents of every description which wen- 
used or would lie necessary in acquiring the full information 
requisite for the proper consideration of the questions involved.

It should, however, he mentioned here that Mackenzie, Mann 
& Co.. Ltd., were made defendants because the plaintiff claims 
that they were largely indebted to the co-partnership on a con
tract which I hereafter set out. This indebtedness, to the ex
tent that it is established, is an asset of the co-partnership. The 
Honourable George II. Murray, Premier of the Province and 
provincial treasurer was made a defendant in this action, but 
was dismissed from it by order of Mr. Justice Graham, on the 
grounds that, as a public officer, lie could not lie held responsible, 
and the Attorney-General of Nova Scotia was made a party so 
that the Government might be represented in the actions. The 
Attorney-General appeared in the action, but did not plead.

The most important question for adjudication arises out of 
the contract made between the Ilervey Trust and Guarantee 
Company, Ltd., and Mackenzie, Mann & Co., Ltd. This con
tract is as follows:—

Thin agreement made a ml entered into this lath day of June in the year 
of our linrd one thousand, nine hundred and two, between Ilervey Trust 
and Guarantee Company Limited, hereinafter vailed the Trust Company, of 
the first part, and Maekenzie. Mann & Company Limited, hereinafter 
called the contractors of the second part.

Whereas the Trust Company controls all the capital stock and Imnds 
of the Nova Scotia Southern Railway Company Limited and has agreed 
to sell the same to the contractors for the price or sum of two hundred 
and seventy-five thousand dollars on the conditions following.

Now, this agreement witnessed! that the said Trust Company agrees to 
evil and the contractors agree to liny all the capital stock and bonds of 
the Nova Scotia Southern Railway Company Limited for the sum of two 
hundred and seventy-five thousand dollars, of which sum seventy-five 
thousand dollars is to lie paid in the capital stock of the Halifax and 
South Western Railway Company Limited fully paid up at par and to 
Is- delivered to the Trust Company as soon as the line of railway agreed 
to lie built by the Halifax and South Western Railway Company Limited, 
under contract with the Government of Nova Scotia, dated August 20,
1901, has been built, ami the stock in the capital of the said company ha* 
been issued, the balance of said two hundred thousand dollars is to lie paid 
as follows: five thousand, part thereof, on the execution of these presents, 
the receipt whereof is hereby acknowledged, and the balance of one hundred
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ami ninety-five thousand dollars from time to time, to the extent of fifty 
per cent, of the amounts paid by the respective Governments of the I’m. 
vinee of Nova Scotia and the Dominion of Canada, to the Halifax and 
South Western Railway Company on account of loans or subsidies in 
respect of the line of the said Nova Scotia Southern Railway which will 
form parte of the Halifax and South Western Railway Company, as and 
when such amounts are paid, until the whole sum of one hundred and 
ninety-five thousand dollars is paid. Provided, always, that if fifty per 
cent, of the said amounts be not sufficient to pay the said $11)5.00(1 in full, 
the iMtlance shall l>e paid when the said loans and subsidies have ln-en 
all received by said company. It is part of this contract that the (!<»•• 
eminent of Nova Scotia have the right to he satisfied that all claims for 
moneys due and owing by the said Nova Scotia Southern Railway Com
pany Limited and its contractors in the Province of Nova Seedia for 
labour and supplies furnished in connection with the construction of the 
«aid Nova Scotia Southern Railway Company's road heretofore constructed 
have been paid or satisfied, and the amount of such claims may lie paid 
out of the consideration moneys hereinbefore mentioned and all sum* paid 
in liquidation of such claims shall be, and be considered, payments on 
account of said sum of one hundred ami ninety-five thousand dollars 
above-mentioned.

In the event of the Halifax and South Western Railway Company 
abandoning its construction with the Government of Nova Scotia, the said 
stocks and bonds, the subject-matter of this contract, are to lie returned 
to the said Trust Company upon the payments to the contractors of any 
sums of moneys that have lieen paid under this agreement.

And the Trust Company further undertakes and agrees that it will 
execute, or cause to lie executed, such further and other documents, con
veyances, agreements and deeds as may lie necessary to effectually carry 
out the intention of these presents.

Tin- Hervcy Trust and Guarantee Co. was the agent of the 
plaintiff and Robert G. Hervey and the action of this company 
is to lie regarded as the action of both partners. This was held 
hv Mr. Justice Graham in his judgment in the action from 
which no appeal was taken. The rights of the parties to the 
contract which I have quoted must be settled and adjusted by 
its terms as the evidence discloses no departure or variance 
from the obligations thereby imposed. It appears from a per
usal of the contract that McKenzie, Mann & Co., Ltd., agreed 
to buy all the capital stock and bonds of the Nova Scotia South
ern Railway Company, Ltd. for the sum of two hundred and 
seventy-five thousand dollars, of which sum seventy-five thou
sand dollars was to be paid in capital stock of the Halifax and 
South Western Railway Co., Limited, fully paid up at par, and 
to be delivered to the Trust Co. (that is, to the plaintiff and 
Robert G. Ilervey), ns soon as the line of railway agreed to lie 
const meted by the Halifax and South Western Railway Co- 
Ltd., under contract with the Government of Nova Scotia, dated 
August 20, 1901, was completed, and it he stock in the capital
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of said company issued. The balance of said two hundred 
thousand dollars was to be paid as follows

Five thousand dollars on tin* execution of tin* contract and the bal
ance of one hundred and ninety-five thousand dollars from time to time to 
the extent of fifty per cent, of the amounts paid by the respective Govern- 
meats of the Province of Nova Scotia and the Dominion of Canada to 
the Halifax and South Western Railway Co. Limited, on account of loans 
or subsidies in respect of the line of the said Nova Scotia Southern Rail
way which will form part of the Halifax and South Western Railway Co., 
as and when such amounts are paid until the whole sum of one hundred 
and ninety-five thousand dollars is paid. Provided, always, that if fifty 
per cent, of said amounts l>e not sufficient to pay the said one hundred 
and ninety-five thousand dollars in full, the balance shall Ik* paid when 
said loans and subsidies have been all received by the said company.

There is a further provision to which it is necessary for me 
to refer in this connection, which provision is as follows :—

It is part of this contract that the Government of Nova Scotia have the 
right to lie satisfied that all claims for moneys due and owing by the said 
Nova Scotia Southern Railway Co. Ltd., and its contractors in the Pro
vince of Nova Scotia for labour anil supplies furnished in connection with 
the construction of the said Nova Scotia Southern Railway Co.’s road 
heretofore constructed, have been paid or satisfied and the amounts of such 
claims may be paid out of the consideration moneys hereinbefore men
tioned and all sums paid in liijuidaliou of such claims shall be and be con
sidered payments on aecount of I he said sum of one hundred and ninety- 
fiir thousand dollars.

The Government of Nova Scotia, in order to ascertain the 
amount and extent of ithese claims against the Nova Scotia 
Southern Railway Co. appointed a commission to take evidence, 
investigate and report on such claims. The commissioner, Mr. 
II. T. Ross, made a thorough investigation and report in re
spect of these claims. On the strength of this report the Gov
ernment of Nova Scotia, out of the subsidies, made a large num
ber of payments to persons whom the commissioner reported 
had bond fide claims covered by the provision in the contract 
last quoted. A large pant of the payments were made to per
sons unquestionably entitled, and as to these the plaintiff does 
not dispute, that they are properly chargeable as payments on 
account of the one hundred and ninety-five thousand dollars, 
hut he does contend that a very considerable amount which was 
so paid out was paid to persons not entitled, and that there
fore the moneys so improperly paid out should not go to the 
credit of Mackenzie, Mann & Co., Ltd. under the contract.

The largest item of the moneys so alleged to have been im
properly paid is the sum of forty-eight thousand dollars, which 
was paid by the Government to Robert G. IIervey and credited 
by the referee to Mackenzie, Mann & Co.. Ltd. on account of the 
balance of one hundred and ninetv-tivc thousand dollars due on
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their contract hereinbefore set out. This item is covered la- 
ninth objection to the referee’s report. It is disclosed in tin* 
evidence that this amount was paid to Robert (I. Ilervey at dif
ferent times under orders-in-council, all of these payments u.-re 
made after the partnership existing between the plaintiff and 
Robert (1. Ilervey had been dissolved and a receiver for tin* 
partnership appointed, an injunction was also outstanding, pro
hibiting Robert G. Ilervey from receiving any part of tin sub
sidies out of which the $48,500 was paid. This money was paid 
to Ilervey in eleven different payments as follows :—

$.1,000 on June 3, 11)05 ; $5,000 on September 23, 1005 ; $5,000 on 
September 28, 1005 ; $10,000 on February 17, 1000; $5,000 on April in,
1000; $0,000 on August 24, 1000; $2,500 on October 20, 1000; $2.III.....a
January 28, 1007 ; $2,000 on June 22. 1007; $2,500 on July 5, 1007 ; '.vmi 
on December 7, 1007 ; total $48,500.

The restraining order prohibiting Ilervey from receiviug 
any part of this money, and appointing the Eastern Trust re
ceiver, was granted on January 29, 1904; on February 4. l!)i)4, 
the manager of the receiver, the Eastern Trust. Co., wrote to 
the Honourable George II. Murray, enclosing a copy of th re
straining order ; his letter was as follows :—

Halifax, Nova Seotia.
February 4. loot.

Honourable (jeorge II. Murray,
Halifax, Nova Scotia.

Hr Irvine v. Ilervey el al.
Dear Sir,—Referring to our conversation and to the order of the Court 

in this matter appointing this company receiver, as ollicers of the Court, we 
have no alternative but to call upon you to pay over the money to in in 
accordance with the terms of the order. 1 will, of course, In* plea-.«•<! t.i 
confer with you about the matter and to meet your wishes as far as pos
sible, but, of course, you can see the position in which this company is 
placed under the order.

Please let us hear from you about this matter ami oblige.
I enclose a copy of the order for your jimisnl hut I understand a copy 

has been served upon your solicitor.
Y’ours very truly,

11. A. Weston.
General Mannyrr.

The order, a copy of which was enclosed in Mr. W - nil's 
letter, appointed the Eastern Trust Co. receiver of the partner 
ship existing between the plaintiff and Robert O. Henry, it 
also restrained Ilervey and the Hcrvey Trust and Guarani.. Co. 
Ltd. from receiving from the defendants, the Canadian Hank 
of Commerce, or Mackenzie, Mann & Co., Ltd., or the Honourable 
George II. Murray, provincial treasurer of Nova Scotia, all or 
any portion of the sum of *195,000 in cash, *75,000 par value 
in the stock of the Halifax and South Western Railway Com-
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pany, being the balance of the consideration for the transfer by 
the IIervey Trust and Guarantee Company to McKenzie, Mann 
& Co., Ltd., of the bonds and stock of the Nova Scotia Southern 
Railway Company. On December 3, 1905, Mr. Hector Mc- 
Imies, K.C., representing Mackenzie, Mann & Co., Ltd., wrote 
to Mr. Murray as follows:—

Halifax, X.N.. Deeemlwr 3, 1005.
Dear Sir,—I have ju*t learned in a ea-.ua I eon versât ion with Mr. 

Wallace that the Government are ptying the money to Mr. Herwy. I 
wniihl call your attention to the fact that there is an order outstanding 
in this suit which prevents that being done. In any event, please under 
stand that these payments are not with the concurrence of Mackenzie. 
Mann & Vo., Ltd., or the Canadian It ink of Commerce for whom we ap- 
I-eared in this action and they are to lie held harmless hy reason thereof.

Yours truly,
If. Milx.xKM.

Honourable George If. Murray.
Provincial Treasurer.

On March Id, 1905, the partnership was, as 1 have said, 
dissolved by order of the Court. The Honourable Mr. Murray 
is a barrister of the Court. lie was called as a witness before the 
referee, and so far no explanation has been made in regard to 
the course taken by him. I do not understand it to be part 
of my duty 'to comment on his conduct in this matter, hut I 
state the facts, which speak for themselves. An attachment 
for contempt in receiving the money was issued against IIervey, 
and he fled the province.

The legal question is as to whether or not Mackenzie, Mann & 
Co., Ltd. are entitled to be credited with this $48,500 on the 
balance of $195,000 due under their contract. 1 am of opinion 
that they are not so entitled and that the report should be varied 
accordingly. The payment of this money by Mr. Murray to 
IIervey was, in my opinion, wholly and absolutely illegal. 
IIervey had no more legal right to receive it than the man in the 
street. Nearly eighteen months before Mr. Murray made the 
first payment to IIervey -the Kastern Trust Co. was appointed 
receiver, of which Mr. Murray then had notice, dust as soon 
as the receiver was appointed it was obviously and clearly 
illegal to pay any of this money to IIervey. The very essence, 
object and purpose of appointing a receiver is to place the 
partnership assets under the protection of the Court and to 
prevent everybody, except the receiver, who is the officer of the 
Court, from receiving any part of such assets.

The debts due to the partnership and the other partnership 
assets became vested in ithe receiver by operation of law when 
the appointment was made. The purpose in appointing a re
ceiver was to take the control of the assets from both partners 
in order that it might be preserved and afterwards distributed

N. S.

s.c.
11)13

Ritchie, J.



876 Dominion Law Reports. 113 M R.

N. S.

8.C.
1913

Irvine

r.

■litchi**, J.

in accordance with the decree of the Court. The payments to 
Iiervey were what the receivership was intended to prevent. 
The terms of the order itself appointing the receiver would make 
this, I would have supposed, clear to any person perusing il 

It i* ordered that the Eastern Trust Co. Ik- and it is hereby up|Miint.-'| 
receiver to get in nnd receive the debts now outstanding ami other asset*, 
property and effects belonging to the partnership business carried on 
between the plaintiff and the defendant Robert G. Hervey and the 11..,, 
Trust and Guarantee Co., Lid., including all or any sum or sum* of 
money ami the shares of the capital stock of the Halifax and South W« »t 
ern Railway Co., Ltd., which are, or may become, «lue ami owing or pm 
able by the said defendants Mackenzie, Mann A Co.. Ltd., the Cnna.li.in 
Hank of Commerce or the said Honourable George H. Murray, provincial 
treasurer of Nova Scotia, to the said Hervev Trust and Guarantee i ... 
Ltd.. umler the provisions of the agreement of June 13. 1902, made !«• 
tween the Hervey Trust and Guarantee Co., Ltd., and Mackenzie, Mann A 
Co., Ltd.

Umler the facts of this ease payments could not be legally 
made to one partner at the time when such payments were made. 
This proposition is in my opinion too elementary to require tin- 
citation of authorities in support of it. I think the learned 
referee is of the same opinion which I have expressed in re
gard to the illegality of these payments. At page 146 of the 
report, the referee, expressing great doubt and hesitation, comes 
to the conclusion that Mackenzie, Mann & Co., Ltd., an» entitled 
as against the plaintiff to be credited with the moneys paid by 
the Honourable Mr. Murray to Iiervey on account of the balance 
due under the contract with the Iiervey Trust & Guarantee ('o. 
of date June 13, 1902. The reasons for his conclusion are as 
follows :—

The restraining «nier, as I understand it, is only permissive, an-l tin- 
«lecision of the Supreme Court of Nova Scotia in banco on the attachment 
of R. G. Hervey in which they (as I understand their judgment) «hi-iilc 
that these moneys were properly in the hands of the Government of Xov.i 
Scotia. The plcmling* and the theory of the trial and the |K>sitinn taken 
by Mackenzie. .Mann & Co., and the various reasons that appear throughout 
the cast*, are the reasons which weigh with me in arriving at this conclu 
slon, but in which I may he mistaken.

I have very great respect for the ability of the learned 
referee, but I am unable to agree with him. It is true that the 
moneys were properly in the hands of the Government of Nova 
Scotia; that is not disputed; it is the improper disposition of 
those moneys which gives rise to the litigation on this point, so 
far as the pleadings go. If there is any difficulty I would amend 
them to fit the facts and the true construction of the contract. 
I do not quite understand the reference to “the position taken 
by Mackenzie, Mann & Co.,M hut in order to be a reason for 
reaching the conclusion arrived at by the referee it must mean
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nu estoppel by conduct and I am unable to discover that the 
well-known elements which go to make an estoppel are present.

Mr. Mellish, K.C., for Mackenzie. Mann & Co. agreed that 
the plaintiff' could not disassociate himself from the IIervey 
Trust & Guarantee Co. that this company, which was really the 
plaintiff', R. G. IIervey or their agent took the money in its own 
wrong, the same being paid to the company by Mr. Murray 
through R. G. IIervey. That the contract under which the 
plaintiff' claims was made by the Trust Co. In other words, 
that the plaintiff' had received the money once and could not get 
the benefit of it again. I think this is a fair statement of the 
proposition made by Mr. Mellish and just on its face it strikes 
one as a good answer to the plaintiff's claim, hut when 1 take 
into consideration the posit ion of affairs at the time when the 
payments were made 1 think it is no answer at all. The re
ceiver had been appointed for tin- purpose of preventing IIervey 
or the IIervey Trust & Guarantee Co. laying hands on the 
money. Notice had been given to Mr. Murray. The assets of the 
partnership were in the receiver. R. (1. IIervey had been re
strained from receiving the money. The partnership had been 
dissolved by decree of the Court. The plaintiff* had by virtue 
of the decree dissolving the partnership absolutely disassociated 
himself from IIervey and tin- Trust Co. Under such a state of 
facts it is to my mind an impossible position to say that pay
ments to R. G. IIervey or the Trust Co. are in legal effect pay
ments to the plaintiff. If the Government of Nova Scotia was 
holding the $48,500 as the agent of Irvine & IIervey or the 
Trust Co., which is the same as Irvine & IIervey, still these 
payments could not be legally made because the appointment of 
the receiver and the dissolution of a partnership works a revo
cation of the authority of an agent of the firm.

Neither member of the firm was authorized to receive the 
money after the appointment of the receiver. The original 
authority if any to receive being gone, with it must go too the 
derivative authority of their agent to pay at once.

The power of appointing an agent is because of the right 
of the principal to transact the business himself and when that 
right is gone, the right of continuing an agent to do that which 
the principal cannot do himself does not exist. You cannot 
have a derivative authority with no original authority to sup
port it.

Mackenzie, Mann & Co. cannot recover from tin- Crown the 
money which did not go to their credit in consequence of the 
illegal payments to IIervey, but under an English authority de
cided since Mr. Murray was dismissed as a defendant, it is 
thereby entitled to a declaration that the Government of Nova 
Scotia paid the money in its own wrong and ought to reimburse 
Mackenzie, Mann & Co.

N. S.
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government would not do what it ought to do. The cas- m 
which 1 refer is Dyson v. The Attorney-General, [1911] 1 K I ».
410. This case was recognized as good law in Burgh tx v. Tin 
Attorney-General, [ 19121 81 Law Journal 105 at 108.

Of course this would involve an amendment of which the
Attorney-General should have notice. Mackenzie, Mann & i o. 
can move for the amendment on notice if so advised. Before 
leaving this branch of the case 1 should add that I regard the 
obligation of Mackenzie, Mann & Co. under the contract of 
June 13, 1902, as an almlute obligation to pay the balance of 
the two hundred thousand dollars subject only to this, that tie* 
contract is to be off in the event of the Halifax and South-West 
era R. Co. abandoning its contract with the government, which 
event did not happen.

The provisions of the contract which might be relied on as 
shewing the money was only to be paid out of the fund are in 
my opinion merely provisions as to when payment is to he made. 
The #5,000 is undoubtedly to be paid on the execution of •In- 
con tract. The balance of #195,000 is to be paid from time to time 
to the extent of 50',' of the amounts paid by the two govern
ments on account of loans or subsidies as and when such amounts 
are paid. If the 50% of said amounts is not sufficient, ‘'tin- 
balance shall be paid when the said 'loans and subsidies have 
been all received by the Halifax and South-Western R. Co."

The Halifax & South-Western Co. is a separate legal entity 
from Mackenzie, Mann & Co., Ltd., notwithstanding that lin
stock in both companies may be owned by the same persons. 
Payment may be postponed till the Halifax & South-Western 
R. Co. receive all the said loans and subsidies, but then and at 
that time Mackenzie, Mann & Co. are bound to pay and could 
successfully be sued for the balance of the purchase price.

if this construction of the contract is at variance with the 
case set up in the pleadings and an amendment is nee< ssiry 
I think it should be granted. It must also be borne in mind 
that the payments did not even come within the class of liabil
ities against the Nova Scotia Southern R. Co., which under the 
terms of the contract the government was entitled to see paid. 
They were not for "labour and supplies.”

1 come now to the consideration of the following claims 
which the plaintiff alleges were not properly ' ‘ labour and sup
plies” and were, therefore, improperly paid by the government 
under the provision of the contract in that regard and conse
quently should not have been credited by the referee as pay
ments on account of the balance due by Mackenzie, Mann & 
Co., Ltd., under the contract. In my opinion, the contract 
does not give to the government the right to decide what claims 
are for ‘‘labour and supplies.”
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Payments in this class are to lie made, but as to whether a 
certain claim comes within the class, that is a question as to 
the true construction of the contract, and in the event of dis
pute 'that question is for the Courts. Before considering these 
claims in detail it is necessary to come to a conclusion as to the 
true construction of the words of the contract:— 
labour and i les furnished in connection with the construction of the 
said Nova Scotia Southern Railway road heretofore constructed.
What do these words mean in the connection in which they are 
used in the contract?

I am of opinion that labour in this connection means manual 
labour, the work done for example by the man with the pick. 
The of work which test the muscles and sinews. Brett,
M.R., in Morgan v. The London dim rid Omnibus Co., 53 L.J. 
(j.B. 352, at 353, said:—

A labourer is a man who digs and does other work of that kind with 
his hands.

The intention of the clause in the contract was, I think, to 
provide for the man so labouring in construction work. The 
aim and policy of the clause in question is. 1 think obvious. Ex- 
pi-rience hits shewn that the men labouring with the pick and 
shovel in railway construction or furnishing materials for such 
construction often go unpaid by insolvent or dishonest railway 
contractors. It was, I think, for the purpose of safeguarding 
men of this class that the clause was inserted in tin* contract. 
“Supplies'* in the connection in which it is used means materials 
provided for construction work.

N. S.
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lie Henry T. lioss claim, $2,085.78.
The referee has allowed this item. It is one-lmlf the amount 

paid by the government of Nova Scotia to Mr. Boss for his ser
vices as commissioner to investigate as to claim against the 
Nova Scotia Southern R. Co. This he charges to the partner
ship and credits to Mackenzie, Mann & Co. on the contract. Ï 
think this cannot be done apart from the point that it is not 
“labour and supplies.” The appointment of Mr. II. T. Ross 
mus made under ch. 12 of the Revised Statutes entitled “Of 
Inquiries concerning Public Matters.” By this Act, the Lieuten
ant-dovernor, whenever he deems it expedient, may cause in
quiry to be made into and concerning:—

(а) Any matter connected with the good government of the 
province, or

(б) The conduct of any part of the public business thereof, 
or

(c) The administration of justice therein.
Such inquiry to be made by a commissioner appointed by 

the dovernor.

81

7
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Claims due and unpaid by any person, ilrm or corporation in connm 
tion with the construction, or un 11 ni shed construction, of any railwax in 
the province ahnll Ik* a matter for inquiry and rtqiort to the Govorin n in-

Hkrvky.
council by a commissioner to lie appointed by the Governor-i n-counvi 1. and 
nil powers which the Governor may confer under eh. 12, Revised Statutes 
1900, are vested in the commissioner conducting such inquiry.

Ritchie, J. When the Governor acting under the Public Inquiries Act 
i88111*8 a commission, I think, in the absence of a statute author
izing the expense to he t?hnrg<*d to some one other than the 
government, such expenses must he home by the government 
and I do not see that the referee had jurisdiction to arbitrate 
this item as he has done. No one could have successfully sued 
the partnership of Irvine & Ilervey for any portion of Mr. 
II. T. Boss’s fees. The report must he varied in regard to this 
item.

lie claim llank of Sew Brunswick, $317.20.
The objection to this claim was that the claimants reside out 

of the province. I agree with the interpretation of the referee 
that the contract covers claims enforceable in Nova Scotia.

Re elaim Bella Wilkins, $3,691.80.
This claim was for the bill of plant used in construction. I 

think this claim was properly allowed.

Re claim F. C. Blanchard, $317.12.
This claim was for money furnished by Mr. Blanchard to pay 

labourers and was, I think, properly allowed.

Re claim George T. Foster, $958.24.
The evidence as to this claim is as follows:—
I left Irvine'* employ mid went into the employ of the Nova < -itia 

Southern R. Co., that wnw in 1899. from 1899 down to 1901 1 wu« «me
ta ry.

1 take it for granted that this claim is as the referee has found, 
“just and reasonable.” but the cpiestion is whether it is within 
the meaning of the words “labour and supplies” as used in tin* 
contract. I think not, and the report must 1m* varied in this 
regard.

Re claim Wilbert Await, $410.94.
This elaim was for railway sleepers and was properly 

allowed.

Re claim Joseph E. Vashing, $105.00.
This claim was for supplies and was properly allowed.
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Re claim Wheaton liras, $1,14").47.

This is a claim of sub-con tractors. I am of opinion that it 
docs not conic within the words “labour and supplies” as 
used in the contract. The ease of Rogers v. />< .rtt r »(• Piscataquis 
Railroad Co., 85 Maine 372, seems to be in point and as I agree 
with the reasoning of the judgment I follow it. In that case, the 
statute imposed a liability on railroad corporation to pay for the 
work of labourers in constructing their roads and it
was held that the statute did not apply to the labour of a sub
contractor personally expended with that of a crew of men 
employed by him upon a section of a railroad which he had con
tracted to build.

Peters, C.J., at 373, said :—
The statute was evidently intended, not for the Imicfit of contractors, 

but for the lienellt of labourer* only. The railroad company i* made 
liable to labourer* only. The question therefore is whether one who 
contracts to do n certain specific portion of the work of construction of 
a railroad, and personally labour* in the performance of hi* contract, 
along with other* hired by him for the same purpose is a labourer em
ployed, within the meaning of the statute. Etymologically the word “lab
ourer” may include any person who perform* physical or mental lnliour 
under any circumstance*, but it* (lo-pulur meaning is much more limited. 
The farmer tilling on hi* own farm, the blacksmith working in hi* own 
•hop, the -tailor making clot lies for his own customers, is not called a 
la 1*Hirer. One who |>crform* physical lalsnir, however severe, in hi* 
own service or business is not a luliourcr in the common business *en*e. 
A contractor, who takes the chance of profit or los*. i* not a labourer in 
that sense. In the language of the business world, a luliourcr i* one who 
labours with his physical power* in the service and under the direction 
of another for fixed wages. This is the common meaning of the word and 
heme its meaning in the statute.

Rr claim ('atluriin Miller, $1,330.15.

This claim was for supplies and was, I think, properly al
lowed.

Re claim Thomas K. Ryer, $554.50.

This claim was for board furnished in connection with con
struction of the Nova Scotia Southern. It is not without some- 
difficulty, but I do not disturb tin* finding of the referee in this 
regard.

Rc claim A. Milne Fraser, $125.00.

A reference to the evidence taken by Mr. II. T. Itoss shews 
that this claim was partly for coal and hay supplied to Wilkins, 
a contractor, and partly for services as an expert accountant. 
I am of opinion that coal and hay may come under the head of 
supplies, but that the services as an expert accountant do not 
come under the head of “labour,” within the meaning of the 

50—13 D.L.B.
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contract. The learned referee says the work “was very neces
sary, resulting in benefit to all concerned.” I do not think 
I can allow it on this ground alone ; I must be able to say that 
it was “labour” within the meaning of the contract and as I 
construe the contract, it was not.

Re claim John Marazza, $3,400.00.

This is a contractor’s claim and in my opinion cannot he 
held to he “labour and supplies” within the meaning of the con
tract. The object of the clause in question was not to protect the 
contractor, but to protect the man doing manual labour, or fur
nishing material against the contractor. The report must he 
varied in this respect.

Rc claims James It. Strong, $120.00; Albert A. Mitchell, $301.4(1 :
Alexander Mitchell, $1,750.30.

These are claims of engineers. It may not be free from doubt, 
but I have come to the conclusion that these claims should not 
have been allowed as “labour and supplies.” In the Pennsyb 
van in tfc* Delaware R. Co. v. Leuffer, 84 Pa. State R. 168, it was 
held that a civil engineer is not a “labourer” or “workman” 
within the meaning of a resolution which provides against a 
railway company making an assignment
while the debt# ami liabilities or any part thereof incurred by the com
pany to contractors, labourers and workmen employed in the construe 
tlon or repairs of said improvement* to remain unpaid.

The Judge delivering the opinion of the Court said at 171 -
Whether the plaintiIT can maintain his claim against the defendant 

depends upon whether he can bring himself within the class designated 
in the statute as “labourers and workmen." We are then to inquire what 
the legislature intended by the use of these words. In seeking for the 
legislative :ntent, we must give to the language of the statute its minuit.n 
and ordinary signification. Hut ordinarily, these words cannot Is* under 
stood as embracing persons engaged in the learned professions, but rather 
siuh as gain their livelihood by manual toil. When we speak of the 
lalamring or working classes, we certainly do not intend to include therein 
persons like civil engineers, the value of whose services rests rather in 
their scientific, than in their physical, ability. Wc thereby intend those 
who are engaged, not in head, but in hand work, and who depend upon 
such hand work for their living.

l'rovixioiui in statutes of a like nature with the clause in this 
contract under consideration arc inserted for the purpose of 
protecting a class of persons dependent upon the work of their 
hands for a living and not as capable of protecting themselves 
as people in other walks of life. This was, in my opinion the 
intent and purpose of this clause of the contract.
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lie claim William C. McPherson, $412.68. N-s-

The referee says in regard -to this claim :— R*('1
The vluim of \V. ('. MePheraon for the -mu of $412 in in some respects 

somewhat iliflivult. It appears that McPherson was assignee of t\ It. Irvink
Wilkins, principal contractor in connection with the Nova Scotia South- r.
ern Railway, Limited. According to evidence given before II. T. Ross, 
$102 was for legal expenses allowed Messrs. Wade & Paton in connection 
with .McPherson’s assignees!!ip; McPherson was voted $200 for his own 
services. I have some difficulty about the sum of $102. hut it does not 
seem fair to make McPherson pay this hill, ns it really is a liability 
caused by Wilkins. [ think McPherson'* hill must he allowed and it was 
not properly paid.

I can only say that I am unable to see that there is any colour 
for allowing this claim under the head of
labour ami supplies furnished in connection with the construction of 
the Nova Scotia Southern R. Co.'s road heretofore constructed.
1 therefore think it should not have been allowed and that the 
report must he varied in this respect.

Re claim Strong tV Murray, assignees of Nova Scotia Construc
tion Com gang.

This claim was filed in pursuance of a notice calling upon 
creditors to file their claims. I have considered the objections 
urged against this claim hut am of opinion that these objections 
cannot prevail except that the claim is not for labour and sup
plies within the meaning of the contract.

lie cla m C. It. Wilkins, $5,250.00.

I agree with the referee that this claim is res judicata, 

lie claims Unpaid Labour, $3,005.93.

I think this claim should not have been allowed for the 
reasons stated in objection No. 25 in plaintiff’s notice of motion 
to vary. The report must he varied in this regard.

Mr. Mellish contended that these claims were paid by con
sent of Ilervey before the action to wind up the partnership 
was brought. I do not find this is so; some of these claims Iler
vey was expressly contesting. However, if when the order is 
moved for it can be pointed out that any of the payments which 
I have dealt with were made with Ilervey a consent and were 
to lie credited on the contract, any claims so paid by consent 
will be adjusted accordingly, because at that time Iler
vey had authority 'to hind his partner, the plaintiff, in respect 
to the partnership affairs. Mr. Mellish also contended that the 
liabilities of the firm, whether labour and supplies or not, must 
he paid out of the partnership assets. This is, of course, quite 
true, but the question with which, as I understand it, the Court
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has to deal on this appeal is whether the payments wnv 
properly made as “labour and supplies” within the meaning 
of the contract.

Re additional claims of John Marazza.

I see no reason for disturbing the finding of the referee in 
respect of this claim.

In regard to the remaining points taken on behalf of the 
plaintiff, not hereinbefore specifically dealt with, I am convinced 
that the findings of the referee should not be varied and they, 
therefore stand but the report will be varied as I have indicated 
in dealing with specific items. The plaintiff has substantially 
succeeded and is therefore entitled to his costs.

J udfjHH nt accordin{)h/.

EGAN v. TOWNSHIP OF SALTFLEET.
Ontario Supreme Court (Appellate Dinnion), Meredith. C.J.O., Madmen, 

Magee, and Hod g inn, JJ.A. June 7, 1913.
1. Highways ( g IV D 2—230) —Defects—Injury to tbavelle*—-Liability 

of municipality—Notice ok injury—Sufficiency.
In the absence of a reasonable excuse for the plaintiff's failure to 

give to a municipality notice of injuries sustained on a defective high 
way. in the manner required by sec. 606 (3) of the Ontario Consoli
dated Municipal Act. 190.1. R.S.O. 1914. eh. 19:2, the want of notice, 
although not prejudicial to the municipality, is a full defence to an 
action for damages.

An appeal by the plaintiff from the judgment of the Senior 
Judge of the County Court of the County of Wentworth, dated 
the 10th March, 1913, dismissing the action, which was tried 
before him sitting without a jury.

The action was brought to recover damages for personal in
juries sustained by the appellant owing to the neglect of the 
respondent township corporation to keep in repair a highway 
under the jurisdiction of its council.

The notice required by sub-sec. 3 of sec. 606 of the Con
solidated Municipal Act, 1903, was not given ; and the learned 
Judge was of opinion that, although the respondent corporation 
had not been prejudiced by the failure to give the notice, it was 
not shewn that there was a reasonable excuse for “the want" 
of it.

The appeal was dismissed.
W. A. Logie, for the plaintiff, referred to O'Connor v. Cihj of 

Hamilton (1905), 10 O.L.R. 529, 536 ; Armstrong v. Canada 
Atlantic R.W. Co. (1902), 4 O.L.R. 560. What is “reasonable 
excuse” for omission to give the statutory notice depends upon 
the circumstances of each particular case; and it is submitted
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that in the case at bar the surrounding circumstances were such 
as to excuse the omission, inasmuch as the defendants had notice 
of the condition of the road, they were verbally notified of the 
happening of the accident, and the plaintiff was under painful 
disability for a considerable period. The respondent corpora
tion had been in no way prejudiced by the omission.

/•'. I'\ Tniravcn, for the defendant corporation, argued that, 
under the decided eases, the circumstances referred to did not 
constitute reasonable excuse within the meaning of the Act. lie 
relied on the O'Connor case, supra.

ONT.

8.C.
191.3

Township

Saltflekt.

Argument

June 7. The judgment of the Court was delivered by Mere
dith, C.J.O. (after stating the facts as above) :—It appears from 
the evidence that there was a hole in the road, and that on the 
26th November, 1912, the wheel of a loadinl vehicle, which the 
appellant was driving, dropped into the hole up to the axle and 
threw him off “forward and straddle the tongue;” that Bates, 
the employer of the appellant, had driven into the same hole on 
the previous 26th October, and had promptly notified the re
spondent of the condition of the road; that, before Christmas, 
Bates met the reeve and told him that the respondent was “liable 
to get in trouble” for “his man” (i.c., the appellant) had been 
thrown out in the same place; and that, after the accident, the 
appellant was confined to bed for two weeks and suffered so 
much that he could not sleep night or day.

These circumstances, according to decisions binding on this 
Court, do not afford reasonable excuse for the failure to give 
the prescribed notice.

No doubt, as was said by Osler, J.A., in O'Connor v. City of 
Ilanulton, 10 O.L.R. 529, 536, “what may constitute reasonable 
excuse for not giving notice is not defined and must depend 
very much upon the circumstances of the particular case.” In 
the ease at bar, beyond the fact that the respondent was notified 
verbally by Bates of the happening of the accident, and the fact 
that for two weeks after it happened the appellant was not in a 
condition to give the notice, there is nothing but his ignorance 
of the law which is suggested us affording reasonable excuse for 
his failure to give the notice.

That ignorance of the law is not, nor is verbal notice to the 
respondent of the accident, enough to excuse the want of the 
notice which the statute requires, is clear. For upwards of two 
weeks there was nothing in the physical condition of the appel
lant to prevent his complying with the requirements of the 
statute, and there was nothing done by the respondent which 
misled the appellant.

In Armstrong v. Canada Atlantic R.W. Co., 4 O.L.R. 560, 
there were notoriety of the accident, the defendants’ knowledge
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of it and of the fact that the workman's representative was 
making a claim upon them in respect of it, and the addition il 
fact that the employers took the claim into consideration, hut 
never gave the plaintiff a final answer ; and these circumstances 
were held to warrant a holding that reasonable excuse had been 
shewn for the want of notice.

This last fact was, no doubt, found to be misleading by the 
defendants of the plaintiff, and but for it the decision would 
have been the other way.

In Giovinazzo v. Canadian Pacific R.W, Co. (1900), lit 
O.L.R. 325, the circumstances which the Court of Appeal held 
not to afford reasonable excuse were stronger, 1 think, than tin we
apon which the appellant relies.

The appeal must, therefore, be dismissed ; but 1 cannot n 
frain from expressing my regret that the Legislature has not 
seen tit to dispense with the necessity for shewing reasons hit- 
excuse for the want of the notice. I see no reason why the want 
of it should bar the right to recover where it is shewn that tIn
corporât ion has not been prejudiced by the notice not having 
been given within the prescribed time.

There should be no order us to costs.
Appeal dismissi <1.

Annotation

Highway*— 
Defect*— 
Notice of

Annotation—Highways (8 IV D 2—230)—Defects—Notice of injury—Suf
ficiency.

There in a constantly increasing claw* of negligence cases under statute* 
imputing liability for damage on mimicipalitiew and on employer* in which 
a condition precedent to a right of action is the service of notice of acci
dent. or of claim. The statute provide* in some of the province* (such a* 
originally in Ontario) fW notice of the accident ; in other* (a* Man, 
toba) for notice of claim.

Sec. 000 of the Consolidated Municipal Act (Ont.) 1003, provided for 
notice of "the accident ami the cause thereof," but sec. 400 of the Muni
cipal Act (Ont.) 101.1, amends by requiring notice of "claim ami of tin- 
injury complained of" (RAO. 1014, ch. 102). Sub-sec. 5 of sec. 606 of the 
100.1 Act dispenses with the notice (a) in case* where death ensue-- and 
(ft) in all other cases (except *now and ice *idewalk claims) where tIn- 
Court "considers” (1) that there is "reasonable excuse," and (2) that the 
defendants have not been “prejudiced in their defence"; but sec. 400 of tIn- 
Act of 101.1 Hubstitutes the phrase "is of the opinion" for the word "«on

.Sec. 1.1 of the Workmen** Compensation for Injuries Act, R.S.O. 1*!)7. 
ch. ItiO ( R.N.O. 1014. ch. 140), into which the notice provision is carried 
dispenses in sub-sec. 5 of sec. 13 with the notice where "in the opinion" 
of the Court (trial or appellate) (1) there was "reasonable excuse," and 
(2) there was "no prejudice to the defendant in his defence."

The Manitoba Municipal Act, R.S.M. 191)2. ch. 110. sec. 007, provide* 
for notice of “claim or action."

It will lie noted that the Manitoba Act prescrilie* the period for 
notice not "30 days" but "one month."
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This kind of notice (unknown to common-law negligence) is of modern 
origin dating back only to the year 1 S!»2 in Ontario. Itovd, in Lonfi 
bottom v. Toronto (1805), 27 O.H. 198. at 199, mid Meredith, in 
O'Connor v. Hamilton (1004), S O.UR. HOI at 401. taken jointly, are to 
the effect that the enactment ns to highways was introduced in 1804 by 
57 Viet. (Out.) ch. 50, see. 13, carried with certain amendments into 
sec. (iOtl of the Consolidated Municipal Act, 1003. 3 Kdw. VII. (Ont.) ch. 
10, the idea being probably taken from the Workmen's Compensation for 
Injuries Act of 1802. 55 Viet. (Ont.) ch. 30, borrowed from the Imperial 
enactment respecting employers' liability.

The reason for the notice is to give the defendant a chance at once to 
examine the scene of the accident and to see witnesses; or, as put by Boyd, 
C., in the l.onffbottoin case, to give an opportunity of investigating the 
matter in nil its bearings with the view to settling or contesting the claim. 
An analysis of those reasons is embraced in the dissenting judgment of 
Meredith. .1., in O'Connor v. Hamilton ( 1004), H O.L.R. 391 at 402, 403, 404.

A notice to municipalities in Ontario was prior to 1894 not necessary, 
then a 30-day notice was preserilied for all municipalities, followed in 1896 
by limiting the urban notices to 7 days.

In 1899 the need of further legislation to cover eases of joint municipal 
liability is emphasized in Lcizcrt v. Matilda Totcimhip, 26 A.Il (Ont.) 1. 
The legislation followed in 02 Viet. (Ont.) ch. 26, sec. 39. carried into sec. 
606 of Consolidated Municipal Act, 1903, and sec. 460 of the Municipal Act 
of 1913 [R.S.O. 1914, ch. 192).

It appearing that, in negligence cases of the classes indicated, the notice 
of the accident preserilied by statute is, to give the defendant a chance 
to examine the scene of the accident, and to make an immediate and intelli
gent inquiry into its cause, and so that dishonest claims, or those entirely 
without legal basis, may lie effectively met, and valid claims settled or 
properly contested; it will be perceived that “ice and snow" sidewalk 
claims are a striking illustration of the fairness and common sense of 
speedy notice of accident to induce an inspection before the evidence varies 
or disappears.

Speaking generally, this kind of notice is a condition precedent to the 
statutory right of action. In this connection Boyd, ('., in Loiujbottom V. 
Toronto, 27 A.R. 198 at 199, reads the original enactment touching side
walks thus: “The notice required by 57 Viet. (Ont.) ch. 50, sec. 13, in 
cases of injury from defective sidewalks is to inform the corporation before 
action of the nature of the accident and the cause of it."

The law maker having wisely provided for notice of the accident to 
protect the defendant, has with commendable prudence begun to provide 
for the numberless cases where the want of notice is to lie excused to pro
tect the plaintiff. The law of excuse for want of notice evolves slowly and 
cautiously. A definition will probably lie attempted by express statutory 
enactment in some future Act, In Armstrong v. Canada Atlantic R. Co. 
(1902), 4 O.L.R. 560 at 568, cited in O'Connor v. Hamilton ( 1905), 10 
O.L.R. 529 at 536, it was said: “What may constitute reasonable excuse for 
not giving notice is not defined and must depend very much upon the 
circumstances of the particular case.”
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In Armstrong v. Canada Atlantic If. Co. (1902). 4 O.LJR. 560, a case 
under the Workmen’s Compensation for Injuries Act, R.S.O. 1897, eh. Kill, 
see. 9, it was held that what constitutes reasonable excuse must depend 
upon the circumstances of each particular ease and that such may lie in
ferred where there is ( 1 ) notoriety of the accident ; (2) employer's knowl
edge of (a) the injury, and (ft) its cause; (3) employer's holding up the 
claim for a promised settlement.

In the Arnuitrong ease, 4 O.L.R. 560 at 568, the governing principle is 
laid down as follows : “Reasonable excuse for want of notice may be verv 
slight indeed where the occurrence of the accident appears to have lieen 
well known to the employer, and a bond fide claim for compensation there
for has been made, inasmuch as the Judge has power under sec. 14 in tin- 
alternative, and simply in his discretion and on such terms as he may think 
proper, to adjourn the trial of the action to enable notice to he given.”

In following the history of notice of accident as a condition prece 
dent to right of action, it is seen that while the original intention of tin- 
legislature was to protect the municipality or the employer from stale or 
unjust claims, it soon became evident that the plaintiff also needed help. 
This was sought to be afforded by certain amendments empowering the 
Courts to relieve from want or insufficiency of notice in actions where it 
appeared (<i) that there was “reasonable excuse” for the failure to give 
the prescribed written notice, and (ft) that the defendant had not been 
prejudiced by such failure.

Courts experience some difficulty in determining when the sufficiency of 
want of notice of accident does not “prejudice" the defendant. But this 
difficulty wanes to a vanishing point compared with the vexed question of 
“reasonable excuse.”

Again, a knotty question for the Courts is whether the plaintiff, having 
proved reasonable excuse (whatever that is), still bears the onus of prov 
ing no prejudice. The vague nature of “reasonable excuse" leaves it doubt 
ful in many eases whether the term necessarily includes “no prejudice." 
while in many other cases the dividing line is obvious. The unique severity 
of the provision requiring notice of accident without a littéral interpre 
tation of “reasonable excuse” is emphasized by Anglin, J.. in O'Connor v. 
Hamilton ( 1904), 8 O.L.R. 391. at 396 as follows : “The legislation in 
question is so drastic, the limitation imposed, unless a very liberal inter
pretation be given to the saving provision, is so little short of prohibitive 
and must so often prove destructive of most meritorious claims, that 
(speaking for myself) I do not hesitate to say that where there has Iw-eii 
no prejudice to the defendants I shall strive to find in the circum
stance something, however slight, which may serve ns a reasonable excuse."

Meredith, J., dissenting, at pages 399 and 400 intimates that the func
tion of the C'ourt is not one of discretion but strictly to try and adjudicate 
(like other questions of law and fact in the case) whether there is (a) 
reasonable excuse, and (ft) no prejudice; and he adds that the subject is 
not one of mere practice, to which the exercise of discretion may Ik* appro
priate, but is one of a civil right, to be sustained or lost finally bv the 
judgment upon the question.

The difficulty seems to be that the Courts are loath to apply a too
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liberal construction to “reasonable excuse" while the law-maker hesitates 
to define it. The Ontario Supreme Court (Appellate Division) in a 
unanimous judgment, Eyun \. Salt/het, 13 D.L.R. 884, supra, delivered by 
Meredith, C.J.O., addresses the following suggestion to the law-maker: ‘"1 
cannot refrain from expressing my regret that the legislature has not seen 
fit to dispense with the necessity of shewing reasonable excuse for the want 
of notice, 1 see no reason why the want of it should bar the right to 
recover where it is shewn that the corporation has not been prejudiced by 
the notice not having been given within the présentant time."

The judgment of the Ontario Court of Appeal in O'Connor v. Hamilton 
(1902), 10 O.L.R. 529. went off on another ground, yet that decision, which 
was unanimous, lays down sufficient to justify the judicial suggestion 
for further law making. Osler, J., at page 530 (after citing Armstrong v. 
Canada Atlantic It. Cn. (1902). 4 O.L.R. 500. for the principle that what 
constitutes reasonable excuse is not defined and dc|*cnds on circumstances) 
adds in effect that it is not easy to lay down a general governing principle 
and that where there are actual knowledge and verbal notice, as elements of 
excuse, there still remain questions of great nicety.

Some of the cases in different province», illustrating the difficulties and 
perplexities experienced by the various Coin s in the different law districts 
of Canada because "reasonable excuse" has never Is-en defined, are suh-

The failure of an employee to give notice of an injury within the time 
prescribed by sec. 4 of the Alberta Workmen's Compensation Act of 1908. 
ch. 12, is not fatal, unless the omission is prejudicial to the employer: 
Bruno v. International Coal <(• Coke Co., 12 D.L.R. 745.

The employee's ignorance of the fact that be was entitled to compensa
tion for injuries is not a mistake that will excuse his failure to give notice 
thereof in the manner required by sec. 4 of the Alberta Workmen's Compen
sation Act of 1908. ch. 12: Bruno V. International Coal & Coke Co.. 12 
D.LR. 743.

A notice of injury given by a workman is sufficient to entitle his depen
dants after his death to the lienellts of the R.C. Workmen's Compensation 
Act. R.S.R.C. 1911. ch. 244. without any other or further notice: Moffatt 
v. Crotr's Xcst Cass Coal Co., 12 D.L.R. 943.

The statute in Quelle requiring notice of action against a municipal 
corporation was not enacted to allow corporation» to escape liability on 
technical grounds, but to enable them by investigation to come into 
possession of all the farts, so as to either compromise or properly prepare 
the defence: l!>*f v. City of Montreal, 9 D.L.R. 9.

An action brought against a municipality for personal injuries from 
negligence in the operations under way for making repairs to its streets, 
but not due to any defect in the condition of the street itself, is not within 
the Ontario Municipal Act, 3 Edw. VII. (Ont.) ch. 19. sec. 909. so as to 
require a preliminary notice of injury: I Valter v. Town of ftarnia, 9 D.L.R. 
834.

Where a statutory enactment in Quebec required notice of suit to he 
given to a city corporation before an action in damages could be instituted.
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such notice in the absence of any contrary stipulation may be given by the 
plaintiffs attorney and may he validly served by bailiff: City of Weal mount 
v. II irks. 8 D.L.K. 488.

A defective notice, or even no notice at all. in British Columbia is not 
n bar to action if it is proved (ft) that the employer is not prejudiced in 
his defence, or (6) that the want or defect was occasioned by a mistake or 
other reasonable cause: .1fichvlli v. Crow's Xcat Pass Coal Co., 7 D.1..R.
904 at 907.

Where in British Columbia the injured party was laid up with the 
accident in a serious illness, his inability to give the notice is construed 
liberally in his favour on the general principle that such a condition indi* 
poses a man to do any business: Lever V. Me Arthur, 9 B.C.R. 417 at 420.

Where in British Columbia there has been a genuine mistake, not of 
law, that is, as to the legal effect of the doctor’s certificates in a mining 
district, but of fact, that is, as to whether or not the company would 
accept them as a notice of injury, the custom and usage will be considered 
on the question as to whether the plaintiff was misled thereby from 
giving the statutory notice: Alichelli v. Crow's Xcst Pass Coal <(• Coke (V, 
7 D.L.R. 904 at 909.

In Quebec the failure to give notice to the municipality of an injure 
sustained on a defective sidewalk (without reasonable excuse) will bar 
the action not only against the municipality hut also against the property 
owner who is answerable to the municipality under art. 5041 of the 
Cities and Towns Act, RvS.Q. 1909: Hatsford v. Laurentiun Paper Co., 5 
D.L.R. 306.

The notice of action required by sec. 007 of the Manitoba Municipal 
Act, R.S.M. 1902, ch. 110, need not he signed by the claimant personally 
nor need it shew that he was claiming in his capacity of personal repre
sentative of the deceased : Curie v. lirandon, 15 Man. L.R 122.

See. 722 of the Winnipeg charter which is the same in effect as sec. 067 
of the Manitoba Municipal Act, R.S.M. 1902, eh. 110, requiring notice of 
the “claim or action,” is to receive a liberal construction, and require
ments not specifically stated and not necessarily implied should not Ik? 
read into it: Ivesou v. Winnipeg, 10 Man. L.R. 352.

When plaintiff proves that he has given the notice of action required 
by the Municipal Code (Que.), the failure to allege notice in his declaration 
is not a cause of prejudice to the defendant and not a ground for exception 
to the form : Payeot V. 8t. Ambroise, 10 Que. P.R. 79.

A notice by letter to the chairman of the Board of Works, instead of to 
the city clerk, under sec. 722 of the Winnipeg charter, 1 and 2 Kdw. VII. 
(Man.) ch. 77, which contained full particulars of the accident and of the 
injuries and of a claim for a specific sum and which reached the city clerk 
within the prescribed time, was held sufficient: Mitchell v. Winnipeg. 17 
Man. L.R. 166. '

Notice to be excused must be baaed on more than mere want of pre
judice: Anderson v. Toronto, 15 O.L.R. 043.

In Quebec the right of action for damages against a city being based 
primarily on the sufficiency of the notice as to the place where the moi- 
dent occurred according to art. 536(a) of the Montreal charter, a notice
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stating that the accident occurred on a sidewalk on the corner of two 
streets, while it appears by the evidence that the pluintilV fell on the cross
ing between these two streets, is insufficient: Srghold v. City of Montreal, 
in Que. 1\iR. 377.

In an action in Ontario against a township corporation for damages 
for personal injuries from a highway out of repair, where the plaintiff gave 
notice in writing of the “accident and the cause thereof" under the 
Consolidated Municipal Act, 11)03, sec. (SOU. within the proper time, but 
did not state therein the precise part of the highway which was out of 
repair, the notice was held sufficient ns a Hording reasonable information 
to enable the defendant to investigate, it appearing that the municipality 
knew the place of the accident and had in fact investigated, on the prin
ciple that the Court should not add anything to that which is expressly 
prescribed by the statute: Y011 ny v. Township of Bruce, *24 O.L.R. 54U.

In an action against a rural municipality in Ontario where («) the 
municipality was notified verbally by the plaintiffs employer of the 
happening of the accident, (ft) the plaintiff for part of the period was not 
in a condition to give the notice, (c) the plaintiff was ignorant of the law 
requiring the notice; such reasons do not constitute a reasonable excuse 
for want of notice : Egan v. Township of Salt fled, 13 D.L.R. H84. supra,

Where want of notice was pleaded by the defendant the following ex
cuses were held sufficient : (1) notoriety of the accident, (2) defendant's 
knowledge of it, (3) defendant's knowledge that plaintiff's representative 
was making the claim, (4) defendant taking the claim into consideration 
hut never giving plaintiff a final answer as to settlement : Armstrong V. 
Canada Atlantic If. Co., 4 O.L.R. 500.

Ice and snow sidewalk cases call strictly for notice; but it may be 
dis|>cnsed with where reasonable excuse and absence of prejudice are both 
established : Drennan v. City of Kingston, 27 Can. 8.C.R. 46.

The legislation and decisions as to the requirement of notice would 
appear to be more elastic under Workmen's Compensation Laws in the 
different provinces than under the municipal laws. It will lie noted in this 
connection that the trial Court may adjourn or postpone the trial to 
enable notice, or amended notice, to he given, under certain of the statutes.

Ignorance of the law is not sufficient excuse, whether or not it may be 
an element in arriving at a conclusion as to whether the circumstances 
of the case shew reasonable excuse : Biggart V. Town of Clinton, 2 O.W.R. 
1002.

The degree of physical and mental disability necessary to constitute rea
sonable excuse is specially considered in Drrnnan v. City of Kingston, 27 
Can. S.C.R. 46, and O'Connor V. Hamilton (1005), 10 O.L.R. 520.

For convenience the following summary may be found useful :—
1. The statutory-negligence action requiring notice of accident is in 

Ontario a modern innovation dating back only to 1802.
2. The notice may lie excused for other good causes where the want of 

notice has not prejudiced the defendant.
3. The other good causes which will suffice to excuse the notice have 

never been defined, but the Courts arc left to reach their own conclusions 
in the circumstances of each particular case.
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4. Proof that the want of notice has not prejudiced the defendant is not 
of itself sufficient to excuse notice, although it may he an element in con
sidering reasonable excuse.

5. Ignorance of the law is not sufficient excuse, although it also may 
be an element in considering reasonable excuse.

6. Notice is not excused by (a) verbal notice, (6) physical and mental 
inability to give it for part of the statutory period, or (c) ignorance of 
the law requiring it: Egan v. To mm hip of Saltfleet, 1.1 D.L.R. 884, sup'-..

7. Notice is excused by (a) notoriety of the accident, (h) defendant"'* 
knowledge of the accident, (c) defendant’s knowledge of a claim based 
thereon, and (</) defendant’s taking the claim int consideration and 
holding it in abeyance and thereby lulling and misleading the plaintiff: 
Armstrong v. Canada Atlantic It. Co. (1002), 4 O.L.R. 560.

NICHOLS AND SHEPARD CO. v. SKEDANUK.

(Decision No. 3.)

Alberta Supreme Court, Harvey, C.J., Berk, Simmons, and Walsh. ././.
October 9, ISIS,

1. Salk (#111 A—56a )—Chattki.8—Conditional sale—Collatkbai. lanii
MORTOAOK.

The fact that an agreement for the purchase of chattels provides 
that the buyer shall give the seller a mortgage on certain designated 
land to secure the payment of the purchase money does not render a 
mortgage, given in compliance with such stipulation but contained in 
an instrument separate anil apart from the agreement of purchase, 
although executed simultaneously therewith, void under Alta. stat. 
No. 5 of 1910 (2nd sess.) as a “charge or encumbrance” on land 
contained in or annexed to an agreement for the purchase of chattel-.

[Xichols and Shepard Co, v. Skedanuk, 11 D.L.lt. 199. reversal: 
Smith v. American-Abell, 17 Man. L.R. 5. followed.]

Appeal by the plaintiff from the judgment of Stuart, J.. 
Ficholx and Shepard Co. v. Skedanuk, 11 D.L.R. 199, in favour 
of the defendant in an action for a declaration confirming the 
plaintiff’s title in respect to a mortgage on land, the defendant 
refusing to deliver up his certificate of title for the purpose of 
registering the mortgage.

The appeal was allowed.
Frank Ford, K.C., for plaintiha.
A. Grant, for defendant.

Harvey, C.J. :—Some time prior to May, 1911, the defendant 
and two others agreed to purchase from the plaintiffs a thresh
ing machine end the defendant and one of the others who had 
land agreed to give mortgages on their lands as security for the 
purchase-price. On May 30th the machinery was delivered, at 
which time a min cer of documents were signed by tin- pur-
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chasers. One of them was an order or agreement for the 
machinery, probably, though it is not clear from the evidence, a 
duplicate of the one under which the machinery was 
It was in the form of a conditional sale agreement and was 
executed then for the purpose of registration under the Condi
tional Sales Ordinance. There were also several notes to secure 
the instalments of the purchase-price and the two mortgages 
from the defendant and the other purchaser who owned land. 
The plaintiffs did not procure the defendant’s duplicate certi
ficate of title, their witness swearing that he stated that it was 
in the land titles office, it was not in the land titles office, hut 
in his own possession, and when the plaintiffs attempted to 
register their mortgage they were unable to do so because he 
refused to produce the duplicate certificate. They thereupon 
on July 20, 1911, filed a caveat claiming an interest under the 
unregistered mortgage. On March 21, 1912, under the provisions 
of sec. 89 of the Land Titles Act the defendant gave the plain
tiffs notice that the caveat would cease to have any effect unless 
within sixty days they took proceedings in Court to substantiate 
the interest claimed. The plaintiffs, therefore, brought this 
action within the sixty days and they ask for “judgment or 
order substantiating the title, estate or lien claimed by the said 
caveat.’ ’

The defendant denies the making of the mortgage and alleges 
that if he signed it his signature was obtained by fraud and 
without his knowledge that he was signing a mortgage. There 
was a conflict of testimony and the learned trial Judge found in 
favour of the plaintiffs upon the issue raised by this defence, 
hut he dismissed the action because he was of opinion that the 
mortgage was null and void by reason of ch. 5 of the statutes of 
1910 which enacts that

ALTA.

S.C.
1013

Nichols

Siikpako
Co.

Skhdaxuk.

Harvey, 01.

every mortgage . . . upon land . . . contained in, endorsed upon
or annexed to a written order, contract or agreement for the pun-luiae or 
delivery of unj chattel or chattel* «liaiI he null ami void to all intents and 
purposes whatsoever.

The defendant is an illiterate foreigner and all of the docu
ments referred to, and including the mortgage, were signed by 
him at one time and the learned Judge concludes that he did 
not know one from the other, though he knew that among them 
was one intended to give security on his land.

On these facts the learned Judge was of opinion that the 
mortgage in question was “contained in the agreement for the 
purchase of the machinery because upon the facts at least of this 
case it was clearly part of that agreement.”

With all respect I find myself unable to agree with this opin
ion. There is no doubt that the agreement for the purchase of 
the machinery included the agreement to give the mortgage and

6005
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ment evidencing the agreement. It is clear that the statute is 
confined in its operation to written documents, and when ii 
refers to an agreement it does not mean the real agreement, hut 
the written document evidencing it. The mortgage recites I lie 
liability created by the notes which are provided by the written

Henrey, CJ. agreement and makes the payments coincide with those under 
the notes, but it does not require resort to be made to the written 
agreement for any of its terms nor does the written agreement 
require the mortgage to support it in any way. Each is complete 
in itself and independent of the other and to my mind that is 
exactly what the statute intended to accomplish and not what it 
intended to prohibit. It contains no suggestion that a mortgage 
on land may not lx* taken as security for the purchase-price of 
chattels, but what it does say is that that shall not be done as 
part of the written agreement of sale. A somewhat similar ease 
under a somewhat similar Act is Smith v. Amrrican-Alxll, 17 
Mail. L.R. 5. The Act in that case simply prohibited the régis- 
tration in a land titles office of “a lien note, hire receipt, order 
for chattels or document containing as a portion thereof or 
having annexed thereto or indorsed thereon any order, contract 
or agreement for the purchase or delivery of any chattel or 
chattels ”

The facts were much the same as here; the order for the 
machine, the notes and the lien on the land were all given at 
the same time and all provided for security for the same debt in 
the same terms.

Mr. Justice Perdue, in speaking of the purpose of the pro
vision at p. 8 says ;—

It wns ni moil *t sml framed to 4iippres4 a practice which widely pre
vailed »immg4t implement dealers of inducing farmers to purchase inncliin- 
ery on credit, taking from them written orders or ngmmients containing 
a clause which made the purchase money a charge or lien upon their land.

Mr. Justice Phippen at p. 14 says;—
Ism.king at the Act as a whole I have no doubt it i* directed to the 

form of the instrument and not to the substance of the contract.

The Court held unanimously that the lien in that case was 
not one the registration of which was prohibited. It appears 
to me that the remarks I have quoted from that case have equal 
application to the present cast*. It seems to me that all the legis
lature intended was to prohibit a form of taking security which 
lent itself very easily to, and I may add was often borrowed for 
the purpose of, the perpetration of a fraud on a purchaser of 
machinery. A fraud may, of course, lie perpetrated in the case
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of other forms, hut there appears to he only one form dealt with 
in the statute. Interfering ns it does with the common law 
rights of contract its words should certainly not he given an 
unusual meaning to extend that interference heyond what ap
pears to he necessary to give effect to the purpose of the Act.

For the reasons stated, I am of opinion that the statute in 
question does not apply to the mortgage in this action. It is 
argued, however, that the effect of the statute would be to render 
null and void the agreement to give a mortgage contained in the 
written contract and that, therefore, the mortgage being actu
ally given at the same time must Is* void. I cannot see the force 
of this argument. I have already expressed the opinion that the 
statute does not invalidate the mortgage directly and. therefore, 
if the written agreement were silent about it it would he valid. 
How, then, the insertion of something in the agreement which 
is null and void and, then*fort», ineffective, assuming that such 
is the case, is to he rendered effective by invalidating something 
else I am unable to understand.

Some questions were raised hv the judgment and oil the argu
ment ns to the form of the affidavit of attestation which is re
quired for the purpose of registration, hut inasmuch as no 
claim is made t<» have tin* mortgage registered, but merely to 
substantiate the plaintiffs’ claim under the caveat to an interest 
under the mortgage, I think it is unnecessary to consider them. 
It may be pointed out. however, that the cone* of the
learned trial Judge that the subscribing witness, who was not 
a witness, at the trial had made a falsi* affidavit may perhaps 
not he entirely correct. From the dates of the affidavit and the 
order-in-council prescribing a new and the ap
pearance of the affidavit it seems almost certain that the untrue 
portion of the affidavit was not in it when it was sworn, and it 
may even have been put then* without the knowledge of the 
deponent.

1 am of opinion, therefore, that the plaintiffs have an interest 
under the mortgage entitling them to tile and maintain their 
caveat and that, therefore, the appeal should he allowed with 
costs and the judgment below set aside and judgment entered for 
the plaintiffs with a declaration to that effect and for their costs.

Heck, Simmons, and Wawii, JJ., concurred.

Appeal allowed.
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REX v. JUNG LEE.
Ontario Supreme Court, HPUIdteton, in Charnier». October 4, 1913.

1. Criminal law (8 11 It—49)—Summary trial—Police magihtrati
.Jurisdiction to try without jury—Keeping common uamim,

A police magifitrnte lm* jurisdiction under sec*. 041, 773. and 771 
of the ('rimimil Code (1900), as amended 1909, on a charge of keep
ing a common gaming house in violation of sec. 228 of the Code, to 
summarily try the accused without permitting him to elect whether 
lie will go before a jury.

[Hex v. Honan, 0 D.L.R. 270. 20 O.L.R. 484. 20 Can. Cr. Cas. 19. fol-

2. Gaming (81—0)—Kkkpixo oami.xu hourk—Conviction for—When
CAN I1K SUSTAINED.

Where the circumstance* create no statutory presumption under 
Cr. Code sec*. 983 and 980, a conviction under see. 228 of the Crim
inal Code for keeping a common gaming house cannot lie sustained in 
the absence of evidence that a “hank" was ke.pt by one or more of 
the players exclusive of the others, or that there was a gain to accrue 
to the accused from permitting the gaming to be carried on.

3. Gamixo (81—0)—Statutory presumption that place is used as
COMMON GAMING HOUSE—FINDING GAMING IMPLEMENTS THEREIN —
Necessity that entry be under warrant or order.

The prinui facie presumption that a place is a common gaming 
house created by s«r. 985 of the Criminal Code from the finding In 
officers of certain implements of gaming therein, arises only when 
the officer enters the place under a warrant or order.

4. Gaming (8 I—ti)—Statutory presumption that place is used ah
common gaming house—Resisting entry ok officer—What
AMOUNTS TO—IxM’KED DOOR.

The fact that an officer on seeking admittance to a place aunjieeted 
of (icing a common gaming house, finds the door locked does nul cun- 
stitute a wilful prevention, obstruction or delay of his entrance -ulli- 
cient to raise the prima facie presumption created by sec. 98Ü of the 
Criminal Code that the place was used as a common gaming house; 
the presumption is created only when something active is done amount 
ing to a wilful obstruction or prevention.

Statement Motion by the defendant to quash a conviction made by S .1, 
Dempsey, Police Magistrate at Cochrane, for unlawfully keeping 
a common gaming house.

The motion was granted.
d. F. McFarland, for the defendant.
W. M. Willoughby, for the magistrate.

Miudicten. j. Middleton, J. :—The only evidence taken was that of the 
Chief of Police, who, on the night in question, went to the 
laundry operated by the accused, and found twenty-five men in 
the room, playing cards at a table upon which there was money. 
There were also cards necessary for playing fan-tan. and dice. 
The door was locked, no demand was made for admission : hut, 
when one of the men inside came out, the Chief entered and 
made the arrest.

The conviction is attacked upon the grounds: first, that the
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magistrate proceeded to try without giving the accused his 
election to go before a jury; and, secondly, Hint there was no evi
dence to shew the offence.

The case of Hex v. Honan, 6 D.L.R. 276, 26 O.L.R. 484. *20 
Can. Cr. Cas. 10, is conclusive against the first contention.

Where a person is charged with keeping a disorderly house, 
as defined by sec. 228 of the Criminal Code, he may he proceeded 
against 'by indictment under that section, in which case he is 
liable to one year's imprisonment; and he may be proceeded 
against summarily under sec. 773(f), in which case he is liable, 
under see. 781, to six months’ imprisonment, or a fine not ex
ceeding $100, or both. The jurisdiction to proceed summarily 
for such an offence is made absolute by sec. 774. Throughout 1 
am speaking of the sections as amended in 1900.

By sec. 226 a common gaming house is defined as a place kept 
by any person for gain to which persons resort for the purpose of 
pi tying any game of chance, or where a bank is kept by one or 
more of the players exclusive of the others.

The evidence in this case does not shew that a bank was kept 
or that there was any gain to the accused; and the conviction 
must, therefore, be quashed, unless the evidence Ls aided by the 
presumption found in sees. 985 and 986.

Section 985 creates the presumption only where the premises 
arc entered under a warrant or order, and there was no warrant 
or order in this case.

Section 986 applies only if the constable is wilfully prevented 
from, or obstructed or delayed in, entering the premises. There 
was no prevention or obstruction here, within the meaning of 
see. 986. The door of the room was locked, but the Code cannot 
and docs not intend to create a presumption merely because a 
constable on attempting to enter premises finds the door locked. 
The presumption is created when something active is done, 
amounting to a wilful obstruction or prevention.

Upon the ground of the absence of evidence, the conviction 
cannot be sustained, and must be quashed. There will be an 
order for protection; and no costs arc awarded.

( 'on fiction quash d.
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OUT. REX v. HAMILTON.

S.C.
1013

Ontario Supreme Court, Kell;/, J., in Chamber8. September 20, 101 .*1.

1. Mukicival coki'ohatio.nn (111C 3—111a)—By-laws ok cornty—«Re
gulation OK BUSINESS—PkDLAHS ANI) 11UCKHTKK8—KXTINT OF 
COUNTY BY-LAW OVKB COUNTY LINK HOAD.

A county hy law jirohihiting hawking and peddling within a county 
without a license does not apply to a boundary road between two coun
ties hy virtue of sees. 433 and 430 of the Ontario Consolidated Muni i- 
pal Act, 3 & 4 Geo. V. eh. 43, R.S.O. 1014. eh. 102, which provides that 
the soil and freehold of every highway shall be vested in the muni
cipality or corporation that for the time living has jurisdiction over 
it. and that the councils of townships between which they run 
shall have joint jurisdiction over boundary roads, where it does not 
appear that the county council enacting such by-law ever asMimed 
control of such boundary road under sec. 440 (3) of such Act.

Statement Motion by the defendant to quash his conviction by a Jus
tice of the Peace for the County of Huron for peddling and sell
ing goods in the county, without a license, contrary to a county 
by-law.

The motion was granted.
./. (r. Stan burn, for the defendant.
IV. Proud foot, K.C., for Albert Whiteside, the informant.

Kelly, J. Kelly, J. :—An application to quash a conviction for peddl
ing and selling goods in the county of Huron, contrary to a by
law of that county.

The only evidence taken on the investigation before the magis
trate was that of the defendant, who admitted that, being a non
resident of the county of Huron, he did on the 5th August, 1913, 
go from place to place on the boundary road between the town
ship of Tuekeismith (in the county of Huron) and the township 
of Hibbert (in the county of Perth) with a team of horses and 
a waggon drawing goods, etc., and that lie did then on that 
boundary road sell goods, etc., and that he did not then hold a 
license from the County of Huron as required by the by-law of 
that county relating to the licensing and regulation of hawkers, 
pedlars, etc.

Under the authority of sub-sec. 14 of tx*. 583 of the Consoli
dated Municipal Act, 1903 (3 Edw. VI1. eh. 19), the Municipal 
Council of the County of Huron, in 1906, passed a by-law 
(which was amended in 1913) requiring all hawkers, pedlars, 
and petty chapmen, and other persons tarrying on petty trades 
within the comity, to procure, in the manner therein provided, 
a license before exercising such occupation or calling.

The statute R.S.O. 1897 ch. 3, sec. 16, sets forth that the 
county of Huron shall consist of the townships, towns, and vil
lages therein enumerated.

The defendant’s contention is, that the boundary road on
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which he sold the goods is not within the county of Huron, and 
that, therefore, he did not offend against the by-law.

There is nothing in the Municipal Act, as it stood prior to 
the passing of the Act of 1913 (to which reference is made be
low), expressly or by inference making a Isiundary road sueli as 
this a part of the county, or which would have the effect of ex
tending the operations of the by-law over it. It, therefore, be
comes necessary to consider the effect of the Municipal Act of 
1913, 3 & 4 Geo. V. eh. 43. By see. 433 of that Act it is enacted 
that, unless otherwise expressly provided, the soil ami freehold 
of every highway shall he vested in the corporation or corpora
tions of the municipality or municipalities, the council or coun
cils of which for the time being have jurisdiction over it under 
the provisions of this .Net ; ami see. 439 declares that the councils 
of the local municipalities lietwecn which they run shall have 
joint jurisdiction over all Isiundary lines, whether or not they 
form also county Isiundary lines, which have not been assumed 
by the council of the county, etc.

The informant contends that see. 433 enlarges the jurisdiction 
of the County of Huron over the boundary road in question in 
such manner and to such extent as to make the by-law applic
able to this road, and so constitute the acts of the defendant, for 
which the conviction was made, a breach of that by-law.

I am of opinion that that contention cannot prevail. It has 
not been shewn that the county council has taken any steps to 
obtain for itself alone control and jurisdiction over this road, 
such ns by assuming it ns a county mad under the provisions of 
see. 44ti, sub-sec. 3, in which event it would have acquired the 
jurisdiction conferred by sec. 436, sub-sec. 1 (a), consequent 
upon which the soil and freehold would have liccome vested in 
the corporation of the municipality (sec. 433). In the absence 
of some such action on the part of the county, 1 do not think that, 
under the circumstances as they appear, the Act of 1913 has the 
effect of extending the limits of the county of Huron so as 
to make the by-law operative over the mad in question. If the 
effect of sec. 439 is to confer joint jurisdiction on the two coun
ties, then joint action on their part would liecoine necessary; but 
it is not shewn that there is in existence any by-law of the county 
of Berth dealing with the licensing or regulation of hawkers, etc.

The only conclusion 1 can arrive at is. that the defendant was 
not liable to conviction for selling as lie did.

The conviction should, therefore, lie (puished with costs, but 
with a protection order to the magistrate.

ONT.

S.C.
lot;)

Rax
Hamilton.

Kelly. J.

Conviction quashed.
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IMP. JONES v CANADIAN PACIFIC R. CO.

P.C.
1»13

Judicial Committee of the Privy Council, Lord Atkinson, Lord tihaw, and 
Lord Moulton. Auyust 1, 1013.

1. Mastkk and servant ({HE 4—225) —Employee’s liability—Statu
tory duty—Railway employees passing test.

Where a railway company in breach of the duty imposed by Order 
No. 12225 of the Railway Commissioners of Canada, permits an cm 
ployee to engage in the operation of trains without the specified exam
ination and test, the company is, by virtue of see. 427 of the Railway 
Act, R.S.C. 1906, liable in damages to any person injured as a result 
of such breach of duty.

[Joiich v. Canadian Pacific It. Co., 5 D.L.R. 332, 3 O.W.N. 14(14, 
reversed ; see also Workmen's ComjK-nsation for Injuries Act, R.S.O. 
1807. cb. 160, R.S.Ü. 1014. eh. 140; and Fatal Accidents Act. 1
V. (Ont.) ch. 33, amending R.S.O. 1807, eh. 100, R.S.O. 1014. eh.
151.1

2. Master and servant (811 B8—180)—Common employment—Mas
ter’s BREACH OF DUTY, EFFECT.

The defence of common employment is not available to the master 
in a case in which injury has been caused to a servant by the negli
gence of a fellow-servant selected by the master in breach of a statu
tory duty to employ in the particular service only persons who have 
passed a qualifying test, if the injury Ik* the natural consequence of 
the lack of capability which the test should have disclosed.

[Joncs V. Canadian Pacific If. Co., 5 D.L.R. 332, 3 O.W.N. 1404, 
reversed; droves v. Wimbornr, [1808] 2 Q.B. 402, applied.|

3. Evidence (8 11 III—241)—Presumptions and burden of prooi As
to skill—Railroad employees.

The flagrant failure of a section foreman improperly entrusted with 
the charge of a railway snow-plow train in violation of statutory re
gulations requiring that only employees should be placed in charge* who 
had passed the prescribed examination to observe the signals or to sig- 
mil to the engine driver in rear may, in the absence of evidence t<> tin- 
contrary, be presumed to have resulted from his want of skill, know
ledge or experience, or to some physical incapacity or defect, which the 
statutory examination or test would have revealed ; and the railway 
company is properly held liable in damages for the death of his assi't- 
ant on the snow-plow in a collision resulting from the section foreman’s 
neglect in which he also was killed ; the company's action in setting an 
unqualified man to do such work was either the sole effective cau-v of 
the accident or a cause materially contributing to it, and the cm- 
therefore could not have been properly withdrawn from the jury.

[Jones V. Canadian Pacific If. Co., 5 D.L.R. 332, 3 O.W.N. 1404, 
reversed.]

4. New trial (8 II—8)—Instructions—Reading charge as a Whole-
Misdirection.

The judge’s charge to the jury is to be read as a whole, and if in 
view of its general meaning and effect, the jury were not left under 
any erroneous impression as to the real nature of the issues to to 
determined or as to the law applicable, misdirection cannot be pre
dicated upon an isolated portion of the charge when read apart from 
the other portions, so as to constitute a ground for ordering a new 
trial.

[Jones v. Canadian Pacific It. Co., 5 D.L.R. 332, 3 O.W.N. 1404. 
reversed.]

Statement Appeal by plaintiff from a judgment of the Ontario Court 
of Appeal, Jones v. Canadian Pacific R. Co., 5 D.L.R. 332, 3
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O.W.N. 1404. involving a breach of statutory duty by the defen
dant in selecting its servants. The defendant company cross- 
appealed.

The plaintiff’s appeal was allowed, and the defendant’s 
cross-appeal was dismissed.

Sir Geo. Gibbous, K.C., and Geo. S. Gibbous (both of the 
Canadian Bar), for the appellant.

Sir Robert Finlay, K.C., Angus MacMurchy, K.C. (of the 
Canadian Bar), and Geoffrey La ten nee, for the Railway Co.

IMP.

P. c. 
ion

Canadian 

R. Co.

The judgment of the Board was delivered by
Lord Atkinson:—This Ls an appeal and cross-appeal by ,nrd^uinson. 

special leave from a judgment of the Court of Appeal for On
tario dated June 18, 1912, setting aside the verdict of a jury 
and the judgment of the High Court of Justice for Ontario, en
tered on November 24. 1911, and directing that there should Is* 
a new trial of the action or that, in the event of the plaintiff 
accepting the sum of $2,OIK) paid into Court by the defendants, 
judgment be entered for the plaintiff for that sum.

The action was brought by the plaintiff, as administratrix 
of the estate of Gilbert Jones, deceased, for damages under the 
Ontario Statute (R.S.O. 1897, eh. 166), corresponding to the 
Fatal Accidents Act in England, in respect of the death of the 
said Gilbert Jones, who was, on February 14, 1911, killed in a 
collision at Guelph Jet. between a snow-plough belonging to 
the defendants and a train belonging to the defendants which 
was standing in a siding at the said junction. A claim was 
also made under the Ontario Workmen’s Compensation for In
juries Act, liability for which was admitted.

This snow-plough is used to clear the railway line of snow.
It is a high truck or wagon furnished in front with metal 
scrapers, which can be raised or lowered by mechanism worked 
from the inside, and is also furnished with two wings, one on 
each side, which can by a similar mechanism be spread out or 
folded to the sides of the wagon as required. The function of 
the scraper is to lift the snow off the ground ; the function of 
the wings is to throw it, when raised, off the track. The plough 
is built with a cupola, as it is styled, on its roof, in which win
dows are fitted both at the front ami at the sides, through which 
the person in the cupola can get a clear view' of what is in 
front and at the sides of the lines of railway. The plough is 
also connected by a cord with the engine, by which the steam 
whistle on the engine can be sounded. The plough placed in 
front of the train is pushed from behind by a locomotive en
gine and can be driven at a rate of 20 miles an hour or more.

On February 14, 1911, a train consisting of a snow-plough 
in front, an engine next, and a caboose or car used by the con
ductor and brakeinan behind, was sent out.
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An order called a train order was issued by the proper offi
cials, and was read by the contractor, engine-driver, and a man 
named Weymark, who travelled in the plough with Gilbert
Jones, the deeeased, to the effect that the train was to ..........
from the city of London to Guelph Je4., and there meet certain 
trains. It did so. One, at least, of the expected trains had ar
rived at Guelph Jet. before this snow train.

The proper semaphore red light signals, home and distant 
were properly set at Guelph Jet. station some time before the 
arrival of the snow-plough train, but, in entire disregard of 
them, it steamed into the station and collided with one of the 
trains it was to meet there, the latter being at the time engaged 
in getting from the main line into a siding. In this collision 
Weymark and Jones were both killed. An accident of this kind 
suggests the greatest want of skill or the utmost negligent in 
the working and management of this plough train. The «m- 
ployee whose duty it was to look out for the signals ahead, and 
to draw the necessary conclusions from them if observed, was 
either incapable of seeing them, or of drawing those conclu 
■ions from them if seen, or of taking the necessary action to 
secure the safe arrival of this train at its destination or, being 
possessed of the skill, knowledge, and experience sufficient to 
enable him to discharge these various duties, he negligently 
omitted to perform them. Now, the defendant company gave no 
evidence at the trial.

The statement of claim bases the plaintiff’s right to reeuv.t 
on the violation by the company of a statutory duty imposed 
upon them, namely, by putting in '-barge of this plough one 
Henry Weymark, who was merely a section foreman, or, as lie 
would be styled in this country, a linesman, i.c., one whose 
business it was to see to the k<*vping in order of a portion or 
portions of the permanent way, and who had not passed the 
examination or submitted to the test required by the 5th section 
of the Order of the Hoard of the Railway Commissioners of 
Canada of November 9, 1910, to be passed by and submitted to 
every person whom the defendant company should permit to 
“engage in the operation of trains or handle train orders." 
[Order No. 12225.)

The driver of the engine of the plough train, the conductor 
of that train, Chat. Kelleher, the conductor of the train with 
which the plough train collided, Arthur Kelly, and the brake- 
man of this latter train were all examined as witnesses on lie- 
half of the plaintiff.

By their evidence, the following facts wen* proved. That 
the plough is as high as the engine, that it to a great extent 
blocks the view ahead of the engine-driver and fireman ; that 
from Woodstock, a station on the line between the city of Lou
don and Guelph Jet., there was snow on the line; that from that

9
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station the plough was throwing out snow as it moved along, 
that the engine-driver’s view in front was thereby entirely ob
scured, that he could not see ahead at all, and that he was 
obliged to control and work his train by the whistles sounded 
by the men in the plough; that Weymark was in charge of the 
plough; that it was his (Weymark’s) duty to whistle when ap
proaching a level-crossing or a station; that lie, Weymark, and 
his assistant, Jones, were the only officials on the train who 
could see ahead; that the driver relied upon Weymark to give 
the proper whistles, and that from a crossing half a mile be
yond a station named Schaw, six miles distant from the place 
of collision, Weymark gave no whistle, made no communication 
of any kind to tin* engine-driver, though, apparently, he had 
duly whistled about half a mile away from that station, as he 
was approaching it and had also apparently whistled properly 
up to other points; that it was Weyinark’s duty to whistle a 
long whistle a mile from each station and quarter of a mile from 
level crossings; that Weller, the engine-driver, slackened down 
his speed to 12 miles an hour when he thought he was ap
proaching tiuelph Jet., but that he could not judge how fast he 
was going in a storm like that which prevailed at the time, 
and that he was waiting for Weymark to give the signal to 
stop. The collision took place about 7.10 to 7.15. The general 
train rules of the Company were put in evidence. There was 
no evidence given that Weymark had ever bail charge of a 
plough before, or ever had even travelled in one.

The Order of the Railway Commissioners runs as follows;—
No railway company shall permit any employee to engage in the op

eration of train*, or handle train order*, without llr*t requiring *uch em
ployee to pa** an examination on train rule* and undergo a satisfactory 
eye ami ear test by a competent examiner.

IMP.

P.C.
101.1

Canadian 

R. Co.

Lord Atkinson.

It was not suggested that the Commissioners had not juris
diction to make this Order, or that it had been complied with 
in Weymark’s case.

The 427th section of the Canadian Railway Act provides as 
follows

Any company, or any director or oflicer thereof, or any receiver, trustee, 
lessee, agent, or person, acting for or employed by such company, that 
doe», cause* or ]>crinit» to lie done, any matter, act or tiling contrary to 
the provisions of this or the special Act, or to the orders or direction* of 
the (Sovernor-in-council, or of the Minister or of the Hoard made under 
this Act, or omit* to do any matter, act or thing thereby required to be 
done on the part of any suvli company or person, shall, if no other penalty 
is provided in this or the s|H‘viul Act. for any such net or omi*Hion, he lialdo 
for each such olTenve to a penalty of not less than twenty dollars and not 
more than live thousand dollar* in the di*cretion of the Court before whieJi 
the same i* recoverable.

Such company, director, oflicer, receiver, tru*tee, lessee, agent or person
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"hall also, in any case, in addition to any such penalty, be liable to any 
person injured by any such act or omission for the full amount of dam 
ages sustained thereby.

The company whose officers permit any employee not quali
fied in the way prescribed to do work such as Weymark was put 
to, i.c.f to engage in the operation or working of a train, is thus 
made liable in damages to any person injured by their breach 
of this statutory duty.

The defendant company in the present case did not rely upon 
any contributory negligence on Jones’s part. And it does not 
appear to their Lordships that they could, even apart from the 
above-mentioned provision of the Railway Act, have relied upon 
the fact that Weymark and Jones were fellow-servants, sine» 
Weymark was placed in the position he held in breach of tin- 
employer’s clear statutory duty, and the breach of such a duty 
by an employer is not one of the risks which a servant can he 
assumed to undertake to run when he enters that employer's 
service. Lord Watson, in Johnson v. Lindsay, 118911 A.C. 
371, at 382, states the general common law principle thus:—

The immunity extended to n master in the ease of injuries caused to 
each other by his servants whilst they are working for him to a common 
end i> an exception from the general rule, and rests upon an implied under
taking by the servant to bear the risks arising from the possible negli 
genev of a fellow-servant who has been selected with due care by his master.

It is difficult to see on what principle a servant can be said 
to be selected with due care by his master when the master, in 
defiance of a positive statutory prohibition, selects for a par
ticular work a servant whose fitness for that work has never 
been ascertained in the manner prescribed.

Moreover, there is an entire absence in this case of all evid
ence to shew that Weymark was in fact fitted to discharge the 
duties he was put to discharge, or was ever considered so to In 
by any responsible official of the company. It is not at all tin- 
case of a servant of proved and known efficiency for a particular 
work being selected to do that work without having passed a 
test which his employers knew, or bona fide and reasonably be
lieved, he could pass. Not at all. The defendant company ab
stained from giving any evidence to that effect. They took 
that course, no doubt, for good reason, but they must bear tin- 
consequence.

The principle upon which the cases of Groves v. Wimbonv,
11898] 2 Q.U. 402: David v. Britannic Merthyr Coal Company,
11909 ] 2 K.H. 146, and Batter v. The Fife Coal Company, Ltd., 
11912] A.(!. 149, were decided, applies, in their Lordships' 
view, to the present case. In the first-mentioned of these cases 
it was held that the doctrine of common employment docs not 
apply .where a statutory duty is violated by the employers. In 
the second, the Master of the Rolls, at p. 152, says :—
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But, on the other hand, n master is liable to his servant for the con
sequences of an accident caused to that servant by the breach of a statu
tory duty imposed directly and absolutely upon the m ister, and the master 
cannot shelter himself behind another servant to whom he has delegated 
the performance of the duty. In such a case the negligence is the mas 
ter’s negligence, and the doctrine of common employment has no nppli-

And at page 157, Moulton. L.J., as lie then was, says:—
The risk of an employer failing to perform a statutory duty incum

bent upon him seems to me to be clearly not a risk that can Ik* considered 
one of those which the workman must be assumed to have accepted. On 
the contrary, lie. in his position as a member of the public, has a right to 
assume that his employer will fullll the duties which the statutes im
pose upon him. But we are not left to decide this question only as a 
matter of principle. There is clear authority to the same effect. In 
the case of droves v. Lord Wimbornc this Court decided that the defence 
of common employment is not applicable in a case where injury has been 
caused to a servant by the breach of a duty imposed on the master.

And in the last east* of the three, Lords Kinnear and Shaw, 
at pp. 160, 162. and 174 of the reports, expressly approve of 
the decision in the last-mentioned case, and Lord Lorcburn ap
parently concurred with them. Indeed, it appears to their 
Lordships that the above-mentioned decisions on this point are 
but applications of the principle laid down in 1856, by the 
then Lord Chancellor and approved of by the other noble lords 
in the House of Lords in the case of the Bartonshill Coal Com
pany v. Reid, 3 Macquecn 266, at 276, in these words:—

With reference to the law of England, I think it has been completely 
settled that in respect of injuries occasioned to one of several workmen 
cngagisl in a common work (and 1 know of no distinction whether the work 
lie dangerous or not dangerous) the master is not responsible if he has 
taken proper precautions to have proper machinery and proper servants 
employed.

Such being the position and rights of Jones, the deceased, 
and such the evidence in the case, the learned Judge who presid
ed at the trial left to the jury the following questions, and re
ceived from them the following replies:—

1. Were the defendants guilty of negligence that caused the death of 
Gilbert Jones? A. Yes.

IMP.

P. C.
ion
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Lord Atkinson.

2. If so, what was the negligence? A. By not having a competent cm 
ployee in charge of snow-plough train.

3. Did the defendants permit Weymnrk to engage in the operation of 
the train on which Jones was when he came to his death without first 
requiring such employee to pass an examination in train rules and undergo 
a satisfactory eye and ear test by u competent examiner? A. Yes.

4. Did the pluintiff suffer the damage complained of thereby? A. Yes.
5. Did the deceased come to his death by reason of the defcndnnta 

operating the railway by a negligent system? A. Yes.

99
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IMP. (1. If ho, what was tlio negligent system? A. By allowing Weymark to

P.C.
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operate snow-plough train without having passed the eye and ear test.
7. Might the deceased, (iilliert Jones, have avoided the accident by the 

exercise of reasonable care? A. No.

Vanadian
Pacific
H. Co.

8. At what sum do you assess the damages? A. Six thousand dollar*.
(а) To the widow, $3,500.
(б) To the daughter, $500.
(e) To the son, $-,000.

Lord Atklimon. Tin* learned Judge, accordingly, on October 3, 1911, gave 
judgment for the plaintiff in accordance with the finding of tIn
jury.

The respondents, with the consent of the plaintiff, appealed 
direct to the Court of Appeal for Ontario, and by the judgment 
appealed from, the latter Court set aside the judgment of the 
trial Judge on the ground of misdirection and ordered a new 
trial, on the terms, however, that if the plaintiff would accept 
the sum of *2.000 paid into Court to the credit of the action, 
and if the company did not object thereto, judgment should lie 
entered for the plaintiff for that sum.

The misdirection relied upon by the Court of Appeal is. as 
stated by Mr. Justice Meredith, this, that the jury were not 
told, as they should have been, that the mere breach of the rule 
or order of the Commissioners did not give a right of action, 
that injury must flow from that breach to give such a right, and 
that unless the injury was caused by the incapacity or negli
gence of the signalman, the plaintiff had no right of action, and 
again at page fiO he says :—

Vpon the whole evidence it might reasonably lie found that the acci
dent was not cnlined by any want of qualification or negligence on the part 
of the xignalniun. and in that ease the defendants' liability would tie lim
ited, because, as the defendants admit, the accident was caused, not hy 
any breach of the rule, which, it is admitted, lias the effect of an emn-t 
nient, but by the negligence of the engineer, a fellow-workman in common 
employment with the man in respect of whose death this action is brought.

No doubt, the learned trial Judge did make to the jury the 
remarks quoted in the judgment of Mr. Justice Meredith at 
p. 59 of the record, but the latter learned Judge omits to notice 
that earlier in the learned trial Judge’s summing up he had ad
dressed to the jury the following words :—

I must tell you that the company would not lie liable for the death of 
this person while in their employ unless they had neglected some duty 
owing to him hy reason of which the death was caused, that is negli
gence upon their part.

It appears to their Lordships that this is a clear statement 
that the violation hy the defendants of their statutory duty 
would not entitle the plaintiff to recover unless the injury to 
the plaintiff followed from that breach, that is. that the breach 
of the statutory duty was either the sole effective cause of the
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injury, or was so connected with it ns to have materially con- IMP- 
tributed to it. p q

Again, at p. 44. the learned trial Judge put to the jury the im 
question, “Has there been a breach of that rule ? Has that 
breach resulted in the death of Jones?” And again at p. 45, ' *, /
the learned Judge said:— Canadian

The different question» are put in order to bring out your views ns jj e(li 
far as they can be brought out as to what was the cause of the death ——
of this men. and what the negligence (if any) on the part of the com- LordAikinson. 
jinny, and whether that negligence resulted in the death.

Thus the learned trial Judge has, in effect, told the jury
what Mr. Justice Meredith says lie ought to have told them. If 
the charge of the learned Judge be taken as a whole, as it ought 
to be (Clark v. Moll/nr us, L.R. 3 Q.B.I). 237, 243), and its 
general meaning and effect be judged of when so taken, their 
Lordships think that the jury were not left under any erroneous 
impression whatever as to the real nature of the issues they had 
to determine, or at all led to think that they were entitled to 
find for the f unless they were of opinion that the negli
gence of the defendants in employing Weymark for the work 
lie was set to do was the cause of the death of Jones. They are, 
therefore, of opinion that the order directing a new trial on 
the ground of misdirection cannot be 3here re
mains. however, the much more difficult question raised by the 
cross-appeal of the respondent company, namely, whether they 
were ~ to have a verdict entered for them on the ground
that then* was no evidence before the jury upon which they could 
reasonably find that the breach by the company of their statu
tory duty caused, in the sense already mentioned, the death of 
the deceased. Many conjectures may no doubt be indulged in as 
to how it came about that neither Weymark nor Jones sounded 
the whistle, or the brakes they had at their command,
or * any communication to the engine-driver, hut disregard
ed all the signals, and led the train to steam into the station 
and collide with one of the trains awaiting them, lint is not 
the most probable reason this, that Weymark was unskilled in. 
and unfit for, and without any experience of. the difficult work 
lie was set to do? His eyes were in truth the eyes of the en
gine-driver and fireman. These hitter might as well have been 
actually blind for all that their eyesight < * them to see.
Weymark*s ordinary occupation, repairing the permanent way, 
afforded no training for work such as this; lie apparently had 
no other training, at least no other was proved to have been 
undergone by him. He was not proved to have been considered 
in any way fit for the work. He was not tested, and, was it 
not reasonable for a jury to have believed that he was not tested 
because he could not pass the test? No reason was given why
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IMP ho was not subjected to the tost. In Aylcs v. South-Eastern
P. C.
1013

Railway Company, L.R. 3 Ex. 140, a train belonging to the de
fendants was, while stationary outside Cannon st. station, run

Canadian
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into by another train. Several railway companies had running 
powers over the part of the defendants’ line at which the col
lision occurred. There was no proof as to whether the moving 
train belonged to, or was under the control of the defendants, 
but it was urged that no train could pass over their line without

Lord Atkinson. some arrangement with them, or by their authority and sub
ject directly, or indirectly, to their control. It was held that 
in the absence of evidence to the contrary it must be held that 
the train which caused the accident belonged to or was under 
the control of the defendants. Baron Martin, at p. 149, of tie- 
report, said :—

The collision which did take place might m>t to have taken place. 
Then what is the presumption ns to the ownership of the train which 
caused the mischief? 1 think the jury might properly say that it was, in 
the absence of evidence to the contrary, under the control of the com
pany to whom the line Is-longed. The fact is not “proved," perhaps, Imt 
“proof* of a fact is one thing and “evidence" of it to go to a jury is un

lit Williams v. The Great Western Railway Company, L.|{. 
9 Ex. 157, a child of tender years was found upon a footpath 
crossing a line of railway on the level, upon which footway tin- 
company were hound by statute to erect gates but did not do so. 
with one of its feet severed from its body by a passing train 
It was contended that, notwithstanding the negligence of tin- 
company in respect of not erecting the gates, this negligence 
was not so connected with the accident as to entitle the plaintiff 
to recover; but it was held that, though there were many possi
bilities ils to how the accident might have happened, the negli
gence was so reasonably connected with it as to allow of a jury 
saying that it did in fact give occasion to it ; and that the case 
ought, therefore, to have been left to the jury.

In McArthur v. Dominion Cartridge Company, [1905] A C. 
72, the plaintiff hail obtained a verdict against the defendant 
for $5,000 damages for injury sustained by him while in the 
defendant’s employment, caused by an explosion of an auto
matic loading machine used in this factory. The explosion was 
instantaneous and it was not actually proved how it was caused. 
Evidence was given that the machine luul many times failed to 
work properly, that cartridges were frequently presented in a 
wrong posture, and that a blow consequently fell sometimes 
on the side of the cartridge and sometimes on the metal end 
where the percussion cap was placed. Lord Macnaghtcn. in 
delivering the judgment of the Judicial Committee of the Privy 
Council reversing a judgment setting aside the verdict, said, 
p. 76:—
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It seems to be not »n unreasonable inference from the fact» proved 
,hnt in one of those blown that failed, a percussion cap was ignited and 
ho caused the explosion. There was no other rc * explanation of
the mishap when once it was established to the satisfaction of the jury 
that the injury was not owing to any negligence or carelessness on the part 
of the operator.

In Richard Evans cl': Company v. Astlcy, (1911 ] A.C. 674, 
a ease* under the Workmen’s C nsation Act. two trains, 
both belonging to the appellants, were living pushed into a sid
ing, had passed one set of switches, and were approaching an
other. The deceased was the guard or lirakeman of the hinder- 
most, he was stationed in a brake truck. This truck was in 
touch with, but was not < * *d to, the brakei tan’s van of the
other. It was easier to descend from the van than from the 
wagon. The guard in the van was about to make his tea. The 
deceased endeavoured to clamber from his truck into the van. 
He fell sod was killed.

There was no evidence whatever as to what was the object 
of the deceased in seeking to get into the guard’s van. It was 
suggested it might have been to get a cup of tea from the guard 
who was about to make his tea, or to gossip with him. or it 
might possibly have been to descend on to the line to hold open 
the points the trains were approaching, as it might have been 
his turn to do so. the other guard having m -dlv opened the 
other points, but no evidence was given as to whether it was the 
practice for guards to do this work alternately as suggested.

The County Court Judge drew from these facts the infer
ence that, this litst-menti oiled object was the object of the de
ceased; that he was therefore about to do his master’s work, ami 
that consequently tin* accident arose out of his. the deceased's, 
employment. The case of Wakclin v. London and South West- 
rrn Railway Company, 12 A.C. 41, was much relied upon, but 
it was held by the Court of Appeal and by the House of Lords 
that the County Court Judge was justified as a judge of fact 
in drawing tin* inference he had drawn, and that there was 
evidence sufficient to art his finding. Lord Loreburn, at 
p. 678 of the report in the former case, says:—

It in, of course, impossible In liiy down in word* miy wale nr standard 
by which you vim measure the degree of proof which will milllce to «up- 
port a particular conclusion of fact. The applicant must prove his 
ease. This does not mean that he must demonstrate his case. If the 
more probable conclusion is that for which lie contend», and there is any
thing pointing to it. then there is evidence fur n Court to act upon. Any 
conclusion short of certainty may be miscalled conjecture or surmise, but 
Courts, like individuals, habitually act U|»on a balance of pmhnhilition. 
In the present case, the theory that this man climlied U|h>ii the van or 
tried to do so for his own purposes, whether to gossip with the other 
brakeman or to amuse himself, wcnis to me most improbable. The theory
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IMP. that lu» meant to get upon the van because in a couple of minutes the train
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would be pnssing the points, and lie had to arrange the points, and would 
aave time by alighting where the points were, and could conveniently do 
ho by using the steps which were on the brakes van, whereas there were

Canadian

R. Co.

none on the truck, seems to me very probable.

Applying the principle of these authorities, which could be 
multiplied, to the present case, their Lordships think that the 
reasonable conclusion to draw from the evidence Is that the

Lord Atkinson, flagrant failure of We> mark to discharge his duty on this ocea-
■ion was most probably due to his want of skill, knowledge, or 
experience, or to some physical incapacity or defect which the 
examination or test prescribed for him would have revealed. 
If so, this failure was but a natural consequence of the act of 
the company in setting him, such as he was, to do the work 
actually set him to do; and that their action in that respect was 
either the sole effective cause of the accident or a cause mat
erially contributing to it. Their Lordships are therefore of op
inion that then» was evidence before the jury from which they 
could have reasonably drawn the conclusion at which they ar
rived; that the ease could not have been properly withdrawn 
from them; and that therefore the appeal of the 
should be allowed with costs, and the cross-appeal of the re
spondents dismissed with coats, and they will humbly advise 
His Majesty accordingly.

Appeal allow* <1.

ONT. SULLIVAN v. DORE.

N. C.
1013

Ontario Supreme Court. Trial before Middleton, J. October 1. Hill
1. Landlord and tknant iS II 0—33)—Forfeiture oflease—Strvi n ral

ALTERATIONS IN Bl'ILDINO—STATUTORY NOTICE IIY LANDLORD.
A landlord'll act ion to declare a forfeiture of the learn* because • f 

structural alterations made in the building-* without hi-* consent by 
the tenant will lie dismissed if a statutory notice of forfeiture In- 
nut been given pursuant to the Landlord and Tenant Act, 1 tien. V. 
(Ont.) eh. 37, *ee. 20 (2) (ILS.O. 1914. ch. 153).

2. Landlord and tknant (111D—SS)—Forfeiture—Relief against -
Security fob restoration at end of term.

A claim of forfeiture «if a lente by reason of an alteration made in 
the hui'ding by a tenant to enable him to carry on a butine-*-* therein 
of a claws nut prohibited by the lease, may be relieved against. under 
the I xi ml lord and Tenant Act (Ont.), by r«»«|iiiring the tenant t • give 
security for tin* restoration of the building at the eml of the lease to 
its condition at the time the lease was made.

1 Holman v. Knox, 3 D.LR. 207, 23 O.LR. 5RM. and Hyman \ //<»*<. 
119121 A.<\ «23. considered.)

Stilt ement Trial of action by the executors of .John Sullivan, deceased,
for forfeiture of a lease made by the deceased anil for dam
ages.

24
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8. F. Washington, K.V., for the plaintiffs. 0WT-
(r. Lgnrh-Staunton, K.( ami F. F. Lazin', for the de- s 

fendants. 10I3

Middleton, J. :—In this action, unfortunately, the bitterness Sullivan 
c and the difficulty of the solution are quite out of r-
proportion to the subject-matter involved.

The late John Sullivan carried on a livery business in the M,ddleton-J- 
premises in question at the corner of Cannon and McNab streets,
Hamilton. On the lôth January, 1912, he sold the business to 
the defendant Doré for $3,500, agreeing to lease to him the pre
mises for five years, with the privilege of extending the term for 
a further period of five years. In pursuance of this arrangement, 
the lease in question, dated the 10th January, 1913, was executed.
This lease contains statutory covenants to repair, reasonable 
wear and tear and damage by lightning, fire, and tempest only 
excepted, and that the lessor may enter and view the state of 
repair, and that the lessee will repair according to notice in writ
ing, reasonable wear and tear, etc., only excepted. Sullivan 
died on the 6th February following. The plaintiffs in this 
action are his executors.

The building was obi and in bad repair. Doré desired to 
make in it alterations enabling him, in his yiew, the better to 
conduct the business carried on. No doubt, he spoke to Mrs.
Sullivan with reference thereto, but I find against his contention 
that she assented to the making of the changes. Nevertheless, he 
made the changes, acting, I think, in good faith in regarding 
them as matters of little importance, and thinking that no objec
tion would be taken on the part of the lessors.

The insurance premium upon the premises has been raised 
$5 per annum. The lessors attribute this to the structural 
changes. The evidence of the agent shews that the change was 
really by reason of the change of occupancy, the risk being re
garded ils greater when a tenant is in occupation than when the 
owner is in occupation. Restoration of the wall by the closing of 
the opening complained of would not bring about a restoration 
of the former insurance rate. Nevertheless, this, I think, is the 
real cause of the whole trouble; and this action has been brought 
for the forfeiture of the lease and for damages.

I do not think that there has been a proper notice under the 
statute to enable the landlord to enforce the forfeiture, if for
feiture there has been; and upon this ground I think the action 
would fail.

What has been done in this case was such a change as falls 
within the principle laid down in Hyman v. It use, [1912] A.(\
623, and is a mere alteration for the purpose of making the build
ing suitable for the trade carried on. Having regard to its age
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and condition, the building has not been so materially altered as 
to constitute waste or a breach of the covenant involving for
feiture.

I think that the landlord has the right, under the covenant, to 
have the building restored at the end of the term to the same 
plight and condition in which it was at the time of the demise. 
The case already referred to indicates that relief should be 
granted from any forfeiture upon deposit of u sufficient sum to 
secure the restoration of the building at the end of the lease to 
its former condition. In my view, $200 would be ample in this 
case; and, although I am bound to dismiss the action upon the 
technical ground that no formal notice under the statute has 
been given, I suggest to the parties the desirability of consenting 
to a judgment relieving from forfeiture upon deposit of this 
sum, or upon security being given, to that amount, for the re- 
storation of the buildings. This will prevent further unprofit
able litigation.

The decision of the House of Lords in Hitman v. Rose must 
be taken to modify to some extent what was said by the Divi
sional Court in Holman v. Knox, 3 D.L.R. 207, 25 O.L.R. 588.

In any event of the case, I do not think that costs should lie 
awarded, partly owing to the fact that both parties are, I think, 
in the wrong, and {tartly owing to the confused state of the law.

Action dismissed

Re DAVIES and JAMES BAY R. CO.

Ontario Supreme Court (Appellate Division), darrom, Mariai in, Magee, 
nnd Hodgint, I. i/.»it 23, 1813.

1. Damages (§ II! L 1—230)—Measure ok compensation—Condkmnation
OR DEPRECIATION IN VALUE IIY EMINENT DOMAIN—TaKINO LAND KoR 
RAILWAY PURPOSES—V.NDERLYlNti MINERALS.

The value of minerals underlying the usual 100 find strip of land 
expropriated for a railway right-of-way cannot Ik- included in an award 
of damages, ns the railway company does not become vested with any 
right to such minerals by virtue of the expropriation; the landowner's 
right thereto is merely sus|>endcd until such future time as the Hoard 
of Railway Commissioners shall, on the latter'» application, under mvs. 
170 and 171 of the Railway Act, R.S.C. 1900, cli. 37. require the com 
pnny to compensate the landowner for the value of the minerals if 
necessary for the safe support of the railway; or to submit to such 
order as the Board may make relative to the working of the mineral- 
by the landowner.

2. Eminent domain (|IIiB—110)—What constitutes a taking ok or

nwuei i" from in v Taking land fob bailwai mjn 
Underlying minerals—Right ok railway to.

A railway company does not acquire any right to minerals under 
lying land expropriated for a right of-way; since the respective 
rights of the company and the landowner to the minerals are to I»» 
fixed ami determined under secs. 170 and 171 of the Railway Act, 
R.S.C. inOfl. eh. 37. on future application to the Hoard of Railway 
Commissioners, who may require the company to purchase the min
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erals, if necessary for the safe support of the railway, or to sulmiit 
to such order as the Hoard may make relative to the working of the 
minerals by the landowner.

a. Eminent domain < fi I II O 1—140)—Necessity ok making compensa
tion—Taking land for railway purposes—Underlying min
erals—Railway Act—Lack ok provision for compensation—

Notwithstanding that sees. 170 and 171 of the Railway Act, R.R.C. 
1000, ch. 07. relating to the rights of a landowner and a tailway com
pany in minerals underlying land expropriated for railway purposes 
are silent as to the right of the landowner to compensation for the 
value of such minerals, sers. 2, 20. 28. 48, SO, ITS and 170 of the Act 
shew that the Hoard of Railway Commissioner*, in making an order 
under sees. 170 and 171 of the Act relating to siieh underlying 
minerals, may require the railway company to make compensation 
therefor if the minerals are neeessnry for the safe support of the 
railway.

\Hrr v. 1‘enar, 4 II. & Ad. .'10; Hammersmith, etc.. It. Co. v. Brand, 
L.1L 4 ILL. 171; London <(• \or1h Western It. Co. V. Keans. 11893J 1 
('ll. 10; Smith V. tirent Western It. Co.. 0 App. Cas. 1([.*» ; Itunhon Briek 
<(• Ten u Col to Co. v. tirent W estern It. Co.. [18031 1 Ch. 400, re
ferred to ; tiro ml Trunk Bacifio It. Co. v. Fort Willinm Bond it In
vestment Co., [10121 A.C. 224, considered.]

4. Damages i 8 111 LI—230)—Measure or damages—Condemnation or
DEPRECIATION IN VAl UK 1IY EMINENT DOMAIN—TAKING LAND FOB
railway purposes—Underlying minerals.

The value of minerals underlying land expropriated for a railway 
right-of-way cannot Is* allowed as an injurious ntlWtion of the land 
resulting from the exercise of the power of eminent domain conferred 
by the Railway Act, R.S.'C. 1001). eh. 37. since the Act gives the right 
to expropriate the surface of the land without taking the underlying 
minerals.

5. Damages (§IML3—255)—Measure of compensation—Depreciation
IN VALUE BY EMINENT DOMAIN—CONSEQUENTIAL INJURIES—COSTS
or landowner's subsequent application to hoard or railway 
commissioners.

The eost of a landowner's future application to the Hoard of Railway 
Commissioners for an order relative to the working of minerals under
lying land expropriated for a railway right-of-way, cannot he included 
in an award of damages for the land taken; the Hoard will have 
authority to award costs when such application is made.

«I. Damages (8 IN LI—23n> -Meanvre of compensation—Condemnation 
or depreciation in value iiy eminent domain—Taking land
FOR RAILWAY PURPOSES—l ' NDEHI.Y I NO MINERALS IN SLOPE SUPPORT
ING RIGHT-Or* WAT.

In expropriating land for a railway right-of-way an element of 
damage to he taken into consideration in making an award is the 
value of minerals underlying the land supporting the slopes of the 
right-of-way, hut outside <>f and beyond the 40-vard strip under which 
the landowner is prohibited hv see. 171 of the Railway Art, R.S.C. 
HlOil, eh. 37. from working the minerals without an order from the 
Hoard of Railway Commissioners.

| London «( Xorth Western It.W. Co. V. Kvnns, [ 18031 1 Ch. 10; and 
London and Sortit Western It.W. Co. v. Hoir let/ Bark Coal anti Cannel 
Co., [mill 2 Ch. 07, at 130. Rflrmed in (I9I3| A.C. 11. specially re 
Sirred to. |
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». DAMAGES (8 III L3—255)—MEASURE OF COMPENSATION—CONDEMNATION 
lilt DEPRECIATION IN VAI.VK IIY KM IN EXT DOMAIN—-CONHEqi I M l XI. 
INJUB1KH — TAKIXO I.AND OK IIRICK-M AKING PLANT— KkVER.ANcY 
FROM MINERAL SUPPLY—ADDITIONAL VONT OK TRANSPORTATION.

When* tin* expropriation of a railway right-of-way through land 
owned by a brick-making company severed its factory from i soon 
of future supply of brick making material, an element of damage 11 
lie considered in awarding damages is the additional coat of transput; 
ing material as the result of the building ot tne railway; although. . 
the material will not be required for many years, only the pre-ini 
value of the cost of transporting at the time when required for u - 
should In- awarded.

lit. Eminent domain (gill)—loll—Appeal—Cx satisfactory award
DA HKD ON 1 ATOM RADII TED EVIDENCE—INTERFERENCE WITH—111 
M ITT I NO CASE TO AHII1TRAT0RS.

The fuel that arbitrator* in awarding damages for the expropriation 
of a railway right-of way through a brick-making plant which cm 
tailed additional expense for the carriage of brick-making materials 
to the factory. based their award on uncontrndicted evidence as to an 
impraetieable system of transportation will not justify interference 
with the award hy the appellate court if there is evidence to support 
it. even though the court is dissatisfied with the award; as the app'.tl 
must be dealt with on the evidence produced liefore the nrhitrat<-rs 
and the court cannot remit to them for tin* taking of additional tc'ti 
mony an award made under the Dominion Railway Act.

| Atlantic mol Xorth lVcs/rrn //.IV. Co. v. 11’oof/, [1H»5| A.C. 257; 
and Itr l/e.II pi tie anti Ixtke Erie and Detroit Rirrr /MV. Co. (10021. 
I O.L.R. 230. referred to.]

11. Damaoeh iglllL3—285)—<M ensure ok compensation—Deprfit-
ATION IN VALVE RY EMINENT DOMAIN—CONSEQUENTIAL INJI RIt-
Takino land ok drick plant—Separation from hoi ri e ok si p 
ply—Oort of crohhino railway.

(hi the expropriation of a railway right-of-way through a brick- 
making plant -o as to separate the factory from its supply of brick 
making materials, the costs of grading a necessary crossing over the 
railway may Is* awarded as damages, notwithstanding that the e.in
struction of such crossing depends on the subsequent consent of the 
Itoard of Railway Commissioners.

7. Damages (8 111 L2—250)—Measure of compensation—Condemnation
or depreciation in value by eminent domain—Value for 
special use—Land ok manufacturing plant—Future kxpav

The measure of damages for the expropriation for railway purpose* 
of a portion of land owned liy a manufacturing concern, which, nl 
though not in present use. is the natural outlet for the future expan 
sion of the business, is not the probable future profite that might Ur 
realised from the utilization of tiic land taken, considered apart from 
its conjunction with the remainder of the land owned by the compuu.x. 
but is such proportion of the profits arising from the whole of the land, 
occupied by the entire plant, including that expropriated, as the 
amount of the land taken bears to all of the land occupied by the com 
puny's plant.

8. Damages (8 III L2—241)—Measure ok compensation—Condemn x
TIOX OR DEPRECIATION IN VALt K IIY EMINENT DOMAIN—VALVE OK 
LAND TAKEN—ESTIMATE AH OK XVII AT TIME—L\ND NOT IN PHKHI.X I 
UHK, HUT VALUAIH.E FOR FUTURE EXPANSION OK FACTORY.

Wlu-re land owned by a manufacturing company, but not requins! 
for present use, is expropriated for railway purposes, damages for the 
taking are to Ik- based on the present worth or the future value of the 
land to the owner at such time as lie may require it for use in his 
business.
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12. Damauf.h (6llll.li—2SA)—Mi:\hiki: ok iomhn nation—('oxiikmna
tion OK IIKI'BKVIATION IN VAI.IK KY KM INK NT DOMAIN - XliVAXTAOKH 
—Sl’Kl’IAI, III XKHTH—VhoPKKTY VAl.l'ABtK loll Fl-’TI'KK I NK»— 
I’lHERT VALVE.

Wlu'ii- Hu- «'xpro|irlalion of a railway right-of -way through land 
owned by a brick manufacturing company separate!* its factory from 
the source of its supply of brick-making materhl. all of wliieh. how
ever. was not needeil for immediate u»e, the bcnelits conferred on 
the land by the construction of the railway and which may Is* oil' -.et 
against the damages sustained by the landowner, must he based on the 
present worth of a sum payable not when the railway is built, but at 
wueli future time when the materials will lie needed in the land- 
owner's business.

Appeal by the railway company and cross " by Robert 
Davies from the following award :—

Know all men by these presents:—
Whereas the James Hay Railway Company (now the Can

adian Northern Ontario Railway Company), hereinafter called 
the “railway company,” was incorporated by Act of the Dom
inion Parliament, 58 & f>!) Viet. eh. 50 (1895), and amending 
Acts, and on or about the 29th day of September, 1905, de
posited in the office of the registrar of deeds for the county of 
York, a plan, profile, and hook of reference of lands required 
for its railway and work, being in substance the lands herein
after mentioned.

And whereas the railway company, on or about the 9th day 
of February, 1909, served upon Robert Davies, of the township 
of York, manufacturer, the owner, a notice descriptive of lands 
to be taken from him, and which are more fully set out in part
I. of the schedule hereto, and of the powers of construction and 
operation intended to ho exercised by it, and which said notice 
contained a declaration of readiness to pay the sum of $15,000 
as compensation for the said lands, and for any damage caused 
by the exercise of the said powers.

And whereas the said Robert Davies did not, within ten days 
after service of the said notice, accept the said sum so offered.

And whereas the Judge of the County Court of the County 
of York, being the county in which the said lands lie. on the ap
plication of the railway company, by order dated the 20th May, 
1911, appointed C. A. Masten, named on behalf of the railway 
company, C. J. Holman, named on behalf of Robert Davies, and
II. M. Mowat, arbitrators to determine the compensation to be 
paid to the said owner in respect of the said taking and dam
ages.

And whereas the said arbitrators were duly sworn faithfully 
and impartially to perform the duties of their office, and pro
ceeded to ascertain such compensation.

And whereas the said arbitrators in writing appointed Tues
day the 2nd day of January, 1912, as the day on or before which
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their award should be made, and in writing prolonged the tine- 
for making their award until the 15th day of May, 1912.

And whereas George Angus was agreed upon by the parti's 
as a stenographer to take down the evidence in writing and was 
sworn before the arbitrators faithfully to write and transcrit»- 
from his notes the same.

And whereas the said arbitrators took upon themselves tie 
burden of the reference and duly heard and considered the alli
gations and evidence of the parties and their witnesses concern 
ing the amount of the said compensation, and, accompanied by 
the counsel for both parties, having viewed and inspected the 
place, buildings, and works, do, by the majority of them, make 
this their award in writing, in manner following that is to 
say :—

We, the said II. M. Mowat and C. J. Ilolman, the said ('. 
A. Masten being present hut not joining in the award, do award, 
order and determine that there is due from the said railway 
company unto the said Robert Davies as and for the taking of 
his interest in the said lands and buildings and for full com
pensation for all damage by him sustained by reason of the 
exercise of the powers of the railway company over and above 
the increased value to the iands of the said Robert Davies be
yond the increased value common to lands in the locality by the 
passage and construction of the railway, which we have set olT 
against the said damage, the sum of $238,583, being the net 
amount of this our award.

As witness the hands of the said arbitrators this 14th dav of 
May, 1912.

The railway company’s appeal was on the ground that the 
amount awarded was excessive. The cross-appeal was on tin- 
grounds that some of the allowances for damage should be in
creased, and that nothing, or at all events a less sum than $75,- 
000, should be allowed for set-off of benefit.

The award of the arbitrators was varied.

E. I). Armour, K.C., and It. It. Henderson, for the railway 
company:—A large part of this award, namely, $123.000, con
sists in an allowance for minerals, that is, shale, which, it is as
sumed, underlies a portion of the railway, to the depth of <50 
feet, and which, it is asserted, may in the future be required for 
the manufacture of brick. We submit that the arbitrators had 
no jurisdiction to deal with this claim, because, under the terms 
of the Railway Act, as properly construed, the question of com
pensation for minerals is postponed to be dealt with when the 
time comes that the owner bond fide requires to work them. This 
was the object which the Legislature had in view in excepting 
minerals from the land taken by the railway company; and the
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Act should be construed so as to carry out the intention of the 
Legislature. See the Railway Act, R.S.C. 1906, ch. 87, secs. 170, 
171; (ircat Western It.IV. Co. v. Bennett (1867), L.R. 2 II. L. 
27, at p. 40; London and North Western It.W. Co. v. llowle y 
Park Coal and Cannel (Jo., [1911] 2 Ch. 97, at p. 113; affirmed 
in the House of Lords. Jlowlcy Park Coal and Cannel Co. v. Lon- 
dnn and North Western ll.W. Co., [Ibid] A.C. 11; In re Lord 
Gerard and London and North Western It.W. Co., [1895] 1 Q.B. 
459, at p. 469; Midland It.W. Co. v. llannchwood Brick and 
Tile. Co (1882), VO Ch.D. 552; Ituabon Brick and Terra Cotta 
Co. v. Great Western It.W. Co., 11893] 1 Ch. 427. The rights of 
the parties, the Dominion Railway Board, under its very large 
powers (which include the power of preventing the railway 
company from operating over any particular portion of 
its railway), may adjust as the circumstances which arise 
may warrant, either by allowing the owner to work his 
minerals or compelling the railway company to take more land, 
or by allowing the railway company to divert its location, 
or by itself awarding compensation. Under the proper inter
pretation of the Railway Act, the arbitrators had no jurisdic
tion to deal with minerals or allow any compensation therefor; 
and the allowance under that head cannot be sustained. An
other form in which the respondent’s contention was put, was 
that, though the railway company could not take the minerals, 
and could not, therefore, be compelled to pay for them as such, 
yet the owner was entitled by way of damages to the equivalent 
of the value of the minerals, because he could not work them. 
It was held in IIoil,day v. Mayor, etc., of Borough of Wake
field, [1891] A.C. 81, that this view could not be supported, and 
that the intention of the statute could not be circumvented in 
this way. But, even assuming that there is jurisdiction, the 
damage is too remote. Moreover, the evidence, if properly in
terpreted, shews that this shale, for which a large sum was al
lowed, has in reality no commercial value. Further, it is sub
mitted, it is wrong in principle to allow the owner to select 
a section of his property and claim damage for this section, when 
at the same time he declines to say what the damage is to the 
whole property. It may well be, and in this instance undoubt
edly is, the case that, assuming that a small section is damaged, 
that damage is more than set off by the benefit to the rest. On 
the question of damage generally, not one witness swore to any 
damage to the property by reason of the construction of the 
railway ; and the finding of the arbitrators that the railway 
damaged the property to the extent of some $238,000 is unreason
able. The majority arbitrators refused to follow the rule which 
has so often been laid down by the Courts, namely, that the test 
of damage is the difference in the value of the property before 
the railway was built and immediately after its construction.
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See lie Ontario and Quebec U.IV. Co. and Taylor (1884), 6 O.R. 
338, p< r Cameron, C.J., at p. 348 ; Janus v. Ontario and Qucba 
RAY. Co. (1880), 12 O.R. 024, affirmed (1888), 15 A.R. 1; R< 
Davies and James Kay KAY. Co. (1910), 20 O.L.R. 534, at p. 
550. As to the alleged damage by severance of the north and 
south hills, for which th - sum of $100,000 odd was allowed, this 
allowance was made for severance on the assumption that tin- 
railway should pay the whole cost of conveyance by carts across 
the railway, instead of by overhead crossing. There is no ques
tion that the Hoard have power to give an overhead crossing; 
the railway company are willing to consent to such a crossing, 
and no reason is suggested why this method should not be adopt
ed. It is, therefore, startling to find so large an amount al
lowed for a damage which can be so obviously avoided. See lit 1st 
v. Grand Trunk KAY. Co. (1857), G C.P. 421, at p. 423 ; In re 
Coekcrline and Gudph and God< rich KAY. Co. (1900), 5 Can. 
Ry. Cas. 313; Kurke v. Grand Trunk RAY. Co. (1857), 6 C.I*. 
484; McKenzie v. Grand Trunk RAY. Co. (1907), 14 O.L.R. 071 : 
Killy v. Grand Trunk KAY. Co. (1909), 1 O W N. 24, 211; Tor
onto Hamilton and Buffalo KAY. Co. v. Simpson Brick Co. 
(1909), 17 O.L.R. 632. On the question of switches, and ex
tensions through another's land, see Blackwoods Limitai v. 
Canadian Northern R.W. Co. 1910), Il 8.C.R. 92; Clover Ba 
Coal Co. v. Humberstone (1911), 45 S.C.R. 346.

.17. K. Cowan, K.C., and A. IV. Ballantyne, for Robert Davies : 
—Section 155 of the Railway Act of Canada is the only section 
which provides for fixing compensation in this case to the re
spondent for land taken and damage sustained by reason of the 
exercise of the powers conferred upon the railway company by 
tlie Railway Act of Canada ; there is no provision for awarding, 
at a subsequent date, compensation to the claimant either for 
property taken by the railway company or damages resulting 
from the exercise of these powers ; and all compensation which 
the respondent is entitled to receive must be fixed in these pro
ceedings. Inasmuch as the claimant is now prevented and will 
be for all time prevented from the winning of this shale, he is 
entitled in this proceeding to full compensation for all damages 
by him sustained by reason of the taking of his lands, and more 
especially as there is no authority for compensation at a later 
date in any other proceedings or under any other section of the 
Railway Act: Grand Trunk Kacific RAY. Co. v. Fort William 
Land Invrstnu nt Co., 11912] A.C. 224 ; Commissioner of Public 
Works (Cape Colony) v. Logan, [1903] A.C. 355. The true test 
of the value of the lands taken by the railway company in this 
case is not the difference between the market-value (ns land) be
fore taking and the market-value after taking, but the value 
thereof to the using owner : Dodge v. The King (1906), 38 S.C.R. 
149 ; Bwllfa and Merthyr Dare St<am Collieries (1891) Limitai

9
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v. Pontypridd Waterworks Co., 1190.3] A.C. 426; Buccleuch 
(Duke of) v. Metropolitan Hoard of Works (1872). L.R. 5 II.L. 
418. The respondent lots no authority to erect bridges over the 
railway for the purpose of conveying his raw material by tram
way over the tracks of the railway company ; and the Board of 
Railway Commissioners has no jurisdiction to authorise the 
claimant to erect such structures: Vizina v. The (Jurai (1889), 
17 S.C.R. 1 ; Guay v. Th< Q 'an (1889), 17 S.C.R. 30; lie Arm- 
strong and Janus liai/ R.W. Co. (1906), 12 O.L.R. 137 ; James 
Hay R.W. Co. v. Armstrong, 11909] A.C. 624; Grand Trunk 
R.W. Co. v. Perrault (1905), 36 S.C.R. 671. The respondent 
has been hampered in carrying on his business by reason of the 
railway company having taken 2.47 acres of his land lying to the 
south of the present brick-works. The amount allowed ($75,- 
000) by the arbitrators as increased value to the claimant’s land 
beyond the increased value common to all lands in the locality, 
as provided by sec. 198 of the Railway Act of Canada, is grossly 
excessive, and should be disallowed, and the said $75,000, which 
has been deducted from the gross amount found by the arbitra
tors, should be added to the award.

Armour, in reply:—The evidence as to the effect of the con
struction of the railway upon the land taken from the claimant, 
and immediately contiguous to his works, was overwhelming in 
favour of its being a benefit to the land; and the finding of the 
arbitrators ought not to be disturbed on this ground.

The judgment of the Court was delivered by
Hudgins, J.A. :- -By sec. 170 of the Railway Act, R.S.C. 1906, 

ch. 37, minerals must be expressly purchased, i.e., bought or ex
propriated, and the railway company have not expressly pur
chased them in this case. The arbitrators have, nevertheless, 
allowed the respondent $123,045 for these minerals under and in
the slopes supporting the right of way. made up, as appears at 
p. 58, vol. 2, of the appeal-book, as follows:—

2. Damage by taking 196,500 yards of shale in 
right of way from C.P.R. to test-pit 7, less 33 yards,
at 76c.................................................................................. $73 886.00

3. Damage by taking 20,666 yards of shale in
slope supporting right of way to test-pit 7, at 75c... 7,905.00

6. Damage by taking 128,744 yards of shale in 
right of way, 1.33 acres from line belt ; lots 14 and 15
opposite north hill to a point 550 feet south, at 55c.. 36,113.00

7. Damage for taking shale contained in slope 
along 550 feet on right of way opposite north hill,
18,333 yards, at 55c.................................................... 5,142.00
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The reasons given by Mr. Mowat, K.C., the third arbitrator, 
are as follows (vol. 2, p. 49) : “While land taken does not in
clude the minerals in it, yet the mineral substance and country 
rock is necessary for its support, and the damage from mining 
operations—even if other support wen* substituted—is a reason 
for its remaining untouched. The owner is thus deprived of it. 
ils well as of a proper slope to support, and should be compen
sated. M

The other arbitrators appear to concur in this reasoning. 
With regard to items 2 and 6, the effect seems to be to give the 
respondent the value of the minerals under the railway line, 
although they are not taken. And it is urged that deprivation, 
in the sense above used, is equivalent to actual taking, because 
the Railway Act provides for giving compensation once, and once 
only ; and that, unless the land-owner can recover compensation 
now for this deprivation, he can never get, it at all. The pro
visions of the English Railway Clauses Consolidation Act, 1845, 
8 & 9 Viet. ch. 20, secs. 77 to 85, are contrasted with those in our 
Railway Act, R.S.C. 1906, ch. 37, secs. 170 and 171, and the 
above conclusion is drawn from what the comparison shews.

The effect of the English sections has been very clearly given 
in London and North Western li.W. Co. v. Ilowlcy Park Coal 
and Cannel Co., 11911 ] 2 Ch. 97, affirmed in the House of Lords, 
Howley Park Coal and Cannel Co. v. London and North Western 
R.W. Co., [1913] A.C. 11,107 L.T.R. 625. The result of that cas.-. 
ils well as of many previous ones, is, that the sections are to be 
treated as forming what Lord Haldane, in that case, calls a 
“mining code,” dealing with minerals under and adjacent to a 
railway; and, in the language of Fletcher Moulton. L.J., they 
“establish on a statutory basis the reciprocal rights of the rail
way company, on the one hand, and the owners ... of mines 
lying under or near the railway, on the other.” He adds: 
“These reciprocal rights are different from and inconsistent with 
the common law right of vertical and lateral support, and en
tirely replace those rights as between the railway company and 
the owners of the mines, so that on the one hand the railway 
company cannot claim those common law rights as against the 
mine owners, nor can the owners of the mines claim that free
dom of working which is compatible with the duties of support, 
and is, therefore, permitted by the common law. In return for 
this novel servitude imposed upon them by the Legislature, the 
owners of such mines have sundry rights and privileges granted 
to them. These rights and privileges arc given to them by stat
ute and not by contract, and they are unaffected by any trans
actions between the railway company and third parties. The 
area throughout which these relationships obtain becomes, there 
fore, a realm in which we have only to look to the statute to de
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termine the rights and burdens of the two parties, or either 
of them” (London and North Western R.XV. Co. v. Howlcy Park 
Coal and Cannel Co., 119111 2 Ch. at pp. 114, 115).

This case follows, on this point, Fletehcr v. Great Western 
R.W. Co. (1859-60), 4 II. & X. 242, 252, 5 II. & N. 689, and 
Great Western R.W. Co. v. Bennett, L.R. 2 ILL. 27.

The result of the view thus taken of these sections has been 
that it is now established that they apply both to compulsory 
taking and voluntary agreements : Errington v. Metropolitan 
District R.W. Co. (1882), 19 Cli.D. 559; London and North 
Western R.W. Co. v. Howlcy Park Coal and Cannel Co., [1911] 
2 Ch. at pp. 112, 113; that the railway company can take the 
minerals below, at any time after taking the surface: Erring- 
ton’s case, at p. 570; the Howley case, 11911 ] 2 Ch. at p. 113; 
that what the railway company take is not merely the surface 
but all the land except the minerals : Ruabon Brick and Terra 
Cotta Co. v. Great Western R.W. Co., [1893] 1 Ch. 427, at pp. 
448-457; In re Lord Girard and London and North Western 
R.W. Co., 11895] 1 Q.B. at p. 464 ; that they may postpone tak
ing the minerals, or payment of compensation for their remain
ing un worked, until it is known whether they are going to be 
worked : Great Western R.W. Co. v. Bennett, L.R. 2 ILL. 27, 38; 
the Howley case, [1911] 2 Ch. at p. 113; In re Lord Gerard and 
London and North Western R.W. Co., [ 18951 1 Q.B. 459; that 
they can only stop the owner working them by paying compen
sation : Ruabon Brick and Terra Cotta Co. v. Great Western 
R.W. Co., [ 1893] 1 Ch. at p. 454; Howley’s case, 11911] 2 
Ch. at pp. 116, 129; that compensation measures the whole 
rights of the railway company and the mine owner : In re Lord 
Gerard and London and North Western R.W. Co., [1894] 2 Q.B. 
915, [1895] 1 Q.B. at p. 464 ; that payment of the compensation 
does not make the railway company owners of the minerals : 
Eardley v. Granville (1876), 3 Ch.D. 826, 834; Ruabon Brick 
and Terra Cotta Co. v. Great Western R.W. Co., ( 1893] 1 Ch. at 
p. 434 ; Bivllfaand Merthyr Dare Steam ('ollieries (1891) Limited 
v. Pontypridd Waterworks Co., [1903] A.C. 426; Duke of Ham
ilton’s Trustees v. Caledonian R.W. Co. (1905), 7 F. (Ct. of Sess. 
Cas., 5th series) 847 ; Great Northern R.W. Co. v. Inland 
Revenue Commissioners, 11901] 1 K.B. 416; but prevents the 
mine owners, in whom the title remains, from working the mines : 
Errington v. Metropolitan District R.W. Co., 19 Ch.D. 559; 
that the relationship of vendor and purchaser does not arise on 
the service by the railway company of the notice of willingness 
to pay compensation : In re Richard and Great Western R.W. 
Co., [1905] 1 K.B. 68; that, if compensation is not made, the 
rights of the mine owner are limited to working his mines in the 
manner usual in the district: Ruabon Brick and Terra Cotta Co.
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v. (irent Western li.W. Co., ante; that the mutual rights above 
set out are entirely statutable and independent oi any rights 
which either party may have acquired aliunde: Iloiclcy’s case, 
[ 19111 2 Ch. at p. 116; that they are different from, and in
consistent with, the common law right of vertical and lateral 
support, and entirely replace those rights as between the rail
way company and the owner of mines : Great Western li.W. Co. 
v. Bennett, L.R. 2 ILL. 27; In re Lord Gerard and London and 
North Western li.W. Go., [1895] 1 Q.B. at p. 464; the Howlcy 
case, 11911 ] 2 Ch. at p. Ill ; but that these rules do not apply 
outside the forty yards limited : the Howlnj case, 11913] A.( 
11, 107 L.T.R. 625.

It is evident, from this résumé of the decisions upon the 
English sections, that the ease would be simple if the Canadian 
Act contained the same. If I correctly apprehend the English 
eases, it is the completeness of the group of sections that has led 
to their being described as a code. So far as our Act goes, the 
English decisions arc most valuable in aiding in its construction : 
but I think that their application to the full extent must de
pend on how far the sections in the Canadian Railway Act pro
fess lo deal with the same subjects completely. Section 170 of 
me Canadian Railway Act, R.S.C. 1906, ch. 37, is substantially in 
the terras of sec. 77 of the English Railway Clauses Consolidation 
Act, 1845, except that the words in the latter are “mines of 
coal, ... or other minerals under any lands;” and in the 
former, “mines, ores, ... or other minerals in or under any 
lands.” Section 171, however, is very different from sec. 79 of 
the English Act. The latter provides that, if the owner of min
erals lying under the railway or within forty yards therefrom, 
desires to work them, he shall give a thirty days’ notice to the 
railway company, who may inspect the mines and elect to pay 
compensation, in which case compensation is fixed, under the 
Act, for the mines which the owner is prevented from working. 
This compensation is the owner’s whole right, and stands in Re
place of his right to work ; but he remains owner of the mines 
even though the compensation may be the whole value of tin- 
minerals : per Lord Haldane, L.C., in the Howie y case, [1913 
A c. 11. 1"7 L.T.B. at p 626.

Under the Canadian section, the owner cannot work the 
mines “until leave therefor has been obtained from the Board” 
of Railway Commissioners ; and he must submit plans and pro
files of the portion of the railway affected and of the proposed 
works. The Board then “may” grant such application, “upon 
such terms and conditions for the protection and safety of Re
public as to the Board seem expedient, and may order that such 
other works be executed, or measures taken, as under the circum
stances appear to the Board best adapted to remove or diminish
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Hie danger arising or likely to arise from such mining opera
tions.”

It is to 1><- observed that there is here no intuition of compen
sation. The owner is assumed to lie entitled to work the mines, 
hut I e must get leave from the Board to do so; and, if he fails 
so tr. do, the railway company are not expressly made liable to 
compensate him ; nor, if he succeeds, are they hound to indemnify 
him for the expense of obtaining or complying with any order 
which may lie made.

If, however, there is power in the Board to call in the rail
way company and compel them to expropriate or compensate; or 
if the word “may” is to he construed ‘‘shall;” or if the opposi
tion of the railway company to the making of any order would 
constitute a taking of the minerals—it would appear that the 
owner of minerals has practicall all the protection he requires.

The difference between the legislation in England and in 
Canada is, that there the owner can work unless compensated ; 
he has one or other benefit; hut here he cannot work without the 
order of a third party, and that order may be refused; and if, 
therefore, compensation or its equivalent is not provided, the 
owner in either ease loses his minerals, and the railway company 
gain the whole benefit without cost to them.

Such a result would have to he deplored. But, if that is the 
proper constructed of the enactment, it must be given effect to. 
The absence of compensation in a statute is not a reason for con
struing it otherwise than as its plain meaning requires. This 
is an established principle, of which Hex v. Pease (1832), 4 B. 
& Ad. 30, and Hammersmith, etc., AMV. Co. v. Brand (1869), 
L.R. 4 II.L. 171, are familiar illustrations.

But it should very clearly appear that no compensation is 
intended to he given before such a construction is resorted to. 
It appears to me that effect must he given to our see. 171, so far 
as to hold that it does interfere with the common law rights 
of the parties, and that it restricts the common law rights of 
the owner to whatever extent is necessary to give effect to it. 
But 1 do not think that these statutory provisions entirely re
place the common law rights of the owner, as is held to be the 
case in England.

While the Board may be able completely to nullify those 
rights by its order, it may not do so; and in that case the stat
ute has not interfered with them, as it has done in England. It 
may exercise its power beneficially; and if, under other sections 
of the Act, it possesses adequate powers, damage to the mine 
owners may he prevented. Parliament, instead of expressly in
terfering with these rights, has constituted a body invested with 
the power to interfere with them, if it shall see fit to do so. But, 
if it docs not exercise its power in that direction, tlv-n, if the
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railway company arc to pay now, they will be paying for a dam
age that is purely contingent and speculative; for permission 
may be granted, and then, ex hypothesi, there is no damage.

If my conclusion is correct in law, it enables, and indeed re
quires, one to travel outside secs. 170 and 171 to ascertain whe
ther there are any other provisions which would indicate that 
the Board may and should order the railway company to do 
what will prevent injustice to the owner in respect to his un
worked minerals: sec London and. North Western It.W. Co. v. 
Evans, [1893] 1 Ch. 16. But, as I have said, I do not think that 
the absence of such powers alone would compel the Cou.t to 
approve of a present award of compensation for something which 
the railway company have not taken and are not, therefore, 
obliged to pay for. The statute does, however, in my view, pro
vide against such an injustice.

The railway company have power to take minerals under 
their powers of expropriation or by voluntary agreement, and 
to do all other acts necessary for the construction, maintenance, 
and operation of the railway. By sec. 171, sub-sec. 3, the Board 
“may grant such application upon such terms and conditions 
for the protection and safety of the public as to the Board seem 
expedient, and may order that such other works he executed, or 
measures taken, as under the circumstances appear to the Board 
best adapted to remove or diminish the danger arising or 
likely to arise from such mining operations.” It is to be ob
served that the plans and profiles under sub-sec. 2 must shew 
how the railway is to be affected; and I think the word “danger” 
in sub-sec. 3 should be read as including danger to the railway 
and to its operation.

Under sec. 26, upon the application of any party interested, 
and under sec. 28, of its own motion, the Board may order any 
company to do any act, matter or thing which such company is, 
or may lie, required or authorised to do under the Railway Act. 
Sections 48 and 59 are as follows:—

“48. Upon any application made to the Board under this 
Act, the Board may make an order granting the whole or part 
only of such application, or may grant such further relief, in 
addition to or in substitution for that applied for, as to the 
Board may seem just and proper, as fully in all respects as if 
such application had been for such partial, other, or further re
lief.”

“59. When the Board, in the exercise of any power vested 
in it by this Act, or the special Acf, in and by any order directs 
any structure, appliances, equipment, works, renewals, or re 
pairs to be provided, constructed, reconstructed, altered, in
stalled, operated, used or maintained, it may order by what coni 
pany ... or person, interested or affected by such order,
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as the case may be, and when or within what time and upon 
what terms and conditions as to the payment of compensation 
or otherwise, and under what supervision, the same shall be 
provided, constructed, reconstructed, altered, installed, operated, 
used and maintained.

“2. The Board may order by whom, in what proportion, and 
when, the cost and expenses of providing, constructing, recon
structing, altering, installing and executing such structures, 
equipment, works, renewals, or repairs, or of the supervision, 
if any, or of the continued operation, use or maintenance there
of, or of otherwise complying with such order, shall be paid.”

Under sec. 178, if the company require, at any point on the 
railway, more ample space than it possesses for the construc
tion or taking of any works or measures ordered by the Board 
under any of the provisions of this Act, or to secure the effi
cient construction, maintenance or operation of the railway, 
then it may take such lands; and, by sub-sec. 7, all the pro
visions of the Act applicable to the taking of lands without the 
consent of the owner, shall apply to the lands authorised under 
this section to be taken. See also sec. 179.

Under these sections, and having due regard to the limitations 
on the discretion of the Board pointed out in Grand Trunk 
Pacific R.W. Co. v. Fort William Land and Investment Co.. 
119121 A.C. 224, 1 cannot see any reason to doubt that the 
Board has the power, upon the application of the mine owner, 
to order the company to acquire such part of the minerals as 
in England would be covered by the counter-notice of the rail
way company ; or, to put it in another form, so to support and 
maintain their line, and to acquire the necessary land and 
mineral for that purpose, that there would be no danger either 
to the public or the railway from the working of the mines.

It is not necessary to define further what the order might con
tain ; it is sufficient if the Board can make such an order as will 
protect the mine owner’s rights. In the case in hand the diffi
culties to be encountered in mining the shale within the forty 
yards’ limit, or indeed on each side close to the railway line, are 
urged by the respondent ; and its impossibility is asserted by 
the appellants. But these positions accentuate the necessity of 
deferring the question of compensation and the great advantage 
of requiring it to be dealt with by an impartial tribunal when 
it becomes a present question.

An additional consideration to be borne in mind is, that the 
person to give the notice may not be the present respondent, 
lie may have sold or leased, and the person to be compensated 
is the person entitled for the time being to work the mines : R.S. 
C. 1906, ch. 37, see. 2 (18); Smith v. Great Western It.W. Co. 
(1877), 3 App. Cas. 165.
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My conclusion is, that our Act has substituted for the English 
system of notice, counter-notice, and compensation, the inter
position of the Hoard, and that the latter has jurisdiction to 
protect the mine owner and the railway company by its order. 
It is not to he anticipated that the Board would be unreason
able enough to make no adequate order. Its record indicates tin- 
reverse. It is not likely to disregard the rights of the mine 
owner nor to allow the railway to confiscate his property. See 
remarks of Bowen, L.J., in Ruabon lirick and Terra Cotta Co. 
v. Great Western H.W. Co., [1893] 1 Ch. at p. 460. See also 
Wyrley Canal Co. v. Bradley (1806), 7 East 368.

But I think that the matter is left to it. Under these cir
cumstances, and applying the English decisions to the extent I 
have indicated, I think that the mine owner, who in this case is 
not in the least degree prejudiced meantime, must wait for his 
compensation or other relief till he thinks it expedient to work 
these minerals.

Apart from this aspect of the legislation, I do not think that 
it requires a very strained construction of the Railway Act to 
hold that, as the railway company do not acquire the minerals by 
taking the surface, and remain co-owners with the respondent 
in the combined land and minerals, they do not take the min
erals or exercise any of their powers in relation thereto until 
they come to the Board and assert the necessity of these minerals 
remaining in situ for the support of their line.

Under our Railway Act, the company own the lands, the sur 
face and all below, except only the minerals therein. They do 
not disturb or injure the owner until he desires to get at his 
minerals. When he does, then the company must either pay him 
or submit to any order made by the Railway Board; and, if that 
involves taking the minerals, the right to compensation then and 
there arises.

I have not considered the question of whether sec. 171, sub
sec. 3, imposes on the Board a duty to make the order, as being a 
power deposited with them for the purpose of being used for 
the benefit of persons having rights in the matter, because, if 
such a duty existed, the terms of an order made in pursuance of 
such duty are so purely discretionary that inquiry would lead 
to no result.

I think, for the reasons I have stated, that the items of dam
age, Nos. 2 and 6—$73,886 and $36,113—for minerals under tin- 
railway, must be struck out, and, in accordance with the agree 
ment of the parties as evidenced by the correspondence put in 
(see exhibit 27), the owner should be allowed for the surface 
at $1,000 per acre.

It is said by one of the arbitrators that these amounts may be 
sustained as for injurious affection of these lands. The words
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of the Railway Act are, “all damage sustained by reason of 
the exercise of such powers.” One of the powers exercised bv 
the railway company is that expressly given to them, i.c., to take 
the surface without the minerals. The result of this I have al
ready discussed ; and, if I am correct, its effect is merely to post- 
pom? the right to work these minerals till permission, upon pro
per terms, has been obtained from the Board. In the meantime, 
the owner suffers no wrong, for he is not, according to the evid
ence, intending to work these minerals at present : Holliday v. 
Mayor, etc., of Borough of Wain field, ( 1891] A.C. 81.

It is true that in law there is a severance of ownership ; but, 
as 1 have already stated, the only obstruction the respondent will 
meet with in exercising his powers is the interposition of the 
Board. This, however, is not the effect of the exercise of the 
railway company’s powers, but of the statute itself, and is not an 
injurious affection of the lands, but a statutory restriction upon 
the owner, and so is not, in my view, covered by sec. 151. either 
as a present damage or as one to be compensated for in future. 
For this reason, I think that the owner should not be allowed 
the $5,000 (item 13) which is given for the costs of the future 
application to the Board and for possible shoring, etc.

No doubt, a burden is cast upon the owner. He may have 
to employ counsel and to provide plans and profiles. But I am 
unable to understand how this expense can be recovered, either 
as damage to lands or as caused by the exercise of railway powers. 
The Board has jurisdiction over the costs of the application 
(sec. 58), and the cost of carrying out its order.

As to the two remaining items under this head—No. 3, $7,905, 
and No. 7, $5,142—which are given for the shale in the slopes 
necessary to support the forty yards’ strip, but outside and be
yond that strip and the railway line—these stand upon a «I-lièr
ent footing. For the reasons given in London and Worth West
ern R.W. Co. v. Evans, [1893] 1 Ch. 16, and London and North 
Western R.W. Co. v. Ilowlcy Park Coal and Cannel Co., [1911] 
2 Ch. 97 (see particularly p. 130), [1913] A.C. 11, 107 L.T.R. 
625, these should be allowed. These slopes are outside the area 
to which the statutory provisions which have been discussed ap
ply, and as to these the railway company and the owner arc re
legated to their common law rights, which include a rieut to sup
port; and that right must be paid for.

Upon item No. 1. of $53.870 for the taking of the 2.87 acres 
lying south of the present brickyard plant, there is. to my 
mind, great difficulty in arriving at the proper amount of dam
ages. Two arbitrators concur in awarding this amount as the 
present value of $100.000, while the other allows $18,000. There 
is no doubt that this land is the natural outlet for the expansion 
of the works, and that its absorption by the railway company is a
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serious drawback to the owner’s business. It has a peculiar 
value to him, a special adaptability for the needed and pressing 
extension of the works, which no other available lands possess. 
It is necessary—without it the business premises and conse
quently the commercial output cannot be increased. If he could 
utilise it, buildings would be erected on it, the plant and yard 
rearranged, and it is easy to see how the profits would be greatly 
increased. Hut. after all, the land itself is only a factor in this 
increase. Buildings must be put on it, and the work and ability 
of the respondent and his employees utilised to produce that in
crease. The majority of the arbitrators compute the value of 
this acreage by estimating how much the respondent could make 
out of the two and four-fifths acres, used in connection with his 
main holding, the whole considered as one block of property, and 
allowing him the amount of such estimated profits of which he 
has suffered deprivation by the taking (Mr. Mowat, vol. 2, 
p. 47).

The allowance for loss of profits of trade appears to be 
entirely proper, as coming within the proposition laid down as 
dedueible from the cases cited in Caledonian R.W. Co. v. Walk
er’s Trusters, by Lord Selborne, L.C. (1882), 7 App. Cas. 259, at 
P 276, by reason of the taking directly affecting the land on 
which a trade has been carried on. It is justified by Ripley v. 
(treat Northern R.W. Co. (1875), L.R. 10 Ch. 435; Itailty v 
Isle of Thanet Light Railways Co., [1900] 1 Q.H. 722 ; In re 
Mayor, etc., of Tynemouth and Duke of Northumberland (1903), 
19 Times L.R. 630; Paint v. The Queen (1890), 2 Ex. C.R. 149: 
Marson v. Grand Trunk Pacific R.W. Co. (1912), 1 D.L.R. 850. 
14 Can. Ry. Cas. 26; Ford v. Metropolitan R.W. Co. (1886), 17 
Q.B.I). 12; and by the cases of which In re (lough and Atpatria, 
etc., Water Hoard, 119031 1 K.B. 574, is an example.

The only question is the amount. From the evidence 
viewed as a whole, there can he no doubt that either 
rearrangement of the present works or additional space is 
necessary and probable, and the appellants’ criticism was 
(apart from the remoteness of the damage) applied in pro
posing a scheme for rearranging the present plant and works, 
and directed to pointing out that the respondent’s plan for en
largement was not consistent with some of the evidence of those 
conversant with the plant, and that the need of more land was 
not in fact demonstrated, having regard to the present opera
tions, the buildings then being erected, and the relation of the 
position of the shale to the wire-cut clay, and to the apparent 
intention of the appellants. Some of this criticism is quite justi
fied, and it may be that the respondent can re-arrange his pre
sent works so as to manufacture more economically, notwith
standing that he is denied recourse to this additional land, par
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ticularly in view of the fact that he is clearing land to the north 
by his manufacture. But the advantage of means of growth in 
a trade so immensely valuable is apparent ; and I think that there 
is a real damage to the remaining lands by the cutting off of this 
two and four-fifths acres.

One of the arbitrators allows only $18,000, i.e., one third of 
the $53,870 allowed by the others. The $100,000. of which $53,- 
870 is the present value, seems to me to be very large. But I 
agree with the majority of the arbitrators that the rule urged 
by the appellants is not the only rule for ascertaining the value 
of damages. In Eagle v. Charing Cross R.W. Co. (1867), L.R. 
2 C.P. 638, the Court considered this rule, and Montague Smith, 
J., at p. 651, says: “That the saleable value of the premises has 
not been diminished is not the only and certainly not a con
clusive test. A man is not to be driven to sell his property. He 
may choose to continue his business.”

It would be very difficult to apply the test contended for to 
the case in hand, where the elements are a brick-making plant, 
some minerals being worked and some un worked, the latter being 
so placed that new works may have to be erected to deal with 
each of them separately. Besides, having regard to the corres
pondence between the parties, shewn in vol. 2, pp. 57 and 58, it 
is manifest that the respondent was to be entitled, if he could, 
to make out his case as to any of the parcels into which his pro
perty had been divided, or which became disunited as the result 
of severance by the appellants.

I think, however, that, while the third arbitrator correctly 
states the proposition, it is improper to assume, as the award 
does, that the whole profit said to arise out of the utilisation of 
the two and four-fifths acres can be allowed. It is the damage 
to the remaining portion that has to be considered, not the earn
ings of the two and four-fifths acres apart from its conjunction 
with the present occupied land. In other words, the estimated 
profits from the two and four-fifths acres would not be made 
without the use of the brick-making plant and the equipment on 
the remainder of the respondent’s lands. No consideration has 
been given to this element, nor has the evidence separated it in 
a way to make it easy to deal with. The net profit, however, is 
stated at $1.33 per thousand upon the acreage basis ; and, treat
ing it as a part of the block, its taking should bear some pro
portion to the amount of land and the capital already invested. 
It is only a part—though an important part—in the united block. 
The present acreage used in manufacturing is, apart from the 
land being worked, approximately eleven or twelve acres, and, 
adding the two and four-fifths acres, gives fourteen or fifteen 
acres in all. The total cost price of the manufacturing pro
perty and plant is given by the respondent as $523,978.44 on 

50—13 D.L.R.

ONT.

8. C. 
1013

Re Davies 
and James 
Bat R.W. 

Co.
Hodgini, J.A.



930 Dominion Law Reports. 113 D.L.R.

ONT.

S.C.
1913

Re Davies 
and James 
Bai R.W. 

Co.

Hodglns, J.A.

the 31st December, 1911, which produced $186,717 per annum in 
profits. If there is added to this the estimated profit of $24,000 
from the two and four-fifths acres, it gives a total of $210,717 ; 
and, as $186,717 is 35 per cent, on $523.978 (say $524,000), the 
capital represented by a profit of $210,717 at 35 per cent, is 
$600,000, or an increa.se of $76,000, which would represent $30,- 
000 for plant, a sum for demolition of kilns, buildings, etc., and 
re-erection of store-houses (see Mr. Mowat’s calculation on p. 
47), and the value of this two and four-fifths acres, which might, 
therefore, be a sum of say $40,000, or $14,280 per acre. Making 
the calculation in another way, the value of land now occupied 
by the plant is given in 1910 and 1911 as $120,000, or about 
$10,000 per acre, which would make this land worth $28,000. 
The amount allowed is $53,870, and the highest amount, as 
above, is $40,000. While no method can be adopted which will 
work out exactly or be entirely satisfactory, I think a fair amount 
to allow, upon the evidence, would be this latter sum, as repre
senting the added value of this land as part of an entire under
taking, the loss in profits by reason of its taking, and its special 
adaptability. It is true, of course, that these total values include 
this two and four-fifths acres, and that the above methods of 
arriving at its value or the damage caused by its severance are 
more or less inadequate, but they serve as some check in arriv
ing at its commercial value.

This item should, therefore, be reduced to $40,000.
4. Damage by severing 238,000 yards of clay in south

hill, at 15c.......................................................................... $18,207
5. Damage by severing 170,747 yards of shale in

south hill, at 15c................................  13,062
8. Damage by severing 632,<100 yards of clay in

north hill, at 15c.....................  48,348
9. Damage by severing ,667 yards of shale in

north hill, at 15c...............................................................  44,880

$124,497
In regard to these amounts, there is no doubt that the sever

ance has affected the value of the mineral lands known as the 
south and north hills. They cannot be got at and worked in 
the restricted area left by the construction of the railway. Hav
ing regard to the evidence upon this point, I think it is clear that 
some method of transporting the minerals across the line of rail 
is essential.

Sharp, called for the appellants, speaks of the site to the 
south-east of the north hill as the natural site for a plant (p. 
269), and this seems borne out—and a similar result as to the 
south hill arrived at—when the witnesses are called to discuss 
the question of the cost of teaming and the feasibility of taking
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the material into the present works under the Canadian Pacific 
Railway—a way said to be congested.

The majority of the arbitrators have adopted the view that 
an allowance based on the cost of cartage across is proper, and 
have given 15 cents a cubic yard on the estimated contents of the 
hills. The appellants disputed this allowance because it was 
excessive, unnecessary, and based upon a system which would 
render the operation of the railway dangerous, if not impossible. 
There was an offer to consent to and comply with any order that 
the Railway Board might make for the furnishing of overhead 
appliances as to the south hill, contained in a letter dated the 
14th May, 1912; such overhead appliances to be carried to a 
height of not less than fifteen and not more than thirty feet from 
the level of the appellants’ land, and the appellants offered to 
pay for the same.

On both sides reference was made to the evidence as to the 
cost of teaming across. Page, called for the respondent (pp. 
155, 158, and 161, 162, 163), teams for seven miles at a cost of 
ninety cents per cubic yard, and thinks twenty-five cents per 
yard reasonable for a haul across the tracks to the present plant, 
and not merely from one side to the other. Burgess gives a con
crete example of twenty-seven and two-thirds cents per thou
sand brick (p. 94), equal to fourteen cents a yard (at two cubic 
yards to a thousand bricks, which is the proportion given on 
pp. 61, 148, 155 to 156, 267). McKenzie, called for the appel
lants (p. 277), gives fifteen cents, based on a contract ; and moved 
within a set period of time, on the level, and with a reasonably 
clear right of way. Sharp also (p. 221) makes it fifteen cents; 
but, on cross-examination, admits that he has no personal know
ledge on the point (pp. 267, 277).

On the other hand, none of the witnesses appear to favour 
this method. Page soys that if he was making pressed brick he 
would feed by gravitation from the top (p 163). McKenzie 
says: “Carts is (sic) really the most expensive way you can 
haul material” (p. 277) ; and he prefers a tramway, drum, and 
donkey engine. Burgess, the appellants’ manager, says (p. 
44) : “You can’t handle clay with cars and horses to-day, no 
matter if it is across the road.” He says that it Is all out of pro
portion to what it would be if a tramway were put into the 
property.

Consideration of the methods adopted at the present works 
shews that teaming plays a very small part in the manufactur
ing operations of the respondent; and it is worth while stating 
the position of the plant at the time when the evidence was be
ing given.

The stripped face of the present hill, where the works are 
going on, may be expected to be duplicated in both the south
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and north hills, the evidence being that they present the same 
features. The composition of the face of the present hill is 
given in the evidence (pp. 22 to 25). The shale, before it was 
excavated fifty-eight feet below the level surface, extended seven 
feet above it; then above that rise the following strata: three feet 
gumbo, eighteen feet sand, sixteen feet clay suitable for red 
stock brick, forty-one feet wire-cut clay, thirty-five feet clay for 
huff-coloured brick. This comes to the “grass roots” on top of 
the hill, and means that the hill is one hundred and ten feet in 
height from the level; the lowest clay being twenty-eight feet 
above the level.

While the shale has to be brought to the surface, the clay is 
thus twenty-eight feet above it, or more. Hence, as stated by Mr. 
Masten (p. 73), in order to pass through the various processes 
of manufacture, the clay and shale must needs be elevated 
thirty feet to the top of the factory. This description applies 
literally to the shale, but the clay is brought to that level in 
trucks upon a tramway moved by gravitation (see evidence by 
Burgess, p. 58). Page (p. 163) says that a modern plant would 
put clay in at a height ranging from eighteen to twenty feet 
above the ground.

The method adopted to bring down the clay is a tramway, 
partly on a treille and partly on the slope itself (Burgess, p. 
58). In addition to this, it is contemplated to bridge the exca
vation where the shale has been mined, and the use of a trestle, 
electrical power, or an aerial tramway, is contemplated (pp. 
58-60). Sharp, one of the appellants’ witnesses, speaks of an 
overhead arrangement with the railway thus (p. 274) : “Q. You 
think you might have an overhead arrangement still? A. That 
would be a matter of arrangement with the railway. If the rail 
way would do that, that is the natural way to bring it in.”

The respondent refused to give any evidence on this point 
(see p. 44), nor did the appellants offer any, though, just before 
the award was made, the latter indicated a willingness to agree 
to put in and pay for an overhead structure, limited to opera
tions upon the south hill (sec pp. 52, 66, and the letter of the 14th 
May, 1912). Mr. Masten speaks of it as applying to both 
(p. 73).

The majority of the arbitrators have declined to take into 
consideration any method of treatment other than a level cross
ing; and they were perhaps justified in so doing by the decision 
in Rc Armstrong and James Ray R.W. Co., 12 O.L.R. 137, James 
Bay R.W. Co. v. Armstrong, (1909] A.C. 624, and by the state
ment made on behalf of the appellants, at p. 150, that the 
respondent had a farm crossing there. In view of some of the 
following cases, they might, I think, have had regard to it if 
they thought such a method would be feasible. I refer to To-
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ronto Hamilton and Buffalo R.W. Co. v. Simpson Brick Co., 
17 O.L.R. 032 : Grand Trunk R.W. Co. v. Perrault, 36 S.C.R. 
071 ; Ontario Lands and Oil Co. v. Canada Southern R.W. Co. 
(1901), 1 O.L.R. 215; In re Cockerline and Guelph and Goderich 
R.W. Co., 5 Can. Ry. Cas. 313 ; Wright v. Michigan Central R.R. 
Co. (1907), 0 Can. Ry. Cas. 133; New v. Toronto Hamilton and 
Buffalo R.W, Co. (1908), 8 Can. Ry. Cas. 50; McKenzie v. 
Grand Trunk R.W. Co., 14 O.L.R. 671.

The result is, that, while even the right to team clay and 
shale across may be doubtful—i.c., if a farm crossing does not 
permit the hauling of clay across it—and although permission 
would have to be got for that purpose from the Railway Board, 
who may at any time revoke their order, if granted, the arbitra
tors have chosen a method described by the witnesses on both 
sides as really impracticable on account of cost, and base their 
award upon it, or take the cost of adopting it as giving a guide 
to the proper damages.

I confess that 1 am not satisfied with this result nor with the 
process by which it is arrived at; but this Court must deal with 
the questions ils best it can upon the evidence already given : 
Atlantic and North-West R.W. Co. v. Wood, ( 1895] A.C. 257. 
We have apparently no power to remit the case to the arbitra
tors to take further evidence, because we think the amount of 
the damages might be better estimated if other evidence had 
been given : see Re Me Alpine and Lake Erie and Detroit River 
R.W. Co. (1902), 3 O.L.R. 230, per Meredith, J.

Apart from that case, I should have thought it clear that if, 
on the appeal, this Court has to deal with the case “upon the 
evidence taken before the arbitrators, as in a case of original 
jurisdiction,” it could not discharge that duty by referring the 
award back.

Two statements were made by the appellants in argument, 
namely, that the south hill could be worked from the present 
works (see p. 128 and the witnesses whose evidence has been re
ferred to on the question of the cost of haulage) ; and that the 
respondent could work the north hill from the north-east, as he 
owned lot 15 to the north of the hill. (See p. 55, where it is 
not made clear, and pp. 65, 06). There is very little evidence 
on these points, and it was not followed up, nor has it been 
accepted by the arbitrators. What evidence was given is too 
slight to enable this Court to reverse the view of the arbitrators 
upon that point. It was met chiefly on the ground of expense.

I think that the onus was on the appellants to demonstrate 
their contentions by clear evidence. The view of Lord James of 
Hereford in Eden v. North-Eastern R.W. Co., [1907] A.C. 400, 
at p. 411, that it is not right to “throw upon the coal owners 
the duty of looking around in order to find some other workings
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which should compensate them for the loss sustained through 
obeying the notice of the railway company” (to leave certain 
coal un worked), seems in principle applicable here.

On the whole, while I am not satisfied with the award on 
these items, for the reasons I have given, I do not see how this 
Court can, on the evidence before the arbitrators, reverse or 
reduce the 35 cents allowed. But the evidence points strongly 
to the conclusion that the working of the south and north 
hills may be deferred for very many years (see particu
larly pp. 35, 36, 73, 151, and vol. 2, p. 72, where twenty years, 
thirty-six years, fifty years, and two hundred and forty years 
are mentioned, the latter as to shale) ; and no one can foresee 
either the condition of the industry or what railway legislation 
may then have done to deal with cases like this.

We can, and I think ought, while allowing the damages on 
these four items to stand, calculate them on a basis of at least 
forty years, instead of twenty-five. If so, the sums allowed, in 
all $124,497, would become $104,719; and the award should be 
reduced accordingly.

The item No. 12 of $200 is not unreasonable; and, if allowed 
as the cost of grading, as it seems to be (vol. 2, p. 51), I do not 
think that this Court should interfere, even if the usefulness of 
the grading depends upon the future consent of the Railway 
Board to a crossing.

The cross-appeal has been practically dealt with in the 
reasons given above.

The only remaining question is the set-off of $75,000 allowed 
by the arbitrators as increased value, under sec. 198. Necessarily 
this is not and cannot be based upon any exact calculations. 
The majority of the arbitrators may have erred in allowing too 
large a sum for this benefit, as applied to the north hill and the 
present main works. But, beyond the broad fact that railway 
facilities at one’s door are, for a manufacturer, an undeniable 
advantage, no witness can truthfully say just what the money 
value of it is. (See the evidence of Burgess, p. 49; Page, p. 
158; Davies, p. 188; Sharpe, pp. 214, 222; Phillips, p. 297; 
Wakefield, p. 305). The appellants considered it a benefit, hut 
declined to give any evidence upon it, as being incapable of 
estimation, i.e., I suppose, accurate ascertainment.

But there is, to my mind, much force in the objections taken 
in the reasons for the cross-appeal to the amount of $75,000; 
and the evidence seems to bear them out to some extent, though 
not so as materially to affect the main fact of benefit. I think 
that, as the benefit accruing from the north hill will not lie- 
come an actuality for very many years, the amount should be 
reduced as to it. But in the reasons for the award this sum 
is (vol. 2, p. 51) given for facilities both at the north hill
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Item 1, $53,870 ...................... . . . $40,000
“ 2, 73,880 ...................... ....... struck out....
“ 3, 
“ 4,

7,905 . 7,905
18,2071

“ 5,
‘ o,

13,0021
30,113 ...................... ....... struck out.... ... see below

“ 7,
“ 8,

5.142 ...................... 5,142
48,3481 These items and Nos. 4 and 5 re-

“ 9, 44,8801 duced to . 104,719
“ 10, 
“ 11, 
“ 12, 
“ 13,

4,970 . 4.970
2,000 ...................... . . 2.000

200 ......... 200
5,000 ...................... ....... struck out....

$313,583 $104,906
Less set-off of
benefit 75,000 ...................... ....... reduced to.... . . 40,875

$238,583 ...................... $118,101
To which must be added the surface acreage of the

right of way, 4.01 acres, at SI,000 per acre, pursuant 
to exhibit 27................................................................. 4,010

Making a total of...................................................$122,171

The result of the calculations upon a basis of forty years 
should be checked by the Registrar ; and the judgment may, if 
the respondent desires, contain a recital to the effect that the 
amount of the reduced award does not include any compensation 
under the Railway Act relating to the minerals under the right 
of way and under the forty-yard strip on each side thereof;

and the present main works. From the illustration given, I 
should take it that the largest portion would be for the north 
hill; if so, I think that this amount should be reduced in the 
same way as the compensation for the additional cost of working 
the mineral in it. And I think the respondent has fairly proved 
that the saving would not be so great as estimated by the major
ity of the arbitrators, having regard to the inters witching 
charges, his inability to extend his Grand Trunk switch, and the 
percentage of shipment to North Toronto, which is quite proble
matical.

Assuming that $75,000 is intended to represent its present 
value—as it must be, because it is deducted from the items so 
calculated—I think it gives the present value of a sum payable 
in twenty-five years. It should be treated also upon a forty- 
year basis, and, if so dealt with, should be reduced to $46,875.

The final result, then, is as follows :—
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0WT- the Court being of opinion that the respondent is not entitled
S. C. to compensation until the appellants resist any application he
11M3 may he advised to make under sec. 171 of the Railway Act. The
----  appeal and cross-appeal should both be allowed to the extent T

anVjamks have indicated, and dismissed as to the other items, and the 
Hay R.W. award reduced accordingly.

C°- Success being divided, there should be no costs of the ap
peal to either party.

Award varied.

SELKIRK LAND AND INVESTMENT CO. v. ROBINSON.
Manitoba King's llench, Prendcrgast, J. September 23, 1013.

1. Principal and agent ($ II A—12)—Rights and liabilities of pbinci-

MAN.
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1013

pal—Right of undisclosed principal.
That the nnmv of the person seeking to enforce an agreement to 

sell land does not appear in the documents constituting the contract 
will not prevent him shewing that the person named in the agreement 
aeted as his agent.

[Filby v. IIonnsell, [1806] 2 Ch. 737, referred to.]
2. Contracts ( g I E 5—105)—Formal requisites—Statute of Frauds 

—Contracts ah to realty—Sufficiency of writing—Descrip
tion of property—(Receipt.

An incomplete description in a receipt for an initial payment on 
a sale of land, which described the property by lot and block number, 
and as living 25 feet on a designated -treet. may be read with corres
pondence and documents with which it is connected, so as to shew in 
what municipality the lot was and to what registered plan the lot and 
block numbers applied.

\ lleath V. Sa ml font, 17 Man. L.R. 101. at 102; Oiren v. Thomas, 3 
■My. & K. 353 ; and McMurray v. Spicer, L.R. 5 Eq. 520, referred to.]

Trial of action for specific performance of an agreement forStatement
sale of land and for rectification of certain formal contracts in 
which the land had been wrongly described.

Judgment was given for the plaintiffs.
Fullerton, K.C., for plaintiffs.
Hudson, and Monder, for defendant.

Prcndcrgait. j. Prknoergast, J. ;—This is an action for rectification of two
agreements for sale with respect to the same piece of land, the 
one immediately following the other in the chain of title claimed 
for the plaintiffs, and for specific performance of the last one 
as rectified.

In the early summer of 1912, R. II. Young, a real estate 
agent, purchased lot 1 and the west half of lot 2 in block 23, 
shewn on a plan of survey of part of lot 89 of the parish of St. 
Boniface, registered in the Winnipeg land titles office as plan 
386—which lots are situated on Marion avenue, in the city of 
St. Boniface. Having ascertained that Dr. McKcnty was the 
registered owner of the other half (i.e., the east half) of this
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lot 2, Young commissioned A. J. Reese, another real estate 
agent, to inquire from the doctor what were his terms. Shortly 
afterwards. Young advised the manager of the plaintiff com
pany, with which he was connected, to buy this half lot from the 
doctor, so that holding between them the whole two lots, form
ing 100 feet, the property could he sold to better advantage. 
Reese, however, in the meantime had seen Dr. McKenty who in
formed him that lie had sold to the defendant. In fact, the 
doctor had given the defendant an agreement for sale (exhibit 
5) wherein his half of lot 2 was erroneously described as if it 
were the west half instead of the east half. The doctor had, of 
course, intended to convey the east half, which was the only 
part of lot 2 that lie ever owned ; and, as the defendant, it ap
pears from his examination for discovery (questions 15, 74 
and 77), that he did not know, and in fact did not care, which 
half of the lot he was purchasing, his mind being mainly directed 
in a general way to acquire such half of the lot as the doctor 
did own.

Being advised, then, by the doctor that he had sold to the 
defendant, Reese went to sec the latter who stated his price 
and terms; and later, on August 1, after having reported to 
the plaintiff company, who were satisfied with the conditions, 
Reese paid for them $25 to the defendant and took therefor a 
receipt (ex. 2) wherein the west half is set out. Reese says he 
told the defendant on that occasion that lie did not think his 
half could be the west half. But the defendant then produced 
the agreement he held from the doctor and the receipt was ac
cordingly made for the west half.

There were then the following communications:—
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1. Letter (ex. 3) from the defendant to the plaintiff'# solicitors, un
dated, probably of about August 20, transmissing for execution agreement
for sale (ex. 9) from the defendant to ................. .of the west half of said
lot 2.

2. Letter (ex. 4) from the plaintiffs’ solicitors to the defendant, re
turning agreement (ex. 9) unexecuted, together with agreement for sale 
(ex. 5) from McKentv to the defendant first hereinabove referred to—and 
asking that the two documenta lie corrected so that the description be of 
the east half instead of the west half, and also that the acceleration 
clause be deleted in ex. 3.

3. Letter (ex. 9) from the defendant to plaintiff's solicitor# of Sep- 
temlier 2. enclosing cheque for $2.1 as a return of the deposit “owing to Dr. 
McKenty'# continued absence and consequent delay in regard to the title 
and agreement in part of lot 2. block .1, plan 386, St. Boniface" and “as 
being the most satisfactory way of settlement."

4. Letter (ex. 7) from the plaintiff’s solicitors to the defendant re
turning his cheque and asking him to make title, etc.

5. Letter (ex. 10) from the defendant's solicitors to Reese, intimating 
that the bearer will return to him the $2.1, which was in fact tendered and 
refused.
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I should say that it appears that Dr. McKenty was away 
from the province when this correspondence was going on in 
August and September. The defendant, however, made no 
effort to communicate with him at the time; but, on the doctor’s 
return, he obtained a proper transfer from him, and the east 
half of the said lot 2 is now duly registered in the Winnipeg 

Investment land titles office in the defendant’s name. Nor .should I omit 
„ ' a fact which I am sure appeared as important to the defendant

Robinson, at the time as it does to me in considering this case, which is 
prendërfàst j. t*lut la,,(l valllvs in the locality were rising in September last.

Besides, the main ground of defence under the Statute of 
Frauds, there were three others raised which I may dispose of 
at once without lengthy consideration. It was firstly urged that 
the parties contemplated a formal agreement being entered into. 
Probably they did in a general way, and I would assume that al
most every one except the very inexperienced does so in like con
ditions considering, especially, the requirements of our system 
of registration. But this is very different from an understand
ing between the parties not to be bound by their writings in the 
usual way, of which I do not see that there is any evidence. 
Besides, the payment of $25 is in itself strong evidence that the 
parties intended that the bargain should tie definite and con
clusive from the beginning.

The point was also taken that the plaintiffs’ name appears 
nowhere in the documents, and that the receipt is made to A. 
J. Reese; but it was open to the plaintiffs and quite sufficient 
to shew as they have done, that Reese was acting throughout as 
their agent: Filby v. HounseU, [1896] 2 Ch. 737.

Then, it was contended that after the plaintiffs’ solicitors, 
by their letter of August 27, had sent back to the defendant the 
blank agreement (ex. 9) with the request that the description 
be changed and the acceleration clause struck out, it was open 
to the latter to repudiate the contract as he did. As to the 
change in the description, it was made necessary by that which 
was mainly the defendant’s error; and ils to the acceleration 
clause, there was nothing concerning it in the documents other
wise constituting the agreement (as I shall find), and it was. 
moreover, not the reason for the defendant’s withdrawing, that 
reason being stated by them in exhibits 6 and 7 as being, first. 
Dr. McKenty’s absence, and later, inability to make title or de
liver the land.

The question really to be dealt with Ls, does the initial re
ceipt (ex. 2), considered either alone or together with the cor
respondence outlined above, constitute a sufficient memorandum 
under the Statute of Frauds?

In my opinion, defendant’s letter (ex. 3), to the plaintiff's 
solicitors “enclosing agreement as desired by Mr. Reese” and
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asking that it be “signed and returned with cheque for bal
ance of first payment,” is quite sufficiently connected with the 
receipt.

And so, in my opinion, is the agreement (ex. 9), connected 
with said defendant’s letter (ex. 3), read, as it should be, to
gether with the receipt. See Owen v. Thomas, 3 My. & K. 353, 
hereinafter cited.

It is objected that the plan referred to in this agreement 
(ex. 9), is plan 38. By comparing, however, the space which 
separates the figures “38” from the following comma, with the 
spaces in the same description which separate the figures “223” 
and “89” respectively from the following commas, I judge that 
this figure “38” was meant to be followed by another figure 
so as to express, not thirty-eight, but three hundred and eighty 
or three hundred and eighty and more. Why was the third 
figure expressing the units, not inserted? The explanation 
seems simple, and would shew that “38” was meant to be 
“386.” The typewriting machine used was obviously defective 
in that the key of “6” did not work. So that the agreement 
mast have been first typewritten, leaving blank spaces where 
there should have been a “6.” There were no less than twelve 
such blanks left, wherein the figure “6” was subsequently in
serted by hand. But the space following “38” was not so 
filled, clearly, in my opinion, through an oversight. It is not 
necessary, however, that I should find that the figures “38” 
were meant for “386”; it is sufficient that I should find that 
they were not meant to express thirty-eight.

But another letter of the defendant to the plaintiffs’ solici
tors (ex. 6), which I take to be sufficiently connected by de
scription and other references with the receipt and the aforesaid 
letter and agreement, gives the plan as 386.

I also believe that letter (ex. 10) from defendant’s solicitors 
to Reese, is sufficiently connected with the previous documents. 
In fact, it could hardly be more explicit, except that here again 
the plan is given as 38 instead of 386. The error in this case, 
as it seems, was a reproduction of the first due to the fact pro
bably that the solicitors copied the description from said agree
ment (ex. 9), including the number of the plan as it appeared 
there, and, as above pointed out, the defendant in bis previous 
letter (ex. 6) had already given the plan as No. 386.

But I am of the opinion that the receipt by itself, describ
ing the property as part of “lot 2. block 23, being 25 feet on 
Marion street,” is a sufficient memorandum under the statute. 
The defendant, moreover, identified the property by saying, in 
his examination for discovery (question 70), that it was the 
land he had bought from Dr. McKenty on Marion street, and 
by locating the Marion street mentioned in the agreement as
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being in the city of St. Boniface. He also says that this was 
the only property that he had on Marion street, and the defen
dant, moreover, had just the one transaction either with the 
doctor or the plaintiffs.

In McMurray v. Spicer, L.R. 5 Eq. 526, the description 
“the mill property, including cottages in Esher village,” was 
held by Malins, V.-C., not to be ambiguous, and he says in the 
course of his remarks: “The Courts have gone to great length 
in holding that a very general description of property is suffi
cient to perform a contract.”

In Owen v. Thomas, 3 My. & K. 353, referred to in the case 
just cited, the vendor having a house at Newport did not enter 
into any contract, but wrote to his solicitors: “I have sold my 
house in Newport to Mr. John Owen for 1,000 guineas . . . 
The money to be paid as soon as the deeds can be had from Mr. 
Deere and you will be pleased to lose no time in getting them 
from him.” This was held sufficient, and parol evidence was 
admitted to explain the subject of the contract on the ground 
that “the Statute of Frauds requires only a note or memoran
dum that a contract has been entered into.”

In our own Court, in Heath v. Sandford, 17 Man. L.R. 101, 
at 102, where the description in the receipts was “the south 50 
feet of two lots on the corner of Alfred and Main street,” it 
was held that the document was incomplete inasmuch as it was 
not stated whether the lots were in Portage la Prairie, or else
where; but that this could be supplemented by oral evidence.

There will be an order for rectification, and upon the plain
tiffs paying into Court the proper amount within 30 days, an 
order for specific performance within 30 days from such pay
ment. Also, an order for further directions; costs to the plain
tiffs.

Judgment accordingly.
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BOGGS v. HILL.

Saskatchewan Supreme Court, Norlands, J. June 28, 1913.

Mechanics’ liens (§ VIII—75)—Proceedings to Vacate — 
Lien Filed on Lands of Stranger—Action to Vacate.]—Appeal 
from the order of a local Master refusing defendant’s motion 
to set aside the process issued.

P. II. Cordon, for appellant.
II. F. Thomson, for respondent.

Newlands, J., held that, notwithstanding the provisions of 
the Mechanics’ Lien Act, R.S.S. 1909, ch. 150, conferring juris
diction in mechanics’ lien actions upon District Courts, the 
Supreme Court had jurisdiction to entertain an action to vacate 
a mechanics’ lien as to lands of a stranger, to which the build
ing erected was not appurtenant, where the lienor had not 
brought an action to realize the lien in which its validity could 
otherwise be determined.

Appeal dismissed.

REX v. CAMPBELL.

( Decision No. 2.)

British Columbia Supreme Court, Irving, Martin, and QalHher, JJ.A.
January 10, 1913.

[Hex v. Campbell, 8 D.L.R. 321, 20 Cnn. Cr. Cas. 490, affirmed.]

Intoxicating liquor (§ III A—55)—Sales in prohibited 
quantities.]—Appeal from the decision of Gregory, J., refusing 
defendant’s motion for a certiorari to quash a summary con
viction, R. v. Campbell, 8 D.L.R. 321, 20 Can. Cr. Cas. 490.

Irving, J.A. :—The one act of vending in excess of a quart 
seems to me to be plainly established. Oscar Rudensgold, says, 
in answer to the question, “Who paid for all the liquor?” “I 
put down all the money.” “IIow much did you buy?” “I 
cannot say exactly what it was, $12.50 for whiskey.” “Can you 
state what whiskey it was?” Then he gives it, “Three bottles of
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‘King George,’ one of ‘Joe Seagram,’ one dry gin,” and so 
on; hut lie adds, “there were different parties to have it.” 
That, it seems to me, would justify the magistrate in coming to 
the conclusion that there was one vending of more than a quart. 
But if there could be any doubt about it, Mr. Aikman effectually 
put that doubt out of the question when he asked this question : 
“As a matter of fact, didn’t you make these purchases bottle by 
bottle?” Here the witness will not say that he did, but says 
this—leaving it to the Court, practically : “I put the money 
down on the bar and told the bartender that I wanted so many 
bottles, and I left the money on the bar for him to collect the 
money for it, and the bottles were packed in the boxes.” That 
seems to me to be one transaction by one person buying for a 
number of other persons. The appeal must be dismissed.

Martin, J.A. :—I agree. This was a clumsy and unsuccess
ful attempt to evade the statute.

Gallihek, J.A. ;—I agree.

J. A. Aikman, for appellant.
Wm. C. Moresby, for respondent.

Appeal dismissed.

WILE v. WAMBOLDT.

S. Bridgewater County Court, .Vova Scotia, Judge Forbes. July 25. 1913.

lois Appeal (§ VII C—300)—Hearing and determination—Evi
dence—Amendments—Trial de novo—Unavoidable mistake.]— 
Appeal by defendant from the judgment in favour of plaintiff.

Judge Forbes :—The question here is what were the terms 
of the contract. Is the plaintiff’s version right or is defend
ant’s? The magistrate gave judgment for $14.25 for the plain
tiff and the defendant has appealed. The plaintiff says tin- 
defendant came to him and offered to exchange calves, tin- 
plaintiff’s calf being the better of the two, the defendant was 
to pay the plaintiff $16. At a previous conversation the plain
tiff asked defendant if he (plaintiff) could get % a ton of hay 
at $8 if he needed it and defendant said yes—but no mention 
was made of hay at the time bargain was concluded. The 
defendant says they agreed to trade calves and he (defendant) 
was to give plaintiff a ton of hay and later on the defendant 
says plaintiff refused to take the hay and he paid him 75c. 
balance on a cabbage transaction and again $5 in cash, in all 
$5.75 on account of the balance due plaintiff on the calf trade 
and he, defendant, considered the transaction closed as his 
calf was worth $15 and plaintiff’s $20.
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It is evident that if the bargain was as represented by de
fendant, viz. : that defendant eould pay the balance due by him 
in hay, that it was waived by defendant, because he told Thomp
son, a witness, that the plaintiff had sent word he did not want 
the hay and he, Thompson, could have it. And again hp ad
mitted to Smeltzer that the plaintiff was claiming $14 on the 
trade as due to him and again the defendant paid plaintiff $5.75 
on account of the balance. I am, therefore, compelled to find 
that the balance on the trade is payable in cash by defendant 
and not in hay. I have only the evidence of the two parties as to 
the value of the steers or calves and the parties do not agree. 
I accept Smeltzer’s evidence that defendant said the plaintiff 
was claiming $14.00 and he hoped the plaintiff would take y2 
a ton of hay on account and help him out. This would li'ave 
$8.75 as due to plaintiff and to this must be added the claim 
for a season’s pasturage of $4 for two head of cattle or $12.25 
and I find for plaintiff for this sum.

Counsel for defendant raises the objection that the account 
filed in the Magistrate’s Court shews the trade was in 1910 and 
the evidence proves it was in 1911 and that the Court below 
cannot amend and this Court cannot do so and as no transaction 
took place in 1910, I must dismiss the action.

I cannot agree with this contention as the suit is triable de 
novo in this Court and is in the same position as if brought in 
this Court originally, and besides I think the power is in this 
Court to amend such a mistake shewn to be unavoidably made.

In Woodworth v. I unis, 18 N.S.R. 295, the affidavit of appeal 
made in the Magistrate’s Court was defective and yet the magis
trate granted the appeal, and in the County Court the Judge 
dismissed the appeal holding that he had no power to amend, 
but the Supreme Court on appeal being taken, held unanimously 
that the Judge had such power and should have amended the 
affidavit.

I find for the plaintiff for the sum of $12.25 and costs and 
dismiss the appeal.

Appeal dismissed.

McLean, K.C., and Margeson, for the plaintiff.
V. J. Paton, K.C., for the defendant.

FIELD v. RICHARDS.

Ontario Supreme Court (First Appellate Division), Meredith, C.J.O., 
(Sorrow, Maelaren and Magee, JJ.A. October 1, 11)13.

[Field V. Richards, 11 D.L.R. 120, affirmed. 1

Trespass (§ I C—18)—Cutting timber]—Appeal by the de-
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fendant from the judgment of Middleton, J., 11 D.L.R. 120, 4 
O.W.N. 1301.

J. E. Jones, for the defendant.
R. C. Levcscontc, for the plaintiff.
The Court dismissed the appeal with costs.

OTTAWA AND GLOUCESTER ROAD CO. v. CITY OF OTTAWA.

Ontario Supreme Court (Second Appellate Division), .Unlock, C.J.Ex., 
Riddell, Sutherland and Leitch, JJ. October 2, 1913.

[Ottaira and Gloucester Road Co. v. Ottawa, 10 D.L.R. 218. affirmed.]

Bridges (§ III—21)—Toll bridges—Abandonment to muni
cipality.]—Appeal by the defendants the corporation of the city 
of Ottawa from the judgment of Kelly, J., 10 D.L.R. 218, 4 0. 
W.N. 1015.

F. B. Proctor, for the appellants.
Grayson Smith, for the other defendants.
G. F. Henderson, K.C., for the plaintiffs.
The Court dismissed the appeal with costs.

BOURNE v. PHILLIPS.

British Columbia Supreme Court, Murplip,./., in Chambers. June 30, 1913.

Mortgage (§ 6 F—95)—Foreclosure—Instalment Contract— 
Stipulation for Notice of Forfeiture.]—Motion for a foreclosure 
order upon admissions of the defendant.

D. A. McDonald, for plaintiff.
A. 1). Taylor, for defendant.
Murphy, J., held that the plaintiff holding title to the lands 

could proceed by way of foreclosure action to foreclose the 
right of the defendant, a purchaser from him upon a contract 
with deferred payments, without first giving to the purchaser 
thirty days’ notice under a stipulation in the contract of sale 
that, in the event of the purchaser making default, the vendor 
might give a notice demanding payment and might annul the 
contract if the default continued for thirty days. This stipula
tion was held to he an alternative one upon which the vendor 
had the option of proceeding, hut which would not limit his 
right to the ordinary process of the Court. An order was made 
for payment of the overdue instalments and costs within two 
months and in default for foreclosure.
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OLSON & JOHNSON CO. v. McLEOD 
(and five other actions).

Alberta Supreme Court, Stuart, ./. October 0. 1913

Action (§111$—45)—Consolidation—Setting Down Several 
Actions for Trial Together.]

Motion by Olson & Johnson Co. in the six notions to con
solidate and for directions. Kenneth A. McLeod is the owner 
of the property. Olson & Johnson Co. are head contractors for 
construction of building. Remaining plaintiffs are sub-contrac
tors under Olson & Johnson Co. McLeod was sole defendant 
in the action by the contractors, and was joined as a co-defen
dant with them in three of the actions brought by sub-contrac
tors.

S. W. Field, for Olson & Johnson Co.
Frank Ford, K.C., for K. A. McLeod.
T. B. Med one, for the Smiley Co., the Western Supply and 

Mfg. Co., and the Canadian Equipment and Supply Co.
II. R. Milner, for I). C. McPhee, William Nieodemus, and the 

Washington lirick, etc., Co.

Stuart, J. :—McLeod, by his counsel, consents to the appli
cation for consolidation. All the plaintiffs except the applicants 
oppose it.

Inasmuch as in actions No. 3 and 4 the plaintiffs make no 
claim of lien against the property hut simply sue Olsen & John
son Co. alone, I see no reason why they should be hampered 
by having their actions consolidated with the other ones. I 
see also no reason, except the existence of Olson & Johnson Co.’s 
claim for damages for breach of contract against McLeod, for 
not giving the usual order for consolidation in actions 1, 2, 
5 and 6. In other respects they are the ordinary mechanics’ 
lien actions which must be eonsolidated under the statute. The 
fact that Olson & Johnson Co. have served third party notices 
does not, in my opinion, make any additional complication.

It seems to be mainly a question of convenience of proced
ure. The plaintiffs in actions (2), (5), and (6) should not be 
embarrassed by the existence of and trial of Olson & Johnson’s 
claim for damages against McLeod. On the other hand there 
may arise some questions of priority on account of which it 
would be to the advantage of those plaintiffs to be present at 
the hearing of one another’s actions and of Olson & Johnson’s 
action against McLeod, so as to have possible rights inter se de
termined.

Certainly Olson & Johnson's claim for damages should be 
the last thing to be tried. The matter is -so complicated that I

00—13 D.I..R.
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ALTA. think wry little is to be gained by making any full consolidation
1913 order as that term is generally understood. The plaintiffs, Ol

son & Johnson Co., who are defendants in the other action, have, 
however, obviously good reason to desire the actions in which 
they are defendants to proceed at least as rapidly as their own 
and to have all the actions disposed of at practically the same 
time. On the whole, 1 think, the best thing to do will be to 
refuse the present application without costs and to direct the 
pleadings to go on in the ordinary way, but to allow the plain
tiffs Olson & Johnson Company to move, after the actions arc 
all at issue, that they all be set down for trial in one group, and 
be set on the list together, so as all to come before the same 
trial Judge. The trial Judge will then be able to take up the 
trial of each contest in the most convenient order and to allow 
any party to any of the other actions to be present at such 
trial in so far as he may be interested.

Instead, therefore, of consolidating the actions, I simply 
give Olson & Johnson, who are plaintiffs in one action only but 
defendants in all the others, leave to make one motion setting all 
down for trial together. This, of course, will not prevent any 
of the other plaintiffs from moving in any individual action in 
ease Olson & Johnson Company and McLeod, who both asked 
for the consolidation, do not act promptly in pleading in every 
case and in moving after all actions are at issue.

MAN. Re MANITOBA COMMISSION CO., Ltd.

1913
(Decision No. 2.)

Manitoba Court of Appeal, lloircll, CJ. 1/.. Peril lie. atul Cameron. ././ I, 
April 23. 1913.

[Re Manitoba Coni mi/mon Co., 9 D.LR. 43(1. 23 Man. LR. 477. ollirmv.|,| 
Corporations and companies (§ VI P 1—345)—Winding-up 

—1Creditor’s Right to Winding-up Order, How Limited—lits 
Judicata.]—Appeal by the Manitoba Commission Co.. Ltd., from 
the judgment of Macdonald, J., in Re Manitoba Commission 
Co., Ltd., 9 D.L.R. 436, 23 Man. L.R. 477, granting against that 
company on the ground of insolvency a winding-up order upon 
the application of the National Elevator Co. Ltd., and the Atlas 
Elevator Co. Ltd.

The appeal was dismissed, no written opinion being handed 
down.

R. D. Ouy, for the company, appellant. W. II. Curb, for 
petitioner, respondent.
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319. followed .................................................................................... 865
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Mackreth v. Syminons, 15 Ves. 329, followed.................................... 782
Macpherson and City of Toronto, Re, 26 OjR. 558, distinguished.. 247 
Manitoba Commission Co., Re, 9 D.L.R. 436, 23 Man. L.R. 477,
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considered .......................................................................................... 27
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Mattei v. Gillies, 16 O.L.R. 558, followed........................................ 134
McColl and City of Toronto, Re, 21 A.R. 256, distinguished........... 247
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Morgan v. Elford, 4 Ch.D. 352, applied............................................. 27
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lowed ..................................................................................................  874
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489, 23 Man. L.R. 225, reversed....................................................  251
O’Brien v. Woburn (City), 184 Mass. 598, followed........................ 646
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Thomas v. Morgan, 2 C.M. & R. 496, distinguished....................... 064
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lowed ................................................................................................... 612
Ward, Re, 1 B.C.R. 114, followed ..................................................... 790
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Westmoreland, .Justices of, R. v., 37 L.J.M.C. 115, applied............ 770
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See Land Titles.
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Cost* .................................................................................................  773
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supplies .............................................................................................. 868
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Criminal matters—Certiorari proceedings .......................................... 773
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declare ............................................................................................ 726
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diction ...........................................................................................  757
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matter ............................................................................................... 633
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on one act.......... ....................................  166
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See Railways.
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payee to declaration ..................................................................... 868
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use .................................................................................................... 746
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time ..................................................................................................  746
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to review ......................................................................................... 288
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candidate .......................................................................................... 858
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to voter ............................................................................................  859
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See Street Railways.
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Examination for discovery—Admissibility of deposition at trial

—Death of deponent ..................................................................... 604
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consideration .................................................................................... 785
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Act ..................................................................................................... 129
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ployees ............................................................................  900
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of separate robberies ..................................................................... 303
Relevancy—Similar facts—Values—Eminent domain .................... 855
Relevancy and materiality—As to damages—Loss of profits from

failure to lease hotel ......................................................................... 357
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EXECUTION—
Setting aside execution issued on satisfied judgment .... Ill

EXECUTORS AND ADMINISTRATORS—
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Nature of offence—Liability of principal for fraud committed
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FIRE INSURANCE—
See Insurance.
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See Depositions.
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FRAUD AND DECEIT—
Contract—Condition precedent—Requiring wife's signature—False
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Consideration—Voluntary conveyance ................................................ 155
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dor’s lien ..........................................................................................  782
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what is ............................................................................................  437
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creditor .............................................................................................  81

GAMING—
Imperial Acts against—Application to provinces......................... 44
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