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POINTS OF LAW CONNECTED WITH THE FISHERIES.

INTRODUCTION.

Before the outbreak of the War of Independence, (in 1775), the
fisheries on the coast of British North America were the common property
of all Dritish subjects. It has been stated that the acquisition of these
fisheries was largely achieved by the enterprise and valor of the people
of the New England Colonics. As regards the fisheries on the coasts of
what are now the Atlantic Provinces of Canada, viz., Quebec, New
Brunswick, Nova Scotia, (including Cape Breton), Prince Edward Island
and the islands in the Gulf of St. Lawrence, these became the property
of Great Britain, not by discovery, or by conquest, but by transfer from
France, under the Treaty of Paris, 1763, which terminated the French
dominion on the continent of America.

When peace was concluded between England and the United States
at the close of the War of Independence, the thirteen colonies, which had
become the United States, obtained the recognition of theirindependence
by the Treaty of 8rd September 1783, and the fisheries on the coast of
the remainder of Dritish North America naturally become one of the
subjects of discussion by the Plenipotentiaries.

The people of the New England States were unwilling to be con-
fined to their own coast. Their fishing industry had become one of great
importance. But, as to their right, it seems clear that when the thirteen
colonies proclaimed their independence they ceased to be entitled to the
right of fishing on the DBritish American coasts—that right being inci-
dental to the condition of British subjects. As was said by de Vergennes:
“ To claim the privileges of subjects after renouncing allegiance was
unprecedented.” (De Circourt, Vol. 8, De Flasson ; *“ Hist. de la Diplo-
malie Francaise.”) , ‘

By every principle of international law and of right it would seem
that the fisheries on the coasts of Quebec, New Brunswick, Nova Scotia,
Cape Breton, Prince Edward Island and the Islands of the Gulf of the
St. Lawrence remained, as they al.ways had been, since the Treaty of
Paris of 17683, the property of the British Crown, and there was no reason
or right to expect that the enjoyment of them should be continued to
the people of the United States any more than to the people of any other

- Foreign State.

Count de Versennes, although he had been a partizan of the United
States in the revolution, said, in a letter to M. de 1a Luzerne, the French
Minister at Philadelphia, dated Versailles, September 25th, 1777 :
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* 1 is essential {o yemark that the fisheries belong, and have always
helonged, to the Crown of Great Britain, and thai it was as subjects of
the Crown the Anericans enjoyed them—consequently, from the mo-
ment when they shook ofl the English yoke and declared themselves
independent, they broke the community which existed between them
and the mvhopoh\, and voluntarily relinguished all the advantages
which they derived from that community, just as they dv.spoxlul Iun"land
of all the advantages she derived from their union with her” % % #

“ 1t should therefore, be well established that from the moment
when the colonies published their Declaration of Independence they
have ceased fo own a share in the fisheries. because they have for-
feited by their own acl the qualification which entitled them to such a
share; thal consequently they can offer to the court of London neither
title nor actual possession ; {from this comes another result, viz., that the
Americans having no right to the fishing we can give them no wu'nantoe
on that head.”  (If de Circourt, pp. 240, 277).

Lord Bathurst’s langnage to Mr. Adams was: “when the Americans
by their separation from Great Dritain became released from the duties,
they became excluded also from the privileges of British subjects.”

No laie as February 5ih, 1887, Mr. Manning, Secrelary to the Trea-
sury, said, in reference even to the right o enter the bays and harbors
of Canada for shelter and to make repairs, to purchase wood and to obtain
water: “ As colonists we had those rights, but as colonists we lost them
by just rebellion.” 49tk Congress, 2nd Session, No. 4087.

The fisheries on the banks of Newfonndland and elsewhere in the
open sea, were the common property of all, and were so treated by
those who negotiated the Treaty by which independence was recognized.
The Treaty of 1783 treats that as a “ right,” as contradistingunished from
a “liberty.” Notwithstanding that no such right could be claimed on
behalf of the United States in respect of the coast fisheries, Article 111
of the Treaty conceded the “ liberty ” of taking fish there as previously.

The whole article is as follows :—

“ 1t is agreed that the people of the United States shall continue to
enjoy unmolested the right to take fish of every kind on the Grand
Bank and all the other banks of Newfoundland, also in the Gull of St.

Lawrence, and at all other places in the sea, where the inhabitants of

both countries used at any time heretofore to fish.

“ And also that the inhabitants of the United States shall have
liberty to take fish of every kind on such part of the coast of New-
foundland as British fishermen shall use, (but not to dry or cure the
same on that island), and also on the coasts, bays, and crecks of all
other of His Britannic Majesty’s dominions in America; and that the
American fishermen shall have liberty to dry and cure fish in any of
the unsettled bays, harbors, and creeks of Nova Scotia, Magdalen
Islands, and Labrador, so lonn' as the same shall remain unsetﬂed but
s0 soon as the same or either of them shall be settled, it shall not be
lawful for the said fishermen to dry or cure fish at such settlements
without a previous agreement for tlmt purpose with the inhabitants,
proprietors, or possessors of the land.”

It may be important to bear in mind the principle on which the
people of the United States ceased to have a right to the enjoyment of
the coast fisheries and also the fact that that enjoyment was, in 1783,
conceded to them as a liberty ; for it is frequently claimed, on the part
of the United States, that this article of the Treaty was simply a recog-
nition of a pre-existing right, and one which the people of the States
retained when they passed from their former colonial condition; M.
John Quincy Adams maintained that the Treaty was simply a partition
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of the former British possessions in North America, and that, in the
partition, the rights of fishing on the coasts of the remaining Provinces,
fell to the lot of the United States.

Inaccordance with a universally recognized principle the exclusive
right of fishing within three marine miles of the coasts at least follows
the ownership of the coasts—the United States did not own the coasts
on which Article 11T of the Treaty of 1748 gave them the liberty to fish.
Morcover, it scems inconsistent with the “ partition” theory that the
liberty, which was conceded by the Treaty, was to be exercised jointly
with the cnjoyment of the fisheries by the subjects of Britain, The
concession then of 1783 may be regarded as a treaty concession, and not
as the acknowledgment of a pre-existing right.

The reason for this concession may perhaps be found in the
condition of Europe at that period, and in the fact that the coasts of the
Atlantic Provinces were very sparsely settled. It was probably induced
also, to a large extent, by the concessions on the part of the American
plenipotentiaries, in veference to the navigation of the Mississippi and
the American lakes by Dritish vessels.

Speaking on the subject in 1814, Mr. Canning brought to the notice
of the British Parliament, the necessity for revising the provisions of
Article 8 of the Treaty of 1783,  He said :—~“ In our Treaty ol 1783 we
gave away more than we ought, and we never hear of that Treaty but
as a trophy of victory on the one hand, or & monument of degradation
and shame on the other. We ought to refer any question with America
to the state in which we now stand rather than that in which we once
stood.”

But even the very liberal provisions of the Treaty of 1783 did not
continue to the people of the United States all the privileges, with
regard to the {isheries, which, as Dritish subjects, they had previously
enjoyed. They were not to be allowed to land, to dry and cure their
fish on any part of Newfoundland, and only on the unsettled parts of
Nova Scotia, the Magdalen Islands and Labrador, so long as the same
should remain unsettled. They retained no right to land on the shores
of Cape Breton, or on Prince Edward Island.

The War of 1812 produced the next change. According to a
principle of internatiomal law, which will be discussed hereafter at
greater length, it was claimed, on the part of Great DBritain, that
the fishery provisions of the Treaty of 1783 were terminated by that
war. When peace was concluded, in 1814, the liberty of the people of
the United States to fish on the British North American coasts, and the
right to use parts of the shores of British America for purposes con-
nected with the fisheries became again the subject of controversy. The
British Commissioners stated at the first meeting, which took place on
the 8th August, 1814: “That the British Government did not intend to
grant to the United States gratuitously the privileges formerly granted
to them by Treaty of fishing within the limits of British territory or
of using the shores of the British territories for purposes connected
with the fisheries.”
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The ground was firmly taken by them that the fishery pro-
visions of 1783 had been terminated by the war, and must thereafter
be abandoned by the United States, unless again conceded Ly the
new Treaty about to he made. The Commissioners on the part of
the United States denied that these provisions had ceased to operate ;
they insisted on the * partition” theory above-mentioned, and claimed
that the Treaty of 1783 was not a new grant, either as to the “right”
conceded, or the “liberty” conferred, but a recognition of an ancient
and inherent right.

Agreement on this subject was found o be unattainable, and the
matter was left undecided, but with each party adhering to its conten-
tion. Mr. Adams said. with regard to the DBritish Commissioners :
“ Their efforts to obtain our acquiescence in their pretensions that the
fishing liberties had been forfeited by the war were unwearied. They
presented it to us in every form that ingenuity could devise. It was
the first stumbling-block and the last obstacle to the conclusion of the
Treaty.”

On the 24th of December, 1814, the Treatv of Ghent was con-
cluded, without alluding to the fisheries. From this time forward,
Great Britain treated Article III of the Treaty of 1783 as no longer in
force. On the 17th June, 1815, Lord Bathurst instructed the Governor
of Newfoundland thus: “ On the declaration of war by the American
Government and the consequent abrogation of the then existing
Treaties, the United States forfeited, with respect to the fisherics, those
privileges which are purely conventional, and as they have not been
renewed by stipulation in the present Treaty, the subjects of the
United States can have no pretence to any right to fish within British
jurisdiction, or to use the British territory for purposes connected with
the fisheries.”

A long correspondence ensued between Mr. John Quincy Adams
and Lord Bathurst which resulted in the British Government adhering
to its position.

In 1815 the Commander of His Majesty’s ship “Jasseur,” in the
month of June, sent eight capiured fishing vessels of the United States
into Halifax as prizes. (Sabine, 398.) He also warned another Ameri-
can fisherman to keep a distance of sixty miles from the coast. Iis
extreme view in this latter respect was disavowed.

In 1817 insiructions were issued by the British Government to
seize foreign vessels fishing or at anchor in any of the harbors or creeks
in Her Majesty’s North American possessions or within the maritime
jurisdiction and send them to Halifax for adjudication. Under these
instructions twenty American fishing vessels were seized in June, 1817,
by Capt. Chambers, of H.M.S. “Dee.”

In 1818, while negotiations were going forward for the treaty which
was concluded in that year, two fishing vessecls, the “Nabby ” and
« Washington,” were seized and condemned for entering British Ameri-
can waters.

In May, 1818, the United States empowered Plenipotentiaries * to
agree, treat, consult and negotiate of and concerning the general com-
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merce between the United States and Great Britain and its dominions
or dependencies and such other matters and subjects interesting to the
two nations as may be given to them in ch.rge, and to conclude and
sign the treaty or treaties, convention or conventious tonching the pre-
mises.”

At the third conference the following proposal in reference to the
fisheries emanated from the American Plenipotentiaries:—

“ARTICLE A,

“Whereas differences have arisen respecting the liberty claimed by
the United States for the inhabitants thereof, to take, dry, and cure fish
on certain coasts, bays, harbors, and crecks of His Britannic Majesty's
dominions in America : It is agreed between the high contracting parties
that the inhabitants of the said United States shall continue to enjoy
unmolested, forever, the liberty to take fish, of every kind, on that part
of the southern coast of Newfoundland which extends from Cape Ray
to the Rameau Islands, and the western and northern coast of Newfound-
land, from the said Cape Ray to Quirpon lsland, on the Magdalen Islands,
and also n the coasts, bays, harbors, and creeks from Mount Joli, on
the southeen coast of Labrador, to and through the Straits of Belleisle,
and thence, northwardly, indefinitely, along the coast ; and that the
American fishermen shall also have liberty, forever, to dry and cure fish
in any of the uusettled bays, harbors, and creeks of the southern part of
the coast of Newfoundland hercabove described, of the Magdalen islands,
and of labrador, as hereabove described ; but so soon as the same, or
either of them, shall be settled, it shall not be lawful for the said fisher-
men to dry or cure fish at such settlement, without previous agreement
for that purpose with the inhabitants, proprietors, or possessors of the
ground ; and the United States hereby renounce any liberty heretofore
enjoyed or claimed by the inhabitants thereof to take, dry, or cure fish
on or within three marine miles of any of the coasts, bays, creeks, and
harbors of His Britannic Majesty’s dominions in America not included
within the above-mentioned irimits : Provided, however, That the
American fishermen shall be admitted to enter such bays and harbors
for the purpose only of obtaining shelter, wood, water, and bait, but
under such restrictions as may be necessary to prevent their drying or
curing fish therein, or in any other manner abusing the privilege hereby
reserved to them.” -

At the fifth conference the British Plenipotentiaries presented a
counter project, as follows :—
“ ARTICLE A.

“It is agreed that the inhabitants of the United States shall have
liberty to take fish, of every kind, on that part of the western coast of
Newfoundland which extends from Cape Ray to the Quirpon Islands,
and on that part of the southern and eastern coasts of Labrador which
extends from Mount Joli {3 Huntingdon Island ; and it is further agreed
that the fishermen of the United States shall have liberty to dry and
cure fish.in any of the unsettled bays, harbors, and creeks of the said
south and east coasts of Labrador, so long as ihe same shall remain
unsettled; but as soon as the same, or any part of them, shall be settled,
it shall not be lawful for the said fishermen to dry or cure fish without
a previous agreement for that purpose with the inhabitants, proprietors,
or possessors of the ground.

‘ And it is further agreed that nothing contained in this article shall
be construed to give to the inhabitants of the United States any liberty
to take fish within the rivers of His Britannic Majesty’s territories, as
above described , and it is agreed, on the part of the United States, that
the fishermen of the United States resorting to the mouths of such rivers
shall not obstruct the navigation thereof, nor wilfully injure nor destroy
the fish within the same, either by setting nets across the mouths of
such rivers, or by any other means whatever.



6

“Jlis Britannic Majesty [urther agrees that the vessels of the United
States, bona fide engaged in such fishery, shall have liberty to enter the |
bays and harbors of any of 1lis Britannic Majesty’s dominions in North
America, for the purpose of shelter, or of repairing damages therein, and !
of purchasing wood and obtaining water, and for no other purpose; and
all vessels so resorting o the said bays and harbors shall be under such
restrictions as may be necessary to prevent their taking, drying, or cur-
ing {ish therein.

“ It is further well understood that the liberty of taking, drying and
curing fish, granted in the preceding part of this article, shall not be
construed to extend to any privilege of carrying on irade with any of
His Dritannic Majesty's subjects, residing within the lnits hercinbefore
assigned for the use of the fishermen ol'the United States, for any of the
purposes aforesaid.

“ And in order the more effectually lo guard against smuggling, it
shall not be lawful for the vessels of the United States, engaged in the
said fishery, to have on board any goods, wares, or merchandise, what-
ever, except such as may be necessary for the prosecution of the fishery,
or the support of the fishermen whilst engaged therein, or in the prosccu-
tion of their voyages to and from the said fishing grounds. And any
vessel of the United States which shall contravene this regulation may
be svized, condemned, and conliscated, together with her cargo.”

The following is the reply of the American Plenipotentiaries :—

“The American Plenipotentiaries are not authorized by their in-
structiong to assent to any article on that subject which shall not secure
to the inhabitants of the United States the liberty of taking fish of every
kind on the southern coast of Newloundland, from Cape Ray to the
Ramean Islands, and on the coasts, bays, harbors and creeks from Mount
Joli on the southern coast of Labrador, to and through the Straits of
Belleis.e, and thence northwardly indefinitely along the coast, and also
the liberty of drying and curing [ish in any of the unsettled bays,
harbors and creecks of Labrador, and ef the southern coast of Newfound-
land, as above described, with the proviso respecting such of the said
bays, harbors and creeks as may be settled.

*The liberty of taking fish within rivers is not asked. A positive
clause to except them is unnecessary, unless it is intended to compre-
hend under that name waters which might otherwise be considered as
bays or creeks. Whatever extent of fishing ground may be secured to
American fishermen, the American plenipotentiaries are not prepared to
accept it on a tenure, or on conditions, difterent from those on which the
wholé has heretofore been held.  Their instructions did not anticipate
that any unew terms or restrictions would be annexed, as none were
suggested in the proposals made by Mr. Bagot to the American Govern-
ment. The clanses forbidding the spreading of nets, and making vessels
liable to confiscation in case any articles not wanted for carrying on the
fishery should be found on board are of that description, and would
expose the fishermen to endless vexations.”

The DBritish Tlenipotentiaries finally proposed the following
article :— ‘

‘ Whereas, Diflerences have arisen respecting ihe liberty claimed by
the United States for the inhabitants thereof to take, dry, and cure fish
on certain coasts, bays, harbors and creeks of His Britannic Majesty's
dominions in Ameriva, it is agreed between the high contracting parties
that

“ ArTicLE I.—The inhabitants of the United States shall have for-
ever, in common with the subjects of His Britannic Majesty, the liberty
to take fish ol every kind on that part of the southern coast of Newfound-
land which extends from Cape Ray to the Ramean Islands, on the wes-
tern and southern coasts of Newfoundland from the said Cape Ray to the
Quirpon Islands, on the shores of the Magdalen Islands, and also on the
coasts, bays, hurbors, and creeks from Mount Joli on the southern coast
of Labrador, to and through the Straits of Belleisle, and thence north-
wardly indefinitely along the coast, without prejudice, however, to any
of the exclusive rights of the Iudson Bay Company; and that the
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American fishermen shall have liberty forever to dry and cure fish in
any of the unsettled bays, harbors and creeks of the southern part of the
coast of Newfoundland, above described, and of the coast of Labrador;
hut so soon as the same, or any portion thereof, shall be settled, it shall
not be lawtul for the said fishermen to dry or cure fish at such portion
so settled, without previous agreement for such purpose with the inhab-
itants, proprietors or possessors of the ground. And the United States
hereby renounce forever any liberty heretofore cnjoyed or claimed by
the inhabitants thercof to take, dry, or cure fish on or within three
marine miles of any of the coasts, bays, crecks, or harbors of His Britan-
nic Majesty’s dominions in America notincluded within the above-men-
tioned limits: Providad, however, that the American fishermen shall
be admitted to enter such bays or harbors for the purpose of shelter and
of repairing damages therein, of purchasing wood, and of obtaining
water, and for no other purpose whatever. Dut they shall be under
such restrictions as may be necessary to prevent their taking, drying, or
curing fish therein, or in any other manner whatever abusing the privi-
leges hereby reserved to themn.”

The British Plenipotentiaries agreed not to insist on an article giv-
ing their people the right to navigate the Mississippi. '
The article above recited was accepted and incorporated in the treaty.

The rights of the people of the two countries, as settled by this
Convention of 1818, (which bore date the 20th October of that year),
remained unaltered for about thirty-six years, and the article just quoted
is the one by which those rights are now, (since the revocation (1885)
of the fishery articles of the Treaty of Washington of 1871), to be regu-
lated. During a long course of years succeeding the treaty it was
claimed on the part of the people of the British North American
colonies that the fishermen of the United States habitually encroached
on their fishing grounds of the coasts of the Atlantic Provinces.

The complaints consisted principally of remonstrances by the
Provincial Governments and Legislatures to the Imperial authorities
against the United States' fishermen fishing within three miles of the
coast and within three miles of lines drawn from headland to headland,
and against their entering ports, bays and harbors for the purposes of
trading, procuring bait, and for other purposes not named in the Con-
vention.

Numerous seizures were made by the Provincial marine police
vessels and by DBritish gun-boats which were sent to prevent encroach-
ments by fishermen of the United States.

With a view to making the provisions of the Treaty of 1818 effective,
the statute 59 George III, chap. 88, was passed (1819). Its principal
provisions are as follows :—

It declared that except for the purposes before specified it
should “ not be lawful for any person or persons, not being a natural
born subject of His Majesty, in any foreign ship, vessel or boat, nor for
any person in any ship, vessel or boat, other than such as shall be navi-
gated according to the laws of the United Kingdom of Great Britain and
Ircland, to fish for, or to take, dry or cure any fish of any kind whatever
within three marine miles of any coasts, bays, creeks or harbors what-
ever in any part of Ilis Majesty's dominions in America, not included
within the limits specified and described in the First Article of the said
Convention, and that if such foreign ship, vessel or boat, or any persons
on board thereof, shall be found fishing, or to have been fishing, or pre-
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paring to lish within such distance of such coasts, bays, crecks or
harbors within such parts of His Majesty’s Dominions in America, out
of the said limif ac aforesaid, all such ships, vessels and boats, together
with their cargues, and all guns, ammunition, tackle, apparel, furniture
and stores, shall be forfeited and shall and may be seized, taken, sued
for, prosecuted. recovered and condemned by such and the like ways,
means and methods and in the same courls as ships, vessels or boats
may be forfvited, seized, prosecuted and condemmned for any offence
against any laws relating to the Revenuwe of Customs or the laws of
trade and navigation, under any Act or Acts of the Parliament of Great
Britain, or of ihe United Kingdom of Great Britain and Ireland; pro-
vided that nothing contained in this Act shall apply, or be construed to
apply to the ships, or subjects of any Provinee, Power or State in amity
with 11is Majesty, who are entitled by treaty with 1lis Majesty to any
privilege of taking, drying or curing fish on the coasts, bays, creeks or
harbors, or wiihin the limits in this Act described ; provided always,
that it shall and may be lawlul for any fisherman of the said United
States to enter into any such bays or harbors of Ilis Britannic Majesty’s
Dominions in America as are last mentioned for the purpose of shelter
and repairing damages therein, of purchasing wood, and of obtaining
water, and for no other purpose whatever ; subject, nevertheless, to such
restrictions as may be necessary to prevent such fishermen of the said
United States {rom iaking, drying or curing fish in the said bays or
harbors, or in any other manner whatever abusing the said privileges
by the said treaty and this Act reserved to them, and it shall for that
purpose be imposed by any order or orders to be {rom time to time made
by His Majesty in Council under the authority of this Act, and by any
regulations which shall be issued by the Governor or person exercising
the office of Governor in any such parts of His Majesty Dominions in
America, under or in pursuance of any such Order in Council as
aloresaid.

“And that if any person or persons, upon requisition made by the
Governor of Newfoundland, or the person ezercising the office of Gover-
nor, or by any Governor in person exercising the office of Governor
in any other parts of His Majesty’s Dominions in America, as afore-
said, or by any officer or officers acting under such Governor or person
exercising the office of Governor, in the execution of any orders or
instructions from His Majesty in Council, shall refuse io depart from
such hays or harbors, or if any person or persons shall refuse or neglect
io conform to any regulations or directions which shall be made or
aiven for the execution of any of the purposes of this Act, every such
person so refusing or otherwise offending against this Act shall forfeit
the sum of two hundred pounds, to be recovered in the Superior
Court of Judicature of the Island of Newloundiand, or in the Superior
Zowrt of Judicature of the colony or scttlement within or near to which
such offence shall be commitied, or by bill, plaint or mformation in any
of His Majesty’s Courts of Record at Westminster, one moiety of such

penalty lo belong to [lis Majesty, His heirs and successors, and the other
moicty to such person or persons as shall suc or prosecute for the same.”

This was followed by Colonial Legislation on the same lines. Nova
Scotia, New Drunswick and Prince Edward Island adopted enactments
to the like effect, and also establishing the penalty of forfeiture of vessels
found “ fishing, or preparing to fish, or to have been fishing within three
wmarine miles of the coasts, bays, creeks or harbors ” and also a penalty of
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£100 on the person in command if he should not truly answer questions
put to him. These statutes also placed the burden of proof on the person
disputing the validity of a scizure.

Year alter year the fishermen of the United States maintained a
systein of encroachment and of trespass by fishing within three miles of
the coast, and by entering, without due justificatioa, the bays and harbors
of the Provinces. Marine police cruisers were kept up by the Provincial
Grovernments and the Imperial ships of war aided these in seizing from
time 1o time the vessels which were so found trespassing. Condemna-
tions of these took place under the Imperial and Colonial Statutes just
cited.

In some cases these seizures were made for violations of the Cus-
toms laws. They were, nevertheless, in nearly every case, seizures
practically for violations of the Convention of 1818 and of the Fishery
laws. '

The vessels scized were United States fishing vessels; the Customs
officers along the line of coast of the difforent Provinces were in reality
the fisheries police of British North America. The vessels, in most
instances, frequented the harbors, ports and bays of Nova Scotia and New
Brunswick, for purposes other than the four allowed by the Convention
of 1818, viz., the purchase of wood and the obtaining of water and for
shelter and repairs. The enforcement of the Customs regulations was
for the avowed purpose of denying to such vessels all rights of access,
excepting those which related to the right of asylum as recognized and
preserved in express words by the Treaty of 1818,

The following is a list of the offences for which condemnation of
United States fishing vessels took place :—

(¢) Violation of Customs laws;

(h.) Fishing within the forbidden limits;

(¢} Anchoring or hevering inshore without necessity ;

(d) Lying at anchor inside bays, &c., to clean and pack fish;

(e.) Lintering the forbidden limits to buy bait ;

(f) Preparing to fish within the prescribed limits;

(¢.) Purchasing supplies;

(h.) Landing and transhipping cargoes of fish.

For upwards of twenty years this course of proceeding was carried
.on, with hardly any complaint from the Government of the United States
against the British construction of the Treaty as to the headland question,
or as to the right to purchase bait and supplies or to tranship cargoes.
Any complaints which were transmitted were based on coniroversies as
to the facts on which the seizures were made. The complaints indeed
at that period were more frequent on the part of the British authorities.
In January, 1886, the President directed the Secretary of the Treasury
“to instruct the collectors to inform the masters, owners and others
" engaged in the fisheries that complaints had been made, and to enjoin
wpon those persons a strict observance of the limits assigned for taking,
drying and curing fish by American fishermen under the Convention of
1818.” '
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The Government of Nova Scotia not only maintained an eflective
marine police, by which numerous seizures were made, but they pro-
ceeded to close the Strait of Canso against fishermen of the United
States. ,

In 1841, Mr. Forsyth, U. S. Secretary of State, directed Mr. Stevenson, §
Minister at London, to complain to Her Majesty’s Government of the |
headland rule, of the closing of the Strait of Canso, and of the severe
methods of procedure prescribed in the Nova Scotia Statute. This led |
10 a reference to the Law Olficers for an opinion, which was given in |
favor of the Provincial contention ; and Lord Stanley, in November, |
1842, in transmitting the opinion to the Governor of Nova Scotia, |
stated that the precautions taken by the Provincial authorities were
** practically acquiesced in by the Americans.” _

In 1843 and 1844, strong remonstrances were made by the Govern-
ment of the United States. It was contended that the views of the
Trovincial authorities, especially on the two questions, as to a line
drawn from headland to headland, and as to the exclusion from harbors,
&e., were in excess of the provisions of the Treaty. The Imperial Gov-
ernment, however, sustained the views of the Colonial anthorities, and
the seizures were continued. The question was formally raised as to
the headland doctrine in reference to the Bay of Fundy. The schooner
*Washington ” had been captured in that bay ten miles from the shore.
The bay is about 40 miles wide and 130 to 140 miles long. One of the head-
lands, it was urged, was in United States territory, and the Island of
Little Menan belonged to the United States, and was situated nearly on
the line from headland to headland, if the outer headlands were to be §
taken.

In 1853 a convention was made between Great Britain and the §
United States for the settlement of claims made by the citizens of either *
country upon the other country since the Treaty of Ghent. Commis-
sioners were to be appointed to hear the claims, and, in case of disagree- -
ment, an umpire was to be chosen. The owner of the schooner “ Wash-
ington,” which had been seized in the Bay of Fundy, presented his claim
to the Commissioners, and a disagreement resulted thereon as to whether
he was entitled to recompense or not. Mr. Joshua Bates was chosen as
nmpire, and his view was that the claimant should receive $8,000, on
the ground that the “ Washington” was not liable to seizure in that
part of the bay where she was fishing. This was in 1854.

The details involved in this decision and the effect of the decision
itself, will be referred to more fully hereafter. It is only necessary to
say here, that the decision had no binding effect, excepting as to the
claim presented by the owner of the “ Waushington.” It did not conclude
all question as to the Bay of Fundy and had no applicability to any of
the other bays on the British North American shore.

In 1845, however, Lord Aberdeen, in a letter under date of 10th
March, consented that United States’ fishermen should be admitted to
the Bay of Fundy *“as the concussion of a privilege.” Mr. Everett, on
25th March, 1845, accepted the concession as a matter of right, and it is
worthy of note that this document, written twenty-seven years after the
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Treaty was made, and after it had been many years enforced according
to the “ headland ” interpretation, was the first dissent expressed by the
Government of the United States to that interpretation. (Sabine, 419.)
A long correspondence ensued, in which the British Government
insisted that the admission to the Bay of Fundy was a “liberal con-
cession,” and that the headland doctrine could not be given up. The
concession of the privilege with regard to the Bay of Fundy was never
made in any binding form.

In 1845, Lord Stanley intimated to Lord Falkland, Lieutenant Gov-
ernor of NovaScotia, that the British Government “ contemplated the
further extension of the same policy by the adoption of a general regula-
tion that the American fishermen should be allowed freely to enter all
bays of which the mouths were more than six miles wide.” This pro-
posal was met by a strong remonstrance from the Governments of Nova
Scotia and New Brunswick, and on the 17th September, 1845, Lord Stan-
ley informed Lord Falkland : “ We have abandoned the intention we
had entertained on the subject, and shall adhere to the strict letter of
the treaties ¥  * % except in so far as they may relate to
the Bay of Fundy, which has been thrown open to the North Americans
under certain restrictions.”

Matters remained thus, until negotiations were commenced for reci-
procity in trade and for an arrangement as to the fisheries, resulting in
the * Reciprocity Treaty ”’ of 1854.

As the restrictions put upon American fishermen from trespassing
on the fishing grounds after the War of 1812, resulted in the Convention
of 1818, so the enforcement of the Treaty of 1818 resulted in the negoti-
ations which led to the Reciprocity Treaty.

1t has been unfairly charged against the British American Provinces
and the Dominion of Canada, that our people were accustomed to treat
with harshness and rigor the American fishermen resorting to our coasts,
in the hope of thereby exacting such trade concessions from the States
as were necessary for the growth of our commerce.

So far from being willing that the fisheries should be used as a make-
weight in the negotiations regarding trade, the people of the Atlantic
Provinces were largely dissatisfied with the concession of joint use of
the fishing grounds as part of the arrangement of 1854.

The great expansion, both as regards population and internal improve-
ments in British North America, since the Treaty of 1818, had made sach
relations advantageous to the United States. The people of British North
America have always been willing that trade and commerce between the
two countries should be extended in every reasonable way, butat every
phase of the negotiations on this subject, the Government of the United
States has interposed the fishery question as one on which concessions
must be made.

The Reciprocity Treaty bears date 5th June, 1854. The following
is the provision in reference to the fisheries :—

“Article 1. It is agreed by the high contracting parties that in
addition o the liberty secured to the Uniled States fishermen by the above-
mentioned convention of October 20th, 181%, of taking, curing and drying
lish on certain coasts of British North American colonies thercin defined,



the inhabitants of the United Statesshall have, in common with the
subjects of ITer Britannic Majesty, the liberty to take fish of every kind, £
except shell-tish, on the sea-coasts and shores, and in the bays, harbors j
and crecks of (famada, New Brunswick, Nova Scotia, Prince Bdward §
Island, and of the several islands thercunto adjacent (and, by another g
article, Newfoundland), without being restricied fo any distance from §
shore, with permission to land upon the coasts and shores of those §
colunies and the islands thereof, and also upon the Magdalen Islands, §
for tl:e purpose of drying theirnets and curing their fish ; provided that, §
in so doing, they do not interfere with the rights of private property, or §
with Dritish lishermen in the peaceable use of any part of the same coast §
in their occupancy for the same purpose. It 1s understood that the §
above-mentioned liberly applies solely 1o the sea-fishery, and that the ¢
salmon and shad lisheries and all fisheries in rivers and the mouths of §
rivers are hereby reserved exclusively for British fishermen.”

It will be observed that again the taking of fish on our coasts was
styled by the contracting parties a *‘liberty,” instead of the “inherent §
right,” resulting from joint discovery, possession and conquest, and
recognized in the “partition” of 1783, which it has recently been
claimed to have been.

This Treaty was terminated in March, 1866, after a year's notice, by
the United States Government. o

During its continuance the utmost latitude was given to American
vessels claiming to be in any way interested in the fisheries, and such
vessels resorted to the coast of British North America as freely for all
purposes as the vessels of our own people. .

The Treaty of 1854 having been discontinued, the Convention of g
1818 revived and continued in force until the Trealy of Washington of
1871.

On the 20th of February, 1866, a Royal Proclamation was issued by
the Governor General of Canada, notifying the people of the United
States that their fishery privileges in British waters wounld cease on the
17th ol March, and staling the penalties that would follow infractions
of the Convention of 1818. Subsequently Her Majesty’s Government
agreed that those privileges might continne to be exercised during the
whole of 1866, on payment of a trifling license fee of 50 cents per ton,
although the commercial arrangements by which it is said (Report of
U. S. Committee on Foreign Affairs, No. 4087, February 1Gth, 188%) that
“ the United States purchased the fishery provisions,” were immediately
withdrawn. The tariff of the United States on fish caught in Colonial
vessels was almost prohibitory.

Repeated notices were given to United States fishermen, both by
the Imperial and United States authoritics, that the privileges given by
the Treaty of 1854 could no longer be exercised. In order, however, to
avoid harsh measures, such as the seizure of the American vessels,
which had fished in fleets along the Dritish North American coast for
twelve years under the Reciprocity Treaty (and in increasing numbers)
the system of issuing licenses was continued during 1867, 1868 and
1869. The fee charged at first of 50 cents per ton was raised to $1 per
ton, and finally to $2 per ton.

The number of licenses issued in 1866 was 365, in 1867 it was 270,
in 1868 it was 56, and in 1869 it fell to 25. It has, without foundation,
been contended that the price charged for licenses was taken by both Gov-
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ernments as the measure of the value of the ﬁshery privileges. The fee was
char"ed by the Canadian Government to preserve its right, at a period
when hopes were held out that the pa.elﬁc arrann'ements of 1854 would
be renewed. It Wa.s paid hy the Umted States fishermen freely, at first, in
order to avoid seizure, but reluctently and rarely in the later years, because
the chances of detection and semu'e were s0 rare on a coast line of thou-
sands of miles where it was so dlfﬁcult to visit all vessels resorting there,
in order to see if they possessed a llcense The danger which was pointed
outhy the Attorney General of N ova Scotia in 1845, as likely to arise from
the United States ﬁshermen bem«r allowed to fish inside the bays, was
fully realized When the I‘l"“ht to fish mshore depended on the pos-
" session of hcense " These were the words '

“'The ease with which they may run into the shores—whether
to fish or for obtainihg bait, or for drawing off the shoals of fish, or for
smuggling—and the’ iaelhty of escape before detection, noththstandmo
every guard which it'is within the means of the Province to employ,
will render very difficult the attempt to prevent violations of the remain-
ing restrictions, whlle, in the case of seizures, the means of evasion and
excuses which experience has shown to be, under any circumstances,
abund'mtly ready, will be'much enlarged.”

The number of licenses taken out by no means indicates the number
of United States’ fishing vessels that pursued the inshore fisheries.
Great numbers of them were boarded ‘and warned off, and no seizures
were made, as there was a desxre on the part of the Dominion authorities
to avoid any c.mse of 1rr1tatlon which mwht retard a fair and satisfac-
tory :m.mn'ement betwwn'the t\;vo 'eou'.,n nes Indeed the instructions
first issued by the Department of Marme and Fisheries of Canada required
that the cruisers should issne hcenses to those vessels which they found
unprovided W1th them, and that a Vessel should not be seized until after
three warnings.

The system was costly to the Canadlan Government, and ineffectual
as a means of preventmtr even the most ﬂ\aa'rant encroachment, and, by
the close of the year 1869, it became apparent that further sacrifices of
our fisheries would not be productn'e of an;l good result as regards a
new agreement between the {wo (xovernments Accordingly the
system was put an ‘end to in 1870. Orders were given by the British
Government, in that year to Admlral Wel},esley to use the war vessels
under his command to ensure the protectron of Canadian fishermen and
to co- Opemte w1th any United States force which might be sent for the
purpose of mamtaxnm" order

The Provmces had* m 1867 been formed into the Dominion of
Canada and’ erulsers were dlspatched to the fishing grounds by the
Government. )

In 1868, 1870 and 11871 the followmw enactments were adopted by
the I’arhement of Canada :

31 VICTORIA, CHAP 61,

“An Act respectmfr ﬁshmtr by forelgn vessels.
]A,ssentecl to 22nd May, 1868.]
“ Her l\IaJesty, by and, with the advice and consent of the Senate and
“ House of Commons of C‘anada, enacts as Tollows:

“1. The Governor may, from time to-tinte, grant to any forexfrn ship,
“ vessel, or boat not navigated according to the Iaws of the United King-
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“dom, or of Canada, at such rate, and for such period not exceeding one
“ year, as he may deem expedient, a license to fish for or take, dry or cure
“ any fish of any kind whatever, in British waters, within three marine
“ miles of any of the coasts, bays, crecks, or harbors whatever of Canada,
“not included within the limits specified and described in the first article
“of the Convention between his late Majesty King George the Third and
“the United States of America, made and signed at London on the 20th
“ day of October, 18148.

“ 2, Any commissioned officer of Her Majesty's navy serving on board
“ of any vessel of Her Mujesty’s navy cruising and being in the waters of
“ (fanada for purpose of aflording protection to Her Majesty’s subjects
“engaged in the fisherics, or any commissioned officer of Her Majesty's
“navy, fishery officer, or stipendiary mugistrate on board of any vessel
“ belonging to or in the service ol the Government of Canada and
“employed in the service of protecting the fisheries, or any officer of the
“ Customs of Canada, sherifl, magistrate, or other person duly commis-
“sioned for that purpose, may go on board of any ship, vessel, or boat
“within any harbor in Canada or hovering (in Dritish waters) within
“three marine miles of any of the coasts, bays, creeks, or harbors in
“ Canada, and stay on board so long as she may remain within such place
“or distance.

“ 3. If such ship, vessel, or boat be bound elsewhere, and shall con-
“ tinue within such harbor or so hovering for 24 hours after the master
“ shall have been required to depart, any one ol such officers or persons
“as are above mentioned may bring such ship, vessel, or boat into port
“and search her cargo, and may also examine the master upon oath
“ touching the cargo and voyage ; and if the master or person in command
“ shall not truly answer the questions put to him in such exanination, he
* shall forfeit $400; and if such ship, vessel, or boat be foreign, or not
“navigated according to the laws of the United Kingdom or of Canada,
‘“and have been found fishing, or preparing to fish, or {o have been
“fishing (in British waters) within three marine miles of any of the coasts,
“bays, creeks, or harbors of Canada, not included within the above-men-
“tioned limits, without a license, or after the expiration of the period
“named in the last license granted to such ship, vessel, or boat under the
“first section of this Act, such ship, vessel, or boat, and the tackle,
“rigging, apparel, furniture, stores, and cargo thereof shall be forfeited.

“ 4. All goods, ships, vessels, and boats, and the tackle, rigging,
“apparel, furniture, stores, and cargo lishle to forfeiture under this Act
‘““may be seized and secured by any officers or persons mentioned in the
“second section of this Act; and every person opposing any officer or
‘ person in execution of his duty under this Act, or aiding or abetting
“ any other person in any opposition, shall forfeit $800, and shall be
“guilty of a misdemeanor, and upon conviction be liable to imprisonment
“for a term not exceeding two years.

“ 5. Groods, ships, vessels and boats, and the tackle, rigging, apparel,
“ furniture, stores, and cargo seized as liable to forfeiture under this Act,
“shall be forthwith delivered into the custody of the collector or other
“ principal officer of the Customs at the port nearest to the place where
“ seized, to be sccured and kept as other gcods, ships, vesscls and boats,
‘“and the tackle, rigging, apparel, furniture, stores and cargo scized are
“ directed by the lawsin force in the Province in which such port is situ-
“ate, to be secured and kept, or into such other custody and keeping as
“the Governor in Council orja Court of Vice-Admiralty shall order.

“6. All goods, vessels and boats, and the tackle, rigging, apparel,
“ furniture, stores and cargo, condemned as forfeited under this Act, shall,
“ by direction of the collector or other principal officer of the Customs at
“the port where the seizure has been secured, be sold at public auction,
‘““and the proceeds of such sale shall be applied as follows : The amount
“ chargeable for the custody of the property seized shall first be deducted,
“and paid over for that service; one-half the remainder shall be paid,
* without deduction, to the olficer or person seizing the same, and the
“ other half, after first deducting therefrom all costs incurred, shall be paid
“ to the Recciver Greneral of Canada, through the Department of Marine
“and Fisheries ; but the Governor in Council may, uevertheless, direct
“that any ship, vessel, boat or goods, and the tackle, rigging, apparel,
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“ furniture, stores and cargo, seized and forfeited, shall be destroyed or be
* reserved for the public service.

“17. Any penalty or forfeiture under this Act may be prosecuted and
“ recovered in any Court of Vice-Admiralty within Canada.

“ 8. The judge of the Court of Vice-Admiralty may, with the consent
“ of the person seizing any goods, ship, vessel or boat, and the tackle, rig-
“ ging, apparel, furniture, stores and cargo, as forfeited under this Act,
“order the redelivery thereof, on security by bond, to be given by the
« party, with two sureties, to the use of Her Majesty, and in case any
“ goods, ship, vessel or boat, or the tackle, rigging, apparel, furniture,
“stores and cargo so redelivered is condemned as forfeited, the value
“ thereof shall be paid into court, and distributed as above directed.

9, Her Majesty’s Attorney Greneral for Canada may sue for and re-
“ cover in Her Majesty's name any penalty or forfeiture incurred under
“ this Act.

“10. In case a dispute arises as to whether any seizure has or has not
‘“been legally made, or as to whether the person seizing was or was not
“ guthorized to seize under this Act, oral evidence may be heard there-
“ upon, and the burden of proving the illegality of the seizure shall be
““upon the owner orclaimant.

“11. No claim to anything seized under this Act and returned into
“ any Court of Vice-Admiralty for adjudication shall be admitted unless
“the claim be entered under oath, with the name of the owner, his resi-
“dence and occupation, and the description of the property claimed, which
““ path shall be made by the owner, his attorney, or agent, and to the best
*“ of his knowledge and belief.

“ 12, No person shall enter a claim to anything seized under this Act
“until security hus been given in a penalty not exceeding two hundred
“and forty dollars, to answer and pay costs occasioned by such clajm, and
“in default of security the things seized shall be adjudged forfeited, and
“ shall be condemned.

“18. No writ shall be sued out against any officer or other person au-
“ thorized to seize under this Act for anything done under this Act, until
“ one month after notice in writing delivered to him, or left at his usual
“ place of abode by the person intending to suc out such writ, his attorney
“or agent; in which notice shall be contained the cause of action, the
“name and place of abode of the person who is to bring the action, and of
“his attorney or agent, and no evidence of any cause of action shall be
“ produced except such as shall be contained in such notice.

“14. Every such action shall be brought within three months after
“ the cause thercof has arisen.

“15. If on any information or suit brought to trial under this Act on
“ account of any seizure, judgment shall be given for the claimant, and
“the judge or court shall certify on the record that there was probable
“ cause of seizure, the claimant shall not recover costs, nor shall the per-
“ son who made the seizures be liable to any indictment or suit on account
“ thereof ; and if any suit or prosecution be brought against any person
“ on account of any seizure under this Act, and judgment be given against
“ him, and the court or judge shall certify that there was probable cause
“ for the seizure, then the plaintiff, besides the thing seized or its” value,
“shall not recover more than three and a-half cents damages, nor any
“ costs of suit, nor shall the defendant be fined more than twenty cents.

““16. Any officer or person who has made a seizure under this Act
“ may, within one month after notice of action received, tender amendsto
“ the dparty complaining, or to his attorney or agent, and may plead such
‘“ tender.

“17 All actions for the recovery of penalties or forfeitures imposed
“ by this Act must be commenced within three years after the offense
“ committed.

** 18. No appeal shall be prosecuted from any decree, or sentence of
“ any court touching any penalty or forfeiture imposed by this Act, unless
“ the inhibition be applied for and decreed within twelve months from
“ the decree or sentence being pronounced.

“19. In cases of seizure under this Act, the Governorin Council may,
“ by order, direct a stay of proceedings; and in cases of condemnation
“ may relieve from the penalty, in whole or in part, and on such terms as
‘“may be deemed right.
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“90. The several provisions of this Act shall apply to any foreign
“ «hip, vessel or boat, in or upon the inland waters of Canada; and the
“provisions hereinbefore contained in respect to any proceedings in a
“Court of Vice-Admiralty shall, in the case of any forcign ship, vessel or
“Dboat, in or upon the inland waters of Canada, apply to, and any penalty
* or forfeiture in respect thereof shall be prosecuted and recovered in one
“ of the Superior Courts of the Province within'which such cause of prose-
“ cution may arise

« 91, Neither the ninety-fourth chapter of the Revised Statutes of
“ Nova Scotia (third series), “ Of the coast and decp-sea fisheries,” nor the
“ Act of the Legislature of the I’rovince of Nova Scotia, passed in the
“{wenty-ninth year ol Her Majesty’s reign, chapter thirty-five, amending
“the same, nor the Act of the Legislature of the Province of New Bruns-
“ wick, passed in the sixteenth year of Her Majesty’s reign, chapter sixty-
“nine, entitled * An Act relating to the coast fisheries and for the preven-
" tion of illicit trade,” shall apply to any case to which this Act applies ;
“and so much of the said chapter, and of each of the said Acts, as makes
** provision for cases provided for by this Act, is hereby declared to be in-
*“ applicable to such cases. -

33 Vicroria, Cuar. 15.

“ An Act to amend the Act respecting fishing by foreign vessels.

[
[Assented io 12th May, 1870.]

“ Whereas it is expedient, for the more effectual protection of the in-
“*shore fisheries of Canada against intrusion by foreigners, to amend
“the Act entitled “An Act respecting fishing by foreign vessels,” passed
“ in the thirty-first year of Her Majesty’s reign : Therefore, Her Majesty,
“by and with the advice and consent of the Senate and Ilouse of Com-
“ mons of Canada, enacts as follows : .

“1, The third section of the above cited Act shall be, and is hereby
‘repealed, and the following section is enacted in its stead :

“3. Any one of such officers or persons as are above-mentioned may
“ bring any ship, vessel or boat, being within any harbor in Canada, or
* hovering (in British waters) within three marine miles of any of the
“ coasts, bays, creeks or harbors in Canada, into port, and search her cargo,
* and may also examine the master, upon oath, touching the cargo and
“ yoyage ; and if the master, or person in command, shall not truly answer
* the questions put to him in such examination, he shall forfeit $400; and
“if such ship, vessel or beat be foreign, or not navigated according to the
“ “laws of the United Kingdormn, or of Canada, and have been found fishing,
“*‘or preparing to fish, 'or'to have been fishing (in British waters) within
“‘threc marine miles of any of the coasts, bays, creeks or harbors of Can-
“‘ada, not included within the above-nentioned limits, without a license,
“‘or after the expiration of the period named in the last license granted to
“*such ship, vessel or boat vinder the first section of this Act, such ship,
“‘vessel or boat, and the tackle, rigging, apparel, furniture, stores and
"¢ cargo thereof shall be forfeited.’ '

““2. This Act shall be construed as one with the said Act ‘respecting
“*fishing by foreign vessels.””"

i

84 VicTor1a, CHAPTER 28.

“An Act further to amend the Act respecting fishing by foreign vessels.

“ [Assented to 14th April, 1871.]

“Yer Majesty, by and with the advice and consent of the Senate
*“and House of Commons of Canada, enacts as follows :—

“1. The fifth section of the Aet respecting fishing by foreign vessels,
“ passed in the thirty-first year of Her Majesty’s reign, chapter sixty-one,
“1s hereby repcaled, and the following section is hereby cnacted in its
“instead :— '




17

“¢3. Goods, ships, vessels, and boats, and the tackle, rigging, apparel,
“‘ furniture, stores, and cargo scized as liable to forfeiture under this Act
“*shall be forthwith delivered into the custody of such fishery officer, or
“‘ Customs officer, or other person as the Minister of Marine and Fisheries
“*may, {rom time to time, direct, or retained by the officer making the
“‘seizure in his own custody, if so directed by the Minister, in either case
“““to be secured and kept as other goods, ships, vessels, and boats, and the
“*“tackle, rigging, apparel, furniture, stores, and cargo seized are directed
“*by the laws in force in the province in which the seizure is made, to be
“‘secured and kept.’

2. The sixth section of the said Act is hereby repealed, and the
“following scction is hereby enacted in its stead :—

“*6. All goods, vessels, and boats, and the tackle, rigging, apparel,
‘“farniture, stores, and cargo condemned as forfeited under this Act,
“‘shall be sold by public auction, by direction of the officer having the
“*custody thereol, under the provisions of the next preceding section of
“*“this Act, and under regulations to be from time to time made by the
“‘Governor in Council ; and the proceeds of every such sale shall be
* ‘subject {o the control ofthe Minister of Marine and Fisheries, who
““shall first pay therefrom all necessary costs and expenses of custody
‘“*and sale, and the Governor in Council may, {from time to time, appor-
“‘tion three-fourths or less of the net remainder among the officers and
““erew of any Queen’s ship or Canadian Government vessel, from on
“*hoard of which the seizure was made, as he may think right, reserving
“‘for the Government and paying over to the Receiver Greneral at least
“*one-fourth of such net remainder to form part of the Consolidated
“¢Revenue Fund of Canada; but the Governor in Council may, never-
“ “theless, direct that any goods, vessel, or boat, and the tackle, rigging,
“‘apparel, furnifure, stores, and cargo, seized and forfeited, shall be
“*destroyed, or be reserved for the public service.’

3. This Act shall be construed asone with the Act hereby amended ;
“and the sixth section of the said Act,as contained in the second section
“of this Act, shall apply to all goods, vessels, and boats, and the tackle,
“rigging, apparel, furniture, stores, and cargo, condemned under the said
“ Act belore the passing of this Act, and to the proceeds of the sale thereof,
“remaining to be applied and paid at the time of the passing of this Act.”

In May, 1870, a circular was issued by the Secretary of the Treasury
Departinent at Washington, warning masters of fishing vessels that the
Dominion of Canada would issue no more fishing licenses. The circular
recites the Convention and the Dominion Act of 1868 prohibiting
the fishing by foreign vessels. It goes on to say that the Cana-
dian Government had ordered that vessels “be chartered and equipped
“for the service of protecting the Canadian inshore fisheries against
“illegal encroachments by foreigners, these vessels to be connected with
“the police force of Canada, and to form a marine branch of the same.”

Another circular was issued by the same authority, dated 9th
June, 1870, calling attention to an amendment which had been passed
te the Canadian Statute. This circular says :

“ Fishermen of the United States are bound to respect the British
“lavvs for the regulation and preservation of the fisheries to the same
“extent to which they areapplicable to British and Canadian fishermen.”

Referring to the amendment made in 1870, the circular goes on to
say: “It will be observed that the warning formerly given is not
“required under the amended Act, but that vessels trespassing are liable
“to seizure without such warning.”

Twelve seizures took place in 1870, three of these having been
made by Her Majesty’s war vessels. Two out of the twelve were for
purchasing bait and were made subjects of contests in the Courts of
Vice-Admiralty in Saint John and Halifax. These were the “ White
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Fawn” and the “J. 1. Nickerson.” These decisions will be referred
to more fully hereafter.

As the Convention of 1818 followed the p'rotcution given to the
fisheries from 1812, and the Reciprocity Treaty tollowed the protection
given {rom 1818, so the protection which followed the license system
wus in turn suceeeded by the Washington Treaty of 1871, the fishery
clauses of which were as follows :—

“ Articne XVIIL

“1t is agreed by the High Contracting Parties that, in addition to the
*liberties secured to the United States fishermen by the Convention
“Dhetween the United States and Great Britain, signed at London on the
“20th day of October, 1818, of taking, curing, and drying fish on certain
“ coasts of the British North Ainerican Colonies therein defined, the inhab-
“jtants of the United States shall have, in common with the subjects of
“ Her Britannic Majesty, the liberty, for the term of years mentioned in
‘“ Article XXXIII of this Treaty, to take fish of every kind, except shell-
“ fish, on the sea-coasts and shores, and in the bays, harbors, and crecks
“of the Provinces of Quebee, Nova Scotia and New Brunswick, and the
“Colony of Trince Edward’s Island, and of the several islands thereto
“adjacent, without being restricted to any distanve from thesshore, with
“ permission to land upon the said coasts and shores and islands, and also
“upon the Magdalen Islands, for the purpose of drying their nets and
“curing their fish ; provided, that in so doing they do not intertere with
“the rights of private property, or with Dritish fishermen, in the peace-
“able use of any part of the said coasts in their occupancy for the same
* purpose.

“It is understood that the above-mentioned liberty applies solely to
“ the sea-fishery, and that the salmon and shad fisheries, and all other
“fisheries in rivers and the mouths of rivers, are reserved exclusively for
“ British fishermen.

“ ArTicLE XIX.

“It is agreed by the High Contracting Parties that British subjects
“ shall have, in common with the citizens of the United States, the liberty,
“ for the term of years mentioned, in Article XXXTIT of this Treaty, to
“take fish of every kind, except shell-fish, on the castern sea-coasts and
“shores of the United States north of the thirty-ninth parallel of north
** latitude, and on the shores of the several islands thereunto adjacent, and
*“in the bays, harbors and creeks ol the said sea-coasts and shores of the
“ United States and of the said islands, without being restricted to any
“ distance {rom the shore, with permission 1o land upon the said coasts of
“the United States and of the islands aforesaid, for the purpose of drying
“their nets and curing their fish; provided that, in so doing, they do not
“interfere with the rights of private property. or with the fishermen of
“the United States in the peaccable use of any part of the said coasts in
“ their occupancy for the same purpose.

** It is understood that the above-mentioned liberty applies solely to
“ the sea-fishery, and that salmon and shad fisheries, and all other fisher-
“ies in rivers and mouths of rivers, are hereby reserved exelusively for
“ fishermen of the United States.

“ ArticrE XX.

“ It is agreed that the places designated by the Commissioners ap-
“pointed under the first article of the treaty between the United States
“and Great Britain, concluded at Washington on the 5th of June, 1854,
“upon the coasts of Her Britannic Majesty’s Dominions and the United
“ States, as places reserved from the common right of fishing under that
‘“ treaty, shall be regarded as in like manner reserved from the common
“right of lishing under the preceding articles. In case any question
“ should arise between the Governments of the United States and of Hor
* Britannic Majesty as to the common right of fishing in places not thus
“ designated as reserved, it is agreed that a Commission shall be appointed
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“to designate such places, and shall be constituted in the same manner,
“and have the same powers, duties, and authority as the Commission
“appointed under the said first article of the Treaty of the 5th of June,
“ 1854,

“ArticL.E XXI.

“It is agreed that, for the term of years mentioned in Article XXXIII
“of this treaty, fish-oil and fish of all kinds (except fish of the inland
“lakes, and of the rivers falling into them, and except fish preserved in
“oil), being the produce of the fisheries of the United States, or of the
“ Dominion of Caiiada, or of Prince Edward’s Island, shall be admitted
“into each country respectively free of duty.

“ ArticLE XXII.

“Inasmuch as it is asserted by the Government of Her Britannic
“ Majesty that the privileges accorded to the citizens of the United States
“under Article XVIIT of this Treaty are of greater value than those accor-
“ded by Articles XIX and XXI of this Treaty to the subjects of Her Brit-
“annic Majesty, and this assertion is not admitted by the Government of
“the United States, it is further agreed that Commissioners shall be
“appointed to determine, having regard to the privileges accorded by the
* United States 1o the subjects of Her Britannic Majesty, as stated in
* Articles XIX and XXI of this Treaty, the amount of any compensation
* which, in their opinion, ought to be paid by the Grovernment of the
“ United States tothe Government of Her Britannic Majesty in return for
“the privileges accorded to the citizens of the United States under
“Article XVI11I of this Treaty; and that any sum of money which the
“suid Commissioners may so award shall be paid by the Unitea States
“ Grovernment, in a gross sum, within twelve months after such award
“shall have been given.

“ Armicre XXIII.

“The Commissioners referred to in the preceding article shall be
“appointed in the following manner, that is to say : One Commissioner
“shall be named by the President of the United States, and Her Britannic
“Majesty, and a third by the I'resident of the United States and Her Brit-
“annic Majesty conjointly; and in case the third Commissioner shall not
“have been so named within a period of three months {rom the date when
“the article shall take eflect, then the third Commissioner shall be named
“by the representative at London of His Majesty the Emperor of Austria
“and King of Hungary. In case of the death, absence or incapacity of
*any Commissioner, or in the event of any Commissioner omitting or
" ceasing to act, the vacancy shall be filled in the manner hercinbefore
“ provided for making the original appointment, the period of three
“months in case of such substitution being calculated from the date of
“the happening of the vacatcy.

“The Commissioners so named shall meet in the city of Halifax, in
“the Province of Nova Scotia, at the earliest convenient period after they
“have been respectively named, and shall, before proceeding to any busi-
“ness, make dnd subscribe & solemn declaration that they will impar-
“tially and carefully examine and decide the matters referred to them to
“the best of their judgment, and according to justice and equity ; and
“such declaration shall be éntered on the record of their proceedings.

“ ArTicLE XXIV.

“ The proceedings shall be conducted in such order as the Commis-
“ sioners appointed under Articles XXII and XXIII of this treaty shall
“determine. They shall be bound to receive such oral or written testi-
“mony as either Governmert may present. If either party shail offer
“oral testimony, the other party shall have the right of cross-examination,
“under such-rules as the Commissioners shall prescribe.

“Ifin the case submitted to the Commissioners either party shall have
“ specified ot alluded to aiy report or document in its own exclusive
* possession, without annexing a copy, such party shall be bound, if the
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“ other party thinks proper to apply for it, to furnish that party with a copy
‘“thereof, and either party may call upon the other, through the Commis-
“ sioners, to produce the originals or certified copies of any papers adduced
“ as evidence, giving in each instancesuch reasonable notice as the Com-
“ missioners may require.

*The case on either side shall be closed within a period of six months
“from the date of the organization of the Commission, and the Commis-
“ sioners shall be requested to give their award as soon as possible there-
“after. The aforesaid period of six months may be extended for three
“ months in case of a vacancy occurring among the Commissioners under
“ the circumstances contemplated in Article XXIiT of this Treaty.

“ArTticLE XXV.

“The Commissioners shall keep an accurate record and correct minutes
* or notes of all their proceedings, with the dates thereof, and may ap-
“point and employ a secretary and any other necessary officer or officers
“to assist them in the transaction of the business which may come before
** them.

“ Bach of the High Contracting Parties shall pay its own Commis-
* sioner and agent or counsel ; all other expenses shall be defrayed by the
“ two Grovernments in equal moieties.

The fishery Articles of this Treaty were terminated, by notice from
the United States, on the 1st July, 1885. While they were in operation,
the provisions were carried out on the part of the Dominion of Canada
with entire liberality. Not only were United States fishermen allowed,
in unlimited numbers, to fish inshore, but every facility was given on
our coast line for the transhipment of their cargoes, whether from the
deep sea or inshore fisheries, and for the purchase of bait, ice and sup-
plies of every kind. No restrictions were enforced against them.

It was decided by the Cominission which sat at Halifax, under the
provisions of the Treaty, that the privilege of resorting to our coasts for
transhipping cargoes, purchasing bait, ice and supplies, was not a privi-
lege accorded by the Treaty. It was one which at any moment might
be withdrawn without breach of the Treaty provisions. Indeed this
was fully admitted by the counsel and agent of the United States.

That Commission decided that the privileges accorded 1o the people
of the United States, by the Treaty of 1871, were more valuable than
the concessions made to the Canadians and inhabitants of Newfound-
land by five and a half million dollars for a term of twelve years, during
which the Treaty was necessarily in operation.

As a further instance of the manner in which the provisions of the
Treaty were carried out on the part of Canada, it is to be noted, that
although the Acts by which the Treaty became law did not come into
force until 1st July, 1873, by Proclamation in the two countries, yet at
the request of the Government of the United States the privileges of the
inshore fisheries were conceded to the American fishermen in April,
1873, in order that they might enjoy the whole fishing season of that
year. During that interval, and while the inhabitants of the United
States were so admitted to the full Treaty privileges, the concessions
which they gave in return, as to free markets in the United States, were
withheld from our people, and duties were collected on our fish sent
into their markets to the amount of many thousands of dollars. The
Legislatures of I'rince Edward Island—not then in the Confederation—
and of Newloundland pursued the same course as the Dominion Parlia-
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raent.  In the case of Prince Edward Island, the fisheries were thrown
open two years in advance of the President’s Proclamation, on the
understanding that the President wounld ask Congress to refund the
duties which should, in the meantime, be paid by the people of the
Island to the United States. This arrangement was not carried out
and the duties have beer refunded by the Dominion of Canada.

While this was the treatment accorded to the fishermen of the
United States by Canada, Prince Edward Island and Newfoundland,
the policy pursued by the Government of the United States was not
quite so generous. Although it was provided in the Treaty that ¢ fish
“oil and fish of all kinds (except fish of the inland lakes, and of the rivers
“ falling into them, and except fish preserved in oil), being the produce
*“of the fisheries of the United States or of the Dominion of Canada or of
“ Prince Edward Island,” should * be admitted into each country respec-
“tively free of duty,” Congress, in 1875, imposed a duty on the packages
containing our fish. This was practically a nullification of the benefits
which the Canadian people were entitled to under the Treaty, as regards
a large portion of owr fish, but the remonstrances of the Dominion Gov-
ernment against such a breach of faith were unheeded.

In the case of Newfoundland, a ruling of the Treasury Department
established that scal oil was not fish oil and must pay 20 per cent. duty.

On the part of Canada, immediately after the ratification of the
Treaty, and before the ratifying statutes were proclaimed, the St. Law-
rence was made [ree, and the Canadian Canals were opened to American
vessels, on the payment of tolls, which were nominal, and did not cover,
by any means, the cost of management and repair.

The United States had agreed that Her Majesty’s subjects should
‘“enjoy the use of the St. Clair Flats Canal on terms of equality with
“the mhabitunts of the United States; and engaged to urge upon the
“State Governments to sceure to the subjects of Her Britannic Majesty
“the use of the several State canals connected with the navigation of the
“lakes or rivers traversed by or contignous to the boundary Tine between
“the possessions of the High Contlactmn‘ Partics, on terms of equality
“ with the inhabitants of the United States.”

No facilities whatever were accorded to our vessels for using the
canals of the several States.

‘When the fishery clauses of the Treaty ceased to operate, on the 1st
July, 1885, the Canadian Government pursued the policy which it pur-
sued on the termination of the Reciprocity Treaty in 1866. It refrained
from resuming exclusive possession. of the fisheries, and from excluding
the American fishing vessels from the commercial privileges of tranship-
ment of cargoes and purchasing bait, ice ond supplies, until every effort
was exhausted to obtain the continuation of the Treaty or the adoption
of some other arrangement of a like kind.

On the 22nd June, 1885, an agrecment was come to, by Whlch all
the privileges which had been accorded to fishermen of the United States
were continued to them from the 1st July, 1885, for the whole fishing sea-
son of thatyear. Allthat the United States Government conceded was
the promise by the President to bring the whole question before Con-
. gress, at the Session of December, 1885, and to recommend the appoint-
ment of a 30111t commission to consider the matter in the interest of
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maintaining good neighbourhood and friendly intercourse between the §
two countries, thus affording a prospect of negotiation for the develop-
ment and extension of trade—a promise which was fulfilled on the part ¥
of the President, but which was barren of any result. 1t is stated in the
notice tothe fishermen, signed by Mr. Bayard, Sceretary of State, that this §
agreement proceeded from the “mutual good will of the two Govern-
ments,” but the mutnality, as regards any substantial benefit conceded,
has not yet been apparent to the Canadian people.

When the fishery season of 1886 opencd, the Canadian Government
had the declared determination of Congress, that no arrangement would
be come to. Our Government had, therefore, no option but to protect
onee more the fisheries on our coasts.

As in former cases—adter the termination of the Treaty of 1783, and :
alter the termination of the Reciprocity Treaty of 1854—the United
States’ fishermen have continued to fish along the shores of Canada
and to demand all the commercial privileges, such as the privilege to
make purchases and to tranship cargoes, which they had enjoyed while
the Trealy of 1871 was in force. The seizures have not been numerous,
and in fact the officers of the Dominon Governmeaut have exercised
the utmost leniency and forbearance in order to prevent, if possible, any
want of harmony between the two countries, and in the hope that the
warnings which were constantly given, and the few examples which
had been made, would have the effect of inducing the American fisher-
men to abstain {rom trespassing in places where their rights and liberties
had ceased.

The few seizures which were made, however, have provoked on the
part of the United States, very emphatic remonstrances, and have been
called “ breaches of the Treaty ” on the part of Canada.

It is not proposed to review at any length here, the statement of
grievances which has beenmade on the part of the fishermen of the
United States, because thesc have already been dealt with fully in
correspondence so recent, as to be readily available. Nor is it deemed
necessary to do more than simply, at this point, make reference to the
recent correspondence between the Governments of the United States and
of Great Britain on the one side, and the correspondence between the
(anadian Government and Great Britain on the other, for the purpose
of showing the present position of the negotiations and the steps which
have led to the present conference.

It will be apparent from this statement of the case, that the Govern-
monts of Great Dritain and Canada, have, from the termination of the
Treaty of Washington ~ '

1st. Endeavored with moderation and leniency to insist on our right
to the inshore fisheries and on the exclusion of United States fishermen
in the terms of the Treaty of 1818 ;

2nd. Denied the right of those fishermen to admission to our ports
for purchases and for transhipment of cargoes, holding the same position
which they have insisted on ever since the termination of the fishery
arlicle of the Treaty of 1783 when no other and more favorable arrange-
ment was in force. !
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3rd. Mainlained the right to establish the limit of the inshore fish- -
eries by lines drawn across the bays and harbours—a right which has
never been yielded, although it has not in late years been enforced by
aclual seizures.

INTERPRETATION OF THE TREATY.

I—THE BAYS AND HARBORS.

It is claimed on behalf of the Canadian Government that the words
of the Treaty which prohibit American fishermen from entering the bays,
harbors, &c., of Canada, for any purpose other than the four enumerated,
are to be interpreted in their plain and ordinary sense.

On this point the authorities are clear and unanimous. To under-
take to give a comprehensive collection of them would require the
citation of every author and of every jurist who has ever referred to such a
point, as arising under treaty, statute or contract. They all declare that
the task of interpretation does not begin if the words appear to be plain.
Vattel says:—

The first general maxim of interpretation is that, if is not allowable to interpret what
has no need of interpretation. When the deed is worded in clear and precise terms; when
its meaning is evident, and leads to no absurd conclusion, there can be no reason for refusing
to admit the meaning which such deed naturally presents. To go elsewhere in search of
conjectures, in order to restrict or extend it, is but an attempt to elude it.

Those cavillers who dispute the sense of a clear and determined article are accustomed
to seek their frivolous subterfuges in the pretended intentions and views which they attribute
to its anthor. It would be very often dangerous to enter with them into the discussion of
those supposed views that are pointed out in the piece itself. The following rule is better
calculated to foil such cavillers and will at once cut short all chicanery. If he who could,
and ought to have explained himself clearly and fully, has not done il, it is the worse for
him ; he cannot be allowed to introduce subsequent restrictions which he has not expressed.
This o maxim of the Roman law: Pactionem obscuram iis nocere in quorum fuit potestate
legem apertius conscribere. The equity of this rule is glaringly obvious and its neceseity is
not less evident. (Fatlel's « Interpretation of Ireaties,” Liv. 11, cap. 17.)

One other example will suffice as an illustration of a great con-
course of authorities :

Sedgewick, the American writer on the * Construction of Statutes,”
says, at page 194 :—

“The rule is, as we shall conslantly see, cardinal and universal, that if the statute
is plain and unambiguous, there is no room for construction or interpretation. The Legisla-
tw e has sp.oken, their intention is free from doubt, and their will must be obeyed. *I¢may
be proper, it has been said in Xentucky, in giving a construction to a statute, to look to the
eflects and consequences, when its provisions are ambiguous, or the legislative intention is
doubtful, But when the law is clear and explicit, and its provisions are susceptible of but
one interpretation, its consequences, if evil, can only be avoided by a change of the law itself|
to be effected by legislative and not judicial action. So too it is said by the Supreme Court
of the United States, where a law is plain and unambiguous, whether it be expressed in
general or limited terms the Legislature should be intended 1o mean what they have plainly
expressed, and consequently no rcom is left for construction.”

At the tribunal of Arbitration at Geneva, held under the Washington Tieaty in 1872, a
similar question arose, Counsel for Her Majesty's Government presented a supplemental
argument in which the ordinary rules for the interpretation of treaties were invoked. Mr.
Evarts, one of the Counsel for the United States, unid afterwards Seoretary of State, made a
supplemental reply, in which the following passage occurs: # At the close of the special
argument we find a general presentation of cunons for the construction of treaties, and some
general observations as to the light, or the controtling reason, under which these rules of the
treaty should be construed. These suggestions may be briefly dismissed. It certainly would
be a very great roproach to these nations, which had daliberately fixed upon thrse proposi-
tions, as expressive of the law of nations in their judgment for the purposes of this trial, that
a resort to general instructions for the jurpose of interpretation, was necessary. Eleven
canons of interpretation drawn from Vattel are presented inorder, and then several of them,
as the case suits, are applied as valuable in elucidating this or that point of the rules. But
the learned Counsel has omitted to bring to your notice the first and most general rule of
‘Vattel, which being once understood, would, as we think, dispense with any consideration of
the subordinate canons, which Vattel haa introduced, to be used only in case his first general
rule does not apply. This first proposition is that * it is not allowable to interpret what has
no need of interpretation.’” (Washington Treaty Papers, Vol. Ill, pp. 416-7.)

»
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In a letter of Mr. Ilamilton IYish to the United States’ Minister in
lngland, on the same subject, dated 16th April, 1872, the following
view was set forth :(—

“ Further than this it appears to me that the principles of English and American law 4
(and they are substantially the same) regarding the construction of Statutes and Treaties and
of written instruments generally, would prechide the seeking of evidence of interest outside
the instrument itself. It might be a painful trial on which to enter, in seeking the opinions
and recollections of parties to bring into conflict the diftering expectations of those who were
engaged in the negotiation of an instrument.”—( Washington Treaty Papers, Vol. IT page 473.)

Lqually distinct and equally unanimous are the authorities that,
where the expressionsof the instrument arve clear, extrinsic evidence
cannot be resorted to in order to explain or interpret them. In violation
of this fundamental principle, time and again, in the discussion of ques-
tions which have arisen under the Convention, the authority of Mr.
Rush has been appealed to, in order to show what the American Pleni-
potentiaries meant by the words of the article, relating to the fisheries,
which bear on the question of the headlands. Iis letter was written
after the event, and his opinion of what the American Plenipotentiaries
understood by the article was entirely irrelevant. Even if the words
used in the article were ambignaous, instead of being clear and distinet,
the question would be—not what one sct of the negotiators meant, but
what the two contracting parties meant. In what sense was the article
understood by the two powers who ratified it? The fishery article was
a declaration of the rights of the American fishermen and a limitation of
their liberties. According to an cminent authority on international
law—

If a treaty be awbiguous in any part of it, the party who hiad the power, and on whom
it was peculiarly incumbent to speak clearly and plainly, ought to submit to the construction
most unfuvorable to him.—(1 Kent, 174.) :

The memorial of the United States to the German Emperor, as
arbitrator under the Washington Treaty, on the Pacific boundary line,
insists on this position in these words:

Hugo Grotius lays down the rule that the interpretation must be made again t the
party which draughted the conditions: “ Ut contra ewm fiat interpre atio, gui condiliones
elocutus est’ But no one bas expressed this more clearly than Vattel, who writes :

“ [lere is a rulo which cuts short all chicanery: if he who could and should express
himself plainly and fully, kas not done so, s0 much the worse for him, he cannot be permitted
subsequently to introduce restrictions which he has not expressed. It is the maxim of
Roman law: An obscure contract harms those in whose power it was to luy down the law
more clearly. The equity of this rule is self-evident, its necessity is not less obvious, There
can be no assured convention, no firmn and solid concession, if they can be rendered vain by
subsequent limitations, which ought to have bsen announced in the uct, if they existed in
the intention of the contracting parties.”

And again :

But the words of the present treaty are so singulatly clear that they way claim protection
under the first general maxim of international law on the subject of interpretation : * Qu'il
n'est pas pemis & mterpreler ce quin'a pag besoin d'interprelation.”

The words of the Convention arc:

And the United States hereby renounce forever any liber’y heretofore enjoyed or
claimed by the inhabitants thereof to take, dry or cure fish on or within thiree marine miles
of any of the coasts, bays, creeks or harbors of llis Britannic Maje.ty's dominions in America
not included within the above-mentioned limits.

Provided, however, That,the American fishermen shall be permitted to enter such baya
or harbors for the purpose of shelter and of repairing damages therein ; of purchasing wood
and of ohtaining water, and for no other purpose whatever.

The rule as to sovercignty, (at any rate, for all purposes connected
with the fisheries), over an area extending for three miles from the coast,
being beyond controversy, it is. claimed that by these words of the
Convention it is made clear that the intention and effect are that the
three mile-line be drawn across the mouths of the bays and harbors.
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Otherwise, in spile of the renunciation, the Americans retained the right
to “enter such bays or harbors” for all purposes, and the words “bays ”
and “harbors” have no meaning in the prohibition.

One argument which has been, through a series of years, insisted
upon on behalf of the United States, is that inasmuch as the Convention
gave to American fishermen the right to enter the bays and harbors for -
the purpose of shelter, wood, water and repairs, it might be impossible
for them to obtain the shelter that was necessary, if they were, during
their fishing operations, to be kept out three miles from the headland lines.
Against this view, it must be borne in mind, that the right of shelter
did not originate in the words of the Convention. The Convention was
not, as it has often been described as being, a charter to the American
fishermen in that regard. By the usage of nations long prior to that,
the vessels of friendly powers had the right of asylum in each other’s
places of shelter, and the Convention of 1818, after forbidding access to
our bays and harbors to the fishing vessels of the United States, simply
reserved the right of asylum, as not being within the prohibition. From
that time forward theAA'merican fishing vessels were to be allowed to
come in, as the vessels of every Power came in, for the purposes of
shelter and repairs, fnel and water. They come in subject to the laws
of the country which are applicable to all foreign vessels, and they
have no peculiar privilege in that respect.

The American contention is, substantially, that because American
fishermen, like all others, have the right of asylum within the head-
land line, they must have the right of fishing within the headland line,
in order to make the right of asylum useful and available at all times.
This is to make the right of fishing incidental to the right of asylum,
whereas the two subjects bave no necessary connection whatever. It
is in effect to say that because they have the right of asylum they must,
thercfore, have the right of fishing.

The vessels of the world have been welcome to shelter in the
ports of British North America, but it by no means follows that they
have, therefore, the right to fish near our shores in order that they may
avail themselves readily of our hospitality. ‘The right of fishing has
never in any part of the world been incidental to the right of asylum.

Another contention which has been set up is that the words “bays”
and “ harbors” must have been used in the same sense in all places in
which they occur in the article, and that it would have been
absurd to speak of the liberty “to take, dry and cure fish on cer-
tain coasts, bays, harbors, &c.,” if three miles from the mouths of the
bays and harbors was intended. It must be remembered, however, that
it had been, and for some time continued to be, the practice of American
fishermen to enter the bays and harbors to clean, cure and pack their
ﬁéh, ‘without landing for that purpose, and that seizures, therefor,
actnally took place. It is not very unreasonable to conclude that the
practice was intended to be forbidden. ‘

But are the words “bays” and “ harbors” to have no meaning? Is
thearticle to be construed asif the word * coasts” had been the only word
used 2 It is a familiar rule that no construction is to be adopted which
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treats as uscless any part of the insirument to be construed. Meaning
and effect are to be given to every word if possible. The American
contention is that the smaller bays and indentations around the coasts
were intended by these words. But where is the authority for that
limitation 2  The words of the article were not *small bays ” or  small
harbors,” nor were they limited by any reference to bays and harbors at
the mouths of rivers and crecks. If the American contention that the
words were used in the same sense as when taking, drying and curing
fish on the * cousts, bays, harbors or creeks,” and that it could not have
been intended to speak of drying and curing fish outside of the bays and
harbors, the argnment would apply equally well to the small bays and
harbors, and, indeed, to the three mile coast line also.

In the case of the Direct United States Cable Company versus The
Anglo-American Telegraph Company, reported in Lew Reports 2 App.
Cus. 394, this uestion was discussed in the Judicial Committee of the

Privy Council. Treating of the general rule of international law, Lord
Blackburn said :

Passing from the common law of England to the general law of nations, as indicated by
the text-writers on international jurisprudence, we find an universal agreement that harbors,
estuaries, and bays land-locked belong to the territory of the nation which possesses the
shores round them, but no agreement as to what is the rule to determine what is * bay’ for
this purpose. * * * It does not appear to their lordships that jurists and text-
writers are agreeld what are the rules as to dimensions and configurations, which, apart from
other considerations, would lead to the conclusion that a bay is or is not & part of the terri-
tory of the state possessing he adjoining coasts ; and it has naver, that they can find, been
made the ground of any judicial determination.

Coming, however, {o this particular convention, these are the words
of the judgment: .

There was a convention made in 1818 between the United States and Great Britain
relating to the fisheries of Labrador, Newfoundland and His Majesty’s other possessions in
North America, by which it was agreed that the fishermen of the United States should have
the right to tish on part of the coasts (not including the part of the island of Newfoundland
on which Conception Bay lies) and should not enter any ‘bays' in any part of the coast
cxcept for the purposes of shelter and repairing damages, and purchasing wood, and obtain-
ing water, and no other purposes whatever. It seems impossible to doubt that this convention
%pplied io all bays, whether large or small, on thut coast, and consequently to Conception

DY,

This decision has been treated with respect by American author-
ities, to whom the doctrine laid down was by no means new. In the
case of Stetson versus The United Stales, the Court of Commissioners of
Alabama Claims gave this decision of the Privy Council as a reason for
holding that Chesapeake Bay was * wholly within the territorial juris-
diction and authority of the Government of the United States.” The

material parts of this judgment (32 41b L.J. 484) are as follows :—

The learned counsel on behalf of the United States insists that the claimants ought not
to recover—

First.—Becauso all the waters of the Chesapeake Bay, even such as are more than a
marine league from shore, are territorial waters of the United States, and subject to the
exclusive control and jurisdiction thereof, and that in consequence the # Alleganean” was
not attacked nor the damage done on the “high seas,” within the meaning of the term as
used in the Act under which judgment is claimed.

Second.—~Because the persons who destroyed the ship and the vessels employed by
tll;em, did not constitute a *Confederate cruiser” within the meaning of that term as used in
the statute,

The term * high seas,” as used by legislative bodies, the courts and text-writers, has
been construed to express a widely diflerent meaning. As used to define the jurisdiction of
admiraliy courts, it is held to mean the waters of the ocean exterior to low-water mark. As
used in international law, to fix the limits of the open ocean, upon which all peoples possess
common rights, the “great highway of nations,” it has been held to mean only so much of
the ocean as is exterior to a line running parallel with the shore and some distance therefrom,
commonly such distance as can be defended by artillery from the shore, and therefore a can-
non-shot or a marine league (three nautical or four statute miles.) This court, after veryable
argument by learned counsel, and atter much deliberation, has held that the term was used
in the Act of 5th June, 1882, in the same sense in which it is employed by the international
law writers, Rich vs, United States.
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From this it necessarily follows that such portions ot the waters of Chesapeake Bay as are
within four miles of either shore form no part of the highseas. But much of the Bay is more
than four miles from shore, and is accessible from the ocean without coming within that
distance of the land. The distance between Cape Henry and Cape Charles, at the entrance
of the bay, is said to be twelve miles, and it is stated that lines starting from points between
the capes, four miles from each, and running up the bay that distance from either shore,
would not intercept each other within 125 miles from the starting points. The evidence
shows that the ¢ Alleganean” was anchored between such lines at the time of destruction.
‘Was she upon the high seas as the court defines the statutory term ?

By common agreement, all the authorities assert that there are arms or inlets of the ocean
which are within territorial jurisdiction, and are not high seas

Sir R, Phillimore (1 Int. Law, 200) says:

# Besides the rights of property and jurisdiction within the limits of cannon-shot from the
shore, there are certain portions of the sea which, though they exceed this verge, may under
special circumstances be prescribed for. Maritime territorial rights exteud, as a general
rule, over arms of the sea, bays, gulfs, estuaries which are inclosed, but not entirely surrounded,
by lands belonging to one and the same state  * ¢ e .

#Thus Great Britain has immermorially claimed and exercised exclusive property and
jurisdiction over the bays or portions of the sea cut off by lines drawn from one promontory to
another, and called the King's Chambers.”

“ Grotius (Bk. 11., ch. 3, secs. 7, 8) and Vattel (Vol. 1, bk. 1, ch. 22, sec. 291) assert sub-
stantially the same doctrine, and the later writers follow them. Wheat, Int. Law (Dana's
Sth ed., p. 255) says:—

“The maritime territory of every State extends to the ports, harbors, bays, mouths of
rivers and adjacent parts of the ses,inclosed by headlands, belonging to the same State.
The usage of nations superadds to this extent of territorial jurisdiction a distance of a marine
league, or as far as a cannon shot will reach from the shore, along the coasts of the state,
Within these limits its right of property and territorial jurisdiciion are absolute, and exclude
those of every other nation.”

Chancellor Kent avows the general dootrine and makes much broader claims in refer-
enc% tgothe jurisdiction of the United States over adjacent waters, and says (Com., vol. 1,
p- 29,30) :

“Considering the great line of the American coiasts we have a right to claim for fiscal
and defensive regulations a liberal extension of maritime jurisdiction, and it would not be
unreasonable, as I apprehend, to assume for domestic purposes connected with our safety
and weltare the control of waters on our coasts, though included within lands stretching from
quite distant headlands, as for instance from Cape Ann to Cape Cod, and from Nantucket to
Montaul Point, and irom that point to the capes of the Delaware, and from the south Cape
of Florida to the Mississippi.”

Dr. Woolsey (Int. Law, sec. 60) upholds the general doctrine, but thinks the claims of
Chancellor Kent are too broad, and rather ¢ out of character for a nation that has ever
asserte,d the freedom of doubtful waters, as well as contrary to the spirit of more recent
times. i

Dr. Wharton (Int. Law, gec. 192) finished the subject with the conclusion: “That it
would seem more proper to adopt the test of cannon-shot * * * * whichwould, in case
of waters whose headlands belong to the same Sovereign, exclude all bays more than eighteen
miles in diameter, assuming the range of cannon-shot to be nine miles. But this should be
made to yield to usage. If a particular nation has exercised dominion over a bay, and this
has bee’a’n acquiesced in by other nations, then the bay is to be regarded as belonging to such
nation.

We are quite certain that none of the American courts have passed upon this subject,
altbough decisions holding that specified waters are within or without the jurisdiction of the
admiraity courts are numerous. The question has, however, heen before the Enghsh courts
upon two occasions at least.

Reg. v. Cunningham (Bell’s Crown Cases, 72) was the case of acrime committed upon an
American vessel lying in the British Channel, about three-quarters of & mile off the shores of
the County of Glamorgan, in Wales, but below or exterior to low-water mark, and perhaps
ten miles from the shores of the County of Somerset, in Engiand. 'The prisoners were
indicted and tried in Glamorgan. The question was whether the crime was comnmitted within
the County of Glamorgan or upon the high seas. It was held that it was within the county.
This erime was committed, it i8 true, within the marine league from shore, but the court did
not rest its conclusion upon that ground. Lord Chief Justice Cockburn, delivering the
opinion of the Court, said :

#Looking at the local situation of this ses, it must be taken to belong to the counties,
respectively, by the shores of which it is bounded. * * * * "The whole of this inland
sen, between the counties of Somerset and Glamorgan, is to be\considered as within the
counties by the shores of which its several paits are respectively bounded.”

But perhaps the most thoroughly considered and important case is that of Direct U, S.
Cable Co, vs. Anglo American Tel. Co. in the House of Lords (2 App. Cas., 349). It came
up on an appeal from the Supreme Court of Newfoundland against an order confirming an
injunction preventing the Direct Cable Company from landing tbeir wire upon the soil of
Newfoundland, on the ground that it would be an infringement of the rights of the Anglo-
American Company. ‘The cable, as a matter of fact, was buoyed in Conception Bay, more
than a marine league from the shore, purposely to avoid coming within territorial jurisdiction,
But it was asserted that the whole of Conception Bay was within the territory and jurisdiction
of Newfoundiand. The Supreme Court of the Province so held, and the determination wae
upheld by the House of Lords in a somewhat elaborate opinion,

This opinion states that Conception Bay is a body of water having an average width of
fifteen miles, a distance of forty miles from the head of one of the capes at the entrancs and
fifty miles to the other, and a distance of twenty miles between the headlands, Coming to
the question, the Lords say (p. 419): = =

“We find a universal agreement that harbors, estuaries and bays, land-locked, belonging
to the territory of the nation which possesses the shores round them, but no agreement as to
what is the rule to determine what is “bay” for this purpose. It seems generally agreed
that where the configuration and dimensions of the bay are such as to show that the nation
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“

oceupying the adjoining coasts also occupies the bay, it is a part of the territory, and with
this idea most of the writers on the subject refer to defensibitity from the shore as the test
of occupation, some suggesting therefore a width of cannonshot from shore to shore, soms a
cannon-shot from each shore, some an arbitrary distance of ten miles, All of these are rules
which, if adopted, would exclude Conception Eay irum the territory of Newfoundland, but
algo would have exclucded from the territory of Great Britain that part of the British Channel
which, in Reg. vs, Cunningham, was held to be in the county of Glamorgan.

“1t does not appear to their lordships that jurists and text writers are agreed what are
the rules as to dimeusions and configuration, which apart Irom other considerations, would
lead to the conclusion that a buy is or is not a parc of the territory of the State possessing
the adioining coasts, and it has never, that they can find, been made the ground of any
Jjudicial determination. 1f1t were necessary in this case to lay down a rule, the difficulty of
the task would not deter their lordships from attempting to fulfil it. But in their opinion it
is not necessary. It seems to them that in point of fact the British Government has for a
long time exercised dominion over this bay, and that their claim has been acquiesced in by
othernations. * * * * 'This would be very strong in the tribunals of any country
to show that by prescription this bay is & part of the exclusive territory of Great Britain. In
a British tribupal it is decisive.”

We must now examine the local circumstance touching the status of Chesapeake Bay,
and then determine whether those waters should be held to be the open ocean or jurisdic-
tional waters of the United States in the light of these authorities.

The headlands are about twelve miles apart, apd the bay is probably nowhere more
than twenty miles in width, The length may be 200 miles, To call it a bay is almost a mis.
nomer. It is more a mighty river than an arm or inlet of the ocean. It is entirely compassed
out by our own territory, and all of its numerous branches and feeders have their rise and
their progress wholly in and through our own soil. It cannot hecome an international high
way; it is not and cannot he made a roadway from one nation to another.

The second charter of King James 1 to the Virginia Campany in the year 1609, granted
¢all those lands, countries and territories situate, lying and being in that part of America
called Virginia, from the point of land called Cape or Point Comtfort, all along the sen coast
to the northward 200 miles, and all along the sea-coast to the southward 200 miles, and all
that space and circuit of land lying from the sea coast to the precinet aforesaid up into
the land throughout from sea to sea, west and northwe-t, fogether with all the soils, grounds,
havens, ports  * * *  rivers, waters, fishings, &e.

This language would seem to place Chesapeake Bay within the boundary lines of Virginia.
A line running north (as near as may be) ifrom Point Comfort along the sea coast crosses
the mouth of the Bay from Cape Henry to Cape Charles.

By the King James’ charter to Lord Baltimore in 1642, erecting the territory of Maryland,
the southern boundary line is made to cross Chesapeake Bay from Smith's Point at the mouth
of the Potomac River to Watkin's Point, on ihe eastern shore, which apparently places a
portion of this bay within the territory of Maryland. Had this not been intended, the
boundary would presumably have followed the shore line around the bay.

It is a part of the common history of the country that the States of Virginia and Mary-
land have from the earliest territorial existence claimed jurisdiction over these waters, and
it is of general knowledge that they still continue to do so.

The legislation of Congress has assumed Chesapeake Bay to bLe within the territorial
limits of the United States. The Acts of July 31, 1789, ch. 5 ; August 4, 1791, ch. 35 and
March 2, 1799, ch. 128, sec. 11, establishing revenue districts, provided that # the authority of
the officers of the district (Norfolk to Portsmouth) shall extend over all the waters, shores,
bays, harbors and inlets comprehended within a line drawn from Cape Henry to the mouth
of James' River.” By section 549, Rev. Stat. U. 8., the eastern judicial district for Virginia-
embraces the  residue of the States’ not included 1n the western district.” ‘I'he boundaries
of the State include all of Chesapeake Bay south of aline running from Smith's Point to
Watkin's Point, and hence the eastern district must embrare so much of the bay.

The position taken by this Government and by England and France in the matter of
the British brig “Grange,” captured in Delaware Bay, in 1793, by the French steamer
‘'Embuscade ’ (1 Am. State Papers, 147, 149), has, it seems to ug, an important bearing upon
the question under discussion. The brig was seized and the crew made prisoners, the two
foreign Governments being at war. The British Government must have demanded that the
United States compel France to release the captured vessel on the giound that the seizure
was unlawful, g8 baving been made in our territorial and neutral waters, The State papers
do not show this demand, but it is not material. The opinion of the Attorney General was
asked, and was given somewhat elaborately by Mr. Rendolph (I Up. Att'ys Gen), 32,) 1t
quotes the text writers, and concludes that the whole of Delaware Bay is within the territorial
jurisdiction of the United States, regardless of the marine league or cannon-shot lirait from
the shore. The learned Attorney General says: “in like manner is excluded every con-
sideration of how far the spot of seizure was capable of heing defended by the United States,’
for although it will not be conceded that tlus could not be done, yet will it rather appear
that the mutual rights of the States of New Jersey and Delaware, up to the middle of the
river, supersede the necessity of such an investigation? No. The cornerstone of our claim.
is that the United States are proprietors of the lands on both sides of the Delaware, from its
head to its entrance into the sea.” , : g

Acting upon the opinion of the Aitorney General, the Secretsry of State, Mr. Jeffer-.
son, demanded that France should make restitution of the ¢ Grange,” and set the prisoners
taken upon her at liberty, which demand was promptly and cheerfully complied wit by the
French Government. .Y

If it be said that the mere claims of & nation to jurisdiction over adjacent waters are to
be accepted with some depree ot hesitation, then the action in reference to the % Grange” is
of much weight, for there the claim made by the United States was promptly acquiesced in
by two great foreign powers, when passions were excited, and when such acquiescense was
greatly against the immediate interests of one of the combatants, as well as against the
general interest of hoth, . :

Tt will hardly be said that Delaware Bay is any the less an inland sea than Chesapeake
Bay. Its configuration is not such as to make it €0, and the distance from Cape May to Cape -
Henlopen is apparently as great as that between Cape Henry and Cape Charles. 2
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Reflection upon the subject has caused the court Lo consider this question of very con-
siderable national importance. Contingencies might arise which would make it of very grave
import. The *high sca’ belongs to all alike. It is the great highway of natious. One cannot
lawfully do anything upon it which sny other has not the right to do. One cannot exercise
sovereignty over the other. Can an American Court concede so much as to Chesapeake Bay?
Other nations, by common consent of all, have well recognized peaceable rights, even in our
territorial waters. Qught we to admit that they have any rights hostile to the United States,
orcan we permit belligerent operations between foieign nations within the shores of this
bay? What injustice can be done to any other nation by the United States exercising sov-
ereign control over these waters ¢ What annoyance and what injury may not come to the
United States through a fuilure to do so ? . .

Considering therafore the importance of the question, the configuration of Chesapeake
Bay, the fact that its headlands are well marked and but twelve miles apurt, ’that_ it and its
tributaries are whoily within our own territory, that the toundary lines of adjacent States en-
compass it, that fiom the earliest history of the country it has been claimed to be territorial
waters, and that the claim has never been questioned, that it cannot become the_ pathwsy
from one nation to another, and remembering the doctrines of the recognized authorities upon
internatio wal law, as well as the holdings of ths English courts as to the British Channel
and Conception Bay, and bearing in mind the matter of the brig  Grange,” and the position
taken by the Government as to Delaware Bay, we are forced to the conclusion that Chesa-
peake Bay must be held to be wholly within the territorial jurisdiction and authority of the
Gowernment of the United States, and no part of the ¢ high seas " within the meaning of the
term as used in section 5 of the Act of June §, 1872,

Daniel Webster, then Secretary of State, 6th July, 1852, wrote thus :

It would appear that by a strict and rigid construction of this article, fishing vessels of the
United States are precluded from entering into the bays or harbors of the British Provinces,
except for the purposes of shelter, repairing damages, and obtaivingwood and water. A bay,
a8 is usually understood, is an arm or recess of the sea, entering from the ocean between capes
and headiands, and the term is applied equally to small and large tracts of water thus situ-
ated ; it is common to speak of Hudson’s Bay, or the Bay of Biscay, although they are very
large tracts of water, ‘ .

‘The British Authorities insist that England has a right to drow a line from headland fto
headland, and to capture all American fishermen who may follow their pursuits inside of that
line. It wasundoubtedly an oversight in the Convention of 1818, to make so large a conces.
sion to England, since the United States had usually considered that those vast inlets or re-
cesses of the ocean ought to be open to American fishermen as freely as the sea itself, to
within three marine miles of the shore.

Mr. Webster, it is true, concludes this paper by a paragraph contain.
ing the words: * Not agreeing that the construction thus put upon the
Treaty is conformable to the intentions of the contracting parties,” but
these words, coupled with what has just beeun quoted, rather imply
that the contracting parties intended to say something different from
what they actually said, than that what they have said will bear any
other meaning than the British interpretation. .

Some American writers have treated this passage as ill-considered.
This criticism can hardly be applicable to the deliberate, diplomatic writ-
ten utterance of so great astatesman. The question wasnot new in 1852,
In March, 1841, Mr. Stevenson, United States Minister at London, wrote
to Lord Palmerston setting forth the contentions on both sides. Seizures
had been made for fishing in the Bay of Fundy long before. Mr. Everett, on
May 25, 1844, wrote thus to Lord Aberdeen :

It was notoriously the: object of the article of the treaty in question to put an end to
the difficulties. which-hadigrown out of the operations of the fishermen from the United States
rlong the coasts and upon thie shores of the settled ‘portions of the country, and for that pur-
pose to remove their vessels'to a distance not exceeding three miles from the same. In
estimating this distance the undersigned admits it to-be the inten? of the treaty as it is in
ilse!f reasonable to have regard tothe general line of the cvast, and lo consider its bays, creeks .
and harbors - that is, the indentations usually so accounted-—us included within thatlme. But
the undersigned cannot admit it to be reasonable, instead/of thus following the general direc-
tions of the cuast; to draw-a line from the southiwesternmost point of Nova Scotia to the ter-

-mination of the northeastern boundary between the United States and New Brunswick, and
to consider . the arms of the gea which will thus be cut off, and which cannot, on that line, be
less than sixty-miles wide, as one of'the bays on the coast’ {from which American veseels are

. excluded. By this interpretation the fishermen of the United States would be shut out from

. the waters distant, not three but-thirty miles, from- any' part of the colonial coast. The

undersigned: cannot perceive - that any assignable” object of the restriction imposed by the

Convention-of 1818; on the fishing privileg e accorded to the citizens of the United States by

the Treaty of 1783, requires such a-latitude'of construction. It is obvious that by the terms
of the -treaty the farthest distance to which-fishing vessels of the United States are obliged
to hold themselves from' the-coloninl coasts and ‘bays‘is three miles. But owing to the pecu-
liar configuration of these coasts, thera is-a successiorr of bays indenting the shores both of

. New Brunswick and Nova Scotia, within any distance not less than three miles—a privilege

from the enjoyment of which they will be wholly excluded—in this part of the coast, if the
broad arm of the sea which flows up between New Brunswick and Nova Scotia is itself to be
considered oge of the forbidden bays. ‘
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Here the contention is merely against the Bay of Fundy being re-
garded as a bay within the meaning of the treaty on account of its alleged
exceptional character.

The * Washington ” had been seized for fishing in theBay of Fundy,
ten miles fromn shore. The ' Argus” was seized more than three miles
from shore, under a claim that the headland line should be drawn from
Cape North to the northern head of Cow Bay in Cape Breton.

The following citations from the brief presented to the Halifax

Commission, on behalf of Her Majesty’s Government, will be in point:

The interpretation contended for by the United States Government requires that we
should, in effect, insert the words, * of the shore,” in the article itself, as understod although
not expressed, either before the words “ of any of the coasts, bays, creeks, or harbors,” &c,
as necessary to make those words operative, or as authorized by usage ; or before the words
‘¢ bays, creeks, or harbors,” as demanded by the context, and indispensable to prevent a con.
flict with other provisions of the treaty.

Such an interpretation, however, is, in the firat place, not reqnired to make the words
“ of any of the coasts " operative. Assuming that we should be justified in applying to the
language of the treatv the decisions of the Admiralty Courts of the United States, where any
words have received a judicial interpretation, the treaty being a contract according to the
Iaw of nations, and the Admiralty Courts in the United States being tribunals which ad-
minister that law, we find that the term ¢ coast! has received ajudicial interpretation
expressly with reference to territorial jurisdiction ; and that, according to that interpretation,
the wori “ coasts " signifies “ the parts of the land bordering on the ses, and extending to
low-water mark : ” in other words, # the shores at low water.”

The question was formally taken into consideration in the year 1804, in the case of the
% Africaine,” a French corvette, captured by a British privateer oft the bar of Charleston, and
on the outside ol'the Rattlesnake Shoal, which is four miles at least from land. (Bee's Admiralty
Reports, p. 205.) On this occasion, the comnmercial agent of the French Republic claimed
the corvette to be restored as captured within the jurisdiction of the United States ; and it
was contended i argument, in support of the claim, that the term * coasts ” included also
the shoals to a given distance ; and that all geographers and surveyors of sea-coasts under-
stood by the term ¢ coasts " the shoals along the land. Mr. Justice Bee, however, who sat in
the Court of Admiralty in Charleston, overruled this arguruent ; and after observing that the

_interpretation of coasts in the large sense of the word might possibly be correct in a maritime
point of view, decided that * coasts,” in reference to territorial jurisdiction, is equivalent to
shores, and must be construed to mean “ the land bordering on and washed by the sea
extending to low-water mark.”

That the words ¥ shores" and “ coasts " are equivalent terms, according to the common
sense of these terms in the jurisprudence of the United States may be gathered from the
language of various Acts of Congress, For instance, the Revenue Act of 1799 (Laws
of the United States, vol. iii, p. 136) assigns districts to the collectors of revenue,
whose authority to visit vessels is extended expressly to a distance of four leagues from the
coust ; and the districts of these collectors, in the case of the Atlantic Ntates, are expressly
recited as comprehending “ all the walers, shores, bays, harbors, creeks, and inlets " ‘within
the respective States. This Act of Congress has also received a judicial interpretation, ac-
cording to which the authority of revenue officers to visit vessels is held to extend over the
high seas to & distance of four leagues from the shore of the mainland. Again, the Judiciary
Act of June, 1794, uses the words * coasts ' and # shores " not as alternative, but as equivalent
terms according to judicial decizions on this very point, when it speaks of the ¥ territorial
.j\lxlrisdigf,ion of the United States extending a marine league from the * coasts ' or ¢ shores’
thereof.

It would thus appear that it is not necessary to understand the word ¢ 3hore " before
“coasts " in order that the latter word should be tully intelligible. It remains to consider
whether such an understanding would be authorized by usage on the principle laid down by
Pothier : #L'usage est d'une si grande autorité pour l'interprétation des conventions, qu'on
sonsentend daus un contrat les clauses qui sont d’usage, quoiqu'elles ne soient pas expri-
mées”  (Ubligations, No, 95.) ’

No such usage, however, of nations prevails, applicable to the term “coasts.”” Islands,
indeed, which are adjacent to the land, have been pronounced by Lord Stowell to be natural
appendages of the coasts on which they border, and to be comprised within the bounds of
territory. (The Anna, 5 Robinson's Reports, p. 385.) The assertion, therefore, of an usage to
understand the word #shore” before “ coasts ” in treaties, would tend to limit the bounds of
ter.itorial jurisdiction ullowed by Lord Stowell in the case just cited, in which a question was
involved to which the United States Government was a party, and in favor of whose claim,
on the ground of violated territory, Lord Stowell pronounced.

It remains next to consider what is the true construction of the expressions within three
matrine miles of any of the  bays, creeks, or harbors.” That the words ¢ bays,” “creeks,” and
“ harbors " have all and each a distinct sense, separate from and supplemental to the word
“ coasts,” to which effect must be given, where there are reciprocal rights and obligations
growing out of the treaty in which these words have been introduced, is consouant with the
rules for interpreting contracts, which have been dictated by right reason, and are sanctioned
by judicial decisions. Mr. Justice Story may be cited as an authority of the highest emin- -
ence, who Lias recognized and applied this principle in coastruing a statute of the United
States. ‘“‘The other words,” he says, “descriptive of place in the present statute (Statute
1825, ¢, 276, 8. 22), which declare that ‘if any person or persous on the high seas, or in any
arm of the sea, or in any river, haven, creek, basin or bay, within the admiralty jurisdiction
of the United States, and out of the jurisdiction of any particular State,’ &c., give great addi-
tional weight to the suggestion that the ¢ high seas’ meant the open, uninclosed ocean, or
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that portion of the sea which is without the fauces ferreon the sea-coust, in contradistinction
to that which is surrounded or inclosed between narrow headlands or promontories ; for if
the * high seas’ meant to include other waters, why should the supplemenial words, * arm of the
sea, river, creek, bay, d&c, have been used?” (United States v. Grush, 5 Mason’s Admiralty
Reports, p. 298.)

pThi; l\:iew of Mr. Justice Story is in accordance with Pothier's rule. ¢ Lorsqu'une clause
est susceptible de deux sens, on doit plutdt l'entendre dans celui dans lequel elle peut avoir
quelque effet que dans celui dans lequel elle n’en pourrait avoir aucun.” (Obligations, No, 92.)

‘the word * bay " itself has also received a plain and pesitive meaning in a judicial deci-
sion of 4 most important case before the Supreme Court of the United States, upon the con-
struction of the 8th section of the Act of 179U, cap. 9: A murder had been committed on board
the United States ship of war “ Independence,” lying in Massachusetts Bay, and the question
was whether any court of the State of Massachusetts, or only the Circuit Court of the United
States, as a court of admiralty and maritime jurisdiction had jurisdiction over a murder com-
mitted in such a bay. Chief Justice Marshall, in delivering the opinion of the court, defined
“bays” to be “inclosed parts of the sea.” (United States v. Bevan, 3 Wheaton's Reports,

, 387.)

P Again, Mr. Justice Story, in a question of indictment for assault with intent to kill,under
the Crimes Statute of 1825, cap. 276, sec. 22, which declares ¢ that if any person or persons
upon the high seas, or in any arm of the gea, or in any river, haven, creek, basin, or bay,
within the admiralty jurisdietion of the United States, and out of the jurisdiction of any
particular State, on board any vessel, shall commit an aesault,” &ec., decided that the place
where the murder was committed (the vessel lying at such time between certain islands in
the mouth of the Boston River) was an arm of the sea.

“ An arm of the sea,” he further said, ¥ may include various description of waters, where
the tide ebbs and flows. It may be a river, harbor, creek, basin, or bay.” (United States v.
Grush, 5 Mason, 299.)

It would thus appear that the word ¢ bay * has received & positive definition as a term of
jurisprudence, which is in accordance with the common use ot the term in text-books on the
law of nations, which invariably speak of # baya ™ as ¥ portions of sea inclosed within indents of
coasts,’ and not as indents of coast.

Assuming, therefore, as established beyond reasonable doubt, that the word ¢ bay"
signifies an arm or elbow of the sea inclosed within headlands or peaks, and not an indent of
the coast, we may consider what is the true intention of the expression * within three marine
miles of a bay.” Are such miles to be measured from the outer edge or chord of the bay, or
from the inner edge or arc of the bay ? In the first place it may be observed, that the inner
edge or arc of & bay touches the coast, and if the distance is to be measured from the shore
of the bay, the word # bay " itself has virtually no distinect signitication from % coast,” and has
no supplemental force ; prima facie, therefore, this interpretation does not recommend itself
on the grounds already stated.

Again, the interpretation which is given to the measure of distance from bays must be
given to the measure of distance from creeks and harbors, both of which, by the municipal
law of the United Stutes, equally as of Great Britain, are infra corpus comifatus, and whose
waters are subject to the provisions of the municipal law precisely as the shores of the land
itself. But it may assist in determining this question to keep in mind the rule that in con.
tracts “on doit interpréter une clause par les autres clauses contenues daus l'acte, soit
qu'elles précédent ou suivent.” (Pothier, Obligations, No. 96.) In other words, a subsequent
clause may serve to interpret a former clause, if the latter be at all ambiguous Accordingly,
we find the renunciation of the Jiberty to fish within three marine mile of any of the bays,
creeks, or harbors of His Britanaio Majesty's dominions followed by the proviso that American
fishernen shall be permitted to enfer such bays and harbors for certain specified purposes
other than taking fish. In other words, they may prosecute their voyage for other purposes
than fishing within the entrance of any bay or harbor, but may not take tish within three
mariue miles of any bay or harbor, i. ¢, within three marine miles of the entrance of any bay
or harbor. If this interpretation be not adopted, the proviso would be absurd ; for if American
tishermen are implicitly permitted to fish within three marine miles of the shore of any bay
or harbor, they are permitted to enfer -uch bay or harbor, if the breadth of the mouth be
more than six miles, and the distance . { the head of the bay or harbor irom the entrance be
more than three miles, for another p pose than for the purpoese of ehelter, or of repairing
damages, or of purchasing wood, or 0. obtaining water.

But the convention expressly says, “ for no other purpose whatever.” 1f, therefore, they
cannot enler any bay or harbor for the purpose of proseouting their occupation of fishing, it
cannot be intended that they should be allowed to fish within three marine miles of the skore
of any bay or harbor, as the two provisions would be inconsistent. Accordingly, as the ques.
tion resolves itself into the alternative interpretation of skore or en/rance, it follows that the
correct interpretation which makes the language of the entire article consistent with itself is
within three marine miles of the entrance of any bay, such entrance or mouth being, in fact,
part of the bay itself, and the bay being approachable by fishing vessels only in the direction
of the mouth or entrance.

That a bay of sea-water wider than six miles at its mouth may be within the body of a
county is laid down by Lord Hale in his treatise De Jure Maris et Brachiorum ejusdem (Har-
grave's Tracts, chapter 4): # An arm or branch of the sea which lies within the fauces terre,
-~ where a man may reasonably discern between shore and shore, is, or at least may be, within
the body of & county.” This doctrine has been expressly adopted by Mr. Justice Story in
De Lovio v. Boit (2 Gallison's Reporis, p. 426, 2d ed.), in which, to use the language of Mr.
Wheaton's. argument.in United States v. Bevans (3 Wheaton's Reports, p. 353), “all the
learning on the civil and criminal jurisdiction of the admiralty is collected together.” There
is, consequently, no doubt that the jurisdiction of the municipal law over bays is not limited
to bays which are less than six miles in breadth or three miles in depth, since the general rule
is, as was observed by the same eminent judge in United States v. Grush (5 Mason, p. 300) :
“That such parts of rivers, arms, and creeks of sea, are deemed to be within the bodies of
counties, where persons can see from one side to the other,

That the jurisprudence of the Tnited States has recognized the principle of courts of
municipal law exercising jurisdiction over bays at a distance more than three miles from the
shore, is shown by the decision of the Supreme Court in the case of Church v. Hubbard. (2
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Cranch's Reports, p. 187.) In this case an American brigantine, the ¢ Aurora,” when at anchor §
in the Bay ot Para,on the const of Brazil, and four or five leagues from Cape Paxos, was seized [
and condemnod by the Portuguese authorities for a breach of the laws of Portugal on a §
matter of illicit trade. Chief Justice Marshall, in delivering the opinion of the court, said, §
4 Nothing is to be drawn from the laws or usages of nations which proves that the seizure of
the # Aurnra ” by the Portuguese Government was an act of lawless violence.”

The same principle was also involved in the opinion of the Attorney General of the [
United States upon the seizure of the British vessel * Grange " by a French frigate within the §
Bay of Delaware, and which was accordingly returned to the owners. In his report to the [
United States Government (14th May, 1793}, the Attorney General observed, * that the ¥
“ Grange” was arrested in the Deluware, within the capes, before she had reached the sea,” that
is, in that part of the waters of the Delaware which is called the Bay of Delaware, and which §
extends (o a dislance of nizly miles within the capes. [t is worthy of remark that the Bay of B
Delaware is not within the body of a county, its nothern headland, Cape May, belonging to §
the State of New Jersey in property and jurisdiction, and its southern headland, Cape Hen-
lopen, being part of the State of Delaware, yet the whole bay was held to be American terri.
tory.

The same principle was also involved in the judgment of the Supreme Court of the |
United States in the case of Martin and others ». Waddell (16 Peters' Reports, 367), in which
it was agreed on all sides that the prerogative of the Crown prior to the American Revolution
extended over all bays and arms of the sea, from the river St. Croix to the Delaware Bay.

Again, in the report of the Committee of Congress (17th November, 1807) on the affair of |
the Little Belt, it was maintained that the British squadron had anchored within the capes of |
thesapeake Bay and within the acknowledged jurisdiction of the United S'ales, whilstit seems §
that the alleged violation of territory had taken place at a distance of three leagues from
Cape Henry, 1the southern headland of the Bay of Chesapeake.

This assertion of jurisdiction was in accordance with the instructions sent 17th May, 1806,
from Mr. Madison to Messrs. Monroe and Pinckney, according to which it was to be insisted }
that the extent of the neutral immunity should correspond with the claims maintained by P
Great Britain around her own territory ; and that no beiligsrent right should be exercised
within the chambers formed by headlands, or anywhere at sea, within the distance of four
leagues, or from a right line from one headland to anolher. :

What those claims were, as maintained by Great Britain, may be gathered from the doc- |
trine laid down by Sir Leoline Jenkins in his report to His Majesty in Gouneil 5th December, }
1663 (Life of Sir Leoline Jenkins, vol. ii, p. 726), in the case of an Ostend vessel having
been captured hy a Portuguese privateer about four leagues west of Dover, and two Dutch
leagues from the English shore, in which case a question arose whether the vesse! had been
taken within one of the King ot England’s chambers, { e, within the line (= straight one
having been diawn) from the South Foreland to Dungeness Point, on whicu supposition she
would have been under the protection and safeguard of the English Crown.

"The same eminent judge, in another report to the King in Council (vol. i, p. 732), speaks
of one of those recesses commonly called “ Your Majesty’s chambers,” being bounded by a
straight line drawn from Dunemore, in the Isle of Wight, to Portland (according to the
account given of it to the admiralty in 1661). He says: “1t grows very narrow westward, and
is scarce in any place four leagues broad, I mean from any point of this imaginary line to
the opposite English shore.”

And in a third report, 11th October, 1675 (vol. ii, p. 780}, he gives his opinion that a Ham-
bury vessel captured by a French privateer should be set free, upon a full and clear proof
thut she was within one of # Your Majesty's chambers at the time of seizure, which the Ham-
burger in his first memorial sets forth as being eight leagues at sea over against Harwich.”

‘I'his doctrine is fully in accordance with the text-books, Thus Azuni writes in his Drodt
Maritime de I’ Europe, chap. ii, art. 3, § 3 : %Les obligations relatives aux ports sont également
applicables aux baies et aux golfes, attendu qu'ils font aussi partie de la souveraineté du gou-
vernement dans la domination et le territoire duquel ils sont placés, et qui les tient égale-
ment sous sa sauvegarde ; en conséquence, I'asile accordé dans une baie ou dans un gofe,
n’est pas moins inviolable que celui d’un port, et tout attentat commis dans I'un comme dans
Pautre, doit étre regardé comme une violation manifeste du droit des gens.” Valin, Comment,
3 l’t()_rdonnance de France, tit. “ Des Rades,” art. i, may be cited in confirmation of this

octrine,

The words used in the 1st Article of the Convention of 1818 are, #On the coast of New-
foundland, on the shores of the Mugdalen Islands,on the coasts, bays, harbors, and creeks
from Mount Joly,” &e.

The word “on ” is thus used as applicable to shores, coasts, bays, creeks, and harbors, and
the United States renounce any liberty to take, dry, or cure fish on or within three marine
niiles of any of the coasts, bays, creeks, or harbors,

It is admitted that the liberty to fish is renounced within three miles of the coasts. If
the contention of the United States, that this renunciation applies only to a specified dis-
tance from the shores of the coasts, bays, creeks, and harbors, and is to be ascertained by a
line following the bays, creeks, and the indents thereof at a distance of three miles, be right,
then shores, or coasts it synonymous with shores, is the only necessary word, and the words,
“bays, creeks, and harbors,” are without- meaning—a construction which would be contrary
to the rule which requires that effect be given to every word.

"The word ¢ bay,’ then, must have a meaning. .

The distance, therefore, from headland to headland, ought not and cannot be confined
to a measure of six miles in order to give exclusive dominion within the bay formed by the
headlands.

The general principle is that navigable waters included in bays between two headlands
belong to the sovereign of the adjoinining territory as being necessary to the safety of the
nation zuéd to the undisturbed use of the neighboring shores. (Puffendorf, b.3, 6.5; Vattel,
b. 1, ¢. 33.)

"The difficulty of limiting the extent to which this privilege should be carried is thus
stated by Azuni:ie

It s ditficult to draw any precise or determinate conclusion amidst the variety of opi.
nions as to the distance to which a State may lawfully extend'its exclusive dominion over tﬁe
sea adjoinivg its territories and beyond those portions of the sea which are embraced by
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harbors, gulls, bays, &c., and estuaries, and over which its jurisdiction ungquestionably
extends.”—Azuni on the Maritime Laws of Europe, 1, p. 206.

Alter commenting on this passage of Azuni, which he cites, Kent says :—

“Considering the great extent of the line of the American coasts, we have a right to
claim for fiscal and defensive regulations a liberal extension of maritime jurisdiction, and it
would not be unreasonable, as I apprehend, to assume, for domestic purposes connected with
our safety and welfare, the control of the waters on our consts, though included within lines
stretching from quite distant headlands, as, for instance, frora Cape Ann te Cape Cod, and
from Nantucket to Montauk Point, and from that point to the cape of the Delaware, and from
the south cape of Florida to the Mississippi. It is certain that our Government would be
disposed to view with some uneasiness and sensibility, in the case of war between some other
maritime powers, the use of the waters of our coast far beyond the reach of cannon shot, as
cruising ground for belligerent purposes.

Chancellor Kent theretore considers thot some distance between the headlands of more
than six miles would properly be insisted on by the United States for securing the objects
above mentioned, the safety of the territory, and other la~ful ends.

The right of exclusive fishing is undoubtedly a lawful end. (Vattel, b, 1, ¢, 23) And
where the nation has an exclusive right it is entitled to keep the exercise of that right in its
own power, to the exclusion of others.

In thoe Convention of 1818 no limited construction was put upon the word ¢ bay.” Tho
treaty employs as distinct terms the words “ coasts, bays, creecks and harbors.” ¢ Bay,”
therefore, should be taken in the plain and ordinary sense of the term, to mean a portion of
the sea inclosed between headlands, which, together with: the shores within them, belong to
the same nation.

The entrance to this bay is marked or ascertained by a line drawn from headland to
headland, whatever be the depth of the bay, and though the line drawn from headland to
headland exceed six marine miles.

"The United States renounced the right to take fish iu such bays. The Trealy of Wash-
ington, 1871, frees them from such renuncistion. The restriction or exclusion is altogether
removed, The case of the Queen vs. Keyn (L. R. 2 Ex. Div. 63), so much relied on
for the case of the United States, affords no support whatever to the wvosition there
taken. The question involved in that case was whether or not & foreigner commanding a
foreign vessel conld legally be convicted of manslaughter committed whilst sailing by the
external ccast of’ England, within three miles from the ehore, in the prosecution of a voyage
from one foreign port to another.

The court, by a majority of seven judges to six, held the conviction bad, on the ground
that the jurisdiction of the common-law courts only extended to offenses committed within
the realm, and that at common law such realm did not extend on the external coasts beyond
low-water mark. None of the judges, however, doubted that Parliament had full power to
extend the laws of the realm to a zone of three miles around the outer coast if it saw fit so to
do. The Lord Chief Justice of England, by whose casting judgment ths conviction was
quashed, not only guarded himself expressly against being understood as throwing any doubt
whatever upon the jurisdiction of the courts over inland or territorial waters, but emphati-
cally aflirmed such jurisdicticn. “ But,” says he (p. 162), * only so much of the land of the
outer coast as was uncovered by the sea, was hield to be within the body of the adjoining
county. 1f an offense was committed in a bay, gulf, or estuary, inter fauces terre, the com-
mon Inw would deal with it because the parts of the sea so circumstanced were held to be
within tl:e body of the adjacent county or counties ; but along the coast, on the externalsea,
the jurisdiction of the common law extended no farther than to low-water mark.” Again, at
p- 197, he thus expre-ses himseli: #'To come back to the subject of the realm, I cannot
lhelp thinking that some confusion arises from the term ¢realm’ being used in more than one
sense. Sometimes it is used, as in the statutes of Richard II, to mean the land of England
and the internal sea within it, sometimes as meaning whatever the sovereignty of the Crown
of England extended or was supposed to extend over. When it is used as synonymous with
territory, I take the true meaning of the term ‘realm of England ’ to be the territory to and
over which the common law of England extends. In other words, all that is within the body
of any county, to the exclusion of the high seas, which come under a different jurisdiction
only because they are not within any of those territorial divisions into which, among other
things, for the administration of the law, the kingdom is parceled out. At all events I am
prepared to abide by the distinction taken in the statutes of Richard 1I, between the realm
and the sea.” This clearly shows that as far back as the time of Richard II., beyond which
legal memory is not permitted to run, the realm of England was known and understood to
anléxfie gvithin its bounds those inland waters which were inclosed from the high seas between

eadlands.

Continuously the right to exclude from the bays and harbors was
insisted on by the British and Colonial Governments.

A copy of the letter of Mr. Forsyth to Mr. Stephenson, dated 27th
March, 1841, having been sent to Lord Falkland, Licutenant-Governor
of Nova Scotia, on the 28th April, 1841, Lord Falkland wrote in reply
to Lord John Russell, Secretary for the Colonics, stating that the greatest
anxiety was felt by the inhabitants of the Provinces that the Convention
of 1818 should be strictly enforced, and enclosing a copy of a report of a
Committee on the fisheries of Nova Scotia, which had been adopted by
the House of Assembly, and a case which had been stated at the request
of that body for the opinion of the law officers of the Crown in England.
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The questions submitted for the opinion were as follows :—

1. Whether the Treaty of 1783 was annulled by the war of 15812, and whether citizens of
the United States possess any right of fishery in the waters of the Lower Provinces other
than ceded to them by the Convention of 1818, and if so, what right ?

2. Have American citizens the right, under that’ convention, to enter any of the bays of
this Province to take fish, if, aiter they have so entered, to prosecute the fishery more than
three marine miles from the shores of such bays, or should the prescribed distance of three
marine miles be measured from the headlands, at the entrance of such bays, so as to exclude
them?

3. Is the distance of three wmarine miles to be computed from the indents of the coasts
of British America, or from the extreme headlands, and what is to be considered a headland ?

4. Have American vesse:s, fitted out for a fishery, a right to pass through ‘he Gut of
Canso, which they cannot do without coming within the prescribed limit, or to anchor there
or to tish there, and in casting bait to lure fish in the track of the vessels fishing, within the
meaning of the convention ?

5. llave American citizens a r'ght to land on the Magdalen Islands, and conduct the
fishery from the shores thereof, by using nets and seines, or what right of fishery do they
possess on the shores of those islands, and what is meant Ly the term shore ?

6. Have American fishermen the right to enter the bays and harbors of this Pravince for
the purpose of purchasing wood or obtaining water, having provided neither of these articles
at the commencement of their voyage in their own country, or have they the right only ot
entering such bays and harbors in cases of distress, or to purchase wood and obtain water,
after the ugunal stock of those articles for the voyage of such fishing craft has been exhausted
or destroyed.

7. Under existing treaties, what rights of fishery are ceded to the citizens of the United
States of America, and what reserved for the exclusive enjoyment of British subjects ?

These questions were submitted to the law officers of the Crown,
Sir J. Dodson and Sir T. Wylde (afterwards Lord Truro), and answered

as follows :—

We have the honor to report that we are of the opinion that the Treaty of 1783 was
annulled by the war of 1812, and we are also of opinion that the rights of fishery of the citi.
zens of the United States must now be considered as defined and regulated by the Conven-
tion of 1818, and with respect to the general question, “ If so, what right? ”” we can only refer
to the terms of the Convention as explained and elucidated by the observations which will
occur in answering the other specific queries.

2. Except within certain defined limits, to which the query put to us does not apply,
we are of opinion that, by the terms of the treaty, American citizens are excluded from the
right of fishing within three miles off the coast of British America, and that the prescribed
distance of three miles is to be measured from the headlands or extreme points of Jand next
the sex of the coast, or of the entrance of the bays, and not irom the interior of such bays or
inlets of the coast, and consequently that ro right exists on the part of the American citizens
to enter the buys of Nova Scotia, there to take fish, although the fishing, being within the
bay, may be at a greater distance than three miles from the shore of the bay, as we are of the
opinion that the term headland is used in the treaty to express the part of the land we have
before mentioned, excluding the interior of the bays and the inlets of the coast.

4. By the Treatyof 1818 it isagreed that American citizens should have the liberty of
fishing in the Gulf of St. Lawrence, within certain detined limits, in common with British
subjects, and such treaty does not contain any words negativing the right to navigate the
paseage of the Gut of Canso, and therefore it may be conceded that such right of navigation
15 not taken away by that convention, but we have now attentively considered the course of
navigation to the Gulf by Cape Breton, and likewise the capneity and situation of the passage
of Canso, and of the British dominions on either side, aud we are of opinion that, indepen-
dently of tresty, no foreign country has the right to use or navigate the passage of Canso, and
attending to the terms ot the convention relating to the liberty of fishery to be enjoyed by
the Americans, we are also of the opinion that that convention did not either expressly or by
implication concede any such right of using or navigating the passage in question. Wo are
also of opinion that casting biit to lure fishin the track of any American vessel naviga-
ting the passage would constitute a fishing within the negative terms ot the convention.

5. With reference tothe claim of aright to land on the Magdalen Islands, and to fish from
the shores thereof, it must be observed that, by the ‘Lreaty, the liberty of drying and curing .
fish (purposes which could only be accomplished by landingy in any of the unsettled bays,
&e., of the southern part of Newfoundland, and of the coast of Labrador, is specifically pro-
vided for, but such liberty is distinctly negatived in any settled bay, &c., and it must there-
fore be inferred that if the liberty of landing on the shores of the Magdalen Islands had been
intended to be concered, such an important concession would have been the subject of ex-
press stipulation, and would necessarily have been accompanied with a description of the
land extent of the shore over which such liberty was to be exercised, and whether in
settled or unsettled parts, but neither of these important partioulars is provided for, even by
implication, and that, among other considerations, leads us to the conclusion that American
citizens huve no right to lan- or conduct the fishery from the shores of the Magdalen Islanda,
The word * shore " docs not appear to be used in the convention in any other than the general
or ordinary seuse of the word, and must be construed with reference to the liberty to be exer- -
cised upon it, anl would therefore comprise the land covered with water, as far as could -
be available for the due enjoyment of the liberty granted.

6. By the convention the liberty of entering the bays and harbors of Nova Secotin, for -
the purpose of purchasing wood and obtaining water, is conceded in general terms, unre-
stricted by any restriction, expressed or implied, limiting it to vessels duly provided at the .
commencement of the voyage, and we are of tixe opinion that no such condition can be -
attached to the epjoyment of the liberty.
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7. The rights of fishery ceded to the citizens of the United States, and those reserved
{or the exclusive enjoyment of British subjects, depend altogether upon the Convention of
1818, the only existing Treaty on this subject between the two countries, and the material
points arising thereon have been specifically answered in our replies to the preeeding

queries,
We have, &c.,
(8d.) J. DODSUN,

(8d.) THOS. WILDE,
(Sd.) Viscount Palmerston, K. B, &c.

This opinion has excited much comment, because it referred to the
word “ headland ” as having been used in the Treaty, whereas that
word is not there. But it is submitted that a careful examination of
the opinion will lead to the conclusion that it did not by any means
rest solely on the assumption that the word “ headland” had been used.
The language of the third paragraph of the opinion seems to make
this plain,

From that time forward, until a comparatively recent period, the
fishermen of the United States were excluded from the bays by lines
drawn from headland to headland, except as to the Bay of Fuudy, which,
in 1845, was opened to American fishermen, as a privilege, under cir-
cumstances which will presently be mentioned, and the purpose and

right were announced of preventing them from passing through the
Strait of Canso.

In 1848 the United States’ fishing schooner * Washington,” of New-
buryport, was seized in the Bay of Fundy for fishing ten miles from the

coast. Her seizure was made the subject of much diplomatic corre-
spondence.

In a letter from Lord Aberdeen to Mr. Everett, dated the 15th April,
1844, the former says :—

Mr. Everett, in submitting this case, does not cite the words of the Treaty, but states,
in general terms, that by the first article of such Treaty the United States renounced any
liberty heretofore enjoyed, &e., &c. Upon reference, however, to the words of the Treaty,
it will be seen that the Amerioan vessels have no right to fish, and indeed are expressly
debarred from fishing in any bay on the coast of Nova Scotia.

* * * If the Treaty was intended to stipulate simply that American fishermen
should not take fish within three miles of the toast of Nova Scotia, &ec., &c¢, there was
no occasion for using the word ‘bay’ at all, But the proviso at the end ot the article
shows that the word #bay '’ was used designedly, for it is expressly stated in that proviso that
under certain circumstances the American fishermen may enter bays, by which it is evidently

mea;:t ~tt)hm; they may, under these circumstances, pass the sea-line which forms the entrance
to the bay.

This contention was replied to by Mr. Everett, but the British
authorities adhered to their interpretation. Mr. Everett claimed that

the Bay of Fundy had exceptional characteristics. He said on 25th
May, 1844:

The existing doubt as to the construction of the provision arises from the fact thata .
broad arm of the sea runs up to the north-éast, between the Provinces of New Brunswickand
Nova Scotia. This arm of the sea being commonly called the Bay of Fundy, though not in
reulity possessing all the characters usually implied by the term #bay " has of late years
been claimed by the provincial authorities of Nova Scotia to be included among ¢ the coasts,
bays, creeks and harbors ”’ forbidden to American fishermen. ,

On 10th March, 1845, Lo_rd Aberdeen wrote to Mr, Everett thus:

The undersigned will confine himself to stating, that after the most deliberate re-con-
sileration of the subject, aud with every desire to do full justice to the United States, and to
view the claims put forward on behalf of United States' citizens in the - most tavorable light
Her Majesty’s Government aré. nevertheless atill constrained to deny the right of Uni :
States’ citizens under the Treaty of 1818, to fish in that part of the Bay of Fundy, which, from :
its geographical position, may properly be considered as included within the British pos-
sessions. = - - . oo ’ o

. Her Majesty's Government must still: maintain—and in this view they are fortified by
* high legal authority —that the Bay of Fundy is rightfully claimed. by Great Britain, as & bay
within the meaning of the Treaty of 1818.. And they:equally maintain the position which

'was 1aid down in & note of the undersigned, dated the 15th of April last, that, with regard to

the other bays on- the British American coast, no United States’ fisherman has, under that
convention, the right to fish within three miles of the entrance of such bays, as désignated by
a line drawn from headland to headland at that entrance. :
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But while Her Majesty’s Government still feel themselves Lound to maintain these
y'ositions as a matter of right, they are nevertheless not insensible to the advantages which
would accrue to both countries from a relaxation of the exercise of that right to the United
States, as conferring a material benefit an their fishing trade, and to Great Britain and the
United States, conjointly and equally, by the removal of the fertile source of disagreement
between them.

Her Msjesty’s Government are also anxious at the same time that they uphold the just
clains of the British Crown, to evince by every reasonable concession their desire to act
liberally and amicably towards the United States.

The undersigned has accordingly much pleasure in announcing to Mr. Everett the deter.
mination to which Her Majesty’s Government have come, to relax in favor of the United
States' fishermen that right which Great Britain has hitherto exercised, of excluding those
fishermen froim the British portion of the Bay of Fundy, and they are prepared to direct
their colonial authorities to allow henceforward the United States’ fishermen to pursue their
avocations in any part of the Bay of Fundy, provided they do not approach, except in the
cases specified in the Treaty of 1818, within three miles of the entrance of any bay on the
coast of Nova Scotia or New Brunswick.

In thus communicating to Mr. Everett the liberal intentions of Her Majesty’s Govern-
ment, the undersigned desires to call Mr. Everett’s attention to the fact that the produce of
the labor of the British colonial fishermen is at the present moment excluded by prohibitory
duties on the part of the United States from the markets of that country, and the under.
signed would submit to Mr. Everett that the moment at which the British Government are
making & liberal concession to United States’ trade might well be deemed favorable fora
counter concession on the part of the United States to British trade, by the reduction of the
duties which operate so prejudicially to the interests of the British colonial fishermen.

Remonstrances from the Governments of Nova Scotia and New
Brunswick, against this policy being followed, as regards the other bays
on the coasts, and on 17th September, 1845, Lord Stanley wrote to Lord
Falkland stating that the policy would not be extended to the other
bays.

It is observed by Sabine that nothing passed on this subject
between the two Cabinets for more than six years, “though England
retraced no steps after opening the Bay of Fundy.”

Seizures continued to be made on the coasts of New Brunswick
and Nova Scotia, including the Bay Chaleurs.

The case of the schooner “ Washington” was made one of the mat-
ters of reference to the Commission appointed to consider the claims of
subjects of the two countries, under the Convention of the 8th February;
1858. The Commissioners disagreed, and Mr. Joshua Bates was chosen

umpire and made the following award :

‘The schooner * Washington * was seized by the revenue schooner #Tulia,” Captain Darby,
while fishing in the Bay of Fundy, ten miles from the shore, on the 10th of May, 1843, on the
charge of violating the Treaty of 1818. Bhe was carried to Yarmouth, Nova Scotia, and there
decreed to be forfeited to tha Crown by the judge of the Vice-Admiralty Court, nd, with her
stores, ordered to be sold. The owners of the *Waushington? claim for the value of the
vessel and appurtenances, outfits, and damages, 82,483, and for eleven years’ interest, 1,633,
amounting together to $4,121. By the recent Reciprocity Treaty, happily concluded between
the United States and Great Britain, there seems no chance for any further dispute in regard
to the fisheries.

It is to be regretted that, in that treaty, provision was not made for settling a few small
claims of no importance in a pecuniary sense, which were then existing ; but, as they have
not been settled, they are now brought before this Commission. -

The “ Washington” fishing schooner was seized, as before stated, in the Bay of Fundy,
ten miles from the shore, off Annapolis, Nova Scotia.

It will be seen by the Treaty of 1783 between Great Britain and the United States that
the citizens of the latter, in common with the suhjects of the former, enjoyed the right to
lake and cure tish on the shores of all parts of Her Majesty’s dominions in America used by
British fishermen ; but not to dry fish on the Island of Newfoundland, which latter privilege
was confined to the shores of Nova Scotia, in the following words: # And American fishermen
shall have liberty to dry and cure fish on any of the unsettled bays, harhors and creeks of
Nova Scotia; but, as soon as said shores shall become settled, it shall not be lawful to dry or
cure fish at such settlement without a previous agreement for that purpose with the inhabi
tants, proprietors, or possessors of the ground. -

The Treaty of 1818 contains the following stipulations in relation to the fishery ..

“ Whereas differences have arisen respecting the liberty claimed by the United States
to take, dry, and cure fish on certain coasts, harbors, and creeks of His Britannic Majesty's
dominions in America, it is agreed that the inhabitants of the United States shall have, in
common with the subject of His Britannic Majesty, the right to fish on certain portions of
the southern, western, and northern costs of Newfoundland ; and, also, on the coasts, bays,
harbors, and creeks from Mount Joly, on the southern coast of Labrador, to and through the
Straits of Belle Isle ; and thence, northwardly, indefinitely along the coast; and that the
American fishermen shall have liberty to dry and cure fish in any of the unsettled bays, har-
bors, and creeks of the suid described coasts until the same become settled, and the United
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States renounce the liberty kerelofore enjoyed or claimed by the inhabitants thereof to take,
dry or cure fish on or within three marine miles of any of the coasts, bays, creeks, and bar-
bors of His Britannic Majesty's dominions in Awerica, not included in the above-mentioned
limits : Provided however, That the American fi-hermen shall be admitted to entersuchbays
or harbors for the purpose of shelter, aud of repairing damages therein, of purchasing wood,
and of obtaining water, and for no other purpose whatever. But they shall be under such
restrictions as may be necessary to prevent their taking, drying, or curing fish therein, or in
any other manner whatever abusing the privileges hereby reserved for them.”

The questions turns, as far as relates to the treaty stipulations, on the meaning given to
the word “ bays * in the Treaty of 1583. By that treaty the Awmericans had no right to dry
and cure fish on the shores and bays. of Newfoundland ; but they had that right on the
shores, coaste, bays, harbors and creeks of Nova Scotia; and, as they must land to cure fish
on the shores, bays, and creeks, they wore evidently admitted fo the shores of the bays, &e.
By the Treaty of 1818 the same right is granted to cure fish on the coasts. bays, &c., of New-
found:and ; but the Americans relinquished that right, and the right to fish within threemiles
of the coasts, bays, &c., of Nova Scotia. Taking it for granted that the framers of the treaty
intended that the word # bay " or “bays’ should have the same meaning in all cases, and no
mention being marie of headlands. there appears no doubt that the # Washington,” in fishing
ten miles from the shore, violated no stipulations of the treaty.

It was urged, on- behalf of the British Government, that by “coasts,” # bays,” &c., is
understood an imaginary line drawn along the coast from headland to headland, and that
the jurisdiction of Her Majesty extends three marine miles outside of this line ; thus ciosing
all the bays on the coast or shore, and that great body of water called the Bay of Fundy,
against Ameiricans and others, making the latter & British bay. This doctrine of the head-
lands is new, and bas received a proper limit in the convention between France and Great
Britain of 2nd of August, 1839; in which it is agreed that the distance of three miles, fixed
as the general limit for the exclusive right of fishery upon the coasts of the two countries,
shall, with respect to bays the mouths of which do not exceed ten miles in width, be measured
from a straight line drawn from headland to headland.”

The Bay of Fundy is from 65 to 75 miles wide and 130 to 140 miles long ; it has several
bays on its coast; thus the word * bay,"” as applied to this great body of water, has the same
meaning as that applied to the Bay of Biscay, the Bay of Bengal, over which no nation can
have the right to assume sovereignty. One of the headlands of the Bay of Fundy is in the
United States, and ships bound to Passamaquoddy must sail through a large space of it. The
Islands of Grand Menan (British) and Little Menan (American) are situated nearly on a line
from headland to headland, These islands, as represeated in all geographies, are siturted
in the Atlantic Ocean. The conclusion is, therefore, in my mind, irresistible that the Bay of
Fundy is not a British bay, nor a bay within the meaning of the word as used in the Treaties
of 1783 and 1818.

The owners of the “Washington,” or their legal representatives, are, thercfore, entitled
to compensation ; and are hereby awarded, not the amount of their claim (which is exces-
sive), but the sum of $3,000, due on the 15th January, 1855.

It will be observed, as has been already stated, that the decision of
Mr. Bates scitled no principle whatever, but merely disposed of the
pecuniary claim of the owners of the “Washington.” Indeed that
claim was the only matter referred in regard to this seizure. The Con-
vention of 1858 was for the settlement of outstanding claims and no
questions relating to the rights or powers of either country, or as to
treaty interpretations were referred. Indeed it would have been absurd
that cither country should have been willing to accept the decision of
Mr. Bates on a question of international law, as to the rights of either,
or as to any interpretation of a treaty. Mr. Bates was in no sense an
expert in regard to such matters; he was not even engaged in public
affairs, and had only been known as a junior partner in an American
branch of an English banking house. Of such little importance were
the references considered, that the referee was chosen by lot in any
case of disagreement by"the commissioners. The reasons given by the
umpire, such as they are, apply only io the Bay of Fundy, and he says,
“the conclusion is, therefore, in my mind, irresistible that the Bay of
“Fundy is not a British bay, nor & ‘bay’ within the meaning of the
“word used in the Treaties of 1788 and 1818.”
Mr.Bates said: - - . . o S .
. This doctrine of the headlands.is new, and has received a proper limit in the Conven.
tion between France and Great Britain, of the. 20d-August, 1839, in which it is agreed that
- the distance of three miles fixed as a general limit for the exclusive right of the fisheries
upon the coasts of the two countries was with respect to bays, the mouths of which do

not'exceed ten miles in width, being measured from a straight line drawn from headland
to headland, K o S :
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We have already scen that the doctrine was by no means new—
that it had been raised and enforced for nearly forty years previously in
regard {o the bays of British North America, and had for a long time
been practically acquiesced in on the part of the United States, and had
been fully explained as an important and practical question by Mr.
Forsyth more than thirteen years before.

The agreement arrived at between France and Great Dritain was
not an interpretation of any existing treaty on the subject, but a com-
promise of rights, such as no other Power had a right to share in with-
out express stipulation.

‘When Mr. Bates asserted that the doctrine of the headlands was
new, he seems to have overlooked the fact, that for more than a century
it had full recognition by all the writers on public Jaw, and that the
only question which could possibly arise was, whether the doctrine was
applicable {o the Bay of Fundy and the schooner “ Washington,” under
the Convention of 1818. He perhaps overlooked, likewise, the fact that
instead of being new, the doctrine had been established again and again
in the courts of the United States, and in the writings of ils jurists.
When we come to examine further the reasons which induced his decis-
ion, confidence in its soundness is not increased.

The Bay of Fundy at its British headlands does not exceed the width
of 45 miles. Mr. Bates conceived it to be G5 to 75 miles wide. He states
that it has several bays on its coast; this might he said of any and
every bay and harbor on the Atlantic, but he draws from that fact the
inference that “ the word ‘ bay,’ as applied to this great body of water,
has the same meaning as that applied to the Bay of Biscay and the Bay
of Bengal, over which no nation can have the right to assume sover-
eignty.”

It is to be inferred from this, that, according to his decision, a bay
can only mean an inlet which has no indentations on its coast, and that
if it had indentations it can only be compared to the Bay of Biscay and
the Day of Bengal. Ilis next reason is, that one of the headlands of the
Bay of Fundy is in the United States, and that a line drawn from head-
land to headland would pass near the Islands of Grand Menan (British)
and Little Menan (American). The accuracy of this statement can only
be maintained by drawing the headland line to suit the purpose. There
has been nocontention, and thereisnone, that the line of exclusion in the
Bay of Fundy should be drawn otherwise than from one part of British
territory to another, and the * Washington™ was inside such and not
merely inside the headland which Mr. Bate imagined. It isdifficult tosee,
however, how the case should be affected by the fact, if it were a fact,
that the headland line would be near these islands. His next reason is,
that the Islands of Grand Menan and Little Menan are represented in
the geographies as situated in *ue Atlantic Ocean. Itis not plain how
this description “in the geographies” can bear on the interpretation of
a Treaty. The conclusion of Mr. Bates might have been properly influen-
ced by the fact that these islands were in the Atlantic Ocean, if they:
wereso, or inthe Bay of Fundy, as distinguished from the Atlantic Ocean,
but how could it have been influenced by the description in the geogra-
phies? In so far as the circumstance wasimportant, the fact and not the-
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description in the geographies was to be considered. Mr. Bates says, how-
ever, that the conclusion was to his mind “ irresistible,” &ec.

The letter of Mr. Richard Rush, one of the negotiators of the Treaty
of 1818, on this point has next to be referred to. As has already been
remarked, to allow one of the parties to a contract to give it a construc-
tion by stating what was in his own mind when he executed it, is
without a single instance in the history of contracts, excepting this, and
in this singular instance Mr. Rush has been allowed to say that he
meant exactly what he did not say, and in fact the contrary of what he
said.” He declares in fact that the words three miles off the coasts,
bays, &c.,” meant three miles off the coasts only.

Mr. Rush was interrogated thus:

DeparTMENT OF STare, WasuiNaToN, 6th July, 1853,

Sir,.—You are probably aware that within a few years past a question has arisen between
the United States and Great Britain as to the construction to be given to the lst Article of
the Convention of 1813, relative to the fisheries on tue coast of the British North American
Provinces. For more than twenty years after the counclusion of that convention there was no
serious attempt to exclude our fishermen from the large bays on that coast ; butabout ten years
ago, at the instance of the provincial authorities, the home Government gave a construction
to the st Article which closes all bays, whatever be their extent, against our citizens for fishing
purposes. It is true they have been permitted to fish in the Bay of Fundy. This permission
is conceded to them by the British Government, as a matter ot favor, but denied as a right,
The Government excludes them from all the other large bays.

Our construction of the convention is that American fishermen have a right to resort to
any bay and take fish in it, provided they are not within a marine league of the shore, As
you negotiated the convention referred to, I shquld be much pleased to be favored with your
views on the subject. ,

I have the Lonor to be, &e.,’

W. L. MARCY.
The Hon. Ricuarp Rrss,

Sydenham, near Philadelphia.
The value of his communication is thus dealt with in the brief
used before the Halifax Commission :

Mr. Rush, who negotiated the Treaty of 1818, in a letter to Secretary Marcy, dated 18th
July, 1853, says: '

* These are the decisive words in our favor. They mean no more than that our fisher-
men, whilst fishing in the waters of the Bay of Fundy, should not go nearer than three miles
to auy of those small inner bays, creeks, or harbars which are known to indent the coasts of
Nova Seotia and New Brunswick. To suppase they were bound to keep three miles off from
a line drawn from headland to headland on the extreme outside limits of that bay—a line
which might measure fifty miles or more, according to the manner of drawing or imagining
it—would be a most unnatural supposition, ' o

“ Similar reasons apply to all other lsrge bays and gulfs. In signing the treaty we
believed that we retained the right of fishing in the gea, whether called a bay, gulf, or by
whatever name designated. OQur fishermen were wajting for the word not of exclusion but
of admission to these large outer bays or gulfs.”

This reasoning of Mr. Rush evades the question. He admits the right of exclusion from
some bays, but can only say as to larger bays (not defining or even describing what he means
by larger bays) that it 1s not to be supposed the right of fishing in them would be signed
away by the American negotiators, a supposition, howeve:, which, it appears, Mr. Webster
and other American statesmen did entertain and express.

Senator Soul¢, in the Senate, 5th August, 1852, referring to the words of Mr. Webster
already cited, said : - e '

“1s England right? If we trust the Seoretary of State, in the view which he takes of her
claims, it would seem as if the terms of the letter of the treaty were on her side. This Mr
Webstsr peremptorily admits, while others but debate it upon mere techaicalities of lan
guage. ' I I

“After quoting from Webster, Senator Soulé continued :

4 Here the whole is surrendered ; there is no escape from the admission. It was an
oversight to make so large a concession to England. The concession was then made, was it
not ?, if so, the dispute is at an end ; and yet it were a hard task to justify the summary pro-
cess through which England has sought to compel us to compliance with the concession, par-
tioularly as-she had, to say the least of it, suffered our fishermen to haunt the Bay of Fundy,
by express allowance in 1344,” . . . . - .

On 12¢h August, 1852, Senator Butler, though expressing a desire to m.ke further inquiries

into the subject, said: ~ 7 oo
‘ # We cannot go beyond the Treaty of 1818; and that what is a British bay? What is
one of the bays and harbors of Great Britain?”. .. ' :
- And after speaking of the clear concepsions :tp American fishermen on some of the
coasts, bays; &c., ot Newfoundland, Senator Butler adds: - ‘ o

“ But so far a8 regards the Bays of Novs Scotia. gnd New Brunswick;, we have no right
under the terms of the treaty to fish in them'if they can be regarded as British bays.”

On 14th August, 1852, Senator Seward, answering the members of the Senate who had
criticised the passage above quoted from Mr. Webster, said :
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#] cannot assent to the force of the argument of the honorable Senator from Louisiana.
1 am the more inclined to go against it, because I think it is getting pretty late in the dayto
find the Secretary of State wrong in the technical and legal construction of an instrument,
Let us test the argument. The honorable Senutor eays that where the government occupies
both sides of the coast, and where the strait through which the waters of the bay flow into
the ocean is not more than six miles wide, then there is dominion over it.

% Now, then, the Gut of Canso is & most indispensable communication for our fishermen
from the Atlantic Ocean to the Northumberland Straits and to the Guif of Saint Lawrence,
for a reason which any one will very readily see by referring to the map; yet the Gut of
Canso is only three-quarters of a mile wide, I should be sorry to adopt an argument which
Great Britain might turn against us, to exclude us from that important passage. * * *

“ Again | recall the honorable Senator's argument, viz:

“ Two things unite to give & country dominion over an inland sea. The first is, that the
land on both sides must be within the dominion of the government claiming jurisdiction ;
and then that the strait is not more than six miles wide; but that if the strait is more than'
six miles wide, no such jurisdiction can be claimed.

% Now, sir, this argument seems to me to prove too much. I think it would divest the
United States of the harbor of Boston, all the land around which belongs to Massachusetts or
the United States, while the mouth of the bay is six miles wide. It would surrender our
dominion over Long Island Sound —& dominion which, I think, the State of New York and
the United States would not willingly give up. It would surrender Delaware Bay ; it would
surrender, I think, Albemarle Sound, and the Chesapeake Bay; and I believe it would surr-
ender the Bay of Monterey, and perhaps the Bay of San Francisco on the Pacific coast.”

Senator Tuck, during the same debate, said :

¢ Perhaps 1 shall be thought to charge the Commissioners of 1818 with overlooking our
interests. They did so, in the important renunciation which I have quoted; but they are
obnoxious to no complaints for so doing. In 1818, we took no mackerel on the coasts of
British possessions, and there was no reason to anticipate that we should ever have occasion
to do so. Mackerel were then found as abundantly on the coast of New England as any-
where in the world, and it was not till years after that this beautitul fish, in a great degree,
left our waters. The mackerel fishery on the provincial coasts has principally grown up since
1838, and no vessel was ever licensed for that business in the United States till 18u8.
The Commissioners in 1818 had no other business but to protect tha cod fishery, and this
they did in a manner generally satisfactory to those most interested.”

It has been already mentioned that Great Britain, in making the
concession to the American fishermen, in regard to the Bay of Fundy,
declared that a privilege, and not a right, was conceded. Notwithstand-
ing that the right was claimed on the part of the United States, Her
Majesty’s Government has adhered strictly to this position. In the case
of all bays other than the Bay of Fundy, Her Government has refused to .
concede the privilege, and has enforced its views although no seizures
were made. ‘

Lord Aberdeen made this clear at thg outset, in a letter to Mr,
Everett, dated 21st April, 1845 :— )

Tn the meantime, however, the undersigned thinks it expedient to guard himself against
the assupmtion of Mr. Everett, that it may have been his intention by his note of the l0th
ultimo, to include other bays on the coasts of the British North American Provincoy, in the
relaxation which he therein notified to Mr. Everett, as to be applied henceforward to the Bay
of Fundy. That note was intended torefer to the Bay of Fundy alone.

In every instruction which has been issued by Her Majesty’s
Government down to the present time, care has been taken to guard
against the assumption that the right to exclude American fishermen
from the bays had been yielded. The Government of Canada has taken
the same course in the instructions which have been given to its officers
engaged in the Fisheries Protective service.

The Bay of Chaleurs has been the subject of judicial decision in Can-
ada. Inthe caseof Mowatt vs. McFee, 5 Supreme Court of Canada Reports,
p. 66, the question arose, whether or not under the Imperial Statute, 14-
15 Vic., c. 63, regulatiug the boundary line hetween the formeér Province
of Canada and New Brunswick, the Bay of Chaleurs was a part of the
territory or territorial waters of Canada, and within the operation of the
Canadian Fisheries Act, 31 V. ¢. 60. The judgment of the Supreme

Court of Canada contains the following words:—

. 'The Tmperial Statute 14 and 15 V. c. 63, makes the boundary line hetween Old Canada
and New Brunswick produced from the mouth of the Mistouchs River at its confluence with
"the Restigouche down the centre of the stream of the Restigouche to ite mouth in the Bay of .
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" Chaleurs, on thence through the middle of that bay to the Guif of St. Lawrence, so that the
whole of the bay is within the present boundaries of the Provinces of Quebec and New
Brunswick, and within the Dominion of Canada and the operations of the Fisheries Act.

It will be seen by reference to the protocols of the Treaty of Ghent
and the declaration of the Commissioners, Messrs. Holmes and Barclay,
p. 489 of Hertslett's collection of treaties, that the Bay of Fundy (and
Passamaquoddy Bay, which is part of it) was treated as a British bay,
and that certain islands therein were treated exceptionally and declared to
belong to the United States. This could not have been had the Bay
of Fundy been other than a British bay.

I1,——SCOPE OF RESTRICTION.

It will be seen from what has been already stated, that the article
proposed by ike American plenipotentiaries was not so restrictive as the

one finally adopied. Thewords were :—

That the American fishermen shall be permitted to enter such bays and harbors for the
purposes only of obtaining shelter, wood, water and bait.

The words adopted were:—

That the American fishermen shall be permitted to enter such bays or harbors for the
purposes of shelter and of repairing damages therein, of purchasing wood and obtaining
water, and for no other purpose whatever.

It has been suggested on the part of the United States Government,
that the permission which was sought in reference to bait, in the Amer-
ican proposal, was a permission to catch such fish as was used for bait
in the bays and harbors. It seems difficult to concur in that view,
when it is considered how stringent the restrictions were against the
inhabitants of the United States taking, drying or curing fish on or
within three miles of any of the coasts, bays, creeks and harbors. If
the object had been to reserve permission to fish for bait, it would doubt-
less have been inserted as a qualifying clause to the renunciation of the
right to take, dry or cure fish, as by the use of the words “excepting
for bait.” Moreover, anyone acquainted with the pursuit of fishing is
aware, that if a permiesiou to the American fishermen to catch bait had
been reserved, the restriction against fishing would have been practically
useless. The right would have been secured to the fishermen of the United
States to enter freely, at all times, the bays and harbors, and to engage in
ﬁshing, and the impossibility of distinguishing between the fish that
should be caught for bait and the fish that should be canght for com-
mercial purposes, would have rendered all the provisions of the treaty .
nugatory. It is difficult to suppose that when the American plenipoten-
tiaries were making the renunciation of the right to take, dry or cure
fish, on our coasts, they were seeking to insert a qualification which
would have rendered the renunciation absolutely unimportant.

It has been suggested, against- this view, that the fisheries which
were pursued on our coasts 'vere the cod-fisheries, and it would therefore

" have been easy to distinguish between the catching of fish that could be
used for bait and the catching of- such lar«rer ﬁsh as the cod. While it
is true that the cod fishery on our - coasts was then a very 1mportant~
one, and while it is true that the cod fishery was probably one of the
'1mportant subJects kept in view by the plenipotentiaries on both sides,
itis by no means to be supposed that the mackerel ﬁshety was so unim-
‘portant as to be overlooked and left unguarded '
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In the year 1811, immediately preceding the war, the mackerel in-
spected in Massachusetts amounted to 19,632 barrels. The catch was,
of course, not confined to the United States’ coasts, their fishermen at
that time, having the right to resort to the British coasts as well.

In the three years of the war, 1812, 1813 and 18 14, the aggregate
quantity inspected in Massachusetts did not reach 11,0J0 barrels. In
1815, 8116 and 1817, the three years following the war, and preceding
the treaty, the aggregate quantity inspected reached 84,397 barrels.
These figures are taken from Sabine’s report.

It appears from the official documents of the United States, that the
same vessels were accustomed to catch both cod and mackerel. For in-
stance, by the circular of the Controller of the Treasury in 1824, it was
declared that the bounty could not be given to vessels catching both
cod and mackerel, but only to those exclusively devoted to the catching
of cod; and in 1832, a second circular was issued, indicating that
vessels under mackerel licenses might, notwithstanding the permit to
“ touch and trade,” be liable for Customs duties, on supplies purchased
abroad, and perhaps even on the fish with which they should return.

It will be seen that the permission to obtain bait, was inserted by
the American plenipotentiaries in their proposal among the enumerated
things, other than fish which they were to be at liberty to obtain on our
coasts, ‘“ shelter, wood, water and bait.”

The British plenipotentiaries struck out the word ‘ bait,” inserted
the word “ purchasing ” before the word * wood,” the word “ obtaining ”
before the word “ water,” and made the prohibition as to all other pur-
poses more explicit and emphatic than it was in the American article.

All these changes were made, evidently to secure greater definite-
ness and precision, and yet it is contended on the part of the United
States, that precision was not obtained at all, and that the definite ex-
pressions, so carefully inserted, are to receive a construction which indi-
cates that some hidden meaning was intended which the plenipoten-
tiaries on both sides refrained from expressing.

In the memorial of the United States to the Emperor of Germany

(before mentioned) we find these words, referring to another treaty:

Finally and above all : there is a principle which not only controls the interpretation ot
treaties, bat the results of investigation in every branch of human knowledge. A theory
which implies confusion and contradiction is at once to be rejected, of two rival theories, that
which most nearly reconciles-all phenomera is to be preferred, the theory that reconciles all
apjearances and all circumstances is 10 be received as true. The interpretation of the-
treaty implies that the British, who exclusively draughted it, sowed the seeds of future dis-
gension in the very instrument by which they proposed to settle every boundary question
for ever, that among the negotiators of the treaty there were those who duped, and those who
were duped. ,

It may fairly be urged, therefore, that both by insisting upon the
omission of the word * bait,” and by the insertion of the words * and for
no other purpose whatever,” the plenipotentiaries went as far as language
could go, to secure the exclusion of American fishermen from our coasts
for everything but the mere right of asylum. '

It has been repeatedly said on the part of the United States, that
it would have been an unreasonable and unheard of proceceding to stip-
ulate that vessels and men engaged in so harmless and useful an industry
‘as fishing, should be excluded from the waters of a friendly power, that-

‘the taking of fish upon our coasts must have been the only object of the :
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prohibition, and that the words * for no other purpose whatever ” must
have meant, for no other purpose in relation to the taking, drying or
curing of fish.

In the first place, it may be remarked, that if that were the only
object to be served, the words were unnecessary. The taking, drying
and curing of fish within three miles of our coasts, bays, harbors, rivers
and creeks had already been prohibited in words as strong and plain as
the language admitted of. In the next place, the contention that a harm-
less pursuit like fishing, was not to be surrounded with such restric-
tions as to make the fishing vessels a forbidden class, overlooks all the
important facts connected with the history of the fisheries in British
North America. It disregards the fact that these fisheries, and the var-
jous establishments which were created in order to make them secure
and casy of access, such as Halifax and Louisburg, were the objects of
war for a long serics of years between Great Britain and France—a war
in which the people of New England actively participated. It over-
looks the fact, that at one time the fisheries of British America were
declared to be of more value than all Canada, and that the reduc-
tion of the stronghold of Louisburg, on account of its being, to a certain
extent, the key to the fisheries and to the Gulf of St. Lawrence, was
declared in England to be a sufficient recompense for all the disasters
which the arms of England had sustained on the continent. From the
time when the thirteen colonies separated from the Empire of Great
Britain the competition and rivalry between the United States and the
British American fishermen was intense, and was made the more so by
the presence, in British North America, of thousands of loyalist refugees
who were anxious to invoke the British power against the enjoyment,
by the former colonists, of any rights in or about the British territories.

Innocent and laudable although the pursuit of fishing was, the
result of this rivalry was to restrict American fishermen as a forbidden
class on the coasts of British North Amenca, and after the lapse of thirty-
five years between the close of the Ievolutlonary war in 1783, and the
making of the Treaty of 1818, the fishermen of British North America
had learned that if the Umted States’ fishermen were not to be allowed
to participate in the British American fisheries, they must be excluded -
by such express words as would make their presence on the coasts of
British North America unlanul except in cases in which the law of
humanity required that they should be permltted to enter. .

Stringent as the regulations were, as to navigation laws, it was
intended to insert in the Treaty of 1818 a stlll more stringent provision
against the entrance mto our bays, harbors, &c., by foreign fishermen.
Much has been sald in recent correspondence on the part of the
Umted States as to the unreasonableness of proscribing entrance by
~ American hshermen for any. other than the four enumerated _purposes.
It has been said to be an absurd constructlon that a vessel would
. violate the Convention- by “ entermg a port to post a letter,” “tosend a
telegram,’ G to buy a newspaper,” _“ to.obtain a physician, in case of
1llness " “ora surgeon in.case of. acmdent ? “to bring off a passenger,”

- “or even to lend ass1stance to the 1nhab1tants ~ The answer to all this
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is, that while all these purposes might be perfectly innocent, thoy were
to be forbidden, becanse they could so casily be made a pretext for the
continuned presence on our coasts of United States' fishermen—the con-
tinued presence which would render the surveillance of police enor-
mously expensive and useless after all.

It is comparatively easy to ascertain whether a fisherman resorts to
our bays and harbors for shelter, or for repairs, or for wood, or water.
The condition of the weather, and of his vessel, will establish the truth
or error of his excuse, but if it were allowed to be a sufficient answer in
all such cases, that the visiting vessel, perhaps really in pursuit of the
fish, and unsuspecting the presence of a cruiser, was resorting to our
coasts to * post a letter,” “to send a telegram,” “to take a passenger,”
“to obtain a physician,” &ec., it would be impossible to discriminate
between the cases in which suchan excuse was justifiable and those in
which it was simply feigned.

The plenipotentiaries took a higher, and, indeed, the only effectual
way of accomplishing the desired object, by using langunage which
admitted of no misunderstanding, unless a misunderstanding is created
for them by resort to artificial and ingenious doctrines of construction.

The plenipotentiaries moreover, made their article plain and
explicit with the object of preventing subterfuge and equivocation, both
on the part of subsequent construers of the treaty, and on the part of the
fishermen themselves in their nuse of the privileges conceded to them, by
the adoption of the closing words of the article—* they shall be under
such restrictions as may be necessary to prevent their taking, drying or
curing fish therein, or in any other manner whatever abusing the privi-
leges hereby reserved to them”—the privileges, namely, of fishing on
certain coasts, as in Newfoundland, and of entering bays and harbors in
other parts of the Provinces.

It has been said that if the right of asylum was the only right
intended to be reserved to American fishermen, it would have been
unnecessary to insert a stipulation to that eflect in the treaty, becanse
such asylum is allowed by the usage of nations.

It will be remembered, however, as has been already stated, that
as regards the British American coasts, the American fishermen were
an excluded class, and it was probably desired to make it plain that the
right of asylum was not taken away, when so much else was taken
away, by the sweeping prohibition. Moreover, it was not uncommon
to stipulate, in treaties for the right of asylum, as many instances
show. 7

It has been erroneously stated that the inshore fisheries alone were
the subject with which the negotiators had to deal, and that, therefore, its

-restrictions must be taken as applicable only to them. Thence it is
argued that norestriction as to the purchase of bait for the cod fishery was
intended. Thecod fishery, at'the time when the convention was being -
negotiated for, and before, was actively pursued by both American and
Colonial fishermen. They had the advantages of an extensive market, im-
proved vessels and outfits and skilled labor and, besides all this, tha policy
of the United States wasto give a bounty totheir fishermen. Complaints
against the severity of the competition which resulted were rife in all
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the Provinces. From 1815 to 1818 the bounty paid in the United States
to cod fishermen rose from $1,811 to $148,915. After the convention
it gradually rose to $314,149 in the year 1838. In 1814, from the Island
of Newfoundland alone were exported about 1,200,000 quintals, valued
at more than $12,000,000, (Sebine, 230). Referring to the difficulties
which occurred in the enforcement of the convention Schuyler, in his

work on “ American Diplomacy,” says :—

It will be seén that most of these difficulties arose from a change in the character of
the fisheries, Cod, being caught on the banks, were seldom pursued within the three-mile
limit, and yet it was to cod, and perhaps halibut, that all the early negotiations had refe-
rence.”

Messrs. Rush and Gallatin, in their letter of 20th October, 1818, to
the Secretary of State, admit that they had in view the effect that the
renunciation would have on the deep sea fishery. They said they con-
sidered the renunciation only applied to the distance of three miles from
the coasts, but they add : * This last point wvas the more important, as
“ with the exception ofthe fishing in open boats, within certain harbors,
“it appeared * * that thefishing ground on the whole coast of Nova
“Scotia is more than three miles from the shore, whilst on the contrary it
“is almost universally close to the shore on the coast of Labrador. It is
“ in that point of view that the privilege of entering the ports for shelter
“is useful, and it is hoped that with that provision a considerable portion
“ofthe actnal fisheries on the coast ” (NovaScotia) * will, notwithstanding
“the renunciation, be preserved.” Anunals of Congress, 1819, p. 1527.

Mr. Dwight Foster, agent of the United States, said at the Halifax
Commission : It was the codfishéry and the whale fishery that called
¢ forth the eulogy of Burke over ahundred years ago. It was the codfishery
“and the whalefishery for which the first and second Adams so strenuously
“contended. P. 1592, Halifax Commission Papers. (American edition.)

Mr. Bayard was probably mistaken when he said, in his letter to the
British Minister, at Washington, 10th May, 1886, “ as it is admitted that
“the deep sea fishing was not under consideration in the negotiation of
“the Treaty of 1818,” &c.

The United States' authorities contend that the privilege of entering
the bays and harbors for the four enumerated purposes is a privilege
greater than that enjoyed by the ordinary vessels carrying the flag of
the United States, in this tespect, that it is the privilege to enter without
Customs dues and without observing any Customs restrictions, and they -
assert that their trading Vessels enter as a matter of right. (Confidential
memo. for United Stdtes’ -Commissioners under the Joint High Commission.)
Without conceding this, but using ‘it for the present as an illustration,
it will be ‘seen that the restrictions against American fishing vessels
resorting ‘so fréely, for the four enumerated purposes, to our bays and

‘harbors must necesSarily have béén precise, in order to avoid even an
'mfractlon of the Customs laws, to say hothing of the preservation of the

' ‘fisheries. ~

Tt is clalmed ‘howevér, on the part of the (xovernment of Canada,
as has'been before stated, fhat the ¢ p‘nvﬂewe ” thus alluded to was
simply a contintation of the “right of asylum,” and not a specml privi-
lege conferred on 2 speral cliss ‘of vésbels This right of asylum is

“gdmitted by neutral powers; even in tiiie'of war, to the armed vessels
of the belligerents. |
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The following quotation is from the supplemental argument of Mr.
Evarts before the Tribunal of Arbitration at Geneva, in August, 1872 :—

What is the doctrine of thie law of nationsin regard to asylum,or refuge,or hospitality,
in reference :0 the belligerents at sea during war ? The words themselves sufiiciently indicate
it. The French equivalent of “ reliiche forcée " equally describes the only situation in which a
neutral recognizes the right of asylum and refuge, not in the sense of ship-wreek, I agree. but
in the sense in which the circumstances of ordinary navigable cavacity to keep the seas, for
the purposes of the voyage and the maintenance of the eruire, render the resort of a vessel
to a port or portssuitable to, and convenient for, their navigation, under actunl and bona fide
circumstances requiring refuge and asylum.

It scems clear that from reasons of public policy, well established
and defined, the American fishing vessels were, as to the coasts of the
Dritish North American Provinces, a specially prohibited class. The
American contention that the right of entry was to be superior to all
restrictions and regulations, would have made them a specially privi-
leged class.

Various arguments as to the general extent and character of the
prohibitory clause of the convention having thus been suggested, it is
proposed to insert here some more extended observations on the right to
purchase bait which is claimed for the United States’ fishermen.

—————

RIGHT TO ENTER TO OBTAIN BAIT, &c.

The claim of the United States to have its fishing vessels enter
Canadian bays and harbors for the purpose of obtaining bait, ice and
other supplies and transhipping their cargoes in British waters is re-
sisted upon two grounds, namely, that there never was any treaty or
stipulation in the nature of a treaty conferring this privilege, and that
the Convention of 1818 expressly prohibits them from entering for
any purpose whatever other than that of obtaining wood and water,
or for shelter and repairs.

The contentions of the United States are mainly these: First;
“The prohibition in the Convention of 1818 was in effect repealed or
superseded by subsequent commercial arrangements "’ ; and, second, “It
is inhospitable and unneighbourly not to permit its fishing vessels to
cnter our bays and harbors, notwithstanding the Convention of 1818.”

First.—There never was any treaty, or other, provision conferring
upon the American fishing vessels this privilege. It will not be denied
that there is no express stipulation conferring it. The most that is con-
tended for is that under the treaties or enactments relating to commercial
intercourse between the two countries the fishing vessels are entitled
to the privileges granted to trading vessels of the United States in the
harbors of the British North American Provinces. ‘

Up to 1830 the United States had no commercial privileges for any
ofits vessels in the ports of the British North American possessions. In
a letter from Mr. Daniel Manning, the Secretary of the Treasury of the
United States, to the Ilon. Perry Belmont, dated February 5, 1887, he
says: “Tam advised and concede that up to President Jackson's pro-
“ clamation of October 5th, 1880, set forth on page 817 of the 4th vol-
“ume of the United States Statutes at large, this Government had not
‘“even commercial privileges for its vessels in Canadian ports. We had
“guch privileges as colonists, we lost them as colonists, we regained
“them in 1830 by an arrangement of legislation finally concerted with
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“ Great Britain, which was the result of an international understanding
“ that was in effect a treaty, although not technically a treaty nego-
‘“ tiated by the Presidert ratified by the Senate signed by the parties
“and the ratification formally cxchanged by them.’—49¢h Congress, 2nd
Sess., No. 4087, p. 20.

He says in the same letter: “The Treaty of 1818 secured to our
“ fishermen what, up to that tire, they did not have as a treaty right,
‘*“ which was, admission to Canadian bays or harbors for the purpose of
“ ghelter, and of repairing damages therein, of purchasing wood and of
“ obtaining water, and for no other purpose whatever. As colonists we

“had those rights, but as colonists we lost them by just rebellion.”—
Ib. p. 19.

By reference to the provisions of the Treaties of 1794 and 1815 it
will appear that while the subject of commercial intercourse between
the United States and the British Possessions in Europe is expressly dealt
with, the British possessions in America are not provided for. The
Treaty of 1794 as to commercial privileges provided that it should * not
extend fo the admission of vessels of the United States into the seaports,
harbors, bays or creeks of His Majesty’s said territories in America.”

When the Convention of 1818 was framed, an aitempt was made

to place the commercial intercourse between the two countries upon a
permanent basis.

The American Secretary of State instructed Mr. Grallatin in a letter
of 22nd May, 1818, as follows:—

“The other interests which the President hopes may be adjusted by
“this negotiation are :—

“1. The intercourse with the British colonies in the West Indies
“and North America. You are well acquainted with the failure of the
“attempt to extend the Convention of 1815 to this intercourse at the
“negotiation of the convention, and at a subsequent period, when four
“ additional articles were proposed on the part of Great Britain, a cop
“ of which you have. There wasreason to believe that Lord Castlereag
“ was personally well disposed to a more liberal expansion of the col-
“ onial intercourse, although the Cabinet was not entirely prepared for
“it. The manner in which he has recently avowed a liberal commercial
‘“ principle in Parliament, and the approbation with which that avowal
“ was received, the obvious, though not declared, bearing which those
* gentiments had hoth upon the South American contest and upon the
“ relations between the United States and the British colonies, the free
“ port Acts which we understand have been introduced into Parliament,
“and are even said to have passed, strongly amd concurrently indicate
“ that a change has taken place in the policy of the Cabinet on this sub-
“ject; and we hope that now is precisely the favorable time for takin
“advantage of it. Our own Navigation Act may, perhaps, contribute to
*“the sameeffect ; and even should it operate otherwise, and confirm them
“in their obstinate exclusion of our vessels from those ports, as it will
“ make their exclusion from ours to the same extent reciprocal, it leaves
“us the more free to agree to the renewal of the Convention of July, 1815,
“if nothing more can be obtained.”—Annals of Congress, 1819, p. §08.

The American Plenipotentiaries, therefore, at the Third Conference, -
17th September, 1818, submitted a proposal in the following terms :—

. “ ArmicLE C. -

“And vessels of the United -States shall, in like manner, have
“liberty to import from any of the aforesaid ports of the United States,
“into any of the aforesald ports within the said Provinces of Nova -
% Scotia and New Brunswick, any of the articles, the growth, produce, or
“ manufacture of the said United States, the exportation of which from
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“the said United States to the said provinces shall be allowed in British
“vessels, and the importation of which into the said provinces from
“ every other foreign couniry or place shall not be enlirely prohibited ;

“ And vessels of the United States shall have liberty to export from
“the said provinces to the said United States, gypsum and grindstones,
“the produce or manufacture of the said provinces; and they shall
“likewise have liberty to export, in the same manner, any other article,
‘“of the growth, produce or manufacture .of the said provinces, the
“ exportation of which to every other foreign country shall not be
“entirely prohibited.”

In Article D will be found the British proposals on this subject,
submitted at the fifth conlerence, 6th October, 1818.

The result of these negotiations, and the reason of the failure to in-
corporate any stipulation on the subject in the Convention of 1818,
appears from the following letler from the Secretary of State to Mr.
Rush, one of the American Plenipotentiaries :—

“ DEPARTMENT OF STATE,
“ WASHINGTON, Tth May, 1819.

“ S1R,—From the documents transmitted by Mr. Gallatin and you,
“ yelating to the negotiation of the commercial convention of the 20th
“ Ocjober last, it appears— A

‘That, at the third conference, a dranght of two articles was pro-
“ posed by the American Plenipotentiaries for regulating the commercial
“ intercourse between the United States and (1) the British Islands in
“the West Indies, and (2) the Provinces of Nova Scotia and New Bruns-
“ wick, in North America.

“That, at the fifth conference, the British Plenipotentiaries offered
“ the counter-project of an article for the intercourse between the United
“ States and Nova Scotia and New Brunswick ; and, at the eighth con-
“ ference, an article for that between the United States and the British
“ West Indies.

“ That, in presenting this last article, they stated that they could
“not consent to sign an article upon that subject unless the American
“ Plenipotentiaries would accede, in substance, to the article proposed at
“ the fifth conference concerning Nova Scotia and New Brunswick, and
“ {0 an article proposed by the British Government on the 19th of March,
‘1817, concerning the trade between the United States and the Island
“ of Bermuda.

“ And that the American Plenipotentiaries, not feeling themselves
“ authorized by their instructions to sign the West India article, as pro-
“ posed by the British Plenipotentiaries, agreed to take the whole ques-
“ tion, ad referendum, to their government.”—1bid, p. 1582.

These attempts having failed it was not until 1830 that the negoti-
ations carried on by President Jackson, through Mr. McLane on the part
of the United States, and Lord Aberdeen on the part of Great Britain,
resulted in an arrangement which, up to the present, governs the com-
mercial intercourse between the United States and British North Ameri-
can possessions. This is embodied in a Proclamation of the President,
and in an Order in Council of the British Government. :

The Proclamation, after recital, directs that “ British vessels and
“ their cargoes are admitted toan entry in the ports of the United States,
“ from the islands, provinces and colonies of Great Britain, on or near.

“ the North American continent, and north or east of the United States.”
—Congressional Debates, 1830, p. cxci. .

The Order in Council is in the following terms: H

“And His Majesty doth farther, by the advice aforesaid, and in the
“ pursnance, of the powers aforesaid, declare that the ships of and be-
“longing to the United States of America may import from the United
“States aforesaid, into the British possessions abroad, goods, the produce
of those States, a2.d may export goods from the British possessions abroad,
t0 be carried to any foreign country whatever ~—Ibid p. cxciii.
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The proceedings before the Fishery Commission which sat at Hali-
fax under the Washington Treaty, 1871, clearly show that the privileges
now in dispute were enjoyed under no treaty or agreement between the
two countries.

The American Counsel secured from that tribunal an important
decision on the bait and transhipment questions.

The matter at issue can be shortly stated: Did the Washington
Treaty of 1871 confer upon the United States’ fishermen the privileges of
purchasing bait, ice, supplies and transhipping cargoes in British
waters, as was contended on the part of Great Britain, and if so, what
price should be paid for them?

The British case claimed compensation for the privilege of access
to the shores for purposes of bait, supply, &c., including the all
important advantage of transferring cargoes, which enables American
fishermen to double their profits by securing two or more full fares
during one seagon.

In the answer filed by the United States to the British case, it was
said :

“Suffice it now to observe that the claim of Great Britain to be
“ compensated for allowing United States’ fishermen to buy bait and
“ other supplies of British subjects finds no semblance of foundation in
“the treaty, by which no right of traffic is conceded. The United
“ States are not aware that the former inhospitable statutes have ever
“ been repealed—their enforcement may be renewed at any moment.”
~—Proceedings of Halifax Commission, Vol. I,p. 123.

“That the various incidental and remprocal advantages of the
“ treaty, such as the privileges of trafiic, purchasing bait and other sup-
“ plies, -are not the subjects of compensation, because the Treaty of
“ Washington confers no such rights on the inhabitants of the United
“ States, who now. enjoy them merely by sufferance, and who can, at any
“time, be deprived of them by the enforcement of exisiing laws or re-emact-

“ment of former oppressive statutes.”—Ibid p. 136.

The Counsel for Creat Britain msmted that these advantages were
concéded by the Treaty of Washmgton, 1871, as incidental to the en-
- larged rights to fish thereby granted, or that they were not conceded at
all. The Counsel for the United States failed to point ont any stipula-
tion whatever, existing between the two countries, under which their
people enjoyed these privileges. The proclamation and Order in Coun-
¢il of 1830 were never mentioned. They resisted the contention that by
implication the Washington Treaty secured to the United States these
advantages, and preferred tae alternative that they were not conceded
at all, at least not by any express stipulation.

Mr. Foster, Agent for the United States, said: “The Treaty of Wash-
‘“ington confers upon us no right Whatever to buy anything in Her
“ Majesty's domlmons "—Ibidp. 1541,

And after a reference to the Tleatles of 1794 and 1815, which it is
quite ‘clear did not secure' what was a.ttempted to be secured in 1818
and was only.secured in 1880, he sald

* Grentlemen, such I understand to.be the footmn' on whxch com- -

* mercial intercourse stands between.the two countries to-day, if there is
“any treaty that governs commierce between the British North American
“Provinces and the ‘United States. "And if this is not the case the re- .
~ ““lations.between the two.'countries stand upon that comity and com-
“mercial freedom whlch exist between allmwhzed countries.—Ibid, 1542,
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Mr. Dana, Counsel for the United States, said :—

“May it please your honors, it is clear to our minds that the
“ Treaty of Washington does not give us those advantages. That sub-
“ject has been elaborated by the Agent of the United States and by
*my learned friend (Mr. Trescot). In the first place it has been said in
“ answer to that contention, or rather it has been suggested, for it was
“not said with earnestuess as if the counsel for the Crown thought it
“ was going to stand as an argument, that those were treaty gifts to the
* United States, and though they could not be found in any treaty, yet
“they were necessarily implied in the Treaty of Washington. Tuake the
“‘Treaties of 1783, 1818, 1854 and 1871, and they are nowhere referred to
‘“according to any ordinary interpretation of language. The only argu-
*‘ment I can perceive is this: You have enjoyed those rights. They do
“ not belong to you by nature or by usage, and must, therefore, e treaty
“ gifts ; though, we cannot find the language; yet they must have been
“ conferred by the Treaty of 1871 and the Treaty of 1854. May it please
“ this learned tribunal, we exercised all those rights and privileges be-
“fore any treaty was made, except the old treaty which was abolished
“by the war of 1812. Almost the very last witness we had on the stand
“told your honors that before the Reciprocity Treaty was made we were
“buying bait in Newfoundland, and several witnesses from time to time
“ have stated that it is a very ancient practice for us to buy bait and sup-
“ plies and to trade with the people along the shore, not in merchandise
“as merchants, but to buy supplies of bait and pay the sellers in money
“or in trade as might be most convenient. Now, thatis one of those
“ natural trades that grow up in all countries ; it is older-than any treaty,
“it is older than civilized states or statutes. Fisheries havebut one his-
“tory. As soon as there are places peopled with inhabitants, fishermen
“ o there. ‘The whale-fishermen of the United States go to the various
“islands of the Pacific which are inhabited, and get supplies. ‘I'obe sure
“ the whale fishery does not need bait, but the fishermen get supplies
“ for their own support and to enable them to carry on the fishery, and
“they continue to do so until those islands come to be inhabited by more
“civilized people. So it is with the Greenland fisheries Then come
“ restrictions, more or less, sometimes by treaty and sometimes by local
“ statutes, which the foreign governments feel themselves obliged to res-
“pect ; if they do not, it becomes a matter of diplomatic correspondence,
“ and might be a cause of war.”—Ibid, 1572.

“If your honors shall say that by the Treaty of 1818 the United
“ States did not renounce those rights, and did not notice them one way
““or another, that is sufficient for us. 1f your honors shall decide that
“go far as fishing within three miles is concerned, the United States re-
“nounced the right to purchase anything except wood, then we submit
“ that the right of purchasing anything else has not been granted to us
“by the Treaty of 1871, and therefore we cannot be called upon tomake
“ any compensation. _

“We are satisfied that the United Statesare permitted by the British
“Government to do those acts, whether it be from comity, from regard
“to the necessities of fishermen, from policy, or from some other reason,
“1 lnow mot, and so long as we are not disturbed we are content. If
“ we are disturbed, the question will then arise, not before this tribunal,
“but between the two nations, whether we are properly disturbed by
“ Great Britain ; and if we should come to the conclusion on both sides,
“ that there being a dispute on that subject which should be properly
“ settled, then it is to be hoped that the governments will find no difh-
“culty in settling it ; but this tribunal will discharge its entire duty
“when it declares that under Article 18 of the Washington Treaty no
* such rights or privileges are conceded to the United States.”—1Ibid, 1584

The Cominissioners consequently held that compensation could not
be awarded for commercial intercourse between the two countries, nor
for the advantages of purchasing bait, ice, supplies, &c., nor for the per-
mission to tranship cargoes in British waters. ‘

Sir A. T. Galt, one of the Commissioners, as if to cmphasize the
position {aken by thé United States, said, in the opinion given by him: -
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“ But I am now met by the most authoritative statementas to what
“ were the intentions of the parties to the treaty. There can be no stronger
“or better evidence of what the United States proposed to acquire
“under the Washington Treaty than the authoritative statement which
“has been made by their Agent before us here, and by their counsel.
“We are now distinctly told that it was not the intention of the United
“ States, in any way, by that treaty, to provide for the continuation of
“these incidental privileges, and that the United States are prepared to
““take the whole responsibility, and to run all the risk of the re-enact-
“ment of the vexatious statutes, to which reference has been made.

“I cannot resist the argument that has been put before me, in refer-
“ence to the true, rigid, and strict interpretation of the clauses of the
“Treaty of Washington. I therefore cannot escape, by any known rule
“concerning the interpretation of treaties, from the conclusion that the
“contention offered by the Agent of the United States must be acquies-
“ ced in. :

“There is no escape from it. The responsibility is accepted by and
“ must rest upon those who appeal to the strict words of the treaty as
“ their justification. I therefore, while I regret that this iribunal does
“not find itself in a position to give full consideration to all the points
“ that may be brought up on behalf of the Crown, as proof of theadvan-
“ tages which the United States derive from their admission to fish in
“ British waters, still feel myself, under the obligation which I have in-
“ curred, required to assent to the decision which has been communi-

“ cated €0 the Agents of the two govermments by the president of this
“tribunal.”

The United States counsel were willing, rather than admit the
right of Great Britain to compensation, to have the American fishing
vessels found their right to such important privileges upon the very
vague references to sufferance or custom, or to be excluded altogether.
They preferred to admit that during the periods covered by the Treaties
of 1783, 1854 and 1871 they had enjoyed these privileges, not as inci-
'dental to the enlarged rights to fish thereby conferred upon them, but,
without any leave or license, and zhat merely to escape the consequence
of the British contention that they must pay for the twelve years' period
covered by the Washington Treaty.

The contention that the United States has not enjoyed these privi-
leges, by virtue of any stipulation or custom, is supported by the attitude
taken by the British authorities. . ‘ o

Under the Treaty of 1783, which was afterwards abrogated such privi-
leges may well have been allowed, as incidental to the right to fish.
But, immediately on its termination, the fishing vessels of the United
States were excluded from the bays, harbors, &c., of the British North
American Possessions. o :

~ Lord Bathurst, in a letter to the Governor of Newfoundland, dated
1%ith June, 1815, says: o ‘

“On the declaration of war by the American Government, and the

‘ consequent abrogation of the then existing Treaties, the United

- States forfeited, with respect to the fisheries, those privileges which

“are purely conventional, and, (as: they: have not been renewed by

“ stipulation in the present Treaty), the subjects of the United States

“ can have no pretence to any right to fish within the British jurisdic-

. “'golllx{ or to use the British territory..for purposes connected with the
“ fishery. - , ‘ . L

- “Such being the view taken of the question of the fisheries, as far

-“as relates to the United States, I am commanded by His Royal High-

“ness the Prince Regent, to instruct you to abstain most carefully from
- “any interference with the fishery, in which the subjects of the Unitcd
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“ Sates may be engaged, cither on the Grand Bank of Newfoundland, in
“{he Gulf of St. Lawrence, or other places in the sca. At the same time
“you will prevent them, except under the circumstances hereinafter
“ mentioned, from using the DBritish territory for purposes connected
“with the fishery, and will exclude their fishing vessels from the bays,
“ harbors, rivers, crecks and inlets of all His Majesty’s possessions. In
“ case, however, it should have happened that the fishermen of the
¢ United States, through ignorance of the circumstances which affect
“ this question, should, previous to your arrival, have already com-
“menced a fishery, similar to that carried on by them previous to the
“late war, and should have occupied the British harbors, and formed
“ establishments on the British territory, which could not be suddenly
* abandoned without very considerable loss; His Royal Highuess the
“ Prince Regent, willing to give every indulgence to the citizens of the
“ United States, which is compatible with IHis Majesty’s rights, has
“ commanded me to instruct you to abstain from molesting such fisher-
“men, or impeding the progress of their fishing during the present
“ year, unless they should, by attempts to carry on a contraband trade, -
“ render themselves unworthy of protection or indulgence. You will,
“however, not fail to communicate to them the tenor of the instructions
“you have received, and {he view which His Majesty’s Government
“ take of the question of the fishery, and you will, above all, be careful
“10 explain to them that they are not in any future scason to expect a
“ continuance of the smue indulgence,”—(Brit. and For. State Papers, Vol.
11, p. 1172)

Rear Admiral Milne gave the following instructions to Captain
Chambers, the Commander of Iis Majesty’s ship “ Dee,” dated 12th
May, 1815

“ On your meeting with any foreign vessel fishing or at anchor in
“any of the harbors or crecks in His Majesty’s North American provinces,
“or within our maritime jurisdiction, you will seize and send such
“vessel so trespassing to Halifax for adjudication, nnless it should
“clearly appear that they have been obliged to put in there in conse-
* quence of distress ; acquointing me with the cause of such seizure, and
“every other particular, to enable me to give all information to the
“ Lords Commissioners of the Admiralty.”—Annals of Congress, 1819,
». 1499,

In a report from Captain Chambers we find the following lan-

guage :— ,
8th June, 1817.

“ S1r,—In compliance with your order of the 12th ultimo, I sailed
“ from Halifax on the 30th ultimo, but did not meet or reccive any intel-
“ligence of foreign fishing vessels bein% within our jurisdiction until
“the 3rd instant, when, being oft the Isle Maten, I was informed that
“ the whole of the banks to the westward (off Cape Sable and Shelburne)
“were fished by American schooners; and that they continually resorted
“ to the creeks on this coast in order to catch their bait, clean their fish, -
“ wood, water, &c. ; this, of course, is highly detrimental to theinterest
“ of the industrious fishermen on this coast. I was also informed that
“ the intricate harbors of Cape Negro and Ragged Island were their
“resort most evenings, several %oing in; but more particularly on
“Saturdays, when they remain till Monday, to procure bait for the en-
“suing week. At the former place they had not been well received;
« at the latter, I suspect, much encouragement had been given them by
“an individual. * * * |

“I beg further to state that, without the use of our harbors, it.
« appears impossible for any foreigners to carry on successful fishing on
“ this coast, which fishing has much injured our fishermen ; and I have
« gvery reason to believe that considerable smuggling of tobacco, shoes,
« &c., 1s carried on by their boats. - I beg leave to enclose a list of the
« detained vessels, and also to inform you that, from some of the Ameri-
« cans attempting to tamper with some of our boats’ crews, and the
“ riotous conduct of others, I have been obliged to take precautionary
“ measures to prevent any of the vessels being run away with.” :
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Mr. Monroe, in a letter to Mr. Adém‘s, August 18, 1816, says:

“ At the commencement of our conferences, Mr. Bagot informed us of
“ an order which had been issued by Admiral Griffith to the British
. ““cruisers, to remove our fishing vessels from the coasts of those pro-
“ vinces, which he would endeavor to haverevoked pending the negoti-
“ation. His attempt succeeded. I shall endeavor to have this revo-
“ cation extended, so as to afford the accommodation desired until the
“ negotiation is concluded.”—Annals of Congress 1812, p. 1479.

From 1823 until the Reciprocity Treaty in 1854 the fishing vessels
of the United States were excluded from British North American
bays and harbors by the ships of Great Britain and her Colonies. Many
were seized and condemned, some for fishing within the three mile limit,
but many on the ground that they were anchoring or hovering inshore
during calm weather, without any osteusible caunse, having on board
ample supplies of wood and water, cleaning and packing fish inside
of the bays, purchasing bait, and preparing to fish.

This will be seen by reference to the correspondence in Senate
Doc., 1851-52, Vol. 10, No. 100, and the report of Sabine on the Fisheries.

In 1852, the Hon. Joseph Howe, Provincial Secretary of Nova Scotia,
in a letter to the Commander of the Revenue Cruiser “ Responsible,”
dated 28th August, 1852, said :

“81r,—I have to acknowledge the receipt of your letter of the 23rd
“ instant, and to acquaint you in reply to your enquiry, that no Ameri-
“ can fishing vessels are entitled to commercial privileges in provincial
“ ports, but are subject to forfeiture if found engaged in trafic. The
“ colonial collectors have no authority to permit freight to be landed
“from such vessels, which under the convéntion can only enter our
“ ports for the purposes specified therein, and for no other.”—Journals of
House of Assembly, 1853, Appendiz 4, p. 141.

Again, after the determination of the Reciprocity Treaty, fishing
vessels were warned off and seizures made. The “J. H. Nickerson ”
was condemned for entering the Bay of Ingonish for the purpose of
procuring bait. ... B

- After the termination of the Treaty of Washington the contention
was again prominently raised in the case of the “ David J. Adams,” seized
at Digby, for purchasing bait, ice; &c: . -

- It will thus be: seen that whe‘nei_rer there has been no treaty con-
ferring larger fishing privileges than those conferred by the Convention
of 1818, the British and Colonial authorities have disputed the claim of
American fishing vessels to have access to our bays and harbors for pur-
poses other than, that of obtaining wood; water, shelter or repairs.
. . -Theclaim wasresisted on many grounds. The colonial fishermen
- complained of being * supplanted by, American fishermen, even upon the
~ ‘“very shores of the British dominions.” They considered it wasnot fair
to compel thiem to ¢orme into competition with men who had an advan-
tage over them in ‘Selling’ their catch ini the American market. . They
"complained of the “ pre-océupation of British harbors ‘and. creeks in
“ North Atinérica by the fishiing vessels of the United States.” . The colon-

ists likewise had reason to complain of. the clandestine introduction of
 prohibited goods into the British colonies by American vessels, ostensibly

~ éugaged in'the fishery trade, to the great injury of the revente, and to .
legitimate trade, .
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The United States also claims that the Order in Council of 1830,
passed under the authority of the Imperial Act of 1825, chap. 113,
qualified the Convention of 1818 and the Imperial Statute of 59 Geo. III,
chap. 88, passed to make that convention operative. This contention
was never raised previously to the discussion of the seizures which have
taken place since the termination of the Washington Treaty.

In the course of the argument before the Halifax Fishery Commis-
sion, this Order in Council was never mentioned. The claim now is,
that fishing vessels are entitled to procure bait, ice and other supplies,
and to tranship cargoes in our ports because commercial privileges were
extended by that order to American trading vessels.

It may be well to notice, 1st. That never once in all the corres-
pondence previously to the negotiations, which resulted in the arrange-
ment of 1830, is the subject of fishing vessels mentioned. 2nd. That
under the statutes of the United States’ fishing vessels were not allowed
to engage in trade, even in their own ports, and that they have been
forfeited for engaging in trade in foreign ports. The exceptional case
of holding a permit to “ touch and trade,” will be dealt with hereafter.
3rd. Immediately before and after the changes of 1830, litigation
and public discussion took place in both countries in respect to the
seizure of American fishing vessels in the bays and harbors of the
British North American possessions.

The Convention of 1818 deals specifically with fishing vessels and
their rights and privileges in British waters. Is it possible that Mr.
McLane, who was charged with no duty in respect to the fishing ves-
sels, who never referred to them in his correspondence, who knew that
the fishing vessels of the United States were not allowed by its
statutes 1o engage in trade, conld have intended to embrace within the -
scope of his arrangement a subject which was then a mooted matter,
and to have intended a repeal of the prohibitory terms contained in the
Convention of 1818 ? That Lord Aberdeen could have intended to dis-
turb that Convention is impossible. Apart from the intention of the
two Governments at that time, it can hardly be contended that the
Order in Council related to vessels other than those importing goods
into, or exporting goods from, the British possessions.

That order was connected with a proposal made on the part of
the United States that if Great Britain would open its West Indian ports
1o United States vessels the United States would open its ports to British -
vessels coming from the West Indies, and also to the vessels coming
from the British North American Provinces to United States ports.

The quid pro quo was not that if Great Britain would open its
North American ports on the continent to United States vessels, the
United States vessels would open its ports to contiuental North American
vessels, but it was that if Great Britain Would give American vessels °
liberty to engage in the West Indian trade, thc United States being '
moved thereto by its desire to partiéipate in the West Indian trade,
would open its ports to both West Inchan vessels and continental British -
North American vessels.
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Mr, Cushing says:

“ But the arrangementnegotiated by Mr. McLane, under the instructions
“of Mr. VanBuren of the 20th of July, 1829, was not in the form of a
“ treaty between the two governments. Conn'ress volunteered fo pass a
“law for opening our ports without havmo- any assurance that Great
“ Britain would open hers. .Great Britain proceeded in such form and
“ to such an extent as she pleased, then to open her Colonial ports to us
“by a mere Order in Council revocable at will. In the same way our
“own Act of Congress is rovocable at the will of Congress. It was on
“ both sides, at any rate on ours, an experiment which we saw fit to try
“on both sides withount entering into.any stipulations on the subject
“ obligatory either in their nature or in time. "—Cushing’s Rep of 1842.

A repeal of the specific terms of the Convention of 1818 was not
effected.

Maxwell in his book on the construction of Statutes, page 212,
says i—

“It is but a partlcular application of the general presumption
“ against an intention to alter the law beyond the immediate scope of the
« Statute, to say that a general Act is to be construed as not repealing a
“particular one, that is, one directed towards a special object, or a specml
“class of objects. A general later law does not abrogate an earlier
“gpecial one by mere implication -Generalia specialibus non derogant,
“ the law does not allow the exposition to revoke or alter, by construc-
“tion of general words, any particular Statute Where the words may
“have their proper operation without it. It is usnally presumed to
“ have only special cases in view, and not particular cases which have
“Dbeen already otherwise prowded for by the special Act, or what is the
“same thing, by a local custom.”

, But the Order in Council is not mconsxstent with the Convention of
1818 It will be remembered that at the time the Convention was framed,
the American Plenipotentarics were anxious to remove the system of
non-intercourse which then existed between the two countries. They
proposed in addition to the stringent provision, relative to the exclusion
of vessels from entering our bays and harbors, a clause applicable to
trading vessels, giving them: commercial privileges as broad as those
subsequently contained in the Order in Council of 1830. The clause
proposed, so far as the same related to. exportation izom British Colonial
ports by United States vessels, was in the following terms :—

“And they” (vessels of -the. United -States), “ shall likewise have
“liberty to export, in the same manner, any other article of the growth,
“produce or manufacture of the said provinces, the exportation of which
“to any other foreign country shall not be entirely prohibited.”

* It will be noticed what a close resemblance this language bears to
the language contained in the Orderin Council. The American pleni-
potentiaries would hardly have proposed to insert in the Convention of
1818, side by side with the first clause prohibiting American fishing
vessels from coming into our bays, harbors, &c., a further clause per-
mitting them'to comein. It could not have been intended to insert in the
same’ Conventlon, two clauses mconslstent with each other, and yet 1t1s "
‘coutended that a similar clanse in the Order in Council of 1830, is incon- N
sistent with-the. terms of - the Conventlon -of 1818, and has in eﬁ'ect .
superseded it.. . Quoad this subject. v

The Imperial Act of. 1825 w}nch gave Hxs Majesty power to pass, A
~ this Order in Council, and- under ‘which ‘alone the order has a lega.l exis-
tence, contams no - provxsxons whlch enabled the order to <ake a deer o
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scope than it did take—namely to authorize the export of goods to be
carried to foreign countries.

Throughout the legislation of Congress, distinction is made between
fishing and irading vessels. For fishing vessels, they have what is
termed “an enrolment” and “a license” to engage in any particular
fishery. For trading vesscls other tan those engaged in coasting which
have licenses they have a system of registry siinilar to our own.
This distinction is recognized in American decisions. The vessel enga-
ged in the fishery, and licensed therefor, is prohibited from engaging in .
trade, and is subject to a penalty if she infringes that rule.

The following sections of the Revised Statutes of the United States
clearly define the position of vessels engaged in the fisheries :—

Sections 4220, 4319, 4320 4321, 4337, 4361, 4377.

As a fact, they never did engage in trade. While they always were
obliged, in the prosecution of the fisheries, to procure bait, ice and other
supplies, and to enter foreign ports for wood and water, it was always
held, that this was not a violation of their licenses, which permitted
them only to engage in the fisheries, and that it was incidental to this
employmet.

In the case of the “ Nymph,” Ist Sumner p. 516, Mr. Justice Story |
5ay8 i —

“ The uext question is whether the license for employment in the
“ codfishing includes within its scope a license for a distinet employ-
“ ment in mackerel fishery. Notwithstanding the able and ingenious
“ argument of the counsel for the claimant, I am decidedly of opinion
“that it does not. A license to be employed in the codfishing ex vi
“ terminorum cannot include any right or privilege except those which
“ are incidenti and belong to that particular branch of trade. A license
“ confers on the party whatever is necessary and appropriate to that
“{rade; for a right to carry on a business only includes all the usual
“ and customary means by which the end is to be accomplished.” ‘

Then it appears {rom Desty on Shipping, sec. 27, “ merely touching |
“ at or entering a foreign port for supplies or for any purpose other than
“ for trade, is not a violation of the statute.”

It is now contended, that in a provision giving commercial
privileges, fishing vessels which were not allowed to engage in com-
merce, and never did engage in commerce, are included, and that the
parties who negotiated the arrangement intended that ‘they should be
included :—That while they could procure bait, ice and other supplies
as incidental to the employment in the fisheries and were exempt from
the requirements of trading vessels, they were entitled to the privileges
of trading vessels in foreign ports, although not so entitled in their own.

It is claimed that a “permit to touch and trade at foreign ports” =
changes a fishing vessel at home into a trading vessel when shicisina
foreign port. Its use has been explained by an American witness.

Mr. Fitz J. Babson, of Gloucester, Mass., was examined as a wit-
ness on behalf of the Government of the United States, before the
Halifax Commission. His evidence is given in vol. 8, Report of the
Fishery Commission (American) p. 2956,

“ F1rz J. Basson, Collector of Customs of Gloucester, Mass., called
“ on behalf of the Government of the United States, sworn and ex- -
“ amined. '
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. “ By Mr. Trescot :

“ Q. Are you collector at the port of Gloucester 2—A. I am.

“Q. How long have you been so ?—A. Eight years.

“ Q. Is it your duty as collector to issue papers to all vessels going
“ out of Gloucester ?2—A. It is. '

“ Q. What is the character of the papers you issue 2—A. Three
“ lliinds—-domestic and foreign—a register fishing license and coasting
“ license.

“Q. Does theregister or fishing license include the privilege to touch
“ and trade, or is it a special issue 2—A. The privilege to touch and
“ trade is simply what is connected with the fishing license by applica-
“ tion made upon the part of the captain or owner.

“ Q. Explain,what it is 2—A A vessel taking a fishing license and
“ being desirous to touch and trade as part of the trip or the whole of it,
“ applies at the office for a permit to touch and trade, which is a paper
“that is in connection with the fishing license and gives the same
“ power for that one voyage as a register.

* Q. Then, as I understand it, a fishing vessel sailing from Gloucester
“ with the intention to buy bait at Newfoundland, or to buy frozen her-
‘“ ring, would take out, besides a fishing license, a permit to touch and
“ trade ?—A. It would. ‘ ,

“ Q. What is the difference either in cost or in advantage between
“ taking out a permit to touch and trade, and taking a register 2—A. A
“ permit to touch and trade would simply cost 25 cents. In case a
“ vessel under a fishing license wishes to take a register it has to give
* up the license and take out a register, which would cost $2.25. The
“ other expenditures to which the vessel would be liable under a regis-
‘“ ter would be a tonnage tax of thirty cents per ton, and also an hos-
“ pital tex of forty cents per month on each individual member of the
“ crew for the time she had the register.

“ Q. Under a register the vessel would have to enter and clear at
¢ every port, and that is a certain additional cost 2—A. Yes.

“ Q. Take a Gloucester vessel that is going fishing and she thinks
‘“ she may want to purchase bait, or, at all events, to go and fish and
“ purchase frozen herring ; if she takes a register, when she returned
* with the cargo she would have to enter and clear, and if she went out
“ fishing she would have to enter and clear every voyage 2—A. Yes.

“ Q. Whereas, if it takes out a fishing license with a permit to touch
‘ and trade she could goand come wihout any further entries 2—A.
‘ Certainly. o 4 o ,

Q. Then those vessels pay none of the duties you refer to 2—A.With
“ a fishing license, with permit to touch and trade, no duties are exacted.

“Q. gWii:h‘regzu‘d_ to the hospital tax. That is paid on every entry ?
“—A. On every entry of a vessel under a register. No hospital tax is
“ exacted from our fishermen. - ‘

“ Q. A vessel nnder a register would have to pay the hospital tax at
“ the port of entry without she had paid it at the port from which she
' cleared 2—A. At every new entry. - : .

. Q. Then a vessel going out of Gloucester, which takes a permit to
“ fouch and trade, would be considered as going on a trading voysge 2—
“ A. Most certainly, it takes it for that purpose.

“Q. With regard to Gloucester vessels that go to buy frozen her-
“ ;}llllg’ %o'they. as a general rule, take a license to touch and trade 2—A.
“They do.. .- ‘ ‘
- “YQ. It gives to the voyage, in the eye of the law of the United
“ States, a trading character 2—A. Most certainly. - o ‘

“ Q. D5 you mean that all Gloucester vessels that go fishing, say for
_ ‘““mackerel, take out permits to touch and trade ?—A. No, only those that
“buy frozen herring.. We have never had occasion to issue permits to
‘““touch and trade to other vessels. The mackerel fishing is conducted
‘“ under a general fishing license.- - - - ST
. ¢ *“Q. Does the permit to tonch and trade confine them to purchase
“herring, or does it authorize them to'do a general trade ?—A. It allows
* “them to trade in the products of any country, wherever they may be
““on its shores, or to which they may go; otherwise they would be liable
- * o confiscation and seizure for trading under a fishing license. =~ .
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“ Q. Then, as far as the permit goes, a vessel goes out under it, say
“ mackerel fishing ?2—A. Yes.
“Q. And when it buys frozen herring it is in the way of trade ?—
“ A. Tt is a commercial voyage.
“ Q. Ts there adrawback allowed on salt used in the fishing business
“ of the United States “—A. There is for all fish taken by American ves-
“ sels a drawback allowed to the amonnt of the duty, eight cents per
“ one hundred pounds. In 1872 the duty was eightecn cents per one
“ hundred pounds, and it has been reduced in the tariff to eight cents
“ per one hundred pounds.”
* * * * *

“ By Sir Alexander Galt :

“Q. In the return concerning lost vessels, do the coasters include
“ the herring fishing vessel?—A. No. The herring fishing vessels all
“ yun under fishing licnses, with permits to touch and trade ; these are
* papers issued from our office, allowing vessels to pursue any business
“under the laws of the United States. The coasting paper and the fish-
“ing license are different papers, confining, of course, those who run the
“ vessels to sail under them, and to do such business as is specified in
“ these licenses. . ,

“ Q. Do vessels which take out fishing and trading licenses fre-
“ quently change their business 2—A. They cannot do so; they are not
“ allowed to do it ; they can only pursue the business for which they
“ take out a license. A permit to touch and trade is given only for one
“ yoyage.

% & If a vessel goes to Fortune Bay with a fishing license, and a
“ touch and trade license, and returns to Gloucester, can she go out
“ again without renewing her license to touch and trade 2—A. A fish-
“ ing license is given for one year; and a touch and trade license for a
“ yvoyage; and at the end of such voyage, the vessel surrenders that
“ permit. This permit is a peculiar paper, intended for that business
“ only.” '

The provisions of the Revised Statutes of the United States, which
provide for the permit to touch and trade, are in the following terms :—

“ Sec. 4364.—Whenover any vessel licensed for carrying on the
“ fishery is intended to touch and trade at any foreign port, it shall
“ be the duty of the master or owner to obtain permission for that purpose
“ from the collector of the district where such vessel may be previous to
“ her departure, and the master of every such vessel shall deliver like
“ manifests and make like entries both of the vessel and of the merchan-
“ dize on board, witlin the same time and under the same penalty as
“are by law provided for vessels of the United States arriving from a
“ foreign port.”

Sec. 4365.—“ Whenever a vessel, licensed for carrying on the
“ fisheries, is found within three leagues of the coast with merchandize of
“ foreign growth or manufacture, excerding the value of five hundred
“ dollars, without having such permission as is directed by the preceding -
“ section, such vessel, together with the merchandize of foreizn growth
“ or monufacture imported therein, shall be subject to seizure and for-
* feiture.” .

The object of the law is manifest. It is to prevent vessels engaged
in the coasting trade and fisheries from becoming the medium of the.
introduction of smuggled goods under ithe security and cover of their
license,.—The Ocean Spray, 4 Sawy, 110. :

It cannot alter the employment or the character of the vessel. The:
vessel remains a fishing vessel, and, as such, comes within the letter and
spirit of the Convention of 1818. It cannot seriously be contended that:
a nation, after entering into a Treaty providing for the exclusion of a
particular class of vessels, can nullify the effect of that Treaty by passing
a statute conferring upon that class of vessels another privilege incidentalﬁ

to the original course of their employmeént, -
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Second.—The Convention of 1818 contains an express stipulation
prohibiting American fishing vessels from entering the bays and harbors
of British North America for any other purpose than that of * shelter and

“of repairing damages therein, of purchasing wood and obtaining
“ywater.”

In order to make the provisions of this Convention effectual, and
to provide penalties for its violation, the Parliament of Great Britain
passed an Act 59 Geo. ITI, chapter 88, before set ont.

It will be observed that the narrow question whether fishing ves-
sels can be condemned for purchasing bait and supplies, &ec., within pro-
hibited waters under the term “ preparing to fish,” (the expression used
in the statute), does not arise. This is the main question in dispute in
the case of the “ David J. Adams” and * Ella M. Doughty.”

Without a Statute it may be admitted that vessels cannot be con-
fiscated and confiscation is claimed in these cases because these vessels
were “preparing to fish,” within the meaning of the Statutes. But
whatever may be said in respect to the construction of the Statute, and
the phrase “ preparing to fish,” it is evident that there can be no doubt
in respect tothe comprehensive negative terms of the Convention.

The law officers of the Crown, in England, on the 25th September,
1852, viz., Sir J. D. Harding, Advocate Greneral, Sir F. Thesiger, Attorney
General, afterwards Lord Chelmsford, and Sir F. Kelly, Solicitor Greneral,
afterwards Chief Baron of the Exchequer, gave an opinion, in reply to
certain questions submitted by Vice-Admiral Seymour, then engaged in
the protection of the fisheries. It and the questions submitted will be

found in the jourﬁals of the House of Assembly for Nova Scotia for 1858,
appendiz 4, pp. 188 to 141.

The parts material to the question are extracted. The memorandum
submitted says: * The fishing vessels of the United States are found in
“ rreat numbers, at Port Hood and adjacent harbors in Cape Breton, New
“Brunswick and those of Prince Edward Island, where they pass their
“ Sundays, and the men land in great numbers, which leads to illegal
“trafficand an undue influence over the inhabitants, and, from their num-
“bers, are beyond control ” ’

“ Such entry not being included under causes admitted by the third
“ clause of 39 Geo. III, chap. 38, can a vessel so offending be seized by
* Her Majesty’s ships for a contravention of the Act 2 Or if she remains
“ or returns after receiving due notice of the illegality of the practice ?
“Qr is the offence only punishable under the 4th clause, by the Colonial
“ authorities, after notice has been given, by imposition of penalty
“ recoverable in the Supreme Court of the Colony ? And how are the
“ offenders tobe detained in the latter case 2"

* * * * * * £

~ * Additional query. I subjoin some queries or points respecting the
“ construction of the convention; which were held doubtful in this Pro-
“ vince when the late instructiongto their vessels were framed. First,—
“ Has an American fishing vessel a right to enter & harbor of Nova Scotia
~ “inserene weather, and afterwards proceed.to sea without purchasing
- wood and water, or is she liable to seizure under existing laws ?”
- In the opinion these questions were answered as follows :— ~ *

# My Lorn,—Wae are.honored with your Lordship's commands, signified in Mr. Adding:
ton’a letter of the 16th instant, stating that with reference to the Queen's Advocate's letter
of 80th July last, reqiesting to be furnished’ with - certain documents relating to the North .
“American tisheries, Yo enable the law officers of ' the Crown to furnish Your Lordship with a
‘réport upon certain points connected with that subject, he was directed to transmit to us
therewith, twoJetters and their enclosures from the Admiralty and from the Colonial Office

‘containing - tho inforuiation specitied in the Queen’s'Advocate’s letter, above referred to, and

¥
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Mr. Addington is pleased to request that we would report to Your Lordship, at our earliest
convenience, upon the points stated in Vice-Admiral Seymour’s memo., which was referred
to us on the 26th July iast.

In obedience to your I o:dchip’s commands, we have the honor to report that :

First.— We are of opinion that the commanding officers of Her Majesty's ships or vessels
are empowered to scize fishing vessels only in the cases mentioned in the 2nd section of the
50th George I1i, c. 3K, viz., if’ found fishing, or to have been fishing, or preparing to fish,
within the prescribed limits ; and that they do not require any commission from the Governor,
or officers administering the Government of the Colonies, to carry out the stipulations of the
Convention of 1818: bul thal they may, by virtue of their instructions, enforce the terms of
the convention by interrupting intruders, warning them off, and compelling them to desist
from fishing,

Secondly,— With respect to the resort of fishing vessels of the United States to British
harbors, in violation of the convention, but without the taking, or curing, or drying of fish,
we are of opinion that vessels so offending eannot be swized by Her Msajesty’'s naval officers,
but that such oftence is only punishiable under the 4th section of the Statute 59 Geo. 1[I, cap.
38 ; whether persons so offending may or may not be :letasined during the proceedings
depends upon the local law of each colony.

We are also of opinion that, independently of the express provisions of the statute,
vessels so offending may be warned ofl, and, in default of obedience, may be compelled to
depart by the exvrcise of whatever force is reasonably necessary for that purpose, and this
may be done, either by the Governor, or those acting under his orders, or by the commanders
of lier Majesty’s ships acting under the instructions to Sir George Seymour. :

If it be deemed expedient that a power to seize vessels in such case should be conferred
upon naval officers or others, this must he done by Order in Council.

Thirdly—We are of opinion that neither the drying and curing of fish at the Magdalen
Islands nor the fishing from the shores of those islands (if the persons so fishing are on the
land when fishing) will render vessels linble to seizure for infraction of the Treaty.

Upon the general question as to the right of fishing from the shores of the Magdalen
Islands, we are disposed to agree with the opinion thereon by Sir J. Dodson and Sir Thomas
Wylde in their report dated August 30, 1841, If it should be considered advisable to prevent
the commission of sny such acts upon the Magdalen Islands (which are, in our opinion, in
contravention of the convention), it may be done after warning, and without seizing vessels,
by interrupting the fishermen and compelling them to depart. With reference to the further
or additional querics or points subjoined to the memorandum of Vice-Admiral Sir George
Seymour, we huve the honor to report as follows :—

First (Additioral).—We presame that the harbor of Nova Scotia here referred tois
among the waters forbidden by the Convention. 1f this be 80, & fishing vessel of the TInited
States cannot lawfully enter it at all in serene weather, or otherwise than for shelter. If
such a vessel should enter in violation of the Convention, it may be dealt with, not by
seizure, but by interruption or compelling the fishermen to depart, or by proceeding under
section 4 of 59 Geo. 111, chap. 38.

Second (Additional)—An American fishing vessel, if found either actually fishing or
preparing to fish, or to have been fishing within the prohibited waters, may be pursued by
any officer having competent local anthority under the Statute 59 Geo. L1I, chap. 38, in any
vessel (whether colonial or of Lier Majesty’s navy), beyond the limits of prohibition, and may
be, by any ruch oflicer, seized on the high seas; but we would recommend this course to be
adopted only in very clear cases, and with extreme caution.

Third « Additional)..—We think thut under the Colonisl Act (Nova Scotia), 6 William IV,
chap. 8, and the Urder in Council of June 15, 1836, the right to enforce the observance of
the regulations in question is limited to the oflicers specified in that Act, and to the coasts
of that colony, and that it cannot be exercised beyond those limits by any vessel commis-
sioned by the Governor of Nova Scotia only.

We have, &c.,
(Signed)  J. D. HARDING.
FRED. THESIGER.
FITZROY KELLY.
The Earl of Malmesbury, &e., &c. .

Tt is clear from this opinion (1st), owing to the phraseology of the
Statutes, fishing vessels may not be condemned unless they are  preparing
to fish " within prohibited waters, and it has been held since that this
expression covers purchasing bait, supplies, &c. (2nd). American fishing
vesscls under the terms of the treaty cannot lawfully enter any harbor
in Nova Scotia at all in serenc weather, or otherwise than for shelter.
(The right of entry for wood and water not being in that case in contro-
versy.) (8rd). They can be interrupted and compelled to depart.

The argument has been advanced by an American writer in an article
in the 5th volume of the American Law Review, p. 410, said to have been
written by Mr. Pomeroy, author of a work on International Law. The

language is as follows:—

2, The claim of right lo lie at anchor in the bays and harbors and other territorial walert
Jor the purpose of cleaning and packing fish; or to mrasire bait therein by purchase or bar
ler ; or to prepure lo fish while therein ; or to land and franship cargoes of fish.

Al of these acts are plainly unlawtul, and would be good grounds for the confiscation o
the offending vessel, or the infliction of pecuniary penalties. The treaty stipulates
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# American fishermen shall be admitted to enter such bays and harbors for the purpose of
shelter, of repairing. damages therein, ot purchasing wood, and of obtaining water, and for
10 other purpose whatever.” Even assuming, as has sometimes been urged, that the words
4 for noother purpose whatever ” refer exclusively to matters connected with the business and
process of fishing, the prohibition still covers all the acts enumeraled. To use the bays and har-
bors as places of convenience in which to clean and pack fish, to procure bait, to prepare to fish,
or to land cargoes of fish, would be an invasion of the exelusive fishing rights within the terri-
torial waters secured to British subjects and denied to American citizens. ¢ Preparing to
fish »? if permitted, would render it almost impossibie to prevent actual fishing. ‘When, from
oconsiderations of policy. statutes are made to declare some fical result illegal, the Legislature
uniformly forbids the preliminary steps which are directly connected with that result, lead
up to it, and facilitute its accomplishment. Thus, if Congress should absolutely prohibit the
landing of certain goods in our ports, the United States Government would doubtless listen
with amazement to the complaint from foreign importers that # preparing to land”” was also
prohibited. Al Customs:and revenue regulations are framed upon this theory, 'The pro-
visions of the Imperial and Canadian Statutes making it a penal offence for American vessels
# to prepare-to fish” while lying in territorial waters, seems, therefore, to be a ‘‘restriction
necessary to prevent " their taking fish therein, and for that reason to be lawtul and proper.
We cannot assent to the views upon this particular subject contained in the recent message
of President Grant, , ‘ , :

3. The claim of right lo sell goods and buy supplies, other than wood and water, in the
Canadian poris and harbors. ‘

Information, furnished by.various consuls residing in the Dominion, shows that for a
number of years past our fishing vessels bave been permitted to carry merchandise, enter at
the Custom houses, and buy-supplies other than,wood and water, but that this practice has
recently been stopped, The President of the United States, in his last annual message to
Congress, asserts that the right exists, and recommends measures for its protection This
particular claim has not yet been made the subject of diplomatic correspondence between
the two governments ; but among the documents laid before Congress at its present session
is & consular letter from which we quote :— .

1t (the Treaty of:1818) made.no reference to, and did not attempt to regulate the
deep-ses fisheries, which were open to all the world. * ° * Tt is obvious that the words
¢ for no other purpose whatever,’ must be construed:to apply solely to such purposes as are
in contravention to.the Treaty, namely, to purposes connected with the taking. drying or
curing fish within three marine miles of certain coasts,.and not in any manner to supplies
intended for the ocean fisheries, with which the Lreaty had no connection.”

All this is ciearly a mistake, and if the claims of American fishermen, partially sanctioned
by the United States Executive, rest upon no better foundation, they must be abandoned.
In:fact the stipulation of the greaty in which the clause occurs, has reference alone to ves-
sels employed in deep-sea fishing. It did .not require any grant to ¢nable our citizens to
engage in their occupation outside the territorial limits, that is, upon the open sea ; but they
were forbidden to take; dry, or cure-fish in the bays and barbors. They were permitted,
however, to come into those inshore waters for shelter, repairs, wood and water, “ and for no
ather purpose- whatever.””,.To :what American yessels is this privilege given? Plainly to
those that fish in the'open sea. To say that the clause “for no other purpose whatever”
applies only to acts connected - with ‘taking, drying or curing fish within the three miles’
limit, which scts are in’terms expressly prohibited, is' simply absurd. It would be much
more reasonable to say that, applying the maxim noscitur a sociis, the words  for no other
purpose whatever” are"to be constiued as 'baving reference solely to matters connected
with regular fishing voyages, necessary, convenient or customary in the business of fishing,
;mzl are not to be extended ‘to other acts of an entirely different and purely commercial
nature. ; E

Presiqent Grant declares that so'far as the Canadian claim is founded upon an alleged
construction of the Convention of 1818, it cannot-be acquiesced in by the United States. He
states that during the confersnces which preceded the signing of this treaty, the British
Commissioners. proposed a‘clause expressly prohibiting American. fishermen from carrying
on any trade with British subjects, and from baving on-board goods except stich as might be
necessary for the proseoution of their voyuges. ‘He adds :— o
. % This proposition, which is identical with-the -constinction now put upon the language

“of the convention, was emphatically rejected by the American Commissioners, and there-
upon was abandoned by the British plenipotentiaries, snd article 1, as it stands in the
convention, was substituted.” (3y - - - - .

‘The President has béen misinforméd. -The: proposition alluded to had no connection
with "the privilege given'in the latter part of -article I to.enter bays and harbors for shelter
and other similar purposes; ibut referred expressly and exclusively to the grant contained

_ in the fornier part of the ‘article’of a right to'take, dry,-and cure fish on the coasts and in the
‘bays of Labrador and’ Newfoundland:":“This'is apparent from a reference to the negotia.
tions themselves. 'On September .17, 1818, the ‘American Commissioners submitted their

_first projet of ‘4 treaty. . 'The proposed article relating to the fisheries was nearly the same as

the one 'finally adopted.:including a renunciation of-the liberty to fish- within three miles of

‘other coasts-and bays. The proviso was‘as follows: — -

- ¢ Provided, however, that American fishermen sball be permitted to enter such bays and A

"harbors for.the purpose only of obtaining sheélter, wood, water, and bait.” (1)

* The'British counter projet granted ‘a liberty'to take, dry, and .cure fish on the coasts of
_Nevifoundland and Labrador withia much :narrower Jimits than those demanded by the
_American plenipotentiatiés, :It‘admitied tha fishing: vessals of the United States into other
“bays and harbors ¢ for the purpose of ‘shelter,’ of repairing damages therein, of purchasing
»v;ood,‘ and obtaining water, and*for no other purpose.’. ' It contained also the following
claugsesm = 7T T e e B

~ (3.) President Grant's message, 1870, p. 1. : =" . 0 - s N
© . (4) Am,State Papers,” ‘For.'Rel., Tof;‘-:ed.‘,‘*'183§; Vol 1V, pp. 383-384, protocolof 3rd . °
- .Conierence, Art. A, ‘ ' L e S

rd
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1t is further understood that the liberty of taking, drying, and curing fish granted in the
preceding part ot this article shall not be construed to extend to any privilege of carrying
on trade with any of His Britannic Majesty's subjects residing withm the limits hereinbefore
assigned for the use of fishermen of the United States. And in order the more etlectually to
gumd against smuggling, it shall not be lawful for the vessols of the United States engaged
in the said fishery to have on board any goods, wares and merchandise, except such as may
be necessary for the prosecation of the fishery.” (5)

Messrs. Gallatin and Rush replied, insisting upon a privilege to take, dry, and cure fish
on the coasts of Newfoundland and Labrador within the limits first demanded by them, and
ardded as the last sentence of their letter: *'fhe clauses making vessels liable to confiscation
in case any articles not wanted for carrying on the fishery should be found on board, would
expose the fishermen to endless vexations.” () On the 13th OQctober, the British Commis.
sioners proposed Article 1 us 1t now stands, which was accepted at once, (7.) There was no
discussion of an slleged right of American fishermen to engage in trade, and no further
allusion to the subject. Indeed, throughout all these conferences the American Commis.
sioners were laboring to obtain as extensive a district of territory as possible on Newtound.
land, Labrador and the Magdalen Islands for inshore fishing, and paid little attention to the
privilege—then apparently of small value, but now important—of usin§ other bays and
barbors tor shelter and kindred purposes. ‘The British agents, on the other hand, endeavored
to confine the former grant within narrow bounds, and to load it with restrictions. The
rejected clause, concerning trade and carrying goods, was one of these restrictions, and in its
very terms referred alone 1o the vessels taking, drying, and curing fish on the portions of the
Newtoundiand and Labrador coasts made free to our citizens. It should be noticed that the
proviso tinally adopted omittedd the right originally demanded by the Americans of entering
other bays sud harbors for buit, and is identical with the one at first submitted by the
British plenipotentiaries, strengthened by the addition of the word “whatever” after the
cisuze ¢ for no other purpose.” 1t is evident, therefore, that the British Government is not
estopped from opposing the claim now set up by American fishermen, and sustained by the
Preaident, by anything that occurred during the negotiations preliminary to the treaty.

Daniel Webster, when Secretary of State, published an important

admission :

“It would appear that by a strict and rigid construction of this article, fishing vessels
of the United Siates are precluded from entering the bays or harbors of the British Pro-
vinces except for the purpose of shelter, repairing damages, and obtaining wood and water.”
~Sabine, p. 264.

At the last Session of Congress, a report was presented by the Com-
mittee on Foreign Relations, which was intended to be a complete defi-
nition of the rights of American fishing vessels under the Convention.

In it we have the following conclusions :

Concluding then, from what has been before stated, that there is no serious difficulty
in respect of the question where American fishermen can carry on their ogerations, it would
seem to be easy to know precisely what our fishermen may and may not do in the territorial
waters adjacent to the British dominions.

What they may do may be stated as follows :—

1. They have the liberty to take fish # on that part of the southern coast of Newfound.
land which extends from Cape Ray to the Rameau Islands.” L

2. They huve the right to take fish * on the western and northern coast of Newfound-
laud from the said Cape Ray to the Quirpon Islands,”

3. Also, “ on the shores of the Magdalen Islands.”

4. Also, “on the coasts, bays, harbors and creeks, from Mount Joly on the southern
const of Labrador, to and through the Straits of Belle Isle, and thence northwardly indefi-
nitely along the coast,” subject to any exclusive rights of the Hudson’s Bay Company.

3. The right ! to dry and cure fish in any of the unsettled bays, harbors and creeks of
the southern part of the coast of Newfoundland,” betore described, and of the coast of Lubra.
dor, without interfering with the rights of settlers, &c.

6. The right of Awmerican fishermen, in their character as such, to enter the bays and
harbors of Great Britain in America for the purpose (a) of shelter, (b) of repairing damages,
(¢) of purchasing wood, (d) of obtaining water, and for no other purpose whatever. i

But they are to be under such restrictions in respect of their entry into bays and har-
bors where they are not entitled to fish ¢ as may be necessary to prevent their tsking and.
drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby-
reserved to them.” o

The things that, by this Article, American fishermen must not do are :— ;

1. Fish within 3 mtles of any of the shores of the British Dominions, excepting those
specislly above named. '

2. Enter within this 3-mile limit excep! for the purposes last slated.

The American fishermen, in their character as such, purely, must not enter the prohib--
iled waters other than for the purposes of shelter, vepairing damages, purchasing wood, and
oblaining water, and in doing this they are subject to such reasonable restrictions as shall be.
necessary to prevent their tishing or curing fish in prohibited waters or on prohibited shores,
and thereby abusing the privilege of entering those waters for the necessary purposes stated.~
For. Cov. N, A, Fusheries, 1886-87, No, 2,
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The following is a report from Acting Secretary of State, A. Vail, to
the President of the United States :—

“ DEPARTNENT OF S7ATR, 14th August, 1839.

¢ In obedience to the directions of the President to report to him the treaty stipulations
which bear upon the subject (the seizure of American fishing vessels on the coast of Nova
Scotia) ; the conflicting questions of right, it any, which had arisen under them, and the
nature and circumstances of the cases which have been presented to this Government by our
citizens as infractions of right on the part of the British Authorities, the Acting-Secretary of
State has the honor to state that the only existing treaty stipulations bearing upon the sub-
ject are found in the 1st Article, Convention 1818.

# Under this Article : (1.) American vessels are allowed, forever, to take, d1ry and cure
fish on and along the coasts of Newfoundland and Labrador, within certain limits therein
defined ; (2.) The United States renounce, forever, any liberty before enjoyed by their
citizens to take fish within three marine miles of any coasts, bays, creeks or harbors of the
British Dominions in America, not included within the above limits, 4..e. Newfoundland and
Labrador ; (3.) American vessels retain the privilege (under necessary restrictions to pre-
vent their taking fish) of entering the bays, creeks and harbor of said possessions for the
purposes of shelter, repairing damages, purchasing wood and obtaining water, and for noother
purpose whatever. . .

4 It does not appear that the stipulations in the article above quoted havesince the date
of the Convention been the subject of cooflicting questions between the two Governments.
The rights of the respective parties are so clearly defined by the letter of the treaty as
scarcely to leave room ior such questions of an abstract or genera! character.”

The President subsequently appointed John S. Payne to the com-
mand of a United States vessel to proceed to the fishing grounds. Payne
reported December 29th, 1839, and among other things said :

If the ground maintained by the Americans (fishermen) be admitted it will be ditficult
to prevent their procuring articles of convenience and particularly bait from which they are
precluded by the Convention, and which a party in the Provinces seems resolved to prevent.,
Sen. Doc., 1at Sess., 3:nd Congress, Doo. 10,

Whatever criticisms may have been passed by those interested in
the American contention, on the decision in the case of the “J. H.
Nickerson,” which decided that “purchasing bait” was a “ preparing
to fish,” the expression used in thestalute, the main part of the judgment
to the effect that there was a violation of the terms of the Convention re-
mains unchallenged. - :

The decision was as follows :—

In the Vice Admiralty Court, 1871.
The “ J. H. Nickerson.”

ho 8ir William Young, Judge Vice Admiralty, pronounced the following judgment in the
above cause :— ' :

#This is an American fishing vessel of sevent{ tons burthen, owned at Salem, Massa-
chusetts, and aailin%uuder a fishing license issued by the collector of that port, and dated
March 25th, A.D. 1869. In the month of June, 1870, she was seized by Captain Tory of the
Dominion schooner * Ida E.,” while in the North Bay of Ingonish, Cape Breton, about three or
four cable lengths from the shore ; and it appeared the oﬁense charged against her was that
she had run into that Bay for the purpose of procuring bait, had persisted in remaining there
" for that purpose after warning to depary therefrom, and not to return, and had procured or

purchased bait while there.. This case, therefore, diffars essentially from the cases I have
already deocided. It comes within the charge of preparing to fish—a phrase to be found in
sll the British and Colonial Aots, but not in the Treaty of 1818, In giving judgment 10th
February last in the case of the ¢ A.J. Franklin,"” I referred to the case in hand, and stated
that I would pronounce judgment in this also in a few days, which I was prepared to do.
Tiut it was intimated to the Court that some compromise or settlement might possibly take
" place in reference to the instructions that had been issued from time to time to the cruisers,
". #nd to the negotiations pending between the two Governments, and I have accordingly. sus-
pended judgment until now, when it has been formally moved for. .
. “The same arguments were urged at the hearing of this cause as in the case of the
_ & Wampatuck ” on the wisdom of the Treaty ot 1818, and somesevere strictures were passed on
' the spirit and tendency of the two Dominion Acts of 1868 and [870. To all such arguments
“and strictures the same answer must be given in this as in my former judgments.. The libel-
_ sets out in separate articles these two' acta with the, treaty, and the Imperial Acts of 1819.
-and 1867, all of which are admitted without ‘any questions raised thereon in the responsive

- allegation. I must take them, therefore, bolh on general principles and on the pleading, as

- binding ‘on this court; and it is of no consequence whether the judge approves or digap-

* proves of them. - ‘A judge may sometimes intimate a desire that the enactments he is called

" upon to enforce should be modified or changed ; but until they are repealed in'whole or in

part, they constitnte the law, which it is his business and his duty to administer. - : -
. %Ourpresent enquiry is, what was the law as it stood on the Statute Book on the 30th -

. of Juue, 1570, when the seizure was made? T'he court, as I take it, has nothing to do with - .

‘the instructions of the Government to its officers, and which, if in their possession on that

‘day, might have induced them to abatain from the seizure of this vessel, or may induce the _
o Gtglvseggment now Lo exercise the power. conferred on them by the 19th section of the Acts
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% But beforo pursuing this inquiry, let us first of 11 ascertain the facts as they appear in
evidence. For the prosecution, there were exhibited the examinations duly taken under the
rules of 1859, of Capt. Tory and thirteen of his crew, all of whom were examined on cross.
interrogatories,

% Capt. Tory testifies that he Loarded the vessel at Ingonish, on the 25th of June, and
the master being on shore, that he asked the crew then on board, what they were (ioing
there, and they snid they were after bait, and had procured some while they were there
after cominy in, and wanted more. About an hour after he saw the master, and told him he
bad violated the law, that he had no power 1o allow the vessel to remain, and that he had
better leave. On the 26th ke vessel was still there in the barbor, and Capt. Tory boarded
her and saw fresh herring bait in the ize house; and Capt. McDonald, the master, admitted
that he had procured said bait sinee his arrival; and be afterwards edmitted that he had
violated the law, and hoped that Captain Tory would not be too severe with him ; and as he
promised to leave with his vessel, Captain Tory did not then seize her. She went to sea the
aame night, but on the 30th was found again at auchor in the same place where Captain Tory
boarded her; and judging from the appearance of her deck, that she had very recently pro-
cured more bait, which ha saw the next morning, he seized her. In his cross-examination,
he says that the herrings he saw on the first occasion in the ice-house on bosrd were fresh,
but had been a nigbt or two in the nets, which caused them to be a little damaged ; and
were large, fat herring, and similar to those caught in the vicinity of Ingonish at that season
of the year. ‘The herrings he saw on the second occasion were also fresh, newly caught, with
blood on them, of the same description, except that they were sound.

“'t'his evidence, in its main features, is confirmed by several of the crew. Grant went
into the ice-house by order of his captain, and there saw about five or six barrels of fresh
herring bait and a few fresh mackerel. There were scales of fresh fish on the rails, from
which witness judged that they had taken fish that morning. Captain Tory then seized the
# Nickerson ” and placed witness on board as one of the crew, to take herto North Sydney, the
captain of the % Nickerson " remaining on board. Witness, on the passage, heard said cap.
tain say (and this several of the other men confirm in words to the like effect) that he had
purchased 700 or 800 berrings that morning. He also said that he wanted more bait,~that
it was of no use going out with that much.” McMaster says that on the passage to Sydney,
he heard some of the crew of the « Nickerson ' say that they had bought seven barrels of
fresh herring bait that morning and that they wanted more. Four of the seamen testify to
another conversation with Captain McDonald, in which he said he would not have come in a
second time had he known the cutter was at hand, that all the bait he had would not bait
his trawls once, and that it was not worth while for him to go off to the Banks with that much.
These depositions were taken on the lst of September, 1870, and the only reply is the exami-
nation of John Wills, the steward of the ¢ Nickerson,” taken in October under a commission
at Boston, which undertakes to deny altogether the purchasing or procuring bait,—nullifying
the numerous admissions in proof and supporting the responsive allegation as a whole.
Neither the master nor any of the orew of the ¢ J. H. Nickerson " were examined,and I need
scarcely say that the evidence of the steward alone, as opposed to the mass of testimony I
have cited, is unworthy of credit.

# It being then, clearly established that the “J. H. Nickerson” entered a British port
and was anchored within three marine miles of the coast off Cape Breton, for the purpose of
purchasing or procuring bait, and did there purchase or procure it in June, 1870, the single
question arises on the I'renty of 1515 and the Acts of the Imperial and Dominion Parliaments.,
I this a sufficient ground for seizure aud condemnation? ‘This was eaid at the hearing to be’
a test case,—the moust important that had come before the Court since the termination of the
Leciprocity Treaty of 1854, But it has lost much of its importance since the hearing in
February, and the present aspect of the question would searcely justify the elaborate review
which might otherwise have been reasonably expected. If the law should remain as it is,
and the instructions issued from Downing street on the 30th of April and by the Dominioa
Government on the 27th June, 1870, as communicated to Parl'ament, were to continue, no
future eeizure like the present could occur; and if the Treaty of 1818 and the Acts conse.
quent thereon are superseded, this judgment ceases to have any value beyond its operation
on the case in hand.

“ The first Article of the Convention of 1818 must be construed, as all other instruments
are, with a view to the surrounding circumstances and according to the plain meaning of the
words employed. ‘The subtleties and refinements that bave been applied to it will find little
favor with a Court governed by the rules of sound reason, nor will it attach too much value to
the protocols and drafts, or the history of the negotiations that preceded it. We must assume
that it was drawn by able men and ratitied by the Governments of two great powers, who_
knew perfectly weil what they were respectively -gaining or conceding, and took care to
express what they meant. After a formal renunciation by the United States of the liberty
of fishing, theretofure enjoyed or claimed, within the prescribed limits of three marine miles
of any of our bays or harbors, they guard themselves by this proviso: ¢ Provided, however,
that the American fishermen shall be admitted to enter such hays or harbors for the purposs:
of shelter and repairing damage therein, of purchasipi\vood and obtaining water, and for no’
other purpose whatever. Bt they shall be under such restrictions as may be necessary to
prevent thew taking, drying or curing fish therein, or in any other manner whatever abusing’
the privileges hereby reserved to them.' ‘

» These privileges are explicitly and clearly defined, and to make assurance doubly sure,
they are accompanied by a negative declaration excluding any other purpose beyond the
purpose expressed. 1 confine myself to the single point that is before me. There is no
chayge here of taking fish for bait orotherwise, nor of drying or ouring fish, nor of
obtaining supplies or trading. The defendants aflege that the ¥ Nickerson" entered the
Bay of Ingonish and anchored within three marine miles of the shore for the purpose of
obtaining water and taking ofl two of her men who'had friends on shore. Neither the master
nor the crew on board thereof, in the words of the responsive allegation ¢ fishing, preparing
to fish, nor procuring bait wherewith to fish, nor having been fishing in British waters, within
‘three marine miles of the coast.’ ifad this been proved, it would huve been a complete
"defente. nor would the Court have been disposed to narrow it as respects either water, pro-
visions or wood. 'But the evidence conclusively shows that the allegation put in is untrue,
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The defendants have not claimed in their plea what their counsel claimed at the hearing, and
their evidence has utterly failed them The vessel went in, not to obtain water or men, as
the allegation says, nor to obtain water and provisions, as their witness savs; but to &urohase
or procure bait (which, as I take it, is a preparing to fish), and it was contended that they
had a right to do so, and that no forfeiture acorued on such entering. The answer is, that if
a privilege to enter our harbors for bait was to be conceded to American fishermen, it ought
to have been in'the Treaty, and it is too important a matter to have been accidently over-
looked. We know, indeed, from the State Papers that it was not overlooked,—that it was
suggested and declined. But the court, as I huve already intimated, does not insist upon
that aa areason for its judgment. - What may Le jusily and fairly insisted on is that beyond
the four purposes specified in the Treaty—shelter, repairs, water and wood—here is another
purpose or claim not specified ; while' the treaty itself declares that no such other purpose or
- claim shall be received to justify an entry. It appears to me an inevitable conclusion that
the «J. H. Nickerson,” in .entering the Bay of Ingonish for the purpose of procuring bais,
and evincing that purpose by purchasing or procuring bait while there, became liable to for-
foiture, and upon the true construction of the Treaty and Acts of Parliament, was legally
seized. i
¢ 1 direct, therefore, the usual decres to be filed for condemnation of vessel and cargo,
aud for distribution of the proceeds according to the Dominion Act of 1871.”

The case of the “ White Fawn ” will be referred to hereafter. It
differs from this only in the view taken of the statute and does not deal
with the interpretation of the Convention.

RIGHT TO EXCLUDE.

Third—~It is objected, on the part of the United States, that the
enforcement of the terms of the compact is harsh and unneighborly.

It is not competent for the nation which has negotiated so many
shrewd bargains to say that there was any mistake in assenting to the
terms of this Convention.

Mr. Webster, it seems, thought that there had been an oversight in
connection with this Convention. But it appears that Messrs. Gallatin

“and Rush thoroughly weighed the words of the :renunciation at least.

In a letter of 20th October, 1818, to the Secretary of State of the
United States, after relating that they had insisted on the clause by
‘which the United States renounced their right to fisheries relinquished
by the Convention, they say i— o

We insisted on it, with the view (1) of preventing any implication that the fisheries
secured touswere anewgrant - * -~ * - ¢ (2) f its being expreasly stated
that our renunciation extended only to the distance of three miles of the coasts. This last
point was the- more important as, with- the exception of the fishing in open boats, within

. certain. barbors, it appeared from the communication above mentioned that the fshing
ground on the whole coast of Nova Scotia is more than three miles from the shores, whilst
on the contraty it is almost universally close to the shore on the coast of Labrador. ft is in
that poiut of view that the privilege of entering the ports for shelter is useful, and it is hoped
that with that provision, s considerable portion of ‘ the actual fisheries on tha$ coast (Nova
Scolt.;:‘;))7 will, notwithstanding the ‘renunciation, be preserved. Annals of Congress 1819,

In nearly all of the treaties now existing between the United States
and other nations, two clauses are included, the one enabling their ships
freely to é_ntei the ports and harbors of the other nation, there to carry
on with perfect freedom all kinds of trade; the other securing refuge
for their vessels in distress. . In respect to Great Britain, the Convention.

- of 1818 contains a stipulation providing for asylum forits fishing vessels, -

- but uo treaty or provision--exists which gives those fishing vessels the -
right to enter for any other purpose.... . . .
. Without a treaty or agreément between thetwo nations this privilege -

_cannot -be fcli;inied.‘ “An- eminent writer on International Law, refer-
 ring to the subject of the right to enjoy the fisheries of another country, - -

. Treaty engagements,in ‘such ‘matters; do not-give any other right than that which is.
expressed in the!specific' terms,: although' there may be found, in the recitals of certain -
treaties, recognition ot rights founded on- grounds independent of all treaties. Thus thers
are early treaties betwesn France and England, under which it was agreed that’ the subjects.
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of either Crown might fish anywhere in the seas which separate the two kingdoms during
certain seasons of the year. The legitimate inference deducible from the fact that such
fishery was made a matter of treaty engagement 1s that at other seasons of the' year the
subjects of the two Crowns had not 8 common right of fishing everywhere in those seas.”—
Twiss, Law of Nations, 2nd ed., p. 313.

The following principles in International Law are firmly established :

(1.) Ports and harbors are a part of the territory, and subject to the
exclusive dominion of the state to which they belong, to the same extent
as the land itself.

« Ports and harbors are manifestly an appendage to and even a part of the country, and
are consequently the property of the nation.”— Vatfel, page 129,

(2) Every nation may prohibit or allow commerce with all or any
part of its dominions, may close or open its ports to foreign vessels or
merchandise, and may grant the privilege wholly or partially, condition-
ally or unconditionally.

If anthority is wanted, the following extracts from recognized
authors will be useful :— '

“ RIGHTS OF COMMEROE.

But as every nation has the right, and is disposed to excrcise it, of judging for itself, in
respect to the policy and extent of its commercial arrangements, the genoral freedom of trade,
however reasonably and strongly it may be inculcated in the modern school of political econ-
omy, is but an imperfect right, and necessarily subject to such rogulations and restrictions as
each nation may think proper to prescribe for itself. Every State may monopolize as much as
it pleases of its own internal and colonial trada, or grant to other nations, with whom it deals,
such distinctions and particular privileges as it wmay deem conducive to 1ts interests, The
celebrated English navigation act of Charles 11 contained nothing, said Martens, contrary to
the law of nations, notwithstanding it was very erbarrassing to other countries. When the
United States put an entire stop to their commerce with the world, in December, 1807, by
laying a general embargo on their trade, without distinction as to nation, or limit as to time,
no other power cowmnplained of it; and the foreign Government most affected by it, and
against whose interests it was more immediately directed, declared to our Government that
as # municipal regulation, foreign states had no concern with it, und that the British Govern-
ment did not conceive that they had the right or the pretension to muke any complaint of it,
and that they bad made none.—* Kent's Commentaries,” 12th Ed., Vol. 1, pp. 32 and 33.

Since then a nation cannot have a natural right to sell her merchandises to another that
is unwilling to purchase them, since she has only an imperfect right to buy what she wanis
ot others, since it belongs only to these last to judge whether it be proper for them to sell or
not ; and finally, since commerce considats in mutually buying and selling all sorts of com-
modities, it is evident that it depends on the will of any nation to carry on commerce with
another, or to let it alone 1t she be willingr' to allow this to one, it depends on the nation to
permit 1t under such conditions as she shall think proper. For in permitting another nation
to trade with her, she grants that other a right; and every one is at liberty to affix what
conditions he pleases to a right which he grants of his own accord (37).

Men and govereign states may, by their promises, enter into a perfect obligation with
respect to each other, in things where nature has impo-ed only an imperfect obligation. A
naton not having naturally & perfect right to carry on a commerce with another, may pro-
cure 1t by an agieement or treaty. ‘lhis right is then acyuired only by treaties, and relates
1o that branch of the law of nations termed conventional (Prelim. § 4). The treaty that
gives the right of commerce is the measure and rule of that right.

A simple permission to carry on commerce with a nation gives no perfect right to that
commerce. For if [ merely and simply permit you to do anything, 1 do not give you any
right to do it afterwards in spite of me; you may make use of my condescension as long as it
luxsts, hut nothing prevents me from changing my will. As then every nation has a right to
chuose whether she will or will not trade with another, and on what conditions she is willing -
w do it (§ 92), if one nation has for a time permitted another to come and trade in the
country, she is at liberty, whenever she thinks proper, to prohibit that commerce—to restrain
it—10 subject it to certuin regulations, and the people who before cairied it on cannot com-
plain of injustice. -

Let usoniy observe that nations, ns well as individuals, are obliged to trade together for
the common benetit of the human race, becanse mankind stand in need of each other's -
assistance. (Prelim. §§ 10, 11 and Book 1, § 88,) Still, however, each nation remains at -
uberty to consider, in particular cases, whether it be convenient for Lier to encourage or-
permit commerce ; and us our duty to ourselves is paramount to our duty to others, if one *
nation finds herself in such circumstances that she thinks foreign commerce dangerous to the”
State, she may renounce and prohibitit. This the Chinese have done for a long time together.
But, agam, it is only for very serious and important reasons that her duty to herself should -
dictate such o reserve ; otherwise, she could not refuse to comply with the general duties of
humanity.

37. With respect to commercial intercourse with the colonfes of a parent state of Europe, .
all the European natiuns which have formed settlements abroad have soappropriated the trude
of those seitlemen s to themselves, either in exclusively permitting their own subjects to par--
take of it, or in granting a monopoly to trading companies, that the colonies themselves can.:
noy legally carry on hardly any direct trade with other powers ; consequently the commerce
in those possessions is not free to foreign nations, and they are not even permitted to land in
the country, or to enter with their vessels within cannon shot of the shore, except only in:
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cases of urgent necessity. This has now become generally the understanding and law of
nations as regards ‘colonies, and the ships, &o., violating the rule are liable to seizure."—
Vattel's Law of Nations, Ed. 1858, pp. 39 and 40,

QN THE LIBERTY OF COMMEROE.

Men being by nature obliged to assist each other reciprocally, there exists a sort of
general obligation for them to carry on commeroe with each other. This obligation, how-
ever, is only an imperfect one ; it does not go to hinder a nation to consult its interests ® in
the adoption of certain conditions or restrictions tin the commerce that it finds it convenient
to carry on, Suppose even that one nation has, for a long series of years, carried on com.
merce with another, it is not obliged to continue so to do, if there are no treaties or agree-
mentswhich require it. Still less can ore nation oblige another to trade with it alone. It is
permitted to promise one nation not to trade with such or such other nation ; but, this case
excepted, if two nations think proper to trade with each other a third has no right whatever to
hinder it. In this sense the liberty of commerce is conformable to perfect natural right.”—
Marten’s Law of Nations, Ed. 1802, p.-148. o

*Oaly In cases of absolute neces:ity can one nation oblige another to sell to it & part of its super.
flaity. . Ia time ot peace, the huwmanity of the Europiau powers will harlly ever reduce & oation to
1he necessity of exercising :his right We huave seen Russia permit the exportation of grain tu Sweden
in & season of scarcity in that country, when such expurtatron to other etates was forbiddea.

&The establishment of Castoms and other duties, are not contrary to rigorous right ; neither was
the English Navigation Act.

The admissions of-‘diploma'tis'ts ate to the same effect, as extracts
from their correspondence will show : — '

% Qur right either to open the ports of our colonies or to keep them closed as might suit
our own convenience, our right to grant the indulgence of a trade with those colonies to
foreign powers, wholly or partially, unconditionally or couditionally, as we might think
i){roper and, if conditionaily, on what conditions we pleased was clear.—Letter from Right

on. George Canning to Albert Gallatin, of 26th August, 1820, British and Foreign State
papers, 1826-7, p, 467, ) o . . L

To allow a foreign ship to enter colonial ports at all and upon any terms isaboon * *
* * “The oolonial trade on the contrary by the practice of all nations having colonies is a
trade interdicted as a matter of course unless specifically granted, Ib. p. 471.

. It is, as the undersigned has already said, the unquestionable right and it has within
these few years been the invariable practice of countries having colonies to reserve to them-
selves.the trade within those colonies, and fo relax that reservation only under spocial circun-

_stances and on partjcular occasions..—Canning to Gallatin, 11th September, 1826, 6., 465.
. Foreign nations might equally complain ol. the one interdiction that of trade with the
Mother Country as an innovation, but they have no just ground of complaint, and no other
- nation than the United States has ever complained of the interdiction of trade to the colonies
_ becaude in all ages all nations having colonies have muintained such an interdiction.—~Can-
ning to Gallatin, of 220d September, 1826, 4b., p. 482.. . :

. Every pation has the abstract right generaily, and not in reference to her colonies alone,
* to close or open her ports to forelgn  vessels or merchandise, and to grant the indulgence,

wholly or partially, conditionally or unconditionally. The right has boen and continues to be
exercized ‘occasionally by every nation in the shape of navigation prokibitory and restrictive
laws, often operating unequally on different nations.—Letter from Gallatin to Canning, 22nd
September, 1626, Ib.,p.475. . . .. .

* The right of Great Britain, which is that of every nation, to prohibit or sliow toreign
commerce with any part of her dominions, is unquestionabie. That right, in reference to
her colonies, has never been denied by.the.United States, any mote than with respect to any

. ather part of her possessions; and it is admitted, that she may, within her own jurisdiction,
prescribe the conditions on which. such commerce shall be tolerated, and at her will again
imterdict the intercourse tbus permitted.—Gallatin to Uanuing, 28th September, 1826, 15., 486.
It is the undoubted right of every nation to prohibit or to allow comwerce witn all or
any part of ita dominions, wherever situated, and whatever may be their denomination,
parental or colonial, or the modes of government in the respective ports. It may prescribe
© for itself- the oonditions on which the foreign trade is tolerated, but these conditions are uot
obligatory upon other, nations, unless they in some form assent to them. All such conditions
in'respect to foreign powers are in the nature of proposals which they are as free to accept
_or decline_as the other fput.x was to tender them. It a nation has colonies, it insy unques-
tionably’ reserve to itself exclusively ‘the right of trading with them".—Mr. Clay to Mr.
_. Gallatin, 1_1;!1 l\_'g_vgmbqr,‘k 1826, 16, p. 589. - 2 )

.. In agreement with these anthorities. the argument of Mr. Pomeroy
in the article 5th, “American Law Review,” p. 414, already alluded to, is at
. least foreible: . - - .. . .. o0 .
.% We must fall back, then, upon the accepted doctrines of International Law. Every
* pation has the undoubted right' to prescribe such regulations of commerce carried on in its -
waters, and with its citizens, as it deems expedient, even to the extent of excluding entirely
some or all foreign vessels and merchandise.  Such messures may be harsh, and under some’
.ciroumstances a violation. of. inter-state jcomity, but they are not illegal.. At all events, it
_ does not become a government to complain, which now maintain« a tariff prohibitory as to
many articles, and which 'at one-time-passed:a general embargo and non intercourse Act. -
There seem to, be special . reasons why  the Dominion-authorities may inhibit general com. . -
merce by Americans engaged in fishing. / ‘Their vessels clear for no particular port; they
_ nre pocustomed,to enter.one bay or harbor. after another.as their needs demand ; they might
*'thus carry on & coasting trade ; they'would: certainly- have every opportunity for successtul
-smuggling.”” Indeed this whole subject logitimately belongs to the local customs and revenue
"+ gystem, and pot to the fisheries,."We are thus forced to.the conclusion that Americay fisher-
- men“have uo right o’ enter the baya and harbors in question and sell gouds, or purchase
supplies other than wood and water”.—American Law Review, vol. 5, 9,413, - '
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In a late book npon the subject of International Law by Professor
Pomeroy, edited by Mr. Woolsey, Professor of International Law at Yale
College, 1886, we have much the same opinion expressed. That article
says, 8. 161:—

“ He (the Sovereign) has the right therefore to place restrictions upon the freedom of
commerce of his subjects. He can Frohibit. the importation of certain commodities and the
exportation of others. The power of the sovereign in thisrespect is incontestable, it is recog.
nized by all writers. e may restrain commerce within his state, interdict it entirely to atl
foreigners, or to some only. In & word, he is, in respect to other nations, the sole depository
of the free faculty of commerce.”

A dispute having arisen in 1831 as to the seizure of American vessels,
the * Harriet,” * Breakwater " and * Superior,” for fishing seals on the
shores of the Falkland Islands, the following doctrine was propounded
by the American Chargé d’Affaires, Mr. Francis Bayliss. It must be
remembered that he was clasiming the largest possible privileges for
American fishing vessels.

In a communication to the Minister of Grace and Justice, adminis-
tering the Department of Foreign Affairs, Buenos Ayres, dated the 10th of
July, 1832. He says:—

The ocean fishery is a natural right, which all nations may enjoy in common. Every
interference with it by s foreign power is a national wrong. When it is carried on within
the marine league of the coast, which has been designated as the extent of national jurisdic-
tion, reason seems to dictate a restriction, if, under pretext of carrying on the fishery, an
evasion of the revenue laws of the country may reasonably be spprehended, or any other
serious injury to the sovereign of the coast, he has a right to prohibit it; but, as such pro-
hibition derogates from a natural right, the evil to be an)rehended ought to be a real one,
not an imaginary one. No such evil can be apprehended on a deserted and uninhabited
coast ; therefore, such coasts form no exception to the common right of tishing in the seas
adjoining them. All the reasoning on this subject applies to the large bays of the ocean,
the entrance to which cannot be defended ; and this is the doctrine of Vattel, ch. 23, seo.
291, who expressly cites the Straita of Magellan as an instance for the application of the °
rule. o

As to the use of the ehores for the purposes necessary to the fishery, that depends on
other principles. When the right of exclusive dominion is undisputed, the sovereign may,
with propriety, forbid the use of them to any foreign nation, provided such use interferes
with any that his subjects may make of them ; but where the shore is unsettled and deserted
and the use of 1t, of course, interferes with no right of the subjects of the power to which it
belongs, then it would be an infringement of the right to the common use of the shores, as
well as of the ocean itself, which all nations enjoy, by the laws of nature, and whicl is
1estricted only by the paramount right which the sovereign of the soil has to its exclusive
use, when the convenience or interests of his subjects require it, or when he wishes to apply
it to public purposes. It is true, that he is the judge of this interest, and of the necessity
of usipg it for his public purposes—but justice requires that where no such pretension can
be made, the shores, as well as the body of tnhe ocean, ought to be left common to all.

These principles seem to have dictated the Articles in the Treaties between the United
States and Great Britain.—20 Brit. & For. Papers, 1832-1833, p. 3:0.

PRACTICE OF ALL NATIONS TO EXCLUDE.

All nations possessed of fisheries have insisted, in their Conventions,
statutes and usages, upon excluding altogether from their ishing limits,
the fishing vessels of the subjects of other countries, or, if they allow
them to enter, they have subjected them to regulations sufficiently strin-
gent to prevent their engaging in fishing or encroaching upon ter-
ritorial rights or revenue laws.

By the regulations made under the agreements between Great Bri-

tain and Germany of 1868 and 1874, relative to the fisheries, the access to

fishing waters is rigidly guarded. N o
In the case of the German fishing limits, after carefully bounding

and defining them, it is provided that : : :
English fishing boats are not at liberty to enter those limits, except under the following *
circumstances, namely : o L - B
(1.) When driven by stress of weather or by evident danger; (2) When carried inby -
contrary winds, by strong tides, or by any other cause beg:’n:d‘ the control of the master and
crew; (3. When abliged by contrary winds or tides to beat up in order to reach their fish- -
ing grounds, and when from the same cause of contrary wind or.tide, they could not, it they.'

\
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remained outside, be able to hold on their course to their fishing ground ; (4.) When, dur-
ing the herring fishing season, English fishing boals shall find it necessary to anchor under
shelter of the German coasts in order to await the opportunity for proceeding to their fishing
ground ; (3.) When proceeding directly to any portof the German Empire, open to English-
men for the sale of tish, where the cargo is to be sold.

Fishing boats, not of German nationality, which pass within the limits above mentioned,
without being compelled to do so by any of the circumstances above mentioned, and not
being on their direct way to a port for the sale of fish, will be liable to be turned back, and
in the event of their resisting, or in the event of their being found fishing within the limits
above desoribed, will be arrested and proceeded against before the nearest competent autho-
rity.— Twiss' Law of Nations, p. 315,

On the 11th of November, 186%, a convention was made between
Great Britain and France, relative to fisheries in the seas between Great
Britain and France, ratified 14th January, 1868. _

By Article 82 it is provided that the fishing boats of the one country
shall not enter within the fishery limits fixed for the other country, ex-
cept under provisions similar to those between England and Germany.—
Brit. and For. State Papers, 18661867, Vol. 57, p. 22. S

This convention was a revision of the convention of 2nd of August,
1839 (Vol. 27, p. 988), and of the Regulations of 28rd June, 1848 (Vol.
31, p. 165), which contain equally stringent provisions.

If a vessel was forced within the fishery limits, under the except-
ional circumstances mentioned in these conventions, she was obliged to
indicate her distress by exhibiting a particular flag.

A convention between Great Britain and France, relative to the
rights of fishery on the coast of Newfoundland and the neighboring coasts,
was entered into 14th January, 1857.

The right to parchase bait by the French was made the subject of

an express stipnlation, in the followiixg terms :—

“ French subjects shall have the right of purchasing bait, both herring and capelin,
throughout the south const of Newfoundland, including for this purpose the French islands of
St. Pierre and Miquelon, at sea or on shore, on equal terms with British subjects, without any
restriction on the practice of such fishery by British subjects, and without apy duty or restrie.
tion being imposed either on British or French subjects in respeot of such traffic, or upon the
ex;llox;t7of m;csh bait, on the part bf Great Britain or the Colony.”— Brit. and For. State Papers,
Vol. 47, p. 15. o ' . '

On the 28th October, 1790, a Convention was entered into at San
Lorenzo between the Governments of Spain and England for settling

~ various disputed points relative to fishing, navigation and commerce in
~ the Pacific and Sotth Sess, and at the same place ratifications were
exchanged on the :22nd November following. By this treaty, after
regulating various other points, it was agreed in Article IV as follows :—

Ris Britannic Majesty engages to take the-mos* - efficient measuresto prevent the napi-
gation and fishing of His subjects in the Pacific ocean or in the South Seas from being made
a pretext for {llicit trade with the Spanish’ settlements, and, with this view, it is moreover
expressly stipulated that British subjecta shall no¢ navigate or carry on (heir fisherier in the
said geas within tlhe space of ten leagués from any part of the coasts already ocoupied by
Spaiti.~Hertalett's Collection of Treaties, Vob 2, p. 239, - A

On the 12th February, 1872, the King of Denmark issued an Ordin-
ance containing certain modifications of the Ordinance of June 18th,
1787. Its provisions wereas follows :— T »

-We, Christian IX, &o.; &o., hereby fioclaim that, baving received ihe respectful advice
. of our faithful ‘Althing on-the project Iaid before. it for an Ordinance containing certain
tx_nﬁdiﬁugtiqns of the Ordinance of June 13th, 1787, Chap. 1, &c., we ordain and command as

C follows s s e L L Ty L R

1. 1 the fiehermen of foreign nations ply any kind of fishing near the .consts. of Iceland
williia the limit of ‘the territorial waters,’as ‘settled by
be astablished by special international convention . for.

‘%eneral international law, or as may .
/bg astablisl Iceland, they shall be punished by
fines of from 10 to 200 rix dollars. .. 7~ o ' o

© 1+ 2iThesamepenalty shall be incurrced by foreign fishermen who _take -ashore what they
have caught, whether it be.on the strand iiself or on. the islands and islets near the cossts,

- for'the'purpose of preparing the-fish there: * If any damsge be done thereby'it must be made

.. 8ood besides, aocording to the general provisions of the law. .. ... 0
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3. When foreign fishermen take refuge in a port, notice thereof is to be given without
delay to the local authority, who is to take care that the commercial and customs’ laws be
not thereby evaded or transgressed. 1f it be for the purpose of seeking medical aid for any
disease that has broken out amongst the crew, the quarantine regulations are to be
observed.

For the examination and certification of the respective ship’s papers, 4 skilling are to
be paid to the authority concerned for each ton of the ship's burthen, with an addition of
half this duty if, according to manitesto of December 28, 1836, Sec. Y, the certification be
done by & duly authorized deputy on behalf of the Sysselmand.

‘Iransgression of the provisions in the present section is to be punished by fines to the
amount fixed in Sec. 1.

4. The Antmand shall be authorized to grant to foreign fishermen, through the respective
directors of police, permission to lay up at the following places, namely, Reykjavik, Vest-

manno, Stykkisholm, lsafjord, Akureyri, and Eskefjord, such articles belonging to their

occupation as they have no occasion to take home with them in the interval between two
succestive voyages; they shall not have to pay tounage duty for this, but shall make a
contribution not exceeding 50 rix dollars to the locul charities, and the persons concerned
shall submit to the arrangements which the police director may consider necessary as a
security against trading, with the articles in store, or other abuse of the permission. If the
storekeeper transgress the orders given in this respect, he is to be punished by a fine of
fiom 10 to 200 rix dollars, whilat, if there has been any trading with the goods in szore, the
tonnage duty will afterwards have to be paid. according to the law of April 15, 1834, for the
ship or ships from which they were discharged. The goods in store are liable for the fine
and duty, and the respective authorities have a right to dispose of such part of them as may
be necessaty to produce the amount.

5. All persons who are engaged in the fishing trade from Iceland, whether on their own
account, or as native or foreign companies having establishments there, shall be answerable
for the tonnage duty fixed by the law of April 15, 1854, for the ships which export the produce
of the tishery prepared in Iceland.

6. Legal proceedings on account of the offences specified in tha Ordinance are to be
treated as public police cases. The prescribed fines are to be paid into the provincial
exchequer of Iceland.

7. “1his Urdinance comes into force on the 1at of July, 1872.—British and Foreign State
Papers, 18734, Vol. 65, p. 606,

On the 17th December, 1875, the following proclamation was issued
by the King:~
We Christian 1X, &o., &e., do make known:—

The Althing hus voted and we have by our consent confirmed the following law :—
Art. . When a foreign fishing ship enters any harbor of iceland for refuge, and the

crew wishes or wants to communicate with the inhabitants, the Master of the ship ought,

within 24 hours of having dropped her anchor, to give notice thereof to the master of the
police or the Repstyrer whom it concerns, who ought then to examine the ship's papers, and
to see_that the laws on the commarce and the taxes of the country be not infringed nor
eluded by the crews of such vessels, and if found necessary, to make without delay researches
in this respect.

For the examination of the ship's papers are to be paid to the master of the police or
Repstyrer—in case the vessel has not already, during the same fishing expedition, visited an
Icelaudic harbor where ehe has had her papers examined ~10 ore per ton of the burden of
the vessel; in the opposite case, 5 ore per ton; whereupon the muster roll of the vessel
ought to be provided with a visa that such examioation has taken place, and the duties pre.
scribed have been paid. '

The duties, in such cases where the examination has been made by the Repstyrer on
behalt l?f the master of the police, are to be equally divided between him and the master of
the police.

1f a foreign vessel runs into a harbor in search of medical sssistance against any disease
hroken out among the crew, the laws of quarantine should be applied.

If any foreign vessel, because of ice or tempeatuous weather, is compelled to entera
harbor without any of the crew goininon shore . or having any communication with the
inhabitants, it shall not be necessary to have the ship's papers examined, even if the eaid
vessel remains at anchor until she can run out again without danger. :

{1.—Any infraction of the regulation of this law is subject to penalties of from 10 to 200
kroner, according to circumstances.

11L—The present law is to replace Article III of the Ordinance concerning the fishing
of foreigners near Iceland, &o.,of the 12th of February, 1872, which article is hereby repesled,

Whereto all whom it may concern have to conform. o

Done at Amalienborg on.the 17th of December, 1875, under our royal hand and seal,

[L.S.) CITRISTIAN, R.'

J. NELLEMANY, -
—British and Foreign State Papers, 1874-5, Vol. 66, p. 590.

In 1833 the Government of Peru issued a decree prohibiting foreign
vessels fishing along the coasts, and on the islands of Peru, and declar-
ing that the captains of foreign vesséls who evaded the order should be
treated as smugglers. It was alleged that American vesscls which had
approached them for the purpose of killing whales and scals had com-
mitted great abuses, and, under the pretext: of fishing, had carried ‘on 4
very extensive smuggling trade. The British schooner * Campeadora”
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had, in violation of this decree, been employed, it is alleged, in killing
seals on the desert islands of Lobos, which were distant about ten
leagues from the shore.

Lord Palmerston in a despatch of August 30th, 1836, says:—

It would, therefore, appear that the Peruvian Government have a right to prohibit foreign
vessels from fishing upon the coast immediately adjoining to those islands, as well as upon
the coasts of Peru itself.—Britisk and Foreign State FPapers, 183738, p. 1218.

In 1881 an application was made to the Government of the United
States, by the British Minister, for permission for the fishermen of the
Bahamas to fish on the coast and in the waters of Florida.

The letter of the Governor of the Bahamas to the British Consul at

St. Augustine which was forwarded to the Secretary of State was in the
following terms:—

Nassav, 16th May, 1831,

Sin,~It having been represented to the Governor, by persons interested in Bahama
shipping, that the inhabitants of this colony, in their vessels, were, from time immenmorial,
freely permitted to catch fish and turtle on the cosst of Florida and its vicinity ; that this
custom of such long standing continued iu full operation up o the cession of the Floridas to
the United States, and even then met with no interruption while the intercourse with the
British colonies und the United States was open. I have now the honor, by command of His
Excellency, to inquire of you if there will be any hindrance or objections t3 the Bahama
vessels catching fish or turtle on the coast of Florida and its vicinity, a8 heretofore, now that
the interruption of the intercourse is happily, and:for the mutual benefit of both countries,

restored, .

: . I have, &e.,
. . (Sgd.) C. R. Nesnmimr,

Jaues Baker, Esq.,

: , Deputy Secretary,
His Britannic Majesty’s Consul.
—~From Cong. Docs., 1852-53. Senate Doc. 45, 32nd Con., 2nd Sess., p. 3.

A report from Mr. Duval, Governor of Florida, was elicited by
this application. ' The following is a précis of his report :

(a) That those fisheries were very valuable.. (b.) There are a number of vessels,
generally smacks, from twenty to fifty tons burden, employed solely in that business, and
several persons pursue it, and also the employment of sailors for wrecking in the same ves-
gel. (c.) Difficulties occurred between residents of the Bahamas who visited the coasts in
vessels under the pretext of fishing, and in consequence of the improper conduct of the
former, in & variety of ways, and:among others, in taking vessels across the gulf stream into
Nassau and other places,.for the adjudication of salvage for services rendered on the coasts
and in the waters-and jurisdiction of Florida, the people -of Florida. resolved to force all for-
eigners to forsake these fisheries, and also the wrecking business, No violence was, it is be-

* lieved, committed, but they coalesced and avoided all amicable association with the foreign-
ers, refused to furnish provisions or aid them in any, manner, threw every possible obstacle
in their way, enlorced vigorously the revenue laws of the United States relating to foreign
vessels in such waters, and also the laws regulating intercourse with the Indians, and adopted
many other expedients extremely vexatious to shose against whom they operated. After
rome time, in consequence of the conduct of the wreckers from the Bahamas, the Act of 3rd
March, 1825, entitled: “An Act concerning wrecks on. the coast of Florida,” was passed
b. Congress. No officer had authority or instructions from, nor was any person incited,

" gided or countonanced by, either the national or territorial Governments in driving the fisher-
men and wreckers of the Bahamas from thase coasts, except as to such assistance as was
afforded by the legal' prosecution:in the courts atthorized by the Act of Congress above
noticed. (d.).The Seminoles, by the treaty, were not allowed within fifteen miles of the ses,
but it was found necessary to suffer them to visit the cossts and obtsin fish. ' Upon the
extension of the favor asked for (liberty:to fish), it would be next to impossible to prevent
asgociation belween them and the foréign fishermen, and such intercourse would inevitably
lead to infractions of the laws of the United States in'rogard to tradirg with them, would be
destructive of all government over the indians, and might lead to the most dangerous con.’
sequences. (¢.) ('heck and restraint, aud facilities for detection, apprehension and punishment

existed with regard to citizens of the United States, who might violate the revenue laws of

the United States and other laws of the General and Territorial Governments thatcould not

be imposed upon non-resident-foreigners approaching these coasts in vessels. "lndeed such
xﬂ},- would be aforded to foreigners by the extension of

opportunities, for smuggling especi ' \ ‘
* this privilege,tliat it’could not be prevented: (f.) ‘If the privilege was granted, it was feared
that 1t would again be used as a pretext to enable inteiference and competition with citizens
of tho United States in the business of ‘wrecking, and ‘would lead to collision, disputes and
- difficulties,- and. engender- feelings: calculated 1o disturb the harmony which between two

nations having the same origin, laws and language, should be preserved as a watter net

- momly‘ of ‘reciprocal interest,.but of mutaal ‘pride.” ' .

~ and that either courtesy to the British Government or. the interests of our own renders an ex-

 press.grant or extension of the privileges asked for proper or advisable, it is. trusted that it .

Wil be granted only with conditions that will render thase wlo.use the fishaeries aenable to

If the President, howevei-,gnhbuld dbnoeiv‘o“l.héNaﬁoﬁMGovemmeht possesses the power,

.
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such laws as may be enacted for the regulation of these fisheries, and liable for such equiv
lents rs may he imposed upon them, equally with all athers for such liberty, by our territoria
legislators.”

It appeared, however, as may be seen by a reply to an inguiry from §
the Governor of the Bahamas (see his letter of 27th Januery, 1832), that ; §

There is no law or regulation in force to prevent vessels or cralt of any description, bo&
longing to citizens of the United States, from fishing on the Bahama Banks if they thinl
proper.—Ib., p. 8.

In case it may be thought that there was anything in connection §§
with the wrecking business which was considered objectionable, refer- 3§
ence may be made to the letter of J. D. Westcott, United States Senator,

hereinafter referred to, in which he says:

The wrecking or salvage business is as fair and honest a calling, and as meritorious as :
any pursued in the country, and it deserves encouragement and protection as much as apy

In a letter, dated 31st May, 1847, J. D. Westcott, United States §

Senator, addressed to Mr. Buchanan, the Secretary of State, as follows :

The files of your Department wi:l show that more than once the British Government, at
the instance of the Bahamian cclonial authorities, bave sought to get fiom the Federal Gov.g#
eroment of the United States permission to participate in these employments in our waters§i
and on our coasts ; and have represented the matter as trifling and unimportant. It is not
go. If you will refer to the tiles of your Department—I think in 1831 or 1832—you will find, I8
in my handwriting, an elaborate communication from the then Governor of the territory ofj
Florida, in answer 1o & letter from Mr. Livingston, Secretary of State, upon this subject. The @
British Minister had made application for permission to the Bahamians to fish and catch
turtle on our coasts, which was remonstrated against by the Executive of Florida in decided J§
terms. In Florida it was well understood that the permission, if granted, would afford an g
opportunity to the Bahamians 1o inteifvre in the business of wrecking on our coasts. Inf§
stanceas have occurred since the cession, of vessels wrecked within our jurisdiction, and being
sided by Bahamian wreckers, the property has been taken to Nassau for adjudication of the§
salvage. The Bahamians have been continually seeking to edge themselves into this busi-JB
ness, which was u source of great profit to them before the cession. All the efforts to get 18
permission to tish and turtle, &e., are with an eye to participatiot in wrecking on our coasts, §
or in our waters. [t cannot be expected that our citizens should acquiesce in a permission §§
to foreigners to thus interfere in business, that upon legitimate and well settied principles, B
belongs exclusively to citizens of the United States. -

NECESSITY FOR EXCLUDING FISHING VESSELS

It is thought that many of the reasons given to show the necessity §
for the exclusion of the Bahama fishermen from the coasts of Florida E
will apply to the case of the exclusion of American fishermen from terri-
torial waters, except when entering for one of the four purposes men-
tioned in the Convention of 1818. o

The necessity for such exclusion from fishing limits is easily demon-
strated. Why did the framers of the Convention of 1818, in the some- .
what exceptional and extreme case of fishing vessels being obliged to §
enter our bays and harbors for refuge or repairs, for wood or water, §
take the precaution to guard the conditions of that entry with a provi-
sion that they should be “subject to such restrictions as should be
necessary to prevent them taking, drying or curing fish therein or in §
any other manner whatever, abusing the privileges thereby secured to
them?” And if the entry in such an exceptional case was so carefuily |
provided for, and the danger of clandestine fishing and abuse and en-
cronchment so specifically anticipated, how much greater was the neces- |
sity for prohibiting altogether fishing vessels from entering territorial
waters, except when in distress, or in want of wood or water? To'
concede to them the privilege to enter for bait or supplies, or to tranship
cargoes, without stipulation or regulation, would completely nulfify the
renunciation of the United States in respect to fishing. Perhaps, from the R
British standpoint the histery of the Convention and of the north-eastern. |
fisheries has justified the anticipation of abuse.
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With respect to all laws relating to game, the revenue or the fish-
eries, where great difficulties beset the detection of their infringement,
every possibility of violation must be prevented. The preliminary steps
to infringement must be guarded against. To allow fishing vessels,
with fishing implements on board, inside of the fishery limits, is but to
allow them to fish. It would be impossible to prevent abuse. The
difference between the off shore and bank fishing vessels, and the
inshore fishing vessels, is not easily noticed at a distance. The constant
access to harbors of large fleets of vessels throughout the whole fishing
season, renders impossible the thorough administration of the revenue
laws of the country. The cost of a marine police would be too great ;
the inconvenience of ensuring e regard for the rights and laws of the
nation would be too burdensome.

In 1887 the Legislature of Nova Scotia suggested a few of the diffi-

culties. The following appears in its records :—

The comrittee further report that the construction of distinguished lawyers and the
legitimate construetion of the convention is, that the citizens of the United States cannot
conduct their fishing within three marine miles of the headlanda of the coast of Nova Scotia,
and have no liberty to enter the bays, harbors or creeks thereof except for shelter and to
purchase wood or obtain water, and only then on proof of having left their own ports suffi.
ciently supplied for the voyage ; yet on enquiry and hearing evidencs it is proved beyond all
doubt, by witnesses of unquestionsble character, that the fishing vessels of that country
resort to our shores with as little concern as they quit their own; that contrary to the terms
of the Convention, they purchase bait from the inhabitants, and in many instances set their
own nets within the harbors of the Province,and on various occasions have, by force, coerced
the inhabitants to submit to their encroachments, and they land on the Msgdalen Islands
and pursue the fishery therefrom as unrestricted as British subjects, althongh the Convention
cedes no such right, The consequence following in the train of these open violations of a
solemn treaty are illicit trade, desiruction of the fishery by the means of conduecting it,
interruption of that mutual cenfidence which ought always to exist between the merchants
and fishermen of a country, inducing the former to supply and the latter to make payments
with punctuality, and finally the luring from our shores, by means of bounties, the youth of
our couutry to their employment, reducing our population and impoverishing our Province,
while they add strongth and vigor to their own, for proof of which your committee refer to
the documents hereto annexed and numbered from 1 to 3.—Nova Scotia Journals 1837,
App. No. 75, p. 3. ‘

And the House of Asseiﬁbly of Nova Scotiain 1851, adopted a report
containing the following langunage in respect to a very limited area
affected by the granting ofliberty of passage to American fishing ves-

sels through the Straits of Canso, viz. :(—

When that necessity does not exist, it would be unwise any longer to permit American fish.
ing vessels to pass through the Gut of Canso, for the following, among many other reasons which
could be given, if necessary : In the month of Quvtober, the net and seine fishery of mackere!
in'the Bay of 5t. George is the most important to the peoplo of that pr.rt of the country, and
requires at the bands of the Legislature every legitimate protection. Up to this period
Amerjcan fishermen, using the passage of the Gut of Canso, go from it into 3t. George's Bay,
and not only throw out batt to ture the fish from the shores where they are usuaily caught by
our own fisherraen, but actually fish in all parts of that bay, even within one mile of the shores.
It is also & notorious fact that the An.erican fishing vesselsin that bay annually destroy
the nets of the fishermen by sailing through them and every year in that way do injury to
n great extent—and this upon ground which they have no right to tread. Remonstrances
have therefors been made to the American Government against such conduct; but the
answer has invariably been, to protect ourselves in that respect. Had the United States
Governwent adopted suitable measures to prevent iis citizens from trespassing as before
mentioned, it would not be necessaty for this Legislature to put any restriction on their use
of the passage in question: but as the onus has been thrown upon this Legislature, it is clearly
its duty to adopt the most efficient and least expensive means of protection. If the privilege
of pas»uge is exercised through the Gut of Canso and the bay in question, it is next to impos.
sible to prevent encronchments and trespasses upon our fishing grounds by American citizens,
a8 it-would require an expensive coast-guard by night and day to effect that object, and then
only partial success would result. It would be unreasonable 1o tax the people of this country
to protect a right which should not be‘invaded by foreigners, and which can only be invaded
and encroached .upon by our- permitting. foreigners ;to. use a passage to which they are not
ontitled. Without, therefore, any desire unnecessarily to hamper American citizens in the
enjoyrentof that towhich they are justly entitled, your committee consider it theirimperative

~ duty to recommend such measures for the adoptinn of the House as will in the most effectual
way protect the true interests of ‘this“country. "The outlay necessarily required to ‘watch
properiy the operations of foreign tishing vessels in the Bay of St. George, 8o ss to prevent
oncroachment, amounts to » prohibition of its being accompliched: and it therefore becomes
indispensable that such vessels be prohibited {rom passage through the Gut of Canso. The
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strait will aiways be, to vessels of all classes, a placs of refuge in a storm, and Awerican
fishing veascis will be entitled to the use of it as a harbor for the several purposes mentioned in
the treaty. 1t can be visited forall these purposes without a passage through being permitted; B8
and your committee therefors recommend that an Act be paseed anthorizing the Governor, B8
by and with the advice of his Executive Council, by proclam:s 1 either to impoe a tax upon ¥
foreign fishing vessels for such amount as may be provided in the Act, or to prohibit the nso
of such passage altogether.—32nd Congress, 2nd Sess.

A memorial was transmitted to the Imperial authorities dated Scp-
tember 2, 1852, in which the following paragraph was contained :—

By the terms of the Convention of 1818, the United States expressly renounced any right §
of fishing within thrce marine miles fromn the consts and shores of these colonies, or of entering
their bays, creeks and harbors, except for shelter, or for wood and water, :

If this restriction be removed, it must be obvious to Your Excellency that it will be i
impossitle to prevent the Am-ricans from using our fishing grounds as freely as our own I
fisnermen.  They will be permitted 10 euter our bays and harbors, where and at all times,
unless armed vessels are present in every harbor, they will not only fish in common with onr B
tishermen, but they will bring with them contraband goods to exchange with the inhabitants ¥
for ftish, to the great injury of colonial traders, and loss to the public revenue. The fish 8
obtained by this illicit tratfic will then be taken to the United States, where they will be 38
entered as the produce of the American fisheries, while those exported from the colonies in
a legal wanner are subject to oppressive duties.—Sabine, p, 430,

If the necessity for exclusion and for imposing guards upon the
access to territorial waters existed in 1818, how much has that necessity
increased ? Then large areas of our coasts were almost uninhabited ;
now we have a greatly increased population, and a greatly increased
{rade has sprung into existence. The use of our territorial waters and
shores by the citizens of another country, always a serious matter to
the subjects of the Crown of Great Britain, would now be a positive
inconvenience and a burden. Competition and rivalry, which existed
slightly in 1818, have increased as the industry has increased, and while
the industry has increased the necessity for vigilance has become greater.
A higher tariff has enhanced the difficulties of administering the revenue
laws. The nations possessed of fisheries are making more stringent
regulations in regard to them, and while the untenable claims in respect
to extended limits from the shore are necessarily now abandoned, the
exclusive enjoyment of the fisheries, and rights pertaining thereto, are
more firmly insisted on. .

Exclusiveness becomes more necessary as competition become more §
active and the people of he United States have not been slow to apply |
this principle in regulating the terms on which others can have access
to their markets, while they complain of its application to the fishing
grounds of a meighboring country, whence the supplies for those
markets have largely to be drawn.

THE STATUTES.

At the first session of the British Parliament, after the ratification
of the Convention of 1818, the Act 59 Geo. III, chap. 88, was passed. It
is entitled “An Act to enable His Majesty to make regulations with
respect to the taking and curing of fish on certain parts of the coasts of
Newfoundland and Labrador, and His Majesty’s other possessions in
North America, according to a convention made between His Majesty
and the United States of America.” It was assented to on the 14th June,
1819. It is already set out verbatim in this memorandum. .

Up to 1836 no orders had been made by His Majesty in Council,
and no regulations had been made by the Governor of any North
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American colony under an Order in Council, although section 3 of that
Act authorized such orders and regulations. The provisions of the con-
vention, it will be remembered, contemplated and authorized the
making of such restrictions as might be necessary to prevent the United
States’ fishermen from taking, drying or curing fish in the said bays or
harbors, or in any other manner whatever abusing the privileges
reserved to them.

It was also then found, that, since the Imperial Act did not designate
the persons who were to make the seizures, the statute was liable to be
evaded and the fishery carried on contrary to the terms of the convention.

In Nova Scotia, where its provisions had been most frequently
violated, the necessity for such regulations and restrictions first became
apparent. On the 12th day of March, 1836, an Act was passed, entitled,
“ An Act relating to the fisheries and for the prevention of illict trade in
the Province of Nova Scotia and the coasts thereof,—Acts of 1836, 6

Wm. IV, c. 8 (N.S.) The preamblé is in the following tcrms :—

Whereas by the convention (made between His late Majesty King George the Third

and the United States of America, signed at London, on the twentisth duy of tlotober, in
the year of our Lord one thousand eight hundred and eighteen) and the statute (made and
passed in the Parliament of Great Britain in the fifty-ninth year of the reign of His late Mgjesty
King George the Third) all foreign 91!3”: vessels, or boats, or any ship, vessel, or boat other
thau such as shall be navigated according to the laws of the Urited Kingdom of Great
Britain and Ireland, found fishing, or to have been fishing, or preparing to fish, within certain
distances of any coast, bays, creeks, or harbors whatever, in any part of His Majesty's
_dominions in America not included within the limits specified in the firat article of the said
convention are liable to seizure ; and whereaz the United States did by the said convention
renounce forever any liberty enjoyed or claimed by the inhabitants thereof to take, dry,
or cure fish on or within three marine 'miles "of any of the coasts, bays, creeks or
harbors of His Britannic Majesty’s dominions in Americs, not included in the above-
mentioned limits : Provided, how¢ver, That the American fishermen should be admitted to
enter such bays or harbors for the purpose of shelter and of repairing damages .therein, of
purchasing wood and of ¢btaining water, and for no other purposes whatever, but under such
restrictions as might be necessary to prevent their taking, drying, or curing fish therein, or in
any other mauner whatevera‘busip‘f@ e privileges thereby reserved to them ; and whereas no
rules or regulations have been made for such purpose, and the interests of the inhabitants of
this island are materially impaired ; and whereas the said Act does not designate the persons
who are to make such a eeizure as aforesaid, ‘and it frequently happens that persons
who are to make such seizure.as: aforesaid, infringing the ‘articles of the convention
aforesaid, and the enactments of the statute aforesaid, on being taken possession of, profess to
have come within said limits for the purpose of ‘shelter and ropairing damages therein, or
to purchase wood and obtain water, by which the "law is evaded, and the vessels and cargoes
esoape confiscation, although the cargoes may be evidently intended to be smuggled into

this Province, and the fishery carried of contrary to the said convention and statuts

The Act is in the same terms flss' the Act passed by the Dominion of
Canada immediately after the Confederation, 31 Vie,, ch. 61 (Canada),
and is given in substance in the introduction to this memorandum.

By the 18th section of the Act of NovaScotia, it was enacted :—

That this Aot shall not go into force or be of any effect, until His Majesty’s assent shall
be signified thereto, and an order made by His Majesty in Council, that the clauses and
provisions of this Act shall be the rules, regulations and restrictions respacting the fisheries
on the coasts, bays, creeks or harbors of the Province of Nova Sootia.

This Act received the gésggt and ratification of His Majesty by an
Imperial Order in Council which will be found in the Nova Scotia
Journals of the House of Assembly, 1837,Appendz:c 1, page 2.

' Another Order of His Majesty in Coucil, dated 15th June, 1836,

was made déclaring.fthat the clauses and provisions of this Act of the
Province of Nova Scotig, -Chapter 8 of .j;‘he;Acts of 1886, should be
the rules, regulations and- restrictions respecting the fisheries on the
coasts, bays, creeks or harbors of Nova Scotia (Ibid, p. 8); notification

.....
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This Order in Council, and the regulations under it, are referred to
in the opinion of the law officers of the Crown of 25th September, 1852,
and also in the opinion of 6th August, 1853, alrcady set out.
The Orders are in the following words :—
At the Court at St. James, the 15th June, 1836,

Presext:
The King's Most Excellent Majesty,
1ord Chancellor, Lord John Russell,
Lord President, Viscount Palmerston,
Lord Privy Seal, Viscount Melbourne,
Lord Steward, Lord Halland,
lord Chamberlain, lord Glenelg,
Marquis of Winchester, Mr. Poulett Thompson,
Earl of Albermmle, Sir John Hobhouse, Bart,
Earl of Minte, Mr. Chancellor of the Exchequer,

Whereas, the Governor of His Majesty's Province of Nova Scotin, with the Council and
Assembly of the raid Province, did, in the month of Murch, 1836, pass an Act, which has
been transmitted, entitled as {ollows, viz. :—

No. 1651,  An Act relating to the Fisheries, and for the preveution of Illicit Trade, in the
Province of Nova Scotia, and the Coasts and Harbors thereof.

And whereas, the said Act has heen referred to the Committee of 1 ords of His Majesty's
Most Honorable Privy - ~suucil, appointed for the consideration of all matters relating to
Trade and Foreign PS.. ,ations ; and the said Committee have reportod as their opinion to
His Majesty that the saic: Act should receive His Majesty's Special Confirmation ; His Majesty
was thereupon, this day, pieased by and with the advice of His Privy Council, to declare his
$pecial Confirmation of thesaid Act, and the same is hereby specinlly confirmed, ratified, and
finally enacted accordingly. Whereof the Governor, Lieutenant Governor or Conunander in-
Chief of His Majesty's Province of Nova Scotia, for the time being, and all other persons whom
it may concern, are to take notice and govern themselves accordingly.

(Signed) C. E. GREVILLE.

At the Court at St. James, the 6th July, 1836,

PRESENT:

The Kings Most Excellent Majesty.
Lord Chancellor, Lord Jot:n Russell,
Lord Steward, Viscount Palmerston,
Lord Chamberlain, Viscount Melbourne,
Marquis of Winchester, Viscount Howick,
Eat! of Albermarle, Lord Glenelg.
Earl of Minto,

Whereas, by an Act, passed by the Lieutenant Governor, Council and Assembly, of the
Drovineca of Nova Scotia, on the 12th day of March, 1836, entitled : * An Act relating to the
Iigheries and fo: the prevention of lllicit Traude in the Province of Nova Scotis. and the
Cossts and Harbors thereof, it is amongst other things, enacted, that the said Act shall not
go into operation or be of nav ctlect until llis Majesty’s Assent shall be signed thereto, and
an Order be made by His Majesty, in Council, that the clauses und provisions of the said Act
shall Le the rules and ref;ulalions respecting the fisheries on the coants, bays, creeks or
harborsof the Province of Nova Scotia : Am? wherens, His Mnjesty hath, by an Order iu
Council bearing date the 15th June, 1536, signitied His Royal Adsent to the aforesail Aot by
specially continming the ssme ; And whereas, itis expedient that in pursusnce of the said
recited enactment, the rules, regulations and restrictions reui)ecting the fisheries in the said
Act mentioned should be confirmed, His Majesty was this day pleased, by and with the
advice of Ilis Privy Council, and in pursuance ot the said Act, to deelare, and it isaccordingly
hereby declared that the clauses and provisions of the aforesaid Act shall be tho rules, regu-
lations and restrictions respecting the fisheries on the consts, bays, creeks or harbors of the
Province of Nova S8cotia ; Whereof the Governor, Lieutenant Governor or Commandenia-
Chicf of His Majesty's Province of Nova Scotis, for the time being, and all other persons
whorn it may concern, are to take notice and govern themselves accordingly.

‘ (Signod) WM. L BATHURST.

In Prince Edward Island, in 1848, a similar Act, containing a similar
preamble, and a clause identical with Section 18 of the Nova Scotia Act,
was passed. This Act will be found in the Statules of Prince Edward
Island, 6 Vic., chap. 14, vol. 1, page 419. This Act received the * Royal
allowance” on the 8rd day of September, 1844, and an order was, on the
same day, made by ller Majesty in Council declaring that its clauses
and provisions shounld be the rules, regulations and restrictions respect-
ing the fisheries on the coasts, bays, creeks or harbors of the Island of
Prince Edward, and notification of said Royal assent and of the said
order was published in the Royal Guzette newspaper of the Island on
the 8th day of October, 1844.—See note Ibid, p. 425.
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In New Brunswick, in 1853, an Act of that Legislature was passed,
which is entirely similar to the two provincial statutes just referred to.
16 Vic., chap. 69 (N.B.) In this way, under ihe terms of the Conven-
tion, and of the Imperial Act 59 Geo, III, chap. 38, regulations were
made for all three provinces.

Upon the Confederation of the provinces in 1867, the Act 31 Vie,,
chap. 61, comprising the provincial Acts, was passed. Its administra-
tion was cast upon the Federal Government to be carried out by
Dominion officials.

Amendments were passed from time to time by the Dominion Par-
liament, that is to say, 88 Vic., chap. 61 and 84 Vic, chap. 14. The
original Act and the amendments referred to are set out in this memo-
randum.

The next amendment was passed in 1886. It was reserved by the
Governor General on the 2nd June, 1886, for the signification of the
Queen’s pleasure thercon. Royal assent was given by Her Majesty in
Council on the 26th November, 1886 ; prociamation thereof was made
on the 24th December, 1686. It is ix the following terms :—

‘ (49 Viororia, cuar. 114.)
AN ACT furiher > amend the Aot respecting fishing by foreign vessels,

‘Whereas it is expedient for the more effecinal protection of the inshore fisheries of
Canada against intruzion by foreigners, to further amend the Actintituled # An Act respoctin
ﬁ;hing':ﬁ é‘claraign vessels,” passed in the thirty.first year of Her Majesty's reign, an
chapte :

‘Therefore Her Majesty, by and with the sdvice and content of the Senate and House of
Commons of Canada, enacts as follows : ‘

1. The section substituted by the first section of the Act thirty-third Victoris, ter
151, intituled’; ¢ An Act toamend the Aot respecting fishing by foreign vessels,” for the third
section of the hereinbefore recited Act, is hereby repealed, aud the following sectisn substi-
tuted in lieu thereof': . ‘

43, Any one of the officers or persons hereinbefore mentioned may bring any ship,
vesse;, or boat, being within any harb -r of Canas, or hovering in British waters within three
marine miles of any of the ooasts, bays, creeks, or harbors in Canada, into port and search her
cargo, and may also examine the master upon osth touching the cargo and voyage ; and if the
master or person in command does pot truly answer the questions put to him in such
examination, he shall incur a penalty of ¥400; and if such ship, veaseﬁ or boat is foreign,
or not navigated according to the laws of the United Kingdom or of Canada, and 7a) has been
found fishing, or preparing to fish, or to huve been fishing in British waters within three
marine miles of any of the coasts, bays, creeks, or harbors of Canada, not included within the
above -mentioned limits, without a license, or after the expiration of the terms named in the
inst license granted to such ship, vessel, or boat under the first section of this Act, or (b) Ags
enlered such waters for any purpors not :m'milud by treaty or convention, or by any law of
the United Kingdom or ojy ada for the time being in force, such ship, vessel, or boai, and
the tackle, rigging, apparel, furniture, alores, and cargo thereof shall be forfeited.”

2, ‘The Acts mentioned in the schedule horeto are hereby repealed.

3. This Act shall be construed as one with the said « det respecting fishing by foreign
vessels," and the amendments thereto,

ScaepuLr.
Acle of the Legislaturs of ihe Province of Nova Scotia.

Year, reiga, and chapter. " Title of Act. Extent of repeal,

Rerviiud satum, 3rd se-|Of tho coast and deop-sen fisheries -....cee eetuene wiesernernnes] The Whole,

es, ©. 94, .
19 Vic, (1886), 6. 33.......[An Act to amend chapter 94 of the'Ravised Statutes, ** OfiThe whole.
‘ the coast and deep-sea fisheries.”” ‘

Aetof the Legistature of the Mvﬁa of New Brunswick.

16 Vie. (18533), ’c‘ 69. 1oee [An Aot relldn'g to tha’ ooast fubieriea and for the praven-{The whole.
‘ tion ot illcit trade, - -~ . }
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All of the Acts of Canada relating to this subject are now consoli-
dated, and comprise chapter 94 of the Revised Statutes of Canada.

The foregoing statutes have been subjected to much eriticism in the
United States. The Colonial authorities were blamed when the I'rovin-
cial Acts were passed. It has always been assumed by the crities that
they were mere Colonial Acts. These Statutes however, were also made
regulations by the King in Counci), strictly under the provisions of the
Convention and of the Imperial Act 59 Geo. 111, c. 88. They have
the sanetion of the King and his Imperial advisers. Their constitution-
ality and propriety have been guaranteed by the names of Westbury,
Chelmsford, Cockburn, Kelly and Harding, who, when law oflicers of
the Crown, were called upon to advise on them.,

CONSTITUTIONALITY.

1. It has been contended that the Acts of Canada in respect to fish-
ing by foreign vessels are nltra vires of the Dominion Parliament. These
statutes and their Provincial predecessors have been in operation so
long, and so many condemnations have taken place under them, that it
would be late to disturb them now. Under ¢ The British North America
Act, 1867," section 91, the power is given {o the Parlinment of Canada
to legislate in respect to mavigation and shipping, sea, coast and
inland fisheries ; and the very clause which gives the Parliament of
Canada that jurisdiction gives it jurisdiction over all subjects that are
not exclusively reserved to the Local Legislatures. It is quite obvious
that the Dritish Parliament, in passing the British North America Act,
gave the Dominion Parliament power to legislate on this subject. Sec-
tion 132 of that Act does not, iu any way, interfere with this jurisdiction.
It is as follows :(—

The Parliament and Government of Cauada shall have all powers necessary or proper
for performing the obligations of Canada, or of any province thereof as part of the British
Ewmpire, towards foreign countries, arising under treaties between the Empire aud such for-
eign countries,

It will not be denied that the UDominion Parliament has, at least,
powers as great as those possessed by the Provincial Legislature previ-
ously to the British North America Act, in regard to this subject. The .
statute of Nova Scotia (1836), which is similar to the Act of Can-
ada (1808), c. 61, was once attacked in the Court of Vice-Admiralty at
1alifax, on the ground that the Provincial legislature had no power to
make provisions in respect to United States fishing vessels coming
within the territorial waters of the Province. Tkat wasin the case of the
“Creole,” a vessel formerly belonging to American zitizens, which,
—whether to evade the fishery laws or not—in 1818 had been transferred
to a person claiming to be a British subject, resident in the United States.
She came within territorial waters and violated the provisions of the
Nova Scolia statute.—(Sce correspondence, Nova Scotia Journals, House
of Assembly, 1858, appendiz 4, page 163.)

It appears that on a guestion concerning the nationality, the judge-
of the Vice-Admiralty Court decrced that the vessel should be released.
The Attorney General of Nova Scotia, My. Uniacke, was not satisfied
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with the decision and consulted the law officers of the Crown in Eng-
land. Their opinion will be found in Forsythe's Constitutional Law, p.
404.

Dootor's Coumoxs, 6th August, 1853.

My Lonp Duke,—We are honored with Your Grace's commands, signified in Mr. Moeri-
vale's letter of the 20th of April last, stating that he was directed to transmit to us a copy of
a despatch, with its enclosures, received from the Lieutenant Governor of Nova Scotia, and
to request that we would jointly report to Your Grace whether we agree in the view of the
law taken by the judge of the Admiralty Court at Halifax, in the case of the “ Creole,” and if
not, in what respect we difter from it?

Whether, also, it appears to us that such amendments of the law, as suggested by the
judge in his letter of the 31st March, are called for or advisable? .

Wae aro nlso honoured with Mr. Merivale's lettor of the 4th of June, stating that, with
referenco to the Queen's Advocate's letter of the 23rd of April, he was directed by Your
Grace to irnusmit to us the copy of a further despatch from the Lieutenant Governor of Nova
Scotis, supplying the doouments and other iaformation required to enable us to report our
opinion upon the case of the *Creole,” seized for the infraction of the fishery regulations.

In obedience to Your Grace’s commands, we have taken the papers into consideration,
. and have the honor to report—

That we do not sgree with the view of the law taken by the judge of the Admiralty
Court at Halifax, in the case of the “ Creole" ; and we ave of opinion that, inasmuch as the
% Creole,” although originally a British ship, yet had fallen into the hands of foreigners, and
been altered 50 a8 not to correspond with her oviginal certificate, and not re-registered, and
inasinuch as she was not navigated according to the British navigation laws, she lost her
nationality and become a foreign ship. We are furthet of opinion that the colonial statute
on the subject is valid, for reasons hereafter given by us 1n our answer to the questions, and
that the ¢ Creole" was, on these grounds, liable to condemnation and forteiture,

With respect to the several questions on the case of the ' Creole,” framed by Mr. Attor-
ney (i_em;;ial Uniacke, appended to his letter to Sir G. Le Marchant sent with the papers, we
are of opinion— ’

1. ‘That, with respect to forfeiture, under 59 Geo. III, c. 38, although both cases are
equally within the mischief which the Act was intended to guard against, yet, as the language
ol the Act is ambiguous, nud as the Act is of a highly penal nature, we are of opinion that it
will not be advisable to forteit under it any but foreign vessels.

2. Even {f the Imperial Act, 59 Geo. 11i, c. 38, should be insuficient to give Her Majesty
Dower to Empose all or uny of the rules and regulations in question (¢ question which we need
not now consider), the authority of the Local Legislature appears to us to be sufficient
to make them valid in effect, by its express legisiative enactment of them. The authority
of the Local Legisiature extends (I:ke that of the Imperial Parliament) over the space of the
threc miles upon the high seas next the coast, which is, by the comity of nations, part of
the country to which it is adjucent; and we are of opinion thal, upon this general principls,
and irrespective of the convention, the Imperial Statute, or the regulations of the Sovereign in
Council, tha Colonial Legislature was legally entitled to legislate as it has done relative to the
Sisheries, and that its enactments are valid and binding. ‘

3. We are of opinion that such a vessel is, unGer the circumstances stated, liable to for-
feiture under the express provisions of the Colonial Statute already referred to.

4. We are of opinion that the etfect of 8 and 9 Victoria, o. 8Y, is controlled by 12 and 13
Vie, 0. 29, 8. 17, and that it is no longer necessary that the owner of a vessel shall be resident
;vithin the Queen's dominions in order to satisly the requirements of the British navigation

aws, . : ‘

5. The master in all cases, and, beaides the master, éither three-fourths of the crew, or
one seaman to every twenty tons, {)y the 12 and 13 Vie, c. 29, s. 27, must be British subjects.

6. A foreign fishing vessel duly registered and manned as & British vessel, may legally
prosecute the tishery, as suggested, by virtue of 12 and 13 Vi, c. 20.

7. Such & ship will be liable to forfeiture and condemnation, if deficient in any require.
ment absolutely necessary to hor nationality--as, for instance, if ¢he be not registered or
navigsted as a British ship ; but she will not be liatle to forfeiture tor deficiencies in other
points of mere regulation, which involve only specific penalties—as, for instance, if she has
not her tonnage carved on her beam, or her name painted on her stern.

J. D. HARDING,
A, E. COCKBURN,
. RICHARD BETHELL.
His Grace the Duke of Neweastle,
&c., &ec, &o.

If it is admitted that the Provincial Legislature had the power to
puss such enactments in reference to the territorial rights of the Province
then that power was subsequently given to the Canadian Parliament,
‘ond the same ‘Act passed by itis binding. United States’ vessels coming

_ within the three-mile limit are liable' to its penalties if they infringe its
¢ provisions. ST

In the case of *“ The Annapolis—-The Johanna Stoll,” 1st Lushington’s
Admiralty Reports 29, the Right Hon. Dr. Lushington held that * within
“ British jurisdiction, namely, within British territory, and at séa within
“ three miles from the coast, and vwithin all British rivers, inter fauces, and
“gvor foreigners in British ships, Lapprchend that the British Parliament
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“ has an undoubted right to legislate. I am {urther of opinion that Mar-
“liament has a perfect right to say to foreign ships that they shall not,
“ without complying with British law. enter into British ports, and that
“ifthey do enter they shall be subject to penaliies.”

When the British Parliament delegated to Canada the power to pass
laws on all subjects which were not expressly assigned to the Provincial
Legislatures it gave the power to pass the Act now under consideration.

These Acts do not take away the rights which American citizens
possessed under the Convention and are not in conflict with its terms.
They regulate procedure in a certain class of actions arising ont of
viclation of the statute. That procedure may militate against the interests
of American fishermen, because it prevents them to some extent from
violating the provisions of the convention with impunity. The pro-
vision for forfeiture is against their interests, but without such a provi-
sion the convention would be ineffectual.

If the provisions as to procedure are invalid, then it can with equal
reason, and on the same grounds, be held that the provisions of the
statute with regard to forfeiture are equally invalid. Such a contention
would be manifestly absurd. These sections may be inconvenient for
persons violating the statute, but they are provisions which we have
adopted in our revenue laws with respect to our own citizens, and
which the United States have to some extent adopted in their revenue
laws. They prevailed in Great Britain and in the United States when
the Provincial Acts were made, and as the parties tc the convention
must have foreseen that some procedure should be enacted to make the
treaty effective, they no doubt contemplated a procedure used in a
class of cases most closely resembling cases to arise for an infraction
of the convention—a procedure applicable to seizures and proceedings
inrem.

This matter of procedure in our own courts is one in respect
to which American citizens have no more right to complain than they
have iz respect to any procedure. They might as well say that we have
no right to have any procedure at all, or that we cannot regulate our
procedure in any way whatever, as to cases in which foreigners are
parties. Admit that we may create courts and that these courts may
entertein jurisdiction in cases of violation of the Convention, and the
right to a procedure must be admitted, It is not for the citizens of the
Uniiad States to complain. They have carried the law Tespecting
attachments, proceedings in rem, and constructive service far beyond the
bounds of anything in British or British Colonial legislation.

There is no doubt a misapprehension as to the trne position of the
dependencies of Great Britain, involved in the contention made by some, -
that Great Britain, being the power with whom the treaty was made,
has no right to delegate any powers of legislation which remained to
her for the purpose of regulating the fisheries or restricting the abuse of
the privileges reserved to the American fshermen, and that the creation .
of Colonial Legislatures with authority to deal with snch matters wasa .
mere delegation of powers. The Sovereign is and always has been.’
vested with the executive government of each colony as well as of the
parent country. The public officers of the colony are Her officers;
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appointed by IHer representative, by virtue of Her prerogative, or of
Statutes in that behalf, and are commissioned in Her name. The laws
for the United Kingdom are made by Her Majesty “ by and with the
advice and consent of the Lords Spiritual and Temporal and Commons™ ;
the laws for Canada are made by Her Majesty “by and with the advice
and consent of the Senate and House of Commons of Canada.” ’

CRITICISMS OF THE STATUTES.

9, The Statutes have also been criticized as “ harsh and unjust.”

Three of the provisions of the Canadian Act have been particularly
complained of by the United States, viz. :—

(1) That which throws the burden of proof on the claimant of the
vessel, where the legality of the seizure is in dispute.

(2.) That which prevents an action fordamages being brogght where
there has been an illegal seizure, until one month after notice in writing
has been served on the seizing officer of an intention to sue.

(8.) That which limits the bringing of an action for an illegal seizure
to the period of three months.

The Canadian Act of 1868, section 10, chapter 61, casts the burden
of proof upon the claimant. What takes place in these and all revenue
cases is this : The law provides that if the master or crew of a vessel do
certain things, the vessel shall be forfeited. A seizure is made and the
claimant makes his claim ; then the legality of the seizure is to be tried.
Of counrse the forms may be similar to those in an ordinary action between
plaintiﬁ' and defendant, but the question to be decided is the legality of
that seizure. Was it a case in which the officer was aunthorized to mnake
the seizure, &c? Inall such cases the burden is placed upon the claimant
of proving such illegality. ‘

A similar section, with a proviso annexed, will be found in the Re-

vised Statutes of the United States, 172, section 909 ;

In suite or information brought where any seizure is made pursuant to any Act provid-
ing for or regulating the collection of duties on imports or tonnage, if the property is claim-
ed by any person, the burden of proof shall lie upon such claimant ; provided that probable
cause is shown for such prosecution to be adjudged of by the court.

By English*deciﬁibns, under a section similar to our own, it has been
held that notwithstanding its provisions, a primd Jacie case must be made
out by the prosecutor, so that' the terms of the Canadian section are more
favorable to the claimant than if the proviso were added, which is cont-
ained in the United States provision. See * The Beaver,” 1 Dodson, 152.

Section 909, Revised Statutes of United States, p. 172, has existed
since 2nd March, 1799, and upon it numerous decisions have been
given. :

The first case is Locke vs. the United States, 7T Cranch 339, when a
seizure .under circumstances which warranted suspicions was upheld.
Pinkney, who'appeared for the United States, said : .

The claimant has -suflicient -notice that the United States mean to rely on the general
ground of suspicion-and on the shifting ‘of the onus probundi and must come prepared to
remove the mnpiciqn‘.- Ot what use’is the provision respeoting the onus probandi if the law
was 80 before ? It is perfetly nugatory if probable cause means primé facie evidence. It
© must mean something less than evidence ~it means reasonable grounds of suspicion, :

The Court on giving judgmentsaid: . |
. The circumstances on which the suspicion is founded, that they have been landed with.

out o permit, are: (Ist) That the whole cargo, in fact, belongs to the claimant, and yet
‘shipped in Boston in the names of 13 different persons, no one of whom had sx;y intZrestw'.u:
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it, or was consulted respecting it, and several of whom hav® no real existence. (2nd) That
no evidence exists of a legal importation into Boston, the port from which they were shipped,
to Baltimore, where they were seized. (3rd) That the original marks are removed and others
stibstituted in their place.

Those were the grounds of suspicion ; then the judge continues :—

These combined circumstances furnish, in the opinion of the court, just cause to suspect
that the goods, wares and merchandise against which the information in this case was filed,
have incutred the penalties of the law, but the counsel for the claimant contends that this
is not enough to justify the court in requiring oxculpatory evidence from his olients. * Guilt,”
he says, ‘ must be proved before the presumption of innecence can be removed.” The court
does nat so understand the Act of Congress. The words of the 71st section of the Collection
Law which apply to the case are these.

Then follows the clause which is now Section 909, Revised Statutes,
United States :—

It is contended that probable cause means primé facie evidence, or, in other words, such
evidence as, in the absence of exculpatory proof to justify condemnation. ‘This argument has
been very satisfactor.ly answered on the part of the United States by the observation that
this would render the provision totally inoperative. It may be added that the term “ pro-
buble cause,” according to its usual acceptation, means less than evidence which would
Jjustify condemnation ; and in all cases of seisure, has a fixed and well known meaning. It
imports a seizire made under ecircumstances which warrant suspicion. In this its legal
sense the sourt must understand the term to have been used by Congress.

The next case is the “ Luminary " reported in 8 Wieaton, 407. In
that case a more suppression was held to make out a primé facie case
and to justify the court in giving judgment of condemnation. The

headnote is as follows :—

Under the 27th section of the Registry Act of 31st December, 1792, circumstances of
suspicion suflicient in the judgment. of the court to cail for an explanation being shown, and
the claimant having it in his power. by the production of documents, to make a clear caso
either for the Government or himself, and refusing to produce these documents, the vessel
was condemned.

Mr. Justice Story, in the judgment in that case said :—

The suppression, therefore, justifies the court insaying that the United States have made
out u primd facie case and that the burden of proof to rebut it rests with the claimant.

In Chas. Clifton vs. the Uniled States, 4 Howard 252, the defendant
was obliged to bring, in support of his defence, the best evidence in his
possession.

Then there is the case of “ Cliguol's Champagne,” 3 Wallace 114,
where the judge recognized the “rule of onus probandi as a permanent

eature of the revenue system.” He says:— :
¥ .

By the legislation of the United States it is established that in revenue cases where the
Government has shown probable cause, the onus probandi or burden of proof is on the part
of the cluimant to prove the facts necessary to be shown in his defence. Under that rule of
law, or rather provision of the statute, [ am bound to say that in my opinion, the United
States have proved probable cause, and it is for you to say whether the claimants themselves
lhiave made out their defences.

“The John Grifin,” 15 Wallace 29, was a decision of the Supreme
Court of the United States, and the section with which the Court was

dealing was section 71 of the Act, 1799

‘that in actions, suits or informations to be brought where any seizare shall be made
pursuant to this Aot, if the property be claimed by any person, in every such case the onus
probandi shall be upon the claimant. .

In that case there was a conflict of testimony. It wasa case of seizare

ol cigars, and the captain testified:

That the cigars wers not on board with his knowledge or consent, and he believed that
they were not there at all. He admitted au interview with Albern, in Havana, or somewhere
elre, in regard to a trunk and barrel package. He equivocated about the authorship of the
letter produced by Albern. suying that he could not say thatit was_written by him; that i
mighdmve been written by him, that it looked like his writing. He nowhere denied tha
he wrote it. He attempted to explain it by saying that it might possibly have referred to hi
having sent these things on board of another vessel, not his, asa service to Albern, to let hi
know that they were there, but with no knpwledge that they were to be landed without pay
ing duty. But he did not speak of this with certaianty, nor did he give the name of the othe
velssell oni whi((:ih he might have sent the cigars. The receipt of the money from Albern h
wholly denied.

Mr, Justice Miller, in giving the decision inthat case, speaks of «
prima fucie case having been made out. '
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The case of Ten Hogsheads of Rum,1 Gallison’s Reports, p. 191,
decided by Mr. Justice Story, was a remarkable decision. The rum
had been imported from the British West Indies into the United States,
but had been seized because it was of the ¢ growth, produce or manu-
facture” of a colony of Great Britaina

The section in question (s. 909) was apparently not applicable. The
court said :

It has been supposed that the onus probandi is not thrown upon the claimant in pro.
ceedings ¢n rem, unless in cases within the purview of the 71st section of the collection of
Acts of “nd March, 1799, chap. 128 (now sec, 909, Revised Statutes). But I incline to the
opinion that the provision aliuded 1o is but an extension of the rules of the common law. Be
this as it may, whenever the United Siates makes out a case prima facie, or by probable
evidence. the presumption arising from it will Frevpil unless the claimant completely relieve
the case from difficulty. In the present case I think the United States have primé facie
maintained the allegations of the information. The burden of proof of the contrary, there-
fore, rests upou the claimant. He and he only koows the origin of the . If he does
not attempt it, but relies upon the mere absence of conclusive, irrefragible proof, admitting
of no poesible doubt, he claims s shelter for defence which the Juws of the country have not
hitherto been supposed to acknowledge.

In respect to the other two provisions, contained in the Canadian
statutes, which are complained of, it is hardly necessary to explain that
they are borrowed from similar provisions in the former revenune laws of
the P’rovinces, and subsequently of Canada.

The following provisions in the law of the United States seem to be
quite as * harsh and unjust” as those complained of, viz. : Revised Stat-
utes, sections 923, 988, 942, 969, 970, 971, 975, 8214. Under these laws
it would appear,—

(1.) In cases of seizures under the revenue laws, if any person ap-
pears and claims the property seized, he must give a bond to defend the
prosecution thereof, and to refund the cost in case he shall not support
his claim.

(2). In order to obtain a release of the property an appraisement is
made, and a bond with one or more sureties for the payment of a sum
equal to the appraised value must be given.

(8) I all suits for pecuniary penalties, except where imprisonment
for debt is abolished, the party may be held to bail.

4) A claimant, if successful, cgnnot recover costs, or maintain an
action for damages against the person who wrongfully made the seizure,
nor against the prosecutor, if the court certifies there was probable cause
for the seizure.

(5.) If he does bring an action for damages against the seizer, or per-
son assisting, and is non-suited, or has judgment rendered against him,
he must pay double costs. ‘

(6.) If judgment for a penalty or forfeiture be given against a defen-
dant he pays costs; but

(7.) If he succeeds in the suit, and the informer is an officer of the
United States, anthorized to proggcpfe, he does not recover costs, if the
court certifies there was probable canse for the prosecation.

It is unnecessary to vindicate such laws after an existence on the
statute books of both countriescr so many years. The necessity for such

 provisions, to prevent infractions of the revenue lawsand to secure their
~ proper administration, has long been'gstablished. Difficulties of detect-
~ ing frauds, of proqixr‘ing"‘ proof, ‘of protecting officers in the bond fide
administration of the laws, of compellitig the injured person to move
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promptly, while the proofs may be obtained, have compelled the Legis-
lature to adopt such deviations from the ordinary procedure. And if
such provisions are justifiable in the administration of laws to prevent
smuggling and other infringements of the Customs laws, why should
they not be applied to seizures for violation of the municipal regula-
tions of the country in respect to its fisheries? The law is administered
in much the same way. The difficulty of detecting infringements and
the necessity of protecting officers in the discharge of their duty are
quite as great in the one case as in the other.

The power to make restrictions to prevent the abuse of the privi-
leges reserved by the Convention must have been reserved for the
purpose of making the Convention effective. A statute must have been
contemplated, for without a statute it was clearly a dead letter. Pro-
cedure must have been contemplated, for without procedure the courts
would be helpless to enforce its provisions. This must have been clear
to the minds of the framers of that Convention, who were well versed
in the laws of England.

The amendments adopted by the arliament of Canada, which have
invoked most criticism on the part of those interested in the United
States side of the question are principally these :

(1) The Act of1870, 32 Victoria, chapter 15, which dispensed with the
necessity of giving to the suspected vesssel, twenty-four hours, notice to
depart, previously to examination and seizure.

(2) The Act of 1886, which added tothe section providing for forfei-
ture, in cases of vessels * found fishing, or preparing to fish or to have been
fishing " in prohibited waters, an express canse of forfeiture in cases
in which the vessels entered such waters for any purpose forbidden by
a {reaty or convention or by any statute.

The first mentioned amendment was obviously necessary. Vessels
do not now, as they formerly did, make long voyages to the fisheries, re-
maining about the coasts for months. They do not now, as they formerly
did, tediously wait in the vicinity of mackerel, catching them with
baited hooks. The introduction of the seine has changed the quant:ty
of the catch, and the speed with which it is taken. The fleet of fishing
vessels has greatly increased and their speed is greater. To attempt to
comply with the former rule, as to the twenty-four hours’ notice, before
examination, wounld be simply futile ; the vessel wounld procure her
cargo and be beyond the three mile limit before she could be overtaken,
if indeed she had not gone to another locality in the prohibited waters.
It would be impossible for any marine police, which the Government of
Canada could afford, to waich the territorial waters, extending for so
many thousands of miles about our shores and enforce a due observance
of the Fishery Acts, if they were obliged to wait for twenty-four hours
before they put those Acts in force. The original section, it seems, was |
borrowed from the Revenue Laws of England, in which country the coast |
line is not extensive in comparison with that of Canada and is well-
guarded. It was applicable to trading vessels bound elsewhere, which kept
hovering about with the apparent design of smuggling. It was.
inapplicable at any time to the protection of fishery limits. It rendered




85

il necessary for a cutter to confine her attention to one vessel while hun-
dreds might be trespassing in another locality. It was simply impossi-
ble to administer the law as itstood, and Parliament changed it.

In respect to the amendment made by the Act of 1886, there were
never better grounds in any case for the intervention of the Legislature.
If the convention prevented vesscls from entering the bays and
harbors within the area therein mentioned, the Legislature had the
absolute right to make the provision eflective. That amendment did
make it effective ; and it did so in the only feasible way. It istrue a
penalty against the master was provided for in the English Act, although
not in the Canadian Act; but such a remedy was entirely insufficient
Judgment was recovered in the Supreme Court of Nova Scotia against
Alden Kinney, the master of the David J. Adams,” for the penalties in
the Imperial Act, but he has never sincc visited our shores to pay it.
The procuring and serving of process upon the master, with a fast ship
at sea, is out of the question ; and the frnit of a judgment against a
fisherman would not, perhapé be abundant. Service was effected in
Kinney's case, only in consequence of his vessel being first detained.
Canada has so faravoided enacting laws for arresting and imprisoning for
such a penalty, or making a breach of fishery laws a criminal offence
and for throwing into prison helpless seamen whomay be doing their
master's bidding. Imprisonment is s remedy more “ harsh” and
“ unjust ” than a proceeding in rem against the offending ship, trespassing
for the benefit of the owner as well as for those on board. Canada, at least,
has not adopted both of these modes of concurrent remedies for enforcing
the laws relating to territorial waters.

But a stronger ground for the intervention of the Canadian Parlia-
ment was afforded. The expression, “ preparing to fish,” in the statute,
had caused debate. Whether purchasing bait in the harbors of Nova
Scotia, involving a violation of theconvention by an entry into the pro-
hibiled waters, was itselfa violation or not, evoked discussion. This hap-
pened in consequence of conflicting decisions. The decision of the
Admiralty Judge, Sir William Young, the Chief Justice of Nova Scotia in
the case of the J. H. Nickerson, has been already referred to. It was
there held that procuring bait was a violation of thestatutes, and a cause
of forfeiture, Judge Hazen, ajudge of the County Court in St. John,
also sitting asa Vice-Admiralty Judge, had previously held that it was
not a cause of forfeiture, under-the statute, to purchase bait, nnless it was
purchased with the intention of catching fish with it in the prohibited
waters, The decision of that Judge in the case of the “ White Fawn ” is
here given. A ‘

1n the Court of Vice Admiralty.

Judgment of His Honor J udge Hazen in the case of the & White Fawn.”

(At the last sitting of this Court, Mr. Tuck, Q. C,, Proctor forthe Crown, applied, on behalf
of Sir John A, Macdonald, the Attorney-General of the Domiuion, fora monition, cailing upon
the owners of the schooner and her cargo, to show cause why the White Fawn and the
- artioles above enumerated with her tackle, ete., should not_bo considered as forfeited to the

Crown for a violation of the Imperinl Statute 59, George Ill,, Cap. 3%, and the Dominion
Statutes 31 Vie., Cap. 61, and 33 Vie., (Jlt{!l 15, o : ‘

“The Whils Fawn. as it appears from her papers, was a new vessel of G4 tons, and regis-

+ tered at Gloucester, Massachusetts, in 1870, and owned in equal shares by Messrs.  Somes,
Friend, and Smith, of that place ; . :
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That by her “Fishery Shipping Paper,” signed by the master and ten men, the usnal
agreement was entered into for pursuing the Cod and other Fishories, with minute provisions
tor the division of the profits among the ownors, skipper, and erew. ThLese papers and other
documents found on board, are all in perfect order, and not the siightest suspicion can be
thrown upon them. ‘the Scnmen's Articles are dated 19th November, 1870:—0n the 24th
Nov,, 1870, she nrrived at Head [arbor, a stunll Buy in the eastern end of Campolbeilo, in the
county of Charlotte, in this Province.

CUnptain Bette, n Fishery Uflicer, in command of the Water Lily, » vossel in the servieo
of the Donunton, states that en the 25th November he was lying with his vessel af Head
Hurbor. Se. eral other vessels, and among them the White Fuwen, were lying in the harbor ;
that he went on board the White Fawn : He states 8 number of particulais respecting the
vessel from her papers, and adds thut the snid vessel, White Fawn, had arvived nt Head
Harbor on the 24th Nov,, and had been enguged purchasing fresh herrings, to be used as bait
in trawl fishing ; that there were on board about 5,040 herrings, which had been obtained and
tnken on board a¢ lead Jlarbor ; also 15 tons of ice. and all the materials and appliances for
trawl tiching, and that tue mastor admitted to him that the herring had been obtained at
liend ttarbor by him v the purpose of being used s bait for fishing, There are then some
remurks us 10 the mar ver being deceived as to the fact of the cutter being in the neighborhood,
which are not matesinl; and, that deponent further understood that persons liad been
emvloyed at Head Larbor to catch the herring tor him ; that he seized the schooner on the
2 th, | sie], and arrived with her the same evening at St.John, and delivered her on 1he next
day to the Col'ector of the t"ustows.

No rearon ig pven tor the delay which has taken Hlme of more than two manths in pro.
ceeding apainst t'ie vessel, which wus seized, as allegod by Captain Betts, for a violation of
the termx of the Convention and the Laws of Cunada; her voyage was broken up, and her
crew dispersed at the time of the seisure. L.

By the lm{mrinl Statute, 59 Georye 111, cap. 38, it is declared that if any foreigu vessel,
or person on board thercof, *shall be found to be_ fishing, or to have been lishing, or
wreparing to thh within such distauce (three marine miles) of the coast, such vessel and
curgo chall be forfeited.” ‘

The Domsinion Statute, 31 Vie,, Cap. 6, as amended Ly 33 Vie,, Cap, 15, enaots ¢ + [f
such foreign veesel is fcund fishing, or preparing to fish, or to have been fishing in British
waters, within threo marine miles of the const, suck vessel, her tackle, et , and eargo, shull
be forfeited.

‘The White Fawn was a foreign vessel in British waters ; in fact, within one of the Coun.
ties of this Province when she was veized. [t is not alleged that she is subject to forfeiture
for huving entered Head Harbour for other purposes than shelter or obtaining wood and
water.  Under Section {LI, of the Imperial Act, no forfeituro but a penalty can be inflioted
for such entry, Nor is it alleged that she committed any iufraction of the Customs or
Revenuo Jaws, It is not stated that she had fished within the proseribed limits, or had been
found fishing, but that she was ¢ proparing to fish,” having bought bait (an article no doubt
very material if not necessary for succesaful fishin ? from tho inhabitants of Campobello.
Assuming that the fact of such purchase establishes a ¢ prol)aring to fish " under the
Statutes (which 1 <o not admit), { think, before a forfeiture could be incurred, it must be
shown that t.e preparations were for an illegal fishing in British waters ; hence, for aught
which appears, the intention of the Mastor may have been to pronecut-iu% his fishing outside
of the three-mile limit, in conformity with the Statutes ; aud it is not for the court to impute
friud or an intention to infringe the provisions of our statutes to any porso., British or
foreign, in the sbeence of evidence of such fraud. He had u right, in common with ail other
peracns, 10 pass with his vessel through of three miles, from our coaxt to the tishing grounds
outside, which he mi%llt lawfully use, and, as I have alveady stated, thers is no evidence of
any intention to fish Lefore he reached such grounds,

The comstruction sought {0 be put upon the statutes by tho Crown oflicérs would appear
1o be tims ;= A foraign voss«l, being iu British watersand purchasing from a British subj-ct
any article which muy be used in prosecuting the tisheries, without its being shown that such
urticle is 1o bo used in illegal fishing i British wators, is linble to forfeiture aa preparing to
tish in Britivh waters.”

I cannot adopt such a eonstruction, ! think it harsh and unreasonable, and not warrantod
by the words of tho atat. tes. It would subject u foreign vessel, which might be of great value,
as in the prosent case, o forfeitnre, with her cargo and outlits, for purchasing (while she was
pursuing her voyayge in Rritikh waters, as she lawfally might do, within three miles of our
cun~t) of u British subject any article, however small in value (s cod-line or net for instance)
without its being shown that there was any intention ot using such articles in illegal flshing
in British waiors before she reached the flshing ground to which she might legally recort for
tishing under the terms ot the ¥iatutes, .

| construe the Statutes simply thus :—10 a foreign veasel is found —let, having taken fish;
2ud, tishing, although no fish have been taken ; Srd, * prepating to fish,” (i. ¢.), with her erew
urmnginf; her nets, lines, and flshing tackle for fishing, though not netually applied 1o tihing,
1n Brivish waters, in e1ther of thoss cases spucified in vhe statutes the focfeiture attachos,

| think the words » preparing to flsh »’ wers introducwd for the purposo of preventing
tho ercupe of a foreign vesnel which, though with intent of illegul fishing in British waters,
Jindd os taken fish or engaged in fishing by setting nets and Jines, bui waa seised in tho very
ast of putting out her lines, nets, eto, into the water, and »0 prepuaring to tish.  Without
those a vemsel %0 situnted would escape seizure, inasusuch ae the crew had neither cauglt
tish nor been found Hshing.

‘Inking this view of the Statutes, I am of the apinion that the facts \lisciosed by the
withiavits Jdo not fuinish legal grounds for the seisure of the Amerioun achoouner Waite Fawn,
by Captain Botts, the conunander of the D.minion vessel Water Lily, and do not make ous
w prima facis omse for condemmnation in this Coury, of the schooner, bur tackle, &e., and
CBPEo.
gl may add that as the construction [ have put upon the Statute differs from that
adupted by the Crown Ullicers of the Lominion, it is satisfuctory to know that the fualgmvur.
ot tﬁo Suprewo Cowrt may be outained by inforumation, filed there, as the Imporial Aet 2y,
George 111, Cap. 38, gave coneurtent juristiotion o that Court in cases of thia unture,
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It may be well to note that this decision has no bear-
ing whatever upon the construction of the Convention. It was
not strictly necessary for the Judge to refer to that, and he left it un-
mentioned. He did not take the course pursued by Sir William Young,
as he could have done,~try to obtain the clue to the construction of
the statute from the obvious terms of the convention which the statate
was passed to make effective. The Convention, and the object which
the Legislature had in view in making the enactinent, were not improper
suhjects for judicial consideration.

The judge was mistaken in assuming that the term * preparing
to fish” only included arranging nets, lines and fishing tackle for
fishing ;~though not actually applied to fishing. Such acts clearly
come within the other expression in the statute “found fishing,” and
effect must be given to every word. At least, if the Legislature had
intended to be so minute it would have used the expression “at-
tempting to fish,” which would aptly express the acts mentioned by the
Jjndge, not the term * preparing to fish.”

In a case reported in 14 Cnlifoniia Reports, p. 140, the Supreme
Court of California, presided over by Chief. Justice Field, now of the

Supreme Court of the United States, held that:—

The pmrmtiou consists in devising or arranging the means necessary for the commis-
sion of the offence; while the attempt is the direct movement towards the commission of
the oftence after the preparations are made.

Chief Justice Iield says :—

The attempt must be manifested by an &ct which would end in the commission of the
particular offence but for the intervention of circumatances independent of the will of the
party. A purchase of a gun with the intention to shoot is an illustration of preparation as
distinguivhed from attempt,

If then such a necessary proceeding as obtaining bait is “ preparing
to fish,"” and the Legislature did intend to prevent entering the prohibited
waters for that purpose under pain of forfeiture, it is clear that the judge
was wrong in the chief ground of his reasoring, viz., the distinction
made between bait for fishing in prohibited waters, and bait for fishing
ontside.

Entering the fishing limits for any purpose other than for one of
the four speeified, was, for obvious reasons, the thing to be prevented,
and what difference would it make in what waters the bait was to be
used ?

After the termination of the Washington Treaty, when it again
became necessary to administer the statutes which had been debated in
the foregoing cases—pending immediately before it was framed—it was
proper to create a remedy for what was deemed s conflict of decisions in
two courts of equal jurisdiction. A conflict of decisions, or even diffor-
ences of opinion in a divided court, when the ressions of dissenting
judges are weighty, have frequently called forth the intervention of
the legislature. Not only is Parlisment justified in snch interference
when it does not affect existing litigntion, as this statate did not in
any pending case, but it is its duty to vemedy such an evil, and it
does, as it apparently did in this case, adopt what it considered to be
the 1more correct of the opposing conténtions and by legislatior: establish
what was ils original intention althongh defectively expressed.
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Ifthere had been nodecision but that of Judge Ilazen, it was obvious,
if he was correct, that there was a casus omissus and that there was a
nccessity for a statutory provision to make effective the negative terms
of the convention and to impose, as had been contemplated by its
framers, such restrictions as might be necessary to provent any abuse of
its provisions. Admit the necessity of protecting fishery limits when
fleets of prohibited fishing vessels are near, and the necessity and wisdom
of legislation is admitted.

The day after the convention was ratified, Parliament might, in
rat’fying and rendering it operative, have plainly said, as the Act of
Cauada now does, that vessels shall be forfeited for violating its pro-
visions.

The statute does not conflict with the words or spirit of the con-
vention. Such a provision had been suggested by the Law officers of
the Crewn, in their opinion given September 25, 1852. They had advised
that there could be no forfeiture excepting for fishing or preparing to
fish, that for other infractions of the convention there only existed the
remedy by collecting the penalty provided by the Imperial Act, which
it is clear was uscless, and the remedy given by nature of warning
fishermen off and compelling them to desist from fishing and to depart,
by the exercise of whatever force was reasonably necessary for that pur-
pote, which would indeed, in the words of Edmund Burke, be like
“shearing wolves.” The Law officers had advised, by way of remedy,
that if it should be deemed expedient that a power should be confer-
red to seize vessels in other cases of infringement than those already
covered by the statute. It might be done by Order in Council. Such an
Act, before it received the royal approval, for which this one was spe-
cially reserved, must pass the scrutiny of Her Majesty's advisers. 1t
scems not out of place to mention this, and on acconnt of it a
passing reference may be made to a despatch frequently cited by
eminent United States authorities. The despatch referred to is that of
Lord Kimberly, Colonial Secretary, to the Governor General of Canada,
of Fcbruary, 1871, in which the British Government of that day felt
bound to state, that it scemed to them an extreme measure, inconsistent
with the general policy of the Empire, to exclude American fisher-
men from Canadian ports except for one of the four purposes men-
tioned in the convention, and that they were disposed to concede this
point to the United States Government, under such restrictions as might

be mecessary to prevent smuggling and to guard against any sub-
stantial invasion of the exclusive rights of fishing which may be reserved §

to British subjects. The answer to the despatch might well be, that no
restrictions to prevent smuggling and to guard against the substantial
invasion of the exclusive rights of fishing reserved to British subjects,
could he adopted, other than that of the exclusion of the United States
fishermen from the limits, for any other than the fourspecified purposes.

The despatch was a mere suggestion from Lord Kimberly., The
suggestion was met by a remonstrance from the Canadian Government,
and has not, in any way, been adopted as part of the policy of Her
Majesty’s Government.
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The subjects of Her Majesty who live nearer to the fishing grounds
than those immediately represented in the DBritish Parliament, and
who bear the burden of protecting them against encroachments, and
depend upon them largely for their means of living, perhaps feel more
keenly the necessity of insisting that citizens of the United States should
abide by their national compact.




