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Confidential.

MEMORANDUM

ON

FOINTS OF LIW C0NNECTEB WITH THE FIHERIES.

INTRODUCTION.

Before the outbreak of the War of Independence, (in 1775), the
lisheries on the coast of British North America were the common property
of all British subjects. It has been stated that the acquisition of these
fisheries was largely achieved by the enterprise and valor of the people
of the New Eugland Colonies. As regards the fisheries on the coasts of
what are now the Atlantic Provinces of Canada, viz., Quebec, New
Brunswick, Nova Scotia, (including Cape Breton), Prince Edward Island
and the islands in tbe Gulf of St. Lawrence, these became the property
of Great Britain, not by discovery, or by conquest, but by transfer from
France, under the Treaty of Paris, 1763, which terminated the French
dominion on the continent of America.

When peace was concluded between England and the United States
at the close of the War of Independence, the thirteen colonies, which had
become the United States, obtained the recognition of their independence
by the Treaty of 3rd September 1783. and the fisheries on the coast of
the reinainder of British North Anerica naturally become one of the
subjects of discussion by the Plenipotentiaries.

The people of the New England States were unwilling to be con-
fined to their own coast. Their fishing industry had become one ofgreat
importance. But, as to their right, it seems clear that when the thirteen
colonies proclaimed their independence they ceased to be entitled to the
right of fishing on the British Ainerican coasts-that right being inci-
dental to the condition of British subjects. As was said by de Vergennes:
"To claim the privileges of subjects after renouncing allegiance was
unprecedented." (De Circourt, Vol. 8, De Flasson ; "Hist. de la Diplo-

ia/lie Française.")
By every principle of international law and of right it would seem

that the fisheries on the coasts of Quebec, New Brunswick, Nova Scotia,
Cape Breton, Prince Edward Island and the Islands of the Gulf of the
St. Lawrence remained, as they always had been, since the Treaty of
Paris of 1763, the property of the British Crown, and there was no reason
or right to expect that the enjoyment of them should be continued to
the people of the United States any more than to the people of any other
Foreign State.

Count de Vergennes, although he had been a partizan of the United
States in the revolution, said, in a letter to M. de la Luzerne, the French
Minister at Philadelphia, dated Versailles, September 25th, 1777:



C)

It is essemial t remuark that the fisieries belong. and have always
bwlonged, Io ihe Crown of Grreat Britain, and thai it was as subjets of
t lie Crown Ihe Aiiericans enjoyed then-conîsequently, from lie mo-
ment w1en they shook oil t he English yoke and declared thlmsel ves
independent, hey brok tlle conunuunity whieh existed beiween nthem
:111(d thi metruopolis; and voluntarily reliiquished al the advanitages
whiei thev derived fromi that comnmunity, just as they despoiled England
of ali the advaitages she derived from iheir union with hier." * * *

" should lierefore, he well established that fron the mnomeit
when tle coloel s publishued their Declaration of Independenîce they
have Ieased o own a share in the fisheries. because they have for-
feited by their own act the qualification which entitled thein to such a
share; that colsequentlv tliey cai offler to the court of London nîeither
titlo nor actual possession ; fron this comles another result, viz., that the
Americans having- no right to the lishing we caun give thei n1o guarantee
on that head." (I1I de Circourl, pp. 27t, 277).

Lord Bathurst's langnage to Mr. Adams vas: when the Anericans
by t heir sepa rat ion from Great Britain became released fron the dut ies,
they becaine excluded also from the privileges of British subjects."

Sa laie as February 5ih, 1887, Mr. Manning, Secretary to the Trea-
sury, said, in reference even to the right to enter the bays and harbors

of Canada for shelter and to inake repairs, to purehase wood and to obtain
water: " As coloiists we had those rights, but as colonists we lost then
by just rebellion." 491h Congress, 2nd Session, No. 4087.

The fisheries on the banks of Newfoundland and elsewhere in the
open sea, were the coninon property of all, and were so treated by
those who negotiated the Treaty by which independence was recognized.
The Treaty of 1783 treats that as a " right," as contradistinguished fron
a "liberty." Notwithstanding that nio such right could be claimed on
hehalf of the 'United States in respect of the coast fisheries, Article III
of the Treaty conceded the " liberty " of taking fish there as previously.

The whole article is as follows:-
It is agreed that the people of the United States shall continue to

enjoy unmolested the right to take fish of every kind on the Grand
3ank and all the other banks of Newfoundland, also in the Gulf of St.

Lawrence, and at all other places in the sea, where the inhabitants of
both couitries used at any time heretofore to fish.

" And also that the inhabitants of the United States shall have
libert1 to take Iish of every kind on such part of the coast of Newý'-
foundland as British fishermen shall use, (but not to dry or cure flie
saie oi that island), and also on the coasts, bays, and creeks of all
other of His Britannic Majesty's dominions in America; and that the
Ainerican fishermen shall have liberty to dry and cure fish in anv of
the uisettled bays, harbors, and creeks of Nova Scotia, Magdalen
Islands, and Labrador, so long as the same shall remain unsettled; but
so soon as the saine or either of them shall be settled, it shall not be
lawfil for the said fishermen to dry or cure fish at such settlements
without a previous agreement for that purpose with the inhabitants,
proprietors, or possessors of the land."

It may be important to bear in mind the principle on which the

people of the United States ceased to have a right to the enjoynent of
the coast fisheries and also the fact that that enjoyment was, in 1783,
conceded to them as a liberty; for it is frequently claimed, on the part

of the Un iited States, that this article of the Treaty was simply a recog-
nition of a pre-existing right, and one which the people of the States
retained when they passed from their former colonial condition; Mr.
John Quincy Adams iai utained that the Treaty was simply a partition



of the former British possessions iii North America, and that, in the
partition, the rights of fishing on the coasts of the remaining Provinces,
fell to the lot of the United States.

In accordance with a universally recognized principle the exclusive
right of fishing within three marine miles of the coasts at least follows
the ownership of the coasts-the United States did not own the coasts
on which Article III of the Treaty of 1783 gave them the liberty to fish.
Moreover, it seems inconsistent with the " partition" theory that the
liberty, which was conceded by the Treaty, was to be exercised jointly
with the enjoyment of the fisheries by the subjects of Britain. The
concession then of 1788 may be regarded as a treaty concession, and not
as the acknowledgient of a pre-existing right.

The reason for this concession may perhaps be found in the
condition of Europe at that period, and in the fact that the coasts of the
Atlantie Provinces were very sparsely settled. It was probably induced
also, to a large extent, by the concessions on the part of the American
plenipotentiaries, in reference to the navigation of the Mississippi and
the American lakes by British vessels.

Speaking on the subject in 1814, Mr. Canning brought to the notice
of the British Parliament, the necessity for revising the provisions of
Article 3 of the Treaty of 1783. He said:-"In our Treaty of 1783 we

gave away more than we ought, and we never hear of that Treaty but
as a trophy of victory on the one hand, or a monument of degradation
and shame on the other. We ought to refer any question with America
to the state in which we now stand rather than that in which we once
stood."

But even the very liberal provisions of the Treaty of 1783 did not
continue to the people of the United States all the privileges, with
regard to the fisheries, which, as British subjects, they had previously
enjoyed. They were not to be allowed to land, to dry and cure their
fish on any part of Newfoundland, and only on the unsettled parts of
Nova Scotia, the Magdalen Islands and Labrador, so long as the same
should remain unsettled. They retained no right to land on the shores
of Cape Breton, or on Prince Edward Island.

The War of 1812 produced the next change. According to a
principle of international law, which will be discussed hereafter at
greater length, it was claimed, on the part of Great Britain, that
the fishery provisions of the Treaty of 1783 were terminated by that
war. When peace was concluded, in 1814, the liberty of the people of
the United States to fish on the British North American coasts, and the
right to use parts of the shores of British America for purposes con-
nected with the fisheries became again the subject of controversy. The
British Commissioners stated at the first meeting, which took place on
the Sth August, 1814: " That the British Government did not intend to
grant to the United States gratuitously the privileges formerly granted
to them by Treaty of fishing within the limits of British territory or
of using the shores of the British territories for purposes connected
-with the fisheries."



The ground was firmly taken by them that the fishery pro-
visions of 1783 had been terminated by the war, and must thereafter
be abandoned by the United States, unless again conceded by the
new Treaty about to be made. 'he Commissioners on the part of

the United States denied that these provisions had ceased to operate ;
they insisted on the " partition " theory above-mentioined, and clainied
that the Treaty of 1783 was not a new grant, either as to the "right
conceded, or the "liberty" conferred, but a recognition of an ancient
and inherent right.

Agreement on this subject was found to be unattainable, and the
matter was left undecided, but with each party adhering to its conten-
tion. Mr. Adams said, with regard to the British Commissioners
"Their efforts to obtain our acquieseence in their pretensions that the
fishing liberties had been forfeited by the war were unwearied. They
presented it to us in every form that ingenuity could devise. It was
the lirst stumbling-block and the last obstacle to the conclusion of thie
Treaty."

On the 24th of December, 1814, the Treatv of Ghent was con-
cluded, without allnding to the fisheries. From this time forward,
Great Britain treated Article III of the Treaty of 1783 as no longer iII
force. On the 17th June, 1815, Lord Bathurst instructed the Governor
of Newfoundland thus: " On the declaration of war by the Ainrican
Government and the consequent abrogation of the then existing
Treaties, the United States forfeited, vith respect to the fisheries, those
privileges which are purely conventional, and as they have iot been
renewed by stipulation in the present Treaty, the subjects of the
United States can have no pretence to any right to fish within British
jurisdiction, or to use the British territory for purposes connected with
the fisheries."

A long correspondence ensued between Mr. John Quincy Adams

and Lord Bathurst which resulted in the British Government adhering
to its position.

In 1815 the Commander of His Majesty's ship "Jasseur," in the

month of June, sent eight captured fishing vessels of the United States
into Halifax as prizes. (Sabine, 393.) He also warned another Ameri-

can fisherman to keep a distance of sixty miles from the coast. lis
extreme view in this latter respect was disavowed.

in 1817 instructions were issued by the British Governnent to

seize foreign vessels fishing or at anchor in any of the harbors or creeks

in Her Majesty's North American possessions or within the maritime

jurisdiction and send them to Hlalifax for adjudication. Under these

instructions twenty American fishing vessels wvere seized iii June, 1817,
by Capt. Chambers, of H.M.S. "Dee."

lu 1818, while negotiations were going forward for the treaty which

vas concluded in that year, two fishing vessels, the "Nabby " and

"'Washington," were seized and condemned for entering British Ameri-

can waters.
In May, 1818, the United States empowered Plenipotentiaries "to

agree, treat, consult and negotiate of and concerning the general con-



merce between the United States and Groat, Britain and its dominions
or dependencies and such other matters and subjects interesting to the
two nations as may be given to them in chrge, and to conclude and
sign the treaty or treaties, convention or conventions touching the pre-
mises."

At the third conference the following proposal in reference to the
lisheries emanated from the American Plenipotentiaries:-

"ARTICLE A.

"Whereas differences have arisen respecting the liberty claimed by
the United States for the inhabitants thereof, to take, dry, and cure fish
on certain coasts, bays, harbors, and creeks of His Britannic Majesty's
dominions in Ainerica : It is agreed between the high contracting parties
that the inhabitants of the said United States shall continue to enjoy
unnolested, forever, the liberty to take fish, of every kind, on that part
of the southern coast of Newfoundland which extends from Cape Ray
to the Rameau Islands,* and the western and northern coast of Newfound-
land, from the said Cape Ray to Quirpon ]sland, on the Magdalen Islands,
and also -%n the coasts, bays, harbors, and creeks from Mount Joli, on
the southtn coast of Labrador, to and through the Straits of Belleisle,
and thence, northwardly, indefinitely, along the coast ; and that the
American fishermen shall also have liberty, forever, to dry and cure fish
in any of the unsettled bays, harbors, and creeks of the southern part of
the coast of Newfoundland hereabove described, of the Magdalen islands,
and of 1 abrador, as hereabove described ; but so soon as the same, or
either of them, shall be settled, it shall not be lawful for the said fisher-
men to dry or cure fish at such settlement, without previous agreement
for that purpose with the inhabitants, proprietors, or possessors of the
ground ; and the United States hereby renounce any liberty heretofore
en.joyed or claimed by the inhabitants thereof to take, dry, or cure fish
on or withiu three marine miles of any of the coasts, bays, creeks, and
harbors of His Britannic Majesty's dominions in America not included
within the above-mentioned limits : Provided, however, That the
American fishermen shall be admitted to enter such bays and harbore
for the purpose only of obtaining shelter, wood, water, and bait, but
under such restrictions as may be necessary to prevent their drying or
curing fish therein, or in any other manner abusing the privilege hereby
reserved to them."

At the fifth conference the British Plenipotentiaries presented a
counter project, as follows :-

"ARTICLE A.

"It is agreed that the inhabitants of the United States shall have
liberty to take fish, of every kind, on that part of the western coast of
Newfdundland which extends from Cape Ray to the Quirpon Islands,
and on that part of the southern and eastern coasts of Labrador which
extends from Mount Joli ta Huntingdon Island; and it is further agreed
that the fishermien of the United States shall have liberty to dry and
cure fish. in any of the unsettled bays, harbors, and creeks of the said
south and east coasts of Labrador, so long as the same shall remain
unsettled; but as soon as the same, or any part of them, shall be settled,
it shall not be lawful for the said fishermen to dry or cure fish without
a previous agreement for that purpose with the inhabitants, proprietors,
or possessors of the ground.

"A nd it is further agreed that nothing contained in this article shall
be construed to give to the inhabitants of the United States any liberty
to take fish within the rivers of His Britannic Majesty's territories, as
above described, and it is agreed, on the part of the United States, that
the fishermen of the United States resorting to the mouths of such rivers
shall not obstruct the navigation thereof, nor wilfully injure nor destroy
the fish within the sane, either by setting nets across the mouths of
such rivers, or by any other means whatever.



" His 3ritannic Majestv further agrees that the vessels of the United
States, bonafide engaged in suh ishery, shall have librty to enter the
bavs and harbors of anv of I1 is Britannic Majestv's doiniiions in North
Ainerica, for thie purpose of shelter, or of repairing dai ages therein, and
of purchasing wood aid obtaininxg water, and for no other purpose; and
all vessels so resorting to the said bays and harbors shall be under such
rostrictiois as mav be iecessary to prevent their taking, dryin, or cur-
ing lish therein.

It is further well understood that the liberty of taking, drying and
vuring fish, granted in the preceding part of this article, shal not be
construed to extend to any privilege of 'arrying on trade with any of
His Biritannie Majesty's subjects, residing within the limits hercinibefore
assigned for the use of the fisherimen of the United States, for aniy of the
purposes aforesaid.

And in order Hie more effectually to guard against smuggling, it
shall not be ]awful for the vessels of the United States, engaged in the
said iishery, Io have on board any goods, wares, or merchandise, what-
ever, except such as may be necessary for the prosecution of the lishery,
or the support of t lie fishermen whilst engaged therein, or in the prosecu-
tion of their voyages to and from the said fishing grounds. And any
vessel of the United States which shall contravene this regulation nay
be seized, condemnied, and coniscated, together with her cargo."

'lie followiig is the reply of the American Plenipotentiaries:-
" The Ainerican Plenipotentiaries are not authorized by their in-

structions to assent to anv article on that subject which shal not secure
to the inhabitants of the inited States the liberty of taking fish of every
kind on tle southern coast of Newfboundland, from Cape Rav to the
R ameau lslands, and on the coasts, bays, harbors and creeks fron Mount
Joli on the southern coast of Labrador, to and through the Straits of
Belleis.e, and thence northwardly indefinitely along the coast, and also
the liberty of drying and curing fßsh in any of the unsettled bays,
harbors and creeks of Labrador, and of the southern coast of Newfound-
land, as above described, with the proviso respecting' such of the said
bays, harbors and creeks as mav be settled.

"The liberty of taking fisli within rivers is not asked. A positive
clause to except them is unnecessarv, unless it is intended to compre-
hnd under that naine waters which migrht othcrwise be considered as
bays or creeks. Whatever extent of fishing ground nay be secured to
Anerican fishermen, the A merica n pieni potentiaries are not prepared to
accept it on a tenure, or on conditions, dif forent from those on which the
w,'hîol has heretofore been held. Their instructions did not anticipate
that any new terms or restrictions would be annexed, as none were
suggested in the proposals made by Mr. Bagot to the American Govern-
ment. The clauses forbidding the spreading of nets, and nmaking vessels
liable to confiscation in case any articles not wanted for carrying on the
fishery should be found on board are of that description, and would
expose the fishermnen to endless vexations."

The British Plenipotentiaries finally proposed the following
article:-

" Thereas, Differences have arisen respecting the liberty claimed by
the United States for the inhabitants thereof to take, dry, and cure fish
on certain coasts, bays, harbors and creeks of lis Britannie Majesty's
dominions in Ameria, it is agreed between the high contracting parties
th at

" ARTICLE I.-The inhabitants of the United States shall have for.
ever, in commoin with the subjects of lis Britannic Majesty, the liberty
to take fislh of every kçind on that part of the southern coast of Newfound-
land which extends from Cape Ray to the Rameau Islands, on the wes-
tern and southern coasts of'Newfoundland from the said Cape Ray to the
Quirpoin Islands, on the shores of the Magdalen Islands, and also on the
coasts, bays, harbors, and creeks from Mount Joli on the southern coast
of Labrador, to and through the Straits of Belleisle, and thence north-
wardly iidelinitely along the coast, without prejudice, however, to any
of the exclusive rights of Ihe I udson Bay Company; and that tho



American fishermen shall have liberty forever to dry and cure fish in
any of the unsettled bays, harbors and creeks of the southern part of the
coast of Newfoundland, above described, and of the coast of Labrador;
but so soon as the same, or any portion thereof, shall be settled, it shall
not be lawful for the said fishermen to dry or cure fish at such portion
so settled, -without previous agreement for such purpose with the inhab-
itants, proprietors or possessors of the ground. And the United States
hereby renounce forever any liberty heretofore eiijoyed or claimed by
the inhabitants thercof to take, dry, or cure fish on or within three
marine miles of any of the coasts, bays, crecks, or harbors of His Britan-
nic Majesty's dominions in America not included within the above-men-
tioned limits: Providcd, however, that the American fishermen shall
be admitted to enter such bays or harbors for the purpose of shelter and
of repairing damages therein, of purchasing wood, and of obtaining
water, and for no other purpose whatever. But they shall be under
such restrictions as may be necessary to prevent their taking, drying, or
curing fish therein, or in any other manner whatever abusing the privi-
leges hereby reserved to them."

The British Plenipotentiaries agreed not to insist on an axticle giv-
ing their people the right to navigate the Mississippi.

The article above recited was accepted and incorporated in the treaty.
The rights of the people of the two coutries, as settled by this

Convention of 1818, (which bore date the 20th October of that year),
remained unaltered for about thirty-six years, and the article just quoted
is the one by which those riglits are now, (since the revocation (1885)
of the fishery articles of the Treaty of Washington of 1871), to be regu-
lated. During a long course of years succeeding the treaty it was
claimed on the part of the people of the British North Aumerican
colonies that the fishermen of the United States habitually encroached
on their fishing grounds of the coasts of the Atlantic Provinces.

The complaints consisted principally of remonstrances by the
Provincial Governments and Legislatures to the Imperial authorities
against the United States' fishermen fishing within three miles of the
coast and within three miles of lines drawn from headland to headland,
and against their entering ports, bays and harbors for the purposes of
trading, procuring bait, and for other purposes not named in the Con-
vention.

Numerous seizures were made by the Provincial marine police
vessels and by British gun-boats which wvere sent to prevent encroach-
ments by fishermen of the United States.

With a view to making the provisions of the Treaty of 1818 effective,
the statute 59 George III, chap. 88, was passed (1819). Its principal
provisions are as follows:-

It declared that except for the purposes before specified it
should " not be lawful for any person or persous, not being a natural
born subject of His Majesty, in any foreign ship, vessel or boat, nor for
any person in any ship, vessel or boat, other than such as shall be navi-
gated according to the laws of the United Kingdom of Great Britain and
Ireland, to fish for, or to take, dry or cure any fish of any kind whatever
within thrce marine miles of any coasts, bays, creeks or harbors what-
ever in any part of lis Majesty's dominions in America, not included
within the limits specified and described in the First Article of the said
Convention, and that if such foreign ship, vessel or boat, or any persons
on board thereof, shall be found fishing, or to have been fishing, or pre-



pariig Io lish within snch distance of such coasts, bays, creeks or
larbors within sunh parts of lis Majesty's Dominions in America, ont
of the said liii as aforesaid, all such ships, vessels and boats, together
with their cartues, aid all guns, ammiunit ion, tavkle, apparel, furiiiture
and stores, shal be lbrfeited and shah and may be seized, taken, sued
for, proseented. recoverted and condemned by such and the like ways,
ineans aw o aid iii the saine courts as ships, vessels or boats
may be lbrfeitod, seized, prosecuted and condemned for anv offence
against any laws relatin I tohe 1eveinue of Customs or the laws of
trade and navigation, under any Act or Acts of the Parliament of Great
lritain, or of the United Kingdom of Great Britain and Ireland; pro-

vided that nothing conitaiied iii this Act shall apply, or be construed to
apply to the ships, or subjets of any Province, Power or State in ainity

with l is Majesty, who are entitled by treaty with His Majesty to any

privilege of taking, drying >or curing fish on the coasts, bays, creeks or
harbors, or within tlh limits in this Act described ; provided alwavs,
that it shall and may be lawful for any fisherman of the said United
States to enter iito any suci bays or harbors of lis Britannic Majesty's
Dominions iii America as are last mentioned for the purpose of shelter
and repairing daimages therein. of purchasing wood, and of obtaining
water, aud for no other purpose whatever ; subject, nevertheless, to such
restrictions as may be necessary to prevent such fishermen of the said
United Stales friom taking, drying or Guring fish in the said bays or

harbors, or in any other manner whatever abusing the said privileges

by the said treaty and this Act reserved to them, and it shall for that

1)upT)ose be imposed by any order or orders to be from time to time made

by lis Majesty in Council uder the authority of this Act, and by any

regulations which shall be issued by the Governor or person exercising

t lie oflice of G overnor in any such parts of lis Majesty Dominions in

America, under or in pursuance of any such Order in Council as

aforesaid.
"And that if aiiy person or persons, upon requisition made by the

Governor of Newfoundland, or the person exercising the ofiice of 6Gover-
nor, or by any Governor in person exercising the office of Governor
in any other parts of lis Majesty's Dominions in America, as afore-
said. or by auy officer or oflicers acting under such Governor or person
exercising the offive of Governor, in the execution of any orders or
instructions from I[is Majesty in Council, shall refuse to depart from
sueh hays or harbors, or if anv person or persons shall refuse or neglect
to conform to any regulations or directions which shall be made or
.iven for the execution of any of the purposes of this Act, every such

person so refusing or otherwise offending against this Act shall forfeit
the sia of two hundred pounds, to be recovered in the Superior
Court of Judicature of the Island of Newfoundiand, or in the Superior
'Oourt of Judicature of the colony or settlement within or near to which
sich offence shall be committed, or by bill, plaint or information in any
of lis Majestv's Courts of Record at Westminster, one moiety of such

penalty to beong to [His Majesty, Ris heirs and successors, and the other
muoiety to such person or persons as shall sue or prosecute for the same."

This was followed by Colonial Legislation on the same lines. Nova

Sootia, New Brunswick and Prince Edward Island adopted enactments

to the like effict, and also establishing the penalty of forfeiture of vessels

found " fishing, or preparing to fish, or to have been fshing within three

marine miles of the coasts, bays, creeks or harbors " and also a penalty of



£100 on the person in command if he should not truly answer questions
put to him. These statutes also placed the burden of proof on the person
disputing the validity of a seizure.

Year after year the lishermen of the United States maintained a
systei of encroachment and of trespass by fishing within three miles of
the coast, and by entering, without due justificatioa, the bays and harbors
of the Provinces. Marine police cruisers Were kept up by the Provincial
Governments and thu Imperial ships of war aided these in seizing from
time to time the vessels -which were so found trespassing. Condemna-
tions of these took place under the Imperial and Colonial Statutes just
cited.

In some cases these seizures were made for violations of the Cus-
toms laws. They were, nevertheless, in nearly every case, seizures
practically for violations of the Convention of 1818 and of the Fishery
laws.

The vessels seized were United States fishing vessels; the Customs
officers along the lino of coast of the different Provinces were in reality
the fisheries police of British North America. The vessels, in most
instances, freqnentcd the harbors, ports and bays of Nova Scotia and New
Brunswick, for purposes other than the four allowed by the Convention
of 1818, viz., the purchase of wood and the obtaining of water and for
shelter and repairs. The enforcement of the Customs regulations was
for the avowed purpose of denying to such vessels all rights of access,
excepting those which related to the right of asylum as recognized and
preserved in express words by the Treaty of 1818.

The following is a list of the offences for which condemnation of
United States fishing vessels took place:-

(a ) Violation of Customs laws;
(b.) Fishing within the forbidden limits;
(c.) Anchoring or hovering inshore without necessity;
(d.) Lying at anchor inside bays, &c., to clean and pack fish;
(e.) Enteriug the forbidden liuits to buy bait;
(f) Preparing to fish within the prescribed limits;
(g.) Purchasing supplies;
(h.) Landing and transhipping cargoes of ish.

For upwards of twenty years this course of proceeding was carried
on, with hardly any complaint from the Government of the United States
against the Brit ish construction of the Treaty as to the headland question,
or as to the right to purchase bait and supplies or to tranship cargoes.
Any complaints which werc transmitted were based on controversies as
to the facts on which the seizures were made. The complaints indeed
at that period were more frequent on the part of the British authorities.
In January, 1886, the President directed the Secretary of the Treasury
"to instruct the collectors to inform the masters, owners and others
engaged in the fisheries that complaints had beei made, and to enjoin
upon those persons a strict observance of the limits assigned for taking,
drying and curing fish by American fishermen under the Convention of
1818."



The Governuent of Nova Scotia not only maintained an effective
marine police, by which numerous seizures were made, but they pro-
eeded to close the Strait of Canso against fishermen of the United

~States.
luI 1841, Mr. Forsyth, U. S. Secretary of State, directed Mr. Stevenson,

Minister at London, to complain to Her Majesty's Government of the
headland rule, of the closing of the Strait of Causo, and of the severe
methods of procedure prescribed in the Nova Scotia Statute. This led
to a reference to the Law Ollicers for an opinion, which was given in
favor of the Provincial contention ; and Lord Stanley, in November,
1842, in transmitting the opinion to the Governor of Nova Scotia,
stated that the precautions taken by the Provincial authorities were

practically acquiesced in by the Americans."
In 1843 and 1844, strong remonstrances were made by the Govern-

nent of the United States. It was contended that the views of the
Provincial authorities, especially on the two questions, as to a line
drawn frorn headland to headland, and as to the exclusion from harbors,
&c., were in excess of the provisions of the Treaty. The Imperial Gov-
ernment, however, sustained the views of the Colonial authorities, and
the seizures were continued. The question was formally raised as to
the headland doctrine in reference to the Bay of Fundy. The schooner
" Washington" had been captured in that bay ten miles from the shore.
The bay is about 40 miles wide and 130 to 140 miles long. One of the head-
lands, it was urged, was in United States territory, and the Island of
Little Menan belonged to the United States, and was situated nearly on
the line from headland to headland, if the outer headlands were to be
taken.

In 1853 a convention was made between Great Britain and the
United States for the settlement of daims made by the citizens of either
country upon the other country since the Treaty of Ghent. Commis-
sioners were to be appointed to hear the claims, and, in case of disagree-
ment, an umpire was to be chosen. The owner of the schooner " Wash-
ington," which had been seized in the Bay of Fundy, presented his claim
to the Commissioners, and a disagreement resulted thereon as to whether
he was entitled to recompense or not. Mr. Joshua Bates was chosen as
umpire, and his view was that the claimant should receive $8,000, on
t he ground that the " Washington " was not liable to seizure in that
part of the bay where she was fishing. This was in 1854.

The details involved in this decision and the effect of the decision
itself, will be referred to more fully hereafter. It is only necessary to
say here, that the decision had no binding effect, excepting as to the
claim presented by the owner of the " Washington." It did not conclude
all question as to the Bay of Fundy and had no applicability to any of
the other bays on the British North American shore.

In 1845, however, Lord Aberdeen, in a letter under date of 10th
March, consented that United States' fishermen should be admitted to
the Bay of Fundy "as the concession of a privilege." Mr. Everett, on
25th Marci, 1845, accepted the concession as a matter of right, and it is
worthy of note that this document, written twenty-seven years after the



Treaty was made, and after it had becin many years enforced according
to the " headland " interpretation, was the first dissent expressed by the
Government of the United States to that interpretation. (Sabine, 419.)
A long correspondence ensued, in which the British Government
insisted that the admission to the Bay of Fundy was a "liberal con-
cession," and that the headland doctrine could not be given up. The
concession of the privilege with regard to the Bay of Fundy vas never
made in any binding form.

lu 1845, Lord Stanley intimated to Lord Falkland, Lieutenant Gov-
ernor of Nova Scotia, that the British Government " contemplated the
further extension of the same policy by the adoption of a general regula-
tion that the A merican fisherinen should be allowed freely to enter all
bays of which the mouths were more than six miles wide." This pro-
posal was met by a strong remonstrance from the Governments of Nova
Scotia and New Brunswick, and on the 17th September, 1845, Lord Stan-
ley informed Lord Falkland : " We have abandoned the intention we
had entertained on the subject, and shall adhere to the strict letter of
the treaties * * * except in so far as they may relate to
the Bay of Fundy, which has been thrown open to the 1 orth Americans
under certain restrictions."

Matters remained thus, until negotiations were commenced for reci-
procity in trade and for an arrangement as to the fisheries, resulting in
the " Reciprocity Treaty " of 1854.

As the restrictions put upon American fishermen from trespassing
on the fishing grounds after the War of 1812, resulted in the Convention
of 1818, so the enforcement of the Treaty of 1818 resulted in the negoti-
ations which led to the Reciprocity Treaty.

It has been unfairly charged against the British American Provinces
and the Dominion of Canada, that our people vere accustomed to treat
with harshness and rigor the American fishermen resorting to our coasts,
in the hope of thereby exacting such trade concessions from the States
as vere necessary for the growth of our commerce.

So far from being willing that the fisheries should be used as a make-
weight in the negotiations regarding trade, the people of the Atlantic
Provinces were largely dissatisfied with the concession of joint use of
the fishing grounds as part of the arrangement of 1854.

The great expansion, both as regards population and internal improve-
ments in British North America, since the Treaty of 1818, had made such
relations advantageous to the United States. The people of British North
America have always been willing that trade and commerce between the
two countries should be extended in every reasonable way, but at every
phase of the negotiations on this subject, the Government of the United
States has interposed the fishery question as one on which concessions
must be made.

The Reciprocity Treaty bears date 5th June, 1854. The following
is the provision in reference to the fisheries :-

" Article 1. It is agreed by the high contracting parties that in
addition to the liberty secured to the United States fishernen by the above-
mentioned convention of October 201h, 181Y, of taking, curing and drying
Ilsh on certain coasts of British North American colonies therein defined,



the inîhabitants of the United States shall have, in common with the
subjects oft ler B}ritannie Majesty, the liberty to take fish of every kind,
except shell-hish, on fle sea-coasts and shores, and in the bays, harbors
and creeks of Canada, New Brunswick, Nova Scotia, Prince Edward
Island, and of the several islands thereunto adjacent (and, by another
article, Newfoundland), without being restricted to any distance from
shore, with permission to land uîpon the coasts and shores of those
cokIies and the islanlds thereof, and also upon the Magdalen Islands,
for ti1r purpose of' drying theirnets and curingtheir fish ; provided that,
in so doing, tihev do not inteifere with the rights or private property, or
with Britsh lisiernen in the peaceable use of any part of the same coast
in their occupancy for the saine purpose. It is understood that the
above-mnenlioned liberty applies solely to the sea-fishery, and that the
salmon and shad lisheries aid ail lisheries in rivers and the mouths of
rivers are hereby reserved exclusively for British lishermen."

It will be observed that again the taking of flish on our coasts was

styled by the contraeting parties a "liberty," instead of the " inherent
right," resulting from joint discovery, possession and conquest, and
recognized in the "partition " of 1783, which it lias recently been
claimed to have been.

This Treaty was terminated in March, 1866, after a year's notice, by
the United States Goverunient.

During its continuance the utmost latitude was given to American
vessels claiming to be in any vay interested in the fisheries, and such
vessels resorted to the coast of British North America as freely for ail
purposes as the vessels of our own people.

The Treaty of 1854 having been discontinued, the Convention of
1818 revived and continued in force until the Treaty of Washington of
1871.

On the 20th of February, 1866, a Royal Proclamation was issued by
the GJovernor General of Canada, notifying the people of the United
States that their fishery privileges in British waters would cease on the
171l of March, and stating the penalties that would follow infractions
of the Convention of 18 18. Subscquently Her Majesty's Government
agreed that those privileges might continue to be exercised during the
whole of 1866, ont payment of a trifling license fee of 50 cents per ton,
although the commercial arrangements by which it is said (Report of
1. S. Commiltee on Foreign AJ/airs, No. 4087, February 161h, 1887) that
" the United States purchased the fishery provisions," were inmnediately
withdrawn. The tariff of the United States on fish cauglit in Colonial
vessels was alnost prohibitory.

Repeated notices were given to United States fishermen, both by
the Imperial and United States authorities, that the privileges given by
Ile Treaty of 1854 could no longer be exercised. In order, however, to
avoid harsh measures, such as the seizure of the American vessels,
which had fished in fleets along the British North American coast for
twelve years under the Reciprocity Treaty (and in increasing numbers)
the system of issuing licenses was continued during 1867, 1868 and
1869. The fe charged at first of 50 cents per ton was raised to $1 per
ton, and finally to $2 per ton.

The number of licenses issued in 1866 was 365, in 1867 it was 270,
in 1868 it was 56, and in 1869 it fell to 25. It has, without foundation,
been contended that the price charged for licenses was taken by both Gov-



erinments as the measure of the value of the fishery privileges. The fee was
charged by the Canadian Government to preserve its right, at a period
when hopes were held out that the pacifi: arrangements of 1854 would
be renewed. pt was p ýy the United Sates fishermen freely, at first, in
order to avoid seizure, but reluctantly and rarely in the later years, because
the chances of detection and seizure were so rare on a coast line of thon-
sands of miles where it was so difâctdt to visit all vessels resorting there,
in order to sec if they possessed a license. The danger which was pointed
ont by the Attorney' General of Nov'a Scotia i1845, as likely to arise from
the United States' fishermen being allowed to fish inside the bays, was
fully realized when the right to fish inshore depended on the pos-
session of license. These were the words:

"The ease with which they may run into the shores-whether
to fish or for ôbtaining bait, or for drawing off the shoals of fish, or for
sinuggli ng-and the 'Tcility of escape before detection, notwithstanding
every gua-d which itis ývithin the means of the Province to employ,
will render very difficult the attempt to prevent violations of the remain-
ing restrictions, while, in the case of seizures, the means of evasion and
excuses, which experience has shown to be, under any circumstances,
abundantly ready, will be much enlarged."

The number of licenses taken ont by no means indicates the number
of United States' fishing vessels thaf pirsued the inshore fisheries.
Great numbers of them were boa ded and warned off, and no seizures
were made, as there was a desire on the part of the Dominion authorities
to avoid any cause of irritation wh\ch might retard a fair and satisfac-
tory arrangement betw een the two c Indeed the instructions
first issued by the Department of Marine and Fisheries of Canada required
that the cruisers should issue licenses to those vessels which they found
unprovided with them, aud that a vessel should not be seized until after
three warnings.

The system was costly to the Canadian Government, and inefflectual
as a ineans of preventing even t e&most fagrant encroachment, and, by
the close of the year 1869, it became apparent that further sacrifices of
our fisheries would not be productive' of anfr good result as regards a
new agreenent ',etwe 'te two Goyer ments. Accordingly the
system was put an end to. in 18,70. Orders were given by the British
Government, in that year, to AdmiraiWelI1 sley to use the war vessels
under his command to ensure the prôtection of Canadian fishermen and
to co-operate wit]? any United States force which might be sent for the
purpose of maintaining ordër.

The Proviices h'a- lii 186, 1een formed into the Dominion of
Canada. and cruisers were dispatched to tlie fishing grounds by the
Government.

In 1868, 1870 aild ,e,71 the following enactments were adopted by
the Parliament of Canada:

31 VICToRIA, CHAP. 61.

" An Act respecting fishing by. foreign vessels.

]4ssented to 22ni May, 1868.]
"lier Majesty, by and, with the advice and consent of the Senate and

"House of Commons;of. Canada, enacts àifollùws:
"1. The Governor maV, from tine to'tiie rant to any foreign ship,

"vessel, or boat not navigated according to the laws of the United King.



" dom, or of Canada, ait such rate, and for such period not exceeding one
" year, as he inay deemn expedient, a license to fish for or take, dry or cure
" any fish of any kind whatever, in British waters, within three marine

miles of any of the coasts, bays, creeks, or harbors whatever of Canada,
not included withiii the limits specified and described iii the lirst article
of the Convention between his late Majesty King George tlie Third and

"the United States of America, made and signed at London on the 20th
"day of October, 18 18.

" 2. Any commissioned officer of Her Majesty's navy serving on board
of any vessel of H-er Majesty's navy cruising' and being in the waters of'

" Canada for purpose of afifording protection to Her Majesty's subjects
"engaged in the fisheries, or any comnissioned officer of ler Majesty's

nary, lishery officer, or stipendiary iagistrate on board of any vessel
belonging to or in the service of the Government of Canada and
eiployed in the service of protectini the fisheries, or anîy oflicer of the
Custois of Canada, sherif, inagistrate, or other person duly commis-

"sioned for that purpose, nay go on board of any slip, vessel, or boat
within any harbor iii Canada er hovering (iii British waters) within
three marine miles of any of the coasts, bays, ereeks. or harbors iii

" Canada, and stay on boardso long as sheI may remain within such place
"or distance.

"3. If such ship, vessel, or boat be bound elsewhere. and shall con-
tinue within such harbor or so hovering for 24 hours after the master

" shall þave beeni required to depart, any one of such oflicers or persons
" as are above mentioned inay bring sul sbip, vessel, or boat into port
" and search lier cargo, and nay also examine the master upon oath
" touching the cargo and voyage; and if the master or person in command
" shall not truly answer the questions put to im in such exainilation, le
" shall forfeit i400 ; and if such ship, vessel, or boat be foreigli, or iiot
"navigated according to the laws of the United Kingdom or of Canada,
" aid have been found fishing, or preparing to fish, or to have been
"fishing (in Eritish waters) within three marine miles of any of the coasts,
"bays, creeks, or harbors of Canada, not included withii the above-men-
"tioned limits, without a license, or afler the expiration of the period
" named in the last license granted to such ship, vessel, or boat under the
"first section of this Act, such ship, vessel, or boat, and the tackle,
"rigging, apparel, furniture, stores, and cargo tihereof shall be forfeited.

" 4. All goods, ships, vessels, and boats, and the tackle, rigging,
" apparel, furniture, stores, and cargo liable to forfeituire under this Act

may be seized and secured by any oflicers or persons nentioned in the
second section of this Act; and every person opposing any oflicer or
person in execution of his duty under this Act, or aiding or abetting

'any other person in any opposition, shall forfeit $800, and shall be
"guilty of a misdemeanor, and upon conviction be liable to imprisonment
" for a terni not exceeding two years.

"5. Goods, ships, vessels and boats, and the tackle, rigging, apparel,
"furniture, stores, and cargo seized as liable to forfeiture under this Act,
"shall be forthwith delivered into the custody of the collector or other

principal officer of the Customs at the port nearest to the place where
" seized, to be secured and kept as other goods, ships, vessels and boats,
" and the tackle, rigging, apparel, furniture, stores and cargo seized are
" directed by the laws in force in the Province in whici such port is situ-
"ate, to be secured and kept, or into such other custod y and keeping as
" the Governor in Council or:a Court of Vice-Admiralty shall order.

"6. All goods, vessels and boats, and the tackle, rigging, apparel,
furniture, stores and cargo, condenned as forfeited uuider this A et, shall,

" by direction of the collector or other principal officer of the Customs at
"the port where the seizure has been secured, be sold at public auction,
" and the proceeds of such sale shall be applied as follows : The amount
"d chargeable for the custody of the property seized shall first be deducted,
"and paid over for that service; one-half the remainder shall be paid,
"without deduction, to the olicer or personi seizing the saine, and the
"other half, after first deducting therefrom al] costs incurred, shall be paid

t the Receiver General of Canada, through the Department of Marine
"and Fisheries; but the Governor in Council may, nevertheless, direct
" that any ship, vessel, boat or goods, and the tackle, rigging, apparel,



"furniture, stores and cargo, seized and forfeited, shall be destroyed or be
reserved for the publie service.

" 7. Any penalty or forfeiture under this Act may be prosecuted and
" rccovered in any Court of Vice-Admiralty vithin Canada.

" 8. The judge of the Court ofVice-Admiralty may, with the consent
"of the person seizing any goods, ship, vessel or boat, and the tackle, rig-
"ging, apparel, furniture, stores and cargo, as forfeited under this Act,
"order the redelivery thereof, on security by bond, to be given by the
"party, with two sureties, to the use of Her Majesty, and in case any

goods, ship, vessel or boat, or the tackle, rigging, apparel, furniture,
"stores and cargo so redelivered is condemned as forfeited, the value
" thereof shall be paid into court, and distributed as above directed.

"9. lier Majesty's Attorney General for Canada may sue for and re-
" cover in Her Majesty's name any penalty or forfeiture incurred under
" this Act.

" 10. In case a dispute arises as to whether any seizure has or has not
" been legally made, or as to whether the person seizing was or was not
" authorized to seize under this Act, oral evidence nay be heard there-
"upon, and the burden of proving the illegality of the seizure shall be
"upon the owner or claimant.

"11. No claim to anything seized under this Act and returned into
"any Court of Vice-Admiralty for adjudication shall be admitted unless
"the claim be entered under oath, with the nanie of the owner, his resi-
" dence and occupation, and the description of the property claimed, which
" oath shall be made by the owner, his attorney, or agent, and to the best
" of his knowledge and belief.

12. No person shall enter a claim to anything seized under this Act
" until security has been given in a penalty not exceeding two hundred
" and forty dollars, to answer and pay costs occasioned by such claim, and
" in default of security the things seized shall be adjudged forfeited, and
" shall be cordemned.

" 13. No writ shall be sued out against any officer or other person au-
" thorized to seize under this Act for anything done under this Act, until
" one month after notice in writing delivered to him, or left at his usual
" place of abode by the person intending to sue ont such writ, his attorney
" or agent; in which notice shall be contained the cause of action, the
"name and place of abode of the person who is to bring the action, and of
" his attorney or agent, and no evidence of any cause of action shall be

produced except such as shall be contained in such notice.
" 14. Every such action shall be brought within three months after

" the cause thereof has arisen.
" 15. I f on any information or suit brought to trial under this Act on

" account of any seizure, judgment shall be given for the claimant, and
" the judge or court shall certify on the record that there was probable
" cause of seizure, the claimant shall not recover costs, nor shall the per-
" son who made the seizures be liable to any indictment or suit on account
" thereof ; and if any suit or prosecution be brought against any person
" on account of any seizure under this Act, and judgment be given against
" him, and the court or judge shall certify that there was probable cause
" for the seizure, then the plaintiff, besides the thing seized or its' value,
"shall not recover more than three and a-half cents damages, nor any
"costs of suit, nor shall the defendant be fined more than twenty cents.

"16. Any officer or person who has made a seizure under this Act
" may, within one month after notice of action received, tender amendsto
" the party complaining, or to his attorney or agent, and may plead such
" tender.

" 17 All actions for the recovery of penalties or forfeitures imposed
" by this Act must be commenced withiu three years after the offense
" committed.

" 18. No appeal shall be prosecuted fron any decree, or sentence of
"any court touching any penalty or forfeiture imposed by this Act, unless
"the inhibition be applied for and decreed within twelve months fron
" the decree or sentence being pronounced.

" 19. In cases of seizure under this Act, the Governorin Council may,
" by order, direct a stay of proceedings; and in cases of condemnation
" may relieve froma the penalty, in whole or in part, and on such terms as
"may be deemed right.



"20. The several provisions of this Act shall apply to any foreign
ship, vessel or boti, in or upon the inland waters of Canada ; and the
provisions hereinbefore coitaiiied in respect to any proceedings In a
Court of Vice-Adiniralty shall, in the case of any foreign ship, vessel or
boat, in or upon the inland waters of Canada, apply to, and any penalty
or foriWture in respect thereof shall be prosecuted and recovered in one
of the Superior Courts of the Province within which such cause of prose-
cution mav arise

" 21. Neither the ninety-fourth chapter of the Revised Statutes of
Nova Scotia (third series), " Of the coast and deep-sea fisheries," nor the
Act of the Legislature of the Province of Nova Scotia, passed in the

"twenty-ninth year of lIer Majesty's reign, chapter thirty-five, amendiig
"the sane, nor the Act of the Legislature of the Province of New Bruns-

wick, passed in the sixteenth yearof lHer Majesty's reign, chapter sixty-
"ine, entitled " An Avt relating to the coast fisheries aid for the preven-
tion of illicit trade,"' shall apply to any case to which this Act applies ;

"and so much of the said chapter, and of each of the said Acts, as makes
provision for cases provided for by this Act, is hereby declared to be in-
applicable to such cases.

33 VICTORIA, CHAP. 15.

An Act to amend the Act respecting fishing by foreign vessels.

[Assented Io 12/1 May, 1870.1
Whereas it is expedient, for tIe more eflectual protection of the in-

shore fisheries of Canada against intrusion by foreigners, to amend
the Act entitled "An Act respecting fishing by foreign vessels," passed
in the thirty-first year of Her Majesty's reign : Therefore, ler Majesty,

"hy and with the advice and consent of the Senate and Ilouse of Com-
"mons of Canada, enacts as follows:

"1. The third section of the above cited Act shall be, and is hereby
repealed, and the following section is enacted in its stead:

"'3. Any one of such officers or persons as are above-mentioned may
"bring any ship, vessel or boat, being within any harbor in Canada, or

hovering (iii British waters) within lhree marine miles of any of the
" coasts, bays, creeks or harbors in Canada, into port, and search lier cargo,
"and may also examine the master, upon oath, touching the cargo and

voyage ; and if the master, or person in command, shal not truly answer
" the questions put to hiin in such examination, he shall forfeit $400 ; and
" if such ship, vessel or boat be foreign, or not navigated according to the
"'laws of the United Kingdom,~or ofOCanada, and have been fouiid fishing,
"'or preparing to fish,'orlto have been fishing (in British waters) within

three marine miles of any of the coasts, bays, creeks or harbors of Can-
ada, not included within thi above-inentioned limits, without a license,
'or after the expiration of the period iamed in the last license granted to

"'such ship, vessel or boat üinder the first section of this Act, such ship,
vessel or boat, and the tackle, riggig, apparel, furniture, stores and

'cargo thereof shall be forfeited.'
"2. This Act shall be construed as one with the said Act 'respecting

"'fishing by foreign vessels.'"

"34 VICTORIA, CHAPTER 23.

"An A et further to amend the Act respecting fishing by foreign vessels.

[Assented to 14th April, 1811.1
"ler Majesty, by and with the advice and consent of the Senate

and House of Conmons of Canada, enacts as follows :-
"1. The fifth section of the Act respecting fishing by foreign vessels,

"passed in the thirty-first year of Her Majesty's reign, chapter sixty-one,
"is hereby repealed, and the followng section is hereby enacted in its
"instead



"'5. Goods. ships, vessels, andboats, and the tackle, rigging, apparel,
"'furniture, stores, and cargo seized as liable to forfeiture under this Act
"'shall be forth with delivered into the custody of such fishery officer, or

Customs officer, or other person as the Minister of Marine and Fisheries
iay, from time to time, direct, or retained by the officer making the
seizure in his own custody, if so directed by the Minister, in either case

'to be secured and kept as other goods, ships, vessels, and boats, and the
"'tackle, rigging, apparel, furniture, stores, and cargo seized are directed
"'by the laws in force in the province in which the seizure is made, to be
"'secured and kept.'

"2. The sixth section of the. said Act is hereby repealed, and the
following section is hereby enacted in its stead:

"'0. All goods, vessels, and boats, and the tackle, rigging, apparel,
'"furniture, stores, and cargo condemned as forfeited under this Act,
"'shall be sold by public auction, by direction of the officer having the
''custody thereof, under the provisions of the next preceding section of
"'this Act, and under regnulations to be from time to time made by the
"'G overnor in Council ; and the proceeds of every such sale shall be
"'subject to the control of the Minister of Marine and Fisheries, who
"'shall first pay therefrom all necessary costs and expenses of custody
"' and sale, and the Governor in Council may, from time to time, appor-
"'tion three-fourths or less of the net remainder among the officers and

'rew of anly Queen's ship or Canadian Government vesse], from on
"'board of which the seizure was made, as he may think right, reserving
"'for the Government and paying over to the Receiver General at lcast

one-fourth of such net remainder to form part of the Consolidated
"'IRevenue Fund of Canada; but the Governor in Council may, never-
"'theless, direct that any goods, vessel, or boat, and the tackle, rigging,
"'apparel, furniture, stores, and cargo, seized and forfeited, shall be
"'destroyed, or be reserved for the public service.'

" 3. This A et shall be construed as one with the Act hereby amended;
and tie sixth section of the said Act, as contained in the second section

" of this Act, shall apply to all goods, vessels, and boats, and the tackle,
"rigging, apparel, furniture, stores, and cargo, condemned under the said
"Act before the passing of this Act, and to the proceeds of the sale thereof,
"remaining to be applied and paid at the time of the passing of this Act."

In May, 1S70, a circular was issued by the Secretary of the Treasury
Department at Washington, warning masters of fishing vessels that the
Dominion of Canada would issue no more fishing licenses. The circular
recites the Convention and the Dominion Act of 1868 prohibiting
the fishing by foreign vessels. It goes on to say that the Cana-
dian Government had ordered that vessels " be chartered and equipped
" for the service of protecting the Canadian inshore fisheries against
"illegal encroachments by foreigners, these vessels to be connected with
" the police force of Canada, and to form a marine branch of the same."

Another cireular was issued by the same authority, dated 9th
June, 187î 0, calling attention to an amendment which had been passed
te the Canadian Statute. This circular says:

" Fishermen of the United States are bound to respect the British
"laws for the regulation and preservation of the fisheries to the same
"extent to which they are applicable to British and Canadian fishermen."

Referring to the amendment made in 1870, the circular goes on to
say: " It will be observed that the warning formerly given is not
" required under the amended Act, but that vessels trespassing are liable
"to seizure without such warning."

Twelve seizures took place in 1870, thrce of these having been
made by Her Majesty's war vessels. Two out of the twelve were for
purchasing bait and were made subjects of contests in the Courts of
Vice-Admiralty in Saint John and lalifax. These were the "White



Fawn" and the " J. II. Nickerson." These decisions will be referred
to more fully hereafter.

As the Convention or 181b followed the protection given to the

fisheries from 1812, and the Reciprocity Treaty followed the protection
given from 1818, so the protection which followed the license systei

was in turn succeeded by the Washington Treaty of 1871, the lishery
clauses of which were as follows:-

"AuTCLE XVIil.

It is agreed by the Iiigh Contraeting Parties that, in addition to the
liberties secured to the 'United States fishermnen by ihe Convention

"between thel United States and G-reat Britain, signed at London ou the
20th day of October, 1818, or takiug, curing, and drying fish on certain
coasts of the British North Aineriean Colonies therein defined, the inhah-
itants of the United tates shall have, in comnion with the subjects of

"i er Britannic Majesty, the liberty, for the tern of vears mentioned in
Article XXXIII of this Treaty, to take fish of every kind, except shell-

"Iish, on the sea-coasts and shores, and iii the bays, harbors, and creeks
" of the Provinces of Quebec, Nova Scotia and New Brunswiek, and the
"Colony of Prince Edward's Island, and or thec several islands thereto

adjacent, without being restricted Io anv distante from the•shore, with
"permission to land upon the said coasts and shores aid isiands, and also

upon the Magdalen Islands, for the pupose of dryingr t heir nets and
"curing their fish ; provided, that in so doing they do not interfere viti

the riglits of private property, or with British lishermen, in the peace-
able use of any part of the said coasts in their occupaicy for the sanie
purpose.

" It is understood that the above-mentioned liberty applies solely to
"the sea-fishery, and that the sahnon and shad fisheries, and al other
"fisheries in rivers and the mouths of rivers, are reserved exclusivelv for
"British fishermen.

"ARTICLE XIX.

"It is agreed by the Iigh Contraeting Parties that British subjects
shall have, in common with the vitizens of the United States, the liberty,
for the term of years mentioned, in A' rticle XXXIII or this Treaty, to
take fish of every kind, except shell-lish, on the eastern sea-coasts and
shores of the United States north of tie thirty-ninth parallel of north

"latitude, and on the shores of the soveral islands thereunto adjacent, and
"in the bays, harbors and creeks of the said sea-coasts and shores of the
"United States and of the said islands, without being restricted to any
"distance from the shore, with permission to land upon the said coasts of

the United States and of the islands aforesaid, for the purpose of drying
"their nets and curing their fish; provided that, in so doing, they do not
"interfere with the rights of private property, or with the lishermen of
"the United States in the peaceable use of any part of the said coasts in
"their occupancy for the same purpose.

" It is understood that the above-mentioned liberty applies solelv to
"the sea-fishery, and that salmon and shad fisheries, and all other fisher-
"ies in rivers and mouths of rivers, are hereby reserved exclusively for
"fishermen of the United States.

"A RTICLE XX.

It is agreed that the places designated by the Comnissioners ap-
"pointed under the first article of the treaty between the United States

and Great Britain, conclnded at Washington on the 5th of Tune, 1854,
"upon the coasts of ler Britannie Majesty's Dominions aud the United
"States, as places reserved froni the conmon right of fishing under that
"treaty, shall be regarded as in like maner reserved froin the common
"right of lishing under the preceding articles. In case any question
"should arise between the Governments of the Jnited States and of l1er

Britannie Majesty as to the common right of fishing in places not thus
designated as reserved, it is agreed that a Commission shall be appointed



"o designate such places, and shall be constituted in the same manner,
" and have the same powers, duties, and authority as the Commission
"appointed under the said first article of the Treaty of the 5th of June,
"1854.

"ARTICLE XXI.

"It is agrcedthat, for the term of years mentioned in Article XXXIII
"of this treaty, fish-oil and fish of all kinds (except Iish of the inland
"lakes, and of the rivers falling into them, and except fish preserved in
"oil), being the produce of the fisheries of the United States. or of the
"Dominion of Canada, or of Prince Edward's Island, shall be admitted
" into each country respectively free of duty.

"ARTICLE XXII.

" Inasmuch as it is asserted by the Governmient of Her Britannic
" Majesty that the privileges accorded to the citizens of the United States
" under Article XVIII of this Treaty are of greater value than those accor-
" ded by Articles XIX and XXI of this Treaty to the subjects of Her Brit-
" annie Majesty, and this assertion is not admitted by the Government of
"the United States, it is further agreed that Conniissioners shall be

appointed to determine, having regard to the privileges accorded by the
" Uiited States to the subjects of Hér Britannic Majesty, as stated ii
-Articles XIX and XXI of this Treaty, the amount of any compensation

"which, in their opinion, ought to be paid by the Governent of the
" United States to the Government of Het Britannic Majesty in return for

the privileges vccorded to the citizens of the United States under
"'Article XVIII of this Treaty; and that any sum of mnoney which the
" said Commissioners may so award shall be paid by the United States
" Government, in a gross sum, within twelve months after such award
"shall have been given.

"A RTICLE XXIII.

" The Commissioners referred to in the preceding article shall be
" appointed in the following manner, that is to say: One Commissioner
"shall be named by the President of the United States, and Her Britannie
" Majesty, and a third by the President of the United States and Her Brit-
" annic Majesty conjointly; and in case the third Commissioner shall not
" have been so naned within a period of three montlis fromn the date when
" the article shall take effect, then the third Commissioner shall be naned
" by the representative at London of His Majesty the Emperor of Austria
"and King of Hungary. li case of the death, absence or incapacity of
"any Commissioner, or in the event of any Commissioner omitting or

ceasing to act, the vacancy shall be lilled in the manner hereinbefore
"provided for making the original appointment, the period of three
"inonths in case of such substitution being calculated from the date of
"the happening of the vacahey.

"The Commissioners so named shall meet in the city of Halifax, in
" the Province of Nova Scotia, at the earliest convenient period after they
" have been respectively namued, and shall, before proceeding to any busi-
" ness, make and sùbsciibe a sól'émn déclaration that they will impar-
" tially and carefully examine and décide the matters referred to themu to
"the best of their judgment, and according to justice and equity ; and
" such declaration shall be entered on the record of their proceedings.

" ARTICLE XXIV.

"The proceedings shall be conducted in such order as the Commis-
sioners appointed under Articles XXII and XXIII of this treaty shall
determine. They shall be bound to receive such oral or written testi-

" mony as either Goverrimerit xiiay present. If either party shal offer
"oral testimony, the other party shall havé tie right of cross-examination,
"under such rules as the Commissioners shall prescribe.

" If in the case subiritt'ed to the Commissioners either party shall have
spiecified'ot*allùdèd to aiiy report or dodumnent in its own exclusive

"possession, without annexing a copy, sùh party shall be bound, if the
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" other par y thinks proper to app y for it, to furnish that party with a copy
"ihereof. and either party may call upon the other, through the Commis-

sioncers, to producethe originals or certifhed copies of any papers adduced
as evidence, giving in each instance such reasonable notice as the Com-
inîssioners niay require.

" The case on either side shall be closed withini a period of six moiths
" fron the date of the organization of the Commission, and the Commis-
" sioners shall b requested to give their award as .soon as possible there-
" after. The aforesaid period of six months imay be extended for three
"months in case of a vacancy occurring among the Comnissioners under
" the circumstances contemplated in Article XXIII of this Treaty.

"A RTICLE XXv.
" The Commissioners shall keep an accurate record and correct minutes

"'or notes of all their proceedings, with the dates thereof, and may ap-
" point and employ a seeretary and any other necessary officer or officers
" to assist them in the transaction of the business which may corne before

them.
"Each of the High Contracting Parties shall pay its own Commis-

sioner and agent or counsel; all other expenses shall be defrayed by the
two Governments in equal moieties.

The fishery Articles of this Treaty were terminiated, by notice from
the United States, on the 1st July, 1885. While they were in operation,
the provisions were carried out on the part of the Dominion of Canada
with entire liberality. Not only were United States fishermen allowed,
in unlimited numbers, to fish inshore, but every facility was given on
our coast line for the transhipment of their cargoes, whether from the
deep sea or inshore fisheries, and for the purchase of bait, ice and sup-
plies of every kind. No restrictions were enforced against themn.

It was decided by the Com nission which sat at Halifax, under the
provisions of the Treaty, that the privilege of resorting to our coasts for
transhipping cargoes, purchasing bait, ice and supplies, was not a privi-
lege accorded by the Treaty. It was one which at any moment might
be withdrawn without breach of the Treaty provisions. Indeed this
was fully admitted by the counsel and agent of the United States.

That Commission decided that the privileges accorded to the people
of the United States, by the Treaty of 1871, were more valuable than
the concessions made to the Canadians and inhabitants of Newfound-
land by five and a half million dollars for a term of twelve years, during
which the Treaty was necessarily in operation.

As a further instance of the manner in which the provisions of the
Treaty were carried out on the part of Canada, it is to be noted, that
although the Acts by which the Treaty became law did not corne into
force until lst July, 18'73, by Proclamation in the two countries, yet at
the request of the Governument of the United States the privileges of the
inshore fisheries were conceded to the American fishermen in April,
1873, in order that they might enjoy the whole fishing season of that
year. During that interval, and while the inhabitants of the United
States were so admitted to the full Treaty privileges, the concessions
which they gave in return, as to free markets in the United States, were
withheld from our people, and duties were collected on our fish sent
into their markets to the amount of many thousands of dollars. The
Legislatures of Prince Edward Island.-not then in the Con federation-
and of Newfoundland pursued the same course as the Dominion Parlia-



ment. In the case of Prince Edward Island, the fisheries were thrown
open tvo years iii advance of the President's Proclamation, on the
understanding that the President would ask Congress to refund the
duties w'hich should, iii the meantime, be paid by the people of the
Islanr to the United States. This arrangement was not carried out
and the duties have beer refunded by the Dominion of Canada.

While this was the treatment accorded to the fishermen of the
United States by Canada, Prince Edward Island and Newfoundland,
the policy pursued by the Government of the United States was not
quite so generous. Although it was provided in the Treaty that " fish
"oil and fish of all ki ads (except fish of the inland lakes, and of the rivers
"falling into then, and except fish preserved in oil), being the produce

of the fisheries of the United States or of the Dominion of Canada or of
Prince Edward Island," should " be admitted into each country respec-

"tively free of duty," Congress, iii 1875, imposed a duty on the packages
containing our fish. This was practically a nullification of the benefits
which the Canadian people were entitled to under the Treaty, as regards
a large portion of our fish, but the remonstrances of the Dominion Gov-
erninent against such a breach of faith were unheeded.

In the case of Newfoundland, a ruling of the Treasury Department
established thal; seal oil was not fish oil and nast pay 20 per cent. duiy.

On the part of Canada, immediately after the ratification of the
Treaty, and before the ratifying statutes were proclaimed, the St. Law-
rence was made free, and the Canadian Canals were opened to American
vessels, on the payment of tolls, which were nominal, and did not cover,
by any means, the cost of managemeit and repair.

The United States had agreed that Her Majesty's subjects should
"enjoy the use of the St. Clair Flats Canal on ternis of equality with
"the iihabitunts of the Uiited States ; and engaged to urge upon the

State Governments to secure to the subjects of Her Britannic Majesty
"the use of the several State canals connected w'ith the navigation of the
"lakes or rivers traversed by or contiguons to the boundary line between
"the possessions of the High Contracting Parties, on terms of equality

with the inhabitants of the United States."
No facilities whatever were accorded to our vessels for using the

canals of the several States.
When the fishery clauses of the Treaty ceased to operate, on the 1st

July, 1885, the Canadian Governîment pursued the policy which it pur-
sued on the termination of the Reciprocity Treaty in 1866. It refrained
from resuming exclusive possession of the fisheries, and from excluding
the Aierican lshing vessels from the commercial privileges of tranship-
ment of cargoes and purchasing bait, ice and supplies, until every effort
was exhausted to obtain the continuation of the Treaty or the adoption
of some other arrangement of a like kind.

On the 22nd June, 1885, an agreement was come to, by which all
the privileges which had been accorded to fishermen of the United States
were continued to them froin the 1st July, 1885, for the whole fishing sea-
son of that year. All that the United States Government conceded was
the promise by the Presideit to bring the whole question before Con-
gress, at the Session of December, 1885, and to recommend the appoint-
ment of a joint commission to consider the matter in the interest of



maintaining good neighbourhood and friendly intercourse between the
two contries, thus alfording a prospect of negotiation for the develop-
ment and extension of trade-a promise wliieh was fulfilled on the part
of the President, but which was barren of any result. It is si ated in the
notice t ot he lishermen, signed by Mr. Bayard, Secretary of State, that this
agriment proceeded from the "mutual good will of the two Govern-
ments," but the mutnality, as regards any substantial benefit conceded,
has not yet been apparent to the Canadian people.

When the fishery season of 1886 opened, the Canadian Government
had the declared deterinination of Congress, that no arrangement would
bew cone to. Our Government had, therefore, no option but to protect
once more the Ilsheries on our coasts.

As in former cases-after the termination of the Treaty of 1783, and
after the terinnation of the Reciprocity Treaty of 1854-the United
States' lishermen have coutinued to fish along the shores of Canada
and to demand all the commercial privileges, such as the privilege to
make purchases and to tranship cargoes, which they had enjoyed while
the Treaty of isi was in force. The seizures have not been numerous,
and in fact the ofiicers of the Dominon Governme:t have exercised
the utniost leniency and forbearance in order to prevent, if possible, any
want of harmiony between the two countries, and in the hope that the
warnings which were constantly given, and the few examples which
had been made, would have the effect of inducing the American fisher-
men to abstain from trespassing in places where their rights and liberties
had ceased.

The few seizures vhich were made, however, have provoked on the
part of the United States, very emphatic remonstrances, and have been
called " breaches of the Treaty " on the part of Canada.

It is not proposed to review at any length here, the statement of
grievances vhich has been made on the part of the fishermen of the
United States, because these have already been deaIt with fully in
correspondence so recent, as to be readily available. Nor is it deemed
necessary to do more than simply, at this point, make reference to the
recent correspondence between the Governments ofthe United States and
of Great Britain on the one side, and the correspondence between the
Canadian Government and Great Britain on the other, for the purpose
of showing the present position of the negotiations and the steps which
have led to the present conference.

It w'ill be apparent froma this statement of the case, that the G overn-
mŽnts of Great Britain and Canada, have, from the termination of the
Treatv of Washington -.-

lst. Endeavored with moderation and leniency to insist on our right
to the inshore fisheries and on the exclusion of United States fishermen
in the teirms of the Treaty of 1818 ;

2ud. D)enied the right of those fishermen to admission to our ports
for purchases and for transhipment of cargoes, holding the saine position
which they have insisted on ever since the termination of the fishery
article of the Treaty of 1783 -when no other and more favorable arrange-
ment was in force.



3rd. Maintained the right to establish the limit of the inshore fish-
cries by lines drawn across the bays and harbours-a right which has
never been yielded, although it has not in late years been enforced by
actual seizures.

INTERPRETATION OF THE TREATY.

L.-THE BAYS AND HABORS.

It is claimed on behalf of the Canadian Government that the words
of the Treaty which prohibit Ainerican fishermen from entering the bays,
harbors, &c., of Canada, for any purpose other than the four enumerated,
are to be interpreted in their plain and ordinary sense.

On this point the authorities are clear and unanimous. To under-
take to give a comprehensive collection of them would require the
citation of every author and of every jurist who has ever referred to such a
point, as arising under treaty, statute or contract. They all declare that
the task of interpretation does not begin if the words appear to be plain.
Vattel says:-

The first general maxim of interpretation is that, it is not allowable Io interpret whai
has no need of interprelation. When the deed is worded in clear and precise terme; when
its meaning ie evident, and leads to no absurd conclusion, there can be no reason for refusing
to admit the meaning which suci deed naturally presents. To go elsewhere in search of
conjectures, in order to restrict or extend it, is but an attempt to elude it.

'Those cavillers who dispute the sense of a clear and determined article are accustomed
to seek their frivolous subterfuges in the pretended intentions and views which they attribute
to its author. It would be very often dangerous to enter with them into the discussion of
those supposed views that are pointed out in the piece itself. The following rule is better
calculated to foil such cavillers and will at once cut short all chicanery. Ij he who could,
aind ought to have explained hisn.ielf clearl, and juliv, has not donc it, it is the worse for
him; he cannot be allowed to introduce subsequent restrictions which he has not expressed.
This a maxim of the Roman law: Pactionem obscuran iis nocere in quorum fuit potestate
legem apertius conscribere. The equity of this rule is glaringly obvious and its necessity is
not less evident. ( Valtel's •' Jnterpretation of Ireatlies," Liv. il, cap. 17.)

One other example will suflice as an illustration of a great con-
course of authorities:

Sedgewick, the American writer on the "Construction of Statutes,"
says, at page 194:-

"The rule is, as we shall constantly see, cardinal and universal, that if the statute
is plain and unanbiguous, there is no rooin for construction or interpretation. The Legisla.
tui e has spoken, their intention is free from doubt, and their vill must be obeyed. -1 May
be proper,' it bas been said in Kentucky, in giving a construction to a statute, to look to the
eflects and consequences, vhen its provisions are ambiguous, or the legislative intention is
doubtful. But when the law is clear and explicit, and its provisions are susceptible of but
one interpretation, its consequences, if evil, can only le avoided by a change of the law itself,
to be effected by legislative and not judicial action. So too it is said by the Supreme Court
of the United States, where a law is plain and unanibiguous, whether it be expressed in
general or limited terme the Legislature should be mitended to mean what they have plainly
expressed, and consequently no rcom is left for construction."

At the tribunal of Arbitration at Geneva, held under the Washington Ti eaty in 1872, a
similar question arose. Counsel for Ier Majesty's Government presented a supplemental
argument in which the ordinary rules for the interpretation of treaties were invoked. Mr.
Evarts, one of the Counsel for the United States, unil afterwards Secretary of $tate, made a
supplemental reply, in which the following passage occurs: " At the close of the special
argument we find a general presentation of canons for the construction of treaties, and some
general observations as to the light, or the controlling reason, under which these rules of the
treaty should be construed. These suggestions may be briefly dismnissed. it certainly would
be a very great rproacli to these nations, which had deliberately fixed upon three proposi.
tions, as expressive of the law of nations in their judgment for the purposes of this trial, that
a resort to generai instructions lor the purpose of interpretation, was necessary. Eleven
canons of interpretation drawn from Vattel are prelen tel in order, and then several of them,
as the case suits, are applied as valuable in elucidating this or that point of the rules. But
the learned Counsel- has onitted to bring to your notice the first and most general rule of
Vattel, which being once understood. vould, as we think, dispense with any consideration of
the subordinate canons, which Vattel has introduced, to he used only in case his first general
rule does not apply. This first proposition is that ' it is not allowable to interpret whai fiat
no need of interpretation.'" (Washington Treaty Papers, Vol. III, pp. 446-7.)



In a letter of Mr. lamilton Fish to the Uuited States' Minister in
England, ou the saine subjeci, dated 10th April, 1872, the following
view was set forth:-

4Furthpr than this it appears to me that the pinhiciples of English and American law
(and they atre substantîally the sanie) regarding the construction of Statutes and Treaties and
o written instruments generally, would preclude the seeking of evidence of interest outside
the instrument itself. It might be a painful trial on which to euter, in seeking the opinions
and recollections of parties to bring into conflict the diflering expecttationi of those who were
engaged inl the negotnation of an instrument".-( Washing to Treaty Papers, Vol. Il, page 473.)

Equally distinct and equally unauimous are the authorities that,
where the expressions of the instrument are clear, extrinsie evidence
cannot be resorted to in order to explain or interpret them. lu violation
of this fuidamental principle, time and again, in the discussion of ques-
tions which have arisen under the Convention, the authority of Mr.
Rush lias been appealed to, in order to show what the American Pleni-

potentiaries meaut by the words of the article, relating to the .fisheries,
which bear on the question of the headlands. lis letter was written
after the event, and his opinion of what the Anerican Plenipotentiaries
understood by the article was entirely irrelevant. Even if the words
used in the article were ambiguons, instead of heing clear and distinct,
the question would be-not what one set of the negotiators meant, but
vhat the two contracting parties ineant. In what sense was the article

understood by the two powers who ratified it? The lishery article vas
a declaration of the rights of the American fishermen and a limitation of
their liberties. According to an eminent authority on international
law-

If a treaty be aubiguous in any part of it, the party who head the power, and on whom
it was peculiarly incumbent to speak clearly and plainly. ought to stubmit to the construction
most unfavorable to hiu.-(1 Kent, 174.)

The memorial of the United States to the German Emperor, as
arbitrator under the Washington Treaty, on the Pacific boundary line,
insists on this position in these words:

Ilugo Grotius lays down the rule that the interpretation mnust be imado agaLin t the
party w'hicli draughted the conditions: " Ut contra cu'm flai i/erpre aio,. qui conditiones
elocutus est " But no one bas expressed this more clearly titan Vattel, who writes :

iere is a rule which cuts bhort all chicanery: if lie who could and should express
htimself plainly and fully, lias not done so, Fo inuch the worse for him. lie cannot bi permitted
subsequently to introduce restrictions which lie has not expressed. It is tihe maxim of
Roman law: An obscure contract harns those in Vhose power it was to lay down the law
more clearly. The equity of this rule is self.evident, its necessity is rot, less obvions. There
con be no assured convention, no firin and solii concession, if tley can be rendered vain by
subsequent limitations, which ought to have been announced in the nt, if they existed in
the intention of the contracting parties."

And again:
But the words of the present treaty are sa singularly clear that they May claini protection

under the first general maxima of international law on the subject ot interpretation : ' Qu'il
n'est pas ponis d7înterpreler ce qui n'a pas besoin d'in terprelation."

The words of the Convention are :
And the United States hereby renounce forever any liber/y heretofore enjoyed or

claimed by the inhabitants thereof to take, drY or cure fish on or within three marine miles
of any of the coasts, bays, creeks or harbors of Ilis Britannic Maje.,ty's dominions in America
not intcluded wtithin the above-nentioned limits.

Provided, however, That; the .American flshermen shall be permitted to enter such bays
or harbors for the purpose of shelter and of îepairing damages therein ; of purchasing vood
and of ohtaining water, and for no other purpose whatev#er.

The rule as to sovereignty, (at any rate, for all purposes connected
with the fisheries), over an area extending for three miles from the coast,
being beyond controversy, it is claimed that by these vords of the
Convention it is made elear that the intention and effect are that the
three mile-line be drawn across the mouths of the bays and harbors.



Otherwise, in spite of the renunciation, the Americans retained the right
to "enter such bays or harbors " for all purposes, and the words "bays"
and "harbors " have no meaning in the prohibition.

One argument which has been, through a series of years, insisted
upon on behalf of the United States, is that inasmuch as the Convention

gave to American fishermen the riglit to enter the bays and harbors for
the purpose of shelter, wood, water and repairs, it might be impossible
for them to obtain. the shelter that was necessary, if they were, during
their fishing operations, to be kept out three miles from the headland lines.
Against this view, it must be borne in mind, that the right of shelter
did not originate in the words of the Convention. The Convention was
not, as it bas often been described as being, a charter to the American
fishermen in that regard. By the usage of nations long prior to that,
the vessels of friendly powers had the right of asylum in each other's
places of shelter, and the Convention of 1818, after forbidding access to
our bays and harbors to the fishing vessels of the United States, simply
rcserved the right of asylum, as not being within the prohibition. From
that time forward the American fishing vessels were to be allowed to
come in, as the vessels of every Power came in, for the purposes of
shelter and repairs, fiel and water. They corne in subject to the laws
of the country which are applicable to all foreign vessels, and they
have no peculiar privilege in that respect.

The Anerican contention is, substantially, that because American
fishermen, like all others, have the right of asylum within the head-
land lino, they must have the right of fishing within the headland line,
in order to make the right of asylum useful and available at all times.
This is to make the right of fishing incidental to the right of asylum,
whereas the two subjects have no necessary connection whatever. It
is in effect to say that because they have the right of asylum they must,
therefore, have the right of fishing.

The vessels of the world have been welcome to sholter in the
ports of British North America, but it by no means follows that they
have, therefore, the right to fish near our shores in order that they may
avail themselves readily of our hospitality. »The right of fishing has
never in any part of the world been incidental to the right of asylum.

Another contention which has been set up is that the words " bays"
and " harbors " must have been used in the same sense in all places in
which they occur in the article, and that it would have been
absurd to speak of the liberty " to take, dry and cure fish on cer-
tain coasts, bays, harbors, &c.," if three miles from the mouths of the
bays and harbors was intended. It must be remembered, however, that
it had been, and for some time continued to be, the practice of Americau
fishermen to enter the bays and harbors to clean, cure and pack their
fish, without landing for that purpose, and that seizures, therefor,
actually took place. It is not very unreasonable to conclude that the
practice was intended to be forbidden.

But are the words " bays" and " harbors" to have no meaning? Is
the article to be construed as if the word,"coasts" had been the only word
used? It is a familiar rule that no construction is to be adopted'which



treats as useless any part of the instrument to be construed. Meaning
and efl'ect are to be given to every word if possible. The American
contention is that Ihe smaller bays and indentations around the coasts
were intended by these words. But where is the authority for that
limitation ? The words of the article were not "sinall bays " or " small
harbors," nor were they limnited by any reference to bays and harbors at
the imouths of rivers and creeks. If the American contention that the
words were used in the same sense as when taking, drying and curing
fish on the " coasts, hays, harbors or creeks," and that it could not have
been intended to speak of drying and curing fish outside of the bays and
harbors. the argument would apply equally well to the small bays and
harbors, and, iiideed, lo the three mile coast line also.

Iii the case of the Direct United States Cable Company versus Tte
A ngo-American Te/egraph Company, reported in Law Reports 2 App.
Cas. 394, this question was discussed in the Judicial Committee of the
Privy Council. Treating of the general rule of international law, Lord
Blackburn sai(l

Passing fronm t1 com:ion law of England to the general law of nations, as indicated by
the text-writers on international jurisprudence, we find an universal agreement that harbors,
estuaries, and bays land-locked belong to the territory of the nation which possesses the
shores round theni, but no agreement as to what is the rule to determine what is ' bay ' for
this purpose. * * lt does not appear to their lordships that jurists and text-
writers are agreed what ai e the riles as to dimensions and configurations, which, apart from
other considerations, would lead to the conclusion that a bay is or is not a part of the terri-
tory of the state possessing the adjoining coasts; and it has never, that they can find, been
made the ground of any judicial determination.

Coming, however, to this particular convention, these are the words
of the judgment:

There was a convention made in 1818 between the United States and Great Britain
relating to the fisheries of Labrador, Newfoundland and His Majesty's other possessions in
North America, by vhicl it was agreed that the fishermen of the United States ehould have
the right to fish on part of the coasts (not including the part of the island of Newfoundland
on which Conception Bay lies) and should not enter any ' bays ' in any part of the coast
except for the purposes of shelter and repairing damages, and purchasing wood, and obtain.
ing water, înd no other purposes whatever. It seen impossible to doubt that this convention
applied to all bays, whether large or small, on thait coast, and consequently to Conception

This decision has been treated vith respect by American author-
ities, to whom the doctrine laid dorwn -was by no maeans new. In the
case of Stelson versus Tte United Sta/es, the Court of Commissioners of
Alabama Claims gave this decision of the Privy Council as a reason for
holding that Chesapeake Bay was " wholly within the territorial juris-
diction and authority of the Government of the United States." The
imaterial parts of this judgment (32 Alb L. J. 484) are as follows:-

The learned counsel on behalf of the United States insists that the claimants ought not
to recover-

First.-Because all the waters of thle Chesapeake Bay, even such as are more than a
marine league from shore, are territorial waters of the United States, and subject to the
exclusive con trol and jurisdiction thereof, and that in consequence the " Alleganean " was
not attacked nor the damage done on the "high seas," within the meaning of the term as
used in the Act wder which judgment is claimed.

Second.-Because the persons who destroyed the ship and the vessels employed by
theni, did not constitute a " Confederate cruiser " within the meaning of that terni as used in
the statute.

The Lerm " highr seas," as used by legislative bodies, the courts and text-writers, bas
been construed to express a widely dil'erent meaning. As used to define the jurisdiction of
admiralty courts, it is held to mean hie waters of the ocean exterior to low.water mark. As
used in international law, to fix the limits of the open ocean, upon which all peoples possess
common rights, the "great highway of nations," it has been beld to mean only so much of
the ocean as is exterior to a line running paraliel with the shore and some distanne therefrom,
commonly such distance as can be defended by artillery from the shore, and therefore a car-
non-shot or a marine league (three nautical or four statute miles.) This court, after very able
argument by learned counsel, and atter much deliberation, has held that the term wa used
in the Act of 5th J une, 1882, in the saine sense in which it is employed by the international
law writers. Rich vs. United States.



Fron this it necessarily follows that such portions of the waters of Chesapeake Bay as are
within four miles of either shore form no part of the high seas. But much of the Bay is more
than four miles from shore, and is accessible from the ocean without coming within that
distance of the land. The distance between Cape Henry and Cape Charles, at the entrance
of the bay, is said te be twelve miles, and it is stated that lines starting from points between
the capes, four miles from each, and running up the bay that distance from either shore,
would not intercept each other within 125 miles from the starting points. The evidence
shows that the " Alleganean " was anchored between such lines at the time of destruction.
Was she upon the high seas as the court defines the statutory terni ?

By common agreement, all the authorities assert that there are arms or inlets of the ocean
which are within territorial jurisdiction, and are not high seas

Sir R. Phillimore (1 Int. Law, 200) says:
" Besides the rights of property and jurisdiction within the limits of cannon-shot from the

shore, there are certain portions of the sea which, though they exceed this verge, may under
special circumstances be prescribed for. Maritime territorial rights extend, as a general
rule, over arms of the sea, bays, gulfs, estuaries which are inclosed, but not entirely surrounded,
by lands belonging ta one and the same state ** *

" Thus Great Britain has immemorially claimed and exercised exclusive property and
jurisdiction over the bays or portions of the sea cut off by lines drawn from one promontory ta
another, and called the King's Chambers."

"Grotius (Bk. Il., ch. 3, secs. 7, 8) and Vattel (Vol. 1, bk. 1, eh. 22, sec. 291) assert sub-
stantially the same doctrine, and the later writers follow them. Wheat, Int. Law (Dana's
8th ed.. p. 255) says:-

" The maritime territory of every State extends ta the ports, harbors, bays, mouthe of
rivers and adjacent parts of the ses, inclosed by headlands, belonging ta the sane State.
The usage of nations superadds to this extent of territorial jurisdiction a distance oi a marine
league, or as far as a cannon shot will reach fron the shore, along the coasts of the state.
Within these limits its right of property and territorial jurisdicLion are absolute, and exclude
those of every other nation."

Chancellor Kent avows the general doctrine and makes mucl broader claims in refer.
ence to the jurisdiction of the United States over adjacent waters, and says (Com., vol. 1,
p. 29, 30):

"Considering the great line of the American coasts we have a right to claim for fiscal
and defensive regulations a liberal extension of maritime juriadiction, and it would not be
unreasonable, as I apprehend, ta assume for domestic purposes connected with our safety
and welfare the contri of waters on our coasts, though included within lands stretching from
quite distant headlands, as for instance froin Cape Ann ta Cape Cod, and from Nantucket to
Montaul Point, and from that point ta the capes of the Delaware, and from the south Cape
of Florida ta the Mississippi."

Dr. Woolsey (Int. Law, sec. 60) upholds the general doctrine, but thinks the claims of
Chancellor Kent are too broad, and rather " out of character for a nation that bas ever
asserted the freedom of doubtful waters, as well as contrary ta the spirit of more recent
times."

Dr. Wharton (Int. Law, sec. 192) finished the subject with the conclusion: "That it
would seem more proper ta adopt the test of cannon-shot * * * * whichwould, in case
of waters whose hcadlands belong ta the same Sovereignî, exclude all bays more than eighteen
miles in diameter, assuming the range of cannon-shot ta be nine miles. But this should be
made ta yield ta usage. If a particular nation has exercised dominion over a bay, and this
has been acquiesced in by other nations, then the bay is ta he regarded as belonging ta such
nation."

We are quite certain that none of the American courts have passed upon this subject,
although decisions holding that specified waters are within or without the jurisdiction of the
admiralty courts are numerous. The question has, however, been before the Enghsh courts
upon two occasions at least.

Reg. v. Cunningham (Bell's Crown Cases, 72) was the case of a crime committed upon an
American vessel lying in the British Channel, about three-quarters of a mile off the shores of
the County of Glamorgan, in Wales, but below or exterior ta low-water mark, and perhaps
ten miles from the shores of the County of Somerset, in Engiand. The prisoners were
indicted and tried in Glamorgan. The question was whether the crime was committed within
the County of Glamorgan or upon the high seas. It was held that it was within the county.
This crime was committed, it is true, within the marine league from shore, but the court did
nut rest its conclusion upon that ground. Lord Chief Justice Cockburn, delivering the
opinion of the Court, said :

"Looking et the local situation of this sea, it must be taken ta belong ta the counties,
respectively, by the shores of which it is bounded. * * * * The whole of this inland
sea, between the counties of Somerset and Glamorgan, is ta be\considered as within the
counties by the shores of which its several parts are respectively bounded."

But perhaps the most thoroughly considered and important case is that of Direct U. S.
Cable Co. os. Anglo American Tel. Co. in the House of Lords (2 App. Cas., 349). It came
up on an appeal from the Suprenie Court of Newfoundland against an order confirming an
injunction preventing the Direct Cable Company from landing thbir wire upon the soil of
Newfoundland, on the ground that it would be an infringement of the rigbts of the Anglo-
American Company. 'The cable, as a matter of fact, was buoyed in Conception Bay, more
than a marine league from the shore, purposely ta avoid coming within territorial jurisdiction.
But it was asserted that the whole of Conception Bay was within the territary and jurisdiction
of Newfoundland. The Supreme Court of the Province so held, and the determination was
upheld by the flouse of Lords in a somewhat elaborate opinion.

This opinion states that Conception Bay is a body of water having an average width of
fifteen miles, a distance of forty miles fron the head of one of the capes at the entrance and
fifty miles ta the other, and a distance of twenty miles between the headlands. Coming to
the question, the Lords say (p. 419):

" We find a universal agreement that harbors, estuaries and bays, land-locked, belonging
ta the territory of the nation which possesses the shores round them, but no agreement as to
what is the rule ta determine what is bay " for this purpose. It seems generally agreed
that where the configuration and dimensions of the bay are such as ta show that the nation



occupying the adjoining coasts also occupies the bay, it is a part of the territory, and with
this idea most of the writers on the subject refer to defensibility from the shore as the test
of occupation, some suggesting therefore a width of cannon-shot from shore to shore, some a
cannon-shot from each shore, some an arbitrary distance of ten miles. Ali of these are rules
which, if adopted, would exclude Conception Bay frum the territory of Newfoundland, but
also would have excluded from the territory of Great Britain that part of the British Channel
which, in Reg. vs. Cunningham, was held to be in the county of Glamorgan.

"It does not appear to their lordships that jurists and text writers are agreed what are
the rules as to dimensions and configuration, which apart from other considorations, would
lead to the conclusion that a bay is or is not a par, of the territory of the State possessing
the adioining conasts, and it bas nevpr, that they can find, been made the ground of any
judicial dctermination. If it were necessary in this case to lay down a rule, the difficulty of
the task would not doter their lordships trom attempting to fulfil it. But in their opinion it
is not necessary, It seems to then that in point of fact the British Government has for a
long time exercised dominion over this hay, and that their claim has been acquiesced in by
other nations. * * * * This would be very strong in the tribunals of any country
to show that by prescription this bay is a part of the exclusive territory of Great Britain. in
a British tribunal it is decisive."

We must now examine the local circumstance touching the status of Chesapeake Bay,
and then determine whether those waters should be held to be the open ocean orjurisdio.
tional waters of the United States in the light of these authorities.

The headlands are about twelve miles apart. and the bay is probably nowhere more
than twenty miles in wiith. The length mnay be 200 miles. To call it a bay is almost a mis.
nomer. It is more a mighty river than an arm or inlet of the ocean. It is entirely compassed
out by our own territory, and all of its numerous branches and feeders have their rise and
their progress wholly in and through our own soil. It cannot become an international high.
way ; it is noT and cannot he made a roadway from one nation to another.

'he second charter of King -James 1 to the Virginia Campany in the year 1609, granted
'ail those lands, countries and. territories situate, lying and being in that part of America
called Virginia, fron the point of land called Cape or Point Comfort, all along the sea coast
to the northward 200 miles, and ail along the spa-coast to the southward 200 miles, and all
that space and circuit of land lying fron the sea coast to the precinct aforesaid up into
the land throughout from sea to sea, west and northwe-t, together with all the soils, grounds,
havons, ports rivers, waters, fisbiogs, &c.

This language would seem to place Chesapeake Bay within the boundary lines of Virginia.
A lino running north (as near as may be) from Point Comfort along the se coast crosses
the mouth of the Bay from Cape Henry to Cape Charles.

By the King .Janes' charter to Lord Baltimore in 16;2. erecting the territory of Maryland,
the southern boundary line is made to cross Chesapeake Bay fromSmith's Point at the mouth
of the Potomac River to Watkin's Point, on the eastern shore, which apparently places a
poition of this bay within the territory of Maryland. Hadl this not been intended, the
boundary wouldl presumably have followed the shore line around the bay.

It is a part of the common history of the country that the States of Virginia and Mary.
land have from the earliest territorial existence claimed jurisdiction over these waters, and
it is of general knowledge that they still continue to do so.

The legislation of Congress has assumed Chesapeake Bay to be within the territorial
limits of the United States. The Acts of .July 31, 1789, ch. 5 ; August 4, 1791, ch. 35 i and
March 2, 1799, ch. 1 2S, sec. I 1, establishing revenue districts, provided that " the authority of
the officers of the district (Norfolk to Portsmouth) shall extend over al[ the waters, shores,
bays, harbors and inlets comprehended within a line drawn from Cape Henry to the mouth
of James' River." By section 549, Rev. Stat. U. S., the easern judicial district for Virginia
embraces the le residue of the States ' not incluied la the western district." The boundaries
of the State include ail of Chesapeake Bay south of a line running from Smith's Point to
Watkin's Point, and hence the eastern district miust embrare so much of the bay.

The position taken by this Government and by England and France in the matter of
the British brig "Grange," captured in Delaware Bay, in 1793, by the French steamer
' l'Embuscade ' (1 Am. State Papers, 147, 149), haq, it seens to us, an important bearing upon
the question under discussion. The brig was seized and the crew made prisoners, the two
foreign Governments being at war. The British Govermnent must have demanded that the
United States compel France to release the captured vessel on the ground that the seizure
was unlawful, as having been made in our territorial and neutral waters. The State papera
do not show this demand, but it is not material. 'J'he opinion of the Attorney General was
asked, and was given somewhat elaborately by Mr. Randolph ( Op. Att'ys Gen', 32.) It
quotes the text writers, and concludes that the whole of Delaware Bay is within the territorial
jurisdiction of the United States, regardless oU the marine longue or cannon-shot limit from
the shore. Tho learned Attorney General says: " in like manner is excluded every con.
sideration of how far the spot of seizure was capable of hein g defended by the United states,
for although it will not be conceded that tis could not be done. yet will it rather appear
that the mutual rights of the States of New Jersey and Delaware, up te the middle of the
river, supersed e tnecessity e such an.investigation? No. The cornerstone of our claim
is that the United States are proprietors of the lands on both sides of the Delaware, from ita
head to its entrance into the sea."

Acting upon the opinion of the Attorney General, the Secretary of State, Mr. Jeffer.
son, denanded that France should make restitution of the I Grange," and set the prisoners
taken upon her at liberty, which demand was promptly and cheerfully complied with by the
French Government.

If it be said that the more claims of a. nation to jurisdiction over adjacent waters are to
be accepted with some degree ot hesitation, then the action in refçrence to the " Grange " is
of much weight, for there the claim made by the United States was promptly acquiesced in
by two great foreign powers, when passions were excited, and when such acquiescense was
greatly against the immediate interests of. one. of the combatants, as well as against the
general interest of both.

It will hardly be said that Delaware Bay is any the less an inland sea than Chesapeake
Bay. Its configuration is not such as to make it so, and the distance from Cape May to Cape
Hienlopen is apparently' as great as that between Cape Henry and Cape Charles.



Reflection upon the subject lias caused tie court to consider this question of very con-
siderable national importance. Contingencies might arise which would make it of very grave
import. The ' high sea' belongs to ail alike. It is the great highway of nations. One cannot
lawfully do anythirig upon it which any other lias not the right to do. One cannot exercise
sovereignty over the other. Can an American Court coucede so much as to Chesapeake Bay?
Other nations, by common consent of all, have weli recognized peaceable rights, even in our
territorial waters. Ought we to admit that they have any rights hostile to the United States,
or can we permit belligerent operations between foieign. nations within the shores of this
bay ? What injustice can be done ta any other nation by the United States exercising sov-
ereign contral over these waters ? What annoyance and what injury may not come to the
United States through a failuîre to do so ?

Considering therafore the importance of the question, the configuration of Chesapeake
Bay, the fact that its headlands are well marked and but twelve miles apart, that, it and its
tributaries are wholy within our own territory, that the boundary lines of adjacent States en-
compass it, that fiom the earliest history of the country it has bepxi claimed to be territorial
waters, and that the claim has never been questioned, that it cannot become the pathway
from one nation to another, and remembering the doctrines of the recognized authorities upon
internatio ial law, as well as the holdings of tha English courts as ta the British Channel
and Conception Bay, and bearing in mind the matter of the brig " Grange," and the position
taken by the Government as ta Delaware Bay, we are forced to the conclusion that Chesa-
peake Bay must be held to be wholly within the territorial jurisdiction and authority of the
GCrvernment of the United States, and no part of the 'high seas " within the meaning of the
tern as used in section 5 of the Act of June 5, 1S72.

Daniel Webster, then Secretary of State, 6th July, 1852, wrote thus
It would appearthatby a strict and rigid construction of this article, fishing veassels ofthe

United States are precluded from entering into the baya or harbors of the British Provinces,
except for the purposes of shelter, repairing damages, and obtainingwood and water. A bay,
as is usually understood, is an arm or recess of the sea, entering from the ocean between capes
and headiands, and the term is applied equally to small and large tracts of water thus situ-
ated ; it is common to speak of Hudson's Bay, or the Bay ot Biscay, although they are very
large tracts of water.

TIC British Authorities insist that England has a right to drow a Une from headland to
headland, and to capture all American fishermen who may follow their pursuits inside of that
line. It was undoubtedly an oversight in the Convention of 1818, to make so large a conces-
sion to England, siuce the United States had usually considered that those vast inlets or re.
cesses of the ocean ouglit to be open to American fishermen as freely as the sea itself, to
within three marine miles of the shore.

Mr. Webster, it is true, concludes this paper by a paragraph contain.
ing the words: "Not agreeing that the construction thus put upon the
Treaty is conformable to the intentions of the contracting parties," but
these words, coupled with what has just been quoted, rather imply
that the contracting parties intended to say something different from
what they actually said, than that what they have said will bear any
other meaning than the British interpretation.

Some American writers have treated this passage as ill-considered.
This criticism can hardly be applicable to the deliberate, diplomatic writ-
ten utterauce of so great a statesman. The question was not new in 1852.
In March, 1841, Mr. Stevenson, Jnited States Minister at London, wrote
to Lord Palmerston setting forth the contentions on both sides. Seizures
hadbeen made for fishing in the Bay of Fundy long before. Mr. Everett, on
May 25, 1844, wrote thus to Lord Aberdeen:

It was notoriously the objectof the article of the treaty in question to put an end ta
the difficultieswhich -hadigrown out of the operations of the fishermen from the United States
i'long the coasts and upon the shores of the settled portions of the country, and for that pur.
pose to remove their vessels to a distance not exceeding three miles fron the same. in
estimating:this distance the undersigned~ admits it' to-be the intent of the treaty as ii i8 in
itelf reasonable to have regard to the general-line ol the coast, and to consider its bays, creeks
and'harbors - that is. the inden tations usually so accounted-us includea within thai kne. But
the undersignedcannot admit it to be reasonable, insteadiof thus following the general direc.
tions of the coast, to drawýa line from the southwesternmost point of Nova Seotia to the ter-
mination of the northeasterùiboundary between the United'States and New Brunswick, and
to consider the arms of the sea which will thus be cut off, and which cannot, on that lime, be
less than sixty=miles wide, as one of the baya on the coast: from which American vessels are
excluded. By this interpretation the fishermen of the United States would be shut out from
the waters distant, not three but thirty miles. from- any part of the colonial coast. The
undersigned. cannot perceive -that any assignabla object of the restriction imposed by the
Convention of 1818, on the fishing privileg e accorded ta the citizens of the United States by
the Treaty of 1783, requires such a latitude:of construction. It is obvions that by the terme
of the treaty the farthest distance to which fishing vessels of the United States are obliged
to hold themselves from the colonial coasts and bays'is-three miles. But owing to the pecu.
liar configuration of these coasts, thera is a succession of baya indenting the shores both of
New Brunswick and Nova Scotia, within any.distance mot less than three miles-a privilege
from the enjoyment of which they will be wholly excluded-in this part of the coast, if the
broad arm of the sea which flows up between New Brunswick and Nova Scotia is itself to be
considered one of the forbidden baya.
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Here the contention is merely against the Bay of Fuindy being re-

garded as a bay within the meaning of the treaty on accouiit of its alleged
exceptional character.

The " Washington " had been seized for fishiiig iii the Bay of Fundy,
ten miles front shore. The " Argus " was seized more than three miles
from shore, under a claim that the headland line should bc drawn from
Cape North to the iorthern head of Cow Bay in Cape Breton.

The following citations from the brief presented to the Halifax
Commission, on behalf of ler Majosty's Goverunent, will be in point:

The interpretation contended for by the United States Government requires fliat we
should, in effect, insert the words, "of the shore," in the article itself, as understo id although
not expressed, cither before the words " of any of the coasts, bays, creeks, or harbors," &c ,
as necessary to make those words operative, or as authorized by usage ; or before the words
" bays, creeks, or harbors,' as denanded by the context, and indispensable to prevent a con.
ilict with other provisions of the treaty.

Such an interpretation, however, is, in the first place, not required to make the words
" of any of the coasts " operative. Assuming that we should be justified in applying to the
language of the treatv the decisions of the Admiralty Courts of the United States, where any
words have received a judicial interpretation, the treaty being a contract according to the
Ilaw of nations, and the Admiiralty Courts in the United States being tribunals which ad-
minister that law, we find that the terni " coast " bas received ajudicial interpretation
expressly with reference to territorial jurisdiction ; and that, according to that interpretation,
the word I " coasts signifies " the parts of the land bordering on the sea, and extending to
low.watir mark : " iii other words, " the shores at low water."

The question was formally taken into consideration in the year 1804, in the case of the
" Africaine," a French corvette, captured by a British privateer off the bar of Charleston, and
on the outaide or the Rat tlesnake Shoal, which is four miles at least fron land. (Bee'sA dmiralty
Reports, p. 205.) On this occasion, the commercial agent of the French Republie claimed
the corvette to be restoied as captured within the jurisdiction of the United States ; and it
vas contended mn argument, in support of the claim, that the terni " coasts " included also

the shoals to a given distance ; and that all geographers and surveyors of sea.coasts under.
stood by the terni " coasts " the shoals along the land. Mr. Justice Bee, however, who sat in
the Court of Admiralty in Charleston, overruled this argument ; and alter observing that the
interpretation of coasts in the large sense of the word might possibly be correct in a maritfine
point of view, decided that " coasts," in reference to territorial jurisdiction, is equivalent to
shores, and must be construed to mean "the land bordering on and washed by the sea
extending to low-water mark."

That the words " shores " and " coasts "are equivalent terms, according to the common
sense of these ternis in the jurisprudence of the United States may be gathered froa the
language of varions Acts of Congress. For instance, the Revenue Act of 1799 (Laws
of the United States, vol. iii, p. 136) assigns districts to the collectors of revenue,
whose authority to visit vessels is extended expressly to a distance of four leagues from the
coast ; and the districts of these collectors, in the case of the Atlantic States, are expressly
recited as comprehending " all the waters, shores, bays, harbors, creeks, and inlets " within
the respective States. 'Tbis Act of Congress bas also received a judicial interpretation, ac.
cording to which the authority of revenue officers to visit vessels is held to extend over the
high seas to a distance of four leagues from the shore of the mainland. Again, the Judiciary
Act of June, 1794, uses the words " coasta " and ' shores "not as alternative, but as equivalent
terms accordng to judicial decisions on this very point, when it speaks of the " territorial
jurisdiction of the United States extending a marine league from the , coasts ' or ' shores'
thereof."

It would thus appear that it is not necessary to understand the word " ahore " before
"coasta " in order that the latter word should be lully intelligible. It remains to consider
whether such an understanding would be authorized by usage on the principle laid down by
Pothier: " L'usage ebt d'une 8i grande autorité pour l'interprétation des conventions, qu'on
sousentend daas un contrat les clauses qui sont d'usage, quoiqu'elles ne soient pas expri-
mees." (Obligations, No. 95.)

No such usage, however, of nations prevails, applicable to the term "coasts." Islauds,
indeed, which are adjacent to the land, have been pronounced by Lord Stowell to be natural
appendages of the coasts on which they border, and to be comprised within the bounds of
territory. (The Anna, 5 Robinson's Reporta, p. 385.) The assertion, therefore, of an usage ta
understand the word "shore " before " coasts " in treaties, would tend to limit the bounds of
terI itorial jurisdiction allowed by Lord Stowell in the case just cited, in which a question was
involved to which the United States Government was a party, and in favor of whose claim,
on the ground of violated territory, Lord Stowell pronounced.

It remains next to consider what is the true construction of the expressions within three
marine mites of any of the " baya, creeks, or harbors." That the words " baye," "creeks," and
"harbors " have all and each a distinct sense, separate from and supplemental to the word
"coasts," to which effect must be given, where there are reciprocal rights and obligations
growing out of the treaty in which these words have been introduced, is conouant withi the
rules for interpreting contracta, which have been dictated by right reason, and are sanctioned
by judicial decisions. Mr. Justice Story may be cited as an authority of the highest emin.
ence, who has recognized and applied this principle in coastruing a statute of the United
States. " The other words," he says, " descriptive of place in the present statute (Statute
1825, c. 276, a. 22), which declare that 'if any person or persons on the high seas, or in any
armn of the sea, or in any river, haven, creek, basin or bay, within the admiralty juriadiction
of the United States, and out of the jurisdiction of any particular State,' &c., give great addi-
tional weight to the suggestion that the 'high seas' meant the open, uninclosed ocean, or



that portion of the sea which is without thefauces terr on the sea-coast, in contradistinction
to that which is surrounded or inclosed between narrow headlands or promontories ;for if
the 'high seas' meant to include other waters, wht should the suppleiental words, ' arm of the
sea, river, creek, bay,' &c., have been used?" (United States v. Grush, 5 Mason's Admiralty
Reports, p. 298.)

This view of Mr. Justice Story is in accordance with Pothier's rule. " Lorsqu'une clause
est susceptible de deux sens, on doit plutôt l'entendre dans celui dans lequel elle peut avoir
quelque effet que dans celui dans lequel elle n'en pourrait avoir aucun." (Obligations, No. 92.)

'lhe word * bay " itself bas also received a plain and positive meaning in a judicial deci.
sion of a most important case before the Supreme Court ef the United States, upon the con.
struction of the 8th section of the Act of 179V, cap. 9: A murder had been committed on board
the United States ship of war " Independence," lying in Massachusetts Bay, and the question
was whether any court of the State of Massachusetts, or only the Circuit Court of the United
States, as a court of admiralty and maritime jurisdiction had jurisdiction over a murder com-
mitted in such a bay. Chief Justice Marshall, in delivering the opinion of the court, defined
"baya " to be "inclosed parts of the sea."' (United States v. Bevan, 3 Wheaton's Reports,
p. 387.)

Again, Mr. Justice Story, in a question of indictinent for assault with intent to kilI,under
the Crimes Statute of 1825, cap. 276, sec. 22, which declares 1 that if any person or persons
upon the high seas, or in any arm of the sea, or in any river, haven, creek, basin, or bay,
within the admiralt> jutisdiction of the United States, and out of the jurisdiction of any
particular State, on board any vessel, shall commit an assault," &c., decided that the place
where the murder was committed (the vessel lying at such tinie between certain islands in
the mouth of the Boston River) was an arm of the ses.

" An arm of the sea," he further said, "I may include various description of waters, where
the tide ebbs and flows. It may he a river, harbor, creek, basin, or bay." (United States v.
Grush, 5 Mason, 299.)

It would thus appear that the word " bay" has received a positive definition as a terma of
jurisprudence, whicli is in accordance with the common use of the teri in text-books on the
law of nations, which invariably speak of " bays " as " portions of sea inclosed wit hm indentsof
coasts," and not as indents of coast.

Assuming, therefore, as established beyond reasonable doubt, that the word "bay"
signifies an arm or elbow of the seas inclosed within headlands or peaks, and not an indent of
the coast, we may consider what is the true intention of the expression " within three marine
miles of a bay." Are such miles te be measured from the outer edge or chord of the bay, or
from the inner edge or arc of the bay ? In the first place it may be observed, that the inner
edge or arc of a bay touches the coast, and if the distance is te be measured froin the shore
of the bay, the word " bay " itself bas virtually no distinct signification from " coast," and has
no supplemental force ; prima facie, therefore, this interpretation does notrecommend itself
on the grounds already stated.

Again, the interpretation which is given to the measure of distance from bays must be
given te the measure of distance from creeks and harbors, both of which, by the municipal
law of the United States, equally as of Great Britain, are infra corpus comitatus, and whose
waters are subject to the provisions of the municipal law precisely as the shores of the land
itself. But it may assist in determining this question to keep in mind the rule that in con.
tracts "on doit interpréter une clause par les autres clauses contenues dans l'acte, soit
qu'elles précèdent ou suivent." (Pothier, Obligations, No. 96.) In other words, a subsequent
clause may serve te interpret a former clause, if the latter be at all ambiguous Accordingly,
we find the renunciation of the Jiberty to fish within three marine mile of any of the baya,
creeks, or harbors of His Britanaio Majesty's dominions Iollowed by the proviso that American
fiahermen shall be permitted to enter such baya and barbera for certain specified purposes
other than taking lish. In other words, they may prosecute their voyage for other purposes
than fishing within the entrance of any bay or harbor, but may not take fish within three
marine miles of any bay or harbor, i. e., within three marine miles of the en trance of any bay
or harbor. If this interpretation be not adopted, theproaiso would be absurd; for if American
fishermen are implicitly permitted to fish within three marine miles of the shore of any bay
or harbor, they are permitted to enter -uch bay or harbor, if the breadth of the mouth be
more than six miles, and the distaner i the head of the bay or harbor from the entrance be
more than three miles, for another r pose than for the purpose of shelter, or of repairing
damages, or of purchasing wood, or o. obtaining water.

But the convention expressly says, "ior no other purpose whatecer." If, therefore, they
cannot enter any bay or harbor for the purpose of prosecuting their occupation of fishing, it
cannet be intended that they should be allowed to fish within three marine miles of the shore
of any bay or harbor, as the two provisions would be inconsistent. Accordingly, as the ques.
tion resolves itself into the alternative interpretation of shore or en/rance, it follows that the
correct interpretation which makes the language of the entire article consistent with itself is
within three marine miles of the entrance of any bay, such entrance or mouth being, in fact,
part of the bay ilselt, and the bay being approachable by fishing vessels only in the direction
of the mouth or entrance.

That a bay of sea-water wider than six miles at its mouth may be within the body of a
county is laid down by Lord Liale in his treatise De Jare Maris et Brachiorum ejusdesn (Har-
grave's Tracts, chapter 4): " An arn or branch of the sea which lies within the fauces terre,
where a man may reasonably discein between shore and shore, is, or at least may be, within
the body of a county." This doctrine has been expressly adopted by Mr. Justice Story in
De Lovio v. Boit (2 Gallison's Reports, p. 426, 2d ed.), in which, te use the language of Mr.
Wheaton's, argument in United States v. Bevans (3 Wheaton's Reports, p. 353), "ail the
learning on the civil and crimnal jurisdiction of the admiralty is collected together." There
is, consequently, no doubt that the jurisdiction of the municipal law over baya is not limited
te baya which are less than six miles in breadth or three miles in depth, since the general rule
is, as was observed by the saine eminent judge in United States v. Grush (5 Mason, p. 300):
"That such parts of rivers, arma, and creeks of sea, are deemed to be within the bodies of
counties, where persons can see from one aide te the other.

That the jurisprudence of the United States ias recognized the principle of courts of
municipal law exercaising jurisdiction over baya at a distance more than three miles from the
shore, is shown by the deoision of the Supreme Court in the case of Church v. Hubbard. (2



Cranch's Reports, p. 187.) In this case an American brigantine, the " Aurora," when at anchor
in the Bay of Para, on the coast of Brazil, and four or five longues froin Cape Paxos, was seized
and condeunod by the Portuguese authorities for a breach of the laws of Portugal on a
matter of illicit trade. Chief Justice Marshall, in delivering the opinion of the court, said,
" Nothing is to be drawn fron the laws or usages of nations which proves that the seizure of
the " Aurora " by the Portuguese Government was an cet of lawless violence."

Tlie sane principle was alse involved in the opinion of the Attorney General of the
United States upon the seizure of the British vessel I Grange " by a Frencli frigate within the
Bay of Delaware, and which was accordingly returned to the owners. In his report to the
United States G overnment (14th May, 1793), the Attorney General observed, " that the
" Grange " was arrested in the Delhtware, within the capes, before she had reached the sea," that
is, in that part of the waters of the Delaware which is called the Bay of Delaware, and which
extends Io a distance oj sxty miles within the capei. It is ýworthy of remark that the Bay of
Delaware is not within the body of a county, its nothern headland, Cape May, belonging to
the State of New Jersey in property and jurisdiction, and its southern headland, Cape Hen.
lopen, being part of the State of Delaware, yet the whole bay was held to be American terri.
tory.

The same principle vas also involved in the judgment of the Supreme Court of the
United States in the case of Martin and others i. Waddell (16 Peters' Reports, 367), in which
it was agreed on ail sides that the prerogative of the Crown prior to the Anierican Revolution
extended over ail bays and arms of the sea, from the river St, Croix to the Delaware Bay.

Again, in the report of the Committee of Congrezs (l 7th November, 1807) on the affair of
the Little Belt, it was maintained that the British squadron bad anchored within the capes of
thesapeake Bay and within the acknowledged jurisdiction of the United S'ales, whilst it seems
that the alleged violation of territory had taken place at a distance of three leagues from
Cape flenry, the southern headland of the Bay of Chesapeake.

This assertion ofjurisdiction was in accordance with the instructions sent 17th May, 1806,
froin Mr. Madison to Messrs. Monroe and Pinckney, according to whicli it was to be insisted
that the extent of the neutral immunity should correspond with the claims maintained by
Great Britain around lier own territory; and that no belligerent riglit should be exercised
within the chambers formed by beadlands, or anywhere at sea, within the distance of four
leagues., orfron a right line from one headland to another.

Wlat those claims were, as maintained by Great Britain, may be gathered from the doc.
trine laid down by Sir Leoline Jenkins in his report to His Majesty in Gouncil 5th December,
1665 (Life of Sir Leotine Jenkins, vol. ii, p. 726), in the case of an Ostend vessel having
been captured hy a Portuguese privateer about four leagues west of Dover, and two Dutch
leagues frou the English shore, in which case a question arose whether the vesse! had been
taken within one of the King of England's chambers, i e., within the line (r- straight one
having been diawn) from the South Foreland to Dungeness Point, on whihl supposition she
would have been under the protection and safeguard of tie English Crowvn.

The same eminent judge, in another report to the King in Council (vol. ii, p. 732), speaks
of one of those recesses commonly called " Your Majesty's chambers," being bounded by a
straight line drawn from Dunemore, in the Isle of Wight, to Portland (according to the
account given of it to the admiralty in 1661). He says: "It grows very narrow westward, and
is scarce in any place four leagues broad, I mean from any point of this imaginary line to
the opposite English shore."

A nd in a third report, 11 th October, 1675 (vol. ii, p. 780), lie gives his opinion that a flan.
burg vessel captured by a French privateer should be set free, upon a full and clear proof
t hat sie was within one of " Your Majesty's chambers at the time of seizure, which the Ham-
burger in his first memorial sets fortli as being eight leagues at sea over against Harwich."

This doctrine ie fully in accordance with the text books. Thus A zuni writes in bis Droit
Maritime de I'BErope, chap. ii, art. 3, § 3: "-Les obligations relatives aux ports sont également
applicables aux baies et aux golfes, attendu qu'ils font aussi partie de la souveraineté du gou-
vernement dans la domination et le territoire duquel ils sont placés, et qui les tient égale-
ment sous sa sauvegarde; en conséquence, l'asile accordé dans une baie ou dans un go:fe,
n'est pas moins inviolable que celui d'un port, et tout attentat commis dans l'un comme dans
l'autre, doit être regardé comme une violation manifeste du droit des gens." Valin, Comment,
à l'Ordonnance de France, tit. iDes Rades," art. i, may be cited in confirmation of this
doctrine.

The words used in the 1st Article of the Convention of 1818 are, "On the coast of New.
foundland, on the shores of the Magdalen Islands, on the coasts, baye, harbors, and creeks
from Mount Joly," &c.

The word "on " is thus used as applicable to shores, coasts, bays, creeks, and harbors, and
the United States renounce any liberty to take, dry, or cure fish on or within three marine
miles of any of the costs, baye, creeks, or harbors,

It is admitted that the liberty to fish is renounced within three miles of the coasts. If
the contention of the United States, that this renunciation applies only tO a specified dis.
tance from the shores of the coasts, baye, creeks, and harbors, and is te be ascertained by a
line following the baye, creeks, and the indents thereof at a distance of three miles, lie right,
then shores, or coasts if synonymous with shores, le the only necessary word, and the words,
" bays, creeks, and harbors," are without- meaning-a construction which wouldt be contrary
to the rule which requires that effect be given to every word.

Ihe word I bay," then, muet have a meaning.
The distance, therefore, from headland to headland, ought not and cannot bd confined

to a measure of six miles in order to give exclusive dominion within the bay formed by the
headlands.

The general principle is that navigable waters included in baye between two headlands
belong to the sovereign of the adjoinining territory as being necessary to the safety of the
nation and to the undisturbed use of the neighboring shores. (Puffendorf, b. 3, c.5 ; Vattel,
b. ], c. 33.)

The difficulty of limiting the extent to which this privilege should be carried is thus
stated by Azuni:

"It is ditlicult to draw any precise or determinate conclusion amidst the variety of opi.
nions as to the distance to which a State may lawfully extend·its exclusive dominion over the
sea adjoining its territories and beyond those portions of the sea which are embraced by



harbors, gulfis, bays, &c., and estuaries, and over which its jurisdiction unquestionably
extends."-Azuni on the Maritime Laws of Europe, 1, p. 20r).

After commenting on this passage of Azuni, which he cites, Kent says:-
"Consiclering the great extent of the line of the American coasts, we have a right to

claim for fiscal and defensive regulations a liberal extension of maritime jurisdiction, and it
would not be unreasonable, as I apprehend, to assume, for donestic purposes connected with
our safety and welfare, the controi of the waters on our coasts, though included within lines
stretching fromn quite distant headlands, as, for instance, frou Cape Ann ta Cape Cod, and
from Nantucket to Montauk Point, and from that point to the cape of the Delaware, and from
the south cape of Florida ta the Mfississippi. It is certain that our Government would be
disposed to view with saime uneasiness and sensibility, in the case of war between some other
maritime powers, the use of the waters of our coast far beyond thc reach of cannon shot, as
cruising ground for belligerent purposes.

Chancellor Kent therefore considers tht saome distance between the headlands of more
thlan six miles would properly be ins!sted on by the United States for securing the objects
above uentioned, the safety of the territory, and other lawful ends.

The right of exclusive fishing is undoubtedly a lawful end. (Vattel, b. 1, c. 23.) And
where the nation has an exclusive right it is entitled to keep the exercise of that right in its
own power, ta the exclusion of others.

In the Convention of 18 18 no limited construction was put upon the word " bay." The
treaty employs as distinct terms the words "coasts, bays, creeks and harbors." cBay,"?
therefore, should be taken in the plain and ordinary sense of the term, to mean a portion of
the sea inclosed between headlands, which, together with the shores within them, belong to
the same nation.

'he entrance to this bay is marked or ascertained by a line drawn from headland te
hearlland, whatever be the depth of the bay, and though the lino drawn fron headland to
headland exceed six marine miles.

The United States renounced the right te take fish i such baya. The Treaty of Wash-
ington, 1871. frees them from such renunciation. The restriction or exclusion is altogether
removed. 'he case of the Queen v8. Keyn (L. R. 2 Ex. Div. 63), se much relied on
for the case of the United States, affords no support whatever to the nosition there
taken. The question involved in that case was whether or not a foreigner commanding a
foreign vessel could legally be convicted of manslaughter committed whilst sailing by the
external ccast of En gland, within three miles from the shore, in the prosecution of a voyage
from one foreign port to another.

The court, by a majority of seven judges ta six, held the conviction bad, on the ground
that the jurisdiction of the common-law courts only extended to offenses committed within
the realm, and that at common law such ream did not extend on the external coaste beyond
low.water mark. None of the judges, however, doubted that Parliament had full power to
extend the laws of the realm to a zone of three miles around the outer coast if it saw fit so to
do. The Lord Chief Justice of England, by whose casting judgment th& conviction was
quashed, not only guarded himself expressly against being understood as throwing any doubt
whatever upon the jurisdiction of the courts over inland or territorial waters, but emphati.
cally affirmed such jurisdiction. " But," says he (p. 162), " only so much of the land of the
outer coast as was uncovered by the sea, was held to be within the body of the adjoining
county. If an offense was committed in a bay, gulf, or estuary, inter .faces terre, the con-
mon law would deal with it because the parts of the sea so circumstanced were held to ho
within the body of the adjacent county or counties , but along the coast, on the external sea,
the jurisdiction of the common law extended no farther than to low-water mark." Again, at
p. 197, ho thus expreýses himselh: "'To come back to the subject of the realm, 1 cannot
hielp thinking that sone confusion arises from the term 'realm' being used in more than one
sense. Sometimes it is used, as in the statutes of Richard 11, ta mean the land of England
and the internal sea toithin it, sometimes as meaning whatever the sovereignty of the Crown
of England extended or was supposed ta extend over. When it is used as synonymous with
territory, I take the true meaning of the terin ' realm of England' to be the territory to and
over which the common law of England extends. In other words, all that is within the body
of any coanty, to the exclusion of the high beas, which comle under a different jurisdiction
only because they are not within any of those territorial divisions into which, among other
things, for the administration of the law, the kingdom is parceled ont. At all events I am
prepared to abide by the distinction taken in the statutes of Richard Il, between the realm
and the sea." This clearly shows thst as far back as the time of Richard Il., beyond which
legal memory is not permitted to run, the realm of England was known and understood to
include within its bounds those inland waters which were inclosed from the high seas between
headlands.

Continuously the right to exclude from the bays and harbors was
insisted on by the British and Colonial Governments.

A copy of the letter of Mr. Forsyth to Mr. Stephenson, dated 21 th
March, 1841, having been sent to Lord Falkland, Lieutenant-Governor
of Nova Scotia, on the 28th April, 1841, Lord Falkland wrote in reply
to Lord John Russell, Secretary for the Colonies, stating that the greatest
anxiety was felt by the inhabitants of the Provinces that the Convention
of 1818 should be strictly enforced, and enclosing a copy of a report of a
Committee on the fisheries of Nova Scotia, which had been adopted by
the House of Assembly, and a case which had been stated at the request
of that body for the opinion of the law ofâicers of the Crown in England.



The questions suhinitted for the opinion were as follows:-
1. Whether the Treaty of IS3 was annulled by the war of 1812, and whether citizens of

the United States possess any right of fishery in the waters of the Lower Provinces other
than ceded to them by the Convention of 18 18, and if so, what riglit ?

2. Have American citizens the right, under that'convention, to enter any of the hays of
this Province to take fish, if, aiter they have so entered, to prosecute the ishery more than
three marine miles from the shores of such bays, or should the prescribed distance of three
marine miles be measured fron the headlands, at the entrance of such bays, so as to exclude
them ?

3. Is the distance of three marine miles to be computed fron the indents of the coasts
of British America, or fron the extreme headlands, and what is to be considered a headland ?

4. Have American vesseis, fitted ont for a fishery, a right to pass through 'he Gut of
Canso, which they cannot do without coming within the prescribed limit, or to anchor there
or to fish there, and in casting bait to lure fish in the track of the vessels fishing, within the
meaning of the convention?

5. Ilave American cithens a r*ght to land1 on the Magdalen Islands, and conduct the
fishery from the shores thereof, by using nets and seines, or what right of fishery do they
possess on the shores of those islands, and what is meant by the terni shore ?

6. ilave A merican fi.'hernien the right to enter the bays and barbors of this Province for
the purpose of purchasing wood or obtaining water, having provided neither of these articles
at the commencement of their voyage in their own country, or have they the right only of
entering such bays and harbors in cases of distress, or to purchase wood and obtain vater,
after the usual stock of those articles for the voyage of such fishing craft has been exhausted
or destroyed.

i. Under existing treaties, vhat rights of fisliery are cedec to the citizens of the United
States of America, and what reserved for the exclusive enjoyment of Biitish subjects ?

These questions were submitted to the law officers of the Crown,
Sir J. Dodson and Sir T. Wylde (afterwards Lord Truro), and answered
as follows:-

We have the honor to report that we are of the opinion that the Treaty of 1793 was
annulled by the war of 1812, and we are also of opinion that the rights of fishery of the citi.
zens of the United States must now be considered as defined and regulated by the Conven.
tion of 1818, and with respect to the general question, " If so, what riglit? " we can onlyrefer
to tue terms of the Convention as explained and elucidated by the observations which will
occur in answering the other specific queries.

2. Except within certain defined limits, to which the query put to us does not apply,
we are of opinion that, by the terms of the treaty, Amnerican citizens are excluded from the
right of fishing within three miles off the coast of British Anerica, and that the prescribed
distance of three miles is to be measured from the headlands or extreme points of land next
the sea of the coast, or of the entrance of the baye, and not irom the interior of such bays or
inlets of the coast, and consequently that no right existe on the part of the American citizenas
to enter the bays of Nova Scotia, there to take fisli, although the fishing, being within the
bay, nay be at a greater distance than three miles from the shore of the bay, as we are of the
opinion that the term headland is used in the treaty to express the part of the land we have
before mentioned, excluding the interior of the bays and the inlets of thr coast.

4. By the Treaty of 1818 it is agreed that American citizen% sliould have the liberty of
fishing in the Gulf of St. Lawrence, within certain deiined limits, in common with British
subjects, and such treaty does not contain any words negativing the right to navigate the
passage of the Gut of Canso, and therefore it nay be conceded that such right of navigation
is not taken away by that convention, but we have now attentively considered the course of
navigation to the Gulf by Cape Breton, and likewise the capacity and situation of the passage
of Canso, and of the British dominions on either side, and we are of opinion that, indepen-
dently of tresty, no foreign country bas the riîght to use or navigate the passage of Canso, and
attending to the terms a the convention relating to the liberty of fishery to be enjoyed by
the Americans, we are also of the opinion that that convention did not either expressly or by
implication concede any such right of using or navigating the passage in question. We are
alao of opinion that casting b it to lure fish in the track of any American vessel naviga-
ting the passage would constitute a fishing within the negative ternis of the convention.

;. With reference to the claim of a righlt to land on the Magdalen Islands, and to fislh from
the shores thereof, it must be observed that, by the Treaty, the liberty of drying and curing
fisi (purposes wbich could only be accomplished by Ianding in any of the unsettled baya,
&c., of the southern part of Newfoundland, and o the coast of Labrador, is specifically pro.
vided for, but such liberty is distinctly negatived in any settled bay, &c., and it must there-
fore be inferred that if the liberty of landing on the shores of the Magdalen Islands had been
intended to be conceded, euch an important concession would have been the subject of ex-
press stipulation, and would necessarily have been accompanied with a description ai the
iuland extent of the shore over which such liberty was to be exercised, and whether in
settled or unsettled parts, but neither of these important particulars is provided for, even by
implication, and that, among other considerations, leads us to the conclusion that American
citizens have no right to land or conduct the fishery from the shores of the Magdalen Islands.
The ward " shore " does not appear to be used in the convention in any other than the general
or ordinary sense of the word, and must be construed with reference to the liberty to be exer-
cised upon it, aul wmuld therefore comprise the lani covered with water, ai far as could
be available for the due enjoyment of the liberty granted.

6. By the convention the liberty of entering the baye and harbors of Nova Scotia, for
the purpose of purchasing wood and obtaining water, is conceded in general terms, unre-
stricted by any restriction, expressed or implied limiting it to vessels duly provided at the
commencement of the voyage, and we are of the opinion that no such condition can be
attached to the enjoyment of the liberty.



7. The rights of fishery ceded to the citizens of the United States, and those reserved
for the exclusive enjoyment of British subjects, depend altogether upon the Convention of
1818, the only existing Treaty on this subject between the two countries, and the material
points arising thereon have been specifically answered in our replies ta the preeeding
queries.

We have, &o.,
(Sd.) J. DODSON,
(Sd.) THOS. WILDE.

(Sd.) Viscount Palmerston, K. B., &c.

This opinion has excited much comment, because it referred to the
word " headland " as having been used in the Treaty, whereas that
word is not there. But it is submitted that a careful examination of
the opinion will lead to the conclusion that it did not by any meaus
rest solely on the assumption that the word "headland" had been used.
The language of the third paragraph of the opinion seems to make
this plain.

From that time forward, until a comparatively recent period, the
fishermen of the United States were excluded from the bays by lines
drawn from headland to headland, except as to the Bay of Fuudy, which,
in 1845, was opened to American fishermen. as a privilege, under cir-
cumstances which will presently be mentioned, and the purpose and
right were announced of preventing them from passing through the
Strait of Canso.

In 1843 the United States' fishing schooner " Washington," of New-
buryport, was seized in the Bay of Fundy for fishing ten miles from the
coast. Her seizure was made the subject of much diplomatic corre-
spondence.

In a letter from Lord Aberdeen to Mr. Everett, dated the 15th April,
1844, the former says:-

Mr. Everett, in submitting this case, does not cite the words of the Treaty, but states,
in general terms, that by the first article of such Treaty the United States renounced any
liberty heretofore enjoyed, &c., &c. Upon reference, however, to the words of the Treaty,
it will be seen that the Armerican vessels have no right to fish, and indeed are expressly
debarred from fishng in any bay on the coat of Nova Scotia.

If the Treaty was intended to stipulate simply that American fishermen
should not take fish within three miles of the toast of Nova Scotia, &c., &o , there was
no occasion for using the word 'bay' at al. But the proviso at the end of the article
shows that the word "bay I was used designedly, fer it is expressly stated in that proviso that
under certain circumstances the American fishermen may enter bays, by which it is evidently
meant that they may, under these circumstances, pess the sea.line which forms the entrance
to the bay.

This contention was replied to by Mr. Everett, but the British
authorities adhered to their interpretation. Mr. Everett claimed that
the Bay of Fundy had exceptional characteristics. He said on 25th,
May, 1844:

The existing doubt as to the construction of the provision arises from the fact that a
broad arm of the sea runs up to the north.éast, between the Provinces of New Brunswick and
Nova scotin. This arm of the sea being commonly called the Bay of Fundy, though not in
reality possessing ail the characters usually implied by the term "bay" has of late years
been clainied by the provincial authorities of Nova Scotia to be included among " the coats,
bays, creeks and harbors" forbidden to American fishermen.

On 10th March, 1845, Lord Aberdeen wrote to Mr. Everett thus:
The undersigned will confine himself to .stating, that after the most deliberate re-con-

sideration of the subject, and with every desire ta do full justice to the United States, and to
view the claims put forward on behalf of United States' citizens in the most favorable light
Her Majesty's Government are nevertheless still constrained to deny the riglit of Unite
States' citizens under the Treaty of 1818, to fishin that part of the Bay of Fundy, which,from
its geographical position, may properly be considered as included within the British pos.
sessions.

Her Majesty's Government muet still maintain.-and in this view they are fortified by
high legal authority-that the Bay of Fundy is ightfully claimed by Great Britain, as a bay
within thé meaning of the Treaty of 1818.- And they equally maintain the position which
was laid down in a note of the undersigned, diatedthe l5th of April last, that, with regard to
the other bays on the British Amërian coat, no United States' fishermann bas, under that
convention, the.right to fish within thre miles of the entrance of Buch bays, as désignated by
a line drawn from headland to headland at that entrance.



But while Hler Majesty's Government still feel themselves bound to maintain these
;ositions as a matter of right, they are nevertheless not insensible to the ailvantages which
would accrue to both countries from a relaxation of the exercise of that right to the United
States, as conferring a material benefit on their fishing trade, and to Great Britain and the
United States, conjointly and equally, by the remnoval of the fertile source of disagreement
between them.

ler Majesty's Government are also anxious at the sanie time that they uphold the just
claims of the British Crown, to evince by every reasonable concession their desire to act
liberally and amicably towards the United States.

The undersigned bas accordingly much pleasure in announcing to Mr. Everett the deter.
mination to wbich Her Majesty's Goverxnment have come, to relax in favor of the United
States' fishermen that right which Great Britain has hitherto exercised, of excluding those
fishermen froi the British portion of the Bay of Fundy, and they are prepared to direct
their colonial authorities to allow henceforward the United States' fishermen to pursue their
avocations in any part of the Bay of Fundy, provided they do not approach, except in the
cases specified in the Treaty of 1818, within tlree miles of the entrance of any bay on the
coast of Nova Scotia or New Brunswick.

In thus communicating to Mr. Everett the liberal intentions of iler Majesty's Govern-
ment, the undersigned desires to call Mr. Everett's attention to the fact that the produce of
the labor of the British colonial fishermen is at the present moment excluded by prohibitory
duties on the part of the United States from the markets of that country, and the under.
signed would submit to Mr. Everett that the moment at which the British Government are
making a liberal concession to United States' trade might well be deemed favorable for a
counter concession on the part of the United States to British trade, by the reduction of the
duties which operate so prejudicially to the interests of the British colonial fishermen.

Remonstrances from the Governments of Nova Scotia and New
Brunswick, against this policy being followed, as regards the other bays
on the coasts, and on 17th September, 1845, Lord Stanley wrote to Lord
Falkland stating that the policy would not be extended to the other
bavs.

It is observed by Sabine that nothing passed on this subject
between the two Cabinets for more than six years, " though England
retraced no steps after opening the Bay of Fundy."

Seizures continued to be made on the coasts of New Brunswick
and Nova Scotia, including the Bay Chaleurs.

The case of the schooner " Washington " was made one of the mat-
ters of reference to the Commission appointed to consider the claims of
subjects of the two countries, under the Convention of the Sth February,
1853. The Commissioners disagreed, and Mr. Joshua Bates was chosen
umpire and made the following award:

The schooner I Washington" Iwas seized by the revenue schooner «9Julia," Captain Darby,
while fishing in the Bay of Fundy, ten miles from the shore, on the 10th of May, 1843, on the
charge of violating the Treaty of 1818. She was carried to Yarmouth, Nova Scotia, and there
decreed to be forteited to thei Crown by the judge of the Vice-Admiralty Court, sind, with ber
stores, ordered to be sold. The owners of the -'Washington" claim for the value of the
vesEel and appurtenances, outfits, and damages, $2,483, and for eleven years' interest, $1,638,
amounting together to $4,121. By the recent Reciprocity Treaty, happily concluded between
the United States and Great Britain, there seens no chance for any further dispute in regard
to the fiaberies.

It is to be regretted that, in that treaty, provision was not made for settling a few emall
claims of no importance in a pecuniary sense, which were then existing ; but, as they have
not been settled, they are now brought belore this Commission.

The "Washington" fishing schooner was seized, as before stated, in the Bay of Fundy,
ten miles from the shore, off Annapolis, Nova Scotia.

It will be seen by the Treaty of 1783 between Great Britain and the United States that
the citizens of the latter, in common with the subjects of the former, enjoyed the right to
take and cure fish on the shores of all parts of Her Majesty's dominions in America used by
Britisi fishermen; but not to dry fisi on the Island of Newfoundland, which latter privilege
was confined to the shores of Nova Scotia, in the following words: " And American fishermen
shall have liberty to dry and cure fisb on any of the unsettled bays, harbor3 and creeke of
Nova Scotia; but, as soon as said shores shall become settled, it shall not be lawful to dry or
cure fish at such settlement without a previous agreement for that purpose with the inhabi
tante, proprietors, or possessors of the ground.

The Treaty of 1818 contains the following stipulations in relation to the fishery -
" Whereas differences have arisen respecting the liberty claimed by the United States

to take, dry, and cure fish on certain coasUs, karbors, and creeks of Bis Britannic Majestya
dominions in America, it is agreed that the inhabitants of the United States shall have, m
common with the subject of Dis Britannia Majesty, the right to fish on certain portions of
the southern, western, and northern costs of Newfoundland; and, also, on the coasts, baya,
harbors, and creeks from Mount Joly, on the southern coast of Labrador, to and througi the
Straits of Belle Isle ; and thence, northwardly, indefinitely along the coast; and that the
American fishermen shall have liberty to dry and cure fih in any of the unsettled baya, har.
bors, and creeks of the said described coasts until the same become settled, and the United



States renounce the liberty heretofore enjoyed or clained by the inhabitants thereof ta take,
dry or cure fisli on or within three marine miles of any of the coasts, bays, creeks, and bar-
bors of lis Britannic Majesty's dominions in America, not included in the above-mentioned
limits : Provided however, That the American fithermen shall be admitted to entersuchbays
or harbors for the purpose of shelter, and of repairing damages therein, of purchasing wood,
and of obtaining water, and for no other purpose whatever. But they shall be under such
restrictions as may be necessary ta prevent their taking, drying, or curing fish therein, or in
any other nianner whatever abusing the privileges hereby reserved for them."

The questions turns, as far as relates to the treaty stipulations, on the meaning given ta
the word " bays ' in the Treaty of 1783. By that treaty the Americans had no right ta dry
and cure fish on the shores and boys of Newfoundland ; but they had that right on the
shores, coastp, bays, harbor3 and creeks of Nova Scotia; and, as they must land ta cure fish
on the shores, baya, and creeks, they were evidently adinitted ta the shores of the bays, &o.
By the 'Treaty of 1818 the same right is granted ta cure fish ôn the coasta. baya, &c., of New-
found:and ; but the Americans relinquished that right, and the right lofésh within threemiles
of the coasts, bays, &c., oJ Nova Scolia. Taking it for granted that the framers of the treaty
intended that the word "bay " or "bays" should have the saine meaning in all cases, and no
mention being marie of headlands. there appears no doubt that the " Washington," in fishing
ten miles froin the shore, violated no stipulations of the treaty.

It was urged, on behalf of the British Government, that by "coasts," " baya," &c., is
understood an imaginary line drawn along the coast fron headland ta headland, and that
the jurisdiction of HIer Majesty extends three marine miles outside of this lino ; thus ciosing
all the bays on the coast or shore, and that great body of water called the Bay of Fundy,
against Ameiicans and others, making the latter a British bay. This doctrine of the head-
lands is new, and bas received a proper limit in the convention between France and Great
Britain of 2nd of August, 1839; in which "it is agreed that the distance of three miles, fixed
as the general limit for the exclusive right of fishery upon the coasts of the two countries,
shall, with respect ta bays the mouths of which do not exceed ton miles in width, be measured
from a straight lino drawn from headland ta headland."

'fTle Bay of Fundy is from 65 ta 75 miles wide and 130 ta 140 miles long; it has several
bays on its coast; thus the word " bay," as applied ta this great body of water, has the same
meaning as that applied ta the Bay of Biscay, the Bay of Bengal, over which no nation can
have the right ta assume sovereignty. One of the headlands of the Bay of Fundy is in the
United States, and ships bound ta Passamaquoddy must sail through a large space of it. The
Islands of Grand Menan (British) and Little Menan (American) are situated nearly on a lino
fron headfland ta headland. These islands, as represented in all geographies, are situated
in the Atlantic Ocean. The conclusion is, therofore, in my mind, irresistible that the Bay of
Fundy is not a British bay, nor a bay within the meaning of the word as used in the Treaties
of 1783 and 1818.

The owners of the "Washington," or their legal representatives, are, therefore, entitled
ta compensation ; and are hereby awarded, not the amount of their claim (which is exces-
aive), but the suin of $3,000, due on the 15th January, 1855.

It will be observed, as has been already stated, that the decision of
Mr. Bates settled no principle whatever, but merely disposed of the

pecuniary claim of the owners of the "Washington." Indeed that
claim was the only matter referred in regard to this seizure. The Con-
veution of 1853 was for the settlement of outstanding claims and no
questions relating to the rights or powers of either country, or as to
treaty interpretations were referred. Indeed it would have been absurd
that cither country should have been willing to accept the decision of
Mr. Bates on a question of international law, as to the rights of either,
or as to auy interpretation of a treaty. Mr. Bates was in no sense an
expert in regard to such matters ; ho was not even engaged in public
affairs, and had only been known as a junior partner in an American
branch of an English banking house. Of such little importance were
the references considered, that the referee was chosen by lot in any
case of disagreement by the commissioners. The reasons given by the
umpire, such as they are, apply only to the Bay of Fundy, and he says,
"the conclusion is, therefore, in My mind, irresistible that the Bay of
"Fundy is not a British bay, nor a 'bay' within the meaning of the
"word used in the Treaties of 1783 and 1818."

Mr. Bates said
This doctrine of the headlands is new, and has received e proper liit in the Conven.

tion between France and Great Britain, of the 2nd August, 1839, in which it is agreed that
the distance of three miles fixel as a general limait for the exclusive right of the fisheries
upon the coaste of the two coun tries was with 'respect ta bays, the mouths of which do
not'exceed ton miles in width, being measured from a straight lino drawn from headland
ta headland,



We have already secen that the doctrine vas by no ineans new-
that it had been raised and enforced for nearly forty years previously in
regard to the bays of British North America, and had for a long time
been practically acquiesced in on the part of the United States, and had
been fully explained as an important and practical question by Mr.
Forsyth more than thirteen years before.

The agreceent arrived at between France and Great Britain was
not an interpretation of any existing treaty on the subject, but a com-
promise of riglits, such as no other Power had a right to share in with-
out express stipulation.

When Mr. Bates asserted that the doctrine of the headlands was
new, he seems to have overlooked the fact, that for more than a century
it had full recognition by all the writers on public law, and that the
only question which could possibly arise was, whether the doctrine was

applicable to the Bay of Fundy and the schooner "Washington," under
the Convention of 1818. He perhaps overlooked, likewise, the fact that
instead of being new, the doctrine had beei established again and again
in the courts of the United States, and in the writings of its jurists.
When we come to examine further the reasons which induced his decis-
ion, confidence in its soundness is not incrcased.

The Bay of Fundy at its British headlands does not exceed the width
of 45 miles. Mr. Bates conceived it to be 65 to 75 miles wide. He states
that it has several bays on its coast; this might be said of any and
every bay and harbor on the Atlantic, but ho draws from that fact the
inference that " the word 'bay,' as applied to this great body of water,
has the same meaning as that applied to the Bay of Biscay and the Bay
of Bengal, over which no nation can have the right to assume sover-
eignty."

It is to be inferred from this, that, according to his decision, a bay
can only mean an inlet which has no indentations on its coast, and that
if it had indentations it can only be compared to the Bay of Biscay and
the Bay of Bengal. lis next reason is, that one of the headlands of the
Bay of Fundy is in the United States, and that a line drawn from head-
land to headland would pass near the Islands of Grand Menan (British)
and Little Menan (American). The accuracy of this statement can only
be maintained by drawing the headland liue to suit the purpose. There
has been no contention, and there is none, that the line of exclusion in the
Bay of Fundy should be drawn otherwise than from one part of British
territory to another, and the " Washington" was inside such and not
merely inside the headland which Mr. Bate imagined. It is difficult to see,
however, how the case should be affected by the fact, if it were a fact,
that the headland line would be near these islands. His next reason is,
that the Islands of Grand Menan and Little Menan are represented in
the geographies as situated in the Atlantic Ocean. It is not plain how
this description " in the geographies " can bear on the interpretation of
a Treaty. The conclusion of Mr. Bates might have been properly influen-
ced by the fact that these islands were in the Atlantic Ocean, if they
were so, or in the Bay of Fundy, as distinguished from the Atlantic Ocean,
but how could it have been influenced by the description in the geogra-
phies? In so far as the circuinstance was important, thefact and not the



description inthe geographies vas to be considered. Mr. Bates says, how-
ever, that the conclusion was to his mind " irresistible," &c.

The letter of Mr. Richard Rushi, one of the negotiators of the Treaty
of 1818, on this point has next to be referred to. As has already been
remarked, to allow one of the parties to a contract to give it a construc-
tion by stating what was in his own mind when he executed it, is
without a single instance in the history of contracts, excepting this. and
in this singular instance Mr. Rush has been allowed to say that he
meant exactly what he did not say, and in fact the contrary of what he
said." He declares in fact that the words three miles off the coasts,
bays, &c.," meant three miles off the coasts only.

Mr. Rush was interrogated thus:
DEPARTMENT oF STATE, WAsHINGToN, 6th July, 1853.

SIR,-You are probably aware that within a few years past a question ias arisen between
the United States and Great Britain as to the construction to be given to the 1st Article of
the Convention of 1818, relative to the fisheries on tue coast of the British North American
Provinces. For more than twenty yeara after the conclusion of that convention there was no
serieus attemptto exclude ourfishermenfrom tha large baya on thatcoast; but about tenyears
ago, at the instance of the provincial authorities, the home Government gave a construction
to the 1 st Article which closes all baya, whatever be their extent, against our citizens for fishing
purposes. It is true they have been permitted to fish in the Bay of Fundy. This permission
is conceded to them by the British Government, as a matter of favor, but denied as a right.
The Government excludes them from all the other large bays.

Our construction of the convention is that Argerican fishermen have a right to resort to
any bay and take fiali in it, provided they are net within a marine league of the shore. As
you negotiated the convention referred to, I sheuld be much pleased to be favored with your
views on the subject.

I have the honor te be, &c.,
W. L. MARCY.

The Hon. RicuARD Rt su,
Sydenham, near Philadelphia.

The value of his communication is thus dealt with in the brief
used before the Halifax Commission:

Mr. Rush, who negotiated the Treaty 'of 1818, in a letter to Secretary Marcy, dated 18th
July, 1853, says:

" These are the decisive words in our favor. They mean no more than that our fisher
men, whilst fishing in the waters of the Bay of Fundy, should not go nearer than three miles
to auy of those small inner baya, creeks, or harbora which are known to indent the coasta of
N!ova Sceotia and New Brunswick. To suppose they were bound to keep three miles off from
a line drawn fron headland te headland on the pextreme outside limita of that bay-a line
which might measure fifty miles or more, according to the manner of drawing or imagining
it-would be a most unnatural suppoaition.

" Similar reasons apply t all other large baya and gulfs. In signing the treaty we
believed that we retained the right of fishing in the sea, whether called a bay, gulf, or by
whatever name designated. Our fishermen were waiïing for the word not of exclusion but
of admission to these large outer bays or guifs."

This reasoning of Mr. Rush evades the' qestion. He admits the right of exclusion from
some bays, but can only say as to larger bays (not defining or even describing what lie means
by larger baya) that it is net to be supposed the right of fishing in them would be signed
away by the American negotiators, a sppposition, however, which, it appears, Mr. Webster
and other Anerican statesmen did entertain and express.

Senator Soulé, in the Senate, 5th August, 1852, relerring to the words of Mr. Webster
already cited, said:

"laI England right? If we trust thq Seoretary of State, in the view whicli ha takes of her
caims, it would seem as if the terms of the latter of the treaty were on her aide. This Mr
Webster peremptorily adniits, white others but debate it upon mere technicalities of Ian
guage.

After quoting fron Webiter, Senator Soulé continued:
" Here the whole is surrendered ¡ there is no escape fron the admission. It was an

oversight to make se large a conicession to'Englad. The concession was then made, was it
net? if so, the dispute is at an end; and yot it were a h*rd task te justify the summary pro.
cess through 'whioh England lias sought to compel us to compliance with the concession, par-
ticularly as she had, te say the least of it, sùgered our fishermen to haunt the Bay of Fundy,
by express alowance in 1$4."

On 12th August, 1852, Senator Busier, though expressing a desire to m.ike further inquiries
ito ýhe subject, said:

SWe cannot go beyond the Treaty o? 1818 and that what is a British bay ? What in
one of the bays and harbois of Great Britainý?" a Brt: i

And after speaking qf the clear conçesiopst Angerican fishermen on sore of the
coasts, bays, &c., of Newfoundland, Senatoir Butler adds:

', But so far as regards tha ½ys4frpov* optia epd New Brunswick; we have ne right
under the terms of the treaty te fish m tem if thy eu be regarded as British baya."

On 14th Auguat, 1852, Senator Seward, answering'the members of the Senate who had
criticised the passage above quoted froi Mr.:Webster, said:



'Il cannot assent to the force of the argument of the honorable Senator fron Louisiana.
1 am the more inclined to go against it, because I think it is getting pretty late in the day to
find the Secretary of State wrong in the technical and legal construction of an instrument.
Let us test the argument. The honorable Sentor Pays that where the government occupies
both sides of the coast, and where the strait through which the waters of the bay flow into
the ocean is not more than six miles wide, thon there is dominion over it.

" Now, then, the Gut of Canso is a most indispensable communication for our fishermen
from the Atlantic Oceau to the Northumberland Straits and te the Gulf of Saint Lawrence,
for a reason which any one will very readily see by referring te the map ; yet the Gut of
Canso is only three.quarters of a mile wide. I should be sorry to adopt an argument which
Great Britain might turn against us, to exclude us from that important passage.

"Again I recall the honorable Senator's argument, viz:
"Two things unite te give a country dominion over an inland sea. 'The first is, that the

land on both sides must be within the dominion of the government claiming jurisdiction;
and then that the strait is not more than six miles wide; but that if the strait is more than
six miles vide, no such jurisdiction can be c!ained.

" Now, air, this argument seems to nie to prove too much. I think it would divest the
United States of the barber of Boston, all the land around which belongs to Massachusetts or
the United States, while the mouth et the bay is six miles wide. It would surrender our
dominion over Long Island Sound-a dominion which, I think, the State of New York and
the United States would not willingly give up. It would surrender Delaware Bay; it would
surrender, I think, Albemarle Sound, and the Chesapeake Bay; and I believe it would surr-
ender the Bay of Monterey, and perhaps the Bay of San Francisco on the Pacific coast."

Senator Tuck, during the same debate, said:
" Perhaps I shall be thought to charge the Commissioners of' 1818 with overlooking our

interests. They did so, in the important renunciation which 1 have quoted; but they are
obnoxious to no complaints for so doing. In 1818, we took no mackerel on the coats tof
British possessions, and there was no reason to anticipate that we should ever have occasion
to do so. Mackerel were thon found as abundantly on the coast of New England as any-
where in the world, and it was not till years after that this beautitul fish, in a great degree,
left our waters. The mackerel fishery on the provincial coasts has principally grown up since
1838, and no vessel was ever licensed for that business in the United States till 1828.
The Commissioners in 1818 had no other business but to protect the cod fishery, and this
they did in a manner generally satisfactory to those most interested."

It has been already mentioned that Great Britain, in making the
concession to the American fishermen, in regard to the Bay of Fundy,
declared that a privilege, and not a right, was conceded. Notwithstand-
ing that the right was claimed on the part of the United States, Her
Majesty's Government has adhered strictly to this position. In the case
of all bays other than the Bay of Fundy, Her Government has refused to
concede the privilege, and has enforced its views although no seizures
were made.

Lord Aberdeen made this clear at the outset, in a letter to Mr.
Everett, dated 21st April, 1845

In the meantime, however, the undersigned thinks it expedient to guard himself againot
the assupmtion of Mr. Everett, that it may have been his intention by his note of the 10th
ultimo, to include other bays on the coasts of the British North American Provincea, in the
relaxation which he therein notified to Mr. Everett, as to be applied henceforward te the Bay
of Fundy. That note was intended to refer te the Bay of Fundy alone.

In every instruction which has been issued by Her Majesty's
Government down to the present time, care has been taken to guard
against the assumption that the right to exclude American fishermen
from the bays had been yielded. The Government of Canada has taken
the same course in the instructions which have been given to its officers
engaged in the Fisheries Protective service.

The Bay of Chaleurs has been the subject of judicial decision in Can-
ada. In the case of Mowatt vs. McFee, 5 Supreme Court of Canada Reports,
p. 66, the question arose, whether or not under the Imperial Statute, 14-
15 Vic., c. 63,«regulatiug the boundary line between the former Province
of Canada and New Brunswick, the Bay of Chaleurs was a part of the
territory or territorial waters of Canada, and within the operation of the
Canadian Fisheries Act, 31 V. c. 60. The judgment of the Supreme
Court of Canada contains the following words:-

The Imperial Statute 14 and 15 V. o. 63, makes the boundary lino between Old Canada
and New Brunswick produced fromn the mouth of the Mistoucho River at its confluence with
the Restigouche down the centre of the stream of the Restigouche to its mouth in the Bay of



Chaleurs, on thence through the middle of that bay to the Gulf of St. Lawrence, so that the
whole of the bay is within the present boundaries of the Provinces of Quebec and New
Brunswick, and within the Dominion of Canada and the operations of the Fisheries Act.

It will be seen by reference to the protocols of the Treaty of Ghent
and the declaration of the Commissioners, Messrs. Holmes and Barclay,
p. 489 of Hertslett's collection of treaties, that the Bay of Fundy (and
Passamaquoddy Bay, which is part of it) was treated as a British bay,
and that certain islands therein were treated exceptionally and declared to
belong to the United States. This could not have been had the Bay
of Fundy been other than a British bay.

II.-SCOPE OF RESTRICTION.

It will be seen from what has been already stated, that the article
proposed by the American plenipotentiaries was not so restrictive as the
one finally adopted. The words were :-

That the A merican fishermen shall be permitted to enter such bays and harbors for the
purposes only of obtaining shelter, wood, water and bait.

The words adopted were:-
That the American fishermen shall be permitted te enter such bays or harbors for the

purposes of shelter and of repairing damages therein, of purchasing wood and obtaining
water, and for no other purpose whatever.

It has been suggested on the part of the United States Government,
that the permission which was sought in reference to bait, in the Amer-
ican proposal, was a permission to catch such fish as was used for bait
in the bays and harbors. It seems difficult to concur in that view,
when it is considered how stringent the restrictions were against the
inhabitants of the United States taking, drying or curing fish on or
within three miles of any of the coasts, bays, creeks and harbors. If
the object had been to reserve permission to fish for bait, it would doubt-
less have been inserted as a qualifying clause to the renunciation of the
right to take, dry or cure fish, as by the use of the words "excepting
for bait." Moreover, anyone acquainted with the pursuit of fishing is
aware, that if a permission to the American fishermen to catch bait had
been reserved, the restriction against fishing would have been practically
useless. ' ho right would have been secured to the fishermen of the United
States to enter freely, at all times, the bays and harbors, and to engage in
fishing, and the impossibility of distinguishing between the fish that
should be caught for bait and the fish that should be caught for com-
mercial purposes, would have rendered all the provisions of the treaty
nugatory. It is difficult to suppose that when the American plenipoten-
tiaries were making the renunciation of the right to take, dry or cure
fish, on our coasts, they were seeking to insert a qualification which
would have rendered the renunciation absolutely unimportant.

It has been suggested, against this view, that the fisheries which
vere pursued on our coasts .vere the cod-fisheries, and it would therefore

have been easy to distinguish between the catching of fish that could be
used for bait and the catching of such larger fish as the cod. While it
is true that the cod fishery on our coasts was then a very important
one, and while it is true that the cod fishery was probably one of the
important subjects kept in view by the plenipotentiaries on both sides,
it is hy no means to be supposed that the mackerel fishery was so unim-
portant as to be overlooked and left muguarded.



In the year 1811, iminediately preceding the war, the mackerel in-
spected in Massachusetts amaounted to 19,632 barrels. The catch was,
of course, not confined to the United States' coasts, their fishermen at
that time, having the riglit to resort to the British coasts as well.

lu the three years of the war, 1812, 1813 and 18 14, the aggregate
quantity inspected in Massachusetts did not reach 11,0)0 barrels. In
1815, 8116 and 1817, the three years following the war, and preceding
the treaty, the aggregate quantity inspected reached 84,397 barrels.
These figures are taken from Sabiue's report.

It appears from the official documents of the United States, that the
saine vessels were accustoned to catch both cod and mackerel. For in-
stance, by the circular of the Controller of the Treasury in 1824, it was
declared that the bounty could not be given to vessels catching both
cod and mackerel, but only to those exclusively devoted to the catching
of cod; and in 1882, a second circular was issued, indicating that
vessels under mackerel licenses might, notwithstanding the permit to
"touch and trade," be liable for Customs duties, on supplies purchased
abroad, and perhaps even on the fish with which they should return.

It will be seen that the permission to obtain bait, was inserted by
the American plenipotentiaries in their proposal among the enumerated
things, other than fish which they were to be at liberty to obtain on our
coasts, " shelter, wood, water and bait."

The British plenipotentiaries struck out the word " bait," inserted
the word " purchasing " before the word " wood," the word " obtaining"
before the word " water," and made the prohibition as to all other pur-
poses more explicit and emphatic than it was in the American article.

All these changes were made, evidently to secure greater definite-
ness and precision, and yet it is contended on the part of the United
States, that precision was not obtained at all, and that the deflnite ex-
pressions, so carefully inserted, are to receive a construction which indi-
cates that some hidden meaning was intended vhich the plenipoten-
tiaries on both sides refrained from expressing.

In the memorial of the United States to the Emperor of Germany
(before ientioned) we find these words, referring to another treaty:

Finally and above all : there is a principle which not only controls the interpretation of
treaties, but the results of investigation in every branch of human knowledge. A theory
which implies confusion and contradiction is at once to be rejected, of two rival theories, that
which most nearly reconciles all phenomena is to be preferred, the theory that reconciles all
appearances and all circunistauces is ta be received as true. The interpretation of the
treaty iniplies that the British, who exclusively draughted it, sowed the seeds of future dis.
sension in the very instrument by whioh they proposed -to settle every boundary question
for ever, that among the negotiators of the treaty there were those who duped, and those who
were duped.

It may fairly be urged, therefore, that both by insisting upon the
omission of the word " bait," and by the insertion of the vords " and for
no other purpose whatever," the plenipotentiaries went as far as language
could go, to secure the exclusion of American fishermen from our coasts
for everything but the mere right of asylum.

It has been repeatedly said on the part of the United States, that
it would have been an unreasonable and unheard of proceeding to stip-
ulate that vessels and men engaged in so harmless and useful an industry
as fishing, should be excluded from the waters of a friendly power, that
the taking of fish upon our coasts must have been the only object of the



prohibition, and that the words " for no other purpose whatever " must
have meant, for no other purpose in relation to the taking, drying or
curing of fish.

In the first place, it may be remarked, that if that were the only
object to be served, the words were unnecessary. The taking, drying
and curing of fish within three miles of our coasts, bays, harbors, rivers
and creeks had already been prohibited in words as strong and plain as
the language admitted of. In the next place, the contention that a harm-
less pursuit like fishing, was not to be surrounded with such restric-
tions as to make the fishing vessels a forbidden class, overlooks all the
important facts connected with the history of the fisheries in British
North America. It disregards the fact that these fisheries, and the var-
ious establishments which were created in order to make them secure
and easy of access, such as Halifax and Louisburg, were the objects of
war for a long series of years between Great Britain and France-a war
in which the people of New England actively participated. It over-
looks the fact, that at one time the fisheries of British America were
declared to be of more value than aIl Canada, and that the reduc-
tion of the stronghold of Louisburg, on account of its being, to a certain
extent, the key to the fisheries and to the Gulf of St. Lawrence, was
declared in England to be a sufficient recompense for all the disasters
which the arms of England had sustained on the continent. From the
time when the thirteen colonies separated from the Empire of Great
Britain the competition and riyalry between the United States and the
British American fishermen was intense, and was made the more so by
the presence, in British North America, of thousands of loyalist refugees
who were anxious to invoke the British power against the enjoyment,
by the former colonists, of.any rights in or about the British territories.

Innocent and laudable although the pursuit of fishing was, the
result of this rivalry was to restrict American fishermen as a forbidden
cl ass on the coasts of British North America, and after the lapse of thirty-
five years between the close of the revolutionary war in 1'783, and the
making of the Treaty of 1818, the fishermen of British North America
had learned that if the United States' fishermen were not to be allowed
to participate in the British American fisheries, they must be excluded
by such express words as would make their presence on the coasts of
British North America unlawful, except in cases in which the law of
humanity required that they should be permitted to enter.

Stringent as the reguletions we as -to navigation laws, it was
intended to insert in the Treaty of 1818 a still more stringent provision
against the entrance into our bays, harbors, &c., by foreign fishermen.
Much has been said in recent correspondence on the part of the
United States as to the unreasonableness of proscribing entrance by
American fishermen for any other than the four enumerated purposes.
It has been said to be an absurd construction that a vessel would
violate the Convention by " entering a port to post a letter," ", to send a
telegram,' "to buy a newspaper," to.obtain a physician, in case of
illness," ."or.a surgeon in.case of accident," "to bring off a passenger,"
"or even to lend assistance to the ihabitants." The answer to all this



is, that while all these purposes might be perfoctly innocent, they were
to be forbidden, because they could so easily be inade a pretext for the
continued presence on our coasts of United States' fishermen-the con-
tinued presence which would render the surveillance of police enor-
mously expensive and useless after all.

It is comparatively easy to ascertain whether a fisherman resorts to
our bays and harbors for shelter, or for repairs, or for wood, or water.
The condition of the weather, and of his vessel, will establish the truth
or error of his excuse, but if it were allowed to be a sufficient answer in
all such cases, that the visiting vessel, perhaps really in pursuit of the
fish, and unsuspecting the presence of a cruiser, was resorting to our
coasts to "post a letter," "to send a telegram," "to take a passenger,"
"to obtain a physician," &c., it would be impossible to discriminate
between the cases in which such an excuse was justifiable and those in
which it was simply feigned.

The plenipotentiaries took a higher, and, indeed, the only effectual
way of accomplishing the desired object, by using language which
admitted of no misunderstanding, unless a misunderstanding is created
for them by resort to artificial and ingenions doctrines of construction.

The plenipotentiaries moreover, made their article plain and
explicit with the object of preventing subterfuge and equivocation, both
on the part of subsequent construers of the treaty, and on the part of the
fishermen themselves in their use of the privileges conceded to them, by
the adoption of the closing words of the article-" they shall be under
such restrictions as may be necessary to prevent their taking, drying or
curing fish therein, or in any other manner whatever abusing the privi-
leges hereby reserved to them "-the privileges, namely, of fishing on
certain coasts, as in Newfoundlaid, and of entering bays and harbors in
other parts of the Provinces.

It has been said that if the right of asylum was the only right
intended to be reserved to American fishermen, it would have been
unnecessary to insert a stipulation to that eflect in the treaty, because
such asylum is allowed by the usage of nations.

It .will be remembered, however, as has been already stated, that
as regards the British American coasts, the American fishermen were
an excluded class, and it was probably desired to make it plain that the
right of asylum was not taken away, when so much else was taken
away, by the sweeping prohibition. Moreover, it was not uncommon
to stipulate, in treaties for the right of asyum, as many instances
show.

It has been erroneously stated that the inshore fisheries alone were
the subject with which the negotiators had to deal, and that, therefore, its
restrictions must be taken as applicable only to them. Thence it is
argued that no restriction as to the purchase of bait for the cod fishery was
intended. The cod fishery, at~the time when the convention was being
negotiated for, and before, was actively pursued by both American and
Colonial fishermen. They had the advantages of an extensive market, im-
proved vessels and outfits and skilled labor and, besides all this, the policy
of the United States was to give a bounty to their fishermen. Complaints
against the severity of the competition which resulted were rife in al



the Provinces. Froin 1815 to 1818 the bounty paid in the United States
to cod fishermen rose from $1,811 to $148,915. After the convention
it gradually rose to $314,149 in the year 1838. In 1814, from the Island
of Newfoundland alone were exported about 1,200,000 quintals, valued
at more than $12,000,000, (Sabine, 280). Referring to the difficulties
which occurred in the enforcement of the convention Schuyler, in his
work on " American Diplomacy," says :-

It will be seen that niost of these difficulties arose fron1 a change in the character of
the fisheries. Cod, being caught on the banks, were seldomn pursued within the three-mile
limit, and yet it was to cod, and perhaps halibut, that all the early negotiations had refe-
rence."

Messrs. Rush and Gallatin, in their letter of 20th October, 1818, to
the Secretary of State, admit that they had in view the effect that the
renunciation would have on the deep sea fishery. They said they cou-
sidered the renunciation only applied to the distance of three miles from
the coasts, but they add : " This last point was the more important, as
"with the exception of the fishing in open boats, within certain harbors,
"it appeared * * that the fishing ground on the whole coast of Nova
"Scotia is more than three miles from the shore, whilst on the contrary it
"is almost universally close to the shore on the coast of Labrador. It is
"in that point of view that the privilege of entering the ports for shelter
"is useful, and it is hoped that with that provision a considerable portion
"ofthe actual fisheries on the coast" (Nova Scotia) " will, notwithstanding
" the renunciation, be preserved." Annals of Congress, 1819, p. 1527.

Mr. Dwight 'Foster, ageht of the U nited States, said at the Halifax
Commission: " It was the codfishéry ýand the whale fishery that called
" forth the eulogy of Burke over ahundred years agp. It was the codfishery
"and the whale fishery for which the first and second Adams so strenuously
"contended. P. 1592, tIalifavx Comission Papers. (Anerican edition.)

Mr. Bayard was probably mistaken when he said, in his letter to the
British Minister, at Washington, 1Oth May, 1886, " as it is admitted that
"the deep sea flshing was not under consideration in the negotiation of
"the Treaty of 1818,"' &c.

The United States' authorities coitend that the privilege of entering
the bays and harbors lor the four enumerated purposes is a privilege
greater than that enjoyed by the ordinary vessels carrying the flag of
the United States, in this respect, that it is the privilege to enter without
Customs dues anxd without observiùg any Customs restrictions, and they
assert that their'itading f"essels enter as a matter of right. (Confidential
memo.for United Stdtes' -Comissioners under the Joint High Comnission.)
Without conceding th'is, bùt using it for the present as an illustration,
it will be 'sen that the restrictions against American fishing vessels
resoitin'g so freely, for the four enumerated purposes, to our bays and
harbors nmust necesaiily h-ave beén precise, in order to. avoid even an
infraction of the Customs laWs, to say nothing of the preservation of the
fisheries.

It is claimed, however, on the part of the Government of Canada,
as has"been before ýt'ted, ihat the ' pvilege " thus alluded to was
4împly a contination öf Îhe " right of àâylum," and not a special privi-
lege bcûdifrred on a eelal clsss of veýeels. This right of asylum is
admitted bv neufral Powers; even in tiù ieof war, to the armed vessels
of the belligerents.



The following quotation is from the supplemental argument of Mr.
Evarts before the Tribunal of Arbitration at Geneva, in Augnst, 1872:-

What is the doctrine of the law of nations in regard to asyln, or ref ue,or hosptality,
in reference :o the belligerents at sea during war? The words thernselves sufiiciently indicate
it. 'T'he French equivalentof " relâche forcée " equally describes the only situation in which a
neutral recognizes the right of asylum and refuge, not in the sense of ship-wreck, i agree. but
in the sense in which the circurnstances of ordinary navigable oapacity ta keep the seas, for
the purposes of the voyage and the maintenance of the cruiFe, render the resort of a vessel
to a port or ports suitable to, and convenient for, their navigation, under actual and bona fide
circumstances requiring refuge and asyluni.

It seems clear that from reasons of public policy, well established
and defined, the American fishing vessels were, as to the coasts of the
lritish North American Provinces, a specially prohibited class. The
American contention that the right of entry was to be superior to ail
restrictions and regulations, would have made them a specially privi-
leged class.

Various arguments as to the general extent and character of the
prohibitory clause of the convention having thus been suggested, it is
proposed to insert here some more extended observations on the right to

purchase bait which is claimed for the United States' fishermen.

RIGIIT TO ENTER TO OBTAIN BAIT, &c.

The claim of the United States to have its fishing vessels enter
Canadian bays and harbors for the purpose of obtaining bait, ice and
other supplies and transhipping their cargoes in British waters is re-
sisted upon two grounds, namely, that there never was any treaty or
stipulation in the nature of a treaty conferring this privilege, and that
the Convention of 1818 expressly prohibits them from entering for
any purpose whatever other than that of obtaining wood and water,
or for shelter and repairs.

The contentions of the United States are mainly these: First;
" The prohibition in the Convention of 1818 was in effect repealed or
superseded bysubsequent commercial arrangements " ; and, second, " It
is inhospitable and unneighbourly not to permit its fishing vessels to
enter our bays and harbors, notwithstanding the Convention of 1818."

First.-There never was any treaty, or other, provision conferring
upon the American fishing vessels this privilege. It will not be denied
that there is no express stipulation conferring it. The most that is con-
tended for is that under the treaties or enactments relating to commercial
intercourse between the two countries the fishing vessels are entitled
to the privileges granted to trading vessels of the United States in the
harbors of the British North American Provinces.

Up to 1830 the United States had no commercial privileges for any
of its vessels in the ports of the British North American possessions. In
a letter from Mr. Daniel Manning, the Secretary of the Treasury of the
United States, to the lon. Perry Belmont, dated February 5, 1887, ho
says: " I am advised and concede that up to President Jackson's pro-
" clamation of October 5th, 1830, set forth on page 817 of the 4th vol-
"ume of the United States Statutes at large, this Government liad not
" even commercial privileges for ils vessels in Canadian ports. We had
"such. privileges as colonists, we lost them as colonists, we regained
"them in 1830 by an arrangement of legislation finally concerted with



"Great Britain, which was the result of an international understanding
"that was in effect a treaty, although not technically a treaty nego-
"tiated by the President ratified by the Senate signed by the parties
"and the ratification formally exchanged by them."-49th Congress, 2nd
Sess., No. 4087, p. 20.

Hle says in the same letter: "The Treaty of 1818 secured to our
"fishermen what, up to that time, they did not have as a treaty right,
"which was, admission to Canadian bays or harbors for the purpose of
"shelter, and of repairing damages therein, of purchasing wood and of
"obtaining water, and for no otier purpose whatever. As colonists we
"had those rights, but as colonists we lost then by just rebellion."-
Ib. p. 19.

By reference to the provisions of the Treaties of 1794 and 1815 it
will appear that while the subject of commercial intercourse between
the United States and the British Possessions in Europe is expressly dealt
with, the British possessions in America are not provided for. The
Treaty of 1794 as to commercial privileges provided that it should "not
extend to the admission of vessels of the United States into the seaports,
harbors, bays or creeks of His Majesty's said territories in America."

When the Convention of 1818 was framed, an attempt was made
to place the commercial intercourse between the two countries upon a
permanent basis.

The American Secretary of State instructed Mr. Gallatin in a letter
of 22nd May, 1818, as follows:-

" The other interests which the President hopes may be adjusted by
"this negotiation are :-

"1. The intercourse with the British colonies in the West Indies
"and North America. You are well acquainted with the failure of the
"attempt to extend the Convention of 1815 to this intercourse at the
"negotiation of the convention, and at a subsequent period, when four
"additional articles were proposed on the part of Great Britain, a copy
"of which you have. There was reason to believe that Lord Castlereagh
"was personally well disposed to a more liberal expansion of the col-
"onial intercourse, although the Cabinet was not entirely prepared for
"it. The manner in which he has recently avowed a liberal commercial

principle in Parliament, and the approbation with which that avowal
"was received, the obvions, though not declared, bearing which those
"sentiments had both upon the South American contest and upon the
"relations between the United States and the British colonies, the free
"port Acts which we. understand have been introduced into Parliament,
"and are even said to have passed, strongly aid concurrently indicate
"that a change has taken place in the policy of the Cabinet on tbis sub-
"ject; and we hope that now is precisely the favorable time for taking
"advantage of it. Our own Navigation Act may, perhaps, contribute to
"the same effect ; and even should it operate otherwise, and confirm them
"iii their obstinate exclusion of our vessels from those ports, as it will
"make their exclusion from ours to the same extent reciprocal, it leaves
" us the more free to agree to the renewal of the Convention of July, 1815,
"if nothing more can be obtained,"-Annals of Congress, 1819, p. 508.

The American Plenipotentiaries, therefore, at the Third Conference,
17th September, 1818, submitted a proposal in the following terms:-

"ARTICLE C.

"And vessels of the United States shall, in like manner, have
"liberty to import fron any of the aforesaid ports of the 'United States,
"into any of the aforesaid ports within the said Provinces of Nova
"Scotia and New Brunswick, any of the articles, the growth, produce, or
"manufacture of the said United States, the exportation of which from



"the said United States to the said provinces shall be allowedin British
"vessels, and the importation of which into the said provinces from
"every other foreign country or place shall not be entirely prohibited ;

" And vessels of the United States shall have liberty to export from
"the said provinces to the said United States, gypsum and grindstones,
"the produce or manufacture of the said provinces; and they shall
"likewise have liberty to export, in the same manner, any other article,
"of the growth, produce or manufacture of the said provinces, the
"exportation of which to every other foreign country shall not be
"entirely prohibited."

In Article D will be found the British proposals on this subject,
submitted at the fifth conference, 6th October, 1818.

The result of these negotiations, and the reason of the failure to in-
corporate any stipulation on the subject in the Convention of 1818,
appears from the following letter from the Secretary of State to Mr.
Rush, one of the American Plenipotentiaries

"DEPARTMENT OF STATE,
" WASHINGToN, 7th May, 1819.

"SiR,-From the documents transmitted by Mr. Gallatin and you,
" relating to the negotiation of the commercial convention of the 20th
"Oclober last, it appears-

" That, at the third conference, a draught of two articles was pro-
"posed by the American Plenipotentiaries for regulating the commercial
"intercourse betwveen the United States and (1) the British Islands in
"the West Indies, and (2) the Provinces of Nova Scotia and New Bruns-
"wick, in North America.

" That, at the fifth conference, the British Plenipotentiaries offered
"the counter-project of an article for the intercourse between the United
"States and Nova Scotia and New Brunswick; and, at the eighth con-
"ference, an article for that between the United States and the British
"West Indies.

"That, in presenting this last article, they stated that they could
"inot consent to sign an article upon that subject unless the American
"Plenipotentiaries would accede, in substance, to the article proposed at
"the fifth conference concerning Nova Scotia and New Brunswick, and
"to an article proposed by the British Government on the 19th of March,
"1817, concerning the trade between the United States and the Island
"of Bermuda.

" And that the American Plenipotentiaries, not feeling themselves
"authorized by their instructions to sign the West India article, as pro-
"posed by the British Plenipotentiaries, agreed to take the whole ques-
"tion, ad referendum, to their government."-1bid, p. 1582.

Those attempts having failed it was not until 1830 that the negoti-
ations carried on by President Jackson, through Mr. MeLane on the part
of the United States, and Lord Aberdeen on the part of Great Britain,
resulted in an arrangement which, up to the present, governs the com-
mercial intercourse between the United States and British North Ameri-
can possessions. This is embodied in a Proclamation of the President,
and in an Order in Council of the British Government.

The Proclamation, after recital, directs that " British vessels and
"their cargoes are admitted to an entry in the ports of the United States,
"from the islands, provinces and colonies of Great Britain, on or near
"the North American continent, and north or east of the United States."
- Congtressional Debates, 1830, p. cxci.

The Order in Council is in the following terms:
"And His M1ajesty doth further, by the advice aforesaid, and in the

"pursuance, of the powers aforesaid, declare that the ships of and be-
".longing to.the United Sýtatesof America may import from the United
"States aforesaid, into the British possessions abroad, goods, the produce
of those States, and nay export goods from the British possessions abroad,
to be carried to anyforeign country whatever.--Ibid p. cxciii.



The proceedings before the Fishery Commission which sat at Hali-
fax under the Washington Treaty, 1871, clearly show that the privileges
now in dispute were enjoyed under no treaty or agreement between the
two countries.

The American Counsel secured from that tribunal au important
decision on the hait and transhipment questions.

The matter at issue can be shortly stated: Did the Washington
Treaty of 1871 confer upon the United States'fishermen the privileges of
purchasing bait, ice, supplies and transhipping cargoes in British
waters, as was contended on the part of Great Britain, and if so, what
price should be paid for them?

The British case claimed compensation for the privilege of access
to the shores for purposes of bait, supply, &c., including the all
important advantage of transferring cargoes, which enables American
fishermen to double their profits by securing two or more full fares
during one season.

In the answer filed by the United States to the British case, it was
said:

"Suffice it now to observe that the claim of Great Britain to be
"compensated for allowing United States' fishermen to buy bait and
"other supplies of British subjects finds no semblance of foundation in
"the treaty, by which no right of traffic is conceded. The United
"States are not aware that the former inhospitable statutes have ever
"been repealed-their enforcement may be renewed at any moment."
-Proceedings of Halifax Commission, Vol. I., p. 123.

" That the various incidental and reciprocal advantages of the
"treaty, such as the privileges of traffic, purchasing bait and other sup-
"plies, are not the subjects of. compensation, because the Treaty of
"Washington confers no such rights on the inhabitants of the 'United
"States, who now enjoy them merely by sufferance, and who can, at any
"time, be deprived of ther 1 by the enforcement of existing laws or re-enact-
"ment of former oppressive statutes."-Ibid p. 136.

The Counsel for Great Britain insisted that these advantages were
conceded by the Treaty of Washington, 18'1, as incidental to the en-
larged rights to fish thereby granted, or that they were not conceded at
all. The Counsel fei the United States failed to point out any stipula-
tion whatever, existing between the two countries, under which their
people enjoyed these privileges. The proclamation and Order in Coun-
cil of 1830 were never mentioned. They resisted the contention that by
implication the Washington Treaty secured to the United States these
advantages, and preferred tae alternative that they were not conceded
at all, at least not by any express stipulation.

Mr. Foster, Agent for the United States, said: " The Treaty of Wash-
"ington confers upon -us no right whatever to buy anything in Her
" Majesty's dominions."-Ibidp.1541.

And after a reference to the Treaties of 1794 and 1815, which it is
quite clear did not secure what was attempted to be secured in 1818
and was onlysecured in 1880, he said:

"Gentlemen, such I understand to be ·the footing on which cor-
"mercial intercourse stands between. the two countries to-day, if there is
"any treaty that governs commerce between the British NortheAmerican
"Provinces and the Tnited States. AId if this is not the case the re-
"lations;between the two countries stand upon that comity and com-
"mercial freedom which existbetween allivilized countries.-Ibid,1542.



Mr. Dana, Counsel for the United States, said :-

" May it please your honors, it is clear to our ninds that the
" Treaty of Washington does iiot give us those advantages. That sub-
"ject lias been elaborated by the Agent of the United States and by
" my learnied friend (Mr. Trescot). In the first place it lias been said in
" answer to that contention, or rather it lias been suggested, for it was
" not said with earnestuess as if the counsel for the Crown thought it
"was going to stand as au argument, that those were treaty gifts to the

United States, and though they could not be found in any treaty, yet
" they were necessarily implied in the Treaty of Washington. Take the
" Treaties of 1783, 1818, 1854 and 1871, and they are nowhere referred to

according to any ordinary interpretation of language. The ouly argu-
"ment 1 can pereeive is this: You have enjoyed those rights. They do
" iot belong to you by nature or by usage, and must, therefore, Le treaty
"gifts ; though, we canot find the language; yet they must have been
"conferred by the Treaty of 1871 and the Treaty of 1854. May it please
"this learned tribunal, we exercised all those rights and privileges be-
" fore any treaty vas made, except the old treaty which was abolished
"bv the war of 1812. Almost the very last witness we had on the stand
" told your honors that before the Reciprocity Treaty was made we were
" buying bait in Newfoundland, and several witnesses from time to time
" have stated that it is a very ancient practice for us to buy bait and sup-
" plies and to trade with the people along the shore, not in merchandise
" as merchants, but to buy supplies of bait and pay the sellers in money
" or in trade as might be most convenient. Now, that is one of those
" natural trades that grow up in all countries; it is older-than any treaty,
"it is older than civilized states or statutes. Fisheries have but one his-
"tory. As soon as there are places peopled with inhabitants, fishermen
" go there. The whale-fishermen of the United States go to the various
"islands of the Pacific which are inhabited, and get supplies. To be sure
" the whale fishery does not need bait, but the fishermen get supplies
" for their own support and to enable them to carry on the fishery, and
" they continue to do so until those islands come to be inhabited by more
" civilized people. So it is with the Greenland fisheries Then come
" restrictions, more or less, sometimes by treaty and sometimes by local
"statutes, which the foreign governments feel themselves obliged to res-
"pect ; if they do not, it becomes a matter of diplomatic correspondence,
"and might be a cause of war."-lbid, 1572.

" If your honors shall say that by the Treaty of 1818 the United
" States did not renounce those rights, and did not notice them one way
" or another, that is suflicient for us. If your honors shall decide that
" so far as fishing within three miles is concerned, the United States re-
"nounced the right to purchase anything except wood, thon we submit
"that the right of purchasing anything else has not been granted to us
"by the Treaty of 1871, and therefore we cannot be called upon tomake
"any compensation.

"We are satisfied that the United States are pernitted by the British
" Government to do those acte, whuether it be from conity, from regard

to ILe necessities of ishermen, from policy, or from some oither reason,
"1 Iknow not, and so long as we are not disturbed we are content. If
"we are disturbed, the question will then arise, not before this tribunal,
"but between the two nations, whether we are properly disturbed by
" Great Britain ; and if we should come to the conclusion on both sides,
"that there being a dispute on that subject which should be properly
"settled, then it is to be hoped that the governments will find no difli-
"culty in settling it ; but this tribunal will discharge its entire duty
" when it declares that under Article 18 of the Washington Treaty no
" such rights or privileges are conceded to the United States."-Ibid, 1584.

The Commissioners consequently held that compensation could not
be awarded for commercial intercourse between the two countries, nor
for the advantages of purchasing bait, ice, supplies, &c., nor for the per-
mission to tranship cargoes in British waters.

Sir A. T. Galt, one of the Commissioners, as if to emphasize the
position taken by thé United States, said, in the opinion given by him:



" But I am now met by the most authoritative statement as to what
" were the intentions of the parties to the treaty. There can be no stronger
" or better evidence of what the United States proposed to acquire
" under the Washington Treaty than the authoritative statement which
"has been made by their Agent before us here, and by their counsel.
"We are now distinctly told that it was not the intention of the United
" States, in any way, by that treaty, to provide for the continuation of
"these incidental privi eges, and that the United States are prepared to
"take the whole responsibility, and to run all the risk of the re.enact-
" ment of the vexatious statutes, to which reference has been made.

"I cannot resist the argument that has been put before me, in refer-
" ence to the truc, rigid, and strict interpretation of the clauses of the
" Treaty of Washington. I therefore cannot escape, by any known rule
"concerning the interpretation of treaties, from the conclusion that the
"contention offered by the Agent of the United States must be acquies-
"ced in.

" There is no escape from it. The responsibility is accepted by and
"imust rest upon those who appeal to the strict words of the treaty as

their justification. I therefore, while I regret that this tribunal does
"not find itself in a position togive full consideration to all the points
"that may be brought up on behaif of the Crown, as proof of the ads an-
" tages which the United States derive from their admission to fish in
" British waters, still feel myself, under the obligation which I have in-
"curred,.required to assent to the decision which has been communi-
"cated to the Agents of the two governments by the president of this
" tribunal."

The United States counsel were willing, rather than admit the
right of Great Britain to compensation, to have the American fishing
vessels found their right to such important privileges upon the very
vague references to sufferance or custom, or to be excluded altogether.
They preferred to admit that during the periods covered by the Treaties
of 1783, 1854 and 1871 they had enjoyed these privileges, not as inci-
'dental to the enlarged rights to fish thereby conferred upon them, but,
without any leave or license, and that merely to escape the consequence
of the British contention that they must pay for the twelve years' period
covered by the Washington Treaty.

The contention that the United States has not enjoyed these privi-
leges, by virtue of any stipulation or custom, is supported by the attitude
taken by the British authorities.

Under the Treaty of1783, which was afterwards abrogated such privi-
leges may well have been allowed, as incidental to the right to fish.
But, immediately on its termination, the fishing vessels of the United
States were excluded from the bays, harbors, &c., of the British North
American Possessions.

Lord Bathurst, in a letter to the Governor of Newfoundland, dated
l7th June, 1815, says:

" On the declaration of.war by the American Government, and the
consequent abrogation ,of the then existing Treaties, the United

" States forfeited, with respect to the fisheries, those privileges which
"are purely conventional, and, (as they have not been renewed by
"stipulation in the present Treaty), the subjects of the United State's
"can have no pretence to any right to fish within the British jurisdie-
":tion, or to use the British territory for purposes connected with the

fishery.
" Such being the view taken of the question of the fisheries, as far

"as relates to the United States, I am commanded by His Re ai High-"ness the Prince Regent, to instruct you to abstain most care11y from
"auy interference with the fishery, in which the subjects of the United



"States nay be engaged, cither on the G rand Bauk of Newfoundland, in
"the Gulf of St. Lawrence, or other places in the sea. At the same time
" you will prevent them, except under the circumstances hereinafter
"mentioned, from using the British territory lor purposes connected
" with the fishery, and will exclude their fishing vessels from the bays,
" harbors, rivers, creeks and inlets of ail Ris Majesty's possessions. In
" case, however, it should have happened that the fishermen of the
' United States, through ignorance of the circumstances which affect
"this question, should, previons to your arrival, have already com-
"menced a fishery, similar to that carried on by them previous to the
"late war, and should have occupied the British harbors, and formed
" establishments on the British territory, which could not be suddenly
" abandoned without very cousiderable loss ; His Royal Highness the
" Prince Regent, willing to give every indulgence to the citizens of the
"United States, which is compatible with His Majesty's rights, has
"commanded me to instruct you to abstain from molesting such fisher-
"men, or impeding the progress of their fishing during the present
" year, unless they should, by attempts to carry on a contraband trade,
" render themselves unworthy of protection or indulgence. You will,
" however, not fail to comnunicate to them the tenor of the instructions
"you have received, and the view which His Majesty's Government
"take of the question of the fishery, and you will, above ail, be carefuil
" to explain to them that they are not in any future season to expect a
" continuance of the same induilgence."-(Brit. and For. Stale Papers, Vol.
I1, p. 1172.)

Rear Admiral Milne gave the following instructions to Captain
Chambers, the Commander of His Majesty's ship " Dee," dated 12th
May, 1817:

"On your meeting with any foreign vessel fishing or at anchor in
"any of the harbors or creeks in His Majesty's North American provinces,
"or within our maritime jurisdiction, you will seize and send such
"vessel so trespassing to Halifax for adjudication, unless it should
"clearly appear that they have been obliged to put in there in conse-
"quence of distress; acquointing me with the cause of such seizure, and
"every other particular, to enable me to give ail information to the
"Lords Commissioners of the Admiralty."-Anial of Congress, 1819,
p. 1499.

in a report fronm Captain Chambers we find the following lan-
guage:-

8th June, 1817.
"Si,-In compliance with your order of the 12th ultimo, I sailed

"from Halifax on the 30th ultimo, but did not meet or receive any intel-
"ligence of foreign fishing vessels being within our jurisdiction until
"the 3rd instant, when, being off the Isle Maten, I was informed that
"the whole of the banks to the westward (off Cape Sable and Shelburne)
"Nvere fished by American schooners; and that thev continually resorted
"to the creeks on this coast in order to catch theirbait, clean their fish,
" wood, water, &c. ; this, of course, is highly detrimental to the interest
"of the industrions fishermen on this coast. I was also informed that
"the intricate harbors of Cape Negro and Ragged Island were their
"resort most evenings, several going in; but more particularly on
"Saturdays, when they remain till Monday, to procure bait for the en-
"suing week. At the former place they had not been well received;
"at the latter, I suspect, much encouragement had been given them by
" an individual. * * *

"I beg further to state that, without the use of our harbors, it
"appears impossible for any foreigners to carry on successful fishing on
"this coast, which fishing has much injured our fishermen; and I have
"every reason to believe that considerable smuggling of tobacco, shoes,
"&c., is carried on by their boats. I beg leave to enclose a list of the
"detained vessels, and also to inform you that, from somne of the Ameri
"cans attempting to tamper with some of our boats' crews, and the
"iotous conduct of others, I have been obliged to take precautionary
"measures to prevent any of the vessels being run away with."



Mr. Monroe, in a letter to Mr. Adams, August 13, 1816, says:
"At the commencement of our conferences, Mr. Bagot informed us of

"an order which had been issued by Admiral Griffith to the British
"cruisers, to remove our fishing vessels from the coasts of those pro-
" vinces, which he would endeavor to have revoked pending the negoti-
" ation. His attempt succeeded. I shall endeavor to have this revo-
" cation extended, so as to afford the accommodation desired until the
" negotiation is concluded."-Annals of Congress 1810, p. 1479.

From 1823 until the Reciprocity Treaty in 1854 the fishing vessels
of the United States were excluded from British North American
bays and harbors by the ships of Great Britain and her Colonies. Many
were seized and condemned, some for fishing within the three mile limit,
but many on the ground that they were anchoring or hovering inshore
during calm weather, without anyr ostensible cause, having on board
ample supplies of wood and water, cleaning and packing fish inside
of the bays, purchasing bait, and preparing to fish.

This will be seen by reference to the correspondence in Benate
Doc., 1851-52, Vol. 10. No. 100, and the report of Babine on the Fisheries.

In 1852, the lon. Joseph Howe, Provincial Secretary of Nova Scotia,
in a letter to the Commander of the Revenue Cruiser " Responsible,"
dated 28th August, 1852, said:

"Sia,-I have to acknowledge the receipt of your letter of the 28rd
"instant, and to acquaint you in reply to your enquiry, that no Ameri-
"can fishing vessels are entitled to commercial privileges in provincial
"ports, but are subject to forfeiture if found engaged in traffic. The
"colonial collectors have no authority to permit freight to be landed
"from such vessels, which under the convention can only enter our
" ports for the purposes specified therein, and for no other."-Journals of
House of Assembly, 1853, Appendix 4, p. 141.

Again, after the determination of the Reciprocity Treaty, fishing
vessels were warned off and seizures made. The " J. H. Nickerson"
was condemned for entering the Bay of Ingonish for the purpose of
procuring bait.

After the termination of the Treaty of Washington the contention
was again prominently faised in the case of the " David J. Adams," seized
at Digby, for purchasinig bait, ice, &c*

It will thus be' seen that whenever there has been no treaty con-
ferring larger fishing pivileges than those conferred by the Convention
of 1818, the British and Colonial authoritics have disputed the claim of
American fishing vessels to have access to our bays and harbors for pur-
poses other than, that of obtaining woodwater, shelter or repairs.

The claim was resisted on many grounds. The colonial fishermen
complained of being "supplanted by American fishermen, even upon the
" very shores of the British dominions." .They considered it was not fair
to compel tiem to foine into competition with men who had an advan-
tage over them in sellin f(heir atch initie American market. They
complainedof the "pr-e-oéupatiôn of British harbors and creeks in
't North AËimrica bythe fisliingiessels of the Iliiited States." The colon-

ists likewise had easonto ompain f te clàndestine introduction of

prohibitéd goode into th.e itish colonies by American vessels, ostensibly
engag è in';he fi shery fra&e, to 'te greàt njury of the revenue, and to
legitimate trade.



The United States also claims that the Order in Council of 1830,
passed under the authority of the Imperial Act of 1825, chap. 113,
qualified the Convention of 1818 and the Imperial Statute of 59 Geo. III,
chap. 38, passed to make that convention operative. This contention
was never raised previously to the discussion of the seizures which have
taken place since the termination of the Washington Treaty.

In the course of the argument before the Halifax Fishery Commis-
sion, this Order in Council was never mentioned. The claim now is,
that fishing vessels are entitled to procure bait, ice and other supplies,
and to tranship cargoes in our ports because commercial privileges were
extended by that order to American trading vessels.

It may be well to notice, lst. That never once in all the corres-
pondence previously to the negotiations, which resulted in the arrange-
ment of 1830, is the subject of fishing vessels mentioned. 2nd. That
under the statutes of the UnitedStates' fishing vessels were not allowed
to engage in trade, even in their own ports, and that they have been
forfeited for engaging in trade in foreign ports. The exceptional case
of holding a permit to " touch and trade," will be dealt with hereafter.
3rd. Immediately before and after the changes of 1830, litigation
and public discussion took place in both countries in respect to the
seizure of American fishing vessels in the bays and harbors of the
British North American possessions.

The Convention of 1818 deals specifically with fishing vessels and
their rights and privileges in British waters. Is it possible that Mr.
McLane, who was charged with no duty in respect to the fishing ves-
sels, who never referred to them in his correspondence, who knew that
the fishing vessels of the United States were not allowed by its
statutes to engage in trade, could have intended to embrace within the
scope of his arrangement a subject which was thon a mooted matter,
and to have intended a repeal of the prohibitory terms contained in the
Convention of 1818 ? That Lord Aberdeen could have intended to dis-
turb that Convention is impossible. Apart from the intention of the
two Governments at that time, it can hardly be contended that the
Order in Council related to vessels other than those importing goods
into, or exporting goods from, the British possessions.

That order was connected with a proposal made on the part of
the United States that if Great Britain would open its West Indian ports
to United States vessels the United States would open its ports to British
vessels coming from the West Indies, and also to the vessels coming
from the British North American Provincës to United States ports.

The quid pro quo was not that if Great Britain would open its
North American ports on the continent to United States vessels, the
United States vessels would open its ports to contiuental North American
vessels, but it was that if Great Britain would give American vessels
liberty to engage in the West Indian trade, the United States beiug
moved thereto by its desire to participate in the West Indian trade,
would open its ports to both West Indian vessels and continental British
North American vessels.



Mr. Cushing says:
But the arrangement negotiated by Mr. McLane, under the instructions

"of Mr. VanBuren of the 20th of July, 1829, was not in the form of a
"treaty between the two governments. Congress volunteered to paso a
"law for opening our ports without having any assurance that Great
"Britain would open hers. Great Britain proceeded in such forma and
"to such au extent as she pleased, then to open her Colonial ports to us
"by a mere Order in Council revocable at will. In the saine way our
" own Act of Coiigress is rovocable at the will of Congress. It was on

both sides, at any rate on ours, an experiment which we saw fit to try
on both sides without entering into any stipulations on the subject
obligatory either in their nature or in time."-Cushing's Rep of 1842.

A repeal of the specific terms of the Convention of 1818 was not
effected.

Maxwell in his book on the construction of Statutes, page 212,
says:-

"It is but a particular application of the general presumption
"against an intention to alter the law beyond the immediate scope of the
"Statute, to say that a general Act is to be construed as not repealing a
"particular one, that is, one directed towards a special object, or a special
"class of objects. A general later law does not abrogate an earlier
"special one by more implication Generalia specialibus non derogant,
"the law does not allow the exposition to revoke or alter, by construc-
"tion of general words, any particular Statute where the words may
"have their proper operation without it. It is usually presumed to
"have only special cases in view, and not particular cases which have
"been already otherwise provided for by the special Act, or what is the
"same thing, by a local custom."

But the Order in Council is not inconsistent with the Convention of
1818. It will be remembered that at the time the Convention was framed,
the American Plenipotentaries were anxious to remove the system of
non-intercourse which then existed between the two countries. They
proposed in addition to the stringent provision, relative to the exclusion
of vessels froin entering our bays and harbors, a clause applicable to
trading vessels, giving them commercial privileges as broad as those
subsequently contained in the Order in Council of 1830. The clause
proposed, so far as the saine related to, exportation from British Colonial
ports by United States vessels, was in the following terms:-

"And they" (vessels of the, United States), "shall likewise have
"liberty to export, in the saine manner, any other article of the growth,
"producé or manufacture of the said provinces, the exportation of which
"to any other foreign country shall not be entirely prohibited."

It will be noticed what a close resemblance this language bears to
the language contained in the Order' in Council. The American pleni-
potentiaries would hardly have proposed to insert in the Convention of
1818, side 'by side with the first clause prohibiting American fishing
vessels from coming into our bays, harbors, &c., a further clause per-
mitting them to come in. It could not have been intended to insert in the
saine Convention, two clauses inconsisteit ýwith each other, and yet itis
contended, that a similar clause in the Order in Council of 1830, is incon-
sistent with the ternis of the Coxivention of 1818, and has in effect
superseded it. , Quoad this subject.

The Imperial Act of 1825, which-gave His Majesty power to pass
this Order in Council, andunderwhich'alone the order has a legal exis-
tence, contains no provisions which enabled the order to sake a wider



scope than it did take-nainely to authorize the export of goods to be
carried to foreign countries.

Throughout the legislation of Congress, distinction is made between
fishing and trading vessels. For fishing vessels, they have what is
termed " an enrolment " and "a license" to engage in any particular
fishery. For trading vessels other tan those engaged in coasting which
have licenses they have a system of registry similar to our own.
This distinction is recognized in American decisions. The vessel enga-
ged in the fishery, and liceised therefor, is prohibited from engaging in
trade, and is subject to a penalty if she infringes that rule.

The following sections of the Revised Statutes of the United States
clearly define the position of vessels engaged in the fisheries:-

Sections 4220, 4319, 4320 4321, 4337, 4361, 4371.
As a fact, they never did engage in trade. While they always were

obliged, in the prosecution of the fisheries, to procure bait, ice and other
supplies, and to enter foreign ports for wood and water, it was always
held, that this was not a violation of their licenses, which permitted
them only to engage in the fisheries, and that it was incidental to this
employmet.

In the case of the " Nym)ph," Ist Sumner p. 516, Mr. Justice Story
says:-

" The next question is whether the license for employment in the
codfishing includes within its scope a license for a distinct empiy-
ment in mackerel fishery. Notwithstanding the able and ingenious
argument of the counsel for the claimant, I am decidedly of opinion
that it does not. A license to be employed in the codfishing ex vi
terminorum cannot include any right or privilege except those which

"are incident and belong to that particular branch of trade. A license
confers on the party whatever is necessary and appropriate to that

"trade; for a right to carry on a business ouly includes all the usual
and customary means by which the end is to be accomplished."

Then it appears froin Desty on Shipping, sec. 27, "merely touching
"at or entering a foreign port for supplies or for any purpose other than
"for trade, is not a violation of the statute."

IL is now contended, that in a provision giving commercial
privileges, fishing vessels which were niot allowed to engage in com-
merce, and never did engage in commerce, are included, and that the
parties who negotiated the arrangement intended that they should be
included:-That while they could procure bait, ice and other supplies
as incidental to the employment in the fisheries and were exempt from
the requirements of trading vessels, they were entitled to the privileges
of trading vessels in foreign ports, although not so entitled in their own.

It is claimed that a " permit to touch and trade at foreign ports"
changes a fishing vessel at home into a trading vessel when she is in a
foreign port. Its use has been explained by an American witness.

Mr. Fitz J. Babson, of Gloucester, Mass., was examined as a wit-
ness on behalf of the Government of the United States, before the
Halifax Commission. His evidence is given in vol. 3, Report of the
Fishery Commission (Anerican) p. 2956.

"FITz J. EABSON, Collector of Cudoms of Gloucester, Mass., called
"on behalf of the Government of the United States, sworn and ex-
"amined.



" By Mr. Trescot :
"Q. Are you collector at the port of Gloucester ?-A. I am.
"Q. How long have you been so ?-A. Eight years.
"Q. Is it your duty as collector to issue papers to all vessels going

out of Gloucester ?-A. It is.
" Q. What is the character of the papers you issue ?-A. Three

"kinds-domestic and foreign-a register fishing license and coasting
"license.

" Q. Does the register or fishing license include the privilege to touch
"and trade, or is it a special issue ?-A. The privilege to touch and
"trade is simply what is connected with the fishing license by applica.
"tion made upon the part of the captain or owner.

" Q. Explainwhat it is ?-A A vessel taking a fishing license and
"being desirous to touch and trade as part of the trip or the whole of it,
"applies at the office for a permit to touch and trade, which is a paper
"that is in connection with the fishing license and gives the same
"power for that one voyage as a register.

" Q. Then, as I understand it, a fishing vessel sailing from Gloucester
"with the intention to buy bait at Newfoundland, or to buy frozen her-
"ring, would take out, besides a fishing license, a permit to touch and
" trade ?-A. It would.

" Q. What is the difference either in cost or in advantage between
"taking out a permit to touch and trade, and taking a register ?-A. A
" permit to touch and trade would simply cost 25 cents. lu case a
"vessel under a fishing license wishes to take a register it has to give
"up the license and take out a register, which would cost $2.25. The
"other expenditures to which the vessel would be liable under a regis-
"ter would be a tonnage tax of thirty cents per ton, and also an hos-
" pital tax of forty cents per month on each individual member of the
" crew for the time she had the register.

" Q. Under a register the vessel would have to enter and clear at
" every port, and that is a certain additional cost ?-A. Yes.

" Q. Take a Gloucester vessel that is going fishing and she thinks
" she may want to purchase bait, or, at all events, to go and fish and
"purchase frozen herring; if she takes a register, when she returned
"with the cargo she would have to enter and clear, and if she went out
"fishing she would have to enter and clear every voyage ?-A. Yes.

"Q. Whereas, if it takes ont a fishing license with a permit to touch
"and trade she could go and come wihout any further entries ?-A.

Certainly.
"Q. Then those vessels pay none of the duties you refer to ?-A.With

" a fishing license, with permit to touch and trade, no duties are exacted.
" Q. WVith regard to the hospital tax. That is paid on every entry?

"-A. On every entry of a vessel under a register. No hospital tax is
" exacted from our fishermen.

"Q. A vessel under a register would have to pay the hospital tax at
"the port of entry without she had paid it at the port from which she
" cleared ?-A. At every new entry.

" Q. Then a vessel going out of Gloucester, which takes a permit to
touch and trade, would be considered as going on a trading voyage ?-

"A. Most certainly, it takes it for that purpose.
"Q. With regard to Gloucester vessels that go to buy frozen her-

"ring, do they, as a general rule, take a license to touch and trade ?-A.
"They do.

"Q. It gives to the voyage, in the eye of the law of the United
"States, a trading character ?-A. Most certainly.

", Q. Do you mean that all Gloucester vessels that go fishing, say for
"mackerei, take out permits to touch and trade ?-A. No, only those that
"buy frozen herring. We.have never had occasion to issue permits to
" touch and trade to other vessels. The rmackerel fishing is conducted
"under a general fishing license.

"Q.. Does the permit to touch and trade confine them to purchase
"herring, or does it authorize them to do a general trade ?-A. It allows
" them to trade in the prodûcts 'of any country, wherever they may be
"on its shores, or to which they may go; otherwise they would be liable
"te confiscation and seizuTe for trading under a fishing !icense.



" Q. Then, as far as the permit goes, a vessel goes out under it, say
" mackerel fishing ?-A. Yes.

"Q. And vhen it buys frozen herring it is in the way of trade ?-
" A. It is a commercial voyage.

" Q. Is there a drawback allowed on salt used in the fishing business
of the United States '-A. There is for all fish taken by American ves-
sels a drawback allowed to the àmount of the duty, eight cents per
one hundred pounds. lu 1872 the duty was eighteen cents per one

" hundred pounds, and it has been reduced in the tariff to eight cents
" per one hundred pounds."

By Sir Alexander Galt

"Q. In the return concerning lost vessels, do the coasters include
" the herring fishing vessel ?-A. No. The herring fishing vessels all

run under fishing lienses, -with perinits to touch and trade ; these are
papers issued from our office, allowing vessels to pursue any business

" under the laws of the United States. The coasting paper and the fish-
"ing license are different papers, confining, of course, those who run the

vessels to sail under them, and to do such business as is specified in
these licenses.

" Q. Do vessels which take out fishing and trading licenses fre-
quently change their business ?-A. They canot do so; they are not

"allowed to do it; they can only pursue the business for which they
"take out a license. A permit to touch and trade is given only for one

voyage.
"Q. If a vessel goes to Fortune Bay with a fishing license, and a

touch and trade license, and returus to Gloucester, eau she go out
again without renewing her license to touch and trade ?-A. A fish-

" ing license is given for one year; and a touch and trade license for a
" voyage; and at the end of such voyage, the vessel surrenders that
" permit. This permit is a peculiar paper, intended for that business
" only."

The provisions of the Revised Statutes of the United States, which
provide for the permit to touch and trade, are in the following terms :-

"Sec. 4364.-Whenever any vessel licensed for carrying on the
"fishery is intended to touch and trade at any foreign port, it shall
"be the duty of the master or owner to obtain permission for that purpose

from the collector of the district vhere such vessel nay be previous to
"lier departure, and the master of every such vessel shall deliver like
"manifests and make like entries both of the vessel and of the merchan-
" dize on board, within the same time and under the same penalty as
"are by law provided for vessels of the United States arriving from a
" foreigu port."

Sec. 4365.-" Whenever a vessel, licensed for carrying on the
"fisheries, is found within three leagues of the coast with merchandize of
"foreign growth or manufacture, e'xceeding the value of five hundred
"dollars, without having such permission as is directed by the preceding
"section, such vessel, toge'ther with the merchandize of foreign growth
" or monufacture imported therein, shall be subject to seizure and for-
" feiture."

The object of the law is manifest. It is to prevent vessels engaged
in the coasting trade and fisheries from becoming the medium of the
introduction of smuggled goods under the security and cover of their
license.-Te Ocean Spray, 4 Sawy, 110.

It cannot alter the employment or the character of the vessel. The
vessel remains a fishing vessel, and, as such, comes withii the letter and
spirit of the Convention of 1818. It cannot seriously be contended that
a nation, after entering into a Treaty providing for the exclusion of a
particular class of vessels, eau nullify the effect of that Treaty by passing
a statute conferring upon that class of vessels another privilege incidentai
to the original course of their enploymènt.



Second.-The Convention of 1818 contains an express stipulation
prohibiting American fishing vessels from entering the bays and harbors
of British North America for any other purpose than that ofI " shelter and
" of repairing damages therein, of purchasing wood and obtaining
" water."

In order to make the provisions of this Convention effectual, and
to provide penalties for its violation, the Parliament of Great Britain
passedan Act 59 Geo. III, chapter 38, before set out.

It will be observed that the narrow question whether fishing ves-
sels eau be condemned for purchasing bait and supplies, &c., within pro-
hibited waters under the term "preparing to fish," (the expression used
in the statute), does not arise. This is the main question in dispute in
the case of the " David J. Adams " and " Ella M. Doughty."

Without a Statute it may be admitted that vessels cannot be con-
fiscated and confiscation is claimed in these cases because these vessels
were "preparing to fish," within the meaning of the Statutes. But
whatever may be said in respect to the construction of the Statute, and
the phrase "preparing to fish," it is evident that there can be no doubt
in respect to the comprehensive negative terms of the Convention.

The law officers of the Crown, in England, on the 25th September,
1852, viz., Sir .. D. Ilarding, Advocate General, Sir F. Thesiger, Attorney
General, afterwards Lord Chelmsford, and Sir F. Kelly, Solicitor General,
afterwards Chief Baron of the Exchequer, gave an opinion, in reply to
certain questions submitted by Vice-Admiral Seymour, then engaged in
the protection of the fisheries. It and the questions submitted will be
found in thejournals of the House of Assenbly for Nova Scotia for 1853,
appendix 4, pp. 138 Io 141.

The parts material to the question are extracted. The memorandum
submitted says: "The fishing vessels of the United States are found in
"great numbers, at Port Hood and adjacent harbors in Cape Breton, New
"Brunswick and those of Prince Edward Island, where they pass their
"Sundays, and the mon land in great numbers, which leads to illegat
"trafic and an undue influence over the inhabitants, and, from their num-
"bers, are beyond control"

" Such entry not being included under causes admitted by the third
"clause of 59 Geo. III, chap. 88, can a vessel so offending be seized by
"ler Majeéty's ships for a contravention of the Act ? Or if she remains
"or returns after receiving due notice of the illegality of the practice?
"Or is the offence only punishable under the 4th clause, by the Colonial
"authorities, after notice has been given, by imposition of penalty
" recoverable in the Supreme Court of the Colony ? And how are the
"offenders to be detained in the latter case ?

" A dditional query. I subjoin some queries or points respecting the
"construction of the convention; which were held doubtful in this Pro-

vince when the late instructions-to their vessels were framed. First,-
"lRas an American fishing vessel a riglit to enter a harbor of Nova Scotia
"in serene weather, and afterwards proceed to sea without purchasing
"wood and water, or is she liable to seizure under existing laws ?"

In tiheopiùion these questions were answered as follows
" My Loa,-We are.honoredîwith your Lordship's commands, signiffed in Mr. Adding.

ton's letter of the 16th instant, stating that with reference to the Queen'a Advocate's letter
of 3th'July last, reqùesting to be furnished: vith certain documenta relating to the Uorth
American tisheriesto enable the law"ôfficers '7f the Crown to furnish Your Iordship with a
report upon certan points connected with that subject, h was directed to transmiWt to us
thèrswith, two-]etters and their enclosues from the Admiralty and fromthe Colonial Office
cont'ining tho infruration specified in the Queen'a Advocate's letter, above referred to, and



Mr. Addington is pleased ta request that we would report ta Your Lordship, at our earliest
convenience, upon the points stated in Vice-Admiral 8eymour's memo., which was referred
ta us on the 25th July last.

In obedience ta your I o:dahip's commands, we have the honor ta report that:
First.- We are of opinion that the commanding officers of Her Ms.jesty's ships or vessels

are empowered to seize fishing vessels only in the cases mentioned in the 2nd section of the
59th George II, c. 38, viz., if found fishing, or ta have been fishing, or preparing ta flsh,
within the prescribed limita; and that they do not require any commision from the Governor,
or oliicers administering the Government-oi the Colonies, ta carry out the stipulations of the
Convention of 1818: but that they may, by virtue of their instructions, enforce the terms of
the convention by interrupting intrudters, warning them off, and compelling them ta desist
from fishing.

Seconidly.-With respect ta the resort of tishing vessels of the United States ta British
barbors, in violation of the convention, but without the taking, or curing, or drying of fish,
we are of opinion that vessels so otfending cannot be s.ized by Her Majesty's naval officers,
but that such oflenee is only punisiable under the 4th section of the Statute 59 Geoa. I1, cap.
38; whether persons so oflendimn may or may not be detained during the proceedings
depends upon the local law of each colony.

we are also of opinion that, independently of the express provisions of the statute,
vessels sa offending may be warned oIl, and, in default of obedience, may be compelled te
depart by the exercise of whatever force is reasonably necessary for that purpose, and this
may be done, eitler by the Governor, or those acting under bis orders, or by the commandera
of tler Majesty's ships acting under the instructions ta Sir George Seymour.

If it be deemed expedient that a power ta seize vessels in such case should be conferred
upon naval offlicers or others, this must he done by Order in Council.

Thiirdly---We are of opinion that neither the drying and curing of fish at the Magdalen
Islands nor the fishing from the shores of those islands (if the persons so fishing are on the
hd when fishing) wili render vessels liable ta seizure for infraction of the Treaty.

Upon the general question as ta the riglit of fishing fron the shores of the Magdalen
Islands, we are disposed ta ag rec witlh the opinion thereon by Sir J. Dodson and Sir Thomas
Wylde in their report dated August 30, 1841. If it should be considered advisable ta prevent
the commission of any such acts upon the Magdalen Islands (which are, in our opinion, in
contravention of the convention), it may be done after warning, and without seizing vessels,
hy interrupting the tishermen and compelling them ta depart. With reference ta the further
or additional queries or points subjoined ta the memorandum of Vice-Admiral Sir George
Seymour, we have the honor ta report as follows:-

Firsi (Additioral).-We presume that the harbor of Nova Scotia here referred tais
among the waters forbidden by the Convention. If this be so, a fishing vessel of the United
States cannot lawfully enter it at all in serene weather, or otherwise than for shelter. If
such a vessel should enter in violation of the Convention, it may be dealt with, not by
seizure, but by interruption or compelling the fishermen ta depart, or by proceeding under
section 4 of 59 Geo. 111, cbap. 38.

Second (Additional).-An American fishing vessel, if found either actually fishing or
preparing ta fish, or ta have been fishing within the prohibited waters, may be pursued by
any officer having competent local authority under the Statute 59 Geo. 111, chap. 38, in any
vessel (whether colonial or of ler 31îajesty's navy), beyond the limita of prohibition, and may
be, by any such oflicer, seized on the high seas; but we would recommend this course to be
adopted only in very clear cases, and with extreme caution.

Third < Additioral).--Ve think that under the Colonial Act (Nova Sectia), 6 William IV,
chap. 8, and the Order in Council ai June 15, 1836, the right ta enforce the observance of
the regulations in question is limited ta the officers specified in that Act, and ta the coasts
of that colony, and that it cannot be exercised beyond those limits by any vessel commis-
sioned by the Governor of Nova Scotia only.

We have, &c.,(Signed) J. D. HARDING.
FRED. THESIGER.
FITZROY KELLY.

The Earl of Malmesbury, &c., &c.

It is clear from this opinion (lst), owing to the phraseology of the
Statutes, fishing vessels may not be condemned unless they are" preparing
to fish " within prohibited waters, and it has been held since that this
expression covers purchasing bait, supplies, &c. (2nd). American fishing
vessels under the terms of the treaty cannot lawfully enter any harbor
in Nova Scotia at all in serene weather, or otherwise than for shelter.
(The right of entry for wood and water not being in that case in contro.
versy.) (8rd). They can be interrupted and compelled to depart.

The argument has been advanced by an American writer in an article
in the 5th volume of the American Law Review, p. 410, said to have been
written by Mr. Pomeroy, author of a work on International Law. The
lalguage is as follows:-

2. The claim of right to lie ai anchor in the baye and harbors and o ther territorial waiers
/or the purpose of cleaning andpacking fshi; or te won'nre bail ihercinr by purchase or bar-
fer ; or o prepare to fish ohile therein ; or to land and tranship cargoes of fish.

Ail of these acta are plainly unlawful, and would be good grounds for the confiscation o
the oflending vessel, or the infliction of pecuniary penalties. The treaty stipulates th



" American fisherinen shall be admitted to enter such bays and harbors for the purposo of
shelter, of repairing damages therein, of purchasing wood, and of obtaining water, and for
no other purpose whatever." Even assuming, as has sometimes been urged, that the words
I for no other purpose whatever " refer exclusively to matters connected with the business and
process of fishing, the prohibition still covers ail the acts enunerated. To use the bays and bar.
bors as places otconvenience in which to clean and pack fish, to procure bait, to prepare ta fish,
or to land cargues of fish, would be an invasion of the exclusive fishing rights within the terri-
torial waters secured ta British subjects and denied to American citiz-ns. " Preparing to
fish " if permitted, would renier it almost impossible .to.prevent actual fishing. When, from
considerations of policy. statutes are made ta declare some fic al result illegal, the Legislature
uniformly forbids the preliminary steps which are directly connected with that result, lead
up ta it, and facilitate its accomplishment. Thus, if Congress should absolutely prohibit the
landing of certain gonds in our ports, the United States Government would doubtless listen
with amazement ta the complaint from foreign importers that "preparing ta land " was also
prohibited. Ail Customs snd revenue regulations are framed upon this theory. The pro.
visions of the Imperial and Canadian Statutes making it a penal offence for American vessels
" ta prepare to fish " while lying in territorial waters, seems, therefore, ta be a "restriction
necessary ta prevent " their taking fiah therein, and for that reason to be lawful and proper.
We cannot assent to the views upon this particular subject contained in the recent message
of President Grant.

3. The claim of right to sell goods and buy supplies, other than toood and water, in the
Canadian ports and -harbors.

Information, furnished by.various consuls residing in the Dominion, shows that for a
number of years past our fishing vessels have been permitted ta carry merchandise, enter at
the Custom houses, and buv supplies other thaniwood and water, but that this practice bas
recently been stopped. The President of the United States, in his last annual message to
Congress, asserts that the right exists, and recommends measures for its protection This
particular claim has fnot yet been made the subject of diplomatie correspondence between
the two governments; but among the documents laid before Congress et its present session
is a consular letter from which we quote:-

"it (the Treaty of'818) made.no reference .to, and did not attempt ta regulate the
deep-sea fisheries, which were open to ail the world. * *T is obvious that the words
'for no other purpose whatever,' must be construed to apply solely ta such purposes as are
in contravention tothe Tresty, namely, to purposes connected with the taking. drying or
curing fish within three. marine miles of certain coasts,.and not in any manner to supplies
intended for the ocean flaheries, .with which the Treaty had no connection."

Ail this ls clearly a mistake, and if the claims of American fishermen, partially sanctioned
by the United States Executive, rest upon no better foundation, they must be abandoned.
k.fact the stipulationef -the reaty in which the alause occurs, bas reference alone to ves.
sels employed in deep-sea fiahing. It did .net require any grant to enable our citizens to
engage in their occupation outaide the territorial limits, that is, upon the open sea; but they
were forbidden to takeidry, or eure·fiah in, the bays and harbors. They were permitted,
however, to come into those inshorewaters for shelter, repairs, wood and vater, " and for no
ather purpose whatever." To what American vessels is this privilege given? Plainly to
those that fiah in the open sea. To say that the clause "for no other purpose whatever"
applies only to alte connected with"taking, drying or curing fish within the three miles'
limit, which acts are 'in terms exp-esuly prohibited is simply absurd. It would be much
more reasonable ta say.that, applying the niaxim uoscitur a sociis, the words " for no other
purpose whatever" are to be construed as baving reference solely to matters connected
with regular fishing voyages, necessary, convenient or customary in the business of fishing,
and are not te be extended 'to'other acts of an entirely different and purely commercial
nature.

President Grant declares'that so'far as the Canadian claim is founded upon an alleged
construction of the Convention of 1818, it cannot be acquiesced in by the United States. He
states that during the canfer4nces which preceded the signing of this treaty, the British
Commissioners proposed a clause expressly prohibiting American fishermen froin carrying
on any trade with British subjects, and from having on-board goods except such as might be
necessary for the prosecution of their voyages. He adds:~

aI This proposition, which is identical with-the construction now put upon the language
of the convention, was emphatically rejected by the American Cominissioners, and there.
upon was abandoned by the British plenipotentiaries, sud article 1, as it stands in the
convention, wns substituted." (3)

The President ha been niisinformed. The proposition aluded te had no connection
with the priviiege giverin thè latter part of-article I ta:enter baya sad barbera fer shelter
and other similar.purposes;but referred expressly and exclusively to the grant contained
in the fermerpart of'htharticîcôf a right to-take,'dryand cure fish on the coasts and in the
bays of Labrador and Nedfouudland.Tiis e apparent. from a reference ta the negotia.
tions themselves. On September :17,, 1818i the American Commissioners submitted their
tirs t projet of a treaty. 'lheproposed article relating to the fisheries was nearly the sane as
the one finàlly adoptcd.,including a renunciation of-the liberty to fisIr within three miles of
other coastsand bays. The proviso wasasfôllows -

•Provided however lhat'American fishermen- s1alI be permitted to enter such baya and
harbors fr:the prpose oulyofeb-aininguhelter, wood, water, and bait." (4)

The'British counteèrqrojei grated'a libertyt take,Adry, and cure fish on the coasts of
Newfoundland and Labrador wîthin much narrower limits than those demanded by the
American plenipotentiaries. Itadmitted:tha fishing vessels of the United States into other
bays and harbora* for the-puros of shelter,et' repii'ing damages therein, of purchasing
wood, and obtaining water, and*for'no otherpurpose." It contained aise the following
clause:

RFERENCES,
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" It is further understood that the liberty of taking, drying, and curing fias granted in the
preoeding part of this article shall not be construed to extend to any privilege of carrying
on trade with any of His Britannic Majesty's subjects residing within the limite hereinbefore
assignedjor the tise of fishermen of the Uniited States. And in order the more ettectually to
guaid against smuggling, it shall not be lawful for the vessels of the United States engaged
in the said fishery to have on board any goods, wares and merchandise, except such as may
he necessary for the prosecution of the fishery." (à)

Messrs. Gallatin and Rush replied, insisting upon a privilege to take. dry, and cure fish
on the coaiss of Newfoundland and Labrador within the limits first demanded by them, and
added as the last sentence of their letter: "iThe clauses making vessels liable to confiscation
in case any articles not wanted for carrying on the fishery should be louni on board, would
expose the fishermen to eudless vexations." t6 ) On the 13th October, the British Commis.
sioners proposed Article 1 as it now stands, which was accepted at once. (7.) There was no
discussion of an alleged right of American fishermen to engage in trade, and no further
allusion to the subject. Indeed, throughout ail tnese conferences the American Commis.
sioners were laboring to obtain as extensive a district of territory as posible on Newfound.
land, Labrador and the Magdalen Islands for inëhore fishing, and paid little attention to the
privilege-then apparently of smal value, but now important--of using other baya and
barbore for shelter and kindred purposes. The British agents, on the other hand, endeavored
to confine the former granit within narrow bounds, and to load it with restrictions. The
rejeetedi clause, concernsng trade and carrying goods, was one of these restrictions, and in its
very ternis referred alone to the veasels taking, drying, and ctaring fish on the portions of the
Newtfounilaid and labrador coasts made free to our citizens. It should be noticed that the
proviso firally adoptei onitted the right originally demanded by the Americans of entering
other baya and harbors for bait, and is identical with the one at first submitted by the
British plenipotentiaries, strengthened by the addition of the word "whatever" after the
claute ' for no other purpoae." It is evident, therefore, that the British Government is not
estopped from opposing the claim now set up by American fishermen, and austained by the
r.i.dent, by anything that occurred during the negotiations preliminary to the treaty.

Daniel Webster, -when Secretary of State, published an important
admission :

" It would appear that by a strict and rigid construction of this article, flshing vessels
of the United :Sates are precluded from entering the baya or harbors of the British Pro.
vinces except for the purpose of shelter, repairing damages, and obtaining wood and water."
-Sabine, p. 264.

At the last Session of Congress, a report was presented by the Com-
mittee on Foreign Relations, which was intended to be a complete defi-
nition of the rights of American fishing vessels under the Convention.

In it we have the following conclusions :
Conuluding then, fron what has been before stated, that there ls no serious diffilclty

in respect of the question where Amerioan fishermen can carry on their operations, it would
seem to be easy to know precisely what our fiahermen may and may net do in the territorial
waters adjacent to the Bntish dominions.

What they may do may be stated as follows -
1. They have the liberty to take fishi "on that part of the southern coast of Newfound.

land which extends from Cape Ray to the Rameau Islands."
2. They have the right to take fish " on the western and northern coast of Newfound-

laud from the said Cape Ray to the quirpon Islainds."
3. A lso, " on the shores of the lagdalen Islands."
4. Also, "on the coasts, baye, harbors and creeks, from Mount Joly on the southern

coast of Labrador, to and through the Straita of Belle Isle, and thence northwardly indefi.
nitely along the coat," aubject to any exclusive rights of the Hudson's Bay Company.

ô. The right ' to dry and cure fish in any of the unsettled baya, harbors and creeks of
the southern part of the coast of Newfoundland," betore described, and of the coast of Labra.
dor, without interfering with the rights of settlers, &c.

6. l'he right of American fishermen, in their character as such, to enter the baya and
harbors of Great Britain in America for the purpose (a) of shelter, (b) of repairing damages,
(c) of purchasing wood, (d) of obtaining water, and for no other purpose whatever.

But they are ta be under such restrictions in respect of their ontry into baya and bar.
bors where they are not entitled to fiah " as may be necessary to prevent their taking and
drying, or curing fiah therein, or in any other manner whatever abusing the privileges hereby
reserved to themn."

'l'he things that, by this Article, American fishermen must not do are:-
1. Fish within 3 miles of any of the shoies of the British Dominions, excepting those

apecially above named.
2. ERter withmti this 3-mile lii excepi for thepurposes last stated.
Iie American %shermen, in their character as such, purely, muat not enter the prohib.

iled waters other than /or the purpoca of asheller, repairing damaget, purchasing tood, and
obtaininsg water, and in doing this they are subject to such reasonable restrictions as shal be.
unecessary to prevent their fishing or curing fish in prohibited waters or on prohibited shores,
and thereby aburing the privilege of entering those waters for the necessary purposes atated.-
For. Cor. N. A. P asheries, 80-87, No. 2.
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The following is a report from Acting Secretary of State, A. Vail, to
the President of the United States :-

"Ds?Â&rjiLnar oF STATE, 14th August, 1839.
"lIn obedience to the directions of the President to report to him the treaty stipulations

which bear upon the subject (the seizure of American fishing vessels on the coast of Nova
Scotia) ; the conflicting questions of right, if any, which had arisen under them, and the
nature and circumstances of the cases which have been presented to this Government by our
citizens as infractions of right on the part of the British Authorities, the ActingSoeretary of
State has the honor to state that the only exis.ting treaty stipulations bearing upon the sub.
ject are found in the lut Article, Convention 1818.

" Under this Article : (L.) American vessels are allowed, forever, to take, dry and cure
fish on and along the coasts of Newfoundland and Labrador, within certain limits therein
defined; (2.) The United States renounce, forever, any liberty before enjoyed by their
citizens to take fisi within three marine miles of any coasta, baye, creeks or harbors of the
British Dominions in America, net included within the above limits, i. e. Newfoundland and
Labrador ; (3.) American vessels retain the privilege (under necessary restrictions te pre-
vent their taking fish) of entering the bays. creeks and harbor of said possessions for the
purposes of shelter, repairing damages, purchasing wood and obtaining water, and for no other
purpose whatever.

" It does net appear that the stipulations in the article above quoted have since the date
of the Convention been the subject of conflicting questions between the two Governments.
The rights of the respective parties are so clearly defined by the letter of the treaty as
scarcely te leave room for such questions of an abstract or general character."

The President subsequently appointed John S. Payne to the com-
mand of a United States vessel to proceed to the fishing grounds. Payne
reported December 29th, 1839, and among other things said:

If the ground maintained by the Americans (fishermen) be admitted it will be dilficult
te prevent their procuring articles of convenience and particularly baig from which they are
precluded by the Convention, and which a party in the Provinces seems resolved te prevent.
Sen. Doc., lt Sess., 32nd Congres, Doc. 10).

Whatever criticisms may have been passed by those interested in
the American contention, on the decision in the case of the " J. H.
Nickerson," which decided that "purchasing bait" was a "preparing
to fish," the expression used in the statute, the main part of thejudgment
to the effect that there was a violation of the terms of the Convention re-
mains unchallenged.

The decision was as follows
In the Vice Admiralty Court. 1871.

The " J. H. Nickeron."
Sir William Young, Judge Vice Admiralty, pronounoed the following judgment in the

abeve cause
" This an American fishing vessel of seventy tons burthen, owned at Salem, Massa.

chusetts, and sailing under a fishing license issued by the collector of that port, and dated
March 25th. A.D. 1869. l the month of June, 1870, she was seized by Captain Tory of the
Dominion schooner "I Ida B.," while in the North Bay of Ingonish, Cape Breton, about three or
four cable lengths from the shore i and it appeared.the offense charged against ber was that
ghe had run into that Bay for the purpose of procuring bait, had persisted in remaining there
for that purpose after warning to depars therefrom, and net te return, and had procured or
purchaed bait while there. This case,'therefore, differs essentially frem the cases I have
already decided. It cornes within the charge of preparing to fish..a phrase to be found ln
all Lhe British and Colonial Acta, but not in the Treaty of 1818. In giving judgment l0th
February lat in the case cf the "A.,. Franklin' I referred to the casae ia d, and stated
thsat I would pronounce judgment la this aise ln a few days, whioh I was prepared to de.
But iL was intWmated to the Court tht some compromise or settlement might possibly take
place in reference te instructions.that had been isaued from time te time to te cruiseru,
r.d to the negotiations pending between t e wGovernments, and I have accordingly sus.
pendedjudgment until now, when it bas been formally moved for.

"The. same arguments were urged at the. hearing cf this cause as in the case of the
"Wampatuok" on the. wisdom cf the Treatyci 1818, and some severe strictures were paused on
the spirit and tendency of the. two Dominion Acts cf 1868 and 1870. To all such argumenta
and strictures the samne answver must be given i this as in my former judgmnents. .The libel
sets eut ini separate artis these two acts with tihes treaty, and the Imperial Acta cf 1819
and 1867, ail cf which are admxitted without any questions raised thereon in the responsive
allegation. I must take them1 therefore, bath on general principleasud on the pleading, as
*bindig en this court ; and tt is cf ne consequence'whether the judge approves or disap.
proves cf themn A judge mayacometimes intimate a desire that the enactmnents lie is called
upon to enforce should be modi6ed or changedi but until they are repealed inwhole or ln
part, they constitnte the. Iaw, which iL la bis business and his duty tamniter.

"Our present enquiryia, what was the law as iL stood on the Statut. Bock on the 30th
ofTune, 170, when the seizure waa made ? Te court, as I take iL, has nothing to do with
the instructions of te Government to its oflcer, and which, if lu their possession ou that
day, might bave induoed themx to abtain fromn the sesure of this vessel, or may induce thde
Government now te exercise the power ouferred on thèm by te 19th section cf the Acts
of 1868.

d t lemnt rightPoo bly



" But before pursuing this inquiry, let us first of al ascertain the facts as they appear in
evidence. For the prosecution, there were exhibited the examinations duly taken under the
rules of 185q, of Capt. Tory and thirteen of his crew, all of whom were examined on cross.
interrogatories.

" Capt. Tory testifies that ho boarded the vessel at Ingonish, on the 25th of June and
the master being on shore, that lie asked the crew then on board, what they were doing
there, and they said they were after hait, and had procured some white they were there
after coming in, and wanted more About an hour after he saw the master, and told him he
had violated the law, that he had no power to allow the vessel to romain, and that he had
botter leave. On the 2rith the ve-sel was still thore in the harbor, and Capt. Tory boarded
her and saw fresh herring hait in the l:e house; and Capt. McDonald, the master, admitted
that lie iad procured said liait since his arrival; and he afterwards admitted that ha had
violated the law, and hoped that Captain Tory would not be too severe with him; and as ha
promised to leave with his vessel, Captain Tory did not then seize her. She went to ses the
sane night, but on the 30th was foand again at auchor in the same place where Captain Tory
boarded lier; sd .judging from the appearance of her deck, that she had very recently pro.
cured more bait, which he saw the next norning, ha seized her. In bis cross.examination,
he says that the herrings ho saw on the first occasion in the ice.house on board were fresh,
but had been a night or two in the nets, which caused them to be a little damaged ; and
vere large, fat herring, and simailar to those caught in the vicinity of Ingonish at that season

of the year. 'T'le herrings he saw on the second occasion were also fresh, newly caught, with
blood on them, of the same description, except that they were sound.

"This evidence, in its main features, is confirmed by several of the crew. Grant went
into the ice-house by order of his captain, and there saw about five or six barrats of fresh
herring bait and a few fresh mackerel. There were scales of fresh fisi on the rails, from
which witness judged that they iad taken fish that morning. Captain Tory thon seized the
" Nickerson " and placed witness on board as one of the crew, to take her to North Sydney, the
captain of the " Nickerson " remaining on board. Witness, on the passage, heard said cap.
tain say (and this several of the other mon confirm in words to the like affect) that ho had
purchased 700 or 800 herrings that morning. He alse said that he wanted more bait,-that
it was of no use going ont with that much. McMaster says that on the passage to Sydney,
he hoard some of the crew of the Nickerson " say that they had bought sevon barrais of
fresh herring bait that norning and that they wanted more. Four of the seamen testify to
another conversation with Captain McDonald, in whici he said he would not have come i a
second time had lie known the cutter was at hand, that al the bait he had would net bait
his trawls once, and that it was not worth while for him to go off to the Banks with that much.
These depositionis were taken on the let of September, 1i0, and the ouly reply is the exami.
nation of John Wills, the steward of the " Nickerson," taken in October under a commission
at Boston, wbich undertakes to deny altogether the purchasing or procuring bait,-nullifying
the numerous admissions in proof sud supporting the responsive allegation as a whole.
Neither the master nor any of the crew of the .1 J. H. Nickerson " were examined, and I need
scarcely say that the evidence of the steward alone, as opposed to the mass of testimony I
have cited, is unworthy of credit.

"It being thon, clearly established that the "J. H. Nickerson" entered a British port
and was anchored within three marine miles of the coat off Cape Breton, for the purpose of
purchasing or procuring bait, and did there purchase or procure it in June, 1870, the single
question arises on the freaty of 18I8 and the Acta of the Imperial sud Dominion Parliaments.
i, this a. suficient ground for seizure and condemnation? This ws said at the hearing to be
a test case,-the moet important that had corme before the Court since the termin'ation of the
Reciprocity Treaty of 1854. But it has test much of its importance since the hearing in
February, and the present aspect of the queation would scarcelyjustify the elaborate review
which might otherwise have been reasnnably expected. If the law should remain as it is,
and the instructions issued from Downing street on the 30th of April and by the Dominion
Government on the 27th June, 1870, as communicated to Parliament, were to continue, no
future seizure like the present could occur i and if the 'l'reaty of 1818 and the Acta conse.
quent thereon are supersoded, this judgment ceases to have any value beyond its operation
on the case in band.

" The first Article of the Convention of 1818 must ha construed, as all other instruments
are, with a view to the surrouding circumastances sud acoording to the plain meaning of the
words employed. The subtleties and refinementa that have been applied to it will find little
favor with a Court governed by the rules ofsound reason, nor will it attach too much value to
the protocole and drafts, or the history of the negotiations that proceded it. We must assume
thait it vas drawn by able mon and ratitied by the Governments of two great powers, who
knew perfectly weil what they were respectively gaining or conceding, and took care to
expresa what they meant. After a formal renunciation by the United States of the liberty
of fishing, theretofore enjoyed or claimed, within the prescribed limits of three marine miles
of any of our baya or harbor, they guard theniselves by this proviso: Provided, however,
that the American fishermen shall be admitted to enter such baya or harbors for the purpose
of shelter ansd repairing damage therein, of purchasing wood and obtaining water, and for no
other purpose whatever. But they shall be under such restrictions as may he necessary to
prevent thom taking, drying or curinig fish therein, or in any other manner whatever abusing
the privileges hereby reserved to them.'

" These privileges are explicitly and clearly defined, and to make assurance doubly sure;
they are accompanied by a negative declaration excluding any other purpose beyond the
purpose expressed. I confine myself to the single point that is before me. Thore is no
charge hore of taking fish for bait or otherwise nor of dryiug or curing fish, nor cf
obtaining supplies or trading. The defendants allee thai the "Nickerson" entered the
Bay of ingonish and anchored within three marine miles of the shore for the purpose of
obtaining water and taking oil two of her men who had'friends on shore. Neither the master
nor the crew on board thereof, in the words of the responsive allegation 'fishing, preparing
to fiash, nor procuring bait wherowith t fiaish, nor having been fiahing in British waters, within
three marine miles of the cout.' 1uad this bean proved, it would have beau a complete
defenie. nor would the Court have been diaposed t1 narrow it as respects either water, pro.
visions or ivood. But the evidence conêlusively shows that the allegation put in is untrue.



The defendants have not chimed in their plea what their counsel claimed at the hearing, and
their evidence has utterly failed them The vessel went in, not to obtain water or men, as
the allegation says, nor to obtain water and provisions, as their witness sa s; but to purchase
or procure bait (which, as I take it, is a preparing to fish), and it was contended that they
had a right to do so, and that no forfeiture accrued on such entering. The answer is, that if
a privilege to enter our harbors for bait was to be conceded to American fishermen, it ought
to have been in' the Treaty, and it is too important a matter to have been accidently over-
looked. We know, indeed, froin the State Papers that it was not overlooked,-.that it was
suggested and declined. But the court, as I have already intimated, does not insist upon
that as a reason for its .udgment. -What may bejustly and fairly insisted on is that beyond
the four purposes specified mn the Treaty-shelter, repaire, water and wood-here is another
purpose or claim, not specified; while'the treaty itself declares that no such other purpose or
claim shall ho received to justify an entry. It appears to me an inevitable conclusion that
the " J. R. Nickerson," in entering the Bay of Ingonish for the purpose of procuring bait,
aud evincing that purpose by purchasing or procuring bait while there, became liable to for-
feiture, and upon the true construction of the Treaty and Acts of Parliament, was legally
seized.

"I direct, therefore, the usual decres to be filed for condemnation of vessel and cargo,
and for distribution of the proceeds according to the Dominion Act of 1871."

The case of the " White Fawn " will be referred to hereafter. It
differs from this only in the view taken of the statute and does not deal
with the interpretation of the Convention.

RIGHT TO EXCLUDE.

Third.-It is objected, on the part of the 'United States, that the
enforcement of the terms of the compact is harsh and unneighborly.

It is not competent for the nation which has negotiated so many
shrewd bargains to say that there was any mistake in assenting to the
terms of this Convention.

Mr. Webster, it seems, thought that there had been an oversight in
connection with this Convention. But it appears that Messrs. Gallatin
and Rush, thoroughly weighed the words of the :renunciation at least.

In a letter of 20th October, 1818, to the Secretary of State of the
United States, after relating that they had insisted on the clause by
which the United States renounced their right to fisheries relinquished
by the Convention, they say:

We insisted on it, with the view (1) of preventing any implication that the fisheries
secured to us were a new grant : * * * (2) of its being expressly stated
that our renunciation extended only to the distance of three miles of the coasts. This last
point was the more important as, with the exception of the fishing in open boats, within
certain barbors, it appeared from the communication above mentioned that the fishing
ground on the whole coast of- Nova Scotia is more than three miles from the shores, whilst
on the contraly it la almost universally close to the shore on the coast of Labrador. It is i,
that point of view that the privilege of entering the ports for shelter is useful, and it is hoped
that with that provision, a considerable portion of the actual fisheries on that coast (Nova
Scotia) will, notwithstanding the renunciation, be preserved. Annal# of Conress 1819,
p. 1527.

In nearly all of the treaties now existing between the United States
and other nations, two clauses are included, the one enabling their ships
freely to enter the ports and harbors of the other nation, there to carry
on withperfect freedom all kinds of trade the other securing refuge
for their vessels in distress. In respect to Great Britain, the Convention
of 1818 contains a stipulation providing for asylum for its fishing vessels,
but no treaty or provision exists which gives those fishing vessels the
right to enter for any othr purpose.:

Withott a treaty or agreeéentbeteen thetwo nations this privilege
cannot be claimed. An eminent writer on International Law, refer-
ring to the subject of the right to enjoy the fisheries of another country,
says:-

Treaty engagements, in such mattera, do not give any other right than that which is
expreused in the specific terms,- although there may be found, in the recitals of certain
treaties, recognition ot rights founded on- dgron independent of all treaties. Thus there
are early treaties between France and England, under which it was agreed that the subjects



of either Crown miglit fish anywhere in the seas which separate the twa kingdoms during
certain seasons of the year. The legitimate inference deducible from the fact that such
lisbery was made a matter of treaty engagement is that at other seasons of the' year the
subjects of the two Crowns lad net a comnion riglit of fishing everywhere in those seas."-
Twiss, Law o/ Nations, 2nd ed., p. 313.

The following principles in International Law are lirmly established:
(1.) Ports and harbors are a part of the territory, and subject to the

exclusive dominion of the state to which they belonig, to the saine extent
as the land itself.

" Ports and harbors are manifestly an appendage to and even a part of the country, and
are consequently the property of the nation."- Vattel, page 129.

(2.) Every nation inay prohibit or allow commerce with all or any
part of its dominions, may close or open its ports to foreign vessels or
merchandise, and may grant the privilege wholly or partially, condition-
ally or unconditionally.

If aathority is wanted, the following extracts fron recognized
authors will be useful:-

" 'oIHTS OP COMMERCE.

But as every nation as the right, and is disposed to exorcise it, of judging for itself, in
respect te the policy and extent of its commercial arrangements, the gencral freedom of trade,
however reasonably and strongly it may be inculcated in the modern school of political econ-
omy, is but an imperfect right, and necessarily subject to such regulatious and restrictions as
each nation may think proper ta prescribe for itaelf. Every State may monopolize as much as
it pleases of its own internal and colonial trade, or grant to other nations, with whom it deals,
such distnctions and particular privileges as it nay deem conducive to its interests. The
celebrated English navigation Act of Charles Il contained nothing, said Martens, contrary ta
the law of nations, notwithstanding it was very embarrassing to other countries. When the
United States put an entire stop te their commerce with the world, in December, 1807, by
laying a general embargo on their trade, without distinction as to nation, or limit as to time,
no other power complained of it; and the foreign Government most affected by it, and
against whose interests it was more immediately directed, declarei te our Governument that
as a municipal regulation, foreign states had no concern with it, and that the British Govern-
ment did net conceive that they had the right or the pretension to make any complaint of it,
and tait they had made none.-" Kent's Commeitaries," 12th Ed., Vol. 1, pp. 32 and 33.

Since then a nation cannot have a natural right to sell hoc merchandises to another that
is unwilling to purchase them, since she bas only an imperfect right to buy what she wants
of others, ince it belongs only te these last te judge whether it be proper for them to seli or
not; and finally, since commerce consistS in mutually buying and selling all sorts of com-
modities, it is evident that it depends on the will of any nation te carry on commerce with
another? or ta let it alone I she be willing ta allow this ta one, it de pends on the nation te
permit it under auch conditions as she shall think proper. For in permitting another nation
to trade with her, bhe grants that other a right ; and every one is at liberty to affix what
conditions he pleasea te a right which lie grants of his own accord (37).

Men and sovereign states may, by their promises, enter it a perfect obligation vith
respect te each other, in things where nature bas impo-ed only an imperfect obligation. A.
nation net havung naturally a perfect right to carry on a commerce with another, may pro.
cure it by an agieement or treaty. This right is then acquirei only by treaties, and relates
te that branch of the law of nations termed conventional (Prelim. § 24). The treaty that
gives the riglt of commerce la the measure and rule of that right.

A simple permission to carry on commerce with a nation gives no perfect right te that
commerce. For if I miierely and simply permit you te do anything, 1 do not give you any
right to do it afterwarcs in spite of me; you may make use of my condescension as long as it
a but nothing prevents me from changing my will. As then every nation bas a right to

choose whether she will or will net trade with another, and on what conditions she is willing
to do it (§ 92), if one nation bas for a time permitted another to come and trade in the
country, she is at liberty, whenever she thinks proper, te prohibit thatcomnerce-to restrain
it--to subject it ta certain regulations, and the people who before cairied it on cannot com-
plain of injustice.

Let us only observe that nations, as well as individuals, are obliged te trade together for
the conmon benefit of the huiman race, because mankind stand in need of each other's
assistance. (Prelim. §§ 10, Il aud Book J, § 88.) Still, however, each nation remains at
iiberty to consider, in particular cases, whether it be convenient for lier to encourage or
permit commerce; and as our duty to ourselves is paramount to our duty to others, if one
nation finds herself in such circumstances that she thinks foreigu commerce dangerous te the
State, she muay renounce and prohibit it. This the Chinese have done for a long time together.
But, agan, it is only for very serious and important reasens that her duty to herself should
dictate such a reserve ; otherwise, sbe could not refuse to comply with the genleral duties of
humanity.

37. With respect to commercial intercourse with the colonies of a parent state of Europe,
all the Eurepean nations which have formed settlements abroad have se appropriated the trade
of those settlemen s to themselves, either in exclusively permitting their own subjects te par--
take of it, or iu granting a monopoly to trading compames, that the colonies themaselves can-
not, legally carry on bardly any direct trade with other powers; consequently the commerce
in those possessions is not free to foreign nations, and they are net even permitted te land in
the country, or to enter with their veshels within cannon abot of the shore, except only in



cases of urgent necessity. TIis ha now become generally the understanding and law of
nations as regards !colonies, and the ships, &0., violating the rule are fiable to seizure."-
Vattel's law of Nations, Ed. 1858, pp. 39 and 40.

dON TUE LIBERTY OF OOMMERCE.

Men being by nature obliged to assist each other reciprocally, there exists a sort of
general obligation for them to carry on commerce with each other. This obligation, how.
ever, is only an imperfect one ; it does not go to hinder a nation to consult its interests * in
the adoption of certain conditions or restrictions t in the commerce that it finds it convenient
to carry on. Suppose even that one nation bas, for a long series of years, carried on con.
merce with another, it is not obliged to continue so to do, if there are no treaties or agree.
mentswhich require it. Still less can ore nation oblige another to trade with it alone. It is
permitted to promise one nation not .t trade with such or such other nation ; but, this case
excepted, if two nations think proper to trade with each other a third has no right whatever to
hinder it. In this sense the liberty of commerce is conformable to perfect natural right."-
Marten's Law of Nations, Ed. 10,O p. -148.

Only l cames of absolute neces.ity can one nation oblige another to sell to it a part of its super,
finity. la tnime of peac, the humanitv of the Euroisan pswars wili h-r lly ever rednee a aittion to
ihe necesaity or ezercliing thi right We hve sean Russia permit the exportation of grain tu Swreden
in a season of scarcity la that country, when such expurtauon tu other states was forbidden.

The establishment of Cassoms and other duties, are not contrary to rigorous right; neither wa
the nglih Navigation Act.

The admissions of. diplomatists are to the same effect, as extracts

from their correspondence will show
( Our right either to open the ports of our colonies or to keep them closed as might suit

our own convenience, our right to grant the indulgence of a trade with those colonies to
foreign powers, wholly or partially, nconditionally or conditionally, as we might think
proper, and, if conditionally, on what conditions we pleased was clear.-Letter from Right
Hon. George Canning to Albert Gallatin, of 26th Auguet, 1826, British and Foreign State
papers, 16., . 467.

To allow a oreign ship to enter colonial ports at all and upon any terms is a boon
*lThe colonial trade on the contrary by the practice of ail nations having colonies is a

trade interdicted as a matter of course unless specilcally granted. lb. p. 471.
It is, as the undersigned has already said, the unquentionable right and it bas within

these few years been the invariable practice of countries having colonies to reserve to them.
saelves ie trade within thosecolonies, and to relax that reservation only under special circum.
stances.and on particular occasions.-Canning to Gallatin, l th September, 18216, Ib., 465.

Foreign nations mnight equally' complain of the one interdiction that of trade with the
Mother Country as an innovation, but they have no just ground of complaint, and no other
nation than the United ,States bas ever complained of the interdiction of trade to the colonies
becaue in all ages ail nations having colonies have maintained such an interdiction.-Can-
ning to Gallatin, of 22nd September, 1826, 1b., p. 482.

Every nation busthe abstract right generally, and not in reference to lier colonies alone,
to close or open her porta to forelgn, vessels or merchandise, and to grant the indulgence,
wholly or partially, eonditionally or unconditionally. The right bas been and continues to be
exercised'occasionally by every' nation in the shape. of navigation prohibitory and restrictive
laws, often operating unequally on different nations.-Letter from Uallatin to Canning, 22nd
September, 1826, lb., p. 475.

The rightof Grsat Britain, which is that of every nation, to prohibit or allow foreign
commerce with any part c her dominions, is unquestionable. That right, in reference to
her colonies, bas never been denied by the. United States, any more than with respect to any
other part of her pomessions; and it is admitted, that she may, within her own jurisdiction,
prescribe the conditions on which such commerce shall be tolerated, and at her will again
mterdict the intercourme thus permitted.-Gallatin to Canning, 28th September, 1826, lb., 486.

It is the undoubted right of every' nation to probibit or to allow commerce witn ail or
any part of its dominions, wherever situated, and whatever may be their denomination,
parental or colonial, or the modes of governient in the respective pots. It may prescribe
for itself the conditions on which the foreigu trade is tolerated, but these conditions are not
obligatory upon other nations, unless they insome form asseut to them. All uch conditions
in-respect to foreignp owers are in the nature of proposals which they are as free to accept
or deolino as the oer party was to tender theom. If a nation bas colonies, it mnay unques.
tionably reserve to itaelf exclusively' the right of trading with them".-Mr. Clay to Mr.
Guliatin, Ilth November, 1826, lb., p. 589.

Ia agreement with these authorities the argument of Mr. Pomeroy
in the article 5th, "4merican Laie Review," p. 414, already alluded to, is at
least forcible:

d We must fall back, then, upon the accepted doctrines of International Law. Every
nation has the udoubted right to prescribe such regulatiens of commerce carried on in its
waters, and with its citizens, as it deems expedient, even to the extent of excluding entirely
some or al foreign vessels and marchandise.' Such measures may be harsh, and under some
circumstances a:violation intebstate;comityt but they are not illegal. At ail events, it
does fiot iecom a government to complain,;which now maintaîn< a tariff prohibitory as te
mmy artioles and whiob ab on, tine 'passedFa general'embargo and non intercourse Act.
There sem toe, be special reasons .wby th. Dominion authorities may inhibit general com.
merce by Americans engaged in fishing. Their vesselis olear for no particular port ; they
are aceustomed,to enter, one,bay or harbor. after another as their needs demand i they might
thus rone astmng trade ;they would ;certainly have every opportunity for succestui
smugglig.Indedd tlus whole subject lagitimately' belongs to te local customs and revenue
systeml sud net to the fishéries., 'Ve are thus.forced te the conclusion that Americag. fisher.
muen have no right 'to'ente"the'bays and harbors i question sud seli goods, or purchase
supplies other than wood sud water".-Amricaa Law ltaviw, sol. 5,p.413.



In a late book upon the subject of International Law by Professor
Pomeroy, edited by Mr. Woolsey, Professor of International Law at Yale
College, 1886, we have much the same opinion expressed. That article
says, s. 161:-

" e (the Sovereign) has the right therefore to place restrictions upon the freedom of
commerce of his subjects. le can prohibit the importation of certain commodities and the
exportation of others. The power of the sovereign in thisrespect is incontestable, it la recog.
nized by all writers. Hfe may restrain commerce within his state, interdict it entirely to ail
foroigners, or to some only. In a word, lie is, in respect to other nations, the sole depository
of the free faculty of commerce."

A dispute having arisen in 1831 as to the seizure of American vessels,
the " Harriet," "Breakwater " and "Superior," for fishing seals on the
shores of the Falkland Islands, the following doctrine was propounded
by the American Chargé d'Affaires, Mr. Francis Bayliss. It must be
remembered that he was claiming the largest possible privileges for
American fishing vessels.

In a communication to the Minister of Grace and Justice, adminis-
tering the Department of Foreign Affairs, Buenos Ayres, dated the 10th of
July, 1832. le says: -

The ocean fishery is a natural riglit, which ail nations may enjoy in common. Every
interference with it by a foreign power is a national wrong. When it is carried on within
the marine league of the coast, which has been designated as the extent of national jurisdie-
tion, reason seems to dictate a restriction, if, under pretext of carrying on the fisery, an
evasion of the revenue laws of the country may reasonably be apprehended, or any other
serious injury to the sovereign of the coast, he lias a right to prohibit it; but, as such pro-
hibition derogates froin a natural right, the evil to be apprehended ought to be a real one,
not an imaginary one. No such evil can b. apprehended on a deserted and uninhabited
coast ; therefore, such coats form no exception to the common right of tishing in the seas
adjoining them. l1 the reasoning on this subject applies to the large baye of the ocean,
the entrance to which cannot be defended i and this is the doctrine of Vattel, ch. 23, sec.
291, who expressly cites the Straits of Magellan as an instance for the application of the
rule.

As to the use of the shores for the purposes necessary to the fishery, that depends on
other principles. When the right of exclusive dominion is undisputed, the sovereign may,
with propriety, forbid the use of them to any foreign nation provided such use interferes
with any that his subjects may make of them i but where the laors is unsettled and deserted
and the use of it, of course, interferes with no right of the subjects of the power to which it
belongs, then it would be an iniringement of the right to the common use of the shores, as
well as of the ocean itself, which all nations enjoy, by the laws of nature, and which is
i estricted only by the paramount right which the sovereign of the soil lias to ita exclusive
use, when the convenience or interests of his subjects require it, or when he wishes to apply
it to public purposes. It is true, that lie is the judge of this interest, and of the necessity
of using it for his public purposes-but justice requires that where no such pretension can
be made, the shores, as well as the body of tne ocean, ought to be left common to all.

These principles seem to have dictated the Articles in the Treaties between the United
States and Great Britain.-20 Brit. & For. Papers, 1832-1833, p. 3 0.

PRACTICE OF ALL NATIONS TO EXCLUDE.

All nations possessed of fisheries have insisted, in their Conventions,
statutes and usages, upon excluding altogether from their fishing limits,
the fishing vessels of the subjects of other countries, or, if they allow
them to enter, they have subjected them to regulations sufficiently strin-
gent to prevent their engaging in fishing or encroaching upon ter-
ritorial rights or revenue laws.

By the regulations made under the agreements between Great Bri-
tain and Germany of 1868 and 1874, relative to the fisheries, the access to
fishing waters is rigidly guarded.

In the case of the German fishing limit, after carefully bounding
and defining them, it is provided that:

English fishing boats are not at liberty to enter those limite, except under the following
circumstances, namely:

(1.) When driven by stress of weather or by evident dange; (2.) When carried in by
contrary winds by strong tides, or by any other cause beyond the control of the master and
crew; (3.) Vhen obliged by contrary winds or tides to beut up in order te reach their ish-
ing grounds, and when from the same cause of contrary wind or tide, they could not1 il they.



remained outside, be able to hold on their course to their fishing ground ; (4.) When, dur-
ing the herring fishing season, English fishing boats shall find it necessary to anchor under
shelter of the German coasta in order to await the opportunity for proceeding to theirfishing
ground ; (5.) When proceeding directly to any port of the German Empire, open to English-
men for the sale of fbsh, where the cargo is to be sold.

Fisbing boats, not of German nationality, which pass within the limita above mentioned,
without being compelled to do so by any of the circumstances abave mentioned, and not
being on their direct way to a port for the sale of fish, will be liable to be turned back, and
in the event of their resisting, or in the event of their being found fishing within the limita
above described, will be arrested and proceeded against before the nearest competent autho.
rity.-Twisi' Law of Nation, p. 315.

On the 11th of November, 1867, a convention was made between
Great Britain and France, relative to fisheries in the seas between Great
Britain and France, ratified 14th January, 1868.

By Article 32 it is provided that the fishing boats of the one country
shall not enter within the fishery limits fixed for the other country, ex-
cept under provisions similar to those between England and Germany.-
Brit. and For. State Papers, 1866-1867, Vol. 57, p. 22.

This convention vas a revision of the convention of 2nd of August,
1839 (Vol. 27, p. 983), and of the Regulations of 28rd June, 1848 (Vol.
31, p. 165), which contain equally stringent provisions.

If a vessel was forced within the fishery limits, under the except-
ional circumstances mentioned in these conventions, she was obliged to
indicate her distress by exhibiting a particular flag.

A conventioni between Great Britain and France, relative to the
rights of fishery on the coast of Newfoundland and the neighboring coaste,
was entered into 14th January, 1857.

The right to purchase bait by the French was made the subject of
an express stipulation, in the following terms:-

"French subjects shall have the right of purchasing bait, both herring and capelin,
throughout the south coat of Newfoundland, including for this purpose the French islands of
St. Pierre and Miquelon, at sea or on shore, on equal terme with British subjects, without any
restriction on the practice of such fiâhery by British subjects, and without any duty or restric-
tion being imposed either on British or French subjects in respect of such trafme, or upon the
export of such bait, on the part bf Great Britain or the Colony."-Brit. and For. Siate Papers,Vol. 47, p. 15.

On the 28th October, 1790, a Convention was entered into at San
Lorenzo between the Governments of Spain and England for settling
varions disputed points relative to fishing, navigation and commerce in
the Pacific aud South Seas, and at the same place ratifications were
exchanged on the 22nd November following. By this treaty, after
regulating varions other points, it was agreed in Article IV as follows:-

Ris Britannie Mjeaty engages to take the mosi efficient meamures to prevent the napi.
galion aidfishi»g of Ris subjects in the Pacifie ocean or in the South Seas from being made
a pretextfor licit grade with the Spanish: settlements, and, with this view, it is moreover
expresaly stipulated that British subjects shall not wavigaie or carry on theAeirfttrie in* the
said seas within the space of ten leagués from any part of the coaste already occuped by
S pain.-Hertluetfa Collection of ireatia, OL 2, p. 259.

On the 1'th February, 1872, the King of Denmark issued an Ordin-
ance containing certain modifications of the Ordinance of ,une l8th,
1787. Its provisions were as follows

We, Christian IX, &o., &o., hereby proalairn that, having received, the respectful advice
of our faithful Altbing on the project aid before it for an Ordinance oontaining certain
modifications of the Ordinanoe of June .3th, 1787,Chap. 1, &o., we ordain and command
follows :..3h 77 hp ,&. eodi u oiad

1. If the fishermen of foreiga nations ply any kind of fiuhing near the coasts of Iceland
within the limitof .the territora waters, as aettled by general international law, or as may
be eatablished.by:special international convention.for Iceland, they shall be punished by
fines of from10 to 200 rix'dollard .

2. rheèrme penalty shall beincurrod liy foreign fishermen who take :ashcre what they
have caught, whetheï it bè.on the trand itself or on th islands and.islet near th. cass
forthe purpose fpreparing thesh thered. Ifamy damage be dons thereby it muat b. made
good boai e cdng to . general provisions of -the lw.



3. When foreign fishermen take refuge in a port, notice thereof is to be given without
delay to the local authority, who is to take care that the commercial and customs' laws be
not thereby evaded or transgressed. If it be for the purpose of seeking medical aid for any
disease that lias broken out amongst the crew, the quarantine regulations are to be
observed.

For the examination and certification of the respective ship's papers, 4 skilling are to
be paid to the authority concerned for each ton of the hip's burthen, with an addition of
half this duty if, according to manitesta of December 28, 1836, Sec. 9, the certification be
done by a duly authorized deputy on behalf of the Sysselmand.

Transgression of the provisions in the present section is to be punished by fines to the
amount fixed in Sec. 1.

4. 1 he Antmand shall be authorized to grant to foreign fishermen, through the respective
directors of police, permission to lay up at the following places, namely, Reykjavik, Vest.
manno, Stykkisholm, ieafjord, Akureyri, and Eskefjord, such articles belonging to their
occupation as they have no occasion to take home with them in the interval between two
success>ive voyages; they shall not have to puy tonnage duty for this, but shall make a
contribution not exceeding 50 rix dollars to the local charities, and the persons concerned
shall submit to the arrangements which the police director may consider necessary as a
security against trading, with the articles in store, or other abuse of the permission. If the
storekeeper transgress the orders given in this respect, ho is to be punisted by a fine of
fiom 10 to 200 rix dollars, whilst, if there as been any trading with the goods in store, the
tonnage duty will afterwards have to be paid. according to the law of April 15, 18~4, for the
ship or ships from which they were discharged. The goods in store are liable for the fine
and duty, and the respective authorities have a right to dispose of such part of them as may
be necessaty tu produce the amount.

5. Al persans who are engaged in the fishing trade fron Iceland, whether on their own
account, or as native or foreign companies having establishments there, shall be answerable
for the tonnage duty fixed by the law of April 15, 1854, for the ships which export the produce
of the tishery prepared in Iceland.

6. Legai proceedings on account of the offences specified in thi Ordinance are to be
treated as publie police cases. The prescribed fines are to be paid into the provincial
exchequer of Iceland.

7. 'i his Ordinance comes into force on the Ist of July, 1872.-British and Foreign State
Papers, 1873.4, Vol. 65, p. 606.

On the 17th December, 1875, the following proclamation was issued
by the King:-

We Christian IX, &o., &e., do make known:-
The Althing ha voted and we have by our consent confirmed the following law :-
Art. 1. When a foreign fishing ship entera any harbor of Iceland for refuge, and the

crew wishes or wants to communicate with the inhabitants, the Master of the ship ought,
within 24 hours of having dropped lier anchor, to give notice thereof to the master of the
police or the Repatyrer whom it concerns, who ought then to examine the ship's papers, and
to see that the laws on the commrce and the taxes of the country be not intringed nor
eluded by the crews of such vessels, and if found necessary, to make without delay researches
in this respect.

For the examination of the ship's papers are to be paid to the master of the police or
Repstyrer-in case the vessel bas not already, during the saine fishing expedition, visited an
Icelaudic harbor where shle has had her papers examined- 10 ore per ton of the burden of
the vesseli; in the opposite case, 5 ore per ton i whereupon the muster roll of the vessel
ought to be provided with a visa that such examination bas taken place, and the duties pre.
scribed have been paid.

The duties, in such cases where the examinaton has been made by the Repstyrer on
bohali of the master of the police, are to be equally divided between him and the master of
ste police.

If a foreign vessel runs into a harbor ini search of medical assistance against any disease
broken out among the crew, the laws of quarantine should be applied.

If any foreign vessel, because of ice or tempestuous weather, is compelled to enter a
harbor without any of the crew going on shore or having any communication with the
inhabitants, it shall not be necessary to have the ship's papers examined, even if the said
vessel remains at anchor until shie can run out again without danger.

11.-Any infraction of the regulation of this law is subject to penalties of froul 10 to 200
kroner, according to circumatances.

IIL-The present law is to replace Article III of the Ordinance concerning the fishing
of foreigners near Iceland, &c.,of the 12th of February, 1872, which article is hereby repealed.

Whereto ail whom it may concern have to conform.
Donc at Amalienborg on the 17th of December, 1875, under our royal hand and seal.

[L.S.] CIIRISTIAN, B.
J. Nm .
-British and Foreign State Papers, 1874.5, Vol. 66, p. 590.

lu 1883 the Goverument of Peru issued a decree prohibiting foreign
vessels fishing along the coasts, and on the isiandas of Peru, and declar.
ing that the. captains of foreign vessels who evaded the order should be
treated as smugglers. It was alleged that American vessels which had
approached them for the purpose of killing whales and seals had com
mitted great abuses, and, under the pretext of fishing, had carried ou a
very extensive smuggling trade. The British schooner " Campeadora'



had, in violation of this decree, been employed, it is alleged, in killing
seals on the desert islands of Lobos, which were distant about ten
leagues from the shore.

Lord Palmerston in a despatch of August 80th, 1886, says:-
It would, therefore, appear that the Peruvian Government have aright to probibitforeign

vessels from fishing upon the coast immediately adjoining to those islands, as well as upon
the coasta of Peru itself.-British and Ioreign State Papers, 1837-38, p. 1218.

In 1881 an application was made to the Government of the United
States, by the British Minister, for permission for the fishermen of the
Bahamas to fish on the coast and in the waters of Florida.

The letter of the Governor of the Bahamas to the British Consul at
St. Augustine which was forwarded to the Secretary of State was in the
following terms:-

NAssAu, 16th May, 1831.
Sm,-It having been represented to the Governor, by persons interested in Bahama

shipping, that the inhabitant of this colony, in their vessels, were, from time immenorial,
freely permitted to catch fish snd turtle on the cast o Florida and its vicinity; that this
custom of such long standing continued in fuil operation up to the cession of the Floridas to
the United States, and even then met with no interruption while the intercourse with the
British colonies and the United States was open. I have now he honor, by command of His
Excellency, to inquire of you if there will be any hindrance or objections ta the Bahama
vessels catching fih or turtle on the coat of Foida and its vicinity, as heretofore, now that
the interruption of he intercourse is happily, and for the mutual benefit of both countries,
restored.

I have, &c.,
(8gd) a. R. NEsamT,

Jàuss BArcin, Esq., Deputy s&crea,.
His Britannie Majesty's Consul.

-From Consg. Des., 1852-53. &Snae Doc. 45, 32nd €bnm., 2nd Ses., p. 3.

A report from Mr. Duval, Governor of Florida, was elicited by
this application; The following is a précis of his report :

(a) That those fisheries were very valuable. (b.) There are a number of vessels,
generally smacks, from twenty ta fifty tons burden, employed solely in that business, and
several persons pursue it, and alo the employment of sailors for wrecking in the same ves-
sel. (o.) Difficulties occurred between residents of the Bahamas who visited the coaste in
vessels under the pretext of fishing, and in consequence of the improper conduct of the
former, in a variety of ways, andaamong others, in taking vessels acrosa the gulf stream into
Nassau and other places, for the adjudication of salvage for services rendered on the coasta
and in the waters and jurisdiction of Florida, the people of Florida resolved to force all for-
eigners ta forsake these fisheries, and also the wrecking business. No violence was, it is be.
lieved, committed, but they coalesced and avoided all amicable association with the foreigu.
ers, refused to furnish provisions or aid.them in any,rnanner, threw every possible obstacle
in their way, enforced vigorously the revenue laws of the United States relating to foreign
vessels in such waters, and also the laws regulating intercourse with the Indians, and adopted
nany other expedients extremely vexatious. ta those against whon they operated. Af ter
sone time, in consequence of the conduct of the wreckers from the Bahamas, the Act of 3rd
March, 1825, entit led: "An Act concerning wrecks. on, the coat of Florida," was passed
b. Congress. No olficer bad authority or instructions from, nor was any person incited,
aided or countenanced by, either the national or territorialGovernments in dniving the fisher-
men and wreckers of the Bahamas fromt those coats, except as to such assistance as was
afforded by the legal procutionin the. courts authoniied by the Act of Congress above
noticed. ( The. temmole, by the treaty, were not allowed within fifteen miles of the ses,
but lb was fund necessary ta suifethem to visit the coats and obtain fish. Upon the
extension af the. favor asked for (libeyto fish), it would be next to impossible to prevent
association between them and the f gfishermen, ad such intercourse would inevitably
ead ta infractions o! the. laws of the Un States ln regard to trading with then, would be

destructive cf all government over he. ndians, and might lead to the must dangerous con.
sequences. (e.) heck and restraintand facilities fordetection,apprehensio uand punishment
exusted with regard to citizens of the United States, who might violate the revenue laws of
the United States and other laws of the General snd Territorial Governments thatcould not
b. imposed upon non.resident foreiers approsching these coaste in vessels. Indeea such
opportunities, for smuggIng especiy, would be afforded to foreigners by the extension of
this privilegetliat it could not be prevented: (f) if the privilege was granted, it was feared
that it would again be usd as a pretexttenable interference and competition with citizens
*of th United tates in the busmess et vreckingind would lead to collision, disputes and
dificulties, and; engender feelingcalculated to disturb the harmony which between two
nations having Lhe same ergin, asd laniuage, sbould be preserved as a matter net
Merely of reciprocal interest,:but of mutual'pide.

It:was added:
If the Presidenthoweverishould concive ti NatioulGovernment possesse the power,

and tiat either courtesy to the British Government or the interests of our own renders an ex-
press grant or extension of the pivileges asked fer prôper or advisable, it is, trusted that it

1l be grnnted only with conditions that will render hose who use the fiaheries amenable to



such laws as may be enacted for the regulation of those fisheries, and liable for such equiva
lents as may be imposed upon them, equally with all others for such liberty, byour territorial
leg islators."

It appeared, however, as may be seeu by a reply*to an inquiry from
the Governor of the Bahamas (see his letter of 27th January,1832),that:

There is ne law or regulation in force to prevent vessels or craft of any description, be
longing to citizens of the United States, fron ishing on the Bahama Banks if they think
proper.--b., p. S.

In case it may be thought that there was anything in connection
vith the wrecking business which was cousidered objectionable, refer-
ence may be made to the letter of J. D. Westcott, United States Senator,
hereinafter referred to, in which he says:

The wrecking or salvage business is as fair and honest a calling, and as meritorious as
nuy pursued in the country, and it deserves encouragement and protection as much as anry,

In a letter, (lateid 31st May, 1847, J. D. Westcott, United States
Senator, addressed to Mr. Buchanan, the Secretary of State, as follows:

The files of your Department wil show that more than once the British Government, at
the instance of the Bahamian colonial authorities, have sought te get from the Federal Gov.
crnment of the United States permission to participate in thesA employmonts in our waters
and on our coasts ; and have represented the inatter as trifiing and unimportant. It is not
so. If you will refer te the files of your Department-[ think in 1831 or l832.you will find,
in -my handwriting, an elaborate communication troin the then Governor of the territory of
Florida, in answer to a letter from Mr. Livingston, Secretary uf State, upon this subject. The
British Minister had made application for permission to the Baharnians to fish and catch
turtle on our coaste, which was remonstrated against by the Executive of Florida in decided
terms. l Florida it was vell understood that the permibsion, if granted, would afford an
opportunity te the Bahamians to inteîfere in the business of wrecking on our coasts. In
stances have occurred since the cession, of vessels wrecked wtithiu our juriadiciion, and being
aided by Bahamian wreckers, the property bas been taken te Nassau for adjudication of the
salvage. The Bahamians have been continually seeking to edge thomselves into this busi.
ness, which was a source of great profit te them before the cession. All the efforts te get
permission te fisli and turtle, &c., are with an eye to participation in wrecking on our coaste,
or in our waters. It cannot be expected that our citizens should acquiesce in a permission
ta foreigners te thus interfere in business, that upon legitimate and well settled principles,
belongs exclusively ta citizens of the United States.

NECESSITY FOR EXCLUDING FISIHINO VESSETLS

It is thought that many of the reasous given to show the necessity
for the exclusion of the Bahama fishermen from the coasts of Florida
will apply to the case of the exclusion of American fishermen from terri-
torial waters, except when entering for one of the four purposes mon-
tioned in the Convention of 1818.

The necessity for such exclusion from fishing limits is easily demon-
strated. Why did the framers of the Convention of 1818, in the some-
what exceptional and extreme case of fishing vessels being obliged to
enter our bays and harbors for refuge or repairs, for wood or water,
take the precaution to guard the conditions of that entry with a provi.
tsion that they should be " subject to such restrictions as should be
necessary to prevent them taking, drying or curing fish therein or in
any other manner whatever, abusiug the privileges thereby secured to
them?" And if the entry in such an exceptional case was so carefully
provided for, and the danger of clandestine fishing and abuse and en-
croachment so specifically anticipated, how much greater ws the neces-
sity for prohibiting altogether fishing vessels from entering territorial
'waters, except when in distress, or in want of wood or water ? To
concede to them the privilege to enter for bait or supplies, or to tranship
cargoes, without stipulation or regalation, would completely nultify the
renunciation of the lJuited States in respect to fishing. Perhaps, from the
British staudpoint the history of the Convention and of the north-eastern
fisheries has justified the anticipation of abuse.



WiLh respect to all laws relating to game, the revenue or the fish-
eries, where great difficulties beset the detection of thoir infringement,
every possibility of violation must be prevented. The preliminary steps
to infringement must be guarded against. To allow fishing vessels,
with fishing implements on board, inside of the fishery limits, is but to
allow them to fish. It would be impossible to prevent abuse. The
difference between the off shore and bank fishing vessels, and the
inshore fishing vessels, is not easily noticed at a distance. The constant
access to harbors of large fleets of vessels throughout the whole fishing
season, rendors impossible the thorough administration of the revenue
laws of the country. The cost of a marine police would be too great;
the inconvenience of ensuring a regard for the rights and laws of the
nation would be too burdensome.

In 1887 the Legislature of Nova Scotia suggested a few of the diffi-
culties. The following appears in its records

The committee further report that the construction of distinguished lawyers and the
legitimate construction of the convention is, that the citizens of the United States cannot
conduct their lishing within three marine miles of the headlands of the coast of Nova Scotia,
and have no liberty to enter the baya, harbors or creeks thereof except for .helter and ta
purchase vood or obtain water, and only thon on proof of having left their own ports suffi.
ciently supplied for the voyage, yet on enquiry and hoaring evidence it is proved beyond ail
doubt, by witnesses of unquestionoble character, that the fishing vessels of that country
resort to our shores with as little concerm as they quit their own; that contrary to the ternis
of the Convention, they purchase bait from the inbabitants, and in many instances set their
own nets within the harbors of the Province, and on various occasions have, by force, coerced
the inhabitants to submit to thoir encroachments, and they land on the blagdalen Islands
and pursue the fishery therefrom as unrestricted as British subjects, although the Convention
codes no such right. The consequence following in the train of these open violations of a
solemn treaty are illicit trade, destruction of the fishery by the means of conducting it,
interruption of that muntual confidence which ought always to exist between the merchants
and fishermen of a country, inducing the former to supply and the latter to make payments
with punctuality, and finally the luring from our shores, by means of bounties, the youth of
our country te their employment, reducing our population and impoverishing our Province,
while they auld strongth and vigor to their own, for proof of which your committee refer te
the documents hereto annexed and numbered from I to 3.-Nova Scotia Journals 1837,
App. No. 75, p. 3.

And the House of Assembly of Nova Scotia in 1851, adopted a report
containing the following language in respect to a very limited area
affected by the granting of liberty of passage to American fishing vos-
sels through the Straits of Canso, viz.

When tliatnecessity does not exist,it would be unwise any longer to permit American fisli.
ing vessels to pass through the Gut of Canso, for the following, among many other rossons which
cou!d be given, if necessary : In the month of Outober, the net and seine fishery of mackerel
in the Bay of St. George is the most important ta the people of that psrt of the country, and
requires at the bands of the Legislature every legitimate protection. Up to this periodAmerican fishermen, using the passage of the Out of Canso, go froin it into 8t. George'F Bay,
and net only throw out bait to lure the fish from the shores where they are usually caught by
our own fishermen, but actually fish in al parts of that bay, even within one mile of the shores.
It is also a notorious fact that the An.erican fishing vessels in that bay annually destroy
the nets of the fishermen by sailing through thema and every year in that way do injury to
a great extent-and this upon ground which they hâve no right to tread. Remonstrances
have therefore been made to the Americait Governmont against such conduot; but the
auswer bas invariably been. to protect ourselves in that respect. Had the United States
Government adopted suitable measures to prevent its citizens from trespassing as before
mentioned, it would not be necessary for this begislature to put any restriction on their use
of the passage in question: but as the onus has been.thrown upon this Legislature, it is clearly
its duty to adapt the Most efficient and least expensive means of protection. If the privilege
of pas-age is exercised through the Gut of Cano and the bay in question, it is next to impos.
sible to prevent encroachments and trespases upon our fishing grounds by American citizens,
as it would require an expensive coast-guard by night and day to effect that object, and then
only partial success would result. It would be unreasonable to tax the people of this country
to protect a right which should notbe itivaded by foreigners, and which can only be invaded
and encroached upon by Our permitting foreigners to use a passage so which they are not
entitlec. Without, therefore, any desire unnecessarily to hamper American citizens in the
enrjoymentof that towhich they are justly entitled, yourcommittee consider it their imperative
duty to recommend such meaures for the adoption of the Bouse a will in the most effectual
way protect the true interests of this country. The outlay necessarily required to watch
properJy the operations of foreigo fishing vesssel.in the Bay of St. George, so as to prevent
encroachment, amounts to a prohibition of its being accompiished: and it therefore becomes
indispensable that such vessels be prohibited fromt passage fkrougA the Gut of Canso. The
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strait will abvays be, to vessels of all classes, a place of refuge in a storn, and American
fishing vessels will be entitled to the use of it as a harbor for the several purposes mentioned in
the treaty. It can be visited for all these purposes without a passage thrnughl being pernitted ;
and yrur committee therefore recoinmend that an Act be pwed authorizing the 4overnor,

by and with the advice o bis Executive Council, by proclama i either to imp- a tax uponl
foreign fishing vessels for sucb amount as may be provided in the Act, or to prohibit the use
of such passage altogether....32nd Congress, 2nd Sess.

A inemorial was transmitted to the Imperial authorities dated Sep-
tember 2, 1852, in which the following paragraph was contained:-

By the ternis of the Convention of 1818, the United States expressly renounced any riglt
of fishing within three marine miles fron the coasts and shores of these colonies, or of entering
their bays, creeks and harbors, except for shelter, or for wood and water.

If this restriction be removed, it must be obvious ta Your Excellency that it will be
inpossiihle to prevent the Am-ricans from using our fishing grounds as freely as Our own
lih.nntrmen. They will lie permîitted to enter our bays and barbare, where and at all times,
unlessormed vessels are present in every harbor, they will not only fish in comnn with our
fishermen, but they will bring with them contraband goods to exchange with the inhabitants
for tish, to the great injury of colonial traders, and loss to the public revenue. The fish
obtained by this illicit tralfic wli then be taken to the United States, where they will he
enterel as the produce of the American fisheries, while those exported fron the colonies in
a legal manner are subject to oppressive duties.-Sabine, p, 450.

If the necessity for exclusion and for imposing guards upon the
access to territorial waters existed in 1818, how much has that necessity
increased ? Thon large areas of our coasts were almost uninhabited;
now we have a greatly increased population, and a greatly increased
trade has sprung into existence. The use of our territorial waters and
shores by the citizens of another country, always a serious matter to
the subjects of the Crown of Great Britain, would now be a positive
inconvenience and a burden. Competition and rivalry, which existed
slightly in 1818, have increased as the industry has increased, and while
the industry has increased the necessity for vigilance has become greater.
A higher tariff has enhanced the difficulties of administering the revenue
laws. The nations possessed of fisheries are making more stringent
regulations in regard to them, and while the untenable claims in respect
to extended limits fron the shore are necessarily now abandoned, the
exclusive enjoyment of the fisheries, and rights pertaining thereto, are
more firmly insisted on.

Exclusiveness becomes more necessary as competition become more
active and the people of lie United States have not been slow to apply
this principle in regulating the terms on which others eau have access
to their markets, while they complain of its application to the fishing

grounds of a neighboring country, whence the supplies for those
markets have largely to be drawn.

THE STATUTES.

At the first session of the British Parliament, after the ratification
of the Convention of 1818, the Act 59 Geo. III, chap. 88, was passed. It
is entitled " An Act to enable His Majesty to make regulations with
respect to the taking and curing of fish on certain parts of the coasts of
Newfoundland and Labrador, and His Majesty's other possessions in
North America, according to a convention made between lis Majesty
and the United States of America." It was assented to on the 14th June,
1819. It is already set ont verbattin in this memorandam.

Up to 1886 no orders had been made by His Majesty in Council,
and no regulations had been made by the Governor of any North



American colony under an Order in Couneil, although section 3 of that

Act authorized such orders and regulations. The provisions of the con-

vention, it will be remembered, contemplated and authoried the

making of such restrictions as might be necessary to prevent the United

States' fishermen from taking, drying or curing fish in the said bays or

harbors, or in any other manner whatever abusing the privileges
reserved to them.

It was also thon found, that, since the Imperial Act did not desiguate
the persons who were to make the seizures, the statute was liable to be
evaded and the fishery carried on contrary to the terms of the convention.

In Nova Scotia, where its provisions had been most frequently
violated, the necessity for such regulations and restrictions first became
apparent. On the 12th day of March, 1836, an Act was passed, entitled,
"An Act relating to the fisheries and for the prevention of illict trade in
the Province of Nova Scotia and the coasts thereof,-Acts of 1886, 6
Wm. IV, c. 8 (N. S.) The preamble is in the following terms:-

whereas by the convention (made between His late Majesty King George the Third
and the United States of America, sinedl at 'London, on the twentieth day of October, in
the year of our Lord one thousand eght hundred ard eighteen) and the statute (made and
passed in the Parliament of Great Britain in the fifty-ninth year of the reign of His late Majesty
King George the Third) all foreign ships, vessels, or boats, or any ship, vessel, or boat other
than such as shall be navigated according ta the laws qf the United Kingdom of Great
Bri tain and Ireland, found fishing, or to have been Lhing, or preparing to fish, within certain
distances of any coast, bays, creeks, or harbors whatever, in any part of ais Majesty's
dominions in America not incluied within the limits specified in the first article of the said
convention are liable to seizure ; and whereas the United States did by the said convention
renounce forever any liberty enjoyed or claimed by the inhabitants thereof to take, dry,
or cure ih11 on or within three marine miles -of any of the coasts, baya, creeks or
harborn of lis Britannie Majesty's doninions in America, not included in the aboave-
mentioned limite: Provided, hoieper, That the Americau fishermen should be admitted to
enter such baya or harbors for the purpose of shelter and of repairing damages .therein, of
purchasing wood and of obtaining water, and for no otherpurposes whatever, but under such
restrictions as might bie eèesssary to prevent their taking,drying, or curing fish therein, or in
any other manner whatever'abusipg the privileges thereby reserved to them i and whereas no
rules or regulations have been made for such purpose, and the interests of the inhabitanta of
this island are materially impaired ; and whereas' the said Act does not designate the persons
who are to make such a seizure as aforesaid, 'and it frequently happens that persons
who are to make such seizure as aforesaid, infringing the *articles of the convention
aforesaid, and tue enactmentsof the statute aforesaid. on being taken possession of. profess to
have come within said limite for the purpose of shelter and ropairing damages therein, or
to purchase wood and obtain water, by which the law is evaded, and the vessels and cargoes
esoape confiscation, although the cargoes may be evidently intended to be smuggled mnto
this Province, and the fishery carried on contrary to the said convention and statut5'

The Act is in the same terms as the Act passed by the Dominion of
Canada immediately after the Confederation, 31 Vie., eh. 61 (Canada),
and is given in substance in the introduction to this memorandum.

By the 18th section ofthe Act of Nova Scotia, it was enacted:-
That this Act shall not go into force or be of any effect, until His Majesty'a assent shall

be signified thereto, and an order made by His Majesty in Council, that the clauses and
provi.ions of this Act shall be the rules, regulations and restrictions respecting the fisheries
on the coasts, baya, creeks or harbors of the Province of Nova Scotia.

This Act received the asstnt and ratification of His Majesty by an
Imperial Order in Council 'which will be found in the Nova &otia
Journals oj the House of AssebIy, 1831, Appendix 1, page 2.

Another Order of His Majesty in Council, dated 15th June, 1836,
was made declaring that ‡he clauses and provisions of this Act of the
Province of Nova Scptip,, 0apter S of the Acts of 1836, should be
the rules, regulations gaid restripti9ns Xespecting the fisheries on the

coasts, bays, creeks .or þgrbors of Nova Scotia (Ibid, p. 8); notification
thereof was duly gazetted in the Province.



This Order in Council, and the regulations under il, aire referred to
in the opinion of the law oflicers of the Crown of 25th September, 1852,
and also in the opinion of Cth August, 1853, already set ont.

The Orders are in the following w'ords:-
At the Court at St. James, the 15thJune, 1836.

Thie King's Most Excellent 3xajesty.
IArd Chancellor, Lord John Russell,
Lord President, Viscount Palmerton,
Lord Privy Seal, Viscount Melbourne,
Lord Steward, Lord Ilalland,
lArd Chamberlain, lord Glenelg,
Marquis of Winchester, Mr. Poulett Iiompson,
Earl of Albermai le, Sir John Hobhouse, Bart,

ari of MiIto, Mr. Chancellor cf the Exchequer.
II'herea, te iovemrno cfls Majeâty'a Province of Nova Scotia, with te Council and

Asseanbly of thé &aid Province, <lid, in the montît of Mitrcb, 1836, pais an Act, which has
Ieen tranamitted, entited as foVlosos, viz.Pr

. .An Act relatinV to the Fisheries, and for the preveltion f ,llicLT le, ithe
Province of Nova Scotia, and the Coast& atii 1.arbor t1erendt

And wbereas, the maid Act bau heen referred to the ~Cniittec of 1 ordo of fls miqestty's
Most H[onîorable Privy j'iuncil, appointed for t lie conideratici of &Il friatters relatng to
Trade and Foreign PM. ra.ons, and tCh id Coinmittee have rellorted as their opinion t
ilis à)ajesty Liant Lb. saku Uct sbould receive fils Maj*esty's I;pecial Contiruation; Dis. Majesty

Wvag thereupon, this dy, poaased hy and Mit the avice of Noâ Privy Cotincil, to declare bi
Special Confirmation a the sai Act, andi the samn lt hereby pecial confirAted, r ticid, and
fiN 6.lly enacted accordingly. hereof the Governor, Leutenant Goyornor or Commander ine.
Chiet cf HisMajesty's Province f Nova Seotia, a for flic ine being, anre ao otfer persons whom
it Hay concern, ar ta take notice and govern thecnselves accordinfly.

A t tre C o u rt a t S t. J a m e s, ;h e a n th e J ly , 18 3 6. m itt e h v E a t e i p i t

'ho M Naes Moat Excellent Majecsty.
Lprd ChanceliAr, Lord John Rudeli,
i ord Steward, Viscount Palmerton,
o i rd Chamberlain, Viscount Meibourne,
Marquis cf Winchestyr, Viscuit Eowick,
Ear! of Albermarle, Lord Glenelg.
Earl of Minto,

Whîereas, by an Act, passed by the Licutentait Governor, Coutcil and Assembly, of the
Province of Nova Scotia, on the 12th day of March. 1836, entitled : "An Act relating to the
,sherie and ta: the prevention of Illicit Trade in the Province of Nova Scotie. and the
C,:sts and liarbors thereof, it is amongst other things, enacted, that the said A ct shall net
go into operation or be of anv effect until lis Majesty's Assent shal be aigned thereto, and
an Order be made by Bis ajesty, in Council, thaît tie clauses and piovisions of the said Act
shall be the rules and regulations respecting the fisheries on the coaste, baya, creeks or
harborsof the Province of Nova Sctia: And whereas, ils Maojesty bath, by an urder li
Coucil bearing date the Itht June, 136, signified llis Royal Assent to the aforesai.1 Act by
specially contirming the samei And whîereas, it is expedient that in pursuance of the said
recited enactment, the rules, regulations and restrictions respecting the timiseries in te said
Act mentined should be confirmed, His Majesty was this day pleased, by and with the
advice cf is Privy Council, and in purasuance t the salid Act, te declare, and it is accordingly
hsereby declared that the clauses and provisions cf the aforesaid Act shall be the rules, regu.
ations sa restrictions respecting the tisheries n Lte coss, bays, creeks or harbors of the

Province cf Nova Scotiai Whereof the Governor, Lieutenant Governor or Conmanderin-
Ciief of His Majety's Province of Nova Scotia, for the time being, and all other persons
vhom it may concern, are to take notice and govern themaeves accordingly.

(Signed) WM. L. BA'i1URST.

Il Prince Edward Island, in 1848, a similar Act, containiug a similar

preamble, and a clause identical with Section 18 of the Nova Scotia Act,
was passed. This Act will bu found in the Statuites of Prince Edward
Island, 6 Vic., ciap. 14, vol. 1, page 419. This Act recoived the " Royal
allowance " on the 3rd day of September, 1844, and an order was, on the
sane day, made by IIer Majesty in Council declaring that its clauses
and provisions should be the rules, regulations and restrictions respect-
ing the fishories on the coasts, bays, creeks or harbors of the Island of
Prince Edward, and notification of said Royal assent and of the said
order was published in the Royal Ga:ette newspaper of the Island on
the Sth day of October, 1844.-See note Ibid, p. 425.



In New Brunswick, in 1853, an Act of that Legislature was pased,
which is entirely similar to the two provincial statutes just referred to.

16 Vic., chap. 69 (N.B.) In this way, under the terms of the Conven-

tion, and of the Imperial Act 59 Geo. III, chap. 38, regulations were

made for al three provinces.
Upon the Confederation of the provinces in 1867, the Act 31 Vie.,

chap. 61, comprising the provincial Acts, was passed. Its administra-
tion was cast upon the Federal Government to be carried out by
Dominion officials.

Amendments were passed from time to time by the Dominion Par-

liament, that i8 to say, 88 Vie., chap. 61 and 84 Vie., chap. 14. The

original Act and the amendments referred to are set out in this memo-
randum.

The next amendment was passed in 1886. It was reserved by the
Governor General on the 2nd June, 1886, for the signification of the
Queen's pleasure thereon. Royal assent was given by Her Majesty in
Council on the 26th November, 1886; proclamation thereof was made
on the 24th December, 1686. It is in the following terms:-

(49 Vioronra, cuar. 114.)

A N ACT further tk amend the Act respecting flahing by foreign vessels.

Whereas it is expedient for the more effeotual protection of the inshare fisheries of
Canada against intruaion by foreigners, to further amend the Act intituled " An Act respecting
fishing by foreign vessels," passed In th thrty-first year of Her Majesty's reign, and
chaptered 61 :

Therefore lier Majesty, by and with the aivice and conent of the Senste and House of
Commons of Canada, enacts as follows :

1. 'lhe section substituted by the firt section of the Act thirty.third Victoria, chapter
151, intituled': " An Act toanmend the Act respecting fisbing by foreign vessels," for the t' rd
soection of the hereinbefore recited Act, le breby repealed, and the following seotian substi-
tuted in lieu thereof:

4 3. Any one of thé officers or persons hereinbefore mentioned may bring any ship,
vessel, or boat, being within any harb ,r of Canada, or bovering in British waters within three
marine miles of any of the omats, bays, creeks, or harbors in Canada, into port and search her
cargo, and may also examine the master upon oth touching the cargo and voyage; and if the
master or person in command does not truly answer the questions put to him in such
examination, hé shall incur a penalty of $400; and if such ship, vesse4 or boat is foreign,
or not navigated according to the laws of the United Kinglon or of Canada, and sa) has ben
found flshing, or preparing to fish, or to liave been fishing in British waters within thrge
marine miles of any of the coasta, baye, creeke, or harbors of Canada, not included within the
above-mentioned limita, withont a license, or after the expiration of the tern named in the
iast license granted to such ship, veasl, or boat'under the first section of this Act, or (b) tas
en tered sueh tsater jor an ourpose not permitted by trsefy or convention, or by any law of
the United ingdeaM or cf adafor Mhe time being in force, such ship, vessai, or boat, and
the tackle, rtggùg, apparufurniture, stora, and cargo thereofshali beforfeited."

2. T'he Acts mentioned in the schedule hereto are hereby ropealed.
3. This Act shal be oonstrued as one with the said a Act rspecting fshing &y foreign

vessels," and the amendments thereto.

Scamnut.a.

Aele of the Legislature of th. Province of Nova Seotia.

Tear, reigo, and chapter. Title of Act. Extent of repeal.

Revised Statutes, Srd su. Of the coaut and deep.sea fiberles ............................... The whole.
ries, o. 94.

29 Vic. (1866), a. 35-...... A Act to and chapter 94 of th'Reariusd Statutes, "f The whole.
the cout and dup-ea sheries."

Àci of the Legislature of the I'rosian of Ew Brunsmick.

16 Vie. (1853), . 69...An Act relating to the coast fluberis and for the preven. The whole.
tion or ilheait trade.



All of the Acts of Canada relating to this subject are now consoli-
dated, and comprise chapter 94 of the Revised Statutes of Canada.

The foregoing statutes have been sulljected to much crit icismn in the
United States. The Colonial authorities were blamed when the Provin-
cial Aots were passed. It has always been assumed bv the crities that
they were mere Colonial Acts. These Statutes however, were also made
regulations by the King in Council, strictly under the provisions of the
Convention and of the Imperial Act 59 Geo. 111, c. 88. They have
the sanction of the King and his Imperial advisers. Their constitution-
ality and propriety have been guaranteed by the names of Westbury,
Chelmsford, Cockburn, Kelly and Harding, who, when law oflieers of
the Crown, were called upon to advise on them.

CONSTITUTIONALITY.

1. It has been contended that the Acis of Canada in respect to fish-
ing by foreign vessels are ultra vires of the Dominion Parliament. These
statutes and their Provincial predecessors have been in operation so
long, and so many condemnations have taken place under them, that it
would be late to disturb them now. Under " The British North America
Act, 1867," section 91, the power is given to the Parliament of Canada
to legislate in respect to navigation and shipping, sea, coast and
inland fisheries; and the very clause which gives the Parliament of
Canada that jurisdiction gives it jurisdiction over all subjects t lat are
net exclusively reserved to the Local Legislatures. It is quite obvious
that the British Parliament, in passing the British North America Act,
gave the Dominion Parliament power to legislate on this subject. Sec-
tion 132 of that Act does not, in any way, interfere with thisjurisdiction.
It is as follows :-

The Parliament and Government of Canada shall have all Iowurs necessary or proper
for performing the obligations of Canada, or of any province thereof as part of the British
E.mpire, toward1 foreign countries, arising under treaties between the Empire and such for.
eign countries.

It will not be denied that the Dominion Parliament lias, at least,
powers as great as those possessed by the Provincial Legislature previ-
ously te the British North America Act, in regard to this subject. The
statute of Nova Scotia (1836), which is similar to the Act of Can-
ada (1868), c. 61, was once attacked in the Court of Vice-Admiralty at
1lalifiax, on the ground that the Provincial legislature had no power te
niake provisions in respect to United States fishing vessels comilg
within the territorial waters of the Province. That iras in the case of the
"Creole," a vessel forinerly belonging te American citizens, which,
-whether to evade the fishery laws or not-in 1818 had been transferred
to a person claiming to be a British subject, resident iii the United States.
She came within territorial waters and violated the provisions of the
Nova Scotia statute.-(See correspondeuce, Nova geotüa Jou rnals, House
of Assembly, 1853, appendix 4,page 153.)

It appears that on a question concerning the nationality, the judge
of the Vice-Admiralty Court decreed that the vessel should be released.
The Attorney General of Nova Seotia, Mr. Uniake, was net satisfied



with the decision and consulted the law oflicers of the Crown in Eng.
land. Their opinion will be found in Forsythe's Constitutional Law, p.
404.

Doco's Connos, 6th August, 18-53.
My Lonn DUKE,-We are honored with Your Grace's commande, signified in Mr. Meri.

vale's letter of the 20th of April lait, stating that he was directed to transmit to us a copy of
a despatch, with its enclosures, received fron the Lieutenant (lovernor of Nova Scotia, sud
to request that we would jointly report to Your Grace whether we agree in the view of the
law taken by the judge of the Admiralty Court at Halifax, in the case of the " Creole," and if
net, in what respect we differ fron it?

Whether, also, it appears to us that such amenduments of the law, as suggested by the
judge in lais letter of the 31st March, are called for or advisable?

We are also honoured with Mir. Merivale's letter of the 4th of June, stating that, with
reference te the Queen's Advocate's letter of the 23rd of April, he was directed by Your
Grace te transmit to us the copy of a further despatch from the Lieutenant Governor of Nova
Scotia, supplying the documents and other information required ta enable us to report our
opinion upon the case of the "Creole," seised for the infraction of the fishery regulations.

in obedience to Your Grace's commands, we have taken the papers into consideration,
and have the honor te report-

That we do not agre with the view of the law taken by the judge of the Admiralty
Court at Halifax, in the case of the " Creole " and we are of opinion that, inasmuch as the
"O recle," although originally a British ship, yet had fallen into the bands of foreigners, and
been altered so as net to correspond with ber osiginal certificate, and not re.registered, and
inaanuch as she was not navigated according te the British navigation laws, she had lest ber
nationality and become a foreign ship. We are further of opinion that the colonial statute
on the subject is valid, for reasons hereafter given by us in our answer te the questions, and
that the '- Creole " was, on these grounds, liable to condemnation and forteiture.

With respect ta the several questions on the case of the ' <reole," framed by Mr. Attor.
ney General LJniacke, appended ta bis letter te Sir G. Le Marchant ment with the papers, we
are af opinion-

1. TIhat, with respect to forfeiture, under 59 Geo. 11, c. 38, although both cases are
equally within the msachief which the Act was intended to guard against, yet, as the language
ai the Act is ambiguous, and as thse Act is cf a :ghly penal nature, we are of opinion thatit,
willnot be advisable to forieit undier it any but foreigu vessels.

2. Een f the Jnperai Ac, 59 Geo. JII, c. 38, ahould be inasaupcient to give Ber Mojesgy
power to imupose all or any of the rules anmd regulaton in guestion (a question which ve need
aloi 1o0 cuider), the authorit of 1h. Local Legislature appears Io us Io be aufleient
tu make them valid in effect, by its express legislagive eactusnti of them. The authority
of the Local Legislature extends (ike tiat of the Imperiail Parliment) over the space oj the
three miles tspon the high senas ne the coast, hcek iss, by the cohity ojf nations, part of
the country to which il i adjacent ; ana ve are of opinion thai, upon this general principle,
and irrespective of the convention, the Imoertai Statute, or the regulations of the Sovereign in
Couneil, the Coloniol Legislature vas legalg entitied to legaslate as il has done relative go the
fisheries, and thal its enaclments are ealid ad binding.

3. We are of opinion that such a vessel i, under the circumstances stated, liable to for.
feiture under the express provisions o the Colonial Statute already referred to.

4. We are of opinion that the effect of 8 and 9 Victoria, c. 89, is controlled by 12 and 13
Vic., o. 29, s. 17, and that it is no longer neesary that the owner of a vessel shall be resident
within the Queen's dominions in order to satisfy the requirements of the Britismh navigation
laws.

5. The master in ail cases, and besides the mater, either three-fourths of the crew, or
one seaman te every twenty tons, Ly the 12 and 13 Vio., c. 29, s. 27,must be Britishî subjects.

6. A foreign fishing veusel duly regiatered and manned as a British vessel, may legally
prosecute the tishery, s sugested, by virtue of 12 and 13 Vie., c. 29.

7. Such a shsip wdll be liable to forfeiture and condemnation, if deficient in any require.
ment absolutely necessary to her nationality-as, for instance, if she be net registered or
navigated as a British ship i but the will not be liable ta forfeiture for deficiencies in other
points of mure regulation, which involve only specific penalties-as, for instance, if she bas
net ber tonnage carved on ber beain, or ber name painted on ber stern.

J. D. HARDING,
A. E. COCKBURN,
RICHARD BETHELL.

lis Grace the Duke of Newcastle,
&c., &c., &c.

If it is admitted that the Provincial Legislature had the power to
pase such enactments in reference to the territorial rights of the Province
then that power was subsequently given to the Canadian Parliament,
and the same .Act passed by it ts binding. United States'vessels coming
within the three-mile limit are liable to its penalties if they infringe its
provisions.

In the case of " 'le Annapolis-The Johsanna Stoll," 1st Lushington's
Admiralty Reports 29, the Right Hon. Dr. Lushiugton held that " within
"British .urisdiction, niamely, within British terrtory, and at sêa within
"three miles from the coast, and within ail British rivers, inter fauces, and
" over foreigners in British ships, 1-apprehend that the British Parliament



" has au undoubted right to legislate. I am further of opinion that Par-
" liament has a perfect right to say to foreign ships that they shall not,
"without complying with British law. enter into British ports, and that
"if they do enter they shall be subject to penalties."

When the British Parliament delegated to Canada the power to pass
laws on all subjects which were not expressly assigned to the Provincial
Legislatures it gave the pow'er to pass the Act now under consideration.

These Acts do not take away the rights which American citizens
possessed under the Convention and are not in conflict with its terms.
They regulate procedure in a certain class of actions arising out of
violation of the statute. That procedure may militate against the interests
of American fishermen, because it prevents them to some extent from
violating the provisions of the convention with impunity. The pro-
vision for forfeiture is against their interests, but without such a provi-
sion the convention would be ineffectual.

If the provisions as to procedure are invalid, then it cati with equal
reason, and on the same grounds, be held that the provisions of the
statute vith regard to forfeiture are equally invalid. Such a contention
would be manifestly absurd. These sections May be inconvenient for
persons violating the statute, but they are provisions which we have
adopted in our revenue laws with respect to our own citizens, and
-which the United States have to some extent adopted in their revenue
laws. They prevailed in Great Britain and in the United States when
the Provincial Acts were made, and as the parties to the convention
must have foreseen that some procedure should be enacted to make the
treaty effective, they no doubt contemplated a procedure used in a
class of cases most closely resembling cases to arise for an infraction
of the convention-a procedure applicable to seizures and proceedings
in rem.

This matter of procedure in our own courts is one in respect
to which American citizens have no more right to complain than they
have i-n respect to any procedure. They might as well say that we have
no right to have any procedure at all, or that we cannot regulate our
procedure in any way whatever, as to cases in which foreigners are
parties. Admit that we may create courts and that these courts may
entertain juriediction in cases of violation of the Convention, and the
right to a procedure must be admitted, It is not for the citizens of the
Uinited States to complain. They have carried the law respecting
attachments, proceedings in rem, and constructive service far beyond the
bounds of anything in British or British Colonial legislation.

There is no doubt a misapprehension as to the true position of the
dependencies of Great Britain, involved in the contention made by some,
that Great Britain, beiig the power with whom the treaty was made,
has no right to delegate any powers of legislation which remained to
her for the purpose of regulating the fisheries or restricting thG abuse of
the privileges reserved to the American fishermen, and that the creation
of Colonial Legislatures with authority to deal with such matters was a
mere delegation of powers. The Sovereign is and always has been
vested with the executive government of each colony as well as of the
parent country. The public olicers of the colony are Her officera,



appointed by ier representative, by virtue of Her prerogative, or of
Statutes in that behalf, and are commissioned in Her name. The laws
for the United Kingdom are made by Her Majesty " by and with the
advice and consent of the Lords Spiritual and Temporal and Commons";
the laws for Canada are made by Hler Majesty " by and with the advice
and consent of the Senate and House of Commons of Canada."

CRITICISMS OF THE STATUTES.

2. The Statutes have also been criticized as "harsh and unjust."
Three of the provisions of the Canadian Act have been particularly

complained of by the United States, viz. :-
(1.) That which throws the burden of proof on the claimaut of the

vessel, where the legality of the seizure is in dispute.
(2.) That which prevents an action for damages being broixght where

there has been an illegal seizure, until one month after notice in writing
has been served on the seizing officer of an intention to sue.

(3.) That which limits the bringing of an action for au illegal seizure
to the period of three months.

The Canadian Act of 1868, section 10, chapter 61, casts the burden
of proof upon the claimant. What takes place in these and all revenue
cases is this : The law provides that if the master or crew of a vessel do
certain things, the vessel shall be forfeited. A seizure is made and the
claimant makes his claim ; thon the legality of the seizure is to be tried.
Of course the forms may be similar to those in an ordinary action between
plaintiff and defendant, but the question to be decided is the legality of
that seizure. Was it a case in which the officer was authorized to make
the seizure, &c? In all such cases the burden is placed upon the claimant
of proving such illegality.

A similar section, with a proviso annexed, will be found in the Re.
vised Statutes of the United States, 172, section 909:

In suits or information brought where any seizure is made pursuant to any Act provid.
ing for or regulating the collection of duties on importe or tonnage, if the property is claim.
ed b'y any person, t he burden of proof shal lie upon such claimant ; provided that probable
cause is shown for such prosecution to be adjudged of by the court

By English decisions, under a section similar to our own, it has been
held that notwithstanding its provisions, a primd facie case must be made
ont by the prosecutor, so that the terms of the Canadian section are more
favorable to the claimant than if the proviso were added, which is cont-
ained in the United States provision. See " The Beaver," 1.Dodson, 152.

Section 909, Revised Statutes of United States, p. 172, has existed
since 2nd March, 1799, and upon it numerous decisions have been
given.

The first case is Locke vs. the United States, 7 Crancht 839, when a
seizure under circumstances which warranted suspicions was upheld.
Pinkney, who appeared for the United States, said:

The claimant bas aufilcient notice that the United States mean to rely on the generai
ground of suspicion and on the shifting of the onusprobandi and must come prepared to
remove the suspielon. 0f what use la the provision respecting the onus probandi if the law
was so before ? It is perfectly nugatory iflprobable cause means prima facse evidence. It
must mean something les than evidenceit means reasonable grounds of suspicion.

The Court on giving judgnent said:
The circumstances on which the suspiaion is founded, that they have been landed with.

out a permit, are: (lot) That the-whole cIrgo,ni fact, belongs to the claimant, and yet was
shipped in Boston in the names of 18 different persons, no one of whom had any interest in



it, or was consulted respecting it, and several of whom ha 4 no real existence. (2nd) That
no evidence exists of a legal importation into Boston, the port from which they were shipped,
ta Baltimore, where they were seized. (Ird) That the original marks are renoved and others
substituted in their place.

Those were the grounds of suspicion; then the judge continues
These combined circumstances furnish, in the opinion of the court, jist cause to su-pect

that the goods, wares and nerchandise against which the information in this case was filed,
have incurred the penalties of the law, but the counsel for the claimant contends that this
is not enough ta justify the court in requiring excalpatory evidence from hia clients. * Guilt,"
lie says, " must be proved before the presumption of innecence can be removed." The court
does not so understand the Ae of Congress. The words of the 7 lst section of the Collection
Law which apply ta the case are these.

Then follows the clause which is now Section 909, Revised Statutes,
United States:-

It is contended that probable cause meansprimâfacie evidence, or, in other words, such
evidence as, in the absence of exculpatory proof to justify condemnation. Thtis argument has
been very satisfactor.ly answered on the part of the United States by the observation that
ibis would render the provision totally inoperative. It may be added that the term " pro.
bable cause," according ta its usual acceptation, means less than evidence which would
justify condemnation; and in all cases of seiiure, lias a lixed and well known neaning. It
imp o rti a seiz ire made utder circumstances which warrant suspicion. In this its legal
sense the, nourt mîust understancl the term ta have been used by Congress.

The iext case is the " Luminary " reported in 8 Wheaton, 407. In
that case a mr= suppréssion was held to make out a prima facie case
and to justify the court in giving judgmaent of condemnation. The
headnote is as follows:-

Under the 27th section of the Registry Act of 31st December, 1792, circuistances of
suspicion sufficient in the judgment of the court ta call for an explanation being shown, and
the claimuant having it in hi% power. by the production of documents, ta make a clear case
either for the Goverument or himself, and refusing ta produce these documents, the vessel
was condemned.

Mr. Justice Story, in the judgment in that case said
The suppression, therefore, justifies the court in saying that the United States have made

out a primâJacie case and that the burden of proof ta rebut it rests with the clainiant.

In Chas. Clifton vs. the United States, 4 Howard 252, the defendant
was obliged to bring, in support of his defence, the best evidence in his
possession.

Then there is the case of " Cliquoi's Champagne," 8 Wallace 114,
where the judge recognized the "I rule of onus probandi as a permanent
feature of the revenue system." He says:

By the legislation of the United States it is established that in revenue case rhere the
(overnment lias shown probable cause, the unus probandi or burden of proof is on the part
of the claimant to prove the facts necessary ta be shown in his defence. Under that rule of
law, or rather provision of the statute, I am bound ta say that in my opinion, the United
States have proved probable cause, and it is for you ta say whether the claimants thenselves
have made out their defences.

"The John Cri/in," 15 Wallace 29, was a decision of the Supreme
Court of the United States, and the section with which the Court was
dealing was section 71 of the Act, 1799:

'l bat in actions, suite or informations ta be brought where any seizure shall be made
pursuant ta this Act, if the property be claimed by any persaon, in every such case the onus
probandi shall be upon the clamant.

In that case there was a conflict of testimony. It was a case of seizure
of cigars, and the captain testified:

'Tat the cigars weri not on board with his knowledge or consent, and he believed that
they were not there at al. Ie admitted au interview with Albern, in Havana, or somewbere
elae, in regard ta a trunk and barrel package. le equivocated about the authorhip ofl te
letter produced by Albern. saying that lie could not say that it was written by him i that it
inight have been written by him, that it looked like bis writing. Be nowhere denied tha
lie wrote it. Ie attenpted to explain it by saying that, it might possibly bave referred to lis
having sent these things on board ci another vessel, not his, as a service to Albern, to let hi
know that they were there, but with no knowledge that.they were ta be landed without pay
ing duty. But he did not speak of this with certainty, nor did he give tie ne of the othe
vessel on which he might have sent the cigars. The receipt of the money froan Albern hb
wholly denied.

Mr. Justice Miller, in giving the decision in that case, speake of t
primafacie case having been made out.



The case of Ten Hogsheads of Rum, 1 Gallison's Reports, p. 191,
decided by Mr. Justice Story, was a remarkable decision. The rm
had been imported from the British West Indies into the United States,
but had been seized because it was of the " growth, produce or manu-
facture " of a colony of Great Britainr

The section in question (s. 909) was apparently not applicable. The
court said:

It bas been supposed that the onus probandi is not thrown upon the claimant in pro.
ceedings in rom, unles in cases within the parview of the 71st section of the collection of
Acta of 2nd March, 1799, chap. 128 (now 'sec. 909, Revised Statutes). But I incline to the
opinion that the provision aliuded t is but an extenson of the rules of the common law. Be
this asit nay, whenever the United States makes out a case prima facie, or by probable
evidence. the presumption arlsing from it will prevail uniess the claimant completely relieve
the case from diffioufty. l the present ease I think the United States bave prima facie
maintained the allegations of the information. The burden of proof of the contrary, there.
fore, resta upon the claimant. Ho and he only knows the orign of the . If ho does
not attempt i, but relies upon the more absence of conclusive, irrefragib proof, admitting
of no possible doubt, ho claims a shelter for defence which the laws of the country have not
hitherto been supposed to acknowledge.

In respect to the other two provisions, contained in the Canadian
statutes, which are complained of, it is hardly necessary to explain that
they are borrowed froin similar provisions in the former revenue laws of
the Provinces, and subsequently of Canada.

The following provisions in the law of the United States seem to be
quite as " harsh and unjust " as those complained of, viz.: Revised Stat-
utes, sections 928, 938, 942, 969, 970, 911, 915, 8214. Under these laws
it would appear,-

(1.) In cases of seizures under the revenue laws, if any person ap-
pears and claims the property seized, he muet give a bond to defend the
prosecution thereof, and to refund the cost in case he shall not support
his claim.

(2). In order to obtain a release of the property an appraisement is
made, and a bond with one or more sureties for the payment of a sum
equal to the appraised value muet be given.

(S.) l all suite for pecuniary penalties, except where imprisonment
for debt is abolished, the party nmay be held to bail.

(4.) A claimant, if successful, c4nnot recover costs, or maintain an
action for damages against the person who wrongfully made the seizure,
nor against the prosecutor, if the court certifies there was probable cause
for the seizure.

(5.) If ho does bring an action for damages against the seizer, or per-
son assisting, and is non-suited, or has judgment rendered against him,
ho muet pay double costs.

(6.) If judgment for a penalty or forfeiture be given against a defen-
dant ho pays coste; but

(7.) If ho succeeds in the suit, and the informer is an officer of the
United States, authorizcd to prosecute, he does not recover costs, if the
court certifies there was probable cause for the prosecution.

It is unnecessary to vindicate such laws after an existence on the
statute books of both countries for so many years. The necessity for such
provisions, to prevent infractions of the revenne laws and to secure their
proper administration, has long been' ,stablished. Difliculties of detect-
ing frauds, of procuring proof, o'r protectin.g officers in the bond Jide
administration of the laws, of cpnpelling îhe injured person to move



promptly, while the proofs may be obtaiued, have compelled the Legis-
lature to adopt such deviations from the ordinary procedure. Aid if
such provisions are justifiable in the administration of laws to prevent
smuggli ng and other infringements of the Cnstoms laws, why should
they not be applied to seizures for violation of the municipal regula-
tions of the country in respect to its fisheries ? The law is administered
in much the same way. The difficulty of detecting infringements and
the necessity of protecting officers in the discharge of their duty are
quite as great in the one case as in the other.

The power to make restrictions to prevent the abuse of the privi-
leges reserved by the Convention muet have been reserved for the
purpose of makiug the Convention effective. A statute muet have been
contemplated, for without a statute it was clearly a dead letter. Pro-
cedure muet have been contemplated, for without procedure the courts
would be helpless to enforce its provisions. This muet have beii clear
to the minds of the franers of that Convention, who were well versed
in the laws of England.

The amendments adopted by the Parliament of Canada, which have
invoked most criticism on the part of those interested in the United
States side of the question are principally these :

(1.) The Act of 1870, 32 Victoria, chapter 15, which dispensed with the
necessity of giving to the suspected vesssel, twenty-four hours, notice to
depart, previously to examination and seizure.

(2.) The Act of 1886, which added to the section providing for forfei-
ture, in cases of vessels " found fishing, or preparing to fish or to have been
fishing" in prohibited waters, an express cause of forfeiture in cases
in which the vessels entered snch waters for any purpose forbidden by
a treaty or convention or by any statute.

The first mentioned amendment was obviously necessary. Vessels
(o not now, as they formerly did, make long voyages to the fisheries, re-
maining about the coasts for months. They do not now, as they formerly
did, tediously wait in the vicinity of mackerel, catching them with
baited hooks. The introduction of the seine has changed the quantity
of the catch, and the speed with which it is taken. The fleet of fishing
vessels has greatly increased and their speed is greater. To attempt to
comply vith the former rule, as to the twenty-four hours' notice, before
examination, would be simply futile ; the vessel would procure her
cargo and be beyond the three mile limit before she could be overtaken,
if indeed she had not gone to another locality in the prohibited waters.
It would be impossible for any marine police, which the Governiment of
Canada could afford, to watch the territorial waters, extending for so
many thousands of miles about our shores and enforce a due observance
of the Fishery Acte, if they were obliged to wait for twenty-four hours
before they put those Acte in force, The original section, it seems, was
borrow ed from the Revenue Laws of England, in which country the coat
line is not extensive in comparison with that of Canada and is welt
guarded. It was applicable to trading vessels bound elsewhere, which kept
hovering about with the apparent design of smuggling. It was
inapplicable at any time to the protection of fishery limits. It rendered



iL necessary for a cutter to confine her attention to one vessel while hun-
dreds might be trespassing in another locality. It was simply impossi-
ble to administer the law as it stood, and Parliament changed it.

In respect to the amendment made by the Act of 1886, there were
never better grounds in any case for the intervention of the Legislature.
If the convention prevented vessels from entering the bays and
harbors within the area thereiu mentioned, the Legislature had the
absolute right to make the provision effective. That amendment did
make it effective ; and it did so in the only feasible way. It is true a
penalty against the master was provided for in the English Act, although
not in the Canadian Act; but such a reinedy was entirely insufficient
Judgment was recovered in the Supreme Court of Nova Scotia against
Alden Kinney, the master of the David J. Adamns," for the penalties in
the Imperial Act, but he has never sinec visited our shores to pay it.
The procuring and serving of process upon the master, with a fast ship
at sea, is out of the question; and the fruit of a judgment against a
fisherman would not, perhaps be abundant. Service was effected in
Kinney's case, only im consequence of his vessel being first detained.
Canada has so far avoided enacting laws for arresting and imprisoning for
such a penalty, or making a breach of fishery laws a criminal offence
and for throwiug into prison helpless seamen who may be doing their
master's bidding. Imprisonment is a remedy more " harsh " and
" uijust " than a proceeding in rem against the offending ship, trespassing
for the benefit of the owner as well as for those on board. Canada, at least,
has not adopted both of these modes of concurrent remedies for enforcing
the laws relating to territorial waters.

But a stronger ground for the intervention of the Canadian Parlia-
ment was afforded. The expression, " preparing to fish," in the statute,
had caused debate. Whether purchasing bait in the harbors of Nova
Scotia, involving a violation of the-convention by an entry into the pro-
hibited waters, was itself a violation or not, evoked discussion. This hap-
pened in consequence of conflicting decisions. The decision of the
Admiralty Judge, Sir William Young, the Chief Justice of Nova Scotia in
the case of the J. H. Nickerson, has been already referred to. It was
there held that procuring bait was a violation of the statutes, and a cause
of forfeiture. Judgo Hazen, a judge of the County Court in St. John,
also sitting as a Vice-Admiralty Judge, had provionsly held that it was
not a cause of forfeiture, underthe statute, to purchase bait, unless it was
purchased with the intention of catching fish with it in the prohibited
waters. The decision of that Judge in the case of the " White Fawn" is
here given.

In the Court of Vice Admiralty.

Judgment of His Honor Judge Hazen in the case of the " White Fawn."
At the last sitting of this Court, Mr. Tuck, Q. C., Proctor for the Crown, applied, on behalf

or Sir John A. Macdonald, the Attomey.General of the Dominion, fora monition, calling upon
the owners of the schooner and her cargo, to showv cause why the White Faws and the
articles above enumerated with her tackle, etc.. should not. be considered as forfeited to the
Crown for a violation of the Imperial Statute 59, George Ill., Cap. 34, and the Dominion
Statutes 31 Vic., Cap. 61, and 33 Vie., Cap. 15.

hle White .Pawn. as it appeoas from er papers, was a new vessel of 64 tons, and regis.
tered at Gloucester, Massachusetto, in 1870, and owned in equal abares by Messrs.'Somes,
Friend, and Smith, of that place;



Tiat by her " Fishery Shipping Paper," signetd by the master and t&en men, the tsual
agreement was entered into for pursuing the Cod and other Fishories, wit h% minute provisions;
for the division of the profits amoig he owinrs, skippîeer, and crow. '1.ese papers and other
iocuments found on board, are ail in lperfect ofder, and not ftle sligltest 'uspicion Canli e

thrownî upon then. 'lh Sîamen's Articles aire dated 19th Novernber, 1870:-On the 24tlh
Nov., 1870, ie arrived[ ait llead larbor, a snuli Bay in the eastern end of Canpobello, in tie
county of Charlotte, in this Province.

Captain Betat, a Fishery Ullicer, in comîmand of thn l'at Lily, a vssel in telic ervico
ni the Domintio, étates that rin the 2th November he was lying with his versel ai Ilen
larbor. $eseral other vessaels, and among themi the White FP', wore lying in thle harbor ;
thait lie went oi board the 1/hile lain : He sites a number of particulas respe-ctinig the
vessel fiom lier papersi, and aids that the iisai vessel, l'hile j'ail, hadi arrived ait end
liarbor on the 24th Nov., and hal been cngaged purchasing freshi lierrings, to be used as bait
in trawl tishing ; that there were on board about 5.0uj hierrînm, whiici liad been obtained and
taken oni board at let'ad 1!arbor ; also 15 tons of ico. and ail the imigateriala and appliances for
trawl tishiig, and that the'# miuater admitted to him that the herring had been obtained at
icad utarbor by him tr the plrpose of being used a bait for fishinig. There are then sono

remîîiarks as to the ai wr beiig deceived as to the fact of the cutter being in the neighiorhood,
which aire nt. iaterial; and, that deponent fitriler -nderstood thiat persons iad been
eumfloyed at IIead 1 arbor ta catch the hîerring for him ; tat lie seized the schooner on the
: tif, i sic), and arri-ed with her the same evening at St.John, and delivered lier on the next
day to the Col ecto' of the V'ustouis.

No reaýon i gven for the delay which has taken place of more than two mnths ini pro
ceedig agaiist t'le vessel, which was seized, as alleged by Captain Betta, for ai violation of
the terms of the 9. onven-tiion and the Laws of Canada; her voyage was broken up, and lier
crew lisperse, ai the tine o the seisure.

lly the nimpuriail Statute, 59 George II., cap. 38, iL is declared that if any foreign vessel,
or person on tboard thereof, shall be found to be fishing, or to have been fishing, or
lèreparing to thl within such distance (three marine miles) otf tle coat, such vesisel and
cargo thall be forfe-i.aIl."

The Doniinion statute, 31 Vic., Cap. 61, as aiended by 33 Vic., Cap. 15, ennots "If
such Joreign vessel is kund fishing, or preparing to fish, or to have been fishing in British
waters, witlhin three marine miles of the coasgt, such vessel, her tackle, etc, anad cargo, sall
be forfeited.

'he 'hite Fawn was a foreign vessel in Britisha waters ; in fact, within one ai the Coun.
ties of this Province when she was seized. It la not alleged that she is subject to forteiture
for having enterd filead larbour for aler purposes than ahelter or obtainting wood and
water. Under Section 111, of tihe Imperial Act, no forfeituro but a penalty can bu inflictod
for such entry. Nor is it alleged that she cominitted any infraction of the Customs or
Revenue Laws. It in not stated that ahe had fisled within the pioscribed limita, or had Le.n
fotund fishing, but that she was a preparing ta tisih," iaving bouglit bait (an article ln doubt
very material if not nîecessary for auccessful flshiig) fron the inhabitants of CaîmpobeHlo.
Assuming that the fact of such purchase estabi isbhae a " preparing ta lishi " under the
Statutes (which i tio not admit), I think, before a forfeiture couhl be incurred, it must be
shown tait ti.i preparations were for an illegal fisli'ng in British. waters hence, for aught
which appears, the intention ot the Master may have been ta prosecutiîg his flshing outside
ni the three.mile limit, in conformity with the 'itatutes ; and it is not for the court to Impute
frand or an intention to infringe tiie provisions f our siîtatutes to any perso., British or
fo cign, in hie absence of evidence of such fraud. lie liad a right, in common with ail oler
persons, t lians with bis vessel through of three mtiles, froni mr coa't to lie fishing groutnds
outside, which lie miglit lawfully usa., and, as I have ulready stated, there i no evidence of
any intention to flai before lie reached sauc grounds.

h'lie conistruction sought to be put upon the statutes by tle Crown ofllcèrs would appear
to he ttuis :- A foreign ve-I3 beuing lu British waters and pgurchasing froi a britisi subtlc
any article which may be tused in prosecuting the fthheriell, without its being shown that iuch
article is to Le used in ulegal fishing in Britlih waters, is liable to forfelturo as preparing L
fish in Brithh waters.

i cannot adopt such a construction. 1 think it harsh and unreasonable, and not warranted
by the words of the staLý tes. It would subject a foreign vessel, which might; be of great value,
as in the present caste, ta forfeitnire, with lier cargo and outiltl, for purchasing (whiile si Was
pirsuing fier voyage in& liritixih wateas, as she lawfully miglht do, withii thre miles ofour
coa-) at a British subject any article, however small in value (a codline or net for instance>
wit htout its being shown that thiore was any intention ai usitng such articles in illegal ilsling
i ilr ah Li waters before'he reached the Ilshing ground ta which &he might legally resort for
liaiaig under the terme o the :etatutes.

I construe the Statuts silmply'thus:-I a foreign reasel is founil-lat, having taken fish;i
2il, ilblg, althoughi no fist have bemn taken ; 3rd, " prepariug ta filhh," (i. e.), w itl lier crew
arrangig lier nets, litneq, and fishing tackle for filhing. thoughi nlot settially alpliedl to ihhing,
in lritimi waters, in either of thoe cases specified in the statutes the f'orfcitture attacles.

I think thie words . prjParing to fish ' were introaucei for the pirpoat of preventing
ttu ei-cape o a foreign vessel which, though with intent of illegal flishing inl British waters,
iai iot, takei fili or eigaged in fflshing by satting hets and lies, but was lseaixçe iii the velry

aut of puttilg ou& lier inues, nets, eto,, into ft water, and so preparing ta fishf. Witiout
thesem a vestel no situateid would escape seisure, inausuchg aé the crew hal ieither cauglit
lishi nor been fouinl tishing.

'Laua<ing this viw of' the Statutes, I am of the opinion that the flacts disiclosed by tihe
ailidîavita <tu not fui inii legat grounds for the einura of te American scihotier White kawn,
by Captalit Ilctat, the coanader of the D-minion vessel Waler 14/y, and do noti mlake ot
a prima laie caise for condemnationà in this Court, of the schooner, ber tackle, &o., tn,i
cargo.

I iay aimi that as tho construction I have put 'upon the Statute differs froi that;
adoptod by tie Crown Uflleers of the Dominion, it is satisfaoWry to know that the jutdgmn.t
ut the Suptue Coui t mauy be obtained ly infiortuation, Gled there, ns the i mprial Act -9,Ueorge III., Cap. 38, gave concurientjurisdiition to that (ourt lu cases of this iature,



It may be well to note that this decision has no bear-
ing whatever upon the construction of the Convention. It was
not strictly necessary for the Judge to refer to that, and he left it un-
mentioned. He did not take the course pursued by Sir William Young,
as lie could have doue,-try to obtain the clue to the construction of
the statute from the obvious terme of the convention which the statate
was passed to make effective. Tho Convention, and the object which
the Legislature had in view in making the enactment, wore not improper
subjects for judicial cousideration.

The judge was mistaken in assuming that the term "preparing
to fish" only included arranging nets, lines and fishing tackle for
fishint- though not actually applied to fishing. Such acte clearly
come within the other expression in the statute " found fishing," and
effect muet be given to every word. At least, if the Legislature had
intended to be so minute it would have used the expression "at-
tempting to fish,". which would aptly express the acte mentioned by the
judge, not the termI "preparing to fish."

In a case reported in 14 California Reports, p. 140, the Supreme
Court of California, presided over by Chief.Justice Field, now of the
Supreme Court of the United States, held that:-

te preparation consista in devising or anrangng the means vecebsary for the commis.
010n of the oftence; while the attempt is the direct novement towards the commission of
the offence after the preparations are made.

Chief Justice Field says :-
The attempt must be manifeated by an act whieh would end in the commission of thé

particular offence but for the Interventton of circunmstances independent of the will of the
party. A purchase of a gun with the intention to shoot la an Illustration of preparation as
distinguished fromt attempt.

If then such a necessary proceeding as obtaining bait is " preparing
to fish," and the Legislature did intend to prevent entering the prohibited
waters for that purpose under pain of forfeiture, it is clear that the judge
was wrong in the chief ground of hie reasoning, viz., the distiuction
made between bait for fishing in prohibited waters, and bait for fishing
outside.

Entering the fishing limits for any purpose other than for one of
the four speeified, was, for obvions reasons, the thing to be prevented,
and what difference would it make in what waters the bait was to be
used ?

After the termination of the Washington Treaty, when it again
became necessary to administer the statutes which had been debated in
the foregoing cases-pending immediately before it was framed-it was
proper to create a remedy for what wa deemed a conflict o decisions in
two courts of equal jurisdiction. A conflict of decisions, or even diffir-
ences of opinion in a divided court, when the reaMon% of dissenting
judges are weighty, have freqüently called forth the intervention of
the legislature. Not only is ParlianeÀt justified in such interference
whon it does not affect existing litigatton, as this statute did not in
any pending case, but it is ils duty to remedy such au evil, and it
does, as it apparently did in this case, adopt what it considered to b
thei more correct ai ohe opposing confntions and by logislation establish
what ws ils original intention althòugh defectively expressed.



If there had been no decision but that of J udge 1 Hazen, it vas obvious,
if lie was correct, that there was a casus onissus and that there was a
necessity for a statutory provision to make effective the negative ternis
of the convention and to impose, as lad been contemplated by its
framers, such restrictions as might be necessary to prevent any abuse of
its provisions. Admit the necessity of protecting fishery liimits whien
fleets of prohibited fishing vessels are near, and the necessity and wisdom
of legislation is admitted.

The day after the convention was ratified, Parliainent might, in
rat: fying and rendering it operative, have plainly said, as the Act of
Canada now doos, that vessels shall be forfeited for violating its pro-
visions.

The statute does not conflict with the words or spirit of the con-
vention, Such a provision had been suggested by the Law officers of
the Crown, in their opinion given September 25, 1852. They had advised
that there could be no forfeitureexcepting for fishing or preparing to
fish, that for other infractions of the convention there only existed the
remedy by collecting the penalty provided by the Imperial Act, which
it is clear was useless, and the remedy given by nature of warning
fishermen off and compelling them to desist from fishing and to depart,
by the exercise of whatever force was reasonably necessary for that pur-
pobe, vhich would indeed, in the words of Edmund Burke, be like
"shearing wolves." The Law officers iad advised, by way of remedy,
that if it should be deemed expedient that a power should be confer-
red to seize vessels in other cases of infringement than those already
covered by the statute. It might be done by Order in Council. Such an
Act, before it received the royal approval, for which this one was spe-
cially reserved, must pass the scrutiny of Her Majesty's advisers. It
seems not out of place to mention this, and on accotuint of it a
passing reference may be made to a despatch frequently cited by
eminent United States authorities. The despatch referred to is that of
Lord Kimberly, Colonial Secretary, to the Governor General of Canada,
of February, 1871, in which the British Government of that day felt
bound to state, that it seened to them an extreme measure, inconsistent
with the general policy of the Empire, to exclude Ainerican fisher-
men from Canadian ports except for one of the four purposes mon-
tioned in the convention,' and that they were disposed to concede this
point to the United States Government, under such restrictions as might
be) necessary to prevent smuggling and te guard against any sub-
stantial invasion of the exclusive rights of fishing which, may be reserved
to British subjects. The answer to the despatch might well be, that no
restrictions to prevent smuggling and to guard against the substantial
invasion of the exclusive rights of fishing reserved te Blritish subjects,
could be adopted, other than that of the exclusion of the United States
fishernen from the limits, for any other than the four specified purposes.

The despatch was a mere suggestion from Lord Kimberly. The
suggestion was met by a remonstrance from the Canmadianl Government,
and has not, in any way, been adopted as part of the policy of lHer
Majesty's Governineut.
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The subjects of Her Majesty who live nearer to the fishing grounds
than those immediately represented in the British Parliament, and
who bear the burden of protecting them against encroachments, and
depend upon them largely for their means of living, perhaps feel more
keenly the necessity of insisting that citizens of the United States should
abide by their national compact.


