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ADVERTISEMENTS.

THE UPPER CANADA LAW JOURNAL,|
MUNICIPAL AND LOCAL COURTS GAZLTTI. |
CONDUCTED BY
W. D. ARDAGH, Barrister-at-Law, and
ROBT. A, HARRISON, BC L, Baroster-at-Law.
IS published monthly in the City of Toronto, at 84 per
annum if paid before Ist March in each year; 35 if paid
after that period; or five copies to one address for £16 per
annum, in advance.

It claims the support of Judyzes, Lawyers, Officers of Courts,
Municipal Officers, Coroners, Mn;,,hlr ates, and all concerned in!
the adminstration of the Law, on the following grounds :— |

1st. It is the only Legal Periodicul published in U. Canada.

2nd. Each number contains Reports of cases—many of
which are not to be found in any other publication.

3rd. Chamber Decizions are reported expressly for the;

Journal. i
4th. Each number contains original articles on subjects of
professional interest.

5th. Euch number contains articles in plain language for
the guidance and information of Division Courts, ¢ lerkq Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support i3 claimed.

6th. Each number contains a Repertory of English decided
cases on Puints of Practice.

Tth. It is the only recognized organ of intercommunication
between Lawyers, Officers of Courts, and others concerned in
the administration of luw.

8th, It is the only recognized medimmn of advertising on
subjects of legul interest.

9th. It circulates largely in every City, Town, Village 'md
Township in Upper Canada.

10th. It exchanges with more than fifty cotemporary pe-
riodicals publiskoad in England, the United States, Upper and
Lower Canada.

11th. It has now reached the socenth year of its existence,
and is steadily increasing the sphere of its usefulness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and itz administration. ,

Vols. I, 1L, HL, IV, ¥.and VI on b ) 24 the six, or |
$§5 for either separately.

The Advertising Chargrs are :—
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i
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|
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One Columm (S0 hine ) per jasae . 1 v o
T Column (49 lines; per issne (38 AN
Quarter Column (20 hiness por 1osae 9 7 6
Lighth of a Column (10 Lincs; por fsene U s v

Dusoess Cand cot exceeding four hises—and subst npllull for oo year, of patd

o advance, unly 6

", C. C”] WETT & C O I’UHtJure Toronto

QUEB]‘A, AGL.\( Y FOR THL ’IR\\\A('II()\ OF BL \I\LSS
WITH THE GOVERNMENT DEPARTMENTS

. J. GIBRBS
AS OPENED AN OFFICE IN QUEBEC Fu.Lt THE TRANS-

I ACTION of the Busmness of Partics, recidingin Uppar Canad
or elsewhere, with any of the Governmant Depatments

Persons desirous of recuring "atents for Lands, or having Clanas
of any kind agnuinst the Gosernment, or reuining any intumation |
cbtainable at The Crown Lands or other Public Oflices, mny e
their business diligentiy attended to by a Resident .\gu;t, withont
the expeuse and inconvenience of a journey to Quebec. Patcuts
of invention taken out.

All prepaid communications, addressed Dox 336, Post Office,
Quebec, will receive immediate attention.

October, 1859, J GIBBS.
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DiprarteNT ¢F Crow N Lasos,
Quiliee S8 Octolar, 1801

NTOTICE is hereby given that those lois in the townsbnp of
i Protm, in the County of Grey, UL C remaimung unoc-
cupied and unimproved, the purchase «f which shall not be
completed within three months from the date hereof, will be
resumed and again offered at public sale.

Occupants of lots must furmsh evidence of their improve-
ments to the Ageut of the Department at Duzhaw.

P. M. VANKOUGHNET,

10—G in. Commissioner,



ADVERTISREMENTS.

e

Crowy LANDS DFPARTVENT,
Qucbee, 2 November, 1861

li

i\ (Crown or School) lnwlds in the County of Druce, in the
Townsips of \shiield, Grey, Howick, Morris, Turnbeiry aud
Wawanosh, in the County of Huwon; 1 the Towuships ot Elma
aml Wallace. 1 the County of Perth; in the Tonnstaps of Arte-
mesia, Bentinek, Derby, Egermont, Glenelg, Holland, Melunethon
(New Survey ), Normanby, Osprey, Sullivans and Sy-lenloun, o the
County of Grey; a the Tuwuships of Arthue and Minto, in the
County of Wellington, U. C. 5 aud have not comphed with the
condition of the saics, as regards settlement on the land, me
required to complete their purchases forthwith, at the vate ot 10<
($2) su acre, with interest thereon finm the dates ol the re-pective
salex, and with the addition of 1s. Zd. (25 cents) an ucre, so that
Patents may be issued, when no adverse claims ex:~t

In detault of payment before the FIRST of FEBRUARY next,”

the Lands will be recumed and offered at Public Sale.

Persons having made the necessary improvements me required
to furnizh the Ageuts of the Lepartment with evideuce thereot.
P. M. VANKOUGHNET,

Comrassioner,

10—-6 in.

DeprarTienT oF Urowy Lawps,

Qucbee, 8th November, 1861,
'\TOTICB is hereby given that the undermentioned Crown Land
.L Agencies m Upper Canada, will be closed on the FIRST of
JANUARY next, atrer which date, parties having payments to
make, or nny business to transact connected with the Public
Lands there:n, must communicate direct with the Department.

AGENCY AGENTS.

Stormont, Dundas and Glengary........ 8. Harr,
Prescott and Russell.......... i eeeees N STEWART,
Carleton..voveveiennnae . J. Drrie,
Lanark ..o uee . G. Kenn,
Leeds and Grenville. . W.J. Scorr,
Prince Edward.ooiiveiis ceiniiiiiinnni N Barrarpy,
Hastings, (South part of)... eeeevesveeeee Fo McANNANY,
Nortbumberland apd Durbamn........... W. WaLL1s,
Peterborough, (South part of }.. . W. CRawroRrp,
Wentworth ..ooiiviininiiiiiiiiniinn. o T A Amsrivee,
Lincoln, Haldimand and Welland....... H. Sarru,
Norfolk covni i e D CawpBerL,
Oxtord and Brant., J CarnoLrr,

| DY 2N . R. Moxsck,
Lambton waiececescivernvnnes . A. Scorr,
Wataluo . ... . M8 Ihveer.

Parties desiving to claim through any of the above Local Agents
should do so at vuce
ANDREW RUSKRELL,

Assistant Commssioner.
%
k.u.;!

Derartyent oF Crowx Laxos,
Quebee 183¢h October, 1861,

NG OTICE s hereby given thut parties having payments to

uke, or auy business w transact connected with the
Public Lands, in the counties of York, Ontario, Peel, Halton,
Middlesex, Elgin and Essex, must communicate direct with
the Departiment, the agencies fur those Counties having been
clused.

10— in

ANDREW RUSSFLL,

10—6 ia. Assist. Com.

OTICE 18 licreby given, that persons who may have purehased

! WORKS BY R. A. HARRISON, Ese.
"l‘lll) COMMON LAW PROCEDURE ACT OF 1856, The New
Rules of Court, X¢ , with Notes of all deaded cases  Price,

o $8an parts, $9 1AL Calt, $10 Full Calf.

"THE COUNTY COURT RULES, with Notes Practieal and Ex-
planatory, ¥1 01,

THE MANUAL OF COSTS IN COUNTY COURTS, with Forms
of Taxed Bills in Superior Courts, 50 cents.

THE MUNICIPAL MANUAL for Upper Canada. with Notes of

Deardad Cases, and o full Analytical Index.  DPrice, $3 Cloth,

23 50 Half Colf

W. ¢ CHEWETT & Co., Pulushers, King St., Toronto.
STANDING RULES.
()N the subject of Private and Loeal Bills, adopted
by the Legislative Council and Legislative Assembly,

3rd Session, 5th Parliament, 20th Victoria, 1857,

1. That all applications for Privote and Local Bills for
grant ng to any individual or individuals any exclusive or
peculiar rights or privileges whatsvever, or for duing any mat-
ter or thing which in its operation would affect the rights or
property of other parties, or for making any amendment of a
hke nature to any former Act,—shall require the following

“notice to be published, viz:—

|' In Upper Canada—A notice inserted in the Official Gazette,
and 1n one newspaper published in the County, or Euion of
. Counties, affected, or if there be no paper published therein,
. then in a newspayer in the next nearest County in which a
newspaper is published.

In Lower Cimada—A notice inserted in the Official Gazette,
in the English and French languages, and in one newspaper
1 the English and une nawspaper 1n the French language, in

i the District affected, or in both languages if there be but one
| paper; or if there be no paper published therein, then (in both
i ranguages) in the Official Gnzette, and in a paper published in
i an adjoining District.

i Such notices shall be continued in each case for a period of
| at least two months during tho interval of time between the
"elose of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a
_Private Bill for the erectivn of a Toll Bridge, is presented to
“this House, the person or persons purposing to petition for
~such Bill, shall, upon giving the notice prescribed by the pre-

ceding Rule, also, at the same time, and in the same manner,
" give anotice in writing, stating the rates which they intend to
, wsk, the extent of the privilege, the height cf the arches, the in-
. terval between the abutments or piers for the passage of ratts

and vessels, and mentivning also whether they intend to erect o

draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee pagable on the second reading of and Pri-

vate or Local Bill, shall be paid only in the House in which

- such Bill originates, but the disbursements for printing such
Biil shall be paid in each House.

4. That it shall be the duty of parties secking the interfo-
rence of the Legislature in any private or local matter, to file
with the Clerk of ench Ifuuse the evidence of their having
complied with the Llules and Standing Orders thereof; and
that 1n defanlt of such prof being so furnished as aforesaid,
it hall he competert to the Clerk to report in regard to such
matter, * that the Rules and Standing Orders have not Leean
complied with,”

That the foregoing Rules be published in both languages in
the Officiul Gazette, over the signature of the Clerk of each
House, weekly, during each recess of Parliament.

J. F. TAYLOR, Clk. Leg, Council.
Wy, B. LINDSAY. Clk. Assembly.

10-tf.
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Tug Urerk Cavany Law Jounva —This well conduetad  ublication
woare glad to learts, has proved colinently succetstul. Its contouts must
Prove of great value to the profossion 1n Caoada, snd wiil prove interest-
iozin thy United States —Amerwan Kadway Kevew, seplember 20th,
law.

Tur Uprer CaNADA LAW JoLrNAL —This nseful publleaticn for Sepe
teniber 18 beture us - We heartily recominend it asa very usstal Jourt ul,
ot only to amembers ol the legal professiva, but ulso to Magistrates, Sail-
ifts, &c, sad in tact every persva who wishes 1o keep hiwsedf posted m
law anatters. It bas been recomuoiended vot ouly by the ghesy legal
authonities i *Yus Province, but abw in the Utitted States el bou gland,
The presor Ler a8 1eplete with usstul ntornination — Wedand Ste-
porler, Sept.  Ur 20th, 1500,

Urper Canana Law Jorrvar —We have received the Apr.d number of
this cxcellont publicution, which is & crudit w the publraces and tho
Province  Atuoug & great variety of articles of luterest we osproaslly
nute two, oue on n setfes on the Constitutional hstory of Canadd. the
uther upun & dudsion declaring the right of persons not parties to suits to
search the books of the Clerks ot Courte for judgmens. The questiog
aruse out of a rugnest of the Beurvtary of the Mercanhils Protedtion
Assoclation — Munireal Gueette, April, L5th.

THE Urper CaNADA Law JormmaL, for May. Muessrs. Maclear & Co,
Kiug Street, Turonto —In addition o wuteresting reports of cascs recently
tried fo the several Law Courte, and a variety of other important wmatter,
this numter coutains well-written original articles on Municipal Law Re-
form ; responsibilities and duties of Schoul Trustees and Teachers; and a
ontinuativn ol & listorical Sketch of the Constitution, Laws aud Legul
Tribanals of Canuda.—Thorold Gaztte, May 19th, 1839,

Uprza Canapa Law JorrNAL—The Murch number of this very uscful
end interosting Juurul has been reosived  We think that thoe artides
found 1n its pages are squal in alnlity to any foundin hindred perfoduals
elther in kngland or America. Messos Ardagh & Marrion deserve the
greatest credit tor the munner 1o whach the editorial work 1s performad.
W hope their enterprise May bo ws profitable as it is crediable — Hustings
Chronwle, May, 1oth 1359,

The Upper (unada Law Journal. Maclear & Co.. Toronto. This well
couducted publication, we are gLk to learn, has proved uninently suc-
cesatul.  1ts contents niust prove uf great value w the Protession 1a Cu-
nada, apd will prove interesting o the United States.—Legal Intelligen-
cer, I'hiludel phin, August ¢, 1553,

Upper Cunada Law Journal.—We have received tho firat number of
the fitth volume of thir highly useful Journal, published by Maclear &
Co, of Torooto, and sdited by the talented Robert A Harrison, Exq,
1 C L. author of the Common Law Procedure Act, which has obtained
classincation alony with the celebruted ~vmplers of England angd is pre-
ferred by the professionals at home to all others.

There is no mrgistrute, municipal officer, or private gentlemen, whose
prufession or education wishes the law to be well administered, should
bowithout it ‘ilicre are kuotty points dii ned with a simplicty that the
most ordinnry winds can uaderstand, an! the literary gentleman will
find 10 its pages, a history of the constituuion and laws of Canada, from
the assuraption of British authority. Subscription, 3400 a year, and fur
the amouut of labour and cradition bertowed upon 1t, it fs worth double
the amouut. —Vitvrwa HMerald, January 19, Isoy.

The Law Journal of Upper Canada for Junuary By Messrs, ARDaGU
and HaRrisoNn, Maclear & Co, Torunto, §1 W0 a year cash

Tbis is one of the best and muat succersfal publicatious of the day in
Canads, aud its succers prompts the editors to greaiur exerton,  kor fo-
stance they promise duriag the presout volume to devoto & lurger portion
of their attention to Municipal Luw, at the same time not ueglecting the
interusts of thetr general subgeribers — Bivish Wing, Januury 18, 180y,

The Upper (unada Law Juurnal, for January. Maclear & Co, King
Strest Fast, Torunto.

This 1a the firrt number of the Fifth Volume and the publishers an.
nounce that the terms on which the paper has been furnished to sub-
w ribers, wall remaln unchanged,—vis. 1 W per aonum, if paid befure
the jesue of the March sumber, aud $5 0U 1f afterwards.  Of the utibity uf
the Law Journal, ard the abhibty with which it 18 cooducted. ample
testimony has been altorded by the Rar and the Press o this Province,
w01t is unnecessary for us to sry niuch in the way of ursing 18 clatms
upia the Liberal patronage of the Canudain publlic.—1herald Gazate.
Junuary 27, 1809

Tne UprrekR Cuovaba Law JoUraRNAL AND Locat CouRTs' GazerTE, is the
name of an excellent monthly pubhcation, frum the establishmeut of
Macicar & Co, Toronto —1t is condacted by W D Ardsgh, and R A,
Harnwon, B. C L, Barmister at Law.—Price $4 per snnum.—Oshawa Vin-
decatar, etober 1 3th., 1858,

Law JoURNAL, tor November hae arrived. and we have with jleasure
1ta nsaluable contents  In our humble upining, the publication of this
Juurnal 1<an nestimable boen o the tecal professon. . We are not avware
of (b extent of its circulativu in Branttord, it shou'd be taden, however
by every member of the Bar, in tuwn as weil every Majistrate and SMum-
apal Officer Nor would politictans fiad ot unprofitalile, to pursie ata
highly 1astructive pages  This joarnsl 15 admitted by Trans-Atlantic
Writerm to by the mont ably conducted Jourual of the professm i Amer.
fa The Publishers hase our sincere thanks £or the proseut number —
f3runt Heralld, Nov 1oth, Inos

The Liow Journal 13 beaunfully pranted op exedlent papoe and an
deed. equalyan ity tygeacenphicl apgearance, the leral rocord published
i the mictropolis of the Loted Ringdom, S58 yiar S avety eons-
decable win tr sy mua b valuable inhrination as the. Lae Jouraal cou-
wans —Hort Hope Aclus

UrpER Caxans Law JouaNiL, Maclear & Co, Toronty, Junuary —W
have so frequently spoken in the higbest termis of the merita of the abose
periadical, that it {8 scatcely necessary tor us to do auy thing more than
achnowledge the receipt of the lnat pumber. 1t f alniost as eraontial to
Municipal otficers and Magistrutos an 1t 1s to Luwyers —Stralford kram-
war, dh May, 1854,

Tig UpekR CANADA LA JUURNAL fur March By W. D Ardagh and
Robit. A, Harrison, Barristers at Law  Maclear & Co. Torouto. {2
year cush —Above we have joined together fur a sl notiew, the most
usctul pwriodical that suy country can produce, and happy are we to add,
that 1t appears to bo well and deservedly putronised  We huave so repest-
edly alluded to its ments, that the u'ad{er will readily excuse uny longer
uahe mention — Waig, Muy. 160 1659,

Tuk Uepgk CaNaADA 1AW JOURNAL, und Local Churts Gazetle.

Tho August number of this steritng publieation has been at hand rev-
erul days 1t opons with & well writtun onigiual puper oa * Law Equity
and Justice,” which cousiders the questions so trequontly asked by thoss
who huve becn, as they thiok, victimized in a legal controversy:—+ Iy
Law uot Equity? 1s Equity not Law(” Liabiiity of Corporationg, and
Laabulity of Steamboat FProprictors, arv next in order, and wiil be found
worth & careful persual. A * Historical Skoteh of the Conatitution, Laws
und Leygal Tribunals of Canada,” 18 continued from the July number; it
is compuod with care, and should be read by every young Canwdian.

The correspondvnce department is very full this month. There sro
letters from several Dinsiou Court Clerks, asking the opinons of the Ed-
ftors un po1ots of juw with wluch it §s important every clerk should be
taunliar. Thers are communications too from Justices of the Peace, ask-
10 information vpon u groat variety of sutyects. All guestions are an-
swered by the Editors; and a glance at thisdepartment must be sufficient
tu satisfy every Clerh, Justics of the I , Buatitt or Constable that ju no
Aay can they invest §4 with so much advantage to themselves, a31n paying
that aruoust as a yeur's subscrniption to the Law Journal. The report of
thecase, * Regina v, Cowmings,” by Robert A. Harrison, Esq , docided 1
the Court of Error apd Appenl, is very tull, and of course will receive the
cureful attention of the profession. ‘the Repuits of Law Cows tsudd great-
1y to the vnl.ue of the publicatiun,

Tax UppER CaNapa Law Jourwar, &c.

We aro indelted to the publishers of this interesting law periodical for
the numbers 1)l this sale of the pressut volume, (Vol 1) inmeucing
with Junuary laat. Its pages have buen looked over by us with much
iuterest, It is the only legal periodical published in” Upper Cunada,
und is conducted with great ability. Esach number contains elaborate
original articles on professional subjects, mainly of importanec to the
bar of Canada, but also ent atainfng to that of the United States— com-
munuations on mouted polnts and replive thereto. serial instructions
to wagistrates and other oflicers—and nuwerous decwsions of the Disision
and other Courts of Cavada.  Wo welcuwe it as an excellent exchange,.—
1he Futsburgh Legal Journal, Sept. 4th, 1858,

Tur Law JourNaL, for February, has beeo lying on our table for some
time  As usual, it is tnll of vatuable intormation. We are glad to find
that the circolation of this very ably conducted publication is on the tn-
crease—that it is now fuund in every Barrister.s office of note, in the
hande of Divisfon Court Clerks, Shentfs and Bauifls.—Hope Guude, March
YU 1859,

Tur UrreR CAYaDA Law Jouraar for July. Maclear & Co., Toronto, $i
ayenr —Tothis useful publication the pullic are sudebted for the nuly
reliable law antelbgence  For instance, atter all the Toronto newspasers
have given a garbled acoount of the legal proceedings in the caso of Mures
R. Cutnmings, out comes the Luw Journol and speaks the truth, viz:
that the Court of Appeal has ordered a new Triul, the prisoner remarning
in custody —Briish ¥ing, July 6, 1858,

Tue Urpzk CaxaDa Law JotrNaL. Toronto: Maclear & Co —The July
uuwber of this valuable Jouronl has 1eached us  As it 1s the only publi
cution of the Kind 1w the 'rovince, it ought to have an extensive circula
tion, and should te in the hands of all bucipess a3 well an profussiona
men The price of subseniptivn is four dublars 8 year in advance —Spec-
Latir, Jeuly T, 1558

Upper funada Law Journal —This nzhly interesting and unsetol jour-
nit tor June Las beenrecaived. Jtcontamsa vast amount of iforn ation.
The articdes vn  Yhe work of tagisiation,” * Law Roforms of the desam,™
*thstotseal Sketc of the Coustitation, Laws and Legal Pribunals of Cun-
ada.” ure well worthy of 2 careful persugl  Ttis work should be found
in the office of every nerchant and truder in the Provioce, beinz in our
optan. of juite as much use to the merchant as the lawyer —Hancelon
Spedalor —June 8, 1305,

1" ¢ Lau: Jowrnal, Avgnst. 1858, Toronto Maclear & Co

Thia valuable law serut atill maintams its high pocition We hope its
ciriulation ws iocreasing  Every Magistiate should patronize it. We are
happy to lears trom the Bum«r tefuro us that Mr, ilarron’s » Common
lLaw Pjocedure Acts™ Iy bighly spoken of Ly the Eozlish Juru!, a legat
authority of consideralle wesght  He <uyr it is * almiost an usotul to the
Loylish as to the Canndian Lawyer, aud 19 not only the must resent, but
Ly tar the most complete edition whin b we (Jurst) have geen of thess fm-
portant acts of parhigment "—Coboury Nar. August 116, 1808

UeriR Cavany Law Jovnvar —The Auzust nomber of the [7.or Con-
ada Lew Jaterred and Local Courls Guzelts | Ias Just come to hand. Like
steprede o ssore it taims s hizhistandingas 1 pentoshical which sheaid
Tertndind ty esary Uppen Canaian Law SMudent, and carduily read,
and refirered to by every intelligent Canaduim who would ecome e
quainted with the Javwe of his adopted country. and see How those luns
ste aduumistered 1 Ler couita of Justive —Stralad baanner, Adugust
Y2, 803
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. Articlna, &0, t0 be left with Sccretary Law Soclcts
L}N “'m.lay qafter Tramily.

Chancery Kxawination Term Goderich and Cornwall cout.
imst day for setting dowa for buaring Chancery
QUM Sunday after Tramty.
Last day for notice of hearing Chancery,
Last day for servios of Writ Oounty Court.
11, BUNDAY ........M Sunday ofter Trinudy.
18, Monday .... ... MicRaKLMAS Term beg. Chan. Meariag Term. com. Itocord.

or’s Qourt sits.
22, Friday ............ Paper Da QB
. O.P l’:ndutodedm&mnty Court.

l'-per Dey, C. P.
. Michsel Term endv. Chancery Hear. Term omds. Clerks
of Municipal Councils 10 retura Nu. of reddent Ratepagers
t0 Hoosl vur Uvneral.

INMPORTANT BUSINESS NOTICE.

Fersons indebled to the Proprietors of thisJournal are requested to remember that
all our past dueacconnts Aave been placed 1 the Aandsof Messrs. 1ation & Ardagh,
Allorneys, Bayrie, for collection; und that unly @ promt remilicnce Lo them will
save costs.

I is with great reluctance that the Propriefors have adopled this course; but they
Aave beens compelled to do 90 1n erder Lo caalde them 1o meet their current expenses,
which are very Asary.

Nummufdm:qﬂluhumalﬁmwyudnml 3L would not be un-
o expoct that the Mmaud()ﬁornq/uxuqrum’dmua

reasonable
ldmuluppor( instead of al o be sued for thesr subacriplions.

&he Upper Ganada Lalr Journal,

NOVEMBER, 18061.

RIGHT OF BRITISH AUTHORS TO COPYRIGHTS IN
CANADA.

The Imperial Legislature by the act 3 & 4 Vic., cap.
85, commonly called the Union Act, empowered Her
Majesty the Queen, within the Provinee of Canada, by and
with the advice of the Legislative Council and Assembly
of the Province, to make laws fur the peace, welfare, and
good governwent of the Province—such laws not being
repuguaat “* to any sct of Parliamecnt made or to be made,
which does or shall by express coactment or by necessary
intendnent cxtend to the Provinces of Upper and Lower
Cauada, or to the Province of Canada™ (sec. 3).

The Queen, by and wirh the advice of the Legislative
Council and Assewbly of the Province, on 18th Scptem-
ber, 1841, made a law cutitled, * An Act for the protec-
tion of Copyri"ht,s in this Province” (4 & 5 Vic,, ¢. 61).

By section 2 of the act last mentivucd, “ any person or
persons resident in the Province, who shall be the autkor
of any book ur buoks, &c., which may be now made or
cowposed and not printed or published, or shall hereafter
be made or composed, or who shall invent, design, etch,
engrave, * * * anyprint or engraving, ¥ * * ghall
have the sole right and liberty of printing, re-printing,
publishing, and vending such book or books, &e., in whole

or in part, for the term of tweoty-one years from the!

tiwe of recording the title thercof in the wauner after
wentioned.”’

Ry section 5 of the same act it is enacted, that “ no

persun shall be entitled to tho beuelit of this act unless he
shall, before publication, deposit a printed copy of the book
or books, &c., ia the office of the Rigistrar of the Province,
which officer is hereby directed and required to vecord tho
same forthwith, ia a book to be kept for that purpose,”
a given form of words; and by section 6, that *“ no pcraon
shall be entitled to tbe benefit of the nct, uoless he shall
give information of copyright being secured, by causing to
be insertrd in the several copies of cach and every edition
published during the term secured, on the title page or
page immediately following it if it be a book, the following
words, ¢ Entered according to act of the Provincial Legis-
lature in the year , by A. B., in the office of the
Rigistrar of the Provinge of Canada.”

It is maonifest upou a perusal of the act, that it was
intended for the sole bencfit of authors being residents of
the Province ; British and Foreign authors, so far as this
act was concerned, were left without protection.

On 28th July, 1847, the 10 & 11 Vie, cap. 28, was
passed by the Provincial Legislature. It was entitled,
“An Act to extend the Provincial Copyright Act to per-
sons resident in the United Kingdom on certain condi-
tions,” and cnacted, that * for and notwithstanding any
thing in the said Provincial Act contained, the provisions
thereof shall be, and the same are hercby extended to any
person or persons being British subjects, and residing in
Great Britian or Ircland, as if such person or persons were
residents in this Province. Provided alicays, that to
eotitle any such literary production or engraving, as in the
said act wentioned, being the work of any such person or
persons so residing in Great Britain or Ircland, to the pro-
tection of the said act, it skall be printed and pnblished in
this Province, and shall, in addition to the words directed
to be inserted Ly the Gth section of the said Provincial
Act, and immediately following threreafter, contain the
name and place of abode or business in this Province, of
the printer or priaters and publisher or publishers of every
such literary production or engraving.”’

Su far, protection was given to British authors resideat
in Great Dritian or Ireland; but the protection was ouly
given upon certain specified conditions. Neglect to com-
ply with thesc, was an answer to any claim of protection.
The conditions were rcasonable, viz , that no non resident,
even though a British subject, should bave copyright ia
this Province unless he printed and published his work in
the Province, thereby giving some employwent to the
people of the Province, and in order to avold mistake,
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stated in a conspicous place the name and place of abode
or busincss in the Province of the printer and publisher.

No difficulty could arise in the practical application of
this act, were it not for the fuct that five years previously
to its passing, the Imperial authorities had passed an act
with which it appears to be in conflict. We refer to the
English Act 5 & 8 Vic., cap. 45, passed on 1st July, 1842
It enables British authors residing in England there to
obtain copyright of their works, and enacts that “if
any person shall, in any part of the British dominions
after the passing of the act, print or cause to be printed
either for sale or exportation, any book on which there
shall bo subsisting copyright, without the consent in writ-
ing of the proprictor thereof, * * * such offender shall
be liable to a special action on the case at the suit of the
proprictor of such copyright, to be brought in that part of
the British dominions in which the offence shall be com-
mitted ;" and by section 23 it further enmacts, « that all
copies of any book on which there shall be copyright, &e.,
and which shall have been unlawfully printed, &o., without
the counsent of the registered proprictor of such copyright,
shall be deemed to be tho property of the proprietor of
such copyright,”” &c.

This act is not restricted to Great Britian. It is made
expressly to extend “to the United Kinglom of Great
Britain and Ireland, and to cvery part of the British
dominions” (section 29). By section 2 it is expreasly
declaved that the words ¢ British dominions,” shall be
construed ‘‘ to mean and include all parts of the United
Kingdom of Great Britain and Ireland, the Islavds of
Jersey and Guernsey, all parts of the East and West
Indies, and «all the colonies, settlements, and possessions
of the Crown, which now are or may hereafter be ne-
quired.”

The Provincial Act 10 & 12 Vic, cap. 22, entitles no
work of a British author resident in Great Britain to any
protection in Canada, nnless upon ecomplianee with the
terms and conditions meuntioned in the act already noticed.
Thus, so far as the Provincial! Act is concerned, copyright
in England is clearly not copyright in Canada. The act
allows Canadiaus to priot and publish the works of non-
resident British subjects when not copyrighted in Canads,
quite as much as the works of non-resident foreiguere.
The English Act makes such printing or publishing an
offence for which the offender is liable to be punished by
action at the suit of the English author, and furfeits the
edition priated or published to the English author.

The Iwperial, delegated to the colonial authorities
powers of legislation, but these powers are not supreme.
Power, as we have scen, was given to the Colonial Legisla-
ture to make laws for the peace, welfare, and good govern-

ment of the Province—* such laws naut being repugnant to
any act of Parliament made or to e made (by the Imperial
Legisluture), which does or shall by express enactment or
by necessary intendment cxtend > the Provinces of Upper
aod Lower Canada, or to the Province of Canadu.”

Two questions thercfore arise. Does the English Act
5 & 6 Victoria, cap. 45, by cxpreas epactment or by
necessary intendment extend to the Province of Canada?
Is our 10 & 1 Vic., cap. 28, repugnant to the 5 & 6 Vic.,
cap. 457

It is abundantly clear that as Canada was at the time of
the passing of the 5 & 6 Vic., cap. 45, not merely a part
of the British dominions but a British colony, Canada
is bound by that act, and inasmuch as that act makes it
au offence in the colonies to re-print or re-publish a bonk
copyrighted in Great Britian or Ireland, it would seem the
British copyright proprictor is entitied to the protection of
that act, although he neglect to comply with the provisions
of our 10 & 11 Vie,, cap. 28. Some persons may read our
10 & 11 Vio, cap. 28, a8 being cumulative to the 5 & G
Vie., cap. 40, instead of being repugnant to it. It is pos-
sible that the acts may be so read, but we do not clearly
see our way to that conelusion.

REPORTS OF THE COURT OF ERROR AND APPEAL.

Several subscribers have urged upon us the necessity of
regularly reporting in the colamons of this journal the
decisions of the highest court in Upper Canada. The
expense of so doing would be great, but rather than
continue to allow important decisions of that court to
remain unpublished we would be inclined to undertake the
burthen of publishing them ourselves. With that object
in view we have caused inquiries to be made in the proper
quarter, aud learnt with much satisfaction that Mr. Alex.
Grant, the Reporter of the Court of Chauncery, is about to
commeace 8 complete and regular series of Error and
Appeal cases, including ali cases already decided and not
as yet published. We hope that his enterprise will receive
proper support.  All are interested in the decisions of that
court which sits in appeal on the decisions of the twu
Superior Courts of Comwon Law and the Court of
Chancery.

——

SELECTIONS.

FICTITIOUS LEGAL CASES.

Courts of justice are cstablished for the purpose of solving
questions which actoally and bons fide are brought before them
for the purpose of cutaining a decision which will, whatever
may be the result, unless reversed by the judgment of a bigher
tribunal, be binding upon the litigant parties. Courts of
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Jjustice are not bound to decide, and will not decide, merely
fiotitious cases ; thay will not permit the tricks of the atago to
be played on the judicial forum. However ardent might be the
desire of twu ingenious conveyancers to have a knotty puint of
real property law decided, no Courts would entertain the
question if they were aware that the uctors in the proceedin
were merely imaginary, the facts fictitious, and that the whole
suit w2 taken, not frum real life, but was a mere soene, got up
to gratil; the impertinence of learned curiosity.

Moreover although the facts of a case brought before the
Court be true, the plaintif must not appear in a fictitious
character, for, when discovered, he will not be allowed to ob-
tain that relie’ to which he might have heen entitled had his
charaoter been real, and not assumed. T'v no cluss of suits,
perhaps, do these remarks more forcibly apply than to those
relating to public companies. In a proper case one share-
holder is allowed to institute a suit on behalf of himeelf and
the other shareholders of a company ; but, ex necessitate, that
conustructive representation ¢f vne can only with piropriety be
allowed when the suit is intended to be bonf fide for the
benefit of those whom the plaintiff represents; otherwise
nothing would be easier than fur a person having a large stake
in one company to obtain a small interest in another, and io-
stitute a suit ostensibly to ohtain relief as a member of the
latter company, when ia reality it was intended merely to sub-
serve the interests of its rival, and obtain for itindirectly, under
a falee character what sach rival company could not obtain if it
were to appear as plaintiff in its true colours. The mere fact
that a persun has a share in one company is not, of itself alone,
enough to enable him to sustain a suit nominally on behalf of
the other shareholders, when he in reality is acting for and on
behalf of the interesta of another company.

These principles have been clearly 1aid down and asted upon
by the Lord Chancellor in the recent case of Forrest v. The
Manchester, Sheffield, and Lincolnskire Railway Company (7
Jur, N. S., part 1, p. 887). There it appesred that the piain-
tiff, a Mr. Forrest, sming on behalf of himsdlf and the other share-
holders, inatituted a suit against the defendants, the Manches-
ter, Sheffield, and Lincolnshire Railway Company, to obtain
an injunction against their employing oertain’ steam-boate
{which they were obliged to keep for the purposes of a ferry
on the river Humber) in excursion trips down the river. The
bill alleged not only that thess excursions were uitra vires, but
were also fently predjucial to a certain steam-packet company
catled * The Gainsborough United Steam.packet Company,
Limited.” of which the plaintiff was a large shareholder. The
defendants submitted that the suit was not for the Lenefit of
of the other shareholders of the company oa whose bebalf the
plaintiff sued, but was instituted solely to promote and serve
the interests of the steam-packet company, and that all the
other shareholders of the defendant’s company wero opposed
to the suit

The motives which actuated the plaintif in filing tha hill,
which to a certain extent are frankly stated in the bill, appear
in rather nn amusing and somewhat complex furm iu his cross-
examination, Ia the first place, he admitted that his interest
in the packet company was much greater than his interest in
tbe railway company. 1ls admitted that the excursion trafic
had been continued fur eight or ten years. One objection he
had to the excarsion trafic was, that the boats were running on
Sundays whick he disapproved of from a moral and religious
Jeeiing. Hie princi al oljection, however, was to the injury
doune to the packet company, of which he wasa director. ~ TVe
directors of the packet company Rad ** directed”’ the institution of
the swil, and wdemnified him agains! the eosts. Sir. J. Romilly
M. R,, dismissed the bill with costs, upon the ground that what
had been done was within the scope and povrers of the defen-

daats. Upon an appenl to the Lord Chancellor, his Lordship, !
1 a which the;
11s founded his judgment, refuscd the appli-!

hut on entirely different grounds to tuose u

Master of the

cation with costa.  ** I have nothing to dv,” said hia Lordship,
* with the matives of men suing in this court. If they come
here in a buni fide charucter, the rerson for their coming here
is & matter beyond the province of a court of justice to inquire
into. But if & man comes here representing to me that he is
a bon& fide shareholder in a company, and that it is the bond
fide suit of that company, and it turns out not to be the suit of
that company, but in reality to be ia its origin, and in its very
birth and creation, the suit of another company, then, I repeat,
that is sn illusory proceeding, and ought not to be attended to
by the Court. The well known words, the trite quotation, will
oocur to the minds of thuse who hear me—' Fabula non est
judicium, in sceni non in foro res agitur.’ If the plaintiff be
permitted to assume, merely for the purpore of coming into
this court, the garb of a shareholder, but at the same time
announces—* This suit is not directed to the purposes of that
'compnoy ; I have nothing in common with the shareholders
of that company ; it has not emanated fromn the wish of the
shareholders ; it does not emanate {rom me as a shareholder ;
it is not my sct; I am directed to do it by another party aud
another body of men’—then, in point of fact, the suit is not
the expression of his own will, nor is it the legitimate prose-
cutivn of his own interests or his own objects, Lut it i1s the
prosecviion of the interests and objects of persons who have
no right whatever to invoke the interference of this Court. Itis
most desirable that suits in this court should really be that
which they profess to be, and whenever they are found to be illu-
sory proceedings of the character 1 have described, 1 hold it the
bounden duty of the Court to treat them as a mockery, and an
imposition on the Court, and to deal with them nocordmﬂ{."
We entirely agree with the principles laid down by the Lord
Chancellor in this important judgment, and we think that much
good will result from their being carried out on all occasions
to their fullest extent. Their application may not be devoid of
difficulties in many instances, bacsuse, in cases of large compa-
nies, where directors, and perhapa alarge and inflaential body
of their supporters, are dotog all in their power to divert the
capital of the company from its logitimate purpoees, and to
employ it in speculations which were never intended upon its
formation, it is but just that individual ahareholders should
have perfect freedom of action, and shoald have power, even
tho\vx possessing shares in a rival company, to come into s
court of equity, and ask for an injunction to restrain the direo-
tors from such misemployment of the capital of the company ;
but if they are really only agents of another company, then
the mere posasssion of shares in the company against which
they seek relief should not give them a right to it.

The case before the Lord Chancellor, both upon the plead-
ings and on the cross-examination, was a very clear ove. The

laiotif’s interest in the rival company, from his holding &
arger stake in it than thao in the other, was evident. The
suit was directed by the rival company, and the plaintiff was
indemnified hy them against costs, so that he could indulge in
the luxury of litigation without dread of the usual and greatest
drawback to its enjoyment. The priuciples laid down by the
Lord Chancellor might, however, be well applied to cases where
the f?cts against the plaintiff do not stand out in such bold
relief.

Suppose, for instancs, it appears that one company wishes
to restrain another company from carrying on a business which
it considers to be prejudicial to its own interests, and, not
being able to do so directly, does 80 indirectly, by instigating
a shareholder to take proceedings for that purpose; ought such
8 suit, according to tﬁe principles laid down by the Lord Chan-
cellor, to be successful? In the onse of Colman v. The Eastern
Counties Railvay Company (10 Beav. 1) this objection was
taken to the plaintiff, but it was not successful; and Lord
| Langdale, M. R,, held that it was no ground of genonal ex-
ception to & shareholder coming forward as plaintiff in such a
case, that ** ke hud hecn instigated fo iustitute his suut by another
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company.” With regard to that case, the Lord Chancellor,
without certainly expressing any npproval of it, distinguinhes
it from the case befure him, ohserving, that if the proposition
of Lord Langdale were limited to the extent to which the words
in which it is expressed go, there might be no exception to
that proposition ; but uncoubtedly he would mos asseat to it
if earried one jot beyond those limits.

From these observations of the Lord Chancellor we hope to
see the principle he has laid down in Forrest v. The Mauches
ter, Sk!kld, and Lineolnshire Ruilway Company acted upon
in the decisions of the Court of Chancery, as far and ns exten-
sively as they possibly can be, consistently with the right which
individusl members of & company have to prosect their own
interests by bond fide proceedings; and that companies,
whether they are actuated by religivus or commercial motives,
or both of them, will be warned that they cannot, by assuming
the garb of & shareholder of a rival company, or by employing
him as their tool, attain those ends which shey evuld not do
io their real charaoter,

The principle might also, we think, he more extensively ac-
ted upon by the Legislature than it has been, and that every
mesns should be taken to prevent suits in eourts of justice
being eommenced, except for the interests of those on whose
acoount they are nominally instituted. Administration suits,
for instance, in the Court of Chancery, have not alwnys been,
and arenot always mow, institoted either for the benefit of cre-
diwrs or the estate to beadministered. Bus perbapsthe most in-
iquitous law proceedings ever tolerated by courts of justice,
or borue for a long period by a patient people, are those in
which eompanies are wound up. Can 2o additional seeurity
be impoeed against such proceedings being wmwnlg under-
taken and recklessly carried cut? Ilow often have they been
commenced and carried on by the mere nominees of those who
groﬁt by them, ostensibly, indeed, for the payment of creditors

ut in reality for the creation of costs, the apparent movers in
the proceedings being the mere puppets of those undertaking
the profitable process of winding up the uffuirs of share-
holders unfortunate in the object of their speculation, but
doubly unfortunate in falling into the hands of the winding
up fraternity.

A correct return of all the cases in which the operation of
winding up companies has been performed, giving the names
of the operators, the amount distributed, and the cost of distri-
bution, with, perhaps, a few other details, would form a very
instructive commentary upon the evils of allowing any person
constructively to represent others, except in those cases where,
to use the words of the Lord Chanceller, the suit is a bongt
fide one, faithfully, truthfully, and sincerely directed to the
benefit and interest of the persons whom the party originating
such proceedings claims a right to represent.—Jus ist.

 DIVISION COURTS.
TO CORRESPONDENTS.

All Communications on the sulject of Division Owerts, or having any relation fo
zmpcohm, are s fulure te 0 “ TAe Editors of e Law Journal,
ryse L7,

ﬂAu‘a;I:”'rMmum:muhMbh“chanftheMJml,
ronio.

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Continued from page 262.)

The power to hold a court is nothing but a delegation of
an authority, and when the time and piace for holding it is
appointed, in the delegation thereof, the direction must of
course be followed, or all acts not in accordanee with the
provision will be void.

In the old Court of Requests Act the days of sitting
were fixed by statute. By the Act regulating the Division
Courts, peither the times nor places of holding the courts
aro appointed.  If no provision respecting sittings was
contained in the Act the judges, by their authority as
jadges, would doubtless have the determining when and
where courts were to be held, subject to the ccntrol of the
superior courts of common law. Dut the Aet expressly
confers the necessary power, as will be seen.

The generul provision as to the tintes when cnd the
places where the courts are to be held is contained in sco.
G, which enacts as follows :—

A court shall be holdea in cach division once in every
two mo «ths, or oftener, in the discretion of the senior or
acting county judge ; and the judge may appoiot and from
timeo to thne alter the times and places within such divisions
when and at which such courts shall be holden. Section
3 also provides, that there shall be a court in every city
and county town; and section 7, before umoticed, enables
the Governor to make special order respecting the bolding
of eartain courts where the amount of bpsiness in the
division, or its peculiar sitnation, renders frequent courts
unnecessary.

Where no order has been made under section 7 for
holding tne courts, the appointment of sittings or deys
when the courts in each judicial district are to be holden
belongs to the judge, and are fixed at his diserction, sub-
ject to the direction (iu sec. G) that in each division a court
shall be holden unce in every two months. In like manuner
the julge has the sole power of appointing the places
where «ne courta are to be held within each division.

The direction in sce. 6 calls for some observation, viz. :
« A court shall be holden for cach division once in every
two months,”’ that is to say, not in every three mounths,
nor in every six montha (quarter or half year), but one in
every two months, or in every sixth of a year. The year
is thus regarded as divided into six parts or periods of two
months cach ; and at some convenient time in each of these
periods a court is to be held, but not necessarily at regular
intervals or a periodicity of two months fixed. This is the
plain aud ordinary sense of the words “ once in every two
months,”’ . e. calender months (Interpretation Aet, sec.
13). Indeed it would not be possible to comply strictly
with a provision to hold sittings at regular intervals and
stated days, for the day might fall on a Sunday or legal
holiday, and besides the judge is also sole judge of the local
courts of record, the terms and periods of sitting of which
are fixed by statute, and no arrangewent could be made for
so holding the Division Courts that would not conflict
therewith. Therefore the necessity for leaving to the judge
the power of appointing the sittings for such days in the
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two months as will not conflict with his engagements in

We aggree with onc of our correspondents that, as respects

other courts of superior jurisdiction,—such days ss will [the Division courts, the Legislature might very well have
beat aquare with local considerations and the publio inter- | left the duty of certifying to the clerk who knows all about

ests. In gencral the practice is so to arrango the sittings
a3 to avoid as much as possible having thewmn nt the busy
times of the year —sced-time and harvest—in country
places.

A court may in certain cases bo held on a day different
from that appointed, and if the judge or acting judge does
not arrive at the appointed hour parties should wait until
cight o'clock in the afternoon of the same day, when an
adjourowecat will be made by the clerk.

The 20th section of the Act provides as fullows, viz. :—
In casc the judge or the acting judge, from illness or any
casualty, docs not arrive in time, or is not able to open the
court on the day appointed for that purpose, the clerk or
deputy clerk of the court shall, after cight o’clock in the
afternoon, by proclamation adjourn the court to an earlier
hour on the fullowiog day, and so from day to day adjourn-
ing over any Sunday or legal holiday until the judge or
acting judge arrives to open the court, or until he receives
other directions frum the judgo or acting jule.

The places where the Division Courts are to be held are
appointed by the judge, and may by him be altered from
time to time, but not, it is apprehended, while summonses
are current for the attendance of parties at a particular
place, unless indeed it becomes impossible to hold a court
there.  For in such case even where the placo of holding
the court is appointed by Act of Parliament the judge
would have the power by implication of law to remove it,
(3 Bulstr. 268,) and under the Division Court Act having
himself the power of appointing, the judge it is appre-
hended would clearly have authority to alter or remove ;—
but ia cither case due notice should be given to the parties
who are bound to attend the court, and the place should be
within the limits of the particular division.

In acting under this clause the convenicnce of those
baviog business in the court should be a chief consideration
in determiuing the position and the centre of population,
rather than the spot equally distant rom the cutside limits
of a division, seems the most cligibie place for holding the
sittings.

If there be o town or village in the division it will in
general be found the best place; if a city or county town
lies therein the statate is imperative, and the court must
be held there.

LAW OF EXEMPTION FROM SEIZURE.
The following communications, received from two atten-
tive and well-informed correspondents—both clerks—speak
for themselves.

a suit from first to last. But we suppose that as the enact-
meat is inteaded to apply to executions from a/l the courts,
and as the clerks of the superior courts know next to
nothing of the nature of the suits, the intervention of the
judge was found desirable.

The judge merely acts upon the cvidence of the fact,
necessary to bring the case within the statute. This evi-
donoe may be his own actual judicial knowledge, from
having tried the case, for instance—the original papers
produced for his inspection—the certificate of tne clerk—
or the affidavit of the plaintiff.

In exccutions upon transcript of judgment, the judge of
the HHome county may certify upon his knowledge of facts,
ou the fuith of which the judge of the foreign would cer-
tify upon the cxecution. But in these cases, the better
mode seems to bean affidavit from the plaintiff or hisagent.
We coutinue to thiuk that the certificate should be endorsed
upon the execution, before it is placed in the bailifi’s hands
for exccution.

To the Editors of the Larw Journol.

GenrieneN,—In your October mumber you have noticed
{page 262) *“ The Law of Exemption,” and as you have asked
to be informed what is the practice in other counties, under
the act of last session, cap. 5. I writs to explain the practice
in this county. So soon as the act was officially known by
the judge, he directed the clerks to endorse s certificate on the
bac{ of any execution, which was intended to be used under
the provisions of the act, certifying tha'. the debt was con-
tructed before the 10th May, 1860 ; and upon the production
of such an execution before him he would endorse the neces-
sary certificate. In pursuance of this direction, I exdorse on
every execution I issue, on judgment for debt contracted before
that date as follows:

“1 certify, that the claim in this cause was upon a promis-
sory note made by defendant, dated September 8th, 1858.”
A. B.C., Clerk.

If anything shall arise by which the judge’s certificate will
be required, tbe bailiff can (ranamit the cxecution to the judge
accompanied with his own or the application of the plaintiff,
upon which the judge will act.

Yours truly, A Ciesk.

To the Editors of the Law Journal.

GrxTLeMEN, — In your last number I observe your very
sppropriate remarks respecting the Exemption Law as
smended. You are perfectly correct in saying that it was a
great injustice in making the act applicaple to debts prex-
ously contracted. However, the Legislature of last session
very wisely did away with the retrospective feature, which
has enabled many plaintiffia in my court to collect judgments
from debtors who were much more able to pay them than the
unfortunate creditor was to lose.

I think it a useless feature in the amendment requiring the
judge's certificate to the execution, as the clerk’s certificate
would have answered every purpose, and would have saved
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much delay and trouble to the judge. The mode of getting the
Jjudge’s certificate upon the executions in this county ie, 1
think, as easy and correct a aystem as can bo adopted, vis. ;
An esecution creditor goes to the olerk and o:Jers out the
execation, and waots the judge’s certificate endoreed thereon.
:l’he clerk turns to the suit, makes out the execution, and, if
Jjudgment were obtained since 19th May, 1860, and ezamines
the original claim, which shows when the debt was contracted,
takes the neceesary postage from plaintiff, and transmita the
oxecution by first wmail to the judge, telling the judge that the
debt for which the enclosed execution was issued was contract-
ed before the 10th May, 1860. If the judgment was obtained
hefore that time it in 80 stated in the body of the execution,
and no certificate ia required from the clerk, except that the
Jug ent is not for tort, &c., which I think certainly the best
evidence the judge can have necessary for his order, as the
clerk cannot err as to the date of the contraction of tho debt.
Why not then allow the olerk’s certiBioate upon the execution
to answer ever{ purpose, inasmuch as the judge has to be
be guided by the clerk’s certificate before he endorses the
execation? My court is onl{ 20 miles from the judge, with a
a aaily roail, aod it aakes till the third day sfter mailing the
exocution to the judge to get it back, with the judge’s certifi-
cate ready for the bailiff; which delay often is to the predju-
dice of the execution creditor, as many per=ons have plenty
of property one day, and two or three dsys a..erwards have
none.

It certninly cannot be argued that to simpiy allow the
olerk’s certificate upon the ezecution, would be placing too
much power in their hands; if so, then it is equally wrong
for s clerk to isaue an{ process withcut an oiger rom the
judge. If & clerk would make s false statement upon the
execution he would do so to the judge, which would not oceur
without some exposure. For instance: supposing a clerk
misinform the judge, and procure his order, I ask, when the
bailiff went to levy, if he (the debtor) would not know at once
when the debt was contracted? and if he was imposed upon,
would very soon go and see the judge to tell him that he had
made a mistake in his certificate; and if correct, I fancy it
would not be well for such clerk. And jost the same would
apply if clerks were empowered to make the certificate. 1f
any clerk would certify upon au execution that a debt was
oontracted before the 19th May, 1860, and the bailiff sell under
that execution, and it turns out that the debt was contracted
sinoe that gau, I apprehend that the clerk and his sureties
would be liable for damages, as on any other illegal process.

If any one will ehow me the nee of imposing all this extra
trouble upon the judge, then I will say it is a wise enactment.

The mode I have adopted on * transcripts and certificates
to other courts is, I require the plaintiff to make an afidavit
that the *‘ debt was, &o.,” which I attach to the * transcript
and certificate,” requesting the clerk to —hom I send it tu
forward said affidavit with his ** executioa on transcript” to
the jodge in his county, which I should think would be suffi-
cient evidence for the judge to graot the certificate; which I
think a much shorter process than for the clerk to mail
it to the home judge for his certificate, who would have
to remail it again 1o the foreign clerk, and for the foreign
clerk to mail agsin to his judge, &0. Furthermore, a judge
is not asked by the act to ceruify only upon the exerxtion, wund
upon s travscript going to another county. I don’t sce how
the judge of the oounty where the judgment was obtained
could be called upon to make any certificate.

Aas you very kindly solicited remarks from correspondents
on this sulject, I have taken the liberty of sending you the
foregoing for publication.

Yours, &ec.,

Cueek 6tr Div. Court, Co. Norroik.

To the Edvtors of the Lase Journal.

QGexrLENEN :—AS your Journal is the anly medium through
which vafortunate cvuntry law practitioners can acquire any
valuable information upon she practice of the Divisivn Courts;
and as you, hitherto, have alwnys evinced a great readiness to
devote time and space, for any thing pertaining tn these Courts,
I without any hesitation ask your opinion upon the proper
practice in the following oase : —

A has & claim agsinst B for damages to the extent of $40,
and also & claim agsinst the same person for $100, for rent
due on a lesse. From his position he was obliged to sue on
both claims. He brought his sction fur damages at one
court, and ut the following court sued for his rent. The Judge
decided, that under the 59th clause, eap. 19, Con. Stat. U. ©,,
the plaintiff (A) was barred irom suing on his claim for rent,
as he considered that the bringing of wo actions was a divid-
ing of the cause of action, within the meaning of this section,
ho?ding that the word * cause’ meant causes.

Is i{ a dividing, whero there are {wo distinet causes of
dction Yours, &e.,

Nov. 8th, 1861. ALrRa.

[The words * cause of action,” as used in the section to
which our correspondent refers, mean * cause of one action ;”
and po court, to our knowledge, has yet gone the length of
ssying that when two causes of action may be joined they must
be joined. Wae refer to Neale v. Ellis, 1 D, & L.. 163 ; Brunskill
v. Porrell, 19 & J. Ex. 362; Grimasby v. Aykroyd, 1 Ex. 407 ;
Wickham v. Lee, 12 Q.B. 821 ; Kemplon v.Wiley, 9 C. B. 719;
Bonsey v. Wardsworth, 18 C. B. 525.—Eps. L. J.]

U. C. REPORTS.
QUEEN’'S BENCH.

by Cuntsroryxa RomxsoN, Eaq., Barrisleral-Law.

Repor:

In Tos MatTER OF THE JUDGR OF THE CoUNTY CoURT OF ELGIN,

Refusal of Judge b0 act—Application for mandamus—Interest of Judge and
relationship to parties.

A garnishes summons haring issued In & county court suit, one H. ftas

mu‘«m udgment debtor, and in anawer to his cisim su it was

from whieh 1t would appear that the judge was interested with H. in hie

claim. e thow declined o act further in the matter, and afler ssveral subse-

quent signed & ting as an additional resson for
refusiny to the fact that H. was bis brother-in-law.

The court under these ct fased a d to pel the judge o
dispose of the sese.

(Easter Term, 24 Vic., 1861.

In Hilary term last Rickards, Q. C., obtained a rule nisi calling
upon Mr. Hughes, as judge of the county court of the county of
Elgin, to shew cause why s writ of mandamus should not issue
commanding him to grant & summons as such judge to one John
Allworth, in a suit in the said cowrt wherein Allworth was plain-
Uff and one Wegyg and others defendants, and one Patrick Burke
was garnishee, and to proceed upon and dispose of the application
according to the 280th and following aections of the Common Law
Procedure Act.

Duriog this term JoAn Wilson, Q. C., shewed cause.

The facts of the case are fully stated in the judgments.

McLsax, J.—On this application affidavits have been iled with
a view 10 inform the court of the precise state of the proceedings,
and the cause of staying such proceedings in the county court of
Eigin, and it is not difficult to perceive that much of the difficuity
which has occurred bas arisen from the terms on which the parties
are with each other, and which it is much to be feared manifest
themselves even in the ordinary proceedings of the court.

‘n this case an order was applied for to attach a debi due by
oue Patrick Burke to one Asa [loward, to answer on a judgment
recovered by John Allworth against Asa Howard and two other
parties. The usual attaching order was granted and served on
Burke, the garnishee, and a summons calling on the garnishee to

appear and shew cause wky be should not pay over that debt, or so
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much as was necesnary to eatisfy the judgment recovered by All-
worth against Asa lloward andothers. At thetime appointed Burke,
the garnishee, appeared before the judge of thic county court in
chambers, pursuant to the summons. 1{e admitted that there was
n debt of & certain amount to be prisd by him to Asa loward, but
alleged that it was ouly payable by ivstalments, for payment of
which the time had not arrived. At the said time Mr Edward
Horton appesared before the judge, and elaimed o right to be heard
for the purpose of shewing that the debt could not be attached at
the instance of Allworth, or any other execation creditor, oo the
ground that it had been assigned to him, lorton, by Howard,
before the order to mtuach hed been issued or served. The right
of Mr. lorton to appear for such purpose was objected to by Mr.
Albott, attorney for Allworth, and by Mr. Stanton, who hnd
eeveral attaching orders for the purpose of attaching part of the
same money in the hands of Burke,

The consideration of the application wae postponed to give time
to consider as to the ohjections urged to Mr. Horton having a right
to be heard, and before the time appointed fur procceding with
the hearing the objection was abardoued by Messrs. Abbott and
Stanton ; and then Mr. Horton produced nn afidavit shewing that
he had sold somo lots of & property known as the Thompson
farm to Howard ; that lloward then agrecd to hand him over the
note of $500 which he held against Barke, of which Horton as his
attorney was to collect $200 to pay himeelf for the lots, and the
balance to be npplied in some other suit in Horton's hands for
coliection : that relying on this arrangement made before Huward
absconded, he, Horton, had procured ccnveyances to be made to
one Thompson, to whom Howard was indebted, at the request of
Howard, the purchaser of the lots, and that such arrrangement
appeared in Howard’s hand-writing entered in a book in his own
possersion, but found amongst his papers by his wife after he bad
absconded.

Mr. Abbott then, in reply to Mr. Horton’s claim and affidavit,
filed an affidavit of his own, stating that Asa Howard absconded
froma Canada some months previously: that a short time ago, and
long after Howard absconded, Edward Horton, E=q., who clained
a portion of the money due by the garnishee, Burke, to Howard,
and who has made an affidavit in the matter, told him, Abbott,
that he did not hold any sssignment of any portion of the moneys
owing from the said Burke to the said Howard; that he, Abbott
was informed and believed that the Thompson farm mentioned in
the affidavit of the said Edward Horton, including the two town
lots therein stated to have been suld by the said Edward Horton
to the said Howard, was on the 21st day of March last the proper-
ty of the said Edward Horton, Edward M. Yarwood, William K.
Kains, and David Jobhn Hughes, Esquire: that they were then,
and had been for a long time, and still were the parties benefici-
ally interested therein, and that he had good reason to believe
that the name Horton & Co, in the memorandum referred to in
the said affidavit of the aaid Edward Horton, meant the persons
meationed in the foregoing paragraph.

On that affidavit being read the judge objected to his nume being
made use of and mixed up in the matter, and asked Mr. Abbott
whether he meant that he was interested in the application which
lHorton was making to prevent the order being made for paying
over the money to Burke, and Mr. Abbot replied that he had made
the affidavit to contradict the affidavit of Mr. Horton. Mr. Hughes
then stated that if it was intended to be alleged that he was inter-
ested in the matter he could not proceed any further with it: that
it hie was interested he ought not to proceed with it, and if he was
not that aflidavit should be withdrawn ; and he told Mr Abbott to
enquire from his brother-in-law Mr. Kuins: that be knew every
thing about the purchase of the Thompson farm, and could give
every information on the subject; and that he would adjourn the
further hearing of the sammons till he, Abbott, should have time
to enquire on the subject of the Thompson farm, and ascertain as
to the alleged interest of the parties thercin.

The oconsideration of the upplication was further adjourned, snd
Mr. Abbott then offered another affidavit similar jn all respects to
the other, exoept that the name of Mr. Hoghes was omitted, and
the words ¢ and another” inserted iu its place. The judge was
requested to proceed on that affidavit, but declined doing so,
alleging that he could not proceed so Jong as the charge of interest

2

remained directly or indirectly, and ho handed back the papers
which bad been Intd before him in suppore of or agaiast the sum.
mons at tho iustance of Allworth, Subsequent'y an application
was made to the judge to allow another barnster to dispose of the
matter, but Mr. Kllis, who wasthen acting for Mr. Horton, would
not consent to that course. Finding that they could not proceed
to get an order for their clients tn have the money in Burke's
hands paid on the judgments recovered agninst lioward, Mr.
Abbott and Mr. Stantun again applied to Mr. Hughes to proceed
in adjadicating on the several summounses which were pending
before him, snd, r3 Mr. Hughes says, they did sv in & menacing
manner, stating that Mr. Hughes compliance would suve wore
troublesome proceedinge, while they allege that no threat of any
kind was ured by either of them, and that all that citber of them
did was to request Me. Hughes to rve.cons’ ler the proceedings.

Mr. Hughes than to!d the partics he could proceed no further
under the circumstances, and he drew out or dictated a rtatement
to the clerk of Mr. Abbott or Mr. Stanton referring to tuatters of
a personal pature, aud the uubappy difference existing between
them ; and then for the first time, us far as can be seen from the
papers, cbjected to proceed on account of Mr. Edward lorton
being conuected with hinu by marriage, and Mr. Horton being
personally interested in the result. lo closing this paper Mr.
Hughes makes s statement amounting to a species of irritating
reply, which I think a sense of his own position ought to have pre-
vented bis making: ** Haviag said this much I am now prepared
to awsit the result of the troublesome proceediogs with which the
parties yesterday thought proper to alarm me, and which / Aave no
doubt, indeed I have too much resson to feel, have not been forborne
or spared on my account, or from any apprehension that they might
be troublesome to me.”

There are various other statements and accusations contained
in the aflidavit of the judge to compel whose uction in s portion of
his judicial duty s mandamus in this case has been applied for,
and whatever wmay be the bitterness of feeling or the hostility
existing towards him on the part of the practitioners making the
application, there is tov much reason to fear that there isnota
better or more kindly dispoeition entertained towards them by him.
But while I must regret the existence of such evident hostility
between gentlemen whose professional duties must bring them
very often together, and while I cannot but think that a proper
and conciliatory spirit on either side would long since or might
certainly long since have led to the removal of the obstacles which
have caused a stay of proceedings undoubtedly injurious to the
parties interested, it is nec asary without further delay to decide
wheth.r on the affidavits before us a mandamus can properly be
issued to compel the performance of those acts of duty which the
parties desire to have performed by the judge of their county.

I am unot surprised that upon the reading of Mr. Abbott's affida-
vit, stating who the parties were in whom the title of the Thomp-
son fury was vested on a particular day, the judge should make
the enquiry whether it was intended to impute to him an interest
in the subject mutter of Me. Hortou's claim to the money payable
by Burke to Howarad for certain lots of that farm rold by Horton
to Howard, and afterwards conveyed by the proprietors to ono
Thompson to discharge a debt of Howand. The terms of that
affiduvit are such that it is difficult to imagine what otber vhject
could have been inteuded by it. The disavowal of that ohject,
while Mr. Abbott dechined to withdraw that portion of it, which,
as it appears to we, was uscless to bis case, could scarcely remove
the impression that such must have been its original intention,
and while that continued to be the case, I canuot say that the
Jjudge acted improperly in forbearing to act in & matter in which
a charge of persounal interest might even seem to be fastened
upon him. The title to the Thompson farm might be vested
in bim as one of four proprietors, and yet he might not be inter-
ested in the proceeds arising from the sale by the managing owncr
of two small lots worth only £560 together. If the partics were
desirous to get the money they had iis view for their clients on the
attaching order they might surely have abandoned such ro aflidavit,
bat the pertinacity in adbering to it would seem to indicate an
intention to compel the judge to abstain from adjudicating on the
question on which their right to the moaey depended, or to compel
him, if he did so adjudicate, to submit to the charge of acting in
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hia jwlicial capncity in 8 matter in which lis personn! interest was
concerned.

‘Then as to the ground nasigned at so very Iate a period, that a
hrother-in-law was personaily ioterested in the result, and there-
fore Mr. lfughes could not furtber entertain the application pend-
before him. that must certainly be a sufficicnt reason for declining
to actaz o judge. Whore any degree of relationahip exists hetween
s judge and a party persousily interested in t.e litigation, thé
law and ordioary propriety will prevent the judge from acting
Jjudicially between the litigating partiee, and hud the reason been
awsigned {n proper season, even those who desired to proceed with
& view to bave an order for the payment of money could not but
have admitted its sufficiency, and would have proceeded by some
other means to obtain their end.

Ax the matter now stands, [ think it would be wrong to issue a
mandamus to compel the judge on this occasion to proceed in o
matter which a juidge of one of the superior courte most certainly
would not feel at liberty to entertain under the same circumstan-
ces. The parties may apply and remove their suits into one of
the superior courts, and have the summons for the payment of the
money by the garnishee to the persons claiming it on their execn-
tions decided by some judge not personally interested in the
a t, and not ted with any one that is.

1 think that the rule must be discharged with costs because long
before the application for a mandamus was made the parties were
aware that one of the reasons for declining to proceed was the near
connexion of the judge with one of the parties interested in the
questions to be decided on.

Bumxs, J.—The purport of the affidavits upon which the rule
was granted is #s follows: on the 1st of September, 1860, an
sttaching order was made in the suit of Allworth v. Wegg et al.,
attaching a debt said to be due by Patrick Buske to one of the
defendants in the cause, and by summons to Burke he was called
on to shew cause why he should not pay the debt, or s sufficient
sum to pay Allworth’s judgment. On the Sth of Septembder, Burke
appeared at the return of the sommons, and admitted the deht.
At the same time Mr. Edward Horton, an attorney, appeared
before the judge on behalf of other parties who claimed s right to
the debt so attached in preference to Allworth. The matter was
adjourned. Oun the 17th of November the parties appeared again
before the judge, and then Mr. Ellis, another attorney, appeared
on behalf of Mr. Ilorton, and the Bank of the county of Elgin,
Mr. Horton then olaiming the amount due from Burke as assignes
of the judgment debtor—the Iatter having absconded. The matter
was again adjourned till the 24 of November, and then Mr. Abbott,
the attorney for Allworth, prodaced an affidavit to answer Mr.
Horton's affidavit, and among cther things contained in it wasa
passage explaining how the judgment debtor became indebted to
Mr. Horton; it being stated in Horton’s affidavit, that the
judgment debtor had bought two town lots on the Thompson
farm, to pay for which the judgment debtor had assigned to
him, Mr. Horton, the debt owing by Burke. Mr. Abbott stated
in his affidavit he was informed and believed that the Thompron
farm mentioned was on the 21st of March, 1860, the property
of said Edward Horton, E. M. Yarwood, W. K. Kains, and
Mr. Hughes (the judge). The judge, Mr. Hughes, declined to
receive the affidavit on the ground of bis name being mentioned
in it, and the matter was then adjourned to the 4th of December.
Mr. Abbott then propused to put in and use another afEdavit,
which stated that the Thompson farm was the property of ¢« Hor-
ton, Yarwood, Kaips, and another,” but the judge declined to
receive that also, and dismissed the parties, and marked the
summoases thus, ¢¢ I decline to act farther in this matter,”” and
signed the same. Ineffectual attempts were made to induce Mr.
Hughes to take up the considerution of the matter, and he finally
nade a memorandum with respect to it in these words ;

¢ January 80th.—In the absence of the other parties, Mr. Stan-
ton and Mr. Abbott applied this day for a re-consideration of my
declining to act further in the matter of these summonses, in order
10 save more troublesome proceedings. 1 stated I would hear what
they they had to say on the subject to-morrow, when the other
parties are present.

¢ January 31, 1861.—Mr. Abbott and Mr. Warren appeared for
the severa! plaintiff-, and Mr. Ellis for the Bank of the County of

Fligin and Mr. Edward Horton. Mr. Abbott suggested that it I
would appoint some other barrister to dispose of the casen they
would be sble to prooeed, but as matters now stand the plaintifia
fouad it difficult, and were debarred of their remedy. 1 ssked
Mr. Ellis if he was willing that some other barrister should act in
my stead, which he said be was uawilling to accede to, whereupon
1 read the following :

I now d. %aitely decline to interfere farther in the considera-
tion of these summonses, Arst, for the reasons already given by
me when I last declined to do 8¢, and because it has been suggest-
ed by the attorneys for these plaintiffs that I am personally
interested ; and for the following: because, secondly, I find Mr.
Edward Horton, who is connected with me by marriage, and wlose
interest Mr. Stauton and Mr. Abbott bave complained that I favor,
is personally interested in the resalt: thirdly, and lastly, I place
the case of Fuot v. Howrard, in which Mr. SBtauton is the plaintifis
attorney, on the same footing as Allwoerth v. Howard, and Lock v,
IHHoward, because Mr. Stanton placed the management of Aoot v.
Howard in the hands of Mr. Abbott, who placed them all on the
same footing when be read the affidavit which suggested wmy
interest in the matter, and Mr. Stanton being present sat by
giving suggesticns, prompiing Mr. Abbott, and no doubt acting in
congert in all he said and did; and it is too much for me to be
expected te believe what is alleged now, that he did not so ast in
coacert. Ho should have foreseen the effeat of Alr, Abbott's course
before he allowed Lhimself to be committed to him.

* Haviog said this much, I am now prepared to await the result
of the troublesome proceedings with which the parties yesterday
thought proper to attempt to alarm me, and which I have no dov
indeed I have too much reason to feel, have not been foreborme ur
spared on my account, or from any apprehcnsion that they might
be ¢ troublesome’ to me.

“The attorneys sacting for these plaintiffs voluntasily placed
themselves in the present attitude towards myself, and ho-vever
much it may be a subject of regret, I can oaly say it has been
none of my seeking, and that if these plaintifia suffer it is by the
action of their own attorneys in making improp: r suggestions; for
I cannot allow these gentlemen one day to aay that I universally
show partiality to another attorney, snd s'low nyself on another
day to be called npon to decide a case in wi ch a relative by
warriage is interested, and in the result cf which they suggest I
am myself personally interested, so as to open & door to fucther
complaints in the event of an adverse decision, that I favoured
that relation, or attorney, or my own interest. I coneeive I heve
no right to be called upon to decide any case in which I am not
free to act with all proper discretion, and to give a decision as law,
Jjustice and right may dictate, regardless of the feelings, opinions,
to interest of any one, or in which my motives might be open to
question, or my interfering obnoxious to censure.

s It I am wroog in these views the parties have their remedy,
but feeling strongly as I do upon the impropriety of my acting
otherwise, I must leave these matters as they stood wher I before
declined to act further in them.”

On shewing cause several afidavits were filed.

The facts before stated are not denied or varied, bat what took
place at the different meetings is given more fully. Mr. Hughes
states that it was not the use of bis name in the affidavit whic~
was produced at the meeting of the 24th of November that be ob-
jected to, nor did be object tu Mr, Abbott using the other affidavit
omitting his namne. e says he asked Mr. Abbott what it was
that was intended by the affidavits, and the roply was, that it was
only inten led to contradict Mr. Horton. The judge then ssid,
““Do you intend to state that [ am interested? If yoa do, I can-
not go further in the matter;” or, ** Do vou think I am interest-
ed?’ And to this it is stated Mr. Abbott would give no decided
answer. The judge then further added, *If 1 am interested, as
is suggested by the affidavit, then I have no right to decide this
case; if I am not interested, the affidavit should be withdrawn;
but with that affidavit before me, implying that I am interested, I
will go no further. If you desire it I will enlarge the summons to
give you an oppostunity to inform yourself. Your brother-in-law,
Mr. Kaios, is acquainted with the whole busivess, and cao give
you every information.” All this is confirmed by the affidavit of
Mr. Parke, n solicitor, not haviog any thing to do with any of the
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husiness connected with the suits mentioned, but who happened to
be in attendance befure the juldge an tac 2ith of November. upon
another matter. Mr. Parke adds in his affidavit, that the judge
rcemeid to treat the matter as if the aflidavit ataterd nn interest in
bim, and when the question was put to Mr. Abbott, he ncither
adwitted nor denied, nor dul he explnin what ho weant by it; and
Mr. Parke says ho was uoder the impression at the tuae that if
Mr. Abbott had disclaimed any desire to impute luterest to the
Jjudge, vr had withdrawn or explained the affidavit, the judge would
have gone on with the matier; but it was enlarged that in the
meantime Mr. Abbott might satisfy himself with regard to the
judge’s interest. What took place on the 4th of December, the
judge says was this : when Mr. Abbott was proceeding to argue the
matter, the judge stopped him wntil the question of the judge's
interest was settle:l, and it was disclaimed that he had any inter-
est; whereupon Mr. Abbott said hie had not read his affidavitto
shew that the judge had any interest, but to contradict i{orton’s
affidavit, aod as the judge did not iike his name used he would
tuake use of the other affidavit in which his nani. was omitted ;
and to this the judge remarked that it was ouly dealing with the
shadow and not the substance ; what wasrequired was a disclaimer
of jmputing to the judge that he was interested in the matter he
was called upon to adjudicato about. Mr. Abbott making no offer
as the judge says, to retract the suggestion that he was interested,
Lo declined to act further, and so endorsed the summons.

The point about the interest of the judge appears to be this
from the afidavite : the judge and Mr. Horton, and the other two
nrmed gentlemen, joined together in the purchase of what is called
the Thompson farm, for the ‘purpow of laying it out into village
lots and selling them. Mr. Horton had the management of sell-
ig the lots and accounting to the others for their different shares
of the purchase money. }e sold two of the lots on his own ao-
count to the judgment debtor, and there were also other accounts
between them, and to settle up all the matters between them, and
pay for the lots, as Horton cuntends, the judgment debtor assigned
to him the debt due by Burke, the garnishee. The portion of the
purcbase money of the two lots which would be going to Kains,
oue of the proprietors, has been settled for with kim by Horton,
hut he has not yet settleu with the judge or Mr. Yarwood ; and as
Mr. Horton states, he will either owe each of them a share, or
they will be entitled to take an equa!l portion of the land, and sell
it for their own bepefit. Evidently the question ultimately to be
decided will be whether the assignment of the debt due from the
gernishee to the judgment debtor was made, and whether done
legally to vest the right in Horton of calling upon the garnishee to
pay him. The judge and Mr. Horton are brothers-ia-law.

There are many things in the af*davits on both sides which
shew that the members of the profession it St. Thomas are not
only not on gaod terms with es~h other, bit are also at variance
with the judge. Such feelings never cond 10e to the ends of jas-
tice, but on the contrary often thwarct it, and the clients are made
the victims in the way of unnecessary del.ys in the transaction of
their business, and their pockets suffer oy both unnecessary and
very often unjust expcnses, incurred in  proceedings having
no otber end to serve than mere gratification either of pride,
envy, or malice. Ide nzt luend to say who are most to blame,
or who are most in the wrong on this oucasion, but it is evident,
U think, if the feelings of the purties beyond the mere question
in the case itself had oot crept into it, there surely ought to
huve been no difficulty in tho dispusition of the matter upoua the
summons. The question was whether Burke should pay Allworth,
the judgment creditor, or pay Horton. As we see it explained,
whether Mr. Hortor would have to pay the judge a proportion of
the purchase money of the two lots, or whether the judge might
sell some of the land and pay bimself, was not of the slightest
conscquence. Why, therefore,. Mr. Abbott should have inserted
io bis affidavit any account of the manner in which the title of the
property was held it is difficolt to perceive, unless his object was
to anpoy aud uanecessarily mix up the judge's name in the mat-
ter. He could have obtained information upon the point, if he
had thought it necessary that he should have the matter explained.
The judge was guite right in puttiog the question to Mr. Ahbott,
and insisting upon an answer, as to whether he intended charging
him with having an iuterest in the matter to be disposed of ; but

- - i —
theu, on the other haml, it the judge had bLeen, perhaps, a little
lens punctilions, and at once have sti.ted whut now appears, and
particularly if Mr. Horton had stated in his aftidavit what the
meaning of the memorandum of lortua & Co was, and had stia-
ted what appears 1n his uflilavit now, that he sold the lots »n Lis
vnn account, we miglh- huve been spared the necessity of deciding
a0 unneceasary dispute. Then again, had Mr. Eilis, who repre-
sented Mr. Horton aud the bank, sccepted the offer made by the
other side of withdrawing the counsideration of the matter from
the judge, and leftit to & barrister, the quesation might have been
decidesl,

The question ~f the julgc’s interest being removed out of the
way, as itis hy the attidavit, & niore serivus oune remains, and that
in the relationship existing between the judge and Me. [forton.
The interest of Mr. Horton waa unot that of an attorney in his
client’s business, and to which the judge atludes in his memaoran-
Jdum of th~ 31st January that he has been accused of favouring by
his partiatity ; but his intcrest was direct, which was to be deter-
wined, that is, whether he had or not s valid assignment of the
debt due by Burke. The judge might well be excused from heing
called on to determine that question if he could avoid it.

The care of Jecquet 5. Le. ~<tere (1 Knapp, P. C. € 376)
throws o great deal of light upou the poiat. Among the questions
brought up on appeal -~ the Royal Court of Jersey, one was
whether one of the jursus who sat in the court below was incapa-
citated. ‘e had been objected to on the ground that his first wafe
was aunt to the respondent Lempriere. It appeared that the
wifo had died without children many years before, and that the
jurat had masried two other wives sfierwards, by whom he bad
had children. The conrt held Lim incapacitated according to the
law of Jorsey.

In the argument of that case, it was mentioned that Mr. Justice
Lawrence on one oocasion refused to try s oase in which one of
his relatives was concerned, though he was not incapacitated by
law to try it.

The question, therefore, now is, whether we should issue a man-
damus to compel Mr. Hughes to proceed in s matter 'a which his
brother-ia-law bas a direct interest. The writ of mundamus is
r ot a writ grantable of right, but is a prerogative writ, and the
absence or want of a specific legal remedy gives the court juris-
diction to dispense it; and if there be s legal remedy, cither at
common law or by sct of parliament, it will be refused.

Now, when we look st the c.nstitution of the county court, we
see that the orown may appoint two persons, one to be the judge
of the county court, and the other to be the jamior judge. Of
course it is provided that both shall reside within the county,
and shall not practise the profession. No doubt the Crown
would not desire to incumber the foe fund with tbe appoint-
ment of an additional julge to a county where perhaps the fund
will scarcely pay the aalary of one judge, but [ am not sure this
oourt should be goverued by such a consideration of the subject.
It so happens that the county of Elgin hsas but one jadge, but if
another were appointed, all difficulty in the way of the parties pro-
ceeding would at once be removed.

Tlhien agnin, the 8t section of the act, ch. 15, of the Consolida-~
ted Acts, U. C., provides for the appointment of a deputy judge
for temporary purposes, allowing him to practise 'y profession in
the meautime. The question upon tbis zection is whether such an
appoiotment must necessarily be confined to the case of deatbh,
illness, or unavoidable ahsence, or the absence on leave of the
judge. It may be that it would be held to be so conficed, and yet
it may be urgod that the provision should bo construed liberally
in favour of justice, and to enable the Crown to appoiat xo that
justice may be done.

Whatever may be thought about either of these courses to be
attempted, I feel clear there is another course open to the plain-
tiff in the suit in the court below. and that is to apply to the supe-
vior court for a writ of certiorari upon the facts, to remove the
record and procecdings to the superior court, in order that justice
may be done  Mr. Tidd in bhis treatise on Practice, (vol. 1, 9th
ed., p 400,) says: ¢ Aud in cases of absnlute necessity, as whers
tbe inferior court refuses to award execution, the court shove will
grant & cerlwrari after judgment, for the sake cf doing justice be-

262, &

tween the parties,” aud for this he quotes 1 Lil. . R. 252, 253.
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In Arthur v The Commssioners of Sewers in Yorkshire, (8 Mod.
331) the court uses this language: ¢ It is true where a man is
chosen into an office or pince, by virtue whereof Le has a tempo-
ral right, and is deprived thereof by an inferior jurisdiction, who
proceed in A summary way, in such case he is entitled to & certio-
rars ex debito justitie, because he has no other remedy, being
bound by the judgment of the inferior jadicature.”

With regand to Alr. Huaghes® reason for not proceeding to adju-
dicate upon the summons by reason of his relstionship to Mr.
Horton, we can scarcely be expected to compel him by mandamus
to do that which I bave shewn a judge in Eogland declined to do,
and whioch has also occurred more than once in this province.
Anciently a judge could pbot try a civil or criminal case in the
county in which he was horn or inhabited, so jealously gaarde!l
was the adminietration of justice, but that was remedied by
statute,

Rule discharged.

VaANEVERY XT AL. v. Tuz BurFraLo axp Laxx Hipon Rainway
CoMpaxny.

Agreement— Constructicn— Liabiluies fir moneys recerred by purscr, avd for gonds
supplied (o steamer.

Defendants entered into an agreement to advance money to the plajntifis to epalil®
them to procure a steamer which was 10 run {n conoection with defendauts
rallway, and guarsnteed them sgeinst jnas up to & specified sun. The earvings
of the vereel were to be shared as provided for; and it was agreed that defend.
ants shovld name and pay & person 10 act as porrer, and an accurate ac-
count of the receipts and expenditute. Ileo wasto be sutject to their authority,
but to meas with the captain at the plaintifs’ expense.

Held, that the dcfendants were Dot liable to secount to the plaintiffs for moveys
rectived by him and not paid over.

The plaintiffs also claimed for goods sappiicd to ancther steamer, but it was shewa
that this vessel was charterwd to one W., whe rsn her on his own account, o
which the plaintiffs had notics. Hdd, that they comld not recover. [

Assumpsit on the common counts. Pleas, never indebted, pay”
ment, sod set-off.

At the trial, at Goderich, before Draper, C. J., after the plain-
tiffs had closed their case and the defendsnts bad examined a wit-
ness, the plaintiffs agreed to take a non-suit, with leave to move
the court to enter a verdict for them for the three first items
of their account, No. 1, for $39.85¢c., No. 2, for $11.87¢c, and
No. 8, for $28, amounting together to $79.22¢.; aud that the
affidavits of J. K. Gooding and J. L. McCormick might be read by
the ocurt, in order to decide asa jury would decide on the evid
therein contained whether the plaintiffs were entitled to soch ver-
dict, and to add to that the further sum of $193.64¢c, if the evi-
dence on the judge's notes would swmstain such verdict, and the
plaintiffs were in law entitlied to recover; defendants to be at
liberty to file the charter party of the steamer 7roy.

J. {V-’hou. Q. C., obtained s rule calling or the defendants to
shew cause why the nonsuit entered should not be set aside,and a
verdict entered for the plaintiff for $79.22¢., and $193.64c., or for
either or both sums, or any part of either, pursuant to leave re-
served at the trial, if the court should be »f opinion that the
plaintiffs were entitled to recover on the evidence, and on affida-
vits to be filed of one Gooding on the part of the plaintiffs, and an
sffidavit to be filed by the defendants if they should choose to do

0.

E. B. Wood, for the defendants, shewed cause against the plain-
tiff’s rule, and filed, pursuant to leave reserved, the charter party
of the steamer Tyoy, which bad been run in comnestion with the
defendauts’ railway, for supplies for which steamer part of the
plaintifi's cause of action against defendants was, the boat being
owned by them.

Duriog Bestcr Term, J. Wilson, @. C., supported the rule.

Though leave was reserved to the plaintiffs to file affidavits from |
Gooding sud McCormick none were filed, and the plintiffs’ right
to recover rested on the evidence received at the trial, which is
fally stated in the judgments. i

McLzux, J.-~It appears that in the yesr 1859, the defendants!
being sviious to have s steamboat communication opened from '
Goderich to East Saginaw, in the state of Michigan, so that it'
might be in convection with their railwsy, and estabdiia’s a route’
for the trausport of goods and passengers from Buffalo to Saginaw,
entcred into an agreement with the plaintiffs to induce them to-

certaio #tipulations as to the part to be performed by each for the
mutual advantage of both parties. The defendants ngreed to
advance $5000 to tLe plaintiffs to enable them to procure a suffi-
cient boat to be placed on the communication, and mutual stipula-
tions were entered into as to the amount to be charged for freight
and passengers, and for the payment by one to the ather of & por-
tion of the moneys received according to the services rendered by
cither. For the purposo of keeping an accurste account of the
expenses of the boat, and of the moneys received on board of her,
it was agreed that the defendants might nsme a person to act as
purser on board, aud to be entitled to mess cn board with the
captain ; bis wages, however, to be borne by the defendantr. IHe
was to be subject to the anthority of the defendents, but to do the
usual duties of a purser on board.

Under that agreement, bearing date 29th of Juae, 1859, the
plaintiffs procured and placed upon the route the steamer Kaloolah,
and one J. L. McCormick was placed on board as purser by the
defcndants, for the purpose of keeping the accounts of the bost
and doing any other duty otherwise uswally devolving on & person
in that situation. The three first items in the plaintiffs’ account,
for which leave was reserved to the plaintiffs to move to have a
verdict entered, were for moneys alleged to have been received by
McCormick while he was purser on board of the bost and not paid
over to the plaintiffs, and the only evidence of the receipt of such
moneys consisted of receipts signed by McCormick.

The defendants objected that they were not liable for suy moneys
received by McCormick ; that though they nominated him as pur-
ser, and paid his wages on board of the boat, he was only placed
there as & person in whom they had confidence to keep the accounts
and to discharge the general duties of purser for the plaintiffs, so
that at proper periods there might be no difficulty in settling the
accounts according to the stipulations of the agreement as to the
running of the boat

There was a further objection, that McCormick bad nothing
whatever to do as purser in receiving freights or other moneys
elsewhere than on the boat, and that the moneys for which the re-
ceipts were given appeared to have boen received from a Mr.
Gooding, the sgent of the steawer at Saginsw, for the purpose of
being transmitted to the plaintiffs, except to the amount of $11.37
freight on goods sent by railway and steawer from Buffalo to Sagi-
paw, of which awount $5.25 was freight on the railway.

The through manifest of railway and steamer charges, amount-
ing to $11.37, receipted by McCormick on the 12th of October,
1859, was produced, and the witness, Jonatkan Black, the plain-
tiffs’ book-keeper, proved tbe signatur: of McCormick to the
receipt, and also to a receipt on & similar manifest dated 5th of
October, 1859, the freight on which amounted to $39.85. He pro-
duced the ledger kept by McCormick as purser on board of the
boat. By that the two firat items, $89.85, and $11.87, sppeared
to be entered as due to the Kalooleh, and in another entry RicCor-
mick charged the plaintiffs with $28 as paid to them on accovnt of
freight. The receipt the witness ssys purposes to represent the
€28 to be money received from Gooding on account of produce
shipped by the plaintifis to Gooding on consignment. The two
first items sre charged to Cooding in the Jedger as unpaid.

On cross-examination the wituess Black stated that he was em-
ployed at the wharf at Goderich, and Gooding on the American
side. If goods were contigned to Gooding he had to collect the
freights : Gooding acted as agent for the steamer at Saginaw. The
first item wags for {reight on goods consigned to Cupiand & Co., at
Saginaw, the second item was for freight ander similar circum-
stapces, $11 37, but the witness never koew of McCormick cot-
Jecting freights at Ssginaw except in these two instances.

There was nothing to slow any liability on the part of the
defendants for moneya received by McCormick in his capacity of
purser of the plaintiffis’ boat. e was not there as the servant of
the defendants exclusively, though they paid bim and he was
placed there at their instance. IHe was performing a daty for the
plaintiffs in fact, and all that was required of him by the defend-
ADts was an accurate account of moneys received and expeaded by
the boat, as the defendants bad by ‘beir agrecment covenanted to
guarsotce the plaintiffs agaioat loss by their enterprise in running
the boat. If it had been intended that the defendants were to be

purchase & hoat to be rum by them on the proposed route, with' respousible for McCormick, there would 80 doubt have been somo
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stipulation to that effect in the agreement between the parties, but
that such was not the case is manifest from the fact that on the
14th of February, 1860, a settlemeunt of accounts between the
plaintiffs and defendants took place nt Brantford, in which nothing
whatever was said of the items claimed on account of McCormick,
and a balance was then struck by which the pliiutifis became in-
debted to defendants ia the sum of §3,799.60. That rum, accord-
ing to the evidcace of defendants’ secretary. Mr. McLean, was paid
to him, and he gave a receipt for the amount. In the plaintiffs’
account on which that settlement took place were two charges
which were again brought forward in the particulars in this sutt,
$80, one-half of J. K. Gooding’s salary as sgent for the steamer

(aloolah, and $:10, one-half of his travelling expenses, but these
items were then deducted from the amount of the plaintiffs’ ac-
counts, and they paid the full balance remaining after such deduc-
tica. No further evidence has been given in reference to these
items, and they must be taken to be abandoned.

The residuv of the plaintiffs’ account was for articles furnished
to the steamer Zroy, belonging to the plaintiffs, while running on
the same route as the Aaloolal in counection with the defendants’
railway. To that portion of the demand the defendants object, on
the ground that the steamer Troy during the whole period was
chartered to onc llenry Whittaker, who run her exclusively on his
owu account. It was proved that the Troy was registered in Buf-
falo in the name of Mr. William McLean, secretary to the compary:
thst during Jaly, 1859, that boat was run under charter Ly Cap-
tain Whittaker on his own account; and Mr. Pell, the general
agent of the defendants, proved that on the morning the Troy
arrived at Goderich he told the plaintiffs that she was run by
Whittaker on his own account, and that the defendants were not at
all responsible. This witness stated expres«ly that he had himself
told the plaintif Rumball of that fact, and that the plaintiffs knew
the conditions on which the boat was run, and that the account for
goods farnished to her was, for the first time, sent into the defend-
ants a moath or six weeks before the trial; that a person of the
name of Hiret was put on board of the Troy by the defendants, for
express purpose of making it known that Whittaker, the captain,
bad no right to charge the defendants by his contract, and that it
was in reference to the law of the United States especially that
Hirst was charged with the duty, to avoid & lien attaching on the
boat by Whittaker's contracts.

The charter party made to I{arvey Whittaker, bearing date 23rd
June, 1839, was not produced on the trial, but it has since been
produced pursuant to leave reserved, and shews conclusively that
Whittuker was to run the boat waolly on his own account, and
bound to return her free from any charges on the expiration of
his term.  On the whole casc us it now appears. 1 do not see .« at
the plmintiffs have establisbed any grounds for dieturbing the son-
suit, and the rule must therefore be discharged with costs.

Bress, J —Tiie charter party between R 8 Carter, the regis-
tered owaer of the steamer 7roy, nud one Harvey Whittaker, shews
that the rtentner was leased to Whittaker for the year 1839, to run
from Goder:ch to Grecn llay in the state of Wiscousin, in the
Uuited Statex, and to run in connect:on with the Buffinlo and Lake
Huron Railway, charging a specific fare fiom Buffalo to the differ-
ent ports on Greeu Bay, wlich was to be divided between th2
railway company and the buat in proportions entioned in
schedule. The cbarter party prov des that Whittaker will run the
steamer at his own cost, expense, anl charges, and furnish and
supply lier with all pecessary oulfitings requisite It coutains &
provision that Whittaker will, in all cases, 11 bis own individual
uame and ou Uis own respousmibility, and nutin the uame or on the
credit of the beat, make all puichases. Various other stipulations
are put in for the purpose of guarding against the cffect of the laws
of the Uuited States with regard to licn oa the vessel for supplies or

rics furnisbed to her. Ia the prescnt case the plaintiffs
furnished provisions aud wood in Goderich. The law of England
is that the mere fact of one standiog as the registered oener is not
sufficient to shew that he 1s liable for the price of stores furnished
to the vessel ; but in this case it is not shewn that the dcfendants
were the registercd owners; at the utmost it wa< stated by parol
evidence that another person was thc registered owner in Uleve-
land, for the bencfit of, or as s trustce fur, the defendauts. Besides
his, howevcr, it was proved at the trial that the pisintiffic were
t

informed, before any part of the account they scek to recover was
incurred, tha. the stenmer had been leased to Whittaker, and that
the rallway compnny would not be answerable for supplies fur-
nished to hee.  Uuder these circumatances there is no question
the plaintiffs cannot recover against the defendants for any purt
of the chinrges made in respect to the steamer Troy.

The claim in respect of the Kaloolah arises in this way: the
plaintiffs and the defendants on the 29th of June, 1859, entered
into an agreement by which the plaintiffs were to buy or charters
stenmer, and run her twice a weck from Goderich to Exst Saginaw
during the season of 1859, and the defendants were to guarantee
the expenses of the boat to the extent of $10U per round trip. The
boat was run in coonection with the railway, and each party were
to be eatitled to receive and should receive from the cbarges for
freight and passengers which sbhould be carried by the said Loat to
Goderich, and thence eastward by the railway, or by the said ruil-
way to Goderich, and thence by the boat northward, according tu
rates in a schedule annexed. Aond it was provided that the settie-
ment for the season should be in this manner: that the defendants
should be debited with $200 per week during the season, and then
that if the wggregate earnings during the whole season did uot
amount to the total sum thus guarranteed that the defendants
should pay the deficiency.

Then comes the provision upon which thbe question turna with
respect to the $78.22, which is this: * The company shall have
power 10 piace on hoard the said boat, during all the time afure-
said, a purser, who shall have the usual powers aud shall discharge
the usual duties of a purser on board vessels, and shall kecp an
account of the recepts and expenditure of the said boat, and be
subject to the authority of the said company. The wages of the
said purser shall be paid by the said company, but he shall, mess
on board with the captain of the said hoat, and at his tablc, at the
cost of the said Vanevery and Rumbail.”

It was proved that the purser had received the $78.22 for
freight, wlich it was said he had not accounted for to the plain-
tiffs, thoogh he had accounted for every thing else. It was proved
that on the 14th of January, 1860, the plaintiffis and defendants
settled their accounts for the season of 185Y. and the plaintiffs
paid to the defendants the balance due them of $3,799.565, and then
roade no claim whatever for any sums received by the purser and
not accounted for, and no claim was made until the bringing of
this action. The question now is whose clerk or agent the purver
was during the time he was on board in the character of purser.
The plaivtiffs contended that he was the clerk of the defendants?
and that they should be answerable for the $78.22  On the
other hand, the defendants contended they only reserved to them-
selves the power of appointmint of the purser, and paid his salary,
in order that they might have s guarantec that ibey were properly
dealt by in the account of the receipts and earning of the steamer,
and that he was under the authority of the capain, and suljject ta
the plnintiffs kecping Lim or not, aud accountable to the plaintifis.

I certainly take the same view in that respect as seems to bave
struck the learned Chief Justice st the trial by his directing &
nonsnit.  The vessel belonged to the plaintf~, and the freight
would be the property of the owners for the time being. They
alone could collect it or sue for it if nccessary ; the defendams
coul] do neither ; and aithough the defendants could under the
power reserved to them appoiut a recciver, and though the defen-
dants were to pay bim for ro duing, yet his accountability would
he to the true owners, who in this case were undoubtediy the
pla.ntiffs. 1t is clear they must have so understood the purser’s
position, for he accounted for all with the exception of this sum
to them, and they have settled with the defendants upon that basie.
{t is not, perbaps, unlikely, if we had the purser’s siatement, that
it would tarn out that even that sum was accounted for. The
account which he was to keep was not only of the receipts but of
the expenditure of the vessel, and it was ot pretended that aoy
otber than the plaintiffs themselves to &2 eud sny thiog, though
undoubtedly the defendanis wers interested in knowing that &
correct account of the expenditare was kept.

I think the plaintiffs’ rale should be discharged.

The Cliief Justice baviog becn absent during the argument gase
na judgment.

Rule discharged
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I AR Marrem or Cuaares Winpex axp tux BurraLo asp
Lage HigoN Rarcway Coupasy.
Congal. Stals. Cy ch 68, sec. 5—(bustruction of— Lands ingurwudy affected— Right
to com pens ritym,

Ons W. ountted land opon the navigable viver Matland extending to Ingh wate ¥
mark  The Buflalo and Lake Hevon Ralway Coupauy constructd their rosd

upan the rieer not touchang bis land, but cenm tasd with the hanks above and |

below at, thus shutting him out from the river exeept scroas the vaibway

Sem'de, that this Iaad was i > iyunonsly affectod,” s 88 0 entitle bun to com-
peasati nnder the Railway Act, sie. 5

Quare, whather the statite applics in any ease where the land ite~If i not injured
l-:n;hly. though the uwuer may sustain damage by its depreciation m valge ur
otherwise.

Quarre, alw, whether the power givess to thie cmipany by thetr snecial <t 19 Vo
ch, 21, see. 46, ¥ controlled by geen. 136 aud 148 of the Kmlway Act, notwith-
standing the provasiuns in sec, 139.

i
C. Rolinson obtained a rule nisi on the Buffalo and Lake Huron

Railway Company to +hew cause why 8 mandamus should not issue
commanding then to serve a notice upon Chnrles Widder, Exquire,
containing a description of the powers intended to be exercised by
them with regard to bis land described in the affidavit filed, »
deciaration of their readiness to pay some certain sum as compen-
#ation for damages likely to arise to the said land from the cxercise
of their powers, and the name of an arbitrator to be appointed on
their bebalf if such offer be not accepted ; and to proceed to make
compensation to the said Widder for the damage to the smd land,
injuriously affected by the exercise of the said powers in the affi-
dawit set forth, and to determine the amount of such compensation
in the manner provided by * The Railwsy Act ”

It was admitted that the Railway Company had been required
to appoist an arbitrator, aud to hase the damages ascertuined, as
the applicaot desired, and that they refused, because they denied
the right of the applicant to any such compensation a* he was
seeking to obtain.

Mr. Widder made an aflidavit that he was the owner o certain
lands which he specified, and which were pear the mouth of the
river Maitland, lying along the bank of that river, and bouvded by
the river on the north, and that the land was conveyed to him by
the Csnads Company in the year 1852 : that the Buffalo and Lake
Hurom Railwasy bad nearly completed a line of crib work upon
the river, rising about four feet above the surface of the river, and
extending along the whol. {iont of lus Iand, and connected with
the bank of the river above and below bis land, the effect of which

was to shut oot all access from his land to the river, except across !

the maid c1ib work : that be was informed by the enginecr of the
company in charge of the -orks that they intended to lay down
the track of their railway paralle!l tothe live of erib work, Letweer
it and his land, and to 6ill up with earth the space between the
erib work and his Iand : that the river Maitland is navigable from
in mouth, where it coters into Lake Huron, up to aud above his
land : that before the crection of the said work lie bad l»id out
his land into lote, which he believed would hiave been walunble aud
saleable as water lots, having a frontage upon the river, Lut that
such value, and all prespect of selling the lots, was wholly destroy-
ed hy the works of the company.

He shewed that in Scptember, 1860, he notified the company
that he inteaded to claim compensation, and requested them to
state whether they were prenared to settle the sanie in the ueual
way, and that he received for anewer that the railway waorks were
being constructed on the company’s property, and that they coull
not}lfnndenland why any notice rclatng thereto shoulld be given
to him.

A sketeh was anpended to hie affijavit shewing the situation of
Lix land in relation to the river and to the railway.

E 8. Woud shewed cause

On the part of the milway company, it was shewn that Ly
letters patent dated the 2Rth of July, 1833, the Crawn deeded for
21 years to the Canada Company (with ather property) the water
lnts in the viver Maitlan), extending from Luke Hurnn up the
said river to a distance comsiderably beyond the laud of My,
Widder, with such conditions contained in it as¢ shewed tnat the
government treated the river in that part of it as navigabic water,
aud provided for protecting the genceral privileges of the publicin it.

Aud au affidavit was filed, made by the engincer of this railway
company, and referring to & plac shewing the position of the rail-
way track. This affidavit stated that the company, by deed of
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'pﬁrchm from the Cz;nadn- C_<;mpn;ny, dated the 14th of June,

! 1859, became the owners of the harhour at (Goderich, and of the

'bed and soil of the river Maitland, and of the islands therein,

i below, and adjacent to, and along. srd appoxite to, and ahove Mr.
| Widder's lands : that Mr. Widder's deed iimited his lands on the
|north by the high water wark of the river Maitland, expressly
: excluding him from all special right in the river and its wnters:
} that the railway and work did not touch or eucroach on the lands
of Mr. Widder, but were entirely north of them : that the top of
the bank on which his house stood was on an average 120 feet
bigh, ascer ling from the river at an angle of 30 degrees, and was
;80 rugged snd steep that it could not be ascended except by per-
. 80n8 vn foot, and even g0 with difficulty.

E. B. Wood, for the Railwny compauny, cited Angell on Water-
couraes, 10, 17, 51, 535; Carroll v. The Great Western Railway
Co., 14 U. C. Q B 614; Wrightv. Howard, 1 Sim. 8t. 190 : Child
i v. Starr et al , 4 Hill 369; Gouldv. The Hudson Rwver R. R. Co ,

12 Barb 616, G22; Shelford on Railways 423 ; Wilkes v. (zowski
let al.,, 13 U.C. Q. B. 312; Smullv. The Grand Trunk Railway Co ,

24
-

! 18 U. C. Q B. 283; Wilkes v. The Ilunqerford Market Company,
i Bing. N C. 287 ; Snure v. The (ireat Western Rarlicay Co., 13 U.
C. Q. B.376; Wiemer v. The Great Western Raulwcay Co , 1b 383 ;
Day v. Gand T-unk Radway Co., 5 U. C. C. I, 420.
‘ C. Relunson, contra, cited East and West India {ocks and Bir-
: mingham Junction R. W. Co. v. Gattke, 3 McN. & G. 155; Glover
v. North Staffordshire R. W, Co., 20 L. J. Q. B. 376 ; Reginav.
| Eustern Counties Railway Co., 2 Q. B. 347; Bell. v. Hull and
| Selby Baslway Co., 6 M. & W. 700; Hosev. Grovesetal ,53l. &
1 G. G18; Addizon on Torts 104; Woolrich on Waters 204.

Rosixsoy, C. J., delivered the judgment of the court.

The firet question is whether it is clear that the proprietor Mr.
Charles Widder, can claim compensation for the injury which he
| complains of.

! The Buffalo and Lake furon Railway Compaay is incorporated
ander the statule 19 Vic., ch. 21, By the 33rd section of 1hat act
they aro placed under the operation of the Railway Clauses Con-
solidation Act, at that time 14 & 15 Viec., ch. 51, now ch. 66 of
the consolidated Statutes of Cansda ; and by section 36 of 18 Vic.,
ch. 21, they had power given to them 1o construct the work which
gives rise to this question ; that is, to continue their railway *to
any poiut ou the river Maitland, or to the waters of Lake Haron,
at or near the towa of Goderich.”

Whether such power is to be considered ns controlled by the
136th and 138th sections of the Railway Act, ch. G0, Consol.
Stats. C., notwithstanding what is provided by the 139 section,
it may be mnterial to consider, because if the company had not
suthority to construct their railway where they have constructed
lit they would be simply trespassing, and we should have no
; suthority to deal with them or with this application as if they bhad
" proceeded under the powers of the Railway Act.  We assume at
| present that they had Iegal power given to them to do what they

have done.

| Then by sectinn five of the Railway Act, it is provided that «* for
the value of lands taken and for all damages tn lands injuriously
v uffecied by the construction of the ravlweay 1 the exereize of the powers
tly this or the special act, or any act incorrorated therewith,
! vested in the company, compensation shall be made to the owners
| and eccupiers of, and to all other persons interested in, any lands
"su taken or injurivusly affected.”  And by the next section it i«
i enacted that unless otherwise specially provided hy that act or
j the special net, the amount of such compensation shall be ascer-
i tained and determined in the matter pruvided by that act, which
is by arbiiration.
" s Llamages (o lands injuriously affccted by the construction of
“the railway,” &c., is the langusge of oar statote. Does that
"include n claim hke the present. where the land of the applicant
8 nnl anfuricusly affected, but where it is corvect rather to say that
the enjoymeant of the land is rendered Icss valuable, or convenient,
or agreeable, by soincthing righifally doue outside of it? There
is no damsge here done to the land. The allegation is rather that
the owner of this land sustains damage as owner by something
rightfully dove on adjoiniag land, which makes no change upon
, the 1and itself, on the surface or otherwise.
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The language of the Eoglish statute on which the case of The
Queen v. The Eustern Countres Ralway Co , 2Q. B. 347, 2 18 W.
Cas. 736 was decided s very different. It provides (sces. # and
28 and severul other clauses) for compensution to the owners of
landy ¢ for all dumages by (hem sustained” in or by reason of the
execation of the powers granted by the act.

It is material to consider the following parts of our Railway
Act, namely, sections 4, 5, G, sec. 7, sub-sec. 3. sec, Y, sub-secs.
3, 5, sec. 11 throughout, secs. 138-9.

We perceive nothing in them which seems to do away with the
effect of that distinction between lands being wijuriously affected by
the railway, and persons sustaining damage from the coustruction
of the railway.

The proprietor in this case has a right to go to the high-water
mark of the river Maitlund. The defendants’ works are placed in
the water of the river. The bed of the river for all that sppears
belongs to the Crown, and if any person by direction or autbority
of the Crown had for any purpose erected a wall along the bank
of the river, or put up any work on the edge of the river
acd extending only towards and in the water, would each
of the proprietors along the bank, snd having no right in the
80il beyond the edygo of the water, huve had a right to briog
a civil action against the person who did it; or would he hase a
rght to compiain of any other icjury thun that as one of her
Majesty’s sabjects he was excluded from access to the river
from his land? And if he could for this comamon injury bring an
action instead of relying upon his rumedy by indictment, would
his ground of complaiut be that hislands were injuriously affected,
or that he as owner of the lund had suffcred damage from the loss
of & convenience or privilege of using the river which lay outside
of his lands?

In Duy v. The Grand Trunk Ruilway Company, (53U €. C.P. 420,)
the Coart of Common Pleas seem in principle to bave decided this
question against the claim of the proprietor to recompence.

So far as we have been able since the argument to investigate
the very important principles involved in this spplication, we are
aoct convinced that this applicant bas a claim to compensation, but
the question is & general one of much conscqueace to be clearly
sot at rest, and we have no objection to grant a rule for & manda-
maus nisi, as was done in the case of The Queen v. The Eastern
Counties Railwoy Co., 2 Q B. 347, 2 R. W. Cas. 736; in order
that the question way be decided in ruch & manuer upon record
as will aliow of an appeal.

The applicant will ider whether it is worth his while to incur
the ezpense of such » procecding, while we do not at present incline
to accede to his view of his rights, but the contrary.

COMMON PLEAS.

Reporied by Ronenrr A. IlaawisoN, Esq, Barnider-at-Low.

Davize Hatgur v. Eowazxp Howasn.
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Sale of (Gords—~Satu'e of Prauds—Principal and Ageni.

1. A enatract for the sale of gnnds vnid by the Statote of Franda, 1« no contract
in law, and it 13 immaterial whetlier a party who maken such a cvutract either
deenawo in bis own tebalfor ia behalf of apother

2. Zabsmyuent acte. such as & delivery and acceptance of part of tho poods mabe |
the onatract gnod i

Y. O, but not lxfore the happening of these acts. either (mrty whn is contractiag
fie & prigcipal, must dixchew the fact, or be huonclf hield liable to fulfif the |
contract.

4 Therefore. where a enlers into a verlml ontract for the porchase of |
gendg, without at the time disclming that he 16 acting fur another. but bafore

part delivers, or part payment, disclses bis [nincipml. be is not persoaslly
Lalde to the vender of the gouda.
(Trinity Term, 1861.)

This was an appeal from the County Court of the United
Countices of Froutenac, I x and Addington.

The declaration was on the common counts for money paid by
defendant to plaiatiff for goods bougbt and sold by plaintif to
defendant—goods s0ld and delivered by plaintiff to defendant—
work done snd materials provided by plaiotiff for defendant at his
request —twoney lent by plaintiff to Jefendant—money paid by
plaiutiff for defendant at his request—money received by defen-
daot for ase of pisintiff - interest upon, and forbearance at interest
by plaintiff to defendaut at defendant’s request—of mouey owing

oom—

e N T I an——

from defendant to plaintiff—money found to be due from defendant
to pluntidf on accounts stuted between them.

The pleas werc—1st. Never indebted. 2nd. Payment before
action  3nl. That befure nction defendnnt satished and discharged
platutiff’s claim by delivering to him goods. 4th. Set off.

The case was tricd at the last March sittings of the county
court.

The following witnesses were examined on behalf of the plaiatiff:

William Butier—I was working with the plaintiff in September
last, in a field; defendant came up to where we were; he said to
plaintiff you have got somne peas, do you want to sell thewm, or are
you going to sell them ; plaintiff said I want to sell the peas;
defendant asked what wus the price of them, and plaintiff said
three shillings & bushel; defendant said | will take them ; he
asked how much peas he would have; plaintiff said about 300
bushels; plaintif asked defendant if he was buying them for
Germau; defendant said no; he snid I want 300 bushels for
my own pigs and horses: he said I have no order to buy peas
for German not yet a while; plaintiff said be would bring him a
load that night ; defendaut said his men were busy and he had no
place then to put them in; defendant ssid so soon as 1 am ready
you may bring them and your money will be ready so soon as
I have room for the pens. After the peas had been delivered,
I heard another conversation between plaintiff and defendant;
plaintif asked defendant if he wanted him to fulfil his con-
tract for the 300 bushels of peas; defendant said no; defen-
dant said no, I am not buying the peas fur myself ; this was after
the peas was delivered ; defendant »aid he had enough peas for 3.

The conversation in the field took place in September; I heard
nothing ahout barley; he said it was a pity to have all that straw
wasted; I do not know German ; I heard his name mentioned ; I
am sure Howard said be was baying for himself; plaiotiff said he
had rising on 300 bushels of peas; defendan* said if plaiatiff had
300 bushels he woald give Ss. & bushel for them ; he said be
would give 8s. a bushel for 300 bushels if he had them: plintiff
drew all the peas over to HHoward's ; I think there were 300 bushels
in the field ; I think so by guess-work ; defendant said he did not
want auy more peas; at this time he made mention of no nawe.

Elias Clapp—I reside in South Fredericksburgh ; the defendant
carries the mail and keeps a great number of horses; I had no
conversation with him about 20th September last about peas; I
asked bim if he was buying peas, he said he was; 1 asked him if
he purchased Daniel Haight's peas; he said that he bought Daniel
Haight's peas, 300 bushels, at 3s. a bushel ; defendant said he had
some rye, and was going to scll it and feed the peas; be said he
paid Haight $25; peas fell in price afterwards; in October they
went down (o 50 cents a bushel ; I sold miue for 50 cents a bushel.

Peter D. Davis—I know defendant; he told me several timeS
that be purchased peas from Haight, at 3s. a bushel ; he 3aid they

. were in the field cleaning them up when they were purchased: he

said they were beautiful peas ; be said if he bought them too bigh
he would crack them and feed them for his cattle. In November
I heard him say that he pail Haight $25 on the peas ; he wanted
plaintiff to seil the peas to somebady elye to cover the 6d. on the
hushel, peas in the meantime having fullen in price 6d. a bushel ,

_defendaot said be had used some of the peas for bis pigs; they

are stored in defendants store now. In the lust coaversation [
had with defendaut he said he bought the peas for German; he
admitted he had th:e peas in his sture and be would pay plaintiff

;325 if he would take the peas, namely, the 250 busbels he deli-

vered to defendant; I paid wlarfage to lHoward for peas that I
sold to Mr. Sills.

leory Lapoint—I drew some of the peas; I drew the second
load ; defendant told me that the plaintiff drew the first load ; my
load weighed 40 bushels and 46 pounds. In November defeadaat
said I do pot want thom, but he took them after being angry
some ; plaintiff said he did pot know anything about German;
plaintiff said be thought he would have over 250 bashels; defen-
dant said that is plenty, it is more than I ought to bave at that
price: defendant said to plaintiff that Sills was giving 0 cents a
hushels and why not sell them to bim for that amouant, as with
the $23 he already got it would be cqual to 83 ; plaintiff said he
sold them once and that was enough : Howard put a poor mouth
on him and spoke about German ; Haight said he would go over
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to Alison's wharf and sce Sills, thut he would continue to draw
the peas, and if 8ills would come and take them on Thursdsy or
Friday so that he would get his money, he said 1 will let Bills
hiave thew, but if not I will bold you to your bargain. It was at
the request of Howard this was done. Defendant told me in Sep-
tenber that he was out at Haight's and bought Lis peas, and that
.hey were a fine lot; defendant said he bought them too dear, but
if German would uot take them he would feed them; he told me
he uscd some of the first load; defendant said ho did not want
the peas there as Haight would be dunning him for the moucey;
when I was drawing the peas he talked aa though the peas had
been purchbased for Germsn; he said he bad done enough for
German for nothing ; German lives in Marysburgh, across from
Howard, in Priare Edward’s Couunty.

Thomas Carnham—1 was at Howard'sin the middle of November,
1860, when the last load of peas was delivered ; plaintiff came for
the key of the storehouse ; defendant looked round and waid he
would get his man at the storehonse ; plaintiff said 1 have done
drawing ; defendant asked how maoy bushels there were;
plaintiff said there was sometbing about 250 bushels, something
over 250 bushels, a bushel or two, it was a little over 20U bushels
at apy rate; defendant said that is pretty well.

The following wituesses were examined on bebalf of the de-
fendant :

George German—1 live in Marysburgh; I rented 2 store in
Fredericksburgh from the defendant in August last until the
epriog of 1861, for the storage of grain; I was purchasing graiun ;
suthorised the defendant to purchase for me; 1 authorised him to
engage grain for me ; about the Jst of September last I was at
defendant’s, he took s sample of peas from bis pocket; he said
he purchased 300 hushels of that sample for me from Haight, at
60 cents; it was between the 1st and 10th September; I said
very well ; I assumed the paymeuvt of the $25; I did not say to
Carnabsn that 1 was buying peas; I have not failed; I had
trouble with the Company 1 was purchasing for.

Willism Lapoint—I live in Fredericksburgh; I was present st
A conversation between plaintiff and defendant, at defendant’s

William Jones—I was present at o conversation hetween plain-
tiff and defendant, at loward’s, about the peas, in the latter end
of November last ; defendant told plaintiff and his man to draw
for German when the vessel arrived; I lived with Howard for
thres years.

The learned judge told the jury that the defendant was per-
sonally liable il be made the agrcement for the purchase of the
peas in his owa name, without telliug the plaintiff at the time of
the sale that he was purchasing as an ageut; that if the defendant
entered into the agreement in his own name for the purchase of
the peas, making himself personally responsible at the time. he
could not afterwards Jdivest himself from tho responsibility, by
shewing that he was acting as agent for an undisclosed principal.

T. Parke, counsel for the defendant, took exception to the
charge, contending that the judge should bave told the jury that
the defeudant was not personally liable if his principal was dis-
oclosed or known to the plaintiff, and credit given to bim before
the acceptance or receipt of any part of the peas or part payment
thereof.

Verdict for the plaintiff for $129 80.

During lust April term of the county court, Parke obtained a
rale nis to set the verdict aside, on the ground of misdirection, as
above stated.

The rule was argued during the samo term. Parke, for tho
the rule; J. A. Ienderson, contra.

Mackexzig, J. Co. C., delivered judgment. — In Story’s able
aud intelligent work on Agency, at page 269, (a work which is
received in the English courts, as well s in the American courts,
as anthority) I find it laid down as law that, ** \ person contract-
ing as ageat will be personally respousible where, at the time of
makiog the contract, does not disclose the fact of his agency,
but he trests with the other party as being himeelf the principal ;
for in such a case it follows irresistably that credit is given to him
on account of the contract. Thus a factor or broker or other
agent baying goods in his own name for Lis principal, will be res-
ponsible to tbe seller thereof, in every case where is agency is not

licuse, al'out the last of October or 1st of Novomber; my brother
delivered a load of peas; plainiiff cawe up; they began to talk
about German; defendant said Germav had not furnished him
with money to pay for the peas, that he had bought the peas for
German; he woulu advise llaight to keep the $25, and sell the
peas to whom he had a mind to, that the plaiotiff would have no
storage ot wharfage to pay ; defendant told bim to take the key
and put the peas in the storehouse, and sell them to whomn he had
a miand to; plaintiff did not say that he would or would not;
somethiag was said about Sills buying the peas at fifty cents at
Oliphant's wharf; defendant said wothing the one way or the
other : defendant said that he would not Le re«poasible for any of
the peas; plaintif vsid that he did not knaw anythiug of German,
he woulil luok to the plaintiff for the price of the pess.

Dunavan Sills—1 was purchasing wheat at Alison’s whar f about
the 10th November, 186U, in Alolpbustowu; plaintifi came to
me there; he told mec be was in some difficulty shiout peas lie
deliversd at Howard's, that there was sowe difficulty between
Howarl, Bccles and Genman, and that the plantiff wantel to
make a paymcut that week to one Thompsun; he said he bd a
lot of peav, partly ut home and partly at Howard's, and asked me
if | would take them, and Lhow muclhi J would give for them; 1
told him { woald take them if be thougbt I could get enough to
make & cargo, then [ said U thought I would take them: he told
me afterwards e would not give me the peas ss he intended to
Jook to Howard for them, 1t made no Jiff rence, I got a cargo
without thew ; | paid tas nothing: he did vot tell mec he was

selling them for Howard; 1 thought Haight jutended to give me
the peas: he told me that there was difficulty with Gerwao, and
that he was afraid tbat he would not get his wongy. !

William Gower—I was pr.seunt when defemdant told jlaintiff:
that be bad $25 of Gerwau's woney, aud that the pluinufl might
have 1t; I did uot see the movey puid; I heard pluinuff ask de- !
feudant if German was over; plaintiff said that be wished defen- ,
dant would go and see him, or scud him his money, or words to;
that effect; 1 was at the, police station-bouss since I arrived in

Kingston. |

losed ; but ws are not therefore to infer that the principal may
not also, when he is afterwards discovered, be liable for the price
of the same goods; for in many cases of the sort the principal and
agent may both be saverslly liable upon the same contract.”

Ie Chitty on Cootracts, at page 226, it is said, * Upon the
principle that the contrast of an agent is the contract of the prin-
cipal, an agent is not liable upon an agreement which he makes
in his represantative character, provided he do not personally con-
tract or expressly pledge his owa credit by concealing bis priuci-
pal or otherwise.”

Ia Paley on Agency, 372, it is +trted, ¢ that in all cnsea wherea
fuctor delivers goods as his own, and conceals his principal, be is
is to be takea to all intents ss the piincipal.  This notifieation of
the principal 1nust he at the time of the contract: it 18 not suffi-
cient to dicharge the agent to make it afterwards.”

Lord Ellenborough, C. J., was of opinion, in Morgan v. Corden,
that a defendaut was linble — the principal vot baviug been dis-
closed at the time of the contract; and no eubscquent act heing
doune to thew that the plaint'ffl waived his hability to the defendant.

In Broom’s Com., page 545, I nd it Isid down ns law that
* Where an agent contracts for the purchase of goods as princi-
pal. be, by so duing, iucurs a personal hability :”* and at page
547, “If an agent makes an oral contract in Lis awn vame, the
principal may sne as vuch or be sued upon it for it is a geneial
rule that whenever an express contract iz imade an action is wan-
tainahle upon it, either 1 the name of the person with wlom it
was actually made, or in the name of the pervon with whom in
point of Iaw it was made.”

In the case of Jones v Littledale, Liord Denham, iu delivering
the judgment of the court, Iays down this as n general proposition
of law, ¢ Thatif the agent contracty in such a form as to make
himse!f personally responsidle, he cannot afterwards, whether hiy
principal werec or were not knowa at the time of contract, relieve
Limself from responsibility.”

1 would also refer to the cases of Higgins v. Senior, 8 M. & W,
834 Gr%‘ v. Kopke, 18 C. B. 549; Reid v. McChesney, 8 U. C.
£. P. R. 60.
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The case of Mclee v. Atkwnzon, 2 M. & W, 440, is almost in
point. In principle it differs in nothing from the present case.
The present defendunt made a contract, 1n his Lis own name, with
the plaintiff for the purchase of peas us principal, and when asked
it he was purchasing for German, answered, No; that he wanted
800 bushels of peas for his own pigs and horses The defendant
became personally responsible to the plaintiff at the time he
entered into the contract with him in his own nume, and bhe can-
not, according to the authorities I bave cited, be allowed to relieve
himself from that rosponsibility by subsequently shewing that Le
was acting s aun ageot.

By looking at the case of IHiggins v. Senior, it will be sevn that
the point taken by the defendant upon the Statute of Fraudsis
not tenable. The delivery of the peas, which was made in pur-
suance of the verbal coutiact, tefers back to the time of tha
contract, and makes it binding on the defendant.

There is no exception taken to the verdict upon tiic law and
evidence ; indeed pone could be. And as the nuthoritics estab-
Jish, I think satisfactorily, that there was no misdirection ot the
law at the trial, the present rule must te discharged

From this judgment the defendant appeni.d tu the Court of
Common Pleas, und contended that the rule should have been
made absolute for a new trial, on the grounds that 1t appeared by
the evidence that the original contract was verbal, and was not
binding, being & contract for the sale of goods for the price of
£10sterling and upwards, and no part of the goods baving, at the
time of the contract, been accepted or received, or anything given
in part payment, or to bind the bargain. And that before the
goods, or any part thereof, were delivered, or any payment made,
the defendant disclosed to the plaintiff (as the fact was) that the
defcndant was acting as the agent oi German, and refused to be
personally responsible; and apy amount that was paid was paid
and recesved as German’s money and payment; and that the
delivery that was made must be held to be a deliveryto or for
German ; that there was no delivery to, or acceptance by, the
defendant of the goods as a purchase for himself, or with any ia-
tention of making himself personally liable; that under the
circumstances set forth in the evidence, it was a misdirection on
the part of the learned judge of the county court to refuse to tell
the jury that the defendant was not personally liable if his prin-
cipal was disclosed or known to the plaintiff, and credit given
to bim, the principal, before his acceptance or receipt of any part
of the peas, or part psyment thereof.

8 KRichards, Q.C., for the appeal.

R. A Harrison, contra.

The following cases were cited during the argument : —Jones v
Littledale, 6 A. & E. 486; McGee v. Atkinson, 2 M. & W. 440;
Aliggins v. Senior, 8 M. & W. 834 ; Greenv. Koppke, 18 C. B. 54Y;
Rewd v. McChesney, 8 U. C. C. P. b0; Lerouz v. Broxn, 12 C. B.
801; Bradford v. Roulstin, 8 Ir. Ch, R. 468 ; Warner v. Welling-
ton, 8 Drewry, 528, 581 ; Waters v. Towers, 8 Ex. 401 ; Tuaylor v.
Wakefield, 6 EX. & B. 765; Taylor v. Ashton. 12 L. J., N. §,, Ex.
863; DBlack v. Jones, 6 Ex 213; MHarler v. Corpenter, 27 L. J. C.
P. 1; Clerke v. Arden, 16 C. B. 227.

Dzrarer, C. J —The contract being verbal only was not binding
until the purchaser should accept part of the goods =old, or give
something by way of earnest to bind the bargain, or make a pur-
tial payment oo account thereof.

It must necessarily be held immaterial whether a psrty who
makes & bargain, void in itself by the Statute of Frauds, either
daes 80 an his own behalf or on behalf of snother. No action
could be brought against either the actual bargainor or agaiust
any person whom be names as his principal in the transaction.

Subscquent events, such as arc stated to have taken placein
this case, viz.: a delivery and acceptavce of part of the goods,
and a partial psyment of the price, make a good oontract, though
there was nothing in writing.

Till some such subsequent event does happen, there is no cou-
tract; on this bappening, there is one; acd then either party
who s contracting for & principal must disclose the fact, or msy
may be held liable himself to fulfil it.

The terms used in the charge of the learned judge are vot open
to exception. ¢ That if the defendant entered into the agreement
in his own pame for the purchase of the peas, making himself

personally responsitle at the time, he could not afterwards divest
himself of that revponsibility by shewing that he was acting as an
agent for German, or by disclosing his name.”

Aud if, with this direction, the jury had been told that by the
worda ** entered into the agreement” they were to understand not
the first verbal bargain alone, bui the contract evidencing that
verbal bargain and the subsequent part <delivery and part payment,
or both, if they were concurrent, and that the disclosure of the
principal at the time o binding agreement was thus made and en-
tered into, would prevent any liability attaching upon the defen-
dant. I should bave been fully prepared to support the direction.

But from the form of the objection taken at the trial by the
defendant’s counrel, and from a part of the learned judge’s judg-
ment on discharging the rule nis, 1 gather he ruled that the bar-
gain as at first made though void by the Statute of Frauds, yet was
so far effective as to prevent the defendant from discharging him-
gelf by naming his principal, when the part delivery or the part
payment took place.

The objection taken at the trinl, and renewed in the rule nisi,
was, that the judge should have told the jury that the defendant
was not personally liable, as his principal was disclosed or made
koown to the plaintiff, and credit given to him before the accept-
ance or receipt of any part of the peas, or part payment of the
price.

And in the judgment the learned judge observed, ‘“ By looking
at the case of Jiggins v. Sentor, it will be secn that the point taken
by the defendant upon the Statute of Frauds is not tenable.”

The passage in the judgment in Iligging v. Senior alluded tg ie,
1 presume, the followiog: ¢ There is no doubt that where such
an agreement is made, it is competent to shew that one or both
of the contracting purties were agents for other partics, and acted
a8 suchb, 80 as to givo the benefit of the contract on the one hand
to, and charge with liebility on the other, the uonamed principale,
and this whether the agreement be or be not required to bein
writing by the Statute of Frauds.”

1 understand this passage in each case put, 5. e, whether
required or not to be 1n wriling, to refer to & valid and binding
agreement. That whether it be one which is binding without
writing, or one which, under the statute, must, in order to be
binding, be in writing, makes no difference in the application of
the rule just enunciated—that it is competent to shew that one or
both of the contracting parties, &c., &o. If that be the true
meaning of the passage, it does not sustain the conclusion of the
learned judge, which I take to be that if a contract, not binding
in its inception, be made between two parties, which is, by some
subzequent act, made valid and binding, neither of the parties can
shew that they were mere agents for others, unleas the statements
weie made at the inception and not at the time of doing the act or
acts, without which there would be no contract in law.

The truth is, that until the act ix done there is no contract, and
the declarations of either party which accompany the act of deli-
very, or of acceptance, or of paymens, or of receipt, cunnot be
excluded, but must betreated as forming part of the complete and
bindiog agreement.

I think, therefore, there should be a new trial; and assuming
the evidence to be the same, the jury should be acked to say whe-
ther—the first bargain being verbal only—the defendant, st the
time of & part delivery of the peas to, aud scceptance thereof by
him, or of the paywment of the $25, whichever first hoppened,
stated that he was only an agent, disclosing his principal, accepted
for him or paid for him; and with that koowledge the plaintiff
went on with the transaction on his part. If they find this to
have becn so, they should be directed to give s verdict for the
defendant.

Ricuagns, J., and Hagarty, J., concurred.

Per cur.—Appeal allowed without costs.

In THE MATTER OF JosErH WALKER AND TEE ProvisionaL
CorromaTioN OF Bauce.
County of Brucr—unly Durn— Nandamus to compel comstruction of County
Buildings—Stalutes 19 Vic, cap. 19—20 Fie. cap. 17—22 Fie. cap. 111.

In 1856, by statute 19 Vic. cap. 19, the reeves and deputy reeves of the several
townahipe in the county of Bruce were coustituted a Provisional Manieipal
Council for that county In 18357, by statute 20 Vic. cap. 77, it was declared
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thas the Uovernorin-Council should have power to x the county towu for lheI
county, and to Pano & proclamation fur that purpose. Oun 15th June of the
same year, Walkerton was | “oclaimed county town of the county. The provl-
sivual council retused to vots the nocesmry supplivs for the cousiruction of thw
ocauuty bulldlogs in Walkerton. In lbbg, by statate 22 Yic. cap. 111, the pro-
clamation appo.nticg Walkertou county town of the conn:’y was reccinded, and
the selection of the county town was sgain left to the Governor (eneral-in-
Couacil. By the sume act {t was provided that aach place deniring to do should
Present its claims to the Uovernor-in-Council befors 15t October, 1488, and that
a choice shonld be made from among such places By the same act it was also
pruvided that before any action should be taken by the Governorin-Conneil the
provisioual counell of the coun!i‘nhould vote tne necosary supplise for the
county buildiugs, and pass a velid by.law for ralsing and applylug the same.
'l‘h.'.grvvlllo-n couni! thervapon pased a valid by-law fur the purposs of rals-
ing the supplies; and the Governor-in-Council having again selected Walkerton
fur the couuty towa, it was on 8th November, 1800,

agaln proclaimed county

town.

Or an application, at the instance of a resident ratepayer of Walkerton, for & man
damus commanding the provisional council t3 proceed with the erection and
cunstructivn of a court house and gaol at Walkerion, it was Hel!

1. That fn such & case the court shuuld be careful ouly (o grant the vwrit on clear
grounds extablished that, in s.me particular or particulars, the provisional
tuunci! refused to dischurge the duties imposed uy ' them by law, having been
properly required so tw do

2. Thut applicant in this case had fuilsd to establish a sufficient demand and

refunsal.

8. That the conrt before granting 2 mandamus should have distinetly before It —
what was d ded—how the d ) was mado—how answered.

4. Semble, if a specific demand were made on the provisional council to purchase or
cuntract, if they could truly answer they buen unable to raise the money,
that could not Le treated us a refusal.

O Quare, 1fan applicstion of auch a character as this, belonging. among other
things, to the admiuistration of pullic jastice, should procwd frum a private
individual. merely in his capacity of resident ratepayer?

6. Quarr, as to the propriety of proceeding by mandumus on such a state of facts

as that st forth?
(Tnalty Torm, 1861.)

In Easter Term last, {a.rison, R. A., obtained a rule nisi call-
ing upon the provizional council and provisiona! warden of the
county of Bruce to shew cause why a writ of mandamus should
rot be issued, commanding them to proceed with the erection and
constraction of a court house and gaol for the said county, in the
town of Walkerton, the county town of the sid county; and com-
manding the provisional warden forthwith to issae the debentures
authorized by the by-law passed in that bebalf.

The rule was granted on readiong

1st. The by-law No. 4 of the provisional municipal council,
iotitaled ¢ To authorise the Provisional Municipal Council of the
County of Bruce to raise the sum of six thoussnd pounds cur-
reacy, for the purpose of defraying the expensea of erecting s
court house aud gaol, in the said connty of Bruce.”” This by-law
authorized the raising of £6,000 by loan on debentures, which the
provisional warden was authorized to cause to be made, in sums
of pot less than £25 each, to be issued under the common sesl of
the county, payable within 20 years from the time the by-law
should come into operation, besaring interest at six per cent., and
imposing s special rate of one-fifth of a penny in the pound to pay
interest, and form » sinking fund to pay off the debentares.

2nd. The proclamstion of His Excellency Sir W. F. Williams,
then Administrator of the Government, dated 8th November, 1860,
appointing Walkerton as the connty town, in the county of Bruce.

drd. An affidavit of the relator referring to and partly setting
forth the statutes and public proceedings relative to thia matter;
and furtber stating that & committee of the provisional municipal
council reported in favor of procuring s particular site on which
to erect the court house and gaol, and that the provisional council
adopted that report; that the provisional warden made searches
and enquiries respecting the title to that land; that since then
there have boen two meetings of the provisional council, at each
of which s motion was made to carry into effect the provisions of
the statutes relative to this matter aud the by-law aforesaid, bat
both motions were unegatived by a majority; that deponent
demanded of the members of the council to procced; that the
deponen? believes that a majority of the council have resolved to
set the provisions of the statute and by-law at defiance, in order,
if possible, by deisy and obstruction to have a different place
appointed for the county town.

Io Trinity Term, S. Kickards, Q C., shewed cause.
affidavits,

1st. Of George Gould, clerk of the provisional council, who
stated that the only meetings of the council between 29th Novem-
ber, 1860, and 1st August, 1861, were held on 28th and 29th Jan-

He filed

usry and 17th Mnay, 1861, and denied that the relator made any

application or demand upon the council as a body, or throagh the
warden or clerk, to proceed; stated that the municipal corpora-
tion are not owners of real estate in Walkerton, which is not an
incorporated or police village, but ia simply » part of the town.
shiip of Brant, mithout legally defined boundaries; that the relator
claims to be the owner of the land mentioned in the report of the
committee of the provisional council, referred to in his affidavit.
The deponent proved certain searches and certificates shewing that
the lands of the relator were incumbered ; that the only motion
made at any of the said meetings of the council was as follows : —
*That a committee of five be Lallotted for, to report as to what
they may consider the most advisable steps to be taken with a
view of selecting and purchasing a site on which to erect the
county buildings, in the village of Walkerton, in accordance with
the prociamation,” which waalost; and that this motion was not
made on any application or demand made to the council by the
relator, nor, s deponent understood, to any individuul member of
the council.

20d. An athdavit, that on the twenty-seventh August, 1861,
there were four writs of fieri facias in the hands of tho sheriff of
Huron and Bruce agaiust the landsof the relator for damages and
costs, in the whole amounting to £336 15s. 7d.

8rd and 4th. Two sffidavits from members of the provisional
council of Bruce denying that the provisional conncil appointed a
committee to select s site for the county buildings, in the villago
of Walkerton ; that s committee was appointed as set forth in tho
resolution above, and made a report, which was sdopted about
two in the morning of the 30th November, 1860, there being then
only nine members of the provisional council present, two of whom
voted against it, and that the whole number was sixteen, several
of whom had retired at that late hour. They confirmed the
clerk’s statement that there has been no formal demand made by
the relator on the council.

J. II. Cameron, Q.C., Eccles, Q.C., and Ilarrison, R. A., sup-
ported the rule.

The cases cited were: Reging v. Bishop of Chichkester, 6 Jur., N.
8., 120; fbson v. The County of Pedl, 19 U. C. Q. B. 174; Rex v.
The Bikop of Londan, 13 Esst 4256; Curtis v. The Kent Water
Works Co., 7 B. & C. 814; In re Township of Augusta and United
Counties of Leeds and Grenville, 12 U. C. Q. B. 622; Rezx v. The
East India Co., 4 B. & Ad. 533 ; JInre School Trustees of Otonabee,
17 U. C. Q B. 275; Justices of District of Huron v. Huron Dutrict
Council, 5 U. C. Q B. 6574 ; In re Gibson and the United Counties
of Muron and Bruce, 20 U. C. Q. B. 111.

The statutes cited were: 19 Vic. cap. 19; 20 Vie. cap. 77; 22
Vie. eap. 111,

Duapeg, C. J.—There are many gravo objections to makiog this
rule sbsolute.

As 10 the demand. Tt has been contended that there bas been
such a refusal to act, on the part of the defendants, as to make a
demand unnecessary. Iam notprepared to adopt that conclusion,
on the facts stated. If a deliberate determination to disobey the
law and to refuse to discharge daties imposed by law, existed, it
might and onght to bave been much more clearly proved than is
done by the relator's affidavit, which only expresses his belief,
coapled with the rejection of a particular motion, twice, as he
asserts, only once, as is asserted in the contrary affidavits.

In cousidering the question it may be well to trace its history
briefly :

By the 19 Vie. cap. 19, a provisional council for the counfy of
Bruce was erected, upon and from Ist Javuary, 1857. This act
was passed on the petition of the reeves of the townsbips consti-
tuting that county

By 20 Vie. cap. 77, the Governor-iu-Council was to fix the site
of the county town by proclamation.

The 22 Vic. eap. 111, reciting that by proclamation, dated 15th
June, 1857, Walkerton was appointed to be the county towa of
Bruce: and that the provisional council of the county had peti-
tioned for an act to epable the municipal electors of the county to
select 8 county town; that six places might be submitted to the
electors (naming the places), and that the place receiving the
greatest number of votes might be the connty town ; that the
inhabitants of the county petitioned that the proclamation appoint-
ing Walkerton might be avoided, but that the selection should be
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left to the Governor-in-Council ; that the provisional council had
refuscd to pass & hy.law to raise the necessary funds for the evec-
tion of the county buildings at Walkerton : thea proceeds to enact
that the proclamation shall be rescinded; that the selection shall
bo lcft to the Governor-1n-Council ; that each place desiring to do
80 shall prescnt its claims, in writing, to the (Governor-in-Counci! ;
that the provisional council shall, before the Governor-in-Council
acts, vote the neceasary supplies for the county buildings, and
pass a valid by-law for raising the same.

The passiog of the by-law is asserted and not denied, but it is
objected to as illegal, for it does not make proper provi<ion to ruise
the money. As to this we are informed that there bus been a
mistake in bringing before tho court a by-law to unpose a rate of
one-fifth of a penny in the pound, whereas there ha< Leen u by-law
passed to raise one-fourth of a penny in the pound,

Then came the proclamation of the 8th Nuvember, 1840, re-ap-
pointing Walkerton for the county tows, with the subwequent
proceedings detailed in the affidavits

It is abundantly obvious that there is great difliculty in the
provisional council, and, I have no doubl, gient disinclination
to carry iuto effect the erection of the prdper public buildings, and
so practically to establish the county towa at Wulkerton.

In view of these difficulties, I think the court sLould be careful
only to grant the writ prayed for on clear grounds established
that, in some particular or particulars, they bave refused to dis-
charge the duties impused on them by law, having been properly
required so to do.

Now, the only sct which they have actually refused to perform
has been to pass the resolution set out in che clerk’s affidavit. 1
certainly am not prepared to grant a mandamus to them to paes
that resolution, for when they had obeyed that command the diffi-
culty would remain untouched. Nor am I called upon to devise
the mode in which proceedings should be taken.

The raising sufficient funds would appear to be a necessary
step, before they can purchase a site or enter into A contract to
build. 1 do not see that any demand has been made either upon
the council or upon any oflicer having authority for this purpose ;
and though they may do all that they can to borrow, it is not &
certain consequence that they will find anybody to lend. But
while there are no funds available, I should deem it prematare to
order their expenditure; and if a specific demand had been made
on them to purchase or contract, if they could truly answer that
they bad been unable to raise the meney, I do not think that could
be treated as & refusal,

Io my view the court should have distinctly before them—what
it is that has been demanded — how the demand has been made—
and how it has been answered—before granting & mandamus; for
1 spprchend the command in the writ should be to do the act or
acts refused ; aad, therefore, it is indispensable we should know
what they are.

I have not been able to free my mind from doubts whether an
application of such a character as this is, belonging, among other
thiogs, to the administration of public justice, should prooeed from
& private individaal merelyin his capacity of a resident ratepayer
in Walkerton, and so interested in the location of the county town
in that village.

Nor am 1 satisfied, apart from the want of evidence of direct
refusal, which would put the matter on a different ground, that
the delay which has taken place affords evidence that it is mereiy
colorable. A long-coutinued delay — doing nothing — sttempting
nothing—anC obstructing those desirous of acting, might well
establish against the provisional council the charge of wilfal
neglect of & duty imposed, and would certaiuly deprive them of
all answer, when thcy persisted in such refusal after specific
demand.

At present, I think enough is not shewn to warraot our granting
tho writ.

Hagarty, J.—Ia my opinion the facts Iaid before us on this
application are wholly insufficient to warrant our interference.

Assuming that we have the right to interfere by mandamus ia
such a case, it appears to me that the demaud alleged to have been
mode was defective. Loose conversations with individusl members

of o corporation, or opinions ay to their apparent determivation
not to proceed in uny particular matter, whoily fail to satisfly my
mind.

But apart from all technical objections, I feel the gravest doubts
as to the propriety of proceeding by mandumus ou such a state of
fucts. I should always be unwilling 10 icterfere with the pro-
ceedings of a deliberative body, holding their seats by a popular
vote, removable every year, ond naturally reflecting, with reason-
able fairness, the opinions of the ratepayers of the county on s
matter in which it 18 clear the desire of the Legislature was to
satisfy those who almost alone were, and are, interested in the
separation of the counties. Qutside the county, its existence or
non-existence as a separate judicial muanicipality is a matter of
trifling importance. The same, may of course be said of the ercc-
tion or nou-erection of county buildings. The Governor General
hag, it i3 true, finally named a place for the county town, but I am
hardly prepared to hold it to be n wise exercise of the powers of
this court, to force the ratepayers, by legal process, to hasten the
expenditure of a large sum of money oa the county buildings.
They now have full powers in their own hands so to do when they
please. I cannot satis{y mysclf that the provisional council ave
so clearly refusing to perform a well-defined legal duty as to war-
ravt a mandamus on the application of un individual ratepayer to
force them to its performance.

Ricnarbs, J., concurred.

Der cur —Rule discharged.

IN CHANCERY.

(Roportod by Taoxis Liodoins, Esq., LL.B., Barrister-st-Law )

IN RE YAGGIE, INFANTS

Master’s report — Fiing— Proceed aags under.
Such Masters reports as arv from their pature fiaal, do not reauire to be filed
fourtecn days befure proceedings niay be takon on them.

One Joha Otter purchased tha lands of the Infants under the
order in this cause, but on his application the Court relieved him
from his purchase, on his accounting for 1wo-thirds of the cropa of
the year, and on paymont of the costs, and ordered payment of
the amounts when found by the Master.

The report was dated 29th Juune, 1851, aud signed 29th
August, 1861, filed 30th August, and same day a f. fa. costs was
issued and placed in the Sheriff’s hands.

On 4th September s £. fu. for the amount of the sum foand due
by the Master for the orops, was issued.

Fitzgerald moved to set aside the two writs of fi. fa., on the
ground that the Master’s report had not been confirmed—not hav-
1ng been filed fourteen days before the issae of the writs.

Roaf, contra, relied upon Empringham v. Short (" 8im. 78), and
contended that in such cases as the present the daster's report
did not require coofirmation.

8rraGGE, V. C., considered himself bound to follow the case
cited, and refused the motion with costs.

City BAXE v. AMSDEN.

Amending nll—Judgment— Lands sold under f. fa.

Where the state of fucts made by an original bill does not exist when the defend-
ant answerg the plaintiff cannot amend #0 as to bring in other facts tu kvep the
bill alive, but must hle a oew Lill.

In this case o bill was filed oo a judgment recovered Ly the
plaiotiff aguinst the defendant, alleging tbut certain lands were
owned by the defendant in the County of Haldimand. Previously
to the filing of the bill, writs of fi. fa. lands had been placed in
the Sheriff's I'ands, and before the answer was filed, all the lands
of the dcfendant were sold under the plaintiff’s writs. The de-
fendants answered setting out these facts.

Walkem, for the plaintiff, now moved to amend by setting out
other lands in other counties.

Roaf, contra, objected on the groand that the amendments pro-
posed woald, in fact, make & new bill.

EsTEN, V. C., refused the motion with costs.
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CHAMBERS.

( Reported by RosT. A. 1larmsox, Esq , Larrisierat-Luaw )

WaRkLY v. Poapst.

Extry of apprarance soithowt authority— Remedy of drfendant.

Where a defendant has been served with and an attorney, without
autliority, appears for him, the Court will not interfrre to set aside the pro-
ceedings If the attorney is solvent, but will leave the defendant to his remody
i‘ti summacy application agalnst the steorney.

1f the attoruey be jnsoivent, the Court may rulieve defendant on oquitable terms,
if he has a defonce on the merits.

Where, however, it appears that the suit instituted against the defendant ls
brought by collusion between plaintiff and defendant in order t) euable de-
fendant to cheat his creditors, 8 judyge will not interfere summanily to reinove the
appearance, and thus assist the parties Jo the perpretation of a fraud.

(Chambers, 18th 8optember, 1861.)

This was a summons calling on the defendant, Lis attorney or
agent, to attend before the presiding judge in Chambers on the
third day after the day of service thereof, to show cause why the i

indebted to him, and that if he succceded in that action which he
had just brought against him, the defendant, the plamntiff would
owe bim about $3,000, and that plaintiff had promised to forward
to bim the proceeds, but he, the defendant, only Lad his word for 1t

There was an affiduvit also filed by defendant’s father, in which
he astated that he hns known the plaintiff from his childhood, snd
that he was nover engaged in any business which could enable
him to get the defendant so largely in his debt as he states; that
a fow days after the defendant absconded, he saw it plaintiff’s
posaession goods which had been in defendant’s store, and which
had come from Montreal addressed to the defendant, and ou asking
plaintiff how he became possessed of them, he replied that he bhud
paid the cush for them to the defendant.

Thero were two other affidavits from persons of respectability
in Coruwall, strongly corroborating the affidavits of Wood and
Poapst as to the collusion and fraudulent character of this suit.

McLzax, J.—There is in the affidavit of plaintiff’s attorney
something not by any means free from suspicion. In the first

the appearsnce entered by John Walker, Esq., as attorney for the - paragraph he states that the summons was issued on the 8th duy
defendaut in this cause, should not be set aside; and why the!of August, and, as appears by the affidavit attached, was served
plaintiff should not be at liberty to sign final judgment in the |upon the ssme day on the defondant, thus intimating that it was
same manner as if no appearance bad been entered therein for the | quly by the affidavit sttached that he knew when the summouns
said defendant; anid why the said defendant’s attorney should not | was gerved ; but in the very next paragraph he says, thst upon
pay the costs of this application, on the ground that said appear- . the same evening the defendant absconded for the United States,
ance was entered without authority from the said defendant, and . and he adds, that he is now living in parts unknown to him, de-
on grounds disclosed in affidavits and papers filed. | ponent. I€ he koew that the defendant absconded the same evening

This summouns was issued on September 2nd, 1861, and served | for the United States, he could not but know that the summons
at Cornwall on Johin Walker, Esquire, on the 3rd September. On | must have been served either the same evening or in the course
the 61h September it was enlarged in Chambers till the 11th, and [ of the day, so that it wss quite unnecessary to refer to the

on the 11th further enlarged il the 15th, wheun it was moved |affidavit attached as shewing the time of service.

Then, in the third paragraph, it appears that Mr. Bergen called
on the 10th of August, at the office of the Deputy Clerk of the
Crowa for the purpose of entering judgment, but found that an
appoarance had been entered by Mr. Walker. If he went for the
purposs of entering jadgment, he should at least have shewn what
was the cause of action—whether it was liquidated or upon an
open accoun., or whether the summons was specially endorsed, or
whether, in fact, the proceedings were such that he, in case of
default, could sign judgment.

If the suit is really collusive, no doubt the plaintiff woald bave
good reasou to know that no appearance was intended to be entered,
and that he might expect to sign judgment for want of appearance
at the expiration of ten days.

But there is a further ciroumstance which is calculated to throw
still stronger suspicion on plaintiff'a proceeding. His attorney
swears that he absconded on the evening of the 8th Angust, and
on the 20th August he swore that he was then living in parts un-
known to him. On that affidavit & summons to set aside the
appearance was obtained in Chambers on the 2nd September, and
then on the 6th of September, four days after, an affidavit in the
bandwriting .f Mr. Bergen is swora to by the defondant at Wiad-
sor in the County of Essex, before a commissioner there, in which
affidavit the defendant swears that the appearance entered in this
cause for him, the defendant, was eutered without his knowledge
or conseut, aad that no power was ever given by him to any one
to enter an sppearance for him in thia cause.

1t is swora that in the other gaits instituted before the defend-
ant absconded, appearance had becn entered, but the justice of
the several demands is not denied, while ja this case it is mamfest

abs Jute.

Ja:kson, shewed cause.

In support of the application an affidavit of Mr. Borgeo, plain-
tiff’s attorney, was filed, in which it was stated that the writ of
summons in this canse was issued on the 8th day of August, and
that, *“a; it appeare] by the affidavit attached,” was served on
the same day upon the above named defendant; that upon the
same evening the above named defendant absconded for the United
States, and is now living in parts onknown ; that on calling at the
office of the Deputy Clerk of the Crown in Cornwall, for the par-
pose of enteringup judgment on the 15th August, it was found that
an appearance had been entered for the defendaat by Johu Walker,
Esq., as his attorney, and that Mr. Walker is mere’ 7 employed as
s salaried attorney in the offiee of the Hon. Johr 8. McUonald
of the firm of McDonald & McLennaa; that the deponent has
every reason to believe that the said appearance was entered with-
out the knowledge or consent of the defendant, or any person
suthorised in his bebalf; that writs had been issued in the County
Court, from the office of Messrs McDonald & McLennan on be-
half of the creditors of the defendant, and had been served on the
defend.nt bofore he absconded ; and that deponent has reason to:
believe that the appearance in this causs was eantered for the par- |
pose of enabling the parties to ths said suits to get judgmeant in «
advance of the plaintiff; and that if such judgments were obtained i
the plaint ff will lose his debt, as there is reason to believe there !
is not sufficient property to pay all his debts.

There was also an affidavit of Mr. Bergen filed, that he de-i
manded from Mr. Walker an inspection of his warrant as attoraey, |
and that Mr. Walker had promised to send it to Lim by a certain |
bour if be bad taken a warraat, but that be bad not sent any
warrant. |

i

In opposition to this application, there were several nﬂidnvitsi
filed tending strongly to shew that this was a frauduleat suit, in-
stituted for the express purpose of defeating the claims of lona |
Jide creditors ; that the suit was brought by collusion between the i
plaivuff and defendant; and that, in fact, there was no debt what- |
ever due from the defendant to the plaintiff; and that if the
plaintiff should recover, he was under engagement to forward the

proceeds to the defendant for his benefic i

An affidwrit of Hiram W. Wool was filed, which statel taat a:

| there was no appearance intended to be entered ; from which, and

the circumstances statel in the several affidavits filed against this
application, the only reasonable inference that can be drawa is,
that the whole of the procecding in this suit is fraudulent, and
the result of a foul conspiracy, by means of a epurious suit, to get
possession of the defendant’s property to defraud bis creditors.
The application complained of interferes with the proceedings, and
the defendant joins tho plaintiff in endeavouring to remove tho
obstacle.

I cannot iaterfere to Rasist the parties in what appears to mo
by the affilavits to be trandulent. If the plaistifi’s claim is

canversation tack place between Lim and the defendant, while the " hanest. he has only to prove it ns in other cases; if otherwive, the
defendant was waiting for the steminer on the evening be ab- | plaintiff may be examined respectiug it at the trinl, and the whole
sconided, in which the defendant stated that the plaintiff was then | matter referred to n jury.
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‘The attorney who entered an appearance for the defendant, if
he han done so without any authority, is responmbic to anybody
injurivusly affected by it, and as there is no complaint of lus in-
sulvency, I must leave any such persons to their actions against
him. His act may delay ultimate recovery, but cannot prevent
it if the demand be actually due—it 1way frustrate a fraudulent
attempt to cheat creditors.

The caze of Bayley el ul. Y. Bucklund ¢t al., 1 Ex. 1, is strongly
in peiot in this case.

In that cane it was decided that when a defendant has been
served with procest and na attorney, without authority, sppears
for bim, the Court will not interfere to set aside the procrediugs if
the attorney is solvent, but will leave the defendant to lus remedy
by summary application against the attorney. If the attorney be
insolvent, the Court will relieve the defeudaut on cquitable terms,
if be bas a defence on the merits,

In a case like the prescnt, the question of solvency is of less
importance, because the entry of an appearauce is more likely to
snve than to cause an unjust recovery against the party for whom
such appearance has been entered.

Summons discharged.

MclIxxzs v. Haspy.

Consol. Rat. U.C cap. 22, sec. 287 ; Consl. Natl. U.C. cap. 24, sec. 41— Examination
of pudoment deblor— Form of order— Mode of cmducting examinalion— Kefusal
tv answer, or unsaliufaclory answers, how made o appear.

Semlle.—The common form of order for the ination of a jud debtor,
Llvndiog the provisions of Consol. 8at. U C. eap. 2. sec. 287, and Consol. Stat.
U. C. cap. i, vac. 41, is ot pruper. These acts have very different objects in
suthorizsing the oral fnation of & jud, t de btor. The aftidavit applica-
ble to the one, by no means necersarily will be suitable to the other.

If & question or a series of qusations be put, whirh the judgment debtor refuss
to auswer, there should be some statement to this effect in the certificate of the

examiner, either general—that questions of such & purport were put, which the
defi-ndant refuwﬁn answer—or, better st:ll, that some specific questivn or ques-
tivns were put—setting them forth in wubstance—and that defendant would not
answer them, or that defendant’s answers 1o such aod such questions were not
sutigfactory, or giving que<tions and answers, so that 1t might be determined
whather they wers satistactory or not.

Refusing to L of ing q unmtisfactorily, are matters which, if
not certified by the examiner, must be made specially to appear, either in the
report of the cxaminer, or i an afhdavit setting forth questions which were put
?:go were wholly unanswerod, or that an answer glven (stating it) was ansutis-

ry.

Semlie.—The former is the better course. The i h require vers
to his questions, and the defendant's refussl to . or his isfa Y
answer, should be vatered in the report of the examination.

(Chansbers, Nov. 5, 1861.)

On the 5tk Aougust lsst, Draper, C. J.,, made an order in the
comman form for the exawination of the defendunt.

The defendant was examined ; and on 14th September last, Mr.
Jackson abtained a summons from McLeap, J., calling on defen-
dant to show caure why he should not be committed to the common
gaol of the county of Brant, on the grounds : 1st, Tha. he refused
to disclose his property, and his transactions concerning the same ;
2ud, that he d'd not make satizfactory answers respecting the same;
3rd, that he concealed or made away with his property, in order
to defeat or defraud bis creditors.

Mr. Jackvon obtained the summons on reading the examination
of defendant before the county judge of Brant, and upon ieading
ap affidavit of Mr. Bruce. who examined defendant.

James Paterson showed cause, and filed the affidavit of defen-
dsut, and affidavits of two other persons.

Dzarxe, C. J.—The former part of the order to examine defen-
dant is framed under the Consolidated Statates U.C. cap. 22, sec.
287 ; the latter under the Consolidated Statutes U.C. cap. 24, sec.
41. The order is in a form commouly in use.

It did not occur to me, when signing the order, that these acts
have very different objects in authorizing the oral examination of
a defendant, and that the affidavit applicable to the one by no
means necesearily will be suitable to the other.

I thiok the course of blending the two acts into one has in the
present case produced inconvenience, anrd may frequently do so.
As at present advised, I shall not make a similar order.

The summons on defendsnt is to show cause why be should not
be committed to the county gaol of the county of Brant, on the
grounds: lst, of his refusing to disclose his properiy, and bis
transactions concerning the same; 2nd, tbat he did not make
satisfactory answers respecting the same; 3rd, that he bas

14

concealed or made away with bLis property, in order to defeat or
defra :d bis rreditors,

The affidavit of Mr. Bruce bears directly only on the second
chjection, and inferentially on the third, in this way, that because
the account given as t: what has become of bis property is not
satisfactory, nnd hecause he admits he had certain property at cne
time, and asserts that he Lhas none now; therefore he has con-
cenled or made away with it in order to defraud his creditors.

I do not think the following passage in Mr. Bruce's affidavit :
¢ | particuiarly required the defendant just before the close of his
‘“ cxamioation, to give any account of payments made or losses
sssuffered by him that would make up the deficiency between the
““money paid and the losses rustained by him, and the amount of
*¢ his full purchascs, but be could or would give no other or fuller
‘¢ jnformation tban appears in bis said examination” sufficiect to
estadlish » refusal to disclose bis praperty and his trapsactions
concerning the same.

1f a question or a series of questions were put which the de-
fendant refused to answer as the firet objection suggests, there
should be some statement to this effect in the certificate of the
County Judge, either genernlly, that questions of such a purport
were put which the defendant refused to answer, or better still,
thu: some specific question or questions were put, setting them
forth in substance, aud that defendant would not answer them ; or
coming to the second objection that the defendant’s auswer to such
and such questions were not satisfactory ; or givi: 7 questions and
answers o that it might be determined whether taey were satis-
factory or not.

Then as to the third objection, the evidence of concealment of
or making away with his property must not only be given, but
that such acts were done to defeat or defraud creditors—an infer-
ence however, that would in most cases follow. The fact thata
man’s balance sheet shews a deficit, would not alone, I apprebend,
be sufficient for this purpose

The examiunation of the defendant which is returned, contains a
vast number of statements made, I assume, in answer to questions,
shewing sales and purcLases of property, payments of various
sums of mopey to nurrerous individuals, transactions of receiving
and of transferring promissory wotes, making promissory notes,
making payments upon them—in short, four closely written pages
of det,;llu, neither systematical'y arranged nor very clearly ex-

lained.

P An expert sccountant might possibly form a balance sheet out
of these statements, or the materials might be found wholly in-
sufficient. I do not pretend to undertake the task of eliciting the
real facts from sach confased statements. If the defendant had
been distinctly required to furnish a statemcnt in writing by a day
aprointed by the Jadge, in which should be made to appear his
actual property and reccipts, his expenditure and losses, and the
deficit, accompanied with explanations how the deficit arose, and
had either refused or bhad neglected after reasonable time to do s0,
this might bave supported one of the objections ; or the statement
itself when examined might have supported another. But in what
is placed before me, placed as it is, [ am not prepared to eay the
examination Jeads to either conclusion, and with the aid of Mr.
Bruce's affidavit there is no satisfactory or certain ground on
which to determine that the defendant shuuld be committed as a
fraudulent debtor.

I caonot find certainty, and I will not condemn upon suspicion.

The defendant in reply, bas filed his own and two otber affida-
avits. They assist in leading me to the conclusion that refusal to
answer or answering questions unsatisfactorily, are matters which
if not certified by the examiner must be made specially to appear,
either in the report of the examiner or on un affidavit setting
forth questions which were put and were wholly unaunswered, or
that an answer was given (stating it) which it is cratended was
uosatisfactory. I rather incline agsinst the latter course, for it
appears to me it would be better that the examiner should require
his questions, and the defendant’s refusal to answer, or bis un-
satisfactory answer, to bs entered in the report of the examioa-
tion. The examiner may call for such accounts and statementa
as | have above suggested ; in short, for any account or statement
which may be necessary to arrive at the truth ; and the Judge or
officer taking the examination might be asked to appoint a day for
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the production of such atatemeuts, giving =utficient time in his
jwigment to produce them, and then a neglect to pre ducs them
might be deewed equivalent to a refusal.
Oa the whole § thunk this summons must be discharged withont
costs.
Summons discharged without costs.

PRACTICE COURT.
{ Reported by Rowr. A, Hannsow, ¥aq , Barvistsat-Law )

Magpanana Kusin, ADMINISTRATRIX 0F Micmazr Kurin, Praw.
Tier v. ANOREW Kigin, Darenvanr;
Magpanena Kekiw, Puaistiry v. Axpruw Kusiy, Dsrrxpany.
Judgmenat on specrally endorsed writ—Frawd— fight of subseruent Hend
creditor  smpeach— I'ngnajvutue, d g

The eourt poassssrs the Jurisdiction. npon the appl of & )
meat creditor, o inquire into the bona

T

t t Jud
of & prior judgment. obinined on &
spuciaily endursed writ sgaiont the sawe judZmount debior; snd to direes the
triul of & feignod imus, Su order % Snfurm the cunsclence of the court xs to fraud

or bong Kdcs.
Fora of such an ixsue, Wilion v. Wilsom, 2 U, C. Prac. Rep. 374, upheld.
{Trinity Turmo, 1861.)
In these caser, rulea were obtained last term by Mr. Jackson,
calling on the pluintif to show cause why the judgmeut in each

cage should not be set aside as fraudulent and void, as agsinu{

John Browa and J. H. McKenzie, judgment creditors of defend-
oot, or why an issue should nat be ordered to try which of the
judgments was founded upon o valid consideration or fraudulent.

The application was fuunded on on affidarit, in each case, of
Wardeli, the attoruey for Brown aod McKepzie, aad aleo the afli-
davit of Mr. Howard.

Ac sotion was commenoed by Brown and McKensie sgainst de-
fendant, Andrew Klein, on 31st May, 1860, and judgment obisined
last November, and f£. fa. issued. Appearsuce bad been entered
for defendant, and plea put in, but no defence was offered at trial.

The action wason a boud for a large amount : verdict rendeced ;

for $7,821 06. Aster ihis suit commenced, the now plaintiff,
Magdaleaa Klein, took out sdministration to ths estste of her
husbaud, Michael Kilein, who died in 1848 ; and the preseut suits
were thus commenced,

The first suit was, by writ specially endorsed, for wages due
decensed Michael Kiein, from 1834 to 1840, a1 $130 s year and
ioterest thereon, $1,053; and for wages t0 Michael Klein and
plaintiff, Magdslena Klvin, from 1840 (when they were warried)
to the year 1847, at $.30 per yesr and interest thereon, amount-
ing to $1,545; aod judgment was obtsived thereon for default of
appearauce, and execution placed in the sherifi's hands the26th
September, 1560, prior the execution of Brown and McKenzie.

The other suit was commenced ob the same day in May, 1860,
and, by writ specially eadorsed, for $1,260, wages due Magdaleas
Kiein herself, from 1847 (when her husband, Michael, died) to
1860 ; nad judgment in like mauner obtained by default, and exe-
cution issued ia September, 1860, prior to the writ of Brown sad
McKeutie.

These were the facts sworn to. The attorney and his client
filed affidavits almost verbaily slike, swearing to & great number
of things, of which they were informed and verily beheved, tending
{:f correatly infurmed) to raise strong grounds for inferring that
the two judgments moved ageinst were collusively obtained on
a pretended consideration o defeat the claims of Brown aad
McEenzie.

Duriog Esaster term, Mr. Harrison shewed canse, coutendiog
that Brown and McKenzie, »3 strangers to these judgments, could
not be heard, referring 1o the case of Wison v. Wilson, decided
in this court by Burns, J., 2 U. C. Prac. R. 374; and Armour v.
Carruthers, 2 U. C. Prac. R, 217, distingaishing the former case,
and deaied that the authoriities thers relied on supported the
judgment; and further that there was no power 1o order sa issue.
He filed several affidavits. Magdalenz Kiein, the plaintiff, awore
in each case in substance, that her late Nusbaad, o coming of age
in 1834, assumed the charge of defendsot’s farm, in Waterloo; from
thence till his death in 1847, with dep 1.1 , 8t defen-
danot's (bis fa.zhcr’s‘) request, on promise that he should huve the
farm st defendapt's death; that Michael and sbe chopped and

.
e 8

% | deponents and afterwards filled up.

| cleared about 50 acres, and after her warniage in 1840 she always
; did & man’s work un the farm, defendant using the produce hiwself;
that after Michael's death detendant requested her o continue
working the furm, which she did down to the commencement of
these suits, en the understanding that sho and ber family should
litve powsesaion of the farm at defendaat’s death ; that hier clnim
tor wages was justly and fairly due for her services and thut of
her son | and that her cluim i the administration suit was also
ijuaz, and that both were reasonable.
’ Defendant is an old man of 75. Mo also filed affidevits denying
collusion and frand, and that he did not defend these actions
becaase he kaew their claims were just, &c, &e. Four or five
affiavita were filed vn enme side, giving a kind of bistory of the
dutngs of the Klein family since 1834, and expressing, in each
instauce, deponent’s briief that the claims wers just.  They were
all exactly similar—verbally alike. Inall the statements appeared
to have been drawn with blanks fur the nawes of the several
The verbal similarity of
statement appeared on both sides.

Jackeon, in reply, cited Furr v. Alderly, 2 U.C. Q. B. 837;
i Keys v. Horwood, 2 C. B. 905; Shorp v. Thomas, hag. 416;
}l)z.ﬂedma v. Grove, 10 Q. B, 162; Peaunett v. Lawrence, 15 Q. B.
1 1004; JDimray v. Magnay, 11 M. & W. 266; Chrutopheraon v. Bur-
in, 3 Ex. 159; Ward v. McCormack, 6 0. 8. U. €. 2¥5; Harrod
v. Denton, 8 B. & C. 217; Martn v. Martin, 8 B. & Ad. 933.

Haaarry, J.—1 bave carefully eramined the judgment of
Burus, 1., in Wileon v. Wilson, and have come to the conclusion
that the eourt does possess the jurisdiction contended for, both as
to right to enquire into an slieged frand on bebalf of s stranger
to ihe snit, and to the direction of a feigned issue to inform the
conscienoce of the court.

The jurisdiction of the courts over judgments entered on war-
rants of altorney and coguovits seems clear and undisputed. The
cases are not s clenr as to judgments otherwise obtained I pre.
sume that on & judgment, after a trial on the merits, no interfer-
:ence could take place. Luat the cases of specially endorsed writs
are certainly within the mischief arising from warrants of sttor-
aey; nnd 1 con see no sound reason fo distioguishing them on
such an application &« this. All Y cen find in ocur own courts on
this poiut is the case of Young v. Chriziie, 7 Grant 817, where
the Chancellor says, “The Legistature did not mean to prohibit
the creditor from suing; 80 it is, I apprebend, equally clear they
did not mean to prohibit the debtor from defending.  But although
the debtor might have the right to defend if o minded, thers is
nothing in the statate whick compels bim to sdopt that course.
There is nothing in the act to interfera with his power to defend
or refrain from defending : a , which musy have been
foreseen, is ibat the injustice complained of has been left, to s
great extent, without a remedy. There canpot bave been any
intentior of interfering with » judgment recovered in ordinsry
course of law, and such judgment is consequently not within the
equity of the statutes, (viz., the 22 Vic. cap. 86,) making void a
frandulent prefereace of » creditor.”

If the court refuse to interfers here, the only courss open to the
injured creditors would be, I presume, either by acting against
sheriff for  false return, notifyiog him of the allsged fraud in the
prior execution, a3 in the well-known ¢ase of Imray v. Magnay,
11 M. & W. 1. which scewms (though slightly questioned by Lord
Campbell, in Bemmel v. Lawrence) 16 Q. B. 104, to bave boco
adopted us law ju Chrutopherson v. Burton, 3 Ex. 159. Lord
Tonderden very naturally eaid, in Hurred v. Henton, 8 B. £C. 21,
It is bard upon the sheriff that the question should be tried at
his expense.”

In Imraoy v. Magnoy, 11 M. & W. 275, Parke, B., says: * The
creditor has no other way of avoidiog the judgment than by forcing
bis exrcution for the dobt, notwithatanding sa execution upon it ;
or by aj plication to the cquitable jurisdiction o1’ the court to set
it aside, ,vhich, we apprehend, hasarisea in comparatively modern
times. Whatever right the creditor had at the time of the statute
(13 Eliz. cap 5) hebes now.” The judgment is, by statute, void
as aginst creditors, but by implicktion it is void against a sheriff
who acts in right of o oreditor.

I am willing to follow tho judgment of Burns, J., as to both
rights. 1 do not dissent from his conclusions.
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_The amount in dispate bero s Jarge; awi the sfdavits on, agreement, of which n copy was produced, rigned by A. P, McDon-
either sude are not at all of that precise or «atisfactary nature that®
would enable the court tuv decide #0 grave a metter on materials so

sory looxe.

I therefors direct that the parties do proceed to the trinl of a
feignod jsrue io cach cone (waless it bo agreed that one shall
decide both); that Brown and McKaazie be the plaintifis, aad
Magdalena Kicin be defendant: that the question ta be tried shail
be, whether the jodgment obtained by her against Andrew Klcia,
in tho onc cause, and the judgment obtained by ber as adminis-
tratrix of Michael Klein sgainst Androw Kiein, io the other cause,
wis founded upon a valid and dona fide convideration, or whether
the anme was fraudulent sad void, as agaivst Brown and McKeusie,
creditora of said Andrew Kiein : that such iysue oc issues be tried
at the next amsizes for the covnty of Waterloo: that the rules
granted laxt teym be enfargod till the determinatian of such issves:
and that all questions of coste be resecved ; the iasue to be deliv-
ered witnin 20 daya from 23rd September, 1861, snd to bo returned
in cight days from delivery.

I nlso refer to Bell v Todd, § Jariat 6%; Dainkeidge v. Wild-
man, 1, Dowl., N. 8, T74; Cooke v. Edwards, 2 Dowl. N. 8 65;
MrMartin v, Cime, T Grant 550,

Ler cur.—HRule abeolute for an issuc in the terms directod.

MeDonarn v. McDoNaLp 87 AL.

Setting as.de award om compulacry rvference—Sufficrency of materiaiy—Tractice.

Un 5o applicatinn 1o st aside an award en the ground that the arbitretor was
mistaked $n point of Iaw and feet, The coret Wil not fuierfire ualesa the st
leged wistakts appoar on the froe of Lhe award or is disciossd by soma oot
puraoeonn writing.

¥a thix vespect thers Is 0o difference beiween awarde made on compulsary rels
fenas the Comman Law Procedure Act and other awards,

(Practica Court, Lrinity Term, 3861 )

In Easter Term Inst Mr, McKelean obtained a rule catling on
the defendants to shew cause the following term why the award
made on the 30th April last, by A Lugie, Esq, sbould not be set
aride on the ground that the arbitrator bad acted improperly in
sllowing te defendants credit for the amount of » note for £250,
made by defendanta McDonald and Roas io favor of plaintiff, dated
1&sh Janaary, 1856.

In support of this motion were filed the rule of reference, award
and sn affidavit of pleintiff.

It appeared that all matters in difference in the eause wers by
order of Mr. Justice Richbards on 17th October Inst referred to the
awa:;d of A. Logie, Esq., Judge of the County Coust for Went-
worth.

Mr. Logie made his award in favour of plaiatiff, divecting da-
fendants to pay plaintiff $103.84, tbe awount ke found to be due
from them to him.

The plaintiff filed an affidavic in which he swore ibat he duly
prosed his sccount, and the arbitrator gave defendsuts credit for
the amonunt of the £250 note, of which & vopy war produced ;
that the evidence shewed that the plaiatiff received the proceeds
of that note from s bill braker who discountad it, aad that be ap-
plied the proceeds in tbe works carried on in parinership berweea
him and defendanta A. P. McDonald and Roas, for the Grea, Wes-
tera Railway Company at Hamilton, under an agreement, of which
8 copy was produced ; that by the termas of partoership they were
bouad to find funds but did not, and be, plaiatiff, was obliged to
rse mopey by getting notes discounied which they should bave re-
tired ; tha ia Chancery svit is peoding between hiw and hisg late co-
partoers A. P. McDonald and Ross, concerning their dusiness ; that
he endorsed many notes for them ; that be should pot be charged
with any portion of said note; that his clsim in this snit was for
woneys expended for defendsnts in connexion with the works at
the Chats Caual on the Ottawa and services connected therewith ;
that the note was not in any way connected with srid worksor the
claim in this suir, and the books of the warks on the Chais Cansl
ond in which plaintiff’s acconut is entered were produced to the
arbitrator and contain no charge of zny such sum; that evidence
was given that he, plaintiff, had stated to & person after the note
became due he wished A. P. McDouald and Ross would take up
the note as it was atanding against him, tbe plaintiff, and was de.
trimental to bis credit; that he praved befnre the arbitrator the

—

ald, Rosn being thea his pariner, and plaintiff alno s partoer in the
Great Western Ruilwuy works, of which Le, plaintiff, Lad the sa-
peristendence.

This dpecument was dated 30th Innuury, 1856, {after the date of
the noie,gcand stated that plaintiff bad sigued snd endorsed sgvs-
ral notes, cheques, &eo. for kim and for A, P. McDonald & Co., a2
Jdifferent ptaces, and agrecing to indemnify plaintiff fram auny pay-
menta, &c. on said notes, &ao,, except what uad been used for the
wark iu which he wos interested at the Great Western Railwsy
depot, as he recsived none of the value or products of the above
in spy other way.

J. B Rradshewed canse, filing sn affidavit of defendant MeDon-
ald positively swearing thatif all just credits were allowad, defen-
dents awed plaintiff nothing, aud that plaiouff was in their debt;
that plaiatiff discounted the £200 uote, reveived the praceeds, and
{to deponent’s certsin kuowledge,) used the mouey for bis private
purposes, and 2o informed deponent; thst it was never entered in
the Company’s book nar credit given therefor, or sccount rendered
of it, and it bas becu paid by deponent and defendant Ross; that

his note was not made for partnership purposes but was endorzed
by plaiatilf for bis speoial beoefit, and was nuderstoed whan given
to be » private transaction unconuected with any work in progross
or the letter of indemnity.

For defendant were cited Burns v. Hillabee, 1 H. & N. 729;
Fuller v, Fenwick, 3 C. B. 7105; Hutchuon v, Shapardien, 13 Q. B.
958; Lalta v, Walbridge, 7 U. C. Law Journal,

For plaintiff it was urged that this being & compalsory reference
the Court sheuld eaquive more readily into the merits than wader
the olQ system, citing fa re. Hall v. Iynes, 2 M. & Gr. B47; Kent
v. Enaloff, 3 Bast. 18; Jones v. Crery, 5 Bing N. C. 187 ; Bernard
v. Wainwright, 7 Dowl. 299, 8. C. 1 L. M. & P. 4568 ; 2edgkinson
v. Ferine, 3 C. B. N. 8. 189,

Haganry, J. Assuming the lawto be as Mr. MeKelonn urges in
soms of the earliest cases, it would still be impossible to ret aside
an awsard like this on such materials as the plaintiff has laid be-
fora the Court.

Tha piziotiff has merely bis own affidavit a8 to the evidence ad-
duced snd hia own version of the faots, aud on this he is flatly
conteadicted by the defendant's sffidavit. No evidence whatever
is before we sa to how the arbitrator, & Judge of the County Court,
proceeded, or on what view of the lnw or facts he has based kis
deeision,

There ars certsinly suthorities to shew that when the award or
some contemporaneons slatementin writing of the arbitrator shewa
» clearly mistaken view of Jaw, or a clear mistake in fact, or pussi-
bly where the arbitrator communicated to the Court or the parties
for their ase, & siatement of his conclusions or admission of bis
error, the Counrt may hove interfered.

The case in Esst. where the award or o paper taken ss part of
it in a collision caas stated that both ships were equally to blame
and in the wrong, but nevertheless awarded Inrge damages againat
one of them may illustrate this practice.

But tho law aeems clearly stated in o Iate ease by & very high
authority, the late Baron Watson. lu Hodge v. Burgesr, 3H. &
N. 298, <« Thia is & mation to set aside the certificate of an arbi-
‘s‘irator on the ground thet ke was mistaken in point of law sand
“sfact. The law as regards awards pot under thia Act is clear,
‘“where an srbilrator profeases to decide according to law but
vdoes not do so.  If this mictake appears ou the fuce of the
<«<award or is disclosed by some contemporaneous writing, the
“ Court will set aside the award. Bo alse with respect to & mis-
“take in fact, To that extent the law bas gons bat no further.
« That being the general law, the only question is whether there
**is any difference with respect to awards nnder the compulsnry
“clanses of the C. L. P. Act.”” The Aot provides, < the proceed.
¢ ings upon any such arbitration ahall be subject to the eame rules
**anud ensctments as to the power of the Court for enforcing or
¢« setting aside the award as upoun & reference by asonsent under
<« ynle of Court of Judges’ order,” therefore he continnes, *« the Le-
«gislature bas not left the mutter in doubt, but has cleariy ex-
« pressed its intention that these compuisary referoncer shouid be
« governed by tbe ralesof law applicable to ordinary references.”
Martin and Chanael, B. B. concurred.
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The ssmc view seems to have behn taken in n case in the
preceding year, {1857) Hodgkinson v. Ferme, 3 C. B., N. 8. 189,
where the whole law as to setting aaide awards is discusaci.

Now thia case before me is wholly wanting in materinls to bring
it within the influence of any of the cases cited. There is no
statement of the arbitrator or admission as to his procecdings, or
of bis views of either law or fact. 1 am naturally struck on
reading the papers, with the apparent difficulty of understanding
how in & claim against A P. McDonald, Schram snd Ross, the
defendnnts, were entitled to set off the money received by plaintiff
on s note to which Schram seems to bave been a stranger, nnd
which A. P. McDonald swears was retired by him (McDonnald) and
Rass, sud apparently vot with money in which Schram bad been
interested.

But I atrongly suspect both from the language of the nffidavits
filed, the form of the motion, and the argument addressed to me,
that the contest before the arbitrator was chiefly, if not wholly, as
to the proceeds of this note being applied by plaintiff to the part-
nership business in Hamilton in which be was interested, or whe-
ther be appropriated the proceeds to his own use, and thus was
chargeable therewith, and that very possibly the right of Schram
to have the benefit of this set off may not bave been denied, or at
all events attentlon called thereto. On the other hand it may have
been fully in question and there may have been strong rcasons
undisclosed in this motiun for allowing it as a set off.

The utter obscurity of this point is a strong illustration of the
danger of setting a-ile an award on such meagre materials as
have been laid before me.

I think I should be far outstepping sl decided cases and intro-
Qucing new practice if I acceded to this motion.

It is shewn that & suit is pending 1n Chancery to settle the part-
nership accounte between plsintiff, A. P. McDonald and Ross. If
80 thers caa be little danger of plaintiff having to pay the note in
question more than once. The fact of his application of the pro-
ceeds seerus to bave been fairly in issue, and I see no reason to
question its having been fuirly decided.

Per Cur.—Rule discharged with costs.

DIVISION COURT CASE.

(In the First Division Court of the United Ocunties of York and Peel, before
Gzoxue DLaGAN, Ksq , Recurder for the City of Toronto.)

Browxy ET AL. v. MUCKLE.
Curriers—- Wharfingers—Cimtract— Negligence—Cross action, swohen necessary.

It is an established rule of English law, that negligence or breach of duty canpot
be sot np as & defouce in actions for the recovery of freight. where the detendunt
has derived . partial benefit under the contract. but defendant obliged to bring s
cross-actjon for dumages in respect of such negligence or breach of duty.

Burh rule must by taken to presail in division courta, nutwithstanding the provi
sion of the Division Courts Act enabling the judge to decide according to vquity
and gnod counscience.

A different rule prevails in several 8tates of the neighboring republic, and is bighly
convenlunt as calculated to proveut multiplicity of suits.

The defendant cansed to be delivered to the master of Captain
Perry’s steamer the ‘¢ Bowmaaville,” at Quebec, where the steamer
was then lying, property of her's, a cask of china snd crockery-
ware, value at least of £10; also a quantity of household furniture,
value not shown; which he there received, to be carried for the
defendant to Toronto, st a charge of $30, as shown by an informal
bill of iading produced at the trial by Captain Perry; although
by auother il of {ading, produced by plaintiffs, not signed by or
ou behslf of the captain, carriers, or others interested, $35 was
charged as the freight. The sum of $35 was advanced by plaia-
tiffs, as wharfingers at Toronto, to Captain Perry, on s supposed
receipt of the goods for which it was incurred.

The plainuffs held the goods, subject to this and two other
;lmrges, viz., §5 for wharfage and storage, and $2 50 for harbor

ues.

The defendant, on application at Toronto to plaintiffs for her
property, was refused delivery, unless all the above charges were
first paid.

Subsequently plaintiffs delivered the goods, upon the under-
tsking of a friend of defendant that plaint:ffs’ claim should be paid.

LAWJOURNAL.

The defendant, on receiving her furnit.re, found a portion of it
damnged and braken, to the extent of £:.20, .

Plaintiffa delivered to defendant a cast, as for that containing
hier china and crachery, but it was found to contain moccasins, anl
inot to ho defendant's cask, and was returned to plaintiffs, who
disclaimed all knowledge of defendant’s cask, and all linbility in
respect of it, and denied that it came into their hands.

The defeodant refused to pay the above charges, unless her
misging property (exceeding in value the aniount of freight) was
first restored, and her losses for injury to furniture allowed Ler on
account.

Plsintffs thereupon brought this suit, tarecover for freight $35,
wharfage $5, and harbor dir=3 $2 50, in all $42 50, besides interest.

Defendaut paid inte court $7 50, covering plaintifis’ claim for
wharfoge and harbor dues; and urged that this being & court not
of strict law, but of equity and good conscience, the plaiatiff, who
voluntarily auvanced their money to Perry, cannot be held to be
in a better position to claim for the freight, which is the only claim
now in dispute, than Perry bimself woulil be had the advance not
been made, and were he the plaintiff instead of Urown & Co.;
that it would be uujust to permit plaintiffs to recover anything for
freight on the contract for the safe carriage nod dolivery of the
defendant’'s property, whilst the defendant, under this identical
contract, ".as a legal aud just claim against Perry excecding that
for which this action is now brought, the payment into court being
the full amount of the plaintifie’ charges on the goods distinct from
the charge which they voluntarily took the risk of by assuming
the carrier's place in relation to them, in so far, st all events, as
the freight of them was concerned. The defendant was willing to
forego all excess of claim beyoud sufficient to meet the charge for
freight.

Dgefendnnt urged also that the voluntary advanoe for this freight
made by plaintiffs to Perry, capnot give them a right of action
agninst the defendant, but that admitting plaintiffs right to sue
defendant, still defendant is entitled to eet up her loes and
damage growing out of the contract with Perry, against the claim
for freight growing out of the contract and payable only in respect
of the goods in question.

Dvaoan, R.—I have examined the various cases cited on both
sides, and such others as I could fiud bearing upon this case, dis-
posed if upon autbority or precedent in law or equity I could do
30 to give effect in this action to defendant's just cisiis under the
contract out of which arises the demand for freight, and avoid the
necessity of another suit.

By the agreement between the plaintiffs and defendant for
the delivery of the goods, and the defendant’s acceptance of a
portion thereof, I think she in liable to plaintiffs in this action to
the extent to which she would have been liable to the carrier,
Perry, for freight, had the latter made the delivery in question
to the defendant direct, without the jntervention of any other
psrty. [ find, bowever, that Perry omitted to carry defendant’s
cask, and earned no freight in respect thereof.

I consider it an established and oflexible rule of law, that
negligence, or breach of duty or of contract, cannot be set up as
a defence in actions for the recovery of freight of goods, or for
the recovery of an attorneys bill of costs, where the defendant has
derived a partial benefit by carriage and delivery of the goods,
or had derived a partial benefit from the services charged in the
bill of costs, but in these cases the defendant is invariably obliged
to resort to an action for redress.

I find this distinctly stated by Bacon Park, iu the case of
Mondell v. Steel, 8. M. & W. 858, in which I was referred by the
defendant on the doctrine of set off, and reduction of plaintiffs’
demand, by setting up his Jaches in relation to the sabject, or the
contract out of which his action arises.

The law is so expressed, without doubt or qualification, in
modern standard text booka. I refer to the recent edition of
Abbot, on shlpping, and the able and learned work of Mr.
Machlaclan, on the same subject, just issued from the English
presa.

I am unable to find that courts of equity have acted on a dif-
ferent rule where relief has been there sought in cuses hke the
present.  The rights and liabilities of the parties in such cases,
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with the mode of enforcing them, do not seem to be in any respect
donbtful,

Tt is true that in several Btates of the ncighboring republic o
different rule prevails, as shewn in the cases cited by the defen-
dant, of Battersnore v. Prerce, 3 Hill. 171, and Stone v. Yarwood
etal, 14 Illinois, 428, which rule appears juat 1o all parties,
and highly convenient, as calculated to avoid circuity of action
and multiplication of suits, by enabling the defendant in a case
like the present, to set up the loss and injury to bhis property for
which the carriers would be liable in fall discharge of their claim,
for freight, if it amounted to =0 much, or if otherwise, then to the
extent of the amount thereof in reduction of such claim.

Our laws appearing to me to be plain on the subject, and what
is also important, the defendant having ample means of redress !
by action agnainst the carrier, whom it is nut suggested is in in-
solvent circumstances, or without the jurisdiction of our courts; 1
decide agninst the defendant’s setting up in this action her claim
for loss or damages under the contraoct referred to, and that
she is lisble for the full freight of the goods sctoally carried,
amounting to $25, which sum the defendant is ordered to pay
within fifteen days, with costs, excepting witnesses fees.

Judgmer. accordingly.

r—

 COUNTY COURT CASES.

( Before 11l Honor K eyvrrn Mackxwuz, Judge of the County Coart of the United
- Gounties uf Frontenac, Leunox and Addiogton.)

Maoce v. Rorran,

When land s asaessed against an occupant, the onllector of taxes cannut procesd
to collect the taxen, as in the caso of * Lands of non-residents,” by distreas and
sale of gouds under sec 97 of the Upper Canada Axsessment Act.

The rm * Lands of non-residents”™ mesns unoccupied land not assessed against
1be owner or vccopant.

Trespass for seiziog and taking a colt of the plaintifi's at the
Village of Sydenbam, in the Township of Lougborough, of the
value of one hundred dollars.

The defendant pleaded that before the time io the declaration !
mevtioned, to wit in the year 1861, certain land and premiees in
the towunship of Lougborough liable to taxation were assessed in the
said township, and at the time the assessment was made were not
occupied by the owner but by one Edward Upham, and the owner
did not reside, nor had he a legal domicile or place of business in
the said township of Lougborough, nos had he signified personally,
or by writing, to the assessor that he owned the said land, or
desired to be assessed therefor, and that the same was assessed in
the name of the said occupant, Edward Upbam ; and that the clerk
of the council of the said township made out a collector’s roll,
under the authority of a by-law of the council in that behalf
passed, and delivered the same certified under his hand to the
defendart as collestor of taxes for the said township, before the
12t day of Uctober, 1861, and the taxes unpaid and charged under
the said by-law on the said land snd premises against the said
Edward Upham, and set down on the said roll, amounted to 78
dollars and 76 cents, and the defendant upon receiviug the said
collector’s roll pr led to collect the taxes therein mentioned,
and called at least ouce on the said Edward Upham, aud demanded
payment of the said taxes, and that the said Edward Upham neg-
lected to pay and did not pay the said taxes for more than 14 days
after such demand, and after the expiration of one month from
the date of the delivery of the roll to the defendant, snd after 14
days from the time of the said demand and while the defendant

thatime of the nasessment the owner of the 1and was not resident,
and that the land was aescsced in the nnme of the ocoupant,
Upham, and not as lands of & non-recident: 3rd, that the plea
does not show that the goods and chattels were the property of
Edward Upham, or in his possession ; 4th, that the ples does not
show that the lanc was assessed agninet the owner at the time of
the assessment, or against the plaintiff, nor does it allege that the
plaintiff was the owner at the time of the assessment.

J. A. Henderson for the plaintiff; @. L. Mowar, countra.

Fraser v. Page, 18 U. C. Q. B. 330, and the 28, 24, 92, 938, 94,
95, 96, 97, 122, sections of Consol. Stat. U.C., cap. b5, were cited
upon the argument.

Maoxenze, Co. J.—It does appear a little singular that the at-
tention of the Court was not directed to the sixth section of the
Asseasment Act upon the argument, as the sufficiency or insuf-
ficiency of the plea must be got at in a measure through that
section. At all events the sixth section nerves as a key to the
solution of the legal question raised upon the demurrer, and
should not be lost sight of.

The defendant states in his plea, that the land in question at
the time of the assessment thereof was occupied by one Edward
Upham, and was assessed in the pame of and against Edward Up-
ham, as occupant thereof, while at the same time an unoamed
non-resideut was its owner; and that at the time of the seizure of
the colt, the plaintiff was the owner and occupant of the same
land.

From this state of facts the defendant bas assumed in his plea
tbat he bad a right, as collector of Taxes, to treat the land as
4+ The land of a non-resident,’ and to proceed to collect the taxes
under the 97th section instead of under the 96th section of the
Assessment Act.

Had the defendant at the time of seizure any right to treat this
1and as ¢t tho larrd of a nou-resident” under the Assessment Act ?
If not the plea must fail.

I think that any person who will read the sixth section of the
Assessment Act, in connection with the othe: sections which were
cited during the argument must feel satisfied that the defendants
plea must fall to the ground.

The sixth section explains the meaning of the term ¢* Lands of
non residents’” nnder the Actin the following explicit words: ¢ Un-
occupied land owned by a person not resident, and not having &
legal domicile or place of business in the township, village, town
or city where the same is situate, or whose residence or domicile
or place of busines therein cannot, upon diligent cnquiry by the
assessor be found, and who has not signified to the assessor per-
sonally or in writing, that he owns such land, and desires to be
assessed therefor, sha!l be denominated ¢ Lands of non-reside.ts.’”

Unoccunied lands only can be treated by the assesscrs and col-
lectors as the ¢ Lands of non-residents.” Land occupied by the
owner shall be assessed in his own name. If the owner be not
resident or be unknown, and has not requested to be assessed
therefor, then if the land is occupied, it shall be assessed in the
name of, and against the occupant; butif the land be not occupied
then and oaly then, it shall be assessed as ¢ the land of a non-
resident.”

Land may be assessed against the owner and occupant when the
owuer is known ; when that is the case, the assessor must on the
roll add the word ¢ owner’ to the name of the owner, and the word
¢ occupant’’ to the name of the oocupant whem the taxes may be
recovered from either or from any futavre owuer or occupant,
saving his recourse against any other person.

The must write opposite the name of any non-resident

was duly autborised as collector as aforesaid, the defendant found
the goods and chattels of the plaintiff in the declaration mentioned
on the said land, and the plaintiff was then the owner and occu-
pant of the same land, and thererpon the defendant, as collestor
as aforesaid, made distress of the said goods aud chattels, and
levied the said taxes by the sale thereof ns he lawfully might,
which is the supposed treepass in the declaration alleged.

The plaintiff demurred to this plea, assigning as causes of de-
murrer: 1st, that the defendant after demand from Upham, the
occupant, proceeded to recover the taxes as in the case of lands of
non-residents, without making the demand required by law in the
case of ]ands of non-residents: 2nd, that the plea shows that at

freeholder who reqnires his name to be eantered upon the roll, the
word ‘ non-resident” and the address of sach freeholder. The
318t section of the Assessment Aot, even without the nnambiguous
interpretation givea in the 6th section of the term 'ands of
uon-residents,” points owut, in my opinion, that the Legislature
intended to mean ¢‘uneccupied lands” by that term.

By the 31at section it is enacted that as regards *‘the lands of
non-residents” who have not required their names to be entered
on the roll, the assessors shall proceed as follows: they shall
insert such land in the voll separated from the other assessments,
and shall head the same as ‘ Non-resident Land Assessments,”
and to carry out the same idea uniformly throughout the Act, it is
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euacted by the Ylnd section that the clerk of every municipality
shall make out a roll 1 whick he shall euter ** the lunds of non-
residents’ together with the value of every lot, aud enter opposite
to each lot all rates or taxes with which the same is chargealle,
and tranamit the roll eo made out 1o the treasurer of tho counly
in which his municipality is situste, or to the city chamberlaiu;
and subsequent clauses contain directicns to the county treasurer
sad chamberlain in respect of the * lands of now-residents.”

In the cese of Tecples v. Corson decided in this Court in the
year 1855, the Court in giving jadgment ssid, ** The collector
derives his authority to collect the taxes mentioned ia ths col-
lection rolj, and his power to levy taxes in arrear, by distress snd
sale of the goods and chattels of parties in defuult from the roi}
itaelf. The roll must be Jooked vpon in the naturs of s warrant
or writ delivered to the callector.

The same doctrine bas been recognized by the Court of Quecn’s
Beach in Fraser v. Page, 18 U. C. Q. B., 8§30.

The land would require to nppear on the defeudants’ callection
roli as ¢ the lend of & uon-resident” befors the coilector could
proceed to collect taxes on it, ns on * lands of won-residents ™
The fact, as stated in the plea, appears to be the other way. It
appesrs that the Jand was assessed in the name of snd agsinst
Edward Upbam. This of itself, under the statute, divested the
land of the character of * the Isnd of & pon-resident.” It being
nesesscd ia the pame of the occupant Upbam, made it for the
purposes of 1the Assessment Act tbe laud of s resident, Upham
being in fact and in the eye of the law residing upon it. Conse-
quently be sbould bave proceeded to collect the taxes xccording
to kis roll, nawmely, agsnst Uplham, as directed by the 9ith and
OGih sections.

It will be seen by the 24th section of the Act that when land
is assessed aguinst the owncr and occupant, the taxes may be
recovered from either or from any future owoer oc accupant. lIo
the present case, the name of the owper af the time of the assess.
ment, whoever he was, docs not appear a¢ all, nor does the namae
of the plaintiff appear on the roll. I am at s loss to conceive by
what right the defendant, s mere catl of taxes, has invested
this Jand with a character inconasistent with what sppears op
his roll in this respect. 1t formed no part of the defendant’s duty
10 invest the land with attributes of & more general form then
what appears on the roll, as he appears by his own plea 1o have
done, It was the duty of the assessors to return the laod in its
proper character, and of the municipality to sec it wans so retarned.
It was no sffair of the defendant, as collector, whether the lzud
was returned right or wrong. 1iis duty was to collect the taxes
according to his collection roll. The roll wes his warrsnt. He
bad no right to travel out of it to establish by mesns dedors the
rall, that the land was the Jand of & non-resident. I was no
affair of his whether the owner's name was properly or improperly
omitted from the roll. As the name of the plaintiff does vot
sppear on the roll as the owner o occopant of the land, be standa,
far the purposes of collecting the taxes, in the same relation to it,
£0 far as the collector is concerned, s» » stranger.

1t is 0ot averred in the plea that the colt was in the passession
of Upham, the occupsnt at the ime of its seizure ; nor does the
defendant profess to bave acted upon the 24th section of the Act,
and he conld not, & the pame of the owner was not on the rofl.

The defendsnt seems to me, by hia proceeding sad his line of
argument, to bave confused two distinct and separale terms used
in the Act, namely, the term * lands of non-resident,” and the
term ¢ pon-resident fresholders,” into ope ides, and hence his
error in seizing the plaintiff’'s property. The term **lands of
pon-resident,” 1 bave already explained, sccording to the Gth
section af the Act, as unoccupied lands, not azseesed apniaet the
owner or occcupant, and whose taxes or rates are charged on the
roll agsinsi the land itaelf, snd not sgainst any owner or cocupant
whatever; whereas the term “ non-resident frecholdesr” means »
noa-residents owner whase name iz on the roll es the owner of
unoccupied lands, or non-resident owners whose names ar~ inserted
on the rell together with the name of the t of pied
fande, under the Léth section of the Act.

The collector must traosmit to such non-resident frecholders,
by post, a statement and dewand of the tazes charged againet
tuem an the roll, before he can proceed to enforc: pagment.

It wilf be ohscrved that the wording of the U7th section of the
Assessiment Act, as published in the Cousclidsted Statutes of
Upper Uanada, aod tho wordiog of the 42nd section of 16 Victoris,
frow which it is taken, differ meterially. By the latter, the col-
tector was authorized to make distress of any goods which he
might tisd upou ** the lands of non-residents,”” on which the taxes
inserted on the roll against the isnd were unpaid, ove month afier
the date of the delivery of the roll to him. The enacting words
of the former, namely, the 971b section, were:— In case of the
lands of non-resideats, the collector, after one mounth from the
date of 1he delivery of the roll to bim, and afier fourteen days
from the time of such dewand, may make & distre-s of any goods
which be may Snd vpen the Jand.” The former cluuse gave a
ctear right to the collector to make a distress of aay goods he
might fod upon the ‘“lands of noa-residents,” that is 1o 8ay, upon
lanuds nat assessed against any person.

1t is possible that the peculine wording of the O7ih sertion
renders it inoperative, and that the powers coufessed by other
clauces of the Act upon county tressurers and sheriffs, in respect
of lands of non-residents, must be exercised to enforce the psyment
of taxes atanding against the same. It is not neceasary, however,
to decide that point now ; whatever view may be taken of it, the
defendant Las acted illegally. Ife bad no right to treat this land
as “the land of & non-resident” unoceupied, as his roll showed
that it was ted and d sgaiost Edward Upham, the
occopant. He could nat treat the piaintiff, or sny other person,
as & non-resident owaer, because his name does not arpear on the
roll as such; and if bis name bad been on the roll as & nofi-
resident owaoer, the defeadant could not proceed ta seize property
for the non-payment of the taxes until be sent by post the atats-
ment and demnnd of taxes mentioned in the 95th section of the
Act. I think that judg-nent should be for the plaintiff on the
demurrer.

FPer Cur —Judgmest for the plaintiff on the demurrer.

WaLkea v. O'REiLLy Bt AL.
Dromisgpory Note~ Indorsement—GCuarastee.

The words “I ganrantes the payment of the within,” writtsn upor the bark of &
promiasry note, over (he sigaators of the payee, 3 as st endar of
thanote sud not ss a g ur cott i for its pmyment.

Action on two promissory notes mads by the defendant, O’Reilly,
payable to the defendant, John A. Shibley, or besrer.

1t was averred in the declaration, * That the defendant, Jobn
A. Bhibley, cndorsed the same notes to the plaintiff, Abreham
Walker,”” and that the notes were duly presented for payment, sod
were dishonared.

The defendant, O'Reilly, aliowed judgment against bim by de-
fault. The defendant, Shibioy, pleaded :—

1. That ke did not endorse the notes.

2. + That the sxid notes, respectively, were made payable to the
said Jobn A. Shibley, or bearer, and that the said notes were and
xre transfersble by delivery, sad were so delivered by the sid
Jobn A. Shibley to the plaintiff, and that the said John A. Shibley
wrate on the back of the ssid notes, respectively, the worde, 1
goarantee the payment of the within,” and signed his name at the
end of the sidl nates, respectively ; not for the purpose of com-
pleting the transfer of the said respective notes, but for guarsa-
teeing the psyment of the mid notes.”

The plaiatiff took issue on both pleas.

The csuse way tried a¢ the last September sittings of the Court,
before Judge Mackenzie, when the plaintiff put in evideuce two
promiasory notes, made by the defendsnt, {U'Reilly, payable to
* John A. 8bibley, or bearer,” with the fellowing eadorsement on
the back of each of the notes :—** I guarsntee the paymeat of the
withia.” Signed * J. &. Shibley.”

It was admitied that the endorsements, respectively, were in the
hand writiag of the defendant, Shitley.

By consest, » verdict was entered for the plaintiff for 172 dol-
lars and 52 cents, with Jeave reserved to the defendant, Jobn A,
Shibley, to wove to coter & non-soit, on the ground that the wri-
tings on the back of the gotes were not endorsements, and that
the defendant, Shibley, was not liable to pay the notes on the pre-
seat pleadings.

DEAE!
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J. A, Jlenderson, in October Term 2ast, obismped a rule mist to
set the veedict aside and fo eoter 4 non-suit, purshunt to leave
reserved, and on the grouads tuken at the triul.

.t 8. Rerkpatrick shewed cause.

J. . Ienderson supported the rule.

Maggxze, Ca. J.—~This Court had to consider the effect of an
endorsement similar to these now under consideration, ju the case
of Shibley v. Lee and others, decided in the year 1858,

The defeudant in that case pleaded that he did not endorse the
note only. The present defendant has gone further, and pleads
that he sigaed s name on the buck of the note, at the end of the
words ** I gurrsntee the payment of the within,” not for the pur.
pose of completing the trunsfer of the notes, but for the gvarsn-
tecing the payment of the seid notes. The plainuff denies the
truth of this statement of the defendant.

The defendsut bas offered po other evidence, but the notes and
the writiug ca the hack of them, in support of bis plea.

In the case of Shibley v. Lee the Court stated, *¢ Does the wri-
ting on the back af the note copstitute a collateral agreement of
A guarantor or & primary undertaking of an endorser? Aa en-
dorsver beccmes & party to the note itself. A guarantor becomes
n party to sn sgreement defiors the note.  Every endorser guaran-
tevs the payment of the note or bill he endorses, and makes him-
celf liable 10 be soed on such note or bill accardingly, but a guar-
antar is caly lizble to be sued on his contract of guarantee. A
guarantor is generslly s person wha cotnes in to gaarsntee the
engagement of the parties io the note for some consideration ap-
peasing in the agreement, keeping himself unconnected with the
note, while the endorser becomes » party to the note as much as
the maker, liable to be sued on it to the same extent, titer defaule
by the maker, as the maker bimself. When the Court will find &
person’s name written across the back of a note in the ususl way
in which endorsetaents sre ;made, accompanied with a writiogof s
dubious sigoification, it will inclioe to treat the maiter as uo en-
darsement, and not as & collateral gusrantee. A collatersl sgree-
ent for the payment of & uate by the fourth section of the statute
of frauds, will not only require to be in writing, bat the consider-
ation requires tg be get out in writing, sod the fact that no con-
sideration appears in the writings, now uader view, is in the
opinion of the Ceart an sdditional reason for tresting it asau
immediste indorsement and not as & collateral gurantee.”

Such was the interpretation which this Court gave 1o a similar
writing on the bazk of » promissary note, three years ago.

{ bavo made diligent sesrch in the Tpper Cansda, as wellas in
the English Reports, for s cxse similar to the present oue buthsve

eadorsed upon » note puyable o bearer, at the time of the mak-
tuy thereo!, and the nute and guarastee are transferred by the
payer, the awsignee may wmaivtw@ an action in his own name
sgninst the guaraater. But such guarantee is not negotiable,
usless it be upon the note, in whick case it may be trested as san
eadorsement, without o gecessity of demand and notice.”

Although the decisions of the Courta of the United States are
not precedents for us, still their adjudicaticns sre received in
Cansda and Enginod with great respect.  In tre present case the
defendant Shibley wae the payee mentioned in the notes. Aond in
the absence of anything to the contrury it must be presumed thst
the note and ecdorsement were transferred to the plaintiff Walker,
st the same time by the payee Shibley.

I thiuk, as now adsized, that the words, “1 gusranteo the pay-
ment of the within” upon the bhack of & negotialle promissory
note over the signature of the eodorser, way be treated as au
endorscment, snd that the writing itself is prima facre evideuce
that it was sa intended and written at the time of the transfer.

1 think the rule should be discharged.

Rale discharged.

1a the Ceunty Court of the Couaty of Eigin, vefore His Honwar Jroez Hucnes.

Hitess v. Tawrrxrox, McBera axp Brackwoon.

1124, that a person {aking & neg 7 » vad

wihout notice of the aqoitics Wwtween the unginal partes, fs not bound by

them. Helid, alay, that » preexistiag debt is a sulficisnt consideration for salue,

Ta this casze the defendant Biackwood booght fands of defendsut
3MeBeth, in the yvitlage of Tyrconuell, which Blackwood sarveyed
into village lote. The plsintiff bocame a purchaser of some lots,
at an suction; and, in compliance with the terms of the mle,
defendant Blackwood gave plainisff & bond, conditicned to convey
the lote so purchased by plaintiff free from incumbrances, &c.,
when ali the instalments should be paid.  Plaintiff bad paid part of
the purchass mouney st the day of sale, and given bis promissory
notes for subsequent yearly instalments. Defeadant Biackwood
had not paid defeudant Mclleth all the purchase money for this
land, but bad secwred the amonut anpaid by mortgage upon the
aame premises. At this time there were no judgments existing
agsinst defendant Biackwood, but what had been since discharged.
Defendant Blackwaad slio owed defendant McBeth for an indepen-
dent debt of £215, money Jent, secured by morigage upon &
property at Port Stanley, consistiog of & water jot and warebouse.
Defendsot Bilackwood subseguentiy wished to remove bis ware-

3.3 y 4.8 i Aaratt

found uene.  And none has been cited wpop the arg t
1a the absence of betier authority, I feel that I am bouad by the
doetrine iaid down ta the case of Shibley v. Lee, decided bere

I cannot accede to tho praposition that the second ples entitles
the defeudant, Shibley, to s different tuterpretation on the present
endorscment, from that givea tos »° ailar endorsement in the case
of Shibley v. Lee et al.  He has offered na ervidence to show that
writing was placed in the present potes for the purpose alieged by
him in his second plea, and probably he could not do sa in iaw or
in fact. The second ples substantially amounts to a plea, that the
defendant Shibley, did not endorse the nates as alleged in the de-
<lamtion. The new facts which he professes to give in his second
pleaare nothing raore or less than bis interpretation of the writiog
endarsed on the hack of the notes.  The plaintiff by takiog issue
denies the interpretativn, aod the parties are thrown back to the
place where they would be placed by the first plea. [T the intec-
pretation which this Coart gave to the writing in Shbley v. Lee et ol
was correct, the same interpretation wast be given to s similar
writing in the preseut case, notwithstanding the interpretatise
alicgaticns contaned in the second ples.

I bave found a digest of some Awericsn cases in the American
odition of Chitty on ills 250, where the United States Courts
secmed to have viewed the mutter as this Court bas.  In Jlowgsk
v. (ray, 13 Wendell Reports 202, and Warron v. McLareni9 Wen-
deli Reports 537, it would sppear that the Couris held that &
guaranize written Upon a pegoliabie note, may be treated sssu
endorsement.

The digest of the last menticned American case are given in
Chitty in tho following words: ** Where an absolate guaranty is

h to Tyr 1}, mod erect it anew upon unincombered
property there. McBeth assented, vpon condition that defendant
Bisckwood should assign notes he had procured from the pur-
chssers of villege Jots a1 Tyrconnell, ta the extent of £1,017 3s. 6d.
The smount due upon the Port Stanley premises—i. o, for the
borrowed money—was made » Srat charge upon the notes, and it
was arrsoged that the mortgsge upon the Port Stanley premises
was to be Srst paid out of the proceeds of the uotes, and the
balance was to go in discharge of the Tyrconnell mortgage. When
the notes were assigned to McBeth, Blackwood took a receipt for
them, setting forth the foregoing terms, and distinetly specifying
that the arrangement was not to be held or coustrued ss suspend-
ing McBeth's remedy upon either mortgage.

After some of the notes feil due, they were placed in tha Divi-
sion Coort for collection, in the name of the defendnnt Tempieton.
Plsiatif was sued, amongst others; but be fled a complaiat in
this Court, and obtained au iojunction restraining the further
proceeding in the Division Court, ou the allegation that Templeton
was ouly the trustee or agent of McBeth—i. ¢., » nominal plain-
tiff—whilst McBeth was the bepeficial plaiatiff; and asking to
have the recovery au the unotes restrained until a title conid be
made; and alleging that McBeth bad given no considerstion to
Biackwood for the notes; that Blackwood obtained them without
value, iusemuch as he bad only an equity of redemption in the
properiy sold to piaiatiff, which was heavily incumbered by judg-
meats shtained againat Biackwood: and that plaicti had received
ae consideration or valaue for making the notes. The injanction
was unopposed ; judgment went pra confesse against both Temple-
ton and Blackwood. Defendant McBeth pot 10 an snswer, denying
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the allegations in plaintiff’s complaint, and set forth that the notes
were transferred to him by Blackwood for a good sud valid consi-
deration.

Plaintiff afterwards obtained an order for an issue, to be tried
by a jury, first, as to whether there was a consideration passing
at the time of the transfer of the notes by Blackwood to Mcleth
or not; second, as to whetlier the notes were taken as collateranl
security, or as payment for an existing debt; third, whether or
not McBeth bad notice of the consideration for which they were
given by the plaintiff to Blackwood. At the trial the defendant
McBeth was sworn as & witness, at the instance of the plaintiff,
and proved the transaction as hereinbefore stated, but said he did
not know what precise property plaintiff's notes were given in
psyment for. The judge charged the jury, first, that it was not
necessary for the defendant to show a new consideration, in order
to establish and maintain his right to recover on the notes, but
that the important question was, was there any valuable considera-
tion passing or passed for the transfer of the notes, and it was
enough if a consideration then existed ; second, that the existence
of a debt from Blackwood to McBeth was a sufficient consideration,
and that the plaintiff bad proved the existence of it by the evidence
of McBeth, and that it mattered not whether the notes were taken
as collateral security or as payment of an existing debt; third,
that the agreement put in by the plaintiff showed a sufficient con-
sideration passing at the time of the transfer of the notes from
Blackwood to McBeth: fourth, that the jury themselves must
decide whether or not McBeth had, at the time he took the notes
or bef:re, given any valuable consideration, further than notice of
the consideration for which they were given by the plaintiff to
Blackwood, and told the jury there was no evidence at all that he
could see that Mclfeth knew what exact land the plaintiff bought
from Blackwood that these notes were given in payment of--
whether it war covered by McBeth’s mortgage or not, or whether
Blackwood had bought it from Col. Talbot or others. _1bott,
for plaintiff, objected to the judge's charge, because be urged
that the mere pre-existence of McBeth’s mortgages wonld not be
a consideration within the meaning of the issue. The jury reo-
dered a verdict for the defendant oun the issues.

Afterwards, Albott, for plaintiff, moved a rule absolute for a
new trial, on the chjection taken at the trial, and because the
verdict was rendered contrary to evidence.

Ellis, contra, showed cause on bebalf of McBeth.

Hugues, Co. J.—The question involved in this watter is simply
whether a mortgage creditor can take promissory notes as a colla-
teral security some time after the mortgage is due, and whether
the existence of mortgage security is a good consideration for the
transfer of such notes. I never heard it doubted before thata
previons debt due to the holder of a negotiable instrument is a
good consideration, nor that a previous debt of any kind due by a
mortgagor to s mortgagee may not be a sufficient consideration
for the transfer of a negotiable bill or note from the mortgagor to
the mortgagee. That was done by the defendant Blackwood to the
defendant McBeth in the present instance. The plaintiff who
complains of it, shows that the notes were given as collateral
security, but that the defendant McBeth guarded against the sus-
pending of bis remedy on the mortgage until the maturity of the
bills, as the circumstances might bave otberwise been held to raite
an implied agreement 20 to suspend the remedy. It is true that
Thompaon v. Brunskill, 7 Grant, 542, goes to shew that the defen-
dant Blackwood might be restrained from recovering on the notes
uantil he shewed a good or perfect title to the plaintiff, but T do not
see that that case affects the question between the plaintiff and
the defendsut. McBeth is no doubt sn endorsee for value, snd
not the mere sgent or trustee, or colerable endorsee of the
defendant, Blackwood. If be had been the trustes or agent of
Blackwood, and merely collecting the notes upon a colorable
trsnsfer, 1 think the plaintiff would be entitled to restrzin the
collection of tbe notes under the suthority last named. The
plsintiff, at the trial, by bis own witness, and by the docu-
men the produced, sbewed a transfer and endorsement of the notes
to McBetb, on the understanding that out of the proceeds he
was to pay himself first the mortgage on the land and warehouse
at Port Stanly, and secondly, the residue was to be applied on

the Tyrconnell mortgage, the notes to be coasidered collateral
security for both claims, so that the title of Molleth in the
uotes is made out to my mind most clearly. 1 think the oase
cowmes within the priociple that is laid down in DBosanguet v.
lludman, 1, Starkie 1.

At the trial I told the jury as to the first issue it was not neces-
sary establish a new consideration, that the question was, was
there any valuable consideration passing or passed, for the transfer
of the notes, and it was enough if a consideration then existed,
that the existence of o debt from Blackwood to McBeth was a
sufficient consideration, aund that the plaintiff had himself proved
the existeuce of it; that it mattered not whether the notes were
taken as ccllateral secarity or as part of an existing debt; that
the agreement put in sud proved by plaintiff’s counsel shewed
a sufficient consideration for the transfer of the notes to
McBeth. I told the jury as to the second issue, they must decide
whether or not McBeth had at the time he took them, or
before giving any valuable consideration for them, unotice of the
consideration for which they were given by plaiatiff to Blackwood,
and that there was no evidence at all that I had seen cf his
(McBeth’s) knowing what cxact lJand these notes were given for,
whether it was that part of the land sold to the defendant (Black-
wood) by McBeth, or by Colonel Talbot, or others. 1 can see
nothing in the authorities which I have read, to satisfy me [ was
wrong in so directing the jury. The caseof D¢ la Chaumettew. The
Bank of England, was most relied upon in argument. That was
an acticen of trover to test the right of propeity in a bauk note
which had been stolen. The plaiatiff who presented it for payment
at the Bank of England, brought the suit, because the bank kept it
without payment aud without returning it Ile merely shewed it
had been transmitted to him by his agents at Paris, who owed
bim a balance, and was part of a remittance, and that his title to
the note was the title of his agents, and their title was not proven;
that they were mutaally agents for each other as money changers
and brokers, and responsible to each other for the bills trans-
mitted for collection, and bears but little analogy with a case
wherein the title to the note is undisputable, acquired dona fide
and by honest means. The case cited by Mr. Abbott, Gooderham
v. Hutcheson, b U.C C., . 241, is an authority decidedly against his
client, and in favor of McBeth. The late lamented C. J. of that
court, at page 259, aavs, *‘ Having considered the cases bearing
upon the sabject, { think the weight of argument is in favorofs
pre-existing debt being a sufficient consideration for value;” and
in the next paragraph he says, ¢ under the evidence I do not feel
warranted io holding that the plaintiffs did not give value for the
sote in question if obtained bona fide, even although exclusively
on account of the pre-existing debts;’’ and again, about the
middle of page 260, he says, < As relates to pre-existing debts, no
doubt they would consiitute ample considerstion to support an
action upon s promissory note msde by the debtor to secure the
creditor.” It was not pretended that there was any mere color-
able transfer or secret trust; and as there was no evidence of any
scienter in McBeth tbat the notes were taken hy Blackwood
in payment of land, of which he either had not a titie, or the title
of which was encumbered; and as is shewn, they were taken dona
fide as a collateral security for an existing valid debt; and
McRBeth’s aibidavit in answer to the pisiotiffs’ rule, makes out »
good cousideration, and is not contradicted, I think it would be
unnecessarily prolonging litigation to grant & new trial ; indecd,
I never could aee the slightest reason for bringing this auit at all,
for all the questions that have been raised here might have been
brought up in the Division Court, which is a court of equity and
good censcience, and could as earily bave been dealt with in that
tribunal as by the proceeding in this court, or as could the
suits of De la Chaumelte v. The Bank of England, and Gooderkam
v. HHutcheson, in superior courts of common law. The defendant,
McBeth, baviag received the notes before they were doe, shews
that his doing 8o was not suhject to any equities that subsisted
reepectiog the notes as between the plaintiff and the defeadant
Biackwood. I decide therefore that the rule shail be discharged.
[ think also, that as the issues go to the very root of the action,
the injunction shnuld be dissolved and the plaintiffs’ bill, iz so far
as the defendant McBeth is coucerned, dismissed with costs.

Rale accordingly.
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GENERAL CORRESPONDENCE.

To tug Epirors or Tue Law JoURNAL.

Osgoode Club.

Sirs,—Can you tell me why it is that there is not a better
attendance of the law students of Toronto at the weckly meet-
ings of the Osgoode Club than there appearsto be ? It cannot
be that there are no law students in Turunto, fur the many
offices of the city are full of them. Then why do they not
attend weekly meetings derigned for self-improvement, and a
proper training, in that professiun by which they hope to earn
their livelihcods? Perhaps you will bs good envugh to admin-
ister a rebuke to the many who neglect su proper a nivie of
preparing themselves for the profession.

Your obedient zervant,

Toronto, Nov. 1, 1861. Oxe wito Wogks.

[The attendance of law students at the meetings of the
Osgoode Club is not, we believe, all that can Le desired. The
cause is a peglect on the part of those who are most interested
in the success of the club. In a city like Toronto there are
not ooly many law students but nightly many objects of
amusement. lhese objects, we presume, on the night that
the club meets are, to some students, more attractive than the
meetings of the club. Men are not born lawyers, nor are
they born advocates. The talents for the one and the other
if not really acquired by study, are much improved by prac-
tice. Young men aspiring to the profession of the law, who, for
the transient and unprofitable amusements of city life, neglect
to devote one night in the week during the winter mouths to
self-cultare at the meetings of the Osgoode Club, certainly act
most anwisely. They throw away opportunities of selfim-
provement that never can be recalled. They are blind to
their own interests. Theyact like fools, and learn the natare
and extent of their folly when it is perhaps too late to attempt
to retrace their stops. Students in country places, with few
facilities, often make better lawyers than city students with
every facility that can be fairly and reasonably desired. One
reason is, that in the country there is less to distract, less
allorements to frivolity and diesipation, than in the city.—
Eps. L. J.]

MONTHLY REPERTORY.
CHANCERY.

Hamcocrr v. Warrz.

——

M. R. May 23.

Waste—Tenant for life—Timber improperly cul by a prior tenant
Sor life—Stale demand— Devise for payment of dekts.

An expectant teoant for )ife in remainder, who see: a tenant
for life in possession, improperly cut timber, and takes no atcp
to prevent it during his life, cannot in a suit institated nearly
twenty years after the death of such prior tenant for life, charge
his estste with the burden of makiog good the value of the timber
80 improperly cat by bim.

Upon the principle of preventing the assertion of stale demands,
the lapse of time alone will forra a bar in equity to such a suit,
although the statate of limitations has no application.

The creation of a trust for the payment of debts does not create

consequence arising from his negligence or acquiescence express
or implied.

c.J.
Practice— Defendant out of jurisdiction—Substituted service.

GrieriTus v. Cowren.

The defendaut to n suit in which a decree has been made was
British Consul at Pernabuco.

IHeld, that service of the decre2 on the defendant’s solicitor,
who resided in London, and who corresponded with him, was
good service on the defendant.

V. C. K. July 24.

Will, construction of — Effects— Condutions of residence— Ezoneration

StoNE V. PARKER.

A gift of household furniture, plate, linep, china, glass, books,
fixtures, and other effects of a like nature, does not include cows,
horves, carriages and farming stock.

A devise of a house and estate with the furniture aod effects
te trustees upon trust, to permit the testator's wife to occupy, use
and enjoy the same for life, if she ahould so Jong continue his
widow, and from and after her decease or second marriage, or in
case she should refuse to occupy the bouse, upon trust to sell, is
a condition which applies to the lLouse only, and to willful non-
residence, the occupation being that of an ordinary tenant for life.

V.C. K.

Partition—Contract with a stranger—Jurudiction—Direction to
Commussioners.

Werignr v. VERNON. Aug. 2.

Where one of the tenants in common vader a partition directed
by the court, has dealt with a stranger, and be asks & direction
to the Commissioners to make a particolar shotment in respect of
such dealing, the court has no jurisdiction to grant such an
application.

Where tenants in common under s psrtition, bave had dealings
inter se, the court will interfere by giving directions to the Com-
miasioners as to such dealings.

V. C. K. Grupsy v. WEBSTER.

D. having a lien on a fund, by express sgreement with the
partice entitled to it, they by their acts depart from that contract,
and D. is obliged to get a stop order, and appears to ask for those
costs and claim bis lien.

Held, that he was entitled to the costs of .e stop order, and of
his appearance.

P’arties having a claim upon a fund in court, are not entitled,
as a general rule, and under all circumstanocs, to the costs of
getting a stop order.

Aug. 6.

V.C. K. MyLrixs v. Suirn July 24,

| Will—Conatruction—Residuary gift—Goods and chattles—Specific

and demonstrative legacies dislinguished— Annuity.

A testator may make a residuary gift at the commencement of
his will, if there be no other gift of that nature, and the words
«« goods and chattels” in such a clause may pass general person-
alty ; but where there is a rubsequent and clearly residuary clause,
¢ goode and chattels”” mast be taken in the ordinary sense.

Where there is a gift to one for life, with a direction not to sell
the interest so given for a specific time, if the tenant for life dics
within the time, the term expires by the death.

A legacy of stock out of stock is specific, but money out of stock
is not, but demonstrative.

A specific legacy is not liable to abate—a demonstrative legacy
is. A specific legacy is lisble to redemption—a demonstrative is
not. A specific legacy carries with it the dividen:d from the desth
of the testator—a demounstrative lcgacy does not.

A geveral legacy may be given to a specific legatee, although
cxpressed to be ** in addition to” the specific legacy—an aoauity

& debt where nonc existed belore, or remove from a creditor the lis comprised in the word * legacy.”



304 LAW JOURNAL. {NovExsER,
V.C.8. Dawson v. Nawsous. June 11. | study of History Biography-,— Past and Present; A Visit to

Practice—Petrtion—QOcrder enforcing compromise—Jurisdiction.

The plaiotiff and defendant in this suit eutered into an agree-
ment to compromise the same, with liberty to the plaintiff to
make the agreement a rule of court in default of payment by the
defendant of & sum to be ascertained on taking an sccount. The
court on petition of plaintiff orderod that the agresment should be
made a rule of court, and that the defendant should pay the
amouat due with costs.

V.C. 8. Taomas v. Grirnre.

Administration—Suit by ereditor after the assets Rad been dislributed
under adminutration decree.

T. brought in his claim, under an administration deoree, against
the assets of G., a deseased person, for the balance of & compli-
csted sccount. The chief clerk disallowed part of the demand.
After the assets had been distributed, T. had to advance money on
bebalf of G.

Held, that T. was entitled to file s bill agaiost G.’s legatees, and
to have an account of what was due to him both on the origioal
demand and for the subsequent advances. Held also, that the
executors of (. were not necessary parties.

V.C.W. Corzmax v. Tux Wxst Hamrroor Rarnwar Co. Aug. 1.

Injunction—Contempt— Publication of proceedings by parties to &
suit—Costs.

Pending litigation tbe court will restrain the publication by any
of the parties to the suit of exparte, garbled accounts calculated
to prejadice the case of their opponents of any of the proceedings
in court, or before the examiner.

The circumstance that such publication is by way of defence,
and in answer to similar pablications by the other side, although
it may excuse the party sought to be restrained, from the oosts
of the motion for that purpose, will not prevent the court from
granting the injanotion.

V.C. 8. Noruings v. Prixcs. July 26.
Undue influence—Spiritmal dominion—@Gift of stock set aside.

L. N. joined an institation over which P. exercised control,
baving acquired infl by maiataining that the purposes of
God were revealed to him. The institation was conducted with
cousiderable luxury, and many of the members mads over their
property to P., but continued to share the advantages of the
institution. L. N. was forcibly taken therefrom by her relatives,
and placed in a lunatic asylam. At P.’s instance, the commis-
siopers of lunacy instituted an inquiry, which resnlted in her
liveration; and immedistely afterwards she made over all her
property to P. DBy a written document, subssquently e ted,
she declared that by the gif. of her property she had testified that
all be possessed belonged to God, not to her.

Held, that the gift was made under undue influence, and must
be set aside.

COMMON LAW,

C. P. Yatxs V. Casn.

Bill of Exchange— Payee.
That is not a valid bill of exchange, in which the payes is

merely described as < the treasurer for the time heing™ of an
institution.

May 30.

———

REVIEWS,

Tax Wesrsincrzr Revizw. New York: Leonard, Scott
& Co.—The number for the quarter euding October, 1801, is
received. The contems are: Mr. Goldwin Smith, on the

the Mormons; Count Cavour ; The Apocalypse; The Rival
American Confederacies ; Trades’ Unions ; Contemporary Lit-
erature. The firat is & very severe criticism of & work
entitled, The Study of Hietory, being two lectures delivered
by Goldwin Smith, M.A., Regius Professor of Modern History
in the University of Oxford. ~ While giving the author credit
for ability the writer of the review charges him with want of
candour. The writer of the review contends that the facts of
buman society ars capable of scientific treatment. The Oxford
professor is of a different opinion. ~The resalt is the criticism
to which we have adverted. Itis a well written paper, con-
taining much argament and much originality of thought.

Brackwoon for Ootober. New York: Leonard, Soott & Co.,
is also received. The contents are: Democracy teacbing by
example; Meditations on_Dyspepsia ; Chronicles of Carling-
ford ; The Book Huanters Club ; Social Science; What seem:
to be happening just now with the Pope; Among the Locks ;
Captain Clutterbuck’s Campaign. The actizsle on Demooracy
is, as one would imagine, & paper by no means in praise of
the system of government hitherto prevailing in the United
Siates of Americs, judged by its present results. The article
on Social Science, suggested by the recent meeting of the
National Associstion for the promotion of social science in
Dablin, is an amasing and well written paper.

Tug Ecrecric for November is also receired. We intuitively
turn to the first page for the portrait of some illustricus per-
son. Jn the number now before us we find a reslly beaatifal
and well executed portrait of * Frederick the Great,” whose
name is suggestive of deedsof valour and true greatness. The
letter-press of the number is varied and interesting as usual,
viz.: Ravolutions of English History ; Edwin of Deira ; Equa-
torial Africa ; Mad Dogs ; The Constable of the Tower ; Liter-
atare and Philosophy of the early Christian Asocetius ; History
of England, from the Fall of Wolsey to the Desth of Elizabeth ;
Daelling in Modern times; Gone, gone gone! Volosuoes ;
Madame de Krudener, Military Panics ; Greatness ; Frederick
the Great; History of the Pope’s Train ; Blown through a Tabe.

Gopzy for November is also received. This magasiue is
attractive and useful as nsual. Ita sttractions and usefalness
are on the increass as the currens volume draws near its close.
The number for November contains the well known engraving
* The New Boy.” Itis admirably executed. No less than
eight distinot figures, perfect in detail, are made to appear on
it. The fashion plate is double, and contains no less than
seven figures, said to be five more than any other magazine.
The reading matter is such as to instruct every lady in the
{and who may choose o devote some attention to the reading
of its . The magszine is s0 well conducted ss to please
all without offendiag any. Every page reflects judgment,
experience, and a strong desire to please and instract. The

subscription is only $3 per annum. ,
S ——— ————————

APPOINTMENTS TO OFFICE, &cC.

NOTAREIES PUBLIC.

WILLTAM TRVINE STANT Y, of Cobourg, Esquice, Barristerat-Law, to be
a Notary Public in Upper Csuade. —(UGaastted October 12, 1861 )

HENRY McPHRERWN, of Owen Sound, Esjulce,
Natary Public in Upper Canada.—{Gazetted October 12, 1861.)

ALEXANDER MILLAR. of Berlin, l'm;:tlro. AttoruBy-at-Law, to be & Notary
Pablic for Upper Canada —(Qazetted October 12, 1861.)

ARTHUR R. BOSWELL, of Coboury, Eaquire, Barrister-at-Law, to be & Notary
Pablic for Upper Canada.—(Gazatted Uctobor 12, 1981.)

-law, to bo &

TO CORRESPONDENTS.

“ A CLErx"~“CLExk Ors Divisiox Count, Co. NoOaraik™— ¢ ALPOA™ — Under
¢ Division Courts.”

“ Ons wno Woaxs”—Uader «Ger.eral Corvespondence.”



