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HAINES v. MacKAY.
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—] OZZ@SSal of Action of Crim. Con—Proceedings at Trial
B O to Postpone—Refusal—Plaintiff Failing to Give

'U’lden . i i
sylumcef wm Support of Claim—Witness Confined n
“"ticula,?r Insane—Evidence as to Chances of Recovery—

Pecifieq s of Statement of Claim—Confinement to Charges

W Compliance with Order—Practice.

. “Ppea] }, .

dlsmlssing X Ii’ th‘f plaintiff from the judgment of Lrrrcw, J.,
action for criminal conversation.

Stpr. PPea :

UTHERLAND I was leard by Murock, C.J.Ex.D., RippeLL
D o, v, 24 Kevy, JJ. ’ i
No g, :Ineron’ for the plaintiff.
< Pbeared for the defendant.

The 4 J%dgmen
&llsgstatemfint 0;_“ Olf the Court was delivered by RmpELL, J.:—
debaes that «;, orc %lm, delivered on the 18th December, 1911,
- Ueh, angq avea ‘(l“_ltlthe year 1905 the defendant did seduce,
a‘sim‘l Prang $501()8c1t connection with the plaintiff’s wife
Dee denig 0 damages are claimed. The defence is
197y, Wit of
: su :
Wag éoand, after thl:mm'ls was issued on the 18th September,
Wag In:e 0 bring i tg(ittlf)n was at issue for some time, nothing
fop oy Se by the ok (Ii‘lal. On the 9th October, 1912, a motion
Oy ; t 0 pros&eutin ant for an order dismissing the action
Certaiy a pal‘ticularsm;; The Master in Chambers made an
€o, Paid, ang ?}10111(1 be served within a time limited,
B L € case set down for trial, or the action
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should stand dismissed. Particulars were served in timé W
alleged the wrongful acts to have taken place in 1908 an 909
An examination for discovery of the plaintiff is said 10 hav(‘:
shewn that the date he must have intended to allege W2 9077
and a new set of particulars was served on the 20th Nover | £
1912, after the date fixed for serving particulars. N ared
was procured allowing these particulafs nune pro tubé
case was set down, and the costs already referred t0 paid. :
At the trial before Leitch, J., at Mivlton, on the 21 Dece]?l—
ber, 1912, Mr. Cameron, counsel for the plaintiff, moved 9 aby
journ the hearing. Counsel for the defendant argu® thilg 25
reason of the non-compliance with the Master’s orde j ca,d-
was not properly before the Court—that the action WA dethe
But he said that he was prepared to go on and N ou'ﬂb.ec‘
a.ction. The plaintiff’s counsel then said (ansWering 6 Jal"
tion of his opponent that the plaintiff could not ame? e
ticulars) :— is B0
“Of course, he would have a right to amend ; ther® 7 the
doubt about that. I wanted to move to postpone the case, ? wit:
ground that we cannot get our witnesses here. Our malin the
ness is undoubtedly the plaintiff’s wife, and she 18 nowwe had
Asylum at Toronto, and we think is of a good mind, 2 obtﬂins
he.r served with a subpeena; and this morning my dlentconteﬂd
this letter from the Asylum authority (reads): > mthree
she is in good mind; and there are now in the courtTO% pame
doetors from the institution. I do not kno
here. 1 suppose they are here to shew cause W
should not obey the subpcena that was served 0% Cipe 6
doetors from the asylum and Dr. Bruce Smith- ndel;)n.
cumstances, 1 do not think we should be force to 89 t to be
Mr. Justice Leiteh: ‘“Do you think this char ,6
held over this defendant for any Jength of time e
Mr. Cameron: ‘It is a nasty thing 1 admit, e
Mr. MacKay ; but at the same time this plaint! here-”
have a trial. It is not his fault that his wife 18 0_" sane'”
Mr. Justice Leiteh : ‘“She may be permaner! e i
Mr. Cameron: ‘‘No, she is not Pel'manenty . n
. on . O i theP S tor®
not think she is insane to-day. She is just 1B three oo
of drink and of dope—nothing else. There are 4
here to-day.”’ :
Mr. Justice Leiteh: ‘“You want to find OU
is insane?’’ . 0
Mr. Cameron: *‘Yes; I want to put them 1% Lt
if she is insane.”’

tfromt
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ice Leitch: ‘‘Have you any objection to that?”’

voy (counsel for the defendant) : ‘‘None whatever.”’
> was then given by three medical men that the
?’-irfe was incurably insane; that she would never be
‘having been in the Asylum since May, 1911. This
given, of course, on the motion of the plaintift to
on the following took place according to the re-
Leiteh: <“Well, do you think any good purpose
d by adjourning this case?’’

eron: ‘“Well, of course, this last witness says her
d be good ; and the other two doctors only say she
tions. These last two witnesses both say the only
she had was that about voices.”’

Leiteh: ‘“Well, you eannot go on, can you?’’
1: ““T do not see how we ean. I would suggest
he ‘zv’inter assizes at Toronto. She may be all

Leiteh: “With reference to your statement that

“ehd and an aleohol fiend, what was she like when
charges

M: “She was all right when she made those

Lelteh : “In the face of that order that Mr.
and In the face of the witnesses that you have
the Smith and Dr. Foster and Dr. Clair—in
«,«"’?}‘Wnae, I would not keep that charge hang-

b .
I submit we are entitled to an adjourn-

(23 .
1: ““‘I will not adjourn it. If you want to
ﬁ"gﬁ and try it.”’ : s

Ndﬂh I, are these particulars of the 20th
‘elivered, or is the case dead except as to the

,}J;“The particulars in li | ith th
culars of 1907, % e
.«;il, the plaintiff abandons these par-
' ﬂl!lnd his wife were not in Toronto in

: e defence will be confined to the par-
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order; and
rt.”
g
very
or

particulars that were delivered in pursunance of the
those are the only particulars that are before the Cou
Mr. McEvoy: ‘‘Then, on the examination for dise
is admitted that there was no wrong-doing at that tir'ne; onlles
plaintiff’s wife was in Owen Sound living ; 98% Denisont
the place where they resided, was in Toronto.”’ e 01¢
Mr. Cameron: ‘I admit the particulars we served w’e’ '
year out; and we served them with amended particulal's- peen &
Mr. Justice Leiteh: “No, I think there has not 4
compliance with the order for particulars; and T will dis™
action.’’ i till we
Mr. Cameron: ‘‘Had not your Lordship petter Wal
give the evidence?”’ :
Mr. Justice Leiteh : ¢ Well, you are not able to 21V€ :
I will dismiss the action with costs.”’ ;
Mr. Cameron: ‘I suppose your Lordship will give
of thirty days’ stay?”’ did
Tt will be seen that Mr. Cameron said that he O ade
how he could go on; and that, when a suggestiol W{’ ; atiff was
hear evidence, and the learned Judge said that the P aradict the
not able to give evidence, Mr. Cameron di

cidenc®

us & gront

ob se_e
B

d no.t eon Should 1)9

statement or offer any evidence or press that ev1der=". s
taken. prother dlﬁé
Upon the appeal it was urged tha ith th
missed the action because there was 10 e
Master’s order; but this is clearly not so.
missed because the plaintiff’s counsel did no
What the learned trial Judge said was-2 challeng®
produce evidence if he had it. 3 g wi
Counsel now says that he had at the trial
who could have given evidence which he pos S N

case without the evidence of the plaintlifs F b
statement was made at the trial. cate of B pat
In view of what seemed to us the imperfect i ge i

d
al J002 4
dence as reported, we asked the Jearne tll;;t e asked
us t a cﬂsel

took place before him; and he informe ¢
Famerx)'on if he had any witnesses who could pro¥ i
Mr. Cameron replied in the negative. smtement’ thrpl’ﬂ"
It is perfectly plain, even without this the P o
case was not tried, but was dismissed, S1 2
#iff did not tender or pretend t0 have witness Jearn® triﬁl‘
a . e l€ o
Cﬂ%‘:e are not concerned to determin® whethel :;hcharges v
Judge was right in his impression th
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particulars could be gone into. This was not a
€ course of a trial. The proper course was for
if he desired a trial on the later charges, to tender
formally and take a ruling thereupon, move to
Particulars and have an express decision; bring the
Clearly in some way and have it clearly decided.
€ at the trial was: motion for postponement made
Hff and rightly refused; and the plaintiff then, in
Ung that he had no evidence to prove a case.
18 always very loath to decide that a plaintiff is
'Wed to develope any case he may conceive himself
Bm Punish a litigant for any mistake in practice,
PUt here the charge is an odious one. The woman
0 seduced is a maniac on the subject of men
ntercourse with her, and can never give credible
o ¢ Subject. The whole course of the plaintiff is
Want of good faith; and I cannot but think that
b.e drawn with some strictness.
that the appeal must be dismissed, but with-
5 1 appearing to oppose the appeal.
' .t_should be added. Counsel for the plaintiff
mtnal, to Mr. Justice Middleton for a habeas
@d'm for the plaintiff’s wife. My learned
fnd;l:i::l the application; but told counsel that

with some kind of evidence to shew
eould or mj

could he
= eded with,
© clear that the whole proceeding at the trial
€ part of the plaintiff,

GH COURT DIVISION.

4 JANUARY 18TH, 1913,
; EICHARDSON & SONS LIMITED.
%em oErlevatqr—Destmction by Fire—Loss
e or Purchaser—Property Passing—
‘.*g‘co’,‘tmc‘-“Track Owen  Sound’’—
: Beparated in Elevator — Payment of
@ilee—Course of Dealing—Intention of

Arovide Cars — Unreasonable Delay—
Insurance Companies—Vendors Treating

4 .@%—Eatoppel-Salvage Sale.
1 of money paiq by the plaintiff to the
I an elevator at Owen Sound, and

e
!

ght give evidence upon which the
placed; and the application was
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there destroyed by fire; the question being, whether the plﬁ;
tiff, the buyer, or the defendants, the sellers, should bear the ‘e,jy
The plaintiff, who was a miller, carrying on bu?iness nthe
Owen Sound, had been in the habit of purchasing gralit . i of
defendants., who had an office in Toronto, and carrie sfocund'
wheat in the Canadian Pacific Railway elevator at OWe d put
The defendants had, apparently, no agent at Owen 4 ’ﬁo«n
were in the habit of sending word to and receiving w01'he il
the plaintiff about sales of grain through the agen
way company in charge of the elevator there.
. The plaintiff on the 9nd November, 1911, for
vator agent, placed with the defendants an order o HHe
bushels No. 1 Northern wheat at $1.06 per pushel ; anSo and 22
next day the defendants forwarded to a bank in owen ™o 1he
invoice, order, and draft. The invoice Was ad resz fendaﬁ“
plaintiff, and stated that he had bought from the h(;:t e 2
2,000 bushels of No. 1 Northern wheat at $1. ,.and tvator ”ﬂd
charged therefor $2,120. He was credited with 18311(1 of 1
freight charges $35 and sight draft $2,085; an st
invoice were these words: ‘“Track Owen Sound, ©
tor attached to draft.”’ The order was addressed the 88"
agent, and signed by the defendants; it requeste hels P G
presentation, to deliver to the plainti UL bus i
Northern wheat. The draft was for $2,080, draW
plaintiff by the defendants at sight. the Tt
The plaintiff paid and took up the draft o0
ber, and received the order. Sl
On the 30th November, 1911, the plait® 2,000 b
placed a further order with the defendants for & mila’
the same kind of wheat at $1.07 per pushel; 22
ments were on that date forwarded to OWer oi the 527 e
fendants, who also wrote to the plaintiff conﬁS:eember, e I
The plaintiff paid this draft on the 4th il
ceived a similar order on the agent. Lders the
The plaintiff testified that he held th;v:ni 30 5
remained in the elevator to suit his co he elevawf,co ald il
whe?
th

the &
9,000

he could telephone those in charge 0%, ¢ they
would load a car for him. He al it
the wheat when they liked,
wished. p

On the 2nd December, 1911, the pl
vator agent and received a car o =
and up to the 11th December; 1911, b
ing 3,000 bushels. On that date @
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inﬁzhich the defendants’ wheat of the kind in ques-
bout 20,000 bushels, was stored, including the 3,000
ging either to the plaintiff or the defendants.

Pherson, K.C., and W. Masson, for the plaintiff.
ennan, for the defendants.

“AND, J. (after setting out the facts) :—The plaintiff
s there had been no separation by the defendants
m the rest of the wheat of the same quality, the
Still exeeutory, and no property had passed. .

* 10 Lee v. Culp, 8 0.L.R. 210; Box v. Provincial

» 18 Gr. 280; Wilson v. Shaver, 3 O.L.R. 110.]

UL also contends that it was the duty of the de-
lace the wheat in cars on track at Owen Sound, and
80 expressed. ;
ts assert that they paid all charges necessary
't placed in cars on the track at Owen Sound,
j.h, freight and elevator charges for that pur-
* Price of the grain, as shewn on the invoices, and

of the_ drafts drawn on the plaintiff; and the
the invoices and drafts in this way when he
Was in a position then to settle with the elevator
S Up to then necessary to enable the wheat
track at (_)wen Sound, having the money in his
- It is not denied by the plaintiff that the
Up everything in the way of charges to
its contend, therefore, that the contract

8 of the words ‘‘track Owen Sound,”’ was
* 18, on the basis of track Owen Sound, all
€0uld not well be contended by the plaintiff,
e in the elevator thereafter for
Te were further charges, he could compel the

ﬁ% Previously, the terms of the orders,
.18 under the orders in question, I think,
n of the eaeig u;l)laeed on it by the de-
o orders, the plaintiff applied for
im and for cars in which to receive it,
%> Without reference to the defendants at
ﬂ”cnin sold, after the drafts were
@ elevator agent taken, as the plain-

M held that, if the bailee of the com-
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S . . pot
modity in question has not been notified, the property does

pass. .. . - 6 124]
[Reference to Coffey v. Quebee Bank, 20 C.P. 110, 116, =5,

In this case the defendants did not directly give - iff.
charge of the elevator such notice of the sales to the L
It is clear, however, that the plaintiff must have shewn ¥
as to the first 2,000 bushels to the elevator people WheZ ctainly
the 1,000 bushels, part thereof, from them. And it can €° noti
be considered that as to this 2,000 bushels there Was$ ne @
brought to the attention of the bailee sufficient t0 cover tt order:
Both the plaintiff and the elevator people acted 0D

I have come to the conclusion and I find that the e the €l¢
the parties, when the drafts were paid and the orders g in the
vator agent taken by the plaintiff, was, that the prope
wheat should pass to the plaintiff. . pat

The defendants make the further contention t'da a4 by the
Owen Sound’’ means that the cars were to be provide
plaintiff in which to receive the wheat. . - 145]

[Reference to Marshall v. Jameson, 42 U.C.1- 1 i.t se

While the terms of this contract are not identical, duty of the
me that the Marshall case applies, and that it was & o’
plaintiff to have provided cars in whi
He paid the first draft on the Tth November, a0% =" 0 el
later on, of 1,000 bushels thereunder. He perm¥™" . gate
ing 1,000 bushels to be left in the elevator grom B3 ¢ tim
the time of the fire, upwards of a month, Whel: © o e
had a right, under the order in his possession, to 8 and allo™*
He paid the second draft on the 4th Deeembe:’elevatof

the 2,000 bushels paid for by it to remain i thllth Decexfl

that date till they were destroyed by fire on the his pal'tv 16
I think in each case this delay was unreasonable Ont Joss the
that, the grain being destroyed, he must be 2 Je
of, viinin. ol in t'hiﬂlw‘
The defendants had their wheat and other & cpl

vators at Owen Sound insured under what 18 cadethe in$
policy.”” The practice was, as between thf’m ¢ graill B
company, that from day to day the quantlty ;s the m"ﬂt
of the elevator was reported, and at the en-basis of t p
premiums were settled and adjusted on e month- 72 b
amounts in the elevator during the Prekus e
dence of the defendants at the trial Was . nestion: :
insurance on each of the 2,000 bushels ' l?eneﬁt of th;ooks ’
ment of the drafts, was taken out © eﬂ: their i Ll :
ance, and the quantity of grain wri o
uneompleted sales.
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cheque for $558 was issued by the insurance companies p?;-
able to the order of the plaintiff and defendants jointly a8 re_I;‘wd
senting the relative share of the plaintiff in the mom"s.‘r'i"“’}"ta'1 '
from the sale of the salvage. ; the
It appears that, before he commenced his: 8et10%

existence of this cheque, payable as indicated, was m{’de In 80Y
to the plaintiff. It is said that he declined to accePt 1o Foqpt
event, it is not pretended that he intimated that he WO“} 1eque
it, nor did he so indicate at the trial. I suppose that this (;noﬂ«“t
is still available for him if he will now accept it. - The the sab
thereof approximately represents the plaintiff’s share pLr s
vage. ;

A o : ts.
T think the plaintiff’s action must be dismissed wlt'h eos :

p——

8
5, 191
MaSTER IN CHAMBERS. JANUARY e

i
GROCOCK v. EDGAR ALLEN & CO- LIMITE

, Defe"”
Discovery—Examination of Officer of Foreign Comp‘:’”y :
ant—Con. Rule 1321—Construction and Scop® %"
: ipation
Motion by the plaintiff for an order for the ez‘:;:lzf the de;
discovery of Thomas Hampton, manager e h'ead40ﬂi e
fendant company, an English company, W n in '
Sheffield. See the report of a previous ecisio il
action, 3 O.W.N. 1315. sersant "ithg)
The plaintiff swore that Hampton was OB Jaint
matters in issue in the action, and Was, in his o exact ?
opinion, the proper officer to make discoveﬂ-h o 0
and duties of Hampton’s position Were not she

J. J. Maclennan, for the plaintiff. i
H. E. Rose, K.C., for the defendants. 1321

ule
: ‘Con. BU poW
Tag Master:—The motion 18 made “n;i:r li"“tlo:waf”"
the terms of which and its proper seope g0 far 88 I8 ot the

come up for decision for the first time, 911, t0 Mrork®
This R\‘:le was passed on the 23rd.s‘fptembe‘:’l;,ma by
difficulty pointed out in Perrins Limited V- gy % o
Limited, 8 O.L.R. 634. What has bect ?;?ferenca apP’

done designedly; and some important @ 439 (2) and

comparison of this Rule with Con. Rules
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1321 is as follows: ‘‘The Court or Judge may order
tion for discovery, at such place and in such manner
ﬂ%med just and convenient, of an officer residing out
of any corporation party to any action. Service of
‘and of all other papers necessary to obtain such ex-
- May be made upon the solicitor for such party, and
T t0 be examined fails to attend and submit to ex-
- Pursuant to such order, the corporation shall be
| Plaintiff, to have its action dismissed, and if a defend-
ﬂ& defence struck out and to be placed in the same
S if it had not defended.”
—suage used puts foreign corporations in the same
those within the Province, under Con. Rule 439, in
on of 1897, for some purposes.
ence of the questions raised as to what the term
mgant (see Thomson v. Grand Trunk R.W. Co., 5
o0 the 20th June, 1903, Rule 439(a) was passed,
“*amination ‘‘of any officer or servant’’ of a cor-
m'ih the proviso that ‘‘such examination shall
evidence at the trial.””
 limited to the examination ‘‘of an officer re-
-%‘ﬂoz” It contains the penalty for default
e 454; but not the proviso against use of
s evidence at the trial; and the examination
appear to be capable of being so used.
S oees in the language of the three Rules in
14Ve been deliberately made and must be given

Jdon

_ Mr:tn:::tld be a very serious matter for the
S v o) in Sheffield, to have judgment
‘ defm‘xlt of Mr. Hampton in attending
- of which his company never had any
>~ OF 0 have his admissions, made behind
With away, used against them at the trial.
'h its serious penalty for default, and the
o % t-.)rtmﬂl.tuke'n thereunder, must be appliea
% do minl:ii:e or give rise to unfavour-
istration of justice in this Pro-
' "ﬁwlphald th ineinle ¢ :
hers tio:. ?’nncnple that a fair trial
m:l t‘l'l::k the Rule did not contemplate
0 not intended to apply thereto,
o g e 8 clearly an *oficer.
& 20, when asked for, to examine an
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-

)i
officer of the defendant company at Sheffield. Then the @rd'
pany will have full information to give, as well as ;},A P
tection of seeing that their case is not prejudic.ed by _
fault of the officer or any unwarranted admissions. W the

The motion will be dismissed; costs in the cause) i
point is new.

o 1915

MIDDLETON, . JANUARY 21T

#Rg Ciry o ToroNto PraN M. 188.. :

0

H ighway—Dedication——Acceptance——Co'nsevnt unde! osﬁlan/ !
Municipal Corporation——.llemorandum Attache® °=
Registry Act—Land Titles Act. o

der ™
Application by the Toronto Housing Company’l,:::d Titles

Registry Act, 10 Edw. VIL ch. 60, see. 85, OF the La7 Jicabl®

Aect, 1 Geo. V. ch. 28, sec. 110, whichever might 4 ’the.l,'eo’;

to amend plan M. 188 by closing Sparkhall 8veix;tance 'soﬂ,t.’

and opening, in lieu thereof, a new street some S 5 opel
of the present street, and by closing Bain avenue nt §tr69t‘;
ing, in lieu thereof, a new street south of the P - an ad®
the effect of which would be to give % the oW '
tional tier of lots north of Sparkhall avenue:

A. C. McMaster, for the applicants,
acquired title to all the lots shewn upon t
the eity corporation did not make any ©
applicants sought ought to be granted.

A. C. Craig, for certain property
avenue.

Several other property-owners ap

_owners on

peared in P
pime. ) 11
MmbLeToN, J. (after stating the .facts). T Pl
19403, mentioned by the Master of Title&
be a copy of the same plan as that reglst?rehovvever,
M. 188 . . . .The strip to the north 18, :
as a ten-foot extension of Sparkhall aven\: ;]e_f
on plan 60 E, as a nine-foot lane, 80¢ 0
This ten-foot strip is also contin\le.d acro ogan 2
tion of lot 65 (the southern lot facing onthe nort
irregularly-shaped parcel is laid out 01

3 ts.
*To be reported in the Ontario Law Repo!
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purpose of forming a connection with block X,
¢h it is apparently intended to extend Sparkhall
“nd south of block X another triangle is laid out for
Cument is not an original; and, save as to the sig-
e city corporation, the different writings found
© copies only. The portions of the land covered by
- above referred to, other than the lane, are coloured
* Mr. Cook, who appears to have been the owner at
this memorandum: ‘‘I hereby dedicate for the
& public highway the portions of this plan coloured
sular portion of land south of block X is coloured
dicated by Mr. Williams, its then owner, by a
dum, “for the purpose of a public highway.”’
onald also signs a memorandum dedicating as
iway block X,
Mﬂm plan is the following memorandum: ‘‘In
_report No. 28 of the committee on works,
ty eouncil December 21st, 1891, the consent of
A the City of Toronto is hereby given to the
this plan, shewing Sparkhall avenue as having
- of 59 feet; the limits of said avenue being
3 between the red letters A, B, C, D, E,
B &;:m the said avenue is accepted as a pub-
 the. 18 signed by the mayor, treasurer, and
*© corporate seal is attached.
w0 indicated include the whole of Sparkhall
el ;Dhn M. 188, and the whole of the ten-foot
 #0d the two triangular parcels, and block X,
'S new section of the street with the por-
Sast on plan 685, , . .
e n et ow 1 Geo. V. ch, 42—subject to the
,llk ,“ ,,:;t as ;0 sht?.:l amendment or alter-
St road be publie highways;
*‘"m by 2 Geo. V. ch. 17, see. 32,
ey established by by-laws of the
o erwise assumed by it for public
> Part closed does not vest in the muni-
¢ owners of.the land included in the

e to close the street, contending that
‘)?‘ statute, the portion of Sparkhall
‘1 AL 188 would belong to them,
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~ Had it not been for what 1 think takes the case out 0of of
statute entirely, I would agree with them, as the Owneﬂw,
the one-foot reserve appearing upon the entirely different 5 10
60 E acquired no potential interest in the portion ProPose i
be dedicated upon the registration of plan M. 188. 0%
1 am, however, of opinion that I must hold that the me‘ -
andum executed by the city corporation, and attache® e
instrument filed in the land titles office, which 1 have o 1
quoted, amounts, within the meaning of the statute on 50
assumption by the city corporation of the road in questl in
public use. By this instrument the city corporatlon pnbﬁ"'
the most formal way, accepted the said avenue 28 ¥
highway. e
The fact that this acceptance was ignored, and Perh:psis, L
gotten, when the by-laws of 1906 and 1907 were DS o ihe
think, quite immaterial. The earlier deed, eﬂdencthe case
municipal acceptance, stands unchallenged, an takes
out of the statute. P—
Apart from this, 1 think that the munieipal 8¢80% 5
to an acceptance of the ten feet dedicated DY, B ortgages’
owners. 1t may be that, by reason of outstandi? ;
this dedication was ineffectual as against the mortj:rtgagee&;
the tax sales have extinguished the rights of the did “M
Upon the argument it was stated that the MmO o plan & aﬂ
cover the line or any part of the reservation upo? . mat
Counsel promised to verify this; but fin O% ld fs,rther,
has been given to me. If the case is carrie
should be shewn. . e PP g
The by-laws of 1906 and 1907 also recogm?;:: i W’f;
of Sparkhall avenue shewn on plan ?8 ast he gtre®
highway. They were passed to conneet this wi
plan 685. L
Many other objections to the applicatiol ';vere
counsel ; but it is not necessary for me 10 %
The application fails, and must ismissed- at,$50‘
represented by Mr. Craig their costs, ¥ s
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J. JANUARY 22ND, 1913.
‘NOKE'S v. KENT CO. LIMITED.

Injury to Engineer — Defective Condition of

and Plant—Evidence — Findings of Jury —

for Nonsuit—Liability—Contractors—Installation
ises of Purchaser—Non-acceptance by Purchaser.

for damages for injuries sustained by the plaintiff by
‘the negligence of the defendants, as the plaintiff

was tried before MmpLeTON, J., and a jury, at
bfni”ﬂ, K.C., and H. W. A. Foster, for the plain-

K.C., and Harcourt Ferguson, for the de-

:=—At the trial I reserved the question of non-
_’the jury to answer questions which, counsel
Taise all the issues necessary for the determina-
. After the jury had answered these questions,
® argued at length; the defendants contending

answers, the plaintiff was not entitled to judg-

;;MMt of an ?ccident oceurring on the 14th
£ Mmh ' & quantity of ammonia escaped from a
upon the premises of the Harry Webb Com-

mw,' through the packing of the joint be-

w:? e}_'g.nder-head of the condenser, forming

:;a engineer employed by the Harry Webb
the time of the accident engaged in operat-

- 'l'wof & The effect of the inhalation or

iy € ammonia gas, and of the exertion
iy valves of the engine so as to prevent

}, ury ::u Othuetr; upon the premises, was

o Sixty-two years of age and in
Physical condition, because of the fact

i h'bronehma and arterial sclerosis.

¢ has been disabled and entirely un-

Practically a dying man.
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The defendant company contracted with the Harry Webb

Company to install the refrigerating plant aforesaid. By the
contract the property in the plant was not to pass to the pur-
chasers until paid for. At the time of the accident, the plant
had been installed and was in operation, but had not prowved
satisfactory, owing to the fact that it did not give sufficient
refrigeration. For this reason, the Webb company had deelined
to accept it; and some modifications were being made in the
refrigerating pipes, to remove the objections raised.
. The condenser was not manufactured by the defendant com-
pany, but purchased by them from the York Manufacturing
Company, of York, Pennsylvania. It constituted but one link in
the entire outfit, being supplied by the defendants to the Webb
company. It was constructed and assembled by the York com-
pany, and was shipped by them in a condition in which it was
supposed to be ready for erection and operation. Before leaw-
ing the factory, it was tested, and found to be perfeet and in
running order. It was shipped direct from the factory to the
Webb company’s premises at Toronto, and was there placed in
position and connected with the operating dynamo and the pipes
constituting the refrigerating plant and condenser system.

At the trial some endeavour was made ‘to shew that the
machine was defective in design, owing to the absence of a
proper flange to protect the packing constituting the gasket, at
the joint between the cylinder and cylinder-head. This conten-
tion. was entirely displaced by the production of the parts in
question, which shewed them to be properly construected.

To understand the evidence, it is necessary to know in a gen-
eral way how the plant operated. Essentially it consists of a
closed eireuit containing ammonia. = The ammonia vapour is
compressed by the compresser to a pressure of about two hun-
dred pounds; and the effect of this compression is to raise the
temperature very considerably. The compressed vapour is then
artificially cooled, by bringing the pipes containing it in com-
tact with water. The cool vapour is conducted to the refrigerat-
ing pipes and permitted to escape into them, practically at atmos-
pheric pressure. As in the expansion the temperature is reduced
precisely to the same extent that it was raised in the compression,
and as the starting point of this reduction has been lowered by
the cooling of the vapour, a very low temperature is thus pro-
duced, which brings about the refrigeration. The ammonia
vapour thus expanded is returned again to the compresser, to
be started once more through the system.

On the morning in question, the plaintiff was about to put
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the machine in operation. He started the compresser. He says
~—and the jury have believed him—that he opened the exit valve
of the compresser, but that, nevertheless, the machine would not
operate properly; the pressure rose abnormally, and he stopped
the machine. He started it again, when almost immediately the
pressure become so great that the ammonia was forced through
the packing of the cylinder-head, with the result described.

The defendants contended that this was brought about by
the failure to open the discharge-pipe from the condenser, and
that in no other way could the pressure necessary to bring about
the result have been obtained. Plausible as this theory is, the
jury have rejected it.

It appears that, some time prior to this, while the machine
was in operation, Nokes drew the attention of the defendants’
engineers to the fact that the condenser, which was supposed to
operate silently, ran with a heavy pounding. Goulet, who was
in charge for them, admits that he was told of this. He thought
that it did not indicate anything wrong with the machine; and
he instructed Nokes to continue its operation.

The jury have, I think, taken the view, and I so read their
findings, that this pounding indicated that there was something
wrong with the condenser, and that it then became the duty of
the defendants to open it up and ascertain the cause, and that
the defendants were negligent in failing to do so. The jury
also find, as T understand their answers, that the effect of this

ing was gradually to loosen the packing of the eylinder-
head, so that, when it was subjected to a somewhat unusual
strain—from whatever cause that was brought about—the
loosened packing permitted the ammonia to escape.

After the accident, Goulet was called in. He tightened the
bolts on the cylinder-head, thus compressing the packing; and
ran the engine without disaster for several days; but he did
nothing to remedy the defect that existed in the machine, what-
ever it was. In the result, about a week thereafter, a somewhat
gimilar accident took place, in which the head was blown off the
eylinder, and the discharge valves and other internal mechanism
at the eylinder-head were completely wrecked.

I do not think that, under these circumstances, I can non-
suit; in fact, I think the jury were well warranted in taking the
view that there was something wrong with this condenser, which
would have been discovered had the defendants heeded the
warnings given by the unusual noise in its operation. This de-
feet resulted in the escape of the gas on the 14th August, when
the eylinder-head was loose enough to yield; and it resulted in
the entire wreck of the machine when the cylinder-head was

s T T S
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tightened so that it could not yield. It may have been!"h’:’f
owing to the defective condition of the. refrigerating portio! 3
the plant, some ammonia was returned to the condenser “,‘“;
liquid form. This, in a compresser, operating at the '5?“’d and
the machine in question, would account for its wrecking 4th
possibly explain the serious effect of the leakage on the of
August, which more nearly corresponds with the dise i
some fluid ammonia than with the discharge of mere ammOo-
! not
Understanding the facts to be as above set out, I a0 8
think there can be any doubt as to the plaintiff’s right t0 4chine:
in law. The defendants were yet in charge of the ntlheill to
They owed to the plaintiff a duty whieh ecalled upon as here
see that the machine was put in order when they
found, knowledge of its defective condition. ameross
No good purpose could be served by reviewing the B
authorities cited upon the argument. ; erdicts
Judgment will, therefore, go, in aceordance with the :
for $1,000 and costs.

BriTTON, J. JANUAR

HOLDEN v. RYAN. ”/
Contempt of Court—Disobedience of Judgment A{:;W #
Manner of Erecting Building—Structr® =g Restri®”
Comply with Judgment—Sufficiency Of—‘B,‘f
tions—*‘ Front” of Building—"'‘Man Wall.
‘or
ommit the defendant § ‘...I‘

Motion by the plaintiff to ¢ ¥ ¢ of ding
tempt of Court by disobedience to the judgmen, proce® " g
from ner

3 O.W.N. 1585, restraining the defendant eorn®”
with the ereetion of a buifding or buil‘%inﬁ” onit;h ?)f To”‘g;
Palmerston avenue and Harbord street, 11 . :s to whicd ©
in contravention of ecertain building s
land owned by the defendant was liable.

A. C. MeMaster, for the plaintiff.
J. R. Roaf, for the defendant.

.« that the " e
of Teetsch I i 1 ging 0
ve

14~

Brirron, J. :—The judgment
ing then in ecourse of erection contra
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ﬁm * (8) in that the buildings of the defendant being erected
’}Y::e two, ang that one of these buildings, viz., the western one,
‘?ﬁg@hmt appurtenant to it land having a frontz?.ge on })almer-
bej AVenue of at Jeast 33 feet; and (b) that this building, not
ﬁma Stable or outbuilding, being upon the lot which has a
&ventuage Upon Harbord street, as well as upon Palmerston
'i“ﬁgnf’ has not its front upon Palmerston avenue. And by that
ﬁiee Dt the defendant was restrained from proceedl_ng Vstlth
- mgg :ietlon of the said buildings unless and until the said build-
ﬁ% € altereq so as to conform with the said building restrie-

%TI:]& defendant apparently accepted the decision, and pro-
Cono, o once to alter the so-called buildings to make them
; "l\hr:l With the restrictions.

anq, jp obJecﬁmlS, in short, are that there are two bui.ldi'ngs;
alld, s:, the western one does not conform to the restrictions;
Palm

t:) €ven if only one building, it does not front upon

by the "l avenue, within the true meaning of and as required
Tictions,
e [ -
Judge, fact of there being two buildings, as found by the trial
Wa

Tunp; %0 found as then there was the ‘‘vertical division
the bui S no.rtp and south, extending the whole height of
Thel‘eign ® dividing it into two equal divisions.
thm‘e‘ianoo 00T or other opening in this division wall, so that
hal‘fes £ €ans of access to and from the easterly and westerly

8 o o

f%mg o building ; each half has its independent entrance
s Q0op., - - 8TDOTd street.”” That is now changed. There is
fai'ﬁhaa Y thy

to w8 8 perm ough the vertical wall. It was made in good

ey anent door-way or passage-way, to be finished gmd
ough , m.é"m of the structure. With such an opening,
ireq by ‘l?hel dle wall—called a “fire-wall”’—a fire-wall re-
il;';lhsmg wm:ny torporation—and in a building with the four

§ (ﬁn’g i8 tu 111 }ln.der one roof, I am not able to say that this
and, i . Uildings within the meaning of the restriction ;

ot
1S 1o violation of the injunetion in that re-

Spect, » there
(Refopgy,
2 (o R rence
2, 0
to W :
E::liil‘the amdi:l.lltﬂel:igeq consideration I can give to the plans and
n%f:g will have °nee before me, I am of opinion that this
beloy, . %nvenimltts ont upon Palmerston avenue. It will
' betweg 0 5 largq OF as imposing a front as perhaps should
"N the ge and

costly a building; but that is a matter
fendant o owner and hep ’tenants.

Iford Park Estates Limited v. Jacobs. [1903]




670 THE ONTARIO WEEKLY NOTES.

A comparatively narrow hall, a dark hall, leading fro™ ﬁ};
street entrance to the stairway and thence to the. apartmeﬂ ;
does not determine the question of front or main entranceé- - ; n
The part fronting on Palmerston avenue will be the.mteh,
entrance. The building is now—whatever the original 7 ol
tions were—being so0 erected that the end fronting oL ‘almthe
ston avenue will be the predominating front of the building
main entrance from the outside to all the apartments. for

That there may be a shorter and more convenien? W'ayiring
persons approaching the building from the west, an _deﬁf, the
to enter the western apartments, or the westerly end © ool
easterly apartments, does not affect the question U2 1 'street
sideration, nor is it material that the side facing Har! A more
has two or more or less doors, or that the southerly side merswl
architecturally beautiful than the end fronting o2 ‘aHarb"r
avenue. That side of the building is the “frontage_” o :
street, as the word ‘frontage’’ is used in restrietion . ing

If I had any doubt as to the time, construetion an nclommit,
of the restrictions, that doubt should, upon a motion 10
be resolved in favour of the defendant. ‘

The motion should be dismissed, and with costs.

Hobains, J.A.

DICKSON CO. OF PETERBOROUGH v. 4
omis?
Landlord and Tenant—Ezpiry of Leasé of Hot%ea’:; for ont

Action of Ejectment—Defence of New arol
Y ear—Agreement—Failure of proof—T erﬂwmty of
—Liquor License—Covenant LeGSG-"A“t 4
eral Manager and Vice-President of 'Compaiy ot
— Necessity for Action by Board of D”ect?rs/ pama.q“
Possession — Occupation Rent — Injunctio™

Double Value—Stay of Proceedings.

Action to recover possession of the p;emmes ;
Oriental Hotel in the city of Peterborough- ted

The defendant held the hotel under a 1eas® o ebr“”'ﬂ'
December, 1906, the term in which began # el
1907, and expired on the 30th April, 1912 1912, a2 it Al

The defendant alleged that on the 1st Ma};’n ms
ment was made between the plaintiﬁ comp
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’.:N §erehy‘ ““the plaintiff company demised and relet the premises
»mngestlon to the defendant for the term of one year commenc-
the s: the said 1st day of May, 1912, at the same ren't.al and on
hoga e ttfl‘ms (except those relating to the liquor. license) as
B ;‘&tamed in a certain lease dated the 31st day of Decem-
;Die’km .’ between Richard Hall, trustee, of the first part, the
ang D Company of Peterborough Limited, of the second part,
‘ﬁil't-hé :Orge N.. Graham, of ‘the third part, . . . with the
taingq tem}S, in addition to the provisions in the said lease con-
that ’aFd in substitution of those relating to the liquor license,
‘Dlafnﬁe defendant should execute a power of attorney to the
‘fieem?é_,t‘.company, authorising the said company to execute a
tioy ¢ :'ansfe.r of the defendant’s liquor license on the expira-
- lett; € 8aid term, or other sooner determination of said re-
haye tl,l': nd that, in case of sale of the realty, the lessors should
Aty n:;ght of purchase of the defendant’s license and hotel
ft)r‘$120 including liquor, coal, groceries, and merchandise)
b‘T‘died i,n a;f the terms of said demise and reletting to be em-
to \ eplain:'rénal lease by the plaintiffs’ solicitors.”’ _
32 Quit o thel ds’ on the 10th and 30th May, 1912, served notices
9 iy efenqant, and took proceedings, under the over-
. Sleet p, ll}tS.Sectlons of the Landlord and Tenant Act, to
E}%m ap aintiff: gee Re Dickson Co. of Peterborough and
. “mte 100, 27 O.L.R. 239.

i1

o IS aets |
Zned"“’ithmioz Was begun on the 21st October, 1912, and was
_&maer, 1919 Jury at Peterborough on the 30th and 31st De-
e
; S at;
D, Mec?r:ilK-C-,‘and E. L. Goodwill, for the plaintiffs.
L ¥, K.C,, and F. D. Kerr, for the defendant.

H“"GINS A
%llf."d haéeiﬁ d é;‘fter St’:tting out the facts) :—Both the now-
the e;% to the Ii-qme ?,ne it superseded contained the following
pr%npll’&ti_on or ot T license: ‘““ And that he (the lessee) will, at
e e, op Bt toe‘:; Sooner determination of said term, make,
%.me%fel‘ of the ) e made or procured, a proper and suffi-
bu Person Speoi ﬁlgense to sell liquors upon the said premises
fkfﬁme, i‘and that he :V'l by the.lessor or the company for that
oy ,’i‘ﬁens 11l lend his assistance to procure the assent

0 | A
t Mmigsi
. Clion ook Ssioners to such transfer; and, upon the

le transfer with the assent of the License Com-

S8ee :

cOnsidy t.tonbe entitled to be paid by the assignee
ration money, an amoun ivale

. mm] l",t ok licens(; t equivalent to the

fee for the unexpired part of
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What occurred earlier than 5 p.m. on the lst May between,
Mr. Shook, the plaintiffs’ manager, and Mr. Gordon, the defe?m_
ant’s solicitor, . . . is not, in my judgment, of . 'beeﬂ
portance. . . . At all events, Mr Shook could not have bly
averse to negotiating for a sale, and the conversation Pr"ba
led to the interview later in the day—between 5 and 6 P- Ml'-
at which he (Shook), Dickson Davidson, the defendant, 3 oths
Gordon, were present. At that time the license for m‘i for
from the 1st May, 1912, had been granted to the defenda?
the sale of liquors in the Oriental Hotel. . . - ade

Coming, then, to the agreement which, it is saids ‘W"’sv :
between the persons named, difficulty is at once eXPerl_‘m.c?aued,
cause the writing then made, and said to have been it lTheI’e
has been lost. Secondary evidence of it is given : agre®
is nothing in writing which can be said to contain aBY arties
ment, conditional, tentative, or otherwise, on whieh 2 aro!
are united. But the defendant contends that there ‘fvas.taﬁnally
agreement that would be sufficient for his purpose ! :
established his position as tenant for a year. . - at

I find . . . that there was no common groun a
on the 1st May, and that, even if the words used 1ndlc:o ther
understanding, the minds of the parties never came int
with regard to the subject-matter of the agreement o fferen®
of greatest importance to both parties. The T ica orney to
was this: that the defendant, while giving a power 0 av"  pation
transfer the license, intended to and could defeat }ts ’ for the
if. on his individual application, he obtained the hceﬁ ot
sale of liquor on premises other than the Oriental that the

But there remains the question whether, assum‘.n‘g any’
parties then present agreed upon certain terms; -oh pad 1
thing more than a tentative agreement to prOPOS‘ﬂ? » i compﬂ“y
be ratified by the board of directors before the P aintilh © 5
were to be bound thereby. Shook was genera his 8
I find . . . nothing to enable me to sa¥ that 5 the
went far enough to agree to the terms propose
May. g
Notwithstanding the tendency of the o
tracts made by a general manager within the .geI:)f -
his authority, where the other party has mo n0t1¢€ _WN
tion—see Skinner v. Crown Life Assurance Co-,
5 0.W.N. 647; National Malleable Castings C% S qp
Malleable ‘Castings Co., 14 O.L.R. 22; Buseowe . itagent
Li Yan Sam, [1910] A.C. 174—1 think it 18 8 alt the acti
make from the evidence that all parties knew thaboal‘d-‘ $
the general manager was subject to that of the

d arrived

| managel ity
o

old
Courts 0 uph c0P?,
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elugepo“ the whole, I have little dou‘b‘_c t}}at tllf;re was no con-
the | agreement, either in terms or in intention, come to on
“Densthay’ entitling the defendant to a lea‘se for a year, or
thep € other matters stated to have been discussed then. If
1o aut:f’% tl_len I find, under the eircumstances of this case,
" ority in Shook or Dickson Davidson to bind the company,
e 1. 2 A1l that was done was done subject to the condition that
not dis:d S‘houl‘d ratify it, which the bogrd did. not do: I have
Cange W‘llxssed Dickson Davidson’s authority as v1ce-p'res1den.t, be-
10 hipy hat. 1 haYe said as to the genmeral manager is apPllca‘ble
po,tan' 18 p?s1tion is not shewn to be of greater practical im-
: dee,‘ and is certainly of no greater legal authority.
dny ofo th0t deSi}'e to put my judgment upon the ground that
Malygi 0; Parties are not to be believed. I rest it upon an
a1 thiy _the evidence, giving such weight to each part of it
h&ssesm 1t deserves, and having regard to the fact that wit-
facty ‘_ay often be honestly mistaken, and that the surrounding
of the P CIreumstances accord more nearly with the eontention
Th Aintiffs than with that of the defendant.

e .

Pl‘epare l‘f;sult 18 what might be expected. A draft lease was
& Mighy d rejected, [f there had been an agreement come to,
g:il_ft in OrVe been necessary to have examined the terms of the
; sign i €r to see if the defendant was justified in refusing
i:d’ a8 thyt % .I;O\Ve.ver, I:eligd upon the supposed arrangement ;
. tiﬂgpo ant ’:L_S, his objections to the various clauses are un-
lie ©npany g, Ink the defendant’s conduet relieved the plain-
hse op fﬁn b nominating any one to take a transfer of the

- Ithink thn ten_dermg any instrument of transfer.
mﬁt% an qp, eeflglil;;f;f's are entitled to judgment for 'possesgion
whomo trangfe, o tlllng .the defendant to .exgcute an assign-
: I‘Wal they Ay o e license of t,hf: plaintiff company, or
try Magter, angpomt’ the form of which may be settled by the
W to an injunction restraining the defendant
¢ etil:a;;ce;lsehand from violating his covenant
. . Sl :;Oitoe 31st Dece.mber, -906, so far as
out 5 ovenant, Tl;e : ing any act which xyould be a breach
%“pa UMt of 4 ® m plaintiffs are a-lso entltled' to payment
ally 20N repy th oneys now paid in, and to judgment for
W 4o ";t:n, anq o, se s}‘?me rate weekly until possession is actu-
anq Gt € Same dits ucThpl'Oportlon of the taxes as may acerue
defen‘da‘ AXes anq I;I‘O ¢ exact amount of the occupation rent
18 entitlaq portion of the license fee to which the
» On the transfer of the license as provided
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in the lease, may be ascertained by the Local Master, and gllz
latter item should be credited on the amount payable ?’I do
defendant. T am not obliged to give double value, an
not do so, as I eannot hold in this case that the defendar® afen
““sonseious that he had no right to retain possession:” SWlunty
v. Bacon, 6 H. & N. 846; and see the view of the learned G075
Court Judge on the application before him.

There will be a reference to the Local Master for t
poses I have indicated, if the parties cannot agree on the 8™ s

The defendant should pay the costs of the action 8% '
counterclaim. should

The defendant ean have a stay of 20 days, which stay ndant
(and if T had the power 1 would so direet), on the de eending
filing with the Local Master an undertaking to pay; 111)9 pivi-
any appeal, the weekly amount fixed in the order O : - terms
sional Court dated the 3rd day of October, 1912, on stay of
stated therein, and so long as he does so pay, include 2 i
the injunection granted. - :

he PU¥
0 g

1913

.
e

KeLLy, J. JANUARY ity

ancE €0
INDEPENDENT CASH MUTUAL FIRE INSUR 5
v. WINTERBORN.

Principal and Agent—Agent of Insurance C"mpa'”‘z/e/;pt/ 4
Duty—Negligence—Interim Fire Insuranceé mpan¥ o
of—Failure to Communicate to Insurancé ¢ e
ability—Damages. . '

i1 o) recover “

Action against a former agent of the Plamtlﬁs t: ated beloﬂ'
sum of $660.64 and interest, in the circumstances SEET

intiffs-

E. G. Porter, K.C., and W. Carnew, for the PIATET

T. A. O’Rourke, for the defendant.

KerLy, J.:—The head-office of the plaintith © .o in 22

Toronto. The defendant is an insurance agent resi-(:l’ngx eﬂqﬂ:ﬂ@
ton. ‘At the fime of the trial, he had tWelvel ea py the Lt
as such agent. In May, 1909, he was app‘”ntethen forwd
tiffs then agent at Trenton; and . - ° B dalsd an @
to him supplies such as forms, stationery; ete., &7 o be sigh

. . : as
agreement in duplicate, one copy of which W
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the :
bh? def,endant and returned to the plaintiffs, and the other to
fon, “taineq by him. This agreement was not signed by the de-

hqv;hnt; he denies that it ever reached him. From that time,
then?gf’ € acted as the plaintiffs’ agent; and he received from

ank forms of interim receipts

betﬁee duary and February, 1910, some eorre‘spon.dence passed
g - the parties with regard to the issue of insurance on
f.éndaniepamtors; and the plaintiffs made it clear to the de-
 that * . . that they would not entertain proposals for
OelaSs of rigk.
defen%;he 9th August, 1910, Jeffery & Dainard applied to the
att&ehmnt for an insurance of $600 opn their grain separator aI_ld
Teceipt ®Nis; and the defendant then issued to them an 1{1te}-11n
The D R the printed form supplied to him by the plaintiffs.
Ay Yemium fo this insurance for one year from the 9th
as ,at 90, Was therein stated to be $18. Of this amount,
He Sayg that time paid by Jeffery & Dainard to the defendant.
tion on i on that date he took from them a written applica-
by Dost toe surance, and that without delay he forwarded 1t
0, neve the plaintiffs’ head office. This communication, if
Jeffep, o - Feached the plaintiffs. On the 8th November, 1910,
Year]y, pr 4ard paid to the defendant $10, the balance of the
Offcj, -pr-emmlf“’ and he endorsed a receipt therefor on the

Tom Tﬁed Interim receipt. :
¢ time when, as the defendant says, he forwarded
% to the plaintiffs, until May, 1911, no further
U8 passed between the plaintiffs and the defend-

€rence t o
by Qn the 19th 0 the insurance.

d fire, ang ), "4y, 1911, the articles insured were destroyed
e:fen ant, OI.e hsured applied to the plaintiffs, through the
feted i :thea Settlement of their loss. On being communi-
f, dﬂnt haq jgq Plamt]ﬁs for the first time learned that the de-
m bieife u%i an interim receipt and accepted the premium
: . out ., anard,
e &gai:;g tOf 1911_ £ Jeffery & Dainard brought
thitranee\$600\ahe Plaintiffs to recover the amount of their

S an nd  the plaintiffs paid them in settlement
The P 4 $17.64 costs of action, >

frop, 4, Plaintifg
: : a
pﬂld tiheJ defendant ¥4 bron

!

the .
cop PPlicatio

u 3
ang o :‘Gatlo

8080 5 ght the present action to recover
ing Offery & 19,50 4 and interest, that is, the $617.64
by tgeﬁel'y & DainDaln,ard, _$2:) the plaintiffs’ costs of defend-
W? defendant ard’s action, and the $18 premium received
th the nowalnd not acecounted for.
Wiedge that the plaintiffs would not issue in-
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surance on the class of property offered by the insured; aﬂed
being familiar with his duties as agent, the defendant acce sipt
the application and the premium, and issued an interim ref the
on the form intrusted to him by the plaintiffs. In vieWw Oe .
evident carelessness of the defendant and the plaintlﬁs. the
of the receipt of the application, I find difficulty in afﬁceptm il
statement that the application was sent to the plaintleS-
A suggestion was made that the interim receip Jank in
for thirty days only from the time of its issue. T}}e -b«:en ed
the printed form at the foot of the receipt, which is 1% o the
to limit the time for which it would afford protectio® =il
insured, was not filled in; and Jeffery & Daina_l‘d ma +imes
have thought that there was no question of Hmitin€ =5 . i
especially as the defendant treated the insurance 4 ths afte’
force, and accepted the balance of the premium mon
the application was made. plait”
On the 1st June, 1911, the defendant wrote t0 T Ciod
tiffs, expressing regret that ‘‘carelessness and absence 0 e out
on my part, principally owing to the pressure of other o rmuch
side business, have caused you so much trouble and o pat W&
anxiety.”” And, later on, he says: ‘“As to the prem! o whicl I
paid, at least to me; and if it was not paid t0 you,t as Y
think, under the circumstances, was quite likely ’ .tha ill oWiﬂg
fault, and not that of Jeffery & Dainard, and it 15 ®
By meto you.”” . . . dently
It is clear to me that the defendant acted negh%eni g ;
carelessly and without due regard to the interests © : Iiahle'
cipals, the plaintiffs, to such an extent as t0 render ¥ eferenc;
As to the effect of the issue of the interim I'ecelga;lce cos
may be made to Stoness v. Anglo-American ns :
0.W.N. 494, 886. . ont 1925
The question of the liability of an insul'ﬂncel 2gagen s
sidered in 22 Cye. 1437, where it is stated that-t;g out of i
respond in damages for any breach of duty sxiel : comp?
relations as agent which has resulted in injury Connecti u
and in support of that proposition i8 cited 0 b
Insurance Co. v. Kavanagh, [1892] A.C. 473. of visks whi
If the agent violates instructions as t0 K dasaily ia
he is to insure, and thereby renders the comp 5 pad t
loss on a risk which would not have been zilcce-apble to the
structions been observed, the agent will be haompelled,to
pany for the amount of loss which it has been ¢
on account of such risk: 22 Cye. 1437, 1438.
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e plaintiffs could have avoided incurring the costs of
rought by Jeffery & Dainard - . . .

t will be in favour of the plaintiffs for $600 and
n from the 10th January, 1912, and also for the
m received by the defendant and not accounted
est thereon from the 8th November, 1910, and the
ction.

JANUARY 24TH, 1913,

Re QUAY.

—Legacy Payable in Instalments—Incon-

by Ralph Ira Dwight Quay, a son of William
for an order, under Con. Rule 938, determining

arising upon the construction of the follow-
the will of the deceased: “‘I hereby direct my
to my son Ralph Ira Dwight Quay, D.D.S., the
as follows, namely, $6,000 within three months
and $600 every six months thereafter for fif-
&‘,he marry, he shall receive $5,000 of above
bﬂ&nee at the end of fifteen years after my

estions were submitted :—

clause providing for the payment of $5,000

Quay in the event of his marriage was

able of heing enforced. :

AHer payment of the $5,000, Ralph Ira Dwight

Vo itled to receive from the estate of William

bayment of $600. - '

% the glanse in question, Ralph Ira Dwight

WV@ in all the sum of $25,000 or the

m‘ * applicant.
the executor and two beneficiaries.

.0( qﬁe;;:;om as follows :—
*d on his marriage to receive $0,000,
unpaid to him (out of the $25,000) that
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sum ; if, however, the payments made to him before his
reduce the unpaid balance of the $25,000 to less than s
he will be entitled on his marriage to receive such balancé:
2. After such payment to the legatee on his marriag®
semi-annual payments of $600 each shall cease until th
fifteen years from the testator’s death, when the unpaid
of the $25,000 shall be payable. N
3. The intention of the testator in the paragraph un
sideration was to benefit this legatee to the extent O
this amount is not eut down by the later words of the
graph, dealing with the mode of payment. 2
Subsequent provisions of the will relate to the dispos”
this bequest (and bequests to other beneficiaries) o1
ing of certain contingencies; the above conclusions i %
" to whatever effect these later provisions may have Of =
quest, if any of these contingencies arise. ha :
Costs of the application will be payable ou_t of the :
those of the executor as between solicitor and client.

—_—

ScuLLy v. ONTARIO JocKEY CLUB—MASTER IN CH
JAN. 23. e
Security for Costs—N on-payment of Costs ,(’)f F w
—Con. Rule 1198(d)—*“For the Same Causé — -
tity.]—Motion by the defendant George M. .He.ndrl :
Rule 1198(d), for an order requiring the plmlltlﬁ wﬁo i
for the costs of this action, on the gronnfl t{:e :
applicant was coneerned, this action was ‘‘for T M
as a previous action by the same plaintiff 88““’:”“ .
George M. Hendrie, J. F. Monck, and W. P- :‘wh '
been dismissed with costs, and the costs of Wh'S
paid. This new action was against the OO
Joseph E. Seagram, E. H. Duhaine, and
The wrongs complained of in the former actio o
12th August, 1911; those of which the PIEEtor
occurred on the 23rd September, 1912. SGW
these facts, together with the fact that tﬁ:ﬁom Wi
was the only defendant common to both plisd
facie that Con. Rule 1198(d) eould not bﬂ,zlz . roquir
of the identity of the claim in a second Wl
effect to Con. Rule 1198(d) : Lucas V. clg Ir. CL.R-
Reference to Bynnter v. Dunne (1883), vl
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. Werden, 17 P.R. 530. Motion dismissed, with costs to
the cause, without prejudice to any application
b as in McCabe v. Bank of Ireland, 14 App. Cas.

itchie, for the applicant. J. P. MacGregor, for the

V. LawsoN—MasTER 1N CHAMBERS—JAN. 23.

~Production of Documents—Impeaching A flidavit
Examination for Discovery—Relevancy of Docu-
m.u? Better Affidavit.]—Motion by the plaintiff
iring one or more of the defendants to make
affidavits on production of documents. Two
were further examined for discovery after
Master, ante 390; and the present action was
Amination of the defendant Lawson, which had
ed, but had been adjourned sine die. The
the only grounds on which an affidavit on pro-
4% Counsel for the plaintiff contended that
Dation entitled the plaintiff to the production
; tl‘relevgnt to the case; and the Master con-
- ;“ point x‘;'orf p}:‘esent consideration was,
o Cuts or some of them should appear in Law-
The Mlltgr set out the facts atbsome length;
V. Albion Life Assurance Co., 4 C.P.D. 941;
;;‘w of Discovery, ed. of 1904, sec. 6, p. 2,
>; and said that, without passing on the
Present, he thought that the defendant Law-
affidavit. Order accordingly. Costs
e Uil In any event. J. P. MacGregor,
. Moss, for the defendants.

———

ESTATE Co.—MASTER IN CHAMBERS—
- Jan, 23,

‘f P‘ﬂ'“‘l'ﬂ’f—chml Questions—
Jp v Gasen or an order requiring
for further examination for dis-
'8 Which he had declined to answer
L ore set out in Ramsay v. Toronto
ion.  The action was for damages
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for false representations made by the defendants and
agents, whereby the plaintiffs (a brother and sister) W
duced to pay $550 for two lots in Port MeNieol, OB °
December, 1911. Upon his examination, the plaintiff

on the advice of counsel, refused to answer general QU
as to what the defendants’ agent said to him, offering
what representations were made by the agent or agents 1
defendants. On the motion, counsel for the plaintiffs
that the plaintiff Wilson was not obliged to disclose his
and could not be examined in such a way as to lay 2 f‘?
for impeaching his credibility at the trial; citing Bray ®
of the Law of Discovery, p. 455 et seq.; Coyle V. Coy
97. The Master said that these authorities did ™
interpretation sought to be given to them; and the pl’*“
son ought to give some answer to the questions p‘@
‘speaking to the best of his recollection, which was @&
be asked to give. Order made requiring the plaintift
attend again, at his own expense, for examination, :
Costs of the motion and of the abative examination 4
fendants in any event. Grayson Smith, for the defeﬂ
P. MacGregor, for the plaintiffs.

LoveLanp v. McNamNey—KELLY, J"'JAN

Injunction—Receiver—Endorsement on Writ “f
Amendment.]—Motion for an injunetion and & T
for leave to amend the endorsement on the writ
The learned Judge said that, on the merits, the
not, in his judgment, entitled to a receiver on a1 T
their application failed. In this view, there Wet, ©
amending the endorsement. Motion di she )
White, for the plaintiffs. R. M. MeKay, for H¢

Faras v. CAPITAL MANUFACTURING Co.—KBLLY; *
Fraud and Misrepresentation—Sale of ‘
—Lease—Rescission — Return of lmw!:n 2l
Kalil Farah and Sadie Farab, husband %0 e
above-named company and the five director t

individually, for the reseission of an hares
return of money paid by the plaintiffs for
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pon the ground of misrepresentations made by the
SBr!’!thonr, the managing director of the company.
Judge finds that representations were made by
0 which the plaintiffs relied, as to the character and
adition of the business carried on by the company;
resentations were false, to the knowledge of Bre-
were made for the purpose and with the intention
the plaintiffs, and did induce them, to enter into the
The learped Judge said that he had some doubt as
the knowledge of the other directors of Bre-
. _towards the plaintiffs, and to what extent they
%_?t; and, so far as their personal liability for a
Ioney was concerned, he gave them the benefit of
but the defendant company was bound by what
Manufacturing Co. v. Williamson, 28 Times
lent for the plaintiffs for payment by the de-
1Y and the defendant Brethour to the plaintiff
$2,500 paid for 50 shares of stock and interest
2th December, 1911, and cancelling the sub-
‘h?'{e!; for rescission of the agreement and of
lation of the certificate for 130 shares of the
¥ by the plaintiff Sadie Farah of the premises
kﬁmm to her by the defendant company and
ur for use and occupation thereof, at the
¢% month from the 15th November, 1911, for
Premises until delivery of possession, and
month for the other part of the premises
from the 15th November, 1911, until the
. Mter and until delivery of possession at
3;:’!“11 Plaintiffs to have costs of the
kémd;nu W. L. Scott, for the plain-
AU, for the defendants.

h“"“nﬂmn J—Jax. 24.

not Admitted—Order Directing Trial of
trties—Plaintiff in Issue—Security
gﬁﬁu-]-—Appm by the Canadian
,hm'pleader order made by the

0 debtor was the owner of
Melntyre Poreupine Mines
directed the Sheriff of To-

“ereditor
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ronto to seize and sell this stock. The Canadian Bank of
merce claimed the stock by assignment or pledge of it by
(the executing debtor) to the bank, in the regular ¢
banking. The Master directed an issue between the €3
ereditor and the claimants. The appeal was upon the
grounds: (1) that there ought not to have been
directed, as, upon the undisputed facts, these shares ¥
property of the bank as against the execution creditors
should have been so declared; (2) that, if an 18
be tried, the execution creditor should be plaintiff 1 £
and not the claimants; and (3) that the bank, being 1% =
sion, should not be required to give security as ordﬂfeéé
TON, J., said that the execution creditor was unquest
titled to have her claim tried. It did not appear t
any facts which should be in dispute, and yet the™
formal admission by counsel for the execution ered!
allegations of the elaimants. Con. Rule 1111 would,
were not in dispute, permit the Judge to dispose 0
of law without directing an issue; but that could
upon the material before him. If the parties consen’s.
case might be stated for an Appellate Division ; % 4 nad
be a satisfactory way of determining the matter- 'ItI"J
tically no difference who was plaintiff in the issué. “
any difference, it was in the claimants’ favoul A%
conduet of the case, the trial need not be delay edt
argument, the learned Judge had some doubt %bon
‘ableness of compelling the bank to pay $8,000 into had
give security as ordered; but further consideratio?
him that the Master had followed the usﬂal.,‘m?yed
and that he should not interfere. Appeal 5
cause in the interpleader proceedings. % c. H.
bank. .J. Jennings, for the execution creditor

for the Sheriff of Toronto.

—

Marrin v. CoUNTY OF )llDDLw—'SUTWNB ;

Highway—Improvement—Work ;
tion—Interference with Watercourse— Def! “,
—gu'w to Land by Flooding—Remedy—
—Damages.]—An action for damages 45
plaintiff’s lands by reason of the defendants !
alleged, and for a mandatory order 10
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watercourse as heretofore, and for an injunction
the defendants from raising the highway or clos-
reourse. SUTHERLAND, J., after setting out the
, said that the work of construection done by the
the eounty corporation, under a by-law passed pur-
Public Highways Improvement Act, 7 Edw. VIL
ective in two ways, namely, that the road was
0 a sufficient height east of the cove, and that the
10rth side should not have been left as it was. The
undertook to eclose up the cave through which the
Datural watercourse ran. In these circumstances,
B to take the very greatest precaution. While
followed appeared to be a reasonable one, and
undertaken in good faith, it mevertheless was
the injury sustained by the plaintiff flowed from
he learned Judge also considered that the plain-
Toperly made the subject of an action, instead
0] @nder the Aect: MceGarvey v. Town of Strath-
i Arthur v. Grand Trunk R.W. Co., 22 A.R.
of Ottawa, 15 A.R. 712. Judgment for the
with costs of the action. P. H. Bart-
J. C. Elliott and W. D. Moss, for the

WEINS—MASTER IN CHAMBERS—JAN. 24.

on of Plaintiff —Relevancy of Ques-
ors—Misfeasance—Status of Plaintiff
’ f"bﬂ} Solicitor.]—Motion by the de-
- requiring the plaintiff to attend for
; ery and to answer certain ques-
answer upon his original examination.
b"mmnallegjnghimuelftobea
Power and Transmission Company,
and all other shareholders except
dant mha latter, as directors
. The company was
defendants denied all the plaintiff's
and ‘::t?l 1;«)» maintain the aetion.
o 1), “How did you be-
' company 1" The Master held that the
Answer this, as it was not relevant
® Pleadings. And so with questions
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45, 68, 69, 100, 101, 102, 112. In answer to question
plaintiff declined (apart from counsel’s advice) to St
knowledge he had obtained since the action began, ©
was got from his solicitor. The Master said that here thB
tiff was wrong, unless the information was obtained *
solicitor on the plaintiff’s instructions and for the PU P
this action. That was not made clear. For all that £
the solicitor might have told the plaintiff very importa®
that he had become aware of long before this actior ;
menced. This point was, therefore, open to further
the defendants so desired. Order made permitting ®
ants, if so advised, to take out another appointment 11
way and have further examination and pursue qUeEC
they desire to do so. Motion otherwise dismissed,
the plaintiff in the cause. R. C. H. Cassels, for the d°
A. M. Stewart, for the plaintiff.

WaLL v. Dominion CANNERS Co.—MASTER IN c

JaN., 25.

Pleading — Statement of Claim — Motion .
Portion — Irrelevancy — Embarrassment.]—Motom
fendant company to reopen the order. pronout
motion made by the defendant ecompany 11 o
particulars, ete., of the statement of elaim.
Re-argument was permitted, and was confin ::“
“paragraph 6 referred to in the note, at p. 215’. :
of the page. The Master said that he had FEC
matter in the light of what he said in anavan
O.W.R. 325. That, however, was to be rﬂ‘d
the facts of the case, as laid down in the Ju ik 00
Leathem, [1901] A.C. at p. 506. There
qualify what was said in the Canavan ¢ase; ‘:‘ol:ﬂ’
of paragraph 6 now in question was 1o o
of allowing diseovery to the extent feared OF ?
defendant company ; and there was no _Sias
opinion on that ground, especially a8 gl
on the previous decision and 0 ed the to
“ directed. The Master, therﬂefore;p‘nyﬁfwd ‘
but gave leave to the plaintiff com '
of an appeal, costs of this motion 0 be ‘&m
event, and costs of the appeal to “;. ofen
the appeal. F. R. MaecKelean, for

Frank MeCarthy, for the plaintiff.




