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DIARY FOR FEBRUARY.

.. Clergymen to make yearly return of Marriages
to County Registrar.

.. 4th Sunday after Epiphany.

.. Hilary Term begins.

.. Meeting of Grammar School Boards.

id... Paper Day Q.B. ; New Trial Day C.P.

.. Paper Day C.P, ; New Trial Day Q.B.

.. Sp uagesima Sunday.

.. Paper Day Q.B. ; New Trial Day C.P.

. . Paper Day C.P.; New Trial Day Q.B.

.. Paper Day Q.B. ; New Trial Day C.P. Lastday

for service in County Court.

. Paper Day C.P.

id.. 8. Valentine. New Trial Day Q.B.

.. Hilary Term ends. Last day for County Trea-
surer to furnish to Clerks of Municipalities
in counties lists of lands liable to be sold
for taxes.

.. Sexagesima Sunday.

.. Declare for Countid Court.

. . Quinquagesima dSunday.

.. St. Matthias.

. . Shrove Tuesday.

.. Ash Wednesday. Appeals from Chancery Cham,

.. Sub-Treasurer of 8chool Moneys to report to
County Auditors. S8chool Reports to be
made. Superintendent of Separate Schools
to give notice to Clerks of Municipalities.

The Focal Comts’
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MALICIOUS INJURIES TO THE PERSON.

It may be all very true that there are things
more precious to man than the safety of his
Person, or even the preservation of his life,
Dor do we at present intend to question the
truth of this proposition, nor to cavil at this
Yery proper sentiment ; but it will scarcely on
the other hand be denied, that the right of
Personal security is not the least of “the
8bsolute rights of every Englishman.”

Blackstone, in speaking of the three princi-
Pal rights of mankind, classes them thus:—
L The right of personal security. 2. The
Tight of personal liberty ; and 3. The right of
Private property. And in particularising what
18 comprised under the first head he says:—
“The right of personal security consists in a
Person’s legal and uninterrupted enjoyment of
hgs life, his limbs, his body, his health, and
2’8 reputation.” And he further says, that

Whatever is done by a man to save either life
OF mémber is looked upon as done ypon the
highest necessity and compulsion.”

Now these are views which doubtless most
Persons are quite prepared to accept without
A0y further reasoning, either by the learned

commentator or ourselves, but it is neverthe-
less, astonishing that so many men have
really exceedingly small regard for the enjoy-
ment of the life, limbs, body, health and
reputation, of others. And here we do not
allude to those who maliciously, or in moments
of passion inflict injuries, but to those who
are appointed by their fellows for the protec-
tion of the public in the full enjoyment of
those rights.

This is a subject which has lately attracted
the attention of some able writers in England,
and some of their remarks we have re-pro-
duced for the benefit of our readers. The
principal ground of complaint there has been
the leniency of judges and magistrates in the
infliction of sentences for injuries to the person.
Complaints of a similar kind have occasionally
been made in this country, butit is a different
phase of the subject, which has lately directed
our attention to it.

Mr. Justice Hagarty, during the recent
Assizes for the City of Toronto, in passing
sentence on a prisoner who had been found
guilty of a common assault, where the evidence
was of a most unprovoked and brutal attack
with & murderous weapon, deplored the grow-
ing tendency of juries to treat the most aggra-
vated and brutal attacks upon men and women
as common assaults. In fact it appeared to him,
according to their frequent findings, that felo-
niously stabbing and wounding and half killing
a peaceable citizen, was not that which the
law of the land looks upon it, a very grave
and serious crime, but simply a common
assault; the jury thus taking the decision of
the law, a8 well as of the facts, into their own .
hands.

One of the evil effects of the:glaring per-
version of justice in the case he- alluded to,
was not long in shewing itself; for it was only
afew days afterwards, that the following scene
occurred in the Police Court at Torento, on an
examination into the facts of an aggravated and
brutal assault upon an inoffensive old man,
from the effect of which he lost the use of his
right eye. The close of the ease is thus detailed
in one of the daily papers:

“Counsel for defence was going to call evi-
denee, when

The Magistrate stated that he was not going to
dispose of the case. It was clearly, he said, o
case of assault with intent to disfigure or maim;
and they have maimed him, It is for a jury to
say whether he was accessory either before or
after the fact. His Worship held that the evi-
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dence showed Aird o be the principal, and he was
therefore responsible for the consequences,

Counsel thought his Worship couldsdispose of
it, as it was only a common assault; he quoted
the late assault cases tried in the City Assize
Court—a most unfortunate reference,

His Worship said the action of the juries Jast
week in the assault cases, was no rule fo go by.
These brutal assaults were becoming entirely too
numerous of Jate. He referred to the decided
opinions of Judge Hagarty in addressing a jury
last week, who, in the case of a peaceable man
being dangerously wounded by a loaded stick in
the hands of a drunkard, returned a verdict of
common assault. He would not like to have been
on that jury when his Lordship said—*Thank
God, gentlemen, the responsibility of that verdict
rests upon you, and not with me.’ The action
of juries, and especially of such juries, was no
guide. .

Counsel then asked if bail would be taken.

His Worship said he could not take bail when
the evidence was so clear. He would send the
evidence over to the County Attorney, where he
might succeed in getting an order for bail.”

The reference of the counsel for the prisoner
to the case at the Assizes was certainly ‘‘ most
unfortunate,” and not, by the way, an evidence
of very great tact on his part, and it was met
ag it deserved; and, so far as judges and
magistrates are concerned, we may be pretty
safe that they will not, be guided by what
mistaken or stupid jurymen may do. But
the evil to be dreaded is of a more serious
character, and ope likely to spread amongst
the masses: — habituating their minds to
violence of this kind, and leading them to
imagine that the law looks upon depriving a
man of the use of his lithbs, or members, or
destroying his health, as an offence on a par
with merely shaking a fist in another's face,
or committing a petty larceny ; and if this idea
once becomes prevalent who can tell what will
be the end thereof.

The words put in the mouth of a philoso-
phic detective by a clever novelist, a lawyer,
are so apropos, that we may be excused in
quoting them. In speaking to a forger he
said : “ You may smash a man’s skull in, so as
you don’t quite kill him, for twelve months
(and for much less since this book was writ-
ten), but if you forges his name you catches it
hot.” It has been said that the only way to
bring a railway company to a sense of its duties,
in protecting the lives and limbs of their pas-
sengers, is By the occasional immolation of one
of the directors. Perhaps a somewhat similar

mode of cure might be beneficial in arresting
the malady which occasionally afflicts judges
and juries in the matter alluded to.

The evil however is tog serious for jesting,
and requires that the public should be impres-
sed with a sense of the injurious results arising
from the frequent failure of justice in cases
where not only personal injuries of a serious
nature have been inflicted, but life itself endan-
gered by the hand of some ruffian, whose only
punishment is often the mere infliciion of a
small fine or a temporary imprisonment.

We trust that the remarks of the learned
judge, who has thus by his timely and forcible
remarks drawn attention to the evil allud-
ed to, will not be thrown away upon those
for whom they were intended, and that those
whose duty it may be to adjudicate upon
crimes of this nature will in future do so
with a full appreciation of the right of per-
sonal security, one of those rights whieh are,
as Blackstone proudly says, ‘‘in a peculiar
and emphatical manner the rights of the peo-
ple of England.” :

THE GOWN IN THE DIVISION COURTS.

We subjoin some extracts from an article
in the December number of the County Courts
Chronicle, the organ of these Courts in
England. The views expressed are in com-
plete accord with our own, and we have more
than once brought the subject before our
readers.

A great many years ago we heard one of
the oldest County Judges in Upper Cana-
da, say, that when he first entered on his
duties, he asked the opinion of the late Chief
Justice of Upper Canada, as to whether it
would be proper to wear the gown, sitting in
the Division ‘Courts. The Chief Justice's
reply was to this effect, * Yes by all means—
as a barrister you received your appointment
as County Court Judge, and as County Court
Judge you are ez gfficio Judge in the Division
Court.” And we have always thought that
judge was a8 much bound to wear it in the one
Court as in the other.

If on no other ground, a mark of respect to
those who attend the Courts should not be
omitted in the inferior Courts, because the class
of suitors are, it may be, humbler, or the mat-
ter to be adjudicated upon, less in amount in
the Division Court than the County Court.
It is, as it were, saying, ‘It is all very well to
take the trouble of dressing appropriately and
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I one’s best for the County Courts, but any-
thing will do in the Division Courts ; it is not
Wworth while dressing for the class of persons
l‘esor.ting to these Courts.” It really and
Practically amounts to this'and is altogether
Wrong. The clerk and bailiff always dress res-
Pectably on court days, and suitors and wit-
Desses almost invariably dressin their best on
8uch occasions.

Itis an instinctive respect for all that con-
Cel‘.n‘s the adminstration of justice, thoroughly
British, that lics at the bottom of this, and
"0_ one connected with the system by ap-
Pointment from the Crown should, by act
Or omission, do ought to weaken the prin-
Ciple, or assist the drift towards the * free and
~ ®3sy” American ideas on this point.

“Justice and dignity ought to go together—so
IC"’OPle say. Why then do some of the County
0;“1“5 Judges wear the robes proper for their high

C¢, and others merely the ordinary dress of
¢veryday lifo? Surely these latter gentlemen
i:g“ that outsiders—the laity—attach no small
mt!:Ortance Po the appearance of a judge in his
hime? and wig, and nothing which tends to raise

n the eyes of the people ought to be omitted.
en;wxll hoPe that those judges, who have appar-
N, n{ desplsed. outward form, will think for a
whi ehnt" and in future don the robes and wig
. : 18 specially appointed for them to wear.
. * e It". is the custom perhaps, but that is
one €ason why it should be re§ained, if it is a bad
‘dd’r &n('l when we read of a County Court Judge
ot essmg.t,he suitors and witnesses on the sub-

of their dress, surely those who administer

e law ought to take the matter home to them-
Belyeg »»

Th.e allusion in the above article is to an
w’_’ghsh County Judge who refused to allow

ltf\ess fees to parties who came to Court in

Yir working dress.

DEATH OF JUDGE SALMON.
. © have to record the death of Mr. Salmon,
7 (ii: l:f the County Court of the County of
point. ;n the 8th instant, aged 63. He was
etcalfe' on .26‘th May, 1845, under Lord
€8 administration.

ACTION FOR DIVIDENDS.
. ‘; :ralw attention to a late decision under
ac do:‘;dve“t Act,. by His Honor Judge
with wha' l; of .Welh'ngton. 1t is a subject
competelct he is familiar, and he is thoroughly
. poin?' to express an opinion upon it and
18 1n itself interesting and important.

Anu aciion was brought by a creditor against
the assignee of the insolvent for a dividend on
a claim which had been collocated by the
assignee and advertised, but unobjected to by
any one. Tt was objected that the assignee
could not be sued for a dividend, but the
learned judge held that the action could be
maintained.

SELECTIONS.

OUR JUDGES, OUR PERSONS, AND
OUR PURSES.

If the judge is to be a terror to evil-doers
the administration of the criminal law must be-
vigorous, effective, and consistent. The latter
property is perhaps the most important, and
indeed the most excellently framed law loses
all efficacy when inconsistently administered.

Common sense and common law agree in the
principles regulating the penalties against life
and limb, and crimes against mere inert pro-
perty. Coke, Hale, and Blackstone all recog-
nize the superiority of the former’s claim to
protection, and such claim was recognized by
the ancient Anglo-Saxon code. Property may
be recovered or reinstated in validity; life
never can, and limbs but seldom if ever in
their pristihe vigour. It is in highest degree
essential that health and strength of body and
members, the health and strength on which
depends the acquisition of property, should be
guarded with the greatest vigilance, and all
injuries to them punished with the sternest
and sharpest retribution. And if the reader
is astonished at the enunciation of such trite
truths, such mere elementary truisms, a per-
usal of many cases lately adjudicated on in the
criminal courts will remove all cause for aston-
ishment, and prove the need there is that some
of our judicial functionaries should be awak-
ened from the lethargy or hallucinations re-
specting the several rights of person and pro-
perty into which they have fallen.

The evil of leniency in cases of injury to the:
person is one of those that has attained enor-
mous proportion of late. Itis one whose fruits.
are seen in the savage assaults and bloody
affrays which uust be checked, if it need be,
by the bitterest pains of servitude and the lash.
The next Session of Parliament will not have
fulfilled all its duties if it ends without the
enactment of a brief measure, fixing severer '
punishments for specified acts of violence. .
What such an Act should be will presently
be shown.

Here let us consider the present code of
criminal law and the various cases of misplaced
« discretion ” .which are culled from a file of -
newspapers. They deserve the most earnest
consideration from every judge and member of
Parliament who may happen to see them, and
their lamentable effect is to produce that curse
to any system of law—a delisf in its hazards
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and its chances as dependent on individul ad-
ministrators.

The Consolidation Act, 24 & 25 Vic. cap.
100, is the present code regulating the punish-
ment dealt out by the law of England to the
commission of crimes against the person. The
annexed table shows the penalties attached to
the different species of violence which it is the
aim of this paper to diseuss.

SumMMArY CoNvIcTIONS,

g £5 fine or two months’
hard Iabour.
Aggravated assault on % £20 fine or six months’

Common assault

women........ hard labour.

InprerasLe OFFENCES.
Grevious bodily barm.. Penal servitude for life.
§12 monthy’ imprison-

Common assault... ...
{ ment.,

Now there is no exaggeration in saying that
dozens of cases are adjudicated on by magis-
{rates under the first of these two headings
‘which ought to be tried under the second.
[And, when 'so adjudicated, not even the full
‘summary penalty—often not even half of it—
is inflicted. Indeed, it is enough to provoke
-the most phlegmatic person into anger, to see
the kind of apathy with which some of the
‘London magistrates regard the cases of assault
‘brought before them, and the ridiculously
-slight fines with which they punish them. The
larceny of petty articles is visited with months
. »of hard labour, while (to give instances report-
-ed in the newspapers) knocking a womans's
‘tooth out and cutting her face, pulling a hand-
ful of hair out by theroots, indecently assault-
‘ing a servant, striking a woman with a rake in
‘the face, and wounding her that she faints, and
- other similar brutalities, have all been punished
-of late by the infliction of trumpery fines.

What is the consequence ?—The savage
- spirit animating the ruffianism of London, and

fostered by the Forcible Feebles at some of
the courts, has full swing. Eyes blackened,
noses broken, ears bitten off, frightful wounds,
coniusions, and lacerations are the fruits of
the magisterial leniency. One magistrate in
particular seems, since his appointment, to be
utterly blind and deaf to the complaints made
for mere bodily injuries. In his court have
been reported shocking assaults, not one of
which has been visited with that bitter im-
prisonment which alone cures brutality.

Is it that the air of a London magistrate’s
"has some enervating effect? Are the scenes
-and instances of shameful assaults and savage
ferocity so numerous as to deaden the magis-
terial sensibility? Why is not the two months’
penalty rigidly enforced in every assault where
any bodily disfigurement or laceration—aye,
‘be it the slightest—results, and why is not a
: minimum of fourteen days given to every other
-proved savage attack? Because the magis-

trates forget the precious value of limb and
‘bone while perceiving that of watches and
.purses !

Of the Btrange perversity of judgement in

¢this. matter, which distinguishes many of the

London magistrates, enough has been said in
a former number, under the title * Crimes of
Violence and their Punishment.” Rather is
it intended in this paper to point out the per-
nicious leniency which extends to some courts
of fur higher than Metopolitan police courts.
Not merely at the Middlesex Sessions have
have the heavy sentences passed off for offences
against property, and the light ones for offences
against the person. A sentence of four months
for manslaughter with the knife was passed by
an eminent judge not long since. Such a
manslaughter is divided by the thinnest line
from murder, and how paltry does it seem
when compared with the heavy sentences of
penal servitude inflicted at every assize and
quarter sessions for robberies of articles of
property.

Manslaughter, rape, assaults with intent,
infliction of grevious bodily harm, and assaults
resulting in any personal mutilation, ought
by every rule of common sense to meet with
most exemplary punishment. Yet they only
seem to rank, in the minds of many adminis-
trators of the criminal law, with robberies,
thefts, and forgeries, and generally delow these
last in heniousness. A lamentable perversion
of judgment this, and most terrible in its con-
sequences. The brutal violence of our English
savages is, in effect, a result more or less of a
pernicious idea that the person may be injured
with Iittle risk, while the pocket is guarded by
the most terrible rigour of the law. Unless
this idea is forthwith exploded by the infliction
of very heavy punishment (with no remission)
for violence, the lawlessness which has tem-
porarily grown up among the dangerous classes
will have terrible results. Already rowdyism
and ferocity seem to have infected the mobs
in many places in an unusual degree, and the
sooner the lesson is taught that the Law is
above all in England, the better for everyone's
welfare.

Property is as nothing compared with life
and limb. Who does not regard the robber
of his watch as a far less culpable offender than
the villian who stabs or beats him to death’s
door. 'The sharp sting of the lash, the terrors
of the hulks, and the rigour of prison life are
the only fit reprisals for crimes of brutal
violence committed for mere savagery and love
of inflicting pain.  The wife beater, the villains
who offer violence to women, the smashers of
bones with pokers and hobnailed boots, the
car:nibals who bite off ears and noses, the ruf-
fians who use quart pots as lethal weapons,
and the vitriol throwers, are the worst criminals
in England. By their side, the shoplifter, the.
watch stealer, the pickpocket, and the swindler
are trifling offenders, And until the judges
and the magistrates adopt this classification, |
we shall continue to shudder and sicken at the
devilish brutality and cruelty which crop up’
at every gaol delivery.

It cannot be denied that the London stipen”
diary magistrates have done much, by theif
leniency towards mere acts of violence, iP
deadening the minds of criminals towards the

RSN
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:f’.etlll‘e of ruiﬁaniém; and one or two whom
of &?u}d name, to judge from the Zimes reports
oy eir courts, to sh()w the most ridiculous
ogf .k())ranct_a of their functions as repressive agents
o rutality as well as of theft. At one court
w'tﬁral savage assaults have been punished
1 tl‘l{mpery fines. It makes one regret that
2e option of a fine was ever retained in the
rund section of the 24 & 25 Vie. ¢. 100, which
m'es common assaults. It is a source of
liserable weakness in some magisterial de-
Cisions.
tinThe moment the dreadful theory gains dis-
y ct shape, that the integrity of life and limb
re }lttle valued by the law, all security and co-
wesmn of society ceases. Mercy, or rather
€akness. in such cases is very cruel to the
Crimina] classes as well as to their victims,
ang use sooner or later it engenders a fierce
o pitiless reaction ; and more than that, leni-
ey to offences of this class intensifies more
m”-ﬂ ever the commercial taint which runs so
i:Ch through Englishdaw. Every considera-
i N must point towards the far severer pun-
ment of offences against person than of those
Against property.
i at then are the suggestions for ameliora-
Dg the misplaced lenity which sows such
agon’s teeth : —

Hg' (As before advised) a circular from the

me Office pointing out the imprisoning
Powers of the Act regulating offences against
on‘]’;'erson. This applies to magistrates’ courts

; 2. A short and tersely drawn Act, punish-
mstﬁveyy common assault with any wilful
X tlation with a maximum two years hard
our, and in the case of a male, twenty lashes.
OWmittal for trial peremptory.
8. Intensified punishments on proof of pre-
0Us convictions for assaults.
a Se,"erity is needed. The lash has been so
.nmll‘able a medicine for the disease of garot-
of 8, that we cannot doubt its efficacy in that
the brutal assault and battery. And the
consiq as terrors for the brute. Let a little
éat;, eration for the wives beaten almost to
Victin, and the bitten, smashed, and kicked
s temper the philantrophy which looks

a
oot the perpretators and shudders at the cat-
hine tail's name.

vi

U

is 1218“"‘ up the events of the case briefly, it
cag Y Decessary to reiterate that property

nno(: fully reinstated ; life, limbs, and tecth
ook .tt Attacks on the purse injure the bapk-
ion . aan da("ks_ on the body i.njure the constitu-
en on while offences against property short-

1y the a s
&horten ljfe, ssets, attacks on the person often

One word mo

ei NAG) re. Every proved assault,
r:;!:romt{: intent or indecen{, alt]ld every proved
iShn;enl;g Itqto meet with the full terms of pun-
Nessing § othing more demonstrates a weak-
Safet tatethan the insecurity ofits women's
civ -y, and nothing

Vilization th

N can be a bitterer satire on
an to see women unable to walk
alone o) the high road. nab)

The sooner the judges, chairmen of Quarter
Sessions, and magistrates decide on punishing
greivously all crimes of unredeemed brutality
the better for our national character and our
social and individual safety. Not only for our
own benefits but for those of the weak and
defenceless in the Jowest classes in the great
town, ought we swiftly, sternly, and surely to
teach the lesson that all violence ensures the
heaviest retribution from the law. Impossible
it is to overrate the importance of such a les-
son, and it is earnestly hoped that the consi-
derations imperfect!y pointed out in this paper
may at once find some place in the minds of
those who have the great and awful responsi-
bility of the just administration of the criminal
law.

—Law Magazine. Winiiax READE.

HORSE HIRE.

A decision of considerable interest to livery-
stable keepers and their customers was de-
livered by George Russell, Esq., judge of the
Derby County Court, on December 17. The
circumstances of the case are fully set forth
by the judge himself, who said :—*In this case
many points arise which are of great nicety
and importance, but after some consideration
and doubt I have come to the conclusion that
the plaintiff is entitled to maintain this action.
Exercising my functions as a jury I found that
the contract was one of hiring for a horse and
gig to go to Belper, and that the defendant,
instead of driving to Belper, drove in a contrary
direction, to or near Sandiacre. by no means
‘say that this was done with a deceitful or frau-
dulent intention, nor do I find that the road
to Sandiacre was more difficult or dangerous
than the road to Belper; but I do find that
when the defendant drove the horse and gig to
Sandiacre he did not do so by virtue of his
contract for there was no power given in that
contract to drive to Sandiacre instead of to
Belper. Whilst on the road to Sandiacre the
horse met with an accident which rendered
it necessary to destroy it. I have no evidence
before me that the injuries arose from any neg-
ligence of the defendant. After some research
I have been unable to discover any authority,
or even analogous authority, bearing upon the
case; [ am therefore compelled to decide it
according to what I conceive to be the prin-
ciples of law affecting the point in dispute.
The contract for hiring, or, as it is termed, lo-
catio rei, renders it mecessary that the hirer
should use the same diligence in relation to the
hired goods as he would to hl§ own {Coggs v.
Bernard, 1 Smith’s Leading Cases, 99).  But
if a horse or other chattel be injured whilst
held under the bailment of hiring, the burden
of proving negligence in the hirer rests upon
the owner if he complain of such injuries, and
he must give some affirmative evidence that
the damage sustained by the chattel resulted
from the negligence of the hirer (see notes to
Lean v. Reate, 3 Campbell p. 4). Here there
is no such proof; but ncitheris there the pro-
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tection of the bailment, for I find that having
hired a horse {o go to one place, the defendant
wrongfully (in its legal sense) drove the horse
to another. The effect of this, in my opinien,
isto render the defendant in the same position
as & wrong-doer. It is a somcwhat similar
position to that of a bailment causing a lien.
If the bailee do anything to destroy the bail-
ment, by improperly letting or selling the
goods, the lien which sprung from the bail-
ment is gone. So here the permission con-
tained in the contained in the contract of hir-
ing, to drive the horse to Belper, was gone as
soon as the defendant drove to Sandiacre.
Being a wrong-doer, the defendant therefore
seems to be in the same position as if he had
wrongfully taken the horse from the plaintiff’s
stable. If he had done so in such a manner
that an action for trespass could be maintained
thereon, and whilst he was driving the horse
it fell, who can doubt that the defendant would
be liable for any injuries it might sastain. I
think you cannot estimate degrees of moral
wrong doing, so to mitigate the position of a
legal wrong-doer ; and therefore finding, as I
do, that the defendan: is not protected by the
contract of bailment, and that he is a wrong-
doer, I give judgment in favour of the plaintifl.
In considering the case I have been much
struck by the argument that there is no evi-
dence that the injury arose by reason of the
wrongful act of driving to Sandiacre. In one
sense this is so, for if the horse had gone to
Belper the accident might have happened ; but
on the other hand, if the defendant had not
taken the horse to Sandiacre or Belper, no in-
jury could have been caused by him; and
inasmuch as the defendant is a wrong-doer, it
is no answer for him to say, *“ Whilst I was a
wrong-doer the damage accrued, but inasmuch
.as it might have happened if I had acted rightly,
T am not liable.” I also have bad to consider
‘how a count could have been framed if this
action had been brought in a superior Court,
and a pleading test is generally a good one.
If the facts were set out with several averments
there may at first sight be some difficulty; but
1 incline to think that a general count in tres-
pass, or a count alleging that the defendant
wrongfully took the horse to Sandiacre, and
whilst in his possession was injured, would
suffice.  As I have said, my judgment is for
the plaintff, and I assess the damages at 41.”
—Law Journal.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW

NOTES OF NEW DECISIONS AND LEADING
CASES.

InsoLvexcy.—The Judge in Insolvency refused
an insolvent his dJischarge on the grounds, (1.)
That be had made & preferential assignment in
the year 1857 ; (2) Because he had kept no
books of account shewing receipts and dishurse-
-ments of*tash, and such other books as were
.uitable for bis trade.—Hcld, as to the former

grouud, that it was not sustainable, for there was
no law against it when made ; and that as to the
iatter, copsidering the short period which had
intervened between the passing of the Aet of
1864 and the application for discharge (some
three months only), and the inconsiderable nature
of the business in which he was engaged, the
insolvent should not have been so severely dealt
with, though this wag a matter wholly in the
discretion of the Judge in Insolvency. But as
the judge, though doubtful as to it, had not
enquired into the bona fides with which the
assignment of 1857 had been made, and of the
disposition of his property under it, the case was
referred back to him for re-consideration on those
poiats.

Semble, s to this assignment, that it could be
impeached under sub-scc. 6 of sec. 9 of the In-
solvent Act only upon the ground that by it the
insolvent had fraudulently retained and concealed
some portion of his cstate, or had been guilty of
evasion, &c¢., in his examination as to his effects.

Quere, whether fraud committed before the
Tncolvent Act is fraud ¢ within the meaning of
the Act,” so as to make it a valid ground of
oppocition to a dehtor’s discharge, 8o long as he
fully complies with all the other requirements
of that Act.

The Insolvent Act does not regnire the petition
in appeal to be signed by the insolvent or his
attorney.

Notice must under that Act be served ou the
Assignee of the day on which the petition will be
presented to the Court.

The petition must be addressed to the Court,
and to the Chief Justice: the latter is an irregu-
larity, whick, however, may probably be cor-
rected. . N

The neglect on the part of the Assignee to file
the papers on or before the dry of presenting the
petition is no reason for rejecting the appeal,
though it may be & reason for enlarging the
bearing, and proceeding against the assignee for
his neglect or contempt.

Points not taken in the Court below are not
open to parties before the Appellate Court.

Semble, that the more proper mode of raising
technical objections to the proceedings in cases
of this kind is to move a rule to set the proceed-
ings aside, instead of urging the objections o8
the argument of the merits.—Re Purr, an Insol
vent, 17 U. C. C. P. 621.

CriminaL Law—INDicTMENT FOR PERIJURY—
SurFICIENCY oF. — An indictment for perjury
charged that it was committed on the trial of aB
indictment against A. B. at the Court of Quartef
Sessions for the County of B., on the 11th of
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‘Ii‘::::, 1867, on a charge of larceny: Held, suffi-
th ,rand.that it was not necessary to specify
the 1‘;:!}’.“'“}' “01911,. the ownership thereof, or
) ality fl‘.Om which it was taken; nor to al-
Q"ge that the indictment was in the name of the
th:e:‘:’ tashthe Court x'nust take judicial notice of
ona :h that Her Majesty alone could prosecute
v Cm‘ge of larceny. —Regina v. Macdonald,
- C. C. P. 635.

uﬁ:::}u—o 8.U.C cnu. 93, sec. 28—DoUBLE-
b 35 ONCEss10NS—DEescripTION. —The 12 Vie.
28) w;)_sec. 37 (Cfmsol. Stat. U. C, ch. 93, seo,
i linmh‘ prescribes the rule for drawing the
to ¢ eﬂ.m double-fronted concessions, applies
Owuships theretofore surveyed.
QEeld,~folIowing Warnock v. Cowan, 13 U. C
5‘2 33'02157, and Holmes v. McKechin, 23 U. C. Q. B:
ha;flet—.that the Jands having been described in
tion ots is made by that section part of the defini-
of & township with double front concessions,
&l]l]?;ﬁi a}so, that the rule prescribed applies to
‘o bs.‘f? in such concessions, not to the grants
plic t" ots only, and that it is brought into ap-
S’ 10n by the granting of any half lots.
Poi:;:b‘l:, however, that the section is on both
Temoy ;)en t:) doubts, which it is desirable to
Y legislation.
POstl;)e]l: land was de?cribed as commencing at 8
Borty ¢ oted four chains and fifty links from the
the ex‘%t angle of a lot—/Held, that the post
1,‘lctomlstence afld position of which were satis_
y established) was the point .of com-

men
Cement, though its distance from the true

non: “€ast angle was inaccurately given.
ing :O:eclaration charged the trespasses, break-
ays an; fences, &c, as committed on divers
icense times. Defendant pleaded leave snd
p“red't;’hlch the plaintiff traversed. It ap-
# liceng at part of the fence was removed under
r“Okede’q:!’)d- the remainder after it had been
“mOVal’b .0 interval from the first to the last
Helg t‘:"‘g two or three years.
ceeq, ﬂ,mua}t; }be plaintiff was entitled to suc-
ec}arati(,ng hlt would have been otherwise if the
Committeq ad only charged the trespasses as
could they l‘:“ the same day, for the defendant
ave applied the licensp to the only

trespy,
Q ; 5634tharged.—ﬂarra v. Davidson, 26 U. C.

Insoy I
‘Sub-s:::fcy‘PR“Enmncn-—Bomns OF TRADE.

solvent A::s 1,2, 3 and 4, of section 8, of the
¢o of 1864, do not prevent a debtor

nveyin
of, ory g lnnfis to a creditor either in payment
& security for, his claim.

A havi
ving manufactured a quantity of goods

8 num,
mbe X
v of oil barrels) for a customer, drew

upon him for the price, and spplied to & banker
to cash the bill, which tbe banker agreed to do
upon receiving & lien on the goods, which was
given, and the bill cashed accordingly. On the
day following the debtor made an assignment to
an official assignee,

Held, 1. That the transaction was not within
either the terms or the spirit of the Insolvent Act

2. That if it were within the terms of the
Act, the creditor was at liberty to rebut the pre-
sumption that the transaction Was carried out in
contemplation of insolvency.

The provision in the Insolvency Act which
authorises Boards of Trade to appoint official
assigness, applies as well to upincorporated, as
to incorporated Boards of Trade; and that
whether such Boards of Trade were in existence
at the time of the passing of the Act or were
subsequently created.—Newton v. The Ontario
Bank, 13 U. C. Chan. R. 652.

Fexce Viewer’s Act (C. 8. U. C. cm. 67)—
NON-COMPLIANCE WITH AwARD—RESTRICTION TO
STATUTORY ReMEDY—PLEADING.—The declara-
tion was against the defendant as owner of a lot
adjoining the plaintiff’s land, alleging the exis-
tence of a large quantity of surplus water upon
both lots ; that both parties disputed as to their
respective rights and lisbilities under the Fence
Viewer's Act (C. 8. U. C. ch. 67), and steps
were thereupon taken to procure an award under
gaid Act, which was accordingly done, and an
award made in the presence and with the assent
of both parties. The declaration then went on
to recite the award verbatim, which directed two
ditches to be made by the parties, one by each,
and concluded thus, ¢said ditch to be made
before the 1st October, 1866."” Plaintiff then
averred performance of the award on his part,
but & neglect and refusal to perform it on the
defendant’s part, and claimed damages for such
neglect and refusal : Held, on demurrer, that the
deolaration was not bad as failiog to disclose &
case which gave the fence viewers jurisdiction,
which did not fix the time each party should
have within which to perform his share of the
ditching, or direct where such ditching should
be made ; and also for not shewing that 8 demand
in writing had been made op the defendant to
perform the award, the non-compliance with
which would have entitled the plaintiff under
the Act to have completed the ditch and sued
for the price fixed, instead of bringing an action
for damages, which could not be maintained.

The eleven sub-sections of section 16 of the
above act refer to ditches and water courses a8
well as to fences —Murray v. Dawson, 17 U. C. .
C. P. 688.
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B8aLE FOR TAXES—MORTGAGE—REDEMPTION,—
The five years for which lands are to be in arrear
for taxes, before they are liable to be sold, must
be before the delivery of the treasurer’s warrant
to the sheriff,

Land having been sold for tuxes, a party inte-
rested therein as mortgagee applied to the vendee
of the sheriff to be allowed to purchase, on the
ground of his having an interest in the land, and
which he was permitted to do, his only interest
in the land being as mortgagee.

Held, that the purchaser could not afterwards
set up this title in opposition to the mortgagor’s
claim to redeem.

Although a mortgagee may, as well as a stran-
ger, purchase lands of which he is mortgagee,
still, if he purchases as mortgagee, and makes
his intorest in the land a ground for being allowed
to purchase, he cannot afterwards set up the title
thus obtained against the mortgagor's right to
redeem.—Kelly v. Macklem, 14 U, C. Ch. Rep. 29.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

Ratwway Co.—Forciere Removar By Cox-
DPUOTOR— LI1ABILITY. —Where the conductor of a
Railway Company forciby, and without excuse
for 8o doing, removes from a train a passenger
who has paid his fare, he is liable for the assault,
and the doctrine of respondeat superior applies to
the Company. But, where in the course of such
removal, and while in the act of leaving the car,
plaintiff slipped and was injured. Held, that
defendants were not liable for the injuries sus-
tained by him, as his removal was not the proxi-
mate, but the remote cause of the accident, and
the damages awarded were, therefore, too remote.
— Williamson v, Grand Trunk Railway Co., 17
U. C. C. P. 615.

.

HarBOUR COMPANY—PIER LIGHTS —ACTUAL
NOTIOE — DAMAGES — PLEADING. — In an action
against a harbour company, charging that it was
their duty to keep 8 sufficient light upon the end
of one of their piers, as they had been in the
habit of doing, to enable vessels to enter with
safety, and that they bad wrongfully removed
such light without giving sufficient public notice,
by reason of which the plaintifi’s vessel, while
endeavouring to enter the said harbour, had been
lost, HHeld,

1. That the arbitrator, to whom the matters
of fact had been referred, having found that it
was necessar that such a light should be main-
tained for the proper use of the harbour by ves.

sels entering in the night time, and that the’

immediate canse of the loss was the ahsence of

the light, the defendants were prima fucie guilty

of & pegligence, for the consequences of which
they were liable.

2. That even if the defendants would under
certain circumstances be justified in closing their
harbour to vessels and removing the light, they
were bound to give reasonably sufficient notice
of the same, and that the notice given was not
of that character.

3. That in addition to the value of his vessel,
the plaintiff was entitled to recover a further
sum expended by him in gnod faith. and with a
reasonable expectation of success, in attempting
to raise the vessel, for the purpose of repairing
her.

4. That an Insurance Company which had a
risk upon the vessel, was not entitied to recover,
in the name of the plaiutiff, moneys expended
by them in a similar attempt.

Semble, that a plea of not guilty put in issue
the negligence only, and not the daty alleged.

Remarks upon the extent to which the posses-
sion of means of knowledge furuishes evidence
of actual knowledge.—Sweeney v. The President,
Directors and Company of the Port Burwell Hur-
bour, 17 U. C. C. P. 674.

DeMURRER—FERRY—FRONTIER.— Held, on de-
murrer, that the words ‘¢ provincial frontier,”

used in section 5 of 20 Victoria, chapter 7, refer '

to the provincial frontier opposite the United
States, and not to the boundary line of division
between Upper Canada and Lower Canada.—
Smith v. Ratté, 13 U. C. Ch. Rep. 696.

CarrIER.—A carrier may by special contract
limit his liability, except as against his own neg-
ligence. .

Where a person delivers goods to a carrier,
and receives a bill of lading expressing that the
goods are received for transportation, subject to
the conditions on the back of the bill, by one of
which the carrier’s liability is limited to a certain
rate per Ib., this constitutes a special contract by
the parties, and the carrier, in the absence of
proof of negligence, is only liable at the rate
agreed upon.

Goods were received by defendants, a railroad
company, under a special contract as set forth in
the preceding paragraph, and were safely carried
to their wharf in New York, and placed on the
wharf ready for delivery, but before the plain-
tiffs had notico of their arrival, or opportunity to
remove them, a fire broke out on board a steamer
of the defendants lying at the wharf, which en-
tirely consumed the boat, and also the wharf and
the goods thereon. There was no evidence as to
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:\):,i ‘:‘elcgm of the fire. Held, that plaintiffs could
upon “f)i:;r more t.han the special rate agreed
dants out proving negligence of the defen-

—Farnkam, Kirkham & Co. v. The Camden

and 4, ;

172 Amboy Railroad Company, 7 Am. Law Reg.

——

\,_““ g o= —————————
ONTARIO REPORTS.

\“

COMMON PLEAS.

(Re,
‘Ported by 8. J. VanKouen~eT, Erq.. Barrister-at-Law,
Reporter ts the Court.)

I Earoxn v. SHANNON

Vency — Substitutional service of attuchment — Judges

AJug power to rescind his order for.
¥ ?:li;l Insolve;ncy. has power to rescind an order made
and ip ¢ l‘))il‘ss(lgbstgutéonal}t service of a writ of attachment ;
wi case the Court, on a] refused to i e
th an order for such rescisiolspeal, ed to interfere

{17 C. P. 592—M. T. 1867.]

Jugpgea‘ in Insolvency from the decision of the
&e of the County Court of Perth.

an ;‘fdJe“dge on the 6th of December, 1866, made
against ghtbat the writ of attachment issued
Y stick: annon as an insolvent, should be served
offie ofmg up a true copy of the same in the
ount the Clerk of the County Court of the
With 1\y1r°f Perth, and by leaving another copy
AW of ths'. Duffie, of St. Mary’s, the mother-in-
ox o e defendant, and that true copies of this
Such s ould be served in like manner, and that
the gt rvice should be deemed good service of

:’*Chment and order.
Mtateq tlt;ﬂidzwits on which this order was made
ear 186? the defendant had left Canada in the
Teside ip 1) and gmd from that time continued to
in 50mn the United States, and, it was believed,
that hie part of the State of Pennsylvania, but
Oughs residence could not be discovered, al-
tha ¢ efforts had been made to find it out, and
i “e only relation he had, who was known
motheraid 8, was Mrs. Duffie, of St. Mary’s, bis
o del:m. law: and t!mt she had been asked where
as el?ndant 8 reridence was and, although it
i'u‘]"e(! she knew where it was, she refused
OWneg ngle it, and further, that .the defendant
® saiq g:u%fth'md in the township of Logan, in
the ‘?‘;‘;e 26th of July, 1867, Shannon petitioned
the Berv!ile to set aside the writ of attachment, or
‘nfging ze of it on various grounds, stating, after
that pe h:;er“‘ irregularities in the proceedings,
80ry noteg uever received value for the promis-
and thyy tl:’n which the attachment had issued,
imitationg ey were barred by the Statute of
Jears been th and that he had for the last two
the 14¢, o © owner in fee of lot number 19, in
Severy| ye:ncesﬂlon of Logan, and had been for
tom the (‘arsdbefore that the lessee of the lot
Wag won]; &as’(‘) Company, and that the property
charge of 1}, 0: that one Nicholson had been
Canada, ang *:il°t for him ever since he had left
ress in thn s°°“5tantly been cognizant of his
I‘Stplaee of © State of Pennsylvania: that his
ot, where b r;s‘de"".e in Canada was on the said
family Previz“n)d resided several months with his
ad vigiteq ths ¥ to his leaving Canada : that he
Bometimeg of; e farm at least once a year, and
ofterer, since his residence in Pennsyl-

vania, and had been at 8t. Mary's on nearly
every occasion of his coming here: and that he
bad seen and conversed with the plaintiff in his
store at St. Mary’s, and bad done so about two
years 8go: that his place of residence while
absent from Canada had been in the Town of
Newcastle in Pennsylvania; where he was well
known, and he could easily bave been found if
enquired for: that he did not think Mvs. Duffie
knew where his residence was, 88 he had not
been on good terms with her: that he had not
been aware any proceedings had been taken
against him till the day before his petition, and
that he had not left Canada or remained from it
with intent to defrand or delay the p'aintiff, or
any other person o persons, of any claim ke or
they had against him, .

Upon this application, the Judge, on the 26th
of :luly. 1867, issued a summous calling on the
assignee to shew cause why the attachment or
the service thereof, and all proceedings under it,
should not be set aside for the reasons aforesaid;
and upon hearing the parties on the 15th of Sep-
tember he made am order that the order which
directed the service of the writ of attachment,
the services of the said writ, and all subsequent
proceedings, should be set aside for irregularity,
and he reserved the question of the costs of such
applicatiou until the determination of the suit.

Against this order the creditor petitioned, upon
the following grounds:

1. That from the paper which he submitted to
the Judge he was entitled to the order for sub-
stitutional service.

9. That the order could not be rescinded, and
especially after the proceedings which had been
taken upoun it, and after the time which had
elapsed since it had been made.

3. That the Judge might appoint any method
he might see fit for effecting service of the writ,
and having exercised his discretion, it could not
be set aside, unless the order for such service
had been obtained by fraud.

In Michaelmas Term last, C. Robinson, Q C.,
shewed cause :—The Judge’s order appealed from
getting aside the gervice of the writ was on 8
matter of practice only, and this Court will not
interfere with the decision in such a case: Tad-
man v. Wood, 4 A. & E. 1011. The facts fully
justified the order which is appealed from.

J. A. Boyd, contra:—This appeal lies agniost
th order, for an appesl lies generally against all
orders, and matters of practice may be the sub-
ject of appeal : Whitaker v. Crocker, 2L M &
P. 76; Ensor v. Grifin, 7 C. B. 781. .

The original order of the Judge oannot be im-
peached or contradicted by new facts : Kilkenny
Railwag Company v. Fielden, 2 L M. & P. 126.
The appellant has not established a full case, for
he only shews that bis last place of abade was in
Logan, and not that was his last known place
of abode.

A. WiLsoy, J., delivered the judgment of the .
Court. .

The defendant left the Province in 1862, and -
he was ot proceeded agsainst 83 an insolvent till
about the end of 1866

The Judge had power under the Act of 1865,
s. 4, to make the order he issued for service to
be made in the manner he had directed; but the
suggestion is8 that these proceedings were not

tairly, though regularly, taken,
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It is laid down in Arch. Pr., 11 ed., 204, that
the order made by a Judge permitting the plain-
tiff to proceed upon a summons which has not
been personally served, upon its being shewn to
him that reasonable efforts have been made to
effect personal service, which have not been suc-
cessful, will not be set aside upon affidavits con-
tradicting the facts disclosed in the affidavit on
which the order was made.

In Lewis v. Padwick, 14 Jur. 226, it was inti-
mated that as the Statutes had declared that * in
“case it shall be made to appear by affidavit to the
satisfaction of the Judge, &c.,” the Judge shall
order a distringas to issue, that his order should
not be interfered with, if it had been made to
appear to him, although the affidavit was false
in fact and_that the only remedy the party had
was by an indictment.

In Whitaker v. Crocker, cited on the argument»
and reported algo in 15 Jur. 385, it was said by
the Court in a similar case, * This point has
been decided in Lewis v. Padwick : there may be
inconveniences on both sides, but the law has
elected between them.”

In this case the proceeding was commenced
against the defendant, for that ¢ being out of the
Province he remained out of it with intent to
defraud his creditors, or to defeat or delay the
remedy of his creditors, or to avoid being arrested
or served with legal process.”

There may be great inconveniences in setting
aside proceedings after the appointment of an
assignee and the transfer of all the debtor’s estate
to bim, especially if the proceedings have gone
any length, such as the declaration and payment
of dividends, or even further; but proceedings
have been set aside in this Province when taken
against persons as absconding debtors, who were
Bot 8o in fact; as for instance, when taken
against those whose residence was not in Upper
Cavada, but who had been for a short here on
business and had retarned to their own homes ;
and so the whole preceedings in bankruptcy, in
former times, rested upon the fact and the
sufficiency of the petitioning ereditor’s debt, and
often failed because of some objection to the
debt; and it might be a very serious matter if
bo relief could be given against a proceeding in
insolveucy, however unfounded it might have
been, if it was only formal enough to comply with
the Statute.

We are not prepared to say & Judge is pre-
cluded from entertaining an application to set
aside the proceedings, so as to let in the party
to dispute the validity of the writ, upon a proper
case being made out in his opinion for that pur-
pose.

Even after outlawry the party was afforded
relief, ‘‘the Court having of late years gone
further than heretofore upon motion, the more
effectually to expedite justice, save expease, and
preserve the credit and character of the defen-
dent:” Tidd’s Prac 9 Ed. 139. The power mast
be cautiously exercised and will at all times be
open to revision.

The Judge, upon hearing the parties, thought
the order should be superseded, because the de-
fendant was not fraudulently abroad, and because
the plaintiff was aware the defendant had a ten-
ant upon hisaland in Logan, who might have in-
formed the plaintiff of the defendant’s residence,

if he had been applied to, and who might, if he
had refused to give information, have been more
properly served with the writ than the mother-
in-law of the defendant.

If on such grounds the Judge had declined to -

interfere, we are pot all sure we should have
over-ruled his decision : discretionary matters
are better left with those who have firstly to dis-
pose of them, and their decision should be main-
tained unless it can on safe grounds be impeached.
There are other circumstances in this cage which
ebew that the discretion was not properly cxer-
cised ; the debtor disputes the validity of the
promissory notes in respect of which the claim is
rested, and the notes themselves are not proper
Provenb'e sceurities, being more than six years
old at the time of the issuing of the writ.

1t has not been necessary to consider the very
numerous technical preliminary exceptions which
were urgued for the respondent and were answer-
ed by the other side, because we are not of
opinion the order appealed from was wrongly
made.

The appeal must be dismissed with costs.

: Appeal dismissed, with costs.

.

COMMON LAW CHAMBERS.

(Reported by ENRY O’BRIEN, Keq., Barrister.at-Law,
Reporter in Practice Court and Chambers.)

Molnnes v. Davipsonw.
Insolvent acts—Order by judge to produce bools— sy fiivient
cmn::li'ance-—Contcmpt—IMnishmem, naiure of,

An insolvent was ordered by a county judge to produce
certain books and papers. These were at the time at
Bruce Mines, and the insolvent did not feel called upen

to go there for them, and an order was made ex parts for -

bis comnmittal for disobedience of the order. The insol-
vent had, however, in the meantime, taken the books
to Montreal and given them to one H. to hand to the
assignee. He was then arrested, and subsequently ap-
plied for his discharga, which was refused. The books
were afterwards han
in a muiilated condition, which the insolvent said must
have been done at Montreal. He then again applied for
his discharge on the ground that he had complied with
the order, and that the imprisonment was for compulsory
purposes only. The county Jjudge, however, made an
order refusing the ap: lication, and the insolvent then
appealed from this last order to a Judge in Chambers in
Toronto.

It was urged that the warrant of arrest was insufficient on

its face; that no demand was made of the books, or refu-
sal to give them shewn, and therefore no contempt; and |

that the power of imprisonment wag only to enforce com-
pliance with the order, and not in nenam,

FPed, 1. That the judge at Toronto had no right to enquire
iato the legality or propriety of the warrant for arrest,
or ag to the nature or object of the imprisonment autho-
rised by the statute, or whether the warrant was an
order and so an appealable matter under the acts.

2. That the last order of the county judge was not impro-
perly made, and the appeal was merely an appeal from
that order.

The tpzérposes for which imprisonment is imposed enume-
rated.

Quaere, whether in this case the imprisonment was coercive
or punitive,

[Chambers, November 15 1867.]
Notice of appesl, dated the 10th of October,

1867, was served by the defendant (an insolvent)

that he would appeal to one of the judges of

Common Law at Toronto against the order and

decision of the judge of the County Court of the

County of Wentworth, made on the 16th of Sep-

tember last, refusing and discharging the peti-

tion of the insolvent, whevejn he prayed to be

discharged from further imprisonment under the

[February, 1568,
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rfa;t'mgnlt'?f the said judge of the County Court
been aH“h Auzust last; and, the appeal having
insoly owed. Jiotice wag farther given that the
in £nt wonld present a peiition fo the presi-
thalt; ‘Jl“"]:.!e in Chambers at Osgoode Hall. aud
fng: tde Tusolvent would (2mongst other things)
y "sh ou ihe.following ground of appesl, name-
Sa’idl {lf ‘he bad comnlied with the ovder of the
°rJu;]xm|ge of the County Court, on the 26ih
POWeret ast, fullv, or as fully as it was in his
disohm-ooddo’ and therefore should have been
Prison ged by the said judge——the power of im-
illfendmde?-t cou{eived on the said judge being
for nu? for compulsory purposes ouly, and not
Surposes of punishment. i
ad e petition .stated that the insolvent, who
nev‘cheen carrying on business as a country
6th "f“tTﬂt 'h'e Bruce Mines. assigned on the
asset of Noverber, 1866, all his properiy and
u ;uo John Whyte, an official assiguee, then
of hisog 'olt' Montreal, in trust for the payment
queny) ebig, and‘ his estate bavmg»been suvse-
Proce ); placed in compulsory liquidation, such
otn e;"l’!gs were had that ihe appointment of
y byte as such assignee was confirmed :
of ﬂ?:t on the 26th of June, 1867, ihe said judge
80 org 0nmy.(§ourt, acting in Iusolvepcy, made
8aid er requiring the jnsolvent to deliver to the
all ) tS!lgnee, or such agent as he should nam
tiers, hooks containing copies of letters in
:t'j‘.v connected with bis late business, and
l‘elaq;ers’ vouchers. notes, deeds and documents
ino) g thft"eto, which order was served oa the
vent, in Hamilton, on the sime day :

in:?:: at the time of serviug the said order the
tereq dm had only some letter books, some regis-
Fetireq 96(1} for I?.nds, and a bul'l(.“e'of old lettes,
aey haies and accounts, or invoices of no use
ty ::H:nn-.ug the state of hlg affuirs, all of which
of m; tl_me were at Bruce Mines, some hundieds
Outres from Hamilton, and much furtier from
o eal, where the assignee lived :
o h:t ‘-l'ge insolvent was never after the service
doeny, 8aid order aske_d for the said books and
fessip 90'8‘ by the assigoee, or by any one pro-
bﬁt-ng ‘01 be authorized by him to receive them,
‘Wa“"e"cheless, on the 17th of August, 1867,
"aut was jssued by the said judge of the
¥ Court, on the ex parte application of 1he

M
all ]

Oupt

Plaing . s
o "et‘ff- ordeving the insolvent to be commitied
‘he ¢

for sig "Minon gaol of the county of Wentworth
Testeq imomhs. under which wartant he was a»-
"milion Montreal, .and conveved tlence to
8 ig no:.jlnd lodzed in the common gaol, where
lncarcerated under the sail warvant:

e:ﬂm:,.o“. the 24th of August, 1867, the insol-
Ovrt {”‘)hed to the said judge of the County
0 be discharged from imprisonment un-
warrant, which application was

0y the judge :
the o)‘de;h: 1usolvent did mot understand that
Menty iy, or the de!ivery of the books and docu-
tending 'p?ged on him the obligation of going or
or conye 0 Bruce Mines for them, or of carrying
88 the in);::g them to the assignee at Moutreal,
effect hel‘d"ve“t was informed the said judge in
S0lvent . alﬂdrefusm'g the application of the in-
8uch ‘ln.obl? that if it did impose upon him
ower to ¢ ‘gation, it was absolutely beyond bis
is own, p omply with i, having not a dollar of
thel‘em”‘hor any meaus of defraving the expenses
» the agsignee baving veceived all his pro-

periy and assets; but having been gratuitously
provided by some relatives with the means of
going to Bruce Mines, no part of which was fur-
pished either by his creditos or by the assignee,
he couveyed the said books and papers to Mon-
treal, and left them at the counting house of
Messrs. Hingston, Telfer & Co. in Montreal,
and the assignee received potice thereof, and
ibe books and papers were shortly after, as the
jnsolvent has been informed and believes, offered
to the assignee by Mr., James Hingeton, of the
firm of Hingston, Telfer & Co., but he declined
o receive them :

That after the refusal of the application of the
insolvent to be discharged, he procured the said
books and papers to be forwarded from Montreal
and delivered to Miles O’Reilly, Esq.. who, asthe
insolvent,was informed delivered them to Messrs.
Burion & Bruce, the assignee having, as the in-
solvent was informed, authorized such delivery
to them as a delivery to himself:

That on the 30th of Augzust, 1867, the insolvent
applied io the said jadge to be discharged from
further imprisounment, setting forth in his peti-
tion for that purpose the previous sen’iments,
which application was refused on the 16th of
September last :

That the insolvent complied with the said order
of the 26th of June last to the utmost of his power
before making the last-mentioned application,
and his further imprisonment can be of no use
to any one, except thereby to coerce some of his
friends or connections into assuming the pay-
ment of his debts, but, on receiving the said
letter books from Montreal (which contained the
insolvent’s private as well as his business letters),
he found that some leaves had been removed
from the one of most recent date, and although
he was unable to set forth what was contained
on the said missing leaves, he is able to say, and
does say, that they did not coutain any matter
of any use to the assignee or his creditors in
ascertaining the state of his affairs or otherwise
howsoever; and that he is unable to say how
the missing leaves were removed, but they
were removed without the insolvent’s know-
ledge or consent, and against his will; and until
he received the affidavit of James Hingston, of
the 11th of September, and of Edward J. Lindsay,
of the 10th of September, he was under the be-
lief that they were removed while the said books
were lying in the counting house of Hingston,
Telfer & Co., in Montreal. .

The insolvent, therefore, prayed that he mlgb.t
be allowed to appeal from the last:menti.oned deci-
sion of the said judge, and that the ssid decision
might be reversed, and he discharged from f.ur—
ther imprisonment uoder the said warrant, being
fully persuaded that he could not live the said
six months if retained in his present place of
confinement.

W. Sydney Smith shewed osuse.

The warrant of imprisonment is not an order
appenlable by the statute, and the sentence of
jmprisonment when awarded cannot be remitted.
Ward v. Armstrong, 4 U. C. Prac. Rep. 60;
Tosolvent Act of 1864, sec. 8, sub-gec. 7; Insol-
vent Act of 1865, sec. 29.

Jas. Patterson and Curran supported the pe-
tition.

The insolvent may proceed in oase of a wrong=
ful imprisonment either by way of appeal undef
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the statute, or by habeas corpus at the common
law; Deacon’s Law of Bankrupicy, 727; Fz
parte Jones, 1 Mont. D. & D. 145.

The warrant should have stated that the in-
solvent had the books and documents in his
possession which he was committed for not deli-
vering; Crowley’s case, 2 Swap. 1.

No jurisdiction is shown on the face of the
warrant,

No demand of books was ever made of the
insolvent, nor was any refusal by Lim to deliver
them shown. There was therefore no contempt.
It is not mere disobedience that is punished —it
is wilful disobedience. and none is shewn here ;
Miller v. Knox, 4 B. N. C. 574.

That the power of imprisonment is conferred
ouly to enforce compliance with the orders of
the Court, and when that has been secured the
imprisonment should no longer be coutinued.
It was not intended strictly to be a proceeding
in peenam : Ex parte Oliver, 1 Rose 407, 2V. &
B. 245; Ex parte James, 8 Jur. 538,

ApaM WiLsoN, J.—The clause under which
the original order of the 26th of June, 1867, for
the delivery by the insolvent of his letter books
to the ascignee or to any agent he might name,
iz sec. 20 of the Act of 1865. But the judge must
bave possessed such power, independeatly of
that clause, under seo. 8, sub-secs. 9, 11, 22, of
the Act of 1864, although what his power of
punishment would have been in the abgence of
the express provision contained ir the act of
1866 is not quite certain.

No complaint has been made in this present
appeal agninst the order of the 26th of June, for
the delivery up of the letter books, n.r has any
complaint been made against the warrant of
commitmeut dated the 17th of August last, im-
posing six wonths’ imprisonment upon the insol-
vent, ‘‘or until this Court (the County Court
Jjudge) shall make order to the contrary,” Nor
is any complaint made that the petition of the
insolvent to the judge of the County Court, dated
the 22nd of August last, praying to be discharged
from custody under the warrant of commitment
was improperly disposed of, the judge baving
been of opinion * that the insolvent was disobey-
ing the order of the 26th of June,” and ** refusing
to rescind or set aside the order for commitment,
or to make any order for discharge of the insol-
vent, unless he complied with the order requiring
him to deliver up these Looks and papers.”

The appeal is merely against the order of the
Judge of the County Court of the 16th of Septem-
ber last, refusing to grant the application of the
insolvent, of the 30th August, to be discharged
from further imprisonment, because he bad com-
plied with the order for the delivery up of the
letter books, &c., 80 far as it was in his power
to do. -

In disposing of that application, the learned
judge said that he considered see. 29 of the
Aot of 1865 both compulsory and puaitive,
because the time fixed by it was definite and not
‘“until further order:” that the term of impri-
Sonmeut awarded uunder the Con. Stat. U, C. ch.
24, sec. 41, was of the same nature, and the
punishment under it had been considered as final
when it had been ordered: That he had before
thought the insolvent Lad wilfully disobeyed
the order of ghe 26th of June, and he was not
satisfied the insolvent had done all in his power
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since to comply with it. ¢ Tt was his duty to
hand the books and letters to the assignee, but
iustead of doing so he hands them to the per-
son whose claim upon the estate is, apparently
with good reason, disputed by the agsignee,
and whose interest it was to destroy any letters
tending to shew that his account is incorrect.
Certain letters have been removed apparently by
Mr. Hiongston, for the insolvent swears thnt the
letters were in the book when it was handed to
him. He also says that the books and letters
were handed to Mr. Hingston to be delivered to
the assignee; he was therefore the agent of the
insolvent for the purpose of delivery, and the
insolvent is bound for his acts swnd omissions.
For all that appears, these missing letters may
still be in the hands of his agent, Mr. Hingston,
and until the insolvent shews how these letters
were abstracted and what has become of them.
or produces them, he does not come into Court
with clean hands to ask for his di-charge. . . .
I refuse to grant the prayer of the petition for
the discharge of the insolvent” In pursuance
of this, the order of the 16th of Septenber now
appealed from was drawn up.

As I have before stated, I do not consider I
have to determine on the regularity, legality, or
propriety of any of the proceedings prior to the

@pplication of the 30th August, and the order
made thereon, unless 8o far as the grounds of
appeal necessarily extend to them, and bring
them within the operation of the appeal—and a
ground of appeal, that the Jjudge should have
discharged the insoivent because the insolvent,
a8 he maintained and now maintains, had com-
plied with the order of June, 8o far as it was in
his power to do so, will uot, in my opinion, let
in objections to the validity or invalidity of the
warrant because it wes ex parte. or because it
does not set out a full enough cause for commit-
ment, nor because the insolvent could not or
shouldnot have been_required to go to the Bruce
Mines without a tender of his expenses for the
purpose of getting the books and taking them
to the assignee. Nor have I to consider whe-
ther the warrant is an order, and so appealabie or
not, because the warrant has not been appealed
from. Nor am [ required to determine whether
the 29th section of the Act of 1865 makes the
imprisonment unconditiona! for the term award-

ed, or whether its purpose and object are mnot
just as the warrant in this case is in fact, punish-
ment in substance, but determinable on submis-
sion made—¢* six months imprisonment or until
this court shall make order to the contrary.”

Impriconment is imposed for different pur-
poses—for prevention, ns by & constable to hinder
a fray, or by any person to restrain a misde-~
meanor or prevent a felony : for security, ag in
cases for debt or other civil demand before
judgment or in criminal cases before investiga-
tion or trial, or until sureties for the peace are
given; by way of satisfaction as upon a capias ad
satisfaciendum : in coercion, to ensure the per-
formnance of some particular nct, s in cases of
actual contempt, uutil the coutempt be purged ;
and in cases of supposed coutempt, as for not
making & retarn of legal process: or for nob
paying over mionies rajsed by such process by
officers of the court, nn:j
made, and to enforce the

payment of pecuniary

fines: and punitive, ns in criminal sentenes,

return or payment i$ -

B e e
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m;[:tcgses of contempt the warrant of commit-
Kepg gy PrOPETlY expressed, that the party be
99? until farther order ; Green v. Elgie, 5 Q B.

w s N .
“niaevtb_er_the lmprisonment here is coercive or
opint e it is Dot for me at present to express an
B, vor ig it for me to say which it is in

Cases aqrig
referreq tz‘-“g under ch. 24, sec. 41, before

When o party is ¢ recommitted to close custo-

gidf(;r 8ny period not exceeding twelve months
0 be then discharged,” under the Con. Stat.
court ch. 26, sec. 11, because it appears to the
frang °&f’ judge that the debt was contracted by
direct C., 13 8 case, I should think, of plain and
¢t punishment, nothing can be done or is to
et‘;}““ compengatory or in mitigation of it.
er the'eame can be said where the princi-
Purpose is to procure the delivery of books,
eneﬁ: giving of full information which may
sure the creditors, and when the refusal is
o m 0 be persisted in if the imprisonment is to
be m{lmtamed, is not very clear; that it may
baps Answer made or until further order is per-
QB Quite probable: 7The King v. Jackson, 1
- 6063 ; Groome v. Forrester, 5 M. & R. 61.
The re

pal

ason I am not called upon to consider
w P

l::!: the natpre of the imprisonment which has
ment; 8Warded under the 29th section before
s - uoned ig, that on the merits of the applica-

]:i".“,fassuming the judge could review and alter
8 Ormer decision, I think the learned judge
the %‘me right in treating the delivery over of
m!ltila(:?ks in a mautilated form, and which
‘ttl‘ihutmn to some extent might not unfairly be

ad ed to the insolvent, and at any rate that
explai Bt been satisfactorily accounted for or
“Vesned’ or what had become of the missing
°°mpli' Wag not conduct which amounted to a
Jun 8uce by him of the order of the 26th of

N 8, 80 fi . . .
Witl, the sa&r;e?s it was in his power to comply

hl}lrti‘gad been of opinion that the insolvent

shoylg y complied with the order referred to, [
whetp h‘ave been obliged to have considered
ion o;l‘ it was or was ot within the jurisdie-
Quest; the learned judge to have re opened the
ech and term of imprisonment.
j!ldge ’";Se I conceive the order of the learped
l‘ly; the }th of September was not impro-
o, ade discharging the application of the
en nt of the 30th of August, I must dismiss
to thl‘Pe!\l with costs, to be paid by the appellant
€ Present plaintiff,

Appeal dismissed with costs.

INSOLVENCY CASE.

(Btfo“
His Honor Avexaxpes MACDONALD, Esq., Judge of the
County of Wellington.)

——

. S1mMpson v. Nrwron.
acloent 4ot 1864, gec. 5} sub-sec. 10— Action against assignee
M, tha or dividend.

% t an acti .
IVen:; for .o &m‘vuz be brought against an assignee in
w

tigeq ¢ nd on 4 duly collocated and adver-
laim has not been objected to.

Thig » [Guelph, January, 1868.]
urt at' aa R action brought in the Division
cial ansi uelph, against the defendant as offi-
guree of the estate of Hookin & Hookin.

The particulars of the plaintiff’s claim were
for $100 (abandoning the excess of $117.50 over
the sum of $100) pruved before the assignee in
due form of law, for three months arrears of
wages due from the insolvents to him, for money
payable by the defendant, aa such assignee, to the
plaintiff, for money received by the defendant as
nssignee for the use of the plaintiff, &e.

From the evidence it appeared that the plain-
tiff hbad made and filed an affidavit on the 2nd of
March, 1867, with the defendant, official assignee
of Hockin & Hockin, in which he stated that the
insolvents were indebted to him in the sum of
$117.50, for work done by bim as their hired
servant,

The plaintiffi’s claim was collocated in the
dividend sheet as a privileged claim for $117.50
for wages under the 10th sub-section of section
5 of the Insolvent Act. 1864. This dividend
sheet was duly advertised. No objection was
made by any creditor under tne Insolvent Act.

The assignee objected to the claim, but he did
pothing further than to inform the plaintiffs that
it was objected to, until the plaintiffs applied for
the amount of his claim, which was after the
expiration of six days from the last publication
of the advertisement, when the assignee required
further particulars respecting the claim. A se-
cond affidavit was then furnisbed by the plaintiff,
sworn on the 8rd of October. The assignee made
an appointment in writing dated the 19th October,
for the 21st October, to hear and examine the
parties, and hear evidence as to the claim of the
plaintiff. The plaintiff’s solicitor, upon whom
the appointment was served, attended and acted
for him; but without further notice to the as- -
signee this action was commenced. .

1t was objected for the defendant at the trial,
that the defendant, as assiguee, could not be sued
for & dividend.

But it was held by the learned judge that such
an action could be maintained, as the plaintiff
had complied with the Act in proving his claim
before the assignee, who collocated it on the
dividend shest as a privileged claim, and it hav-
ing been duly advertised, and uncbjected to by
any creditor. -

Evidence was taken to shew that the plaintiff
was not entitled to hold bis olaim, subject to the
plaintiff's objection that the assignee could ot
dispute it under the circumstances.

Macponarp, Co. J., having taken time to con-
sider, delivered the following judgment:—

Sub-section 10 of section 5 of the Insolvent Act
provides ‘¢ that clerks and other persons in the
employ of the insolvent, in and about his 'busl-
ness or trade, shall be colloc;ted inyth: rg;;:.(:en;l{
sheet by special privilege for an
salary o{- wl:ges dge and unpsid to them st the
time of the execution of the deeds of assign-
ment, &o., not exceeding three months of such
arrears.”

Bub-seotion 11 provides that ‘as soon as &
dividend sheet has been prepared, notice thereof
shall be given by sdvertisement, and after the
expiry of six judicisl days from the day of the
Jast publication of such advertisement, all divi-
dends which have not been objected to within
that period shall be paid.” .

By the 16th sub-section of section 4, assignees
are made sabject to the summary jurisdiotion of
the court or judge in the same manuer as other
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officers of the court are made subject to its jurie-
diotion, but a creditor’s remedy by action is not
taken away, as under the Dankruptey Acts in
England, wherein the remedy by petition for
redress against an assignee who refuses to pay a
dividend is substituted for the former remedy by
action. It is there expresely provided that no
action for any dividend shall be brought against
assignees by a creditor who has proved under a
commission.

By the iuterpretation clause the word ¢ collo-
cated” means ranked or placed in the dividend
sheet for some dividend or sum of money, so
that the amount for which the plaintiff was col-
located for wages is included in the term dividend,
and is subject to objection like any other divideud,
and if not objected to by a creditor in the words
of the Act “ must be paid.”

As there is nothing in our Tosolvent Act to
deprive a creditor of his action of debt for a
dividend, in the face of the positive enactment
that all dividends not objecied to shall be paid,
ny opinion is that an Assignee cannot resist the
payment of & dividend on the ground that the
debt was not due or entitied 1o rank as collo-
cated on the dividend sheet.

In Ex p. Hodges, Buck. 624, it was held
that an application by petition against an as-
signee could only be resisted by the assignee, on
the same grounds that he might have availed
himself of, as a defence to an action before the
remedy by petition was institute:d for the former
remedy by action. On such s petition the as-
signee caunot dispute the debt, but he might
unuer the Bankrupicy Acts make it the subject
matter of a distinct petition to impeach the
creditor’s proof and debt. See A p. Lozxly,
Buck. 456, and Ex. p- Whitside, 1 Rose, 819.

In Ex p. Alezander, 1 Deacon & Chitty, 514,
in which the creditor petitioned the Court to
compel the official assignee to pay his dividend,
which the assignee disputed on the ground that
the creditor had funds of the estate, Sir G. Rose
said: ¢ It appears impossible to contend that an
official assignee can remit an order for the pay-
ment of a dividend. It is unquestionable that
before the 89 Geo. III. ¢. 121 (the first statute
which took away the right of action from a
debtor against assignees for the recovery of his
dividends), a creditor at his own option might
bring an action for the recovery of a dividend, or
present a petition to the Lord Chancellor, and
that it was enough for him to shew the order of
the commissioners for the payment of the divi-
dend, the amount of which was considered as 8o
much money had and received to the creditor’s
use. In an action of assumpsit brought against
the assignee it was not competent to him to
shew that the debt ought to be expunged. An
improvement was made in this branch of the
bankrupt law, and now no action will lie against
an assignee for a dividend, but all claims of this
description were transferred to the Jurisdiction
of the Lord Chancellor. * The difficalty we
have to contend with is, that the resistance is
made to the payment by a party who has no
right to come into Court to litigate that ques-
tion. An official assignee is an officer purely
ministerial, and the Agt of Parliament  hol ds
out no pretenge for hig coming into Court to dis-
pute the payment of a dividend.”

The majority of tbe Court ngreed with thak
view of fhe case. 1
It appears to me that the positive enactment
that the dividends not objected to * shall be paid,”
is quite as forceable and binding as a commis-
sioner’s order under the Bankeuptey Act in Eng-
land, aod that an assignee having collocated 8
claim on the divideud sheet duly advertised, his
duty is fulfilled, unless the claim is disputed by|
a creditor when he becomes the arbitrator be-
{ween the parties; but if the dividend is not
objected to, it must be paid. ‘
There was no objection upon which the as-
signees appointment of the 19th of October 10
bear the parties could be founded, the claim not
having been objected to by a creditor. The
plaintiff was not therefore bound to attend upon
that appointment. No doubt the $117.50 was
‘due 1o the plaintiff. 1t is not necessary to deter-
mine now how much should have been ranked
23 a privileged claim, having determined that
the defendant, ag assignee, caunot dispute #
claim or dividend eollocaied hy himself in &
dividend sheet advertized and unobjected to by
a creditor.
Judgment for the
be paid in ten days,

plaintif $100 and costs, to

Judgment for piaintiff. i

ENGLISH REPORTS.

QUEEN’S BENCH.

Pravrorp v. Tag Uxitep Kivg poM ELecreIO
Terearare Company.
Contract — Prvity — Negligence— Breach of duly, causing
damaye—Public duty— Private duty.

The receiver of a telegram cannot maintain an action for & ¥
mistake which has caused him damage. The person who
pays for the transmission of g message is the only one
Wwho has a right of action in case he is damnified by the §
negligence of the company or its servants, i

Semble, that where a telegraph company is required by. ]
Btatute to send messages, and empowered to make 8 ]
maximum charge, the company imposing such maximnm |
charge is bound to use reasonable care in the transmis-
sion of messages, and cannot, by imposiu% any condition §
on the sender of a telegram, escape the obligation to use 3
reasonable care, as such a condition would be inconsistent ;
wlﬁh their statutable duty, and would be also unreason- 1

able.
[Q. B. Nov. 19, 1867—16 W. R. 219.]

This was an action brought by & person to
whom a telegram had been sent from one of the §
stations of the United Kingdom Electric Tele-
graph Company, and who, in consequence of & 4
mistake in the transmission of it, was so misled &.
that he was damnified. E

The 1st count of the declaration stated, that |
before and at the time of the grievance herein- {§
after mentioned, the defendants carried on the
business, amongst other things, of transmitting‘
and giving effect, by means of the telegraph and §
apparatus of the defendants and otherwige: |
to intelligence and messages, for certain hire and 3
reward in that behalf; and the plaintiff. being
the. owner of a cargo of ice on board a ship 4
lying off Grimsby, Messrs. Rice & Holbyer, of |
Hull, instructed the defendants, at their office it 4
Hull, to travsmit to the plaintiff, to wit, under |
the name or style of J. Northeote, at his office io
London, a telegraphic message, to the purpose. i
and effect that the said Messrs, Rice & olbyer 3
could give the plaintiff uader the sajd pame 285 §



Pebraary, 1565,

LLOCAL COURTS & MUNICIPAL GAZETTE.

[Vol. IV.—81

D
DET tou for the saiy

8lthough the defeng cargo then at Gvimsby, and,

Wway ! apnts, for ceitain hire and re
tl‘an(:g{.t“:vm them in that behalf, underiook to
o dﬂfenri]e said message to the plaintiff, yet
tranemit tl"““’."bony neglected to, and did not
t0 the plaj "f.;{“d messnge, but they transmitted
saiq I\}]esm ' 8 message to the effect that the
Plainti g srs. Rice & Holbyer would give the
Plaintig t:n‘s: per ton for the said cargo, and the
offer of o~ €reunon accepted- the said supposed
Yalue the;-s' fper ion, 'whlch was then the market
srid gy eof, and direcied the captain of the
ull 1o l{) containing the said cargo to proceed to
olbyer e unloaded by the said Messrs. Rice &
olover ) ’;_“d. although the said Messrs. Rice &
8d offer 3 used to pay more than the price they
pe"‘shable of 23s. per ton, the cargo being of a
10 ye)) the quality, the plaintiff was compeiled
oaid o 8 emdn cargo at Hull aforesaid at the
arkey °°|°f 2R%s. per ton, which was below the
de"’{ ue theveof, and the plaintiff lost and
Warkey Prived of the difference between the
e Suidvmue of the said ice and the price which
los,-es a cargo realised, aud was put to further
rage m];d expenses, to wit, £— d&ec., for demur-
easanee melting of cargo, by reason of the mis-
ho o of the defendants aforesaid.

of ‘thg nd count charged that, by the negligence
Un{ryg nel?;lgauts in working the telegraph. an
. SAge was se si {
spe‘c\ﬁed in th% . counr;.t’ causing the damage

he
£ :gdrd count alleged a contract on the part
"mane efendants, and its breach, causing the
. ges alleged in the 1st count.

du%:): 4th count alleged a retainer of the defen-
Part, an{l the plaintiff, creating a duty on their
he qup i Preach causing the damages alleged.
Ist d‘efendauts pleaded—
the sx;ig bat they did not undertake to transmit
message to the plaintiff, as alleged.

to ':ansg? to the }at count, that they undertook
® certain 1t the said message upon and subject to
Ay, « Iy condition, anq not otherwise, that is to
Wore of order to provide against mistakes, and
Sag Sotually to insure delivery, every mes-
eing se:t‘)ﬂsequence ought to be repeated, by
receiy back from the station at which it is to
ally sent ed to the station from which it is origin-
- Half the usual price for transmission

messagee“’hﬂrged in addition for repeating the

for mistake

Dor fop the 8 or delays in the transwmission of,

non-delivery of unrepeated messages,
linen: :‘, :‘“er cause arising, either upon its own
Weny, icﬁ“ of any other company or govern-

age to it may be employed to forward the
28 regpon I8 destination. Nor will the company
trtmsmisg"nble for mistakes or deiays in the
Tepeateg ;Jn of, nor for the mon-delivery of a
it be jpg, i858 to any extent above £5, unless
ured at the rate of £1 per cent.”

Aver .
“epeute':eﬂ"sd'-'l‘hat the said message was not
Mistake ‘in nth that the‘alleged grievance was a
Weagagy, @ transmission of an unrepeated

3. That

trangpyy ththey Were not employed to send and
p]&inﬁﬂ:

- © eaid message to the plaintiff by the

4, As to
to Send andt
plmn"iﬁ» Suhj

hte 20d Ltount, that they undertook
ransmit the said message to the
o0t to the condition mentioned in

he company will not be responsible |

the 2nd p'ea. and not otherwise (averments asin
2nd plea).

5. As to the 3rd count, that ihe plaintiff did
not become, nor was he a sender of messages, as
alleged.

6. Asto the eame count, that the said message
was sent by the plaintiff, and received and trans-
‘mitted by the defendants subject to the condition
in the 2nd plea mentioned, and not otherwise
(averments as in the 2nd plea).

7. That they were not retained or employed as
alleged. .

8. T'bat they were retained and employed sub-
ject to the coudition in 2nd ptes mentioned, and
not otherwise (averments as in 20d plea.)

There was also a demurrer to 1st, 2nd, and
4th counts,
1. Issue taken on the defendants’ pleas.

2. Replication as to 2nd and 4th pleas ihat
plaintiff was not privy to the alleged condition,
por 'did he assent thereto, and as to 2nd, 4th, 6 b
and 8th pleas that the negligence complained of
was gross negligence, and was such that the con-
dition in these pleas set tovth did not exonerate
nor in any wise protect the defendants fiom }ia-
bility in respect thereof.

. 8. Demurrer to 2nd aud 4th pless as not shew-
ing that the agreement avd coudition was with
the plainfiff.

The defendants demurred to the replications
to 20d and 4th pleas on the groand that it was
immaterial whether the plaintiff was privy or
assented to the condition ; and to the 1¢plication
Lo the 2nd, 4th, 6th and 8th pleas, on the ground
that the conditions set forth in these pleas exon-
erated and protected the defendants from labili-
ty in respect of gross negligence.

Littler, for the plaintiff —Though there may
be no contract with the plaintiff, yet he has an
action for the damage done to him in consequence
of the defendants’ negligence. There is a publie
duty cast on the defendants, by the Act of
Parliament by whbich "they are incorporated, to
convey messages, and a person injured by &
breach of that duty sustains both a damnum and
injuria. One section of the Act provides that
any telegraphic apparatus erected under its pro-
visions for receiving or sending messages shall
be open for the sending and receiving of mes-
sages by all persons alike, without favour or
preference. This imposes the statutable duty of
sending messages with reasonable care, and &
person who suffera by & breach of that duty may
maintain an action. I contend that, under this
Act, the duties of & telegraph company 8re very
like the duties of a railway company-. [Cock-
pyay, C.J.—Any one paying the company a
ressonable price for sending & telegram can
maintain an action in case of mistake ; but the
‘duty is only owing to the sender, uot to the per-
gon to whom it is sent. Supposs 8 person takes
s document to be copied by & Stationer, who
makes & mistake in copying it, could any one else
except the person Who engages the stationer
maintain an sction in case his mistake caused
him some damage?] There are many cases
where the party injured cen maintain an action
oven in & case arising out of contract, though
the contract is not With him, a8 in the case of &
surgical operation. [Lusm, J.—In"that case
there is a consideration on the part of the patient
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(independently of any consideration moving from
some one else) binding the surgeon to show
reasonable care and skill. That consideration
ig the patient’s consenting to allow the surgeon
to operate on him.] But here there is a duty
created by statute to send messages with reason-
able care. [CockBuUrN, C. J.—A duty towards
the sender only.] [Mzrror, J.—Suppose you
send a letter by the mail-train, and it misses its
destination, can the person to whom it is sent
maintain an action against the railway company?]
There a public department intervenes, which
complicates the case. As to the condition, it is
inconsistent with the statutable obligation and
the duty arising out of it. It is, moreover, un-
reasonable. He cited the following cases:—
Peak, v. The North Staffordshire Railway Com-
pany, 10 H of L. cas. 473; 11 W. R. 1023, 32
L. J. Q. B.24: Williams v. The Lancashire and
Yorkshire Reilway Company, 28 L. J., Ex. 8563 ;
MacAndrew v. The Electric Telegraph Company.
17 C. B. 93; Butt v. The Great Western Railway
Company, 1 C. B, 182; Alton v. The Midland
Railway Company, 13 W. R. 918, 84 L. J. C. P.
299; Alidayv. The Great Western Railway Com-
pany, 5 B. & 8.; Godwell v. Steggall, 5 B, N. C.
785; Langridge v. Levy, 2 M. & W. 519; Long-
meid v. Halliday, 6 Ex. 761.

C. Pollock, Q.C. (Hannen with him), was told
that he need only address himself to the second
point, viz., the reasonableness of the condition.
He contended that it was not unreasonable.

Cur. ady. vult.

Nov. 19. Cocrnurx, C. J —We think that we
have not the facts of the case sufficiently before
us to enable us to give judgment on it, and that
it had better be stated in the shape of a special
case. At present, we are with the defendants on
the first point, and think that the demurrer to
those pleas which state the message to have been
sent by third parties is supported, because there
is no privity of contract between the plaintiff aud
the company, It was said that. as the Act im-
posed the duty of sending messages for all per-
8ons, subject to certain couditions, any one
injured by a breach of this duty sustuins an
actionable injury. =But, though it is true. that
this duty is imposed by the Act, yet that is only
towards thoee entitled to have messages sent, and
does not create any obligation towards a person
who is not entitled to have a message sent.
Therefore, on these counts, the defendants are
entitled to our judgment. But, with regard to
the pleas which set up the condition as an saswer
to the action, a twofold questiou arises :—1st,
whether the condition does not cover gross negli-
gence, and is not, therefore, unreasonable ; 2nd,
whether, apart from the question of its covering
gross negligence, it is unreasonable? As to this
it occurs to us that the company is not in the
Pposition of companies which exercise powers
arising out of ordinary rights of property. They
exercise powers granted by statute. The de-
fendants are empowered to erect structures in
solo alieno without the consent of the owners ;
aud then, apparently in consideration of this,
the statute obliges them to keep their stations
opea for all persons desirous of sending messages,
for certain charges, and .subject to reasonable
regulations. The statute having imposed this
duty, which seems to involve that of using

reasonable care, and having, in consideration

thereof, empowered them to make a maximum
charge, they annex a condition, to the effect that]
they shall not be answerable for negligence ; i
other words, that they will not observe due care:
in the performance of a statutable duty. Is thab;
consistent with the statute, as being a Teasonable
regulation? If there was nothing more than B
ordinary contract for the transmission of mes*
sages, there would be the ordinary obligation of
using reasonable diligence. The statute sayd
they shall transmit messages, and it surely must.
be understood that the obligation thus impose

carries with it also that of using reasouable care.
The defendants say they will transmit megeages]
for the maximum charge. hat they wiil not use
reasonable care. I am of opivion that, if the
plaintiff were otherwise entitled to maintnin this
action, this condition would be no impediment t0.
him. But we should prefer to have the faots
stated fully, for then we should be better able t6
determine whether, on these facts, the plainti

is entitled to recover, having reference chiefly to
the condition ; and also whether, supposing the:

company make the maximum charge, the obligsa®

tion of reasonable care does not necessarily
attach to them so that it cannot be evaded by
the imposition of any condition ? The facts had
better be stated in the form of a special case, i
order to enable us to decide these yuestions.

—— ]
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