. =
-

(s i R RS —
B e

23
e T
s
S
5 ¥ MR

g O e
B




* Dominion Law Repor

CITED * D.L.R."

3 COMPRISING EVERY CASE REPORTED
{ IN THE COURTS OF EVERY PROVINCE,
AND ALSO ALL THE CASES DECIDED
IN THE SUPREME COURT OF CANADA
EXCHEQUER COURT, THE RAILWAY COM-
MISSION, AND THE CANADIAN CASES
APPEALED TO THE PRIVY COUNCIL

ANNOTATED

For Alphabetically Arranged Table of Annotations
to be found in Vols. I-XXXVIII. D.L.I.,

See Pages vii-xviii

iy T T N

-

SPE P S .

VOL. 38

B

EDITED BY
C. E. T. FITZGERALD
C. B. LABATT and
I. FREEMAN

b re AN

CONSULTING EDITORS

e E. DOUGLAS ARMOUR, K.C.
? ALFRED B. MORINE, K.C.
§

% TORONTO.
. CANADA LAW BOOK CO., LIMITED
84 BAY STREET

1918




Corrmiaur (Canaoy) 1918, sy R

R Crosurry,

Tononm

SEPRL

A Vs

e

R

o

¥ S




e

=Bl L

CASES REPORTED

IN THIS VOLUME,

Alberta N. W. Lumber Co. v. Lewis
Allen v. Gray

Anderson v. Johnston

\shkanase v. Darlymple

Battle Island Paper Co. v. Molsons Bank

Berlin Interior Hardware Co. v. Colonial  Tuvestment

ask.)
(Que.)
(Que.)
and Loan Co

(Sask

(Sy

Bickerdike v. Canadian Northern Montreal Tunnel and Terminal Co

Bigras v. Tusse

Bonhomme, The King v.

Bouchard v. Sorgius

Buck v. The King

Burritt v, Stone

Butler and MeLorg v. City of S8askatoon

anadian Mortgage Investment Co. v. Cameron

Canadian Sand and Gravel Co. v. The “Keywest”
Carr v. Berg

Care v, Imperial Oil Co,

Christie v. Alberta Rolling Mills Co

Clarkson v. Dominion Bank

Clements v. National Man. Co

Coleman and Toronto and Niagara Power Co., Re
Colleetor of Revenue v. Verret

Conklin v. Dickson

Currie v. Rur. Mun. of Wreford

Cyr, R. v

Dv.B

Delbridge v. Township of Brantford
Devine v, Callery

Doherty v. Canada National Ins. Co
Dominion Chain Co. v. MeKinnon Chain Co
Dominion Creosoting v. Nickson Co.
Douglas v. Mutual Life Assurance Co. .
Dunham v. Marsden

Elliott v. Winnipeg Electric R. Co.
Farmers’ Advocate v. Master Builders’' Co
Farnell v. Parks

Faulkners Ltd., Re

Fontaine v. The King

Franco-Canadian Mtge. Co. v. Greig and Thirlaway

Gabel v. Howick Farmers Mutual Fire Ins. Co
Gardiner v. Muir

(Que.
(Ont.)
(Can. Ex.)
(Can.)
(Can.
(Sask.)

(Can.)

‘an. Ex.)
(B.C
(Sask.)
(Alta
(Ont.)
(Sask.)
(Ont.)
(Que.)
(Ont.)
(Sask.)
(Alta.)
(Ont.)
(Ont.)
(Ont.)
(Sask.)

(Can. Ex.)

(Can.)
(Alta.)
(N.B.)
(Man.)
(Man.)
(Alta.)
...(Ont.)

(Can. Ex.)

.(Can.)
(Ont.)

(Sask.)

643

425
651
647
59
548
240
180
128
682
176
154
188
232
751
65
630
692
516
601
243
677
542
194
345
69
159
24
201
409
17
S84
622
109
139
115



iy Dominton Law Rerorrs.

Gardner v. Holmes
Gazey v. Toronto R. Co
Georgeson v. Moodie
Gillespie v. MeKeen
Ginsherg, Re

Grace v. Kuebler

Grand Trunk Pacific R. Co. v. B.C. Express Co
Gratton Separate School v. Regina Public School
Hamelin v. Newton

Hiram Walker and Town of Walkerville, Re
Hoffman, R. v

Holliday v. Bank of Hamilton

Hudson Bay Co. v, Dion

Jackson v. B.C'. Eleetric R. Co

Johansson v. Cronquist

Kildonan Investments v, Thompson
King, The, v. Bonhomme

King, The, v. Lee

King, The, Buck v

King, The, Fontaine v

he, Leblane v

King, The, Lefebvre v

King, The, Lemicux v

King, The, Noel v

King, The, Ruel v

King, The, Therault v

King, The, Toronto Railway Co. v
Lampel v. Berger

Law and McLean v. Sawyer-Massey
Leblane v. The King

Lee, The King v

Lefebvre v. The King

Lemicux v. The King

Lynch v, Jackson

May v. Hainer

MeDonald v. Sehool Dist. of Earl Grey
MeDougall v. Riordan

\cKee v, Philip

Mererants Bank v, Bush

Miller Morse Hardware Co, v. Smart
Mitchell and Fraser, Re

Mizon v. Pohoretzky

Moke, R. v

Morin, R. v

Morin, R. v

Morrison, R. v

Morse Co-Operative Supply Co. v. Coates
Mullins, R. v

Murphy, Ex parte

Murray and Mahoney, R. v

Noel v. The King X

Northern Shirt Co. v. Clark

«ﬁ

'3
[38D.LR.
(B.CC 156
(Ont 637
(Alta.) 105
(Sask.) 750
(Ont.) 261
(Alta.) 149
(Can 20
(Sask.) 217
(Man.) 743
(Ont,) ]
(Man.)
(Ont.)
(Que.)
(B.C)
(Alta.)
(Can.)
)
)
674
mn
6l
) D86
(Man,) 747
B.C) 198
(Can.) 731
(B.CC 199
(Mask.) 171
Ont W7
Ont 214
(Alta.) 441
Alta.) 617
(Que.) 342
(N.8,) 568 Z
(Sask.) 02 :
N.B.) 3
(N.B)
(Alta.) 395 s
(Can. Ex.) 664 S

(Can. Ex.) 1 4




38D.LR.] Dominton Law Rerorrs

Otto v. Roger and Ielly Ot
Patterson v. Canadian Pacific R, Co Alta
Prentice v. Merricl .
Prest-O-Lite Co. v, People’s Gas Supply Co (‘an
Regina, City of, v. Armour Sask
Rex v. Cyr Alta
Rex v. Hoffman Man
Rex v. Moke Alta
Rex v. Morin Alta
Rex v. Morin (Que
Rex v. Morrison N8
Rex v. Mullins N.B
Rex v. Murray and Mahoney (Alta.)
Rex v. Shatford (N.S,
Rex v. Tansley \lta
Rex v. Van Fleet Alta
Roblin v. Vanalstine Ont
Rosborough v. Trustees of 8t. Andrew's Church Can
Roy v. Canadian Bank of Commeree B.C
Ruel v. The King Can. Ex.)
Satallick v. Jurrett & Redick Sask
Schell v. MieCallum & Vannutter Nask
Sehofield v. Emerson Brantinghiam Tmp. Co Nask
Scown v. Herald Publishing Co. \lta
Shatford, R. v W
Smith v. Brunswiek Balke Collender Co B.C
Smith v. Merchants Bank of Canada Ont
Southby v. Southby Ont.)
Standard Relinnee Mortgage Co. v. Stubbs C'an
Tansley, R. v \lta.
Tennant v. Rhineland (Man.)
Theriault v. The King Can. Ex
Thomas, Ex parte (N.B.)
Toronto, City of, v. Morson Ont
Toronto, City of, v. Quebee Bank Ont.)
Toronto Railway Co. v. The King Imp.)
Union Bank of Canada v. Makepeace Ont
Union Natural Gas Co. v, Chatham Gas Co Ont.)
Upper Canada College v. City of Toro Can
Van Fleet, R. v (Alta.)
Victoria, City of, v. Distriet of Oak Bay (B.C.)
Vietorin, Vaneouver Stevedoring Co. v GUT.P. Coast Steamship Co.
B.C.)
Wade, Re (N.B.)

Whitloek v. Loney (Sask

G68
ING
INS
7Y
(81
Hil
280
1
617
342
S68
625

2
30.

5
J66
339

202

159
119
2
613
63
133
598
3
66
155
321
-TUU
135

168
287






TABLE OF ANNOTATIONS
(Alphabetically Arranged)
APPEARING IN VOLS. | TO 38 INCLUSIVE.

ApMINISTRATOR—Compensation of administrators and

executors—Allowance by Court. . I11, 168
AomiraLry—Liability of a ship or its owners for

necessaries supplied. . .................. I, 450
ApMIRALTY—Torts committed on high seas—Limit of

jurisdiction. . . | S XXXI1V, 8
ADVERSE rossEssioN — Tacking — Successive tres-

passers I VIII, 1021
AGREEMENT—Hiring—Priority of chattel mortgage

over. .. " ‘ X XXII, 566
Auiens—Their status during war XXIIL375
AnmmaLs—At large—Wilful aet of owner XXXII, 397
ArreaL—Appellate jurisdiction to reduce excessive

verdict ; I, 386
Arpear—Judicial discretion—Appeals from discre-

DT o N 111, 778
AprrEAL—Pre-requisites on appeals from mmmnry

convietions SR XXVIII, 153
ArPEAL—Service of nutm- of—'l\('( ognizance XIX, 323
Arcuirecr—Duty to employer X1V, 402
AssiGNMENT—Equitable assignments of choses in

action. ...... X.2717
ASSIGNMENTS FOR CREDITORs—Rights and pom-n of

e veis AN 308

AvuroMoBILES—Obstruction of hu.h\\ 1y by owner. . .. XXXI, 370
BaiLmeNT—Recovery by bailee against wrongdoer

for loss of thing bailed............. I, 110
Banking—Deposits—Particular purpow—Pallure of

—Application of deposit.................. : IX, 346
BiLLe AND NoTES—Effect of renewal of original not(- I1, 816
Binus ANp NoTEs—Filling in blanks. . ............ XI, 27
BiLLs AND NOTEs—Presentment at place of payment XV, 41
Brokers—Real estate brokers—Agent’s authority.. XV, 595
BrokeErs—Real estate agent’s commission—Suffi-
" cienecy of services........................ 1V, 531

BUILDING cONTRACTS—Architect’s duty to «-mployvr X1V, 402
BuiLpiNG coNTRACTS—Failure of contractor to com-
e I, 9
BuiLpiNas—Municipal regulation of building permits ~ VII, 422
BurLpings—Restrictions in contract of sale as to the
user of land.............. FPEE- LS. | 7
Carriers—The Crown as common. . XXXV, 285
Cavears—Interest in land—Land Titles Act—nPri-
orities under.......... ..................... . XIV, 344




viii DomiNion Law Rerorts 138 D.L.R,

Cavears—DParties entitled to file—What interest

essential—Land titles (Torrens system)........ VII, 675
CuATTEL MORTGAGE—Of after-acquired goods. ... ... X111, 178
CuATTEL MORTGAGE—Priority of—Over hire receipt. XXXII, 566
Cuose 1IN actioN—Definition—Primary and second-

Aty oaRIngs I8 IOW. ... inni e X, 277
Corriston—On high seas—- J lllIII of jun\dunun XXXI1V, 8
CorisioNn—Shipping. ... ... . XI, 9

Companies—See C ur]mr.nmm and €' nm]numw
Conrrict or Laws—Validity of common law marriage 111, 247
ConsipEraTION—Failure of—Recovery in whole or

I PRk, vions VIII, 157
CONSTITUTIONAL .LAW—C urpurmI(m\—lurl\th( tion of

Dominion and Provinces to incorporate com-

BRI i ivas en aa R A DR s A RS AR AR XXVI, 294
ConsTITUTIONAL LAW—Power of legislature to confer
suthority on Masters............cc0vv0000... XXIV, 83

CoNSTITUTIONAL LAW—Power of legislature to confer
Jurisdiction on Provincial Courts to declare the
nullity of void and voidable marriages.... . ..... XXX, 14
ConsTiTeTIONAL LAW—Powers of provineial legisla-
tures to confer limited civil jurisdiction on Jus-

tices of the Peace, .....XXXVII, 183

ConsTITUTIONAL LAW-—Property and civil rights—
on-residents in province. . .. ; 1X, 346
CONSTITUTIONAL LAW—Property (l.u s of thv B.N. A

Act—Construction of..... 5 XXVI, 69
CoNTRACTORS—Sub- umn'umrsﬁ\m(u\ uf, umhr

Mechanies’ Lien Aects s IX, 105
ContracTs—Commission of brokers—Real estate

agents—Sufficiency of services. .. IV, 531
Conrtracts—Construction—*“Half” of a lot—Divi-

sion of irregular lot..... 11, 143
ConTrAcTs— Directors contracting with unpnru(lon—-

Manner of . . e ra VII, 111
ConTrACTS—Extras in buil inu: contracts. . .. XIV, 740
Conrtracts—Iailure of consideration—Recovery of

umslvlnmnn by party in default. viawasnna " WAkEs B9

ContracTs—Iailure of contractor to unnphh- \mrl\

on building contract. T . I, 9
Contracrs—Illegality as affec lm;., medies. ... .... X1, 195
CONTRACY Money had and reeeived—Considera-

tion lure of—Loan under abortive scheme IX, 346
Conrtracts—Part performance—Acts of possession

and the Statute of Frauds...... 11, 43
Conrtracrs—DPart performance exe Ilulmy., ‘the Statute

of I'rauds. . R e o B R (o e B R XVII, 534
ConrtracTs—Payment of pnrch ise money—Vendor's

inability to give title............... WLy X1V

ContrACTsS—Reseission of, for fraud . \\\ll




38 D.L.R| TABLE OF ANNOTATIONS.
ConTrACTS—Restrictions in agreement for sale as
to user of land o
ConrtracTs—Right of rescission for misrepresenta-

tion—Waiver..............
Contracrs—Sale of land—Rescission for want of
title in vendor. oA s SRR
ConrtracTs—Statute of Frauds—Oral contract—
Admission in pleading. .
Conrracts—Statute of Frauds—Signature of a party
when followed by words shewing him to be an

agent. . ..., .. .
Conrracts—Stipulation as to engineer's decision-
Disqualification. . ......

ContrACTS—Time of esse nwﬁl qllll'llll!‘ relief

ContTracrs—Vague and uncertain - Specific perform-
ance of .

CONTRIBUTORY NEGLIGENCE
of vessels .

CORPORATIONS AND COMPANIE
ific performance. ™

CORPORATIONS AND ( H‘VII'AN
with a joint-stock company

CORPORATIONS AND COMPANIES—I'ranchises—1ederal
and provineial rights to issue—B.N.A. Act

("ORPORATIONS AND COMPANIES — Jurisdiction  of
Dominion and Provinces to incorporate Com-
panices. . .

CORPORATIONS AND COMPANIES—DPowers and duties
of auditor..........

CORPORATIONS AND  COMPANIEsS— Receivers—When
appointed. . . - i v

CORPORATIONS AND COMPANIEs— Share subseription
obtained by fraud or misrepresentation

Courrs—Judicial discretion—Appeals from  discre-
Honary onders. ... .covvieceeias

Courtrs—idurisdiction—Criminal inform mnn

Couvrrs—Jurisdiction—Power to grant foreign com-
mission B 5 " 4.4

Courrs—Jurisdiction—“View" in eriminal case

Courrs—Jurisdiction as to foreclosure under land titles
registration. .

Courrs—Jurisdi

— Navigation — Collision

-Debentures and spec-

Directors contracting

on as to injunction—I"usion of law

and equity as related thereto..
Courrs—Publicity—Hearings in camera
Courrs—Specifie performance—Jurisdiction over con-

tract for land out of jurisdiction. -
COVENANTS AND CONDITIONS— Lease—C'ovenants for

renewal o ‘
COVENANTS AND CONDITIONS—Restrictions on use of
leased property.

VIl

XX1,
111,
I

11,

XVI,
11,

XXXI,

,614

329
795

636

99

441
164

X1V, 37

VII,
XVl

XXV

Vi

XVIII,

AG\N |
111,

VIIIL, !

XI11,
X,

X1V,

X1V,
XVI,

I,
11,
XI,

364

204

338
97

301

160
769

215
12

10




fu

S L

:

s

SR

R

DomiNioN Law REerorts.

Crepiror's acrioN—Creditor’s action to reach undis-
closed equity of debtor—Deed intended as
mortgugv ............

CREDITOR'S ACTION—Fraudulent (un\l'\mu(s’—lhghl
of creditors to follow profits. . v

CRIMINAL INFORMATION—Functions and limits of
prosecution by this process

CRIMINAL LAW-—Appeal—Who may :I]‘)]-n-ali as parl\ y

P v e
CrIMINAL LAW—Cr. Code. (Can. )—(-rnmuu_ a

—Effect as evidence in the case. . .
CrIMINAL LAW—Criminal trial—Continuance and

adjournment—Criminal Code, 1906, see. 901

CriMINAL LAW-—Habeas corpus procedure. . . .

CRrIMINAL LAwW—Insanity as a defence—Irresistible
impulse—Know ledge of wrong.................

CrimINAL LAW—Leave for proceedings h\ criminal
information. .. ...

CRIMINAL LAW—Ord=rs ‘for further detention on

quashing convictions o
CrIMINAL LAW-—Prosecution for same offences after
conviction quashed on certiorari XX
CriMINAL 1AW — Qu stioning accused person in
custody .

CRIMINAL LAW—Spt |rr|ng m.\t('hcs dls!mgmslu d from
prize fights. .

i . XVIII, 22
CrIMINAL LAW—Ciaming—Betting house offences. . . XXVII, 6

(38 D.L.R.

1, 76
1,811
VIIL, 571
XVIIL, 645
X. 97

(
XTI, 72

I, 287
VIII, 571
XXV, 649
XVII, 126
XVI1, 223

XII, 786

CRIMINAL LAW-—Summary provwdmg-a I‘or obstruct-

ing peace officers. . ...........................)
CRIMINAL L AW -—lrml—ludm s churg“—\hﬂdlrulmn
as a ‘“substantial wrong”-—Criminal Code
O DOUB, 00 BOBD) . ... snovn wvnsanoninis
CriMiNAL LAw-—Vagraney—Living on “the avails of
prostitution. ..............
CriMINAL LAW—What are criminal 'mompu

XXVII, 46

, 103

XXX, 339
XXV, 8

CriMiNAL TRIAL—When adjourned or postponed. ..  XVIII, 223

CrowN, THE —As a common carrier
Cy-pris—How doctrine upplle(l as to inaccurate
descriptions. .........

Damages—Appellate junsdlulon to reduce excessive
verdiet. ..................
Damaces—Architect’s default on bulldmg contract—
BRI 0 5 ey % Saiae 5.0 9 AR R L RS TR &y 58
Damaces—Parent’s claim under fatal accidents law
w=Lond Compboll's AB....... 500005000000
DamaGes—Property expropriated in eminent domain
proceedings—Measure of compensation.........
DeaTH — Parent’s claim under fatal accidents law
—Lord Campbell's Aet.......................
Deeps—Construction—Meaning of “half” of a lot. .

XXXV, 285

VIII, 96

1, 386
X1V, 402
XV, 689
I, 508

XV, 689
IT, 143




38 DLR)] TABLE OF ANNOTATIONS, xi

Deeps—Conveyance absolute "in form—Creditor’s

action to reach undisclosed equity of debtor I, 76
DeramMaTioN—Discovery—Examination and interro-
gations in defamation cases......... " 11, 563

DeramaTioN—Repetition of libel or slander—Liability  1IX, 73
DEeramMaTiON—Repetition of slanderous statements—
Acts of plaintiff to induce repetition—Privilege

and publioation. . ........co0000000 o IV, 572
DeriNtTioNns—Meaning of “h.\lf of a lot r—l.m of

irregular shape . . . I, 154
DeEMurRRER—Defence in lieu of—Objections in point

of law. ... - D e L ST
DerorTATION—E from Canada of British

subjects of Oriental origin. . - e XV, 191
Derositions—Foreign commission—Tuking evidence

B I 5.0 75 v 3 e m g . XIII, 338
Deserrion—From military unit. .. ... .. = - XXXIL 1

DISCOVERY AND INSPECTION—Examination and inter-
rogatories in defamation cases :

DivorcE—Annulment of marriage.

DonaTion—Necessity for delivery and a

chattel. .
E\~!:HEN1'S——RM<-rv mon uf not unpllul in favour of
BRI & 550 0 508 855 b4 AN b 8 R & o ..+.XXXII, 114

EsectMENT—Ejectment as between lrnspas.sc-rs upon
unpatented land—Effect of priority of possessory

acts under colour of title. ... I, 28
Erecrric ranLwars—Reciprocal duties of motormen
and drivers of vehicles crossing tracks. . 1, 783

EMINENT pOMAIN—Allowance for compulsory taking XX VII 250
EMINENT DOMAIN-—Damages for expropriation—Meas-

ure of ('um]xns.mun . 1, 508
EnciNeers—Stipulations in contracts as to e n;.‘lnwr 8

decision. . . . . XVI, 441
Equiry—Agreement to nmrt;..ugu J“(‘ .\(‘(]lllrul prnp-

erty—DBeneficial interest. . ... .. i XIII, 178
Equiry—Fusion with law—Pleading .. . .. X, 503
Equiry—Rights and liabilities of purchaser of land

subject to mortgages. . X1V, 652

Escuear—Provincial l‘lKle in I)mmumn I.uuls = 137

EstorrEL—By conduct—Fraud of agent or employee 0 13
EstoppeL—Plea of Ultra Vires in actions on corporate

S XXXVI, 107
isTopPEL— Ratification of ostomx‘l——Holdmg out as

T R S I, 149
EvipeENcE—Admissibility — Competency  of wife

against husband. ... ........... XVII, 721
VIDENC L—Admls&lblllt)ADIS(‘I‘L(IUH as to commis-

RS VORI o1 s v w0 ok S N K 6N XIII, 338
EvipEnce—C'riminal law «Qu«-stlonmg a('ruwl[nrson

incustody....................... : XVI, 223




xii DomiNioN Law REPORTS. [38 D.L.R.

Evipence— Deed intended as mortgage—Competency

and sufficieney of parol evidence. .. XXIX, 125
IvipENCE—Demonstrative evidence—View of locus

in quo in criminal trial . X, 97
Evipence—Extrinsic—When admissible against a

foreign ]udgln- A R R e - e R 1X, 788
EvibeEncE—F or«uzn common lm\ nmrrug‘- ........ 111, 247

EvipEnce—Meaning of “half” of a lot—Division of

irregular lot. I , 148
EVIDENCE —-U;umon evidence as to h:unlwrmng X111, 565
EvinENce—Oral contracts—Statute of Frauds—Iiffect

of admission in pleading..... o 11, 636
ExecurioN—What property exempl from.:. ...... XVII, 829
Execurion—When superseded by usu.umvnt for

creditors T Py T X1V, 503

EXECUTORS AND ADMINISTRATORS —Compensation

Mode of ascertainment.. ... .................. I11, 168
Exemprions—What property is exempt. ... .. XVI, 6; XVII, 829
FaLse arrest— Reasonable and probable causc

English and French law compared ...... ... I, 56
Fause rrerences—The law relating to. .. .. ... XXXI1V, 521
Fire insurance— Insured chattels —Change of location l. 745
FisHING RIGHTS IN TIDAL WATERs—Provineial power

B0 A s 4 8 Ko b 3w ~XXXV, 28
FoRECLOSURE Mortgage—lle—o;x ning mortgag«- fore-

A P e b e XVII, 89
ForeicN commission—Taking evidence ex juris. . X111, 338
FoRreIGN JUDGMENT—Action upon.......... 1X, 788; XIV,
ForreiTuRE—Contract h"l'il]g time to be of essence

—LEquitable relief..... .. G 2 I1, 464
ForrerrurRE—Remission uf as lo lvzw : X, 603
FORGERRY....oovnessvvesoasscnnssosenss cevn.. .. XXXII, 512
FortruNe-TELLING—Pretended pnlnns\r\ casessdndhVILL, 378
FRAUDULENT cONVEYANCES—Right of creditors to fol-

I s e e Vg LS I, 841
FRAUDULENT l'l{El-FRFNLFb—AﬁSl[znnN‘n(B for credi-

tors—Rights and powers of assignee........... X1V, 503
Gaming—Automatie vending machines. .. XXXIII, 642
Gaming—Betting house offences XVII, 611
Grrr—Necessity for delivery and uccoptanc(- of chattel I, 306
HABEAS CORPUS—Procedure. ..............oovvenn. X111, 722
HanpwriTiNng—Comparison of—When and how com-

DARDOR 50 B0 Y- o2 5 ¢ oo 0 vims a0 s Hrws oinwns XIII, 565

Hicuways—Defects—Notice of i m|ur Sufficiency X111, 886
Higaw ays—Defective bridge—Liability of munici-

IOIRN v v 5105 i s A AR SR A ARSI SR XXXI1V, 589
Hicaways—Duties of drivers of vehicles crossing
ptroot rallway tracks........coo00i00000n00nns I, 783

Hicuways—LEstablishment by statutory or municipal
authority—Irregularities in proceedings for the
opening and closing of highways. . ......... IX, 490




38 DLR) TABLE OF ANNO1ATIONS.

Higunways—Unreasonable user of .
Hussanp axp wirE—Foreign common law marriage
—Validity y ; bl ke 4 B
HusBAND AND WIFE—Property rights between husband
and wife as to money of either in the other’s cus-
SO B N s v i i ad e e as SRR
Hussanp anp wire—Wife's competency as witness
against husband—Criminal non-support :
InvanTs—Disabilities and liabilities—Contributory
negligence of children h
InsuNcTiON—When injunction lies. . ..
InsanNiTy—Irresistible impulse l\nm\lmlu- of \\rung

XXXI, 370

111, 247

XIII, 824
XVII, 721

I1X, 522
X1V, 460

—Criminal law I, 287
INsuraNcE—Fire insurai 00— I..mm- of Imuln)n of

insured chattels > , 745
INTERPLEADER—Summary review of law of, XXXII, 263
JupGMENT—Actions on foreign dgments IX, 788; X1V, 43
JupameENT—Conclusiveness  us 1o future action

Res judicata . " Vi
JupGMENT — Enforecement-—3Sequestration X1V
LanpLorp axp TENANT— orfeiture of lease—Waiver X, 603
LANDLORD AND TENANT—Lease—C'ovenant in restrie-

tion of use of property XI, 40
Lanprorn  AND  TENANT—Lease-—Covenants  for

renewal . I, 12
LaxpLorp AND TENANT—Municipal regulations and

license laws as affecting the tenancy—Quebec

I P I, 219

Laxp T1rrLes  (Torrens system)—C .nn"lt -P: .|rt
entitled to file caveats—*‘Caveatable interests

Lanp 1irLes (Torrens system)—Caveats—Priorities
aequired by filing - 8

Lanp TitLes (Torrens system)—Mortgages—Iore-
closing mortgage made under Torrens system-—
Jurisdietion. . . . ke

Lease—Covenants for rene owal. oo

LieL AND sLANDER—Church matters .

LiBEL AND SLANDER—Ixamination for lllh(()\(l‘\ in
defamation cases. ..................

LIBEL AND BLANDER— I{op(-ntmn—]‘ncl\ of lll\"h‘l[:l-
tion as affecting malice and privilege

LiseL AND sLANDER—Repetition of slanderous state-
ment to person sent by plaintifi to procure evi-
dence thereof—Publication and privilege. . ..

LiBEL AND sLANDER—Separate and alternative rights
of action—Repetition of slander. . .

License—Municipal license to carry on a » business—
Powers of cancellation..................... ‘

Liens—For labour—For materials—Of contractors—
B R g

VII, 675
X1V, 344
X1V, 301

111, 12
XXI, 71

11, 563
IX, 37

1V, 572

I, 533
IX, 411
IX, 105




xiv DomiNioNn Law REPORTs. [38 DLR.

Lamiration or acrions—Trespassers on lands—Pre-
e VIII, 1021
Lorrery—Lottery offences under the Criminal ( ‘ode XXV, 401
Mavicious prosecuTioN—Principles of reasonable
and probable cause in English and French law

COMPATC. . .. vversveeeieieeeeenneeennnnnns I, 56
Mawricious PrRosECUTION—Questions of law and fact—

Preliminary questions as to probable cause. . . .. X1V, 817
MagrkeTs—Private markets—Municipal control.. ... I, 219
MargriaGE—Fore ign common law marriage—Validity 111, 247
Maggriage—Void and voidable—Annulment ... XXX, 14
Maggiep WOMEN—Separate estate—Property rlghls

as to wife's money in her husband’s control . . ... XIII, 824
MASTER AND SERVANT—Assumption of risks—Super-

intendence......................... X1, 106
MASTER AND SERVANT—E .mplu\( r's liability for breach

of statutory duty—Assumption of risk V, 328

MasTER AND sERVANT—Justifiable dismissal—Right
to wages (a) earned and overdue, (b) earned,

but not payable.......... ; VIII, 382
MasTER AND SERVANT—When |n|~ln| liable under

penal laws for servant’s aets or defaults. ... XXXI, 233
MasTeEr AND sSERVANT—Workmen’s compensation

law in len( .............. VII, 5
MECHANICS' LIENS- —l’«-ru'nmg« fund to pmtut sub-

(ontraclors ................... XVI, 121
Mecuanics’ L1ENs—What persons have a nght to

file & mechanics’ lien......................... IX,105

Money—Right to recover back—Illegality of contract
—Repudiation. e e e a e RS Y T Al 195
MoraTorium—Postpone ment of Pay ment Ac ts, con-

struction and applieation. ... ............ N XXII, 865
MorrcacE—Assumption of debt upon a transfer of

the mortgaged premises................... . XXV, 435
MorrGace—LEquitable rlghts on sal(- B\ll)Jt(,t w

DI s 5 5 s s 8 g X1V, 652
Mourrgace—Dis (l.ug. of as re-conveyance TR & & N

MorreaGe—Land titles (Torrens system)—Fore-
closing murtg'n,o made under Torrens system—
Jurisdiction. . 5 Se ek X1V,

A\lou'r(,l\m~]4nnn mun nl' ac tnm lm rvdnn]nmn of, \‘(\\l

MorreacE—Necessity for stating yvearly rate of in-

A P N XXXII, 60
‘\lon'rcz\(}h“l’m\'vr of sale under statutory form . ... XXXI, 300
MorrcaGE—Re-opening foreclosures. ............ . XVII, 89
Mor16AGE — Without consideration — Receipt  for

mortgage money signed in blank. ....... ... .. XXXII, 26

MunicIPAL  CORPORATIONs—Authority to exempt
from taxation...... ’ AA :



38 DLR) TABLE OF ANNOTATIONS, xv

MUNICIPAL CORPORATIONS—By-laws and ordinances
regulating the use of leased property—Private
T I S 1,219
MuniciPAL cORPORATIONS—Closing or opening streets  1X, 490
MuniciPAL  cORPORATIONS—Defective  highway—

T R e XIII, 886
MUNICIPAL CORPORATIONS—Drainage—Natural water-
course—Cost of work—Power of Referee. . ..... XXI, 286
MunicipAL corrOorRATIONS—Highways — Defective—
BRI - s 5655500 05 5ann ha UnREATERS SHGHEAS XXXIV, 589
MunicipaL CORPORATIONS—License—Power to revoke
icense to carry on business................... X, 411
MUNICIPAL CORPORATIONS—Power to pass by-law
regulating building permits.................... VII, 422
NEGLIGENCE—Animals at large. .................. XXXII, 397
NecLiGENCE—Defective premises—Liability of owner
or occupant—Invitee, licensee or trespasser.... VI, 76
NecLiGENCE—Duty to licensees and trespassers—

Obligation of owner or occupier............... I, 240
NecrLicence—Highway defects—Notice of claim... XIII, 886
NecLiGeNcE—Negligent driving, contributory, of

T RN T T e IX, 522
NEGLIGENCE OR WILFUL ACT OR oMIssION—Within the
meaning of the Railway Act.................. XXXV, 481

New TRIAL—Judge’s charge—Instruction to jury in
criminal case—Misdirection as a “substantial
wrong’'—Cr. Code (Can.) 1906, sec. 1019...... I, 103
Parmies—Irregular joinder of defendants—Separate
and alternative rights of action for repetition of
ey R I, 533
ParTies—Persons who may or must sue—Criminal
information—Relator's status.................. VIII, 571
Parents—Application of a well-known contrivance
to an analogous use is not invention. ........XXXVIII, 14
Parents—Construction of—Effect of publication.... XXV, 663

Parents—Expunction or variation of registered trade

R I R XXVIIATL
Parents—Manufacture and importation under Patent

s een s ......XXXVIII, 350
Parents—New and useful combmanons—Pubhc use

or sale before application for patent.......... XXVIII, 636
PatEnTs—Novelty and invention.................. XXV1I1,450
PaTENTs—Prima facie presumption of novelty and

R T e R S e XXVIII, 243
Parents—Utility and novelty—Essentials of... ... . XXXV, 362
PaTENTS—Vacuum cleaners....................... XXV, 716
PERIJURY — Authority to administer extra-judicial

OO 5 s a0 0 N A AR AR R TP AR RN XXVIIL, 122
PreapinG—Effect of admissions in pleading—Oral

contract—Statute of Frauds................... 11, 636

8—38 D.L.R.




Sy s TR

R e

xvi Dowminion Law Reports. 38 D.LR.

PreApING—Objection that no cause of action shewn

—Defence in lleu of demurrer................. XVI, 517
PLEADING—Stat of defence—Specific denials

T X, 503
PrincipAL AND AGENT—Holding out as ostensible

agent—Ratification and estoppel. . I, 149

PRINCIPAL AND AGENT—Signature to ‘contract fol-
lowed by word shewing the signing party to be

an agent—Statute of Frauds.................. 11, 99
PriNcIPAL AND SURETY—Subrogation—Security for

guaranteed debt of insolvent.................. VII, 168
Prize riGHTING—Definition—Cr. Code (1906), secs.

e T R L XI1I, 786
PROVINCIAL POWERS TO GRANT EXCLUSIVE FISHING

R o i e XXXV, 28

PusLic poLicy—As effecting illegal contracts—Relief X1, 195
REAL ESTATE AGENTS—Compensation for services—

ALY OBUIINANE . - 5 nc 00550 d06shnssasonnis 1V, 531
Receipr—For mortgage money signed in blank.. .. . XXXII, 26
Receivers—When appointed...................... XVIII, &

REDEMPTION OF MORTGAGE— Limitation of aetion..XXXVI, 15
ReNEwAL—Promissory note—Effect of renewal on

RN .+ i eossan s s nnsannis sanamsnas 11, 816
RenewaL—Lease—Covenant for renewal........... 111, 12
SaLe—Part performance—Statute of Frauds. ....... XVII, 534
ScrooLs—Denominational privileges—Constitutional

BRI 5 145525 603 00808 safs0sRnan apbbsn XXIV, 492
SequesTRATION—Enforcement of judgment by...... X1V, 855
SurppiNG—Collision of ships...................... XI, 95
SurppiNG—Contract of towage—Duties and liabilities

T I R IV, 13
SuippiNG—Liability of a ship or its owner for neces-

I i o205 ARS8 SRR AR AR RS S 1 450
SuanpeEr—Repetition of—Liability for............. IX, 73

SuanpER—Repetition of slanderous statements—Acts
of plaintiffi inducing defendant’s statement—
Interview for purpose of procuring evidence of

slander—Publication and privilege............. IV, 572
Soricirors—Acting for two clients with adverse inter-

R T e V, 22
SpeciFic  PERFORMANCE—Grounds for refusing the

DO s it e e T e Ry AR VII, 340
SpeciFic PERFORMANCE—Jurisdiction—Contract as to

lands in a foreigncountry..................... 11, 215
SpeciFic PERFORMANCE—Oral contract—Statute of

Frauds—Effect of admission in pleading....... 11, 636
SpeciFic PERFORMANCE — Sale of lands — Contract

making time of essence—Equitable relief....... 11, 464
SPECIFIC PERFORMANCE—Vague and uncertain con-

BIIIIE - 52 0 e A 00 St AR N AR G R AT G XXXI, 485

SpeciFic PERFORMANCE—When remedy applies




- ———

38 DLR] TABLE OF ANNOTATIONS. xvii

StaTUTE OF FRAUDS—Contract—Signature followed by
words shewing signing party to be an agent. . . .. II, 99
StaTUTE OF FRAUDS—Oral contract—Admissions in

T e M e PR T e I el 11, 636
STREET mu,wu s—Reciprocal duties of motormen and
drivers of vehicles crossing the tracks.......... 1,783
SusBroGATION—Surety—Security for guaranteed debt
of insolvent—Laches—Converted security. .. ... VII, 168
SummaRrY convicTioNs—Notice of appeal—Recog-
T T R R S S ol XIX, 323
Taxes—Exemption from taxation................. XI, 66
Taxes—Powers of taxatlon——Compeumcy of provinee IX, 346
Taxes—Taxation of poles and wires. .............. XXIV, 669
TeNpER—Requisites. ............................. l, 666
Time—When time of essence of contract—Equitable
relief from forfeiture......................... 11, 464
Towace—Duties and liabilities of tug owner....... v, 13

TrapE-MARK—Distinction between Trade-mark and
Trade-name, and the rights arising therefrom. XXXVII, 234
Trave-MARK—DPassing off similar design—Abandon-

T O RN e BRSO L e P XXXI, 602
TrADE-MARK—Registrability of surname as. . ..... . XXXV, 519
TrADE-MARK— Trade-name—User by another in a non-

competitiveline. ............................. 11, 380
Trespass—Obligation of owner or occupier of land to

licensees and trespassers...................... I, 240
Trespass—Unpatented land—Effect of priority of

possessory acte under colour of title........... I, 28
Tluu—Prellmm;ry questions—Action for malicious

DO = s v 2 5y s 4 ek 0.8 A o 5.k £ 08 XIV, 817
TriaL—Publicity of the Courts—Hearing in camera.. XVI, 769
Tuas—Liability of tug owner under towage contract . Iv, 13

Urrra Vires—In actions on corporate contracts. . AXXXVI, 107
Unrair compETITION—Using another’s trademark or

trade name—Non-competitive lines of trade. ... 11, 380
VENDOR AND PURCHASER—Contracts—Part perfor-

mance—Statute of Frauds.................... XVII, 534
VENDOR AND PURCHASER—Equitable nghu on sale

subject to mortgage.............co00tieniiann XIV, 652

VENDOR AND PURCHASER—Payment of purchase money
~—Purchaser’s right to return of, on vendor’s

inability to give title......................... XIV, 351
VENDOR AND PURCHASER—Sale by vendor without

title—Right of purchaser to rescind............ II1, 795
VENDOR AND PURCHASER— Transfer of land subject

to mortgage—Implied covenants. . . XXXII, 497
VENDOR AND PURCHASER— When remody “of lpe(:lﬁc

PUBORINEDOD SRIIIE. s co.0 5000 vwseainigonns I, 354

View—Statutory and common law latitude—Juris-
diction of courts discussed.................... X, 97




xviii Dominion Law Reroats. (38 D.LR.

Wages—! t to—Earned, but not payable, when.. VIII, 382
War forfeiture of fease....................
WILFUL ACT OR OMISSION OR NEGLIGENCE— Within the

meaning of the Railway Aet.................. XXXV, 481

distributive scheme by codicil
WiLrs—Words of limitation in
Wirnesses—Competency of wife in crime committed

by husband against her—Criminal non-support
¢ T T T XVII, 721
Wirnesses—Medical expert .................. XXXVIII, 453

WORKMEN'S COMPENSATION—Quebec law—9 Edw.

VIL (Que.) ch. 66—R.8.Q. 1909, secs. 7321-7347 VII, 5




DOMINION LAW REPORTS

NORTHERN SHIRT Co. v. CHESTER E. CLARK.
(Annotated.) CAN.
Ezchequer Court of Canada, Audette, J. December 20, 1917. Ex. O

Parenrs (§ IT B—15) —Invention—CoMBINATIONS.
The application of a well-known contrivance to an analagous purpose is
not invention and is not good ground for a patent.

T.J. Murray and E. K. Williams, for plaintiff. Statement

Russel S. Smart, for defendant.

AUDETTE, J.:—This is an action to impeach or annul patent of ~ \udette,J.
invention, No. 166,462, for “an alleged new and useful improve-
ment in methods of producing overalls” granted to the defendant,
who, by his statement in defence, avers the letters patent in ques-
tion is valid and in full force and effect. Further, the patentee by
way of counterclaim, alleges the plaintiff has infringed the said
letters patent and concludes by asking that his patent be declared
good and valid, with the usual conclusions for damages, of an
account of profits and for an injunction to restrain the plaintiff
from mak ng, using or selling the invention claimed by the letters
patent.

The defendant’s petition for the grant of the letters patent is
dated June 5, 1915, and appears to have been received at the
patent office on July 10, 1915.

The letters patent bears date December 7, 1915, and on
February 20, 1917, the defendant filed,.in the patent office, at
Ottawa, a disclaimer alleging that
through mistake, accident or inadvertence, without any wilful intent to de-
fraud or mislead the public, he has, in the specifieation, elaimed that he was
the inventor of a material or substantial part of the invention patented, of
which he was not the inventor, and to which he had no legal right.
Therefore disclaiming that part of the invention patented as
claimed in claims 1, 2, 3, 4, 5, 6, and 7 of the specifications to the
said letters patent.

The letters patent as they stand to-day are exclusive of the

first 7 claims, and therefore are in respect of the following claims:—

(8) The method of mnnlru«-li;m the side opening in overalls between the
front and back legs which consists in slitting the front leg and then applying
a band on the edges of the slit,

1—38 p.L.R.
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(9) The method of construeting the side opening in overalls between the
front and back legs which consists in slitting the front leg in advance of the
seam connecting the front and rear legs and then applying a protective band
on the edges of the slit.

(10) The method of construeting the side opening in overalls between the
front and back legs which consists in slitting the front leg in advance of the
seam connecting the legs, applying inner and outer bands on the edges of the
slit and finally sewing, in a single operation, the bands together and to the
trouser legs by parallel rows of stitches.

(11) The method of constructing the side opening in overalls between the
front and back legs which consists in vertically slitting the front leg at the
top in advance of the seam connecting the trouser legs, opening up the slit
to bring the edges thereof in a straight line, then applying a protecting band
on the edges of the opened up slit and finally sewing the band to the edges of
the slit.

(12) The method of construeting the side opening in overalls between the
front and back legs which consists in vertically slitting the front leg at the
top in advance of the seam connecting the trouser legs, opening up the slit to
bring the edges thercof in a straight line, applying an inner and an outer band
on the opened up edges of the slit and finally sewing, in a single operation and
with parallel rows of stitches, the edges of the bands together and to the edges
of the slit,

(13) As a new article of manufacture, an overall having a side seam passing
from top to bottom of the trouser leg and a side sliv in advance of the seam.

(14) As a new article of manufacture, an overzll having a side slit in ad-
vanee of the side seam connecting the front and back legs,

(15) As a new article of manufacture, an overall having the front and back
legs connected by a side seam passing from top to bottom of the legs and
provided, further, in the front legs and at the top with side slits.

(16) As a new article of manufacture, an overall having the front and back
legs conneeted by a side seam passing from top to bottom of the legs and
provided, further, at the top, with side slits located in advance of the leg seam
and having the edges of the slit suitably bound with a protecting band.

The patentee testified that in the spring of 1914, he was called
over to the office of the Eaton Co. Ltd., and shewn an overall,
manufactured by a competitor in the trade, which carried a
continuous side facing in the opening put on by a single needle
machine, and was asked to duplicate the garment. He refused
to duplicate this garment (a sample of which is marked as ex.
No. 8) at the same price he was then selling his own overalls,—
he believed some extra charge should be made as he thought it
involved extra cost over and above what he was manufacturing
and selling his overalls at the time. From that time on, he says,
“I tried to scheme out some way of overcoming the difficulty in
cost of producing a garment with a continuous side facing on the
side seam.” At that period he was not using the continuous side
facing but a two-piece side facing tacked at the bottom of the
vent, but not continuous clear across the bottom of the opening,
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He had not so far tried the operation of sewing the facing on
the vent with a double needle machine, because he says, he thought
it was impossible owing to the thickness of the cloth at the bottom
of the opening, so he conceived the idea of moving the seam back
one inch and leaving the opening in the same position as before—
and that is what is all through called a slit in advance of the seam,
involving making—after the garment has been sewn from the
bottom to the waist band—an opening or slit in the same place
where the former opening and seam were—thus taking away the
extra surplus thicknesses of cloth from the bottom of the opening.

In September, 1914, he started manufacturing this alleged new
garment as deseribed in the patent. He filed in the patent office
his petition for a patent on July 10, 1915, and obtained his letters
patent on December 7, 1915.

On the other hand, some time in January, 1915, witness Me-
Kelvie was approached by witness Foster, who was anxious to
push his trade, and who endeavored to convince McKelvie to
purchase some double needle machines. At the time the plaintiff
was using a narrow gauge two needle machine in the manufacture
of shirts, in sewing the facing on the slit of the cuff. Witness
Foster represented to witness McKelvie that a saving would be
accomplished by using a two needle machine of the proper gauge,
in thereby making the operation at one time instead of twice
on the back band (that part disclaimed by the patentee) and on
the continuous side facing, with a proper folder. On witness
Foster representing that, with a double needle machine, the
continuous band on the slit could be thus sewn in one operation,—
witness McKelvie interjected, he thought the thickness of the
material at the bottom of the vent would not go through the
folder. However witness Foster, who was familiar with the
making of shirts, asked him to go down to the shirt department
of their factory to demonstrate on a double needle machine which
was in use in the factory for shirts. In thus experimenting on
this machine they encountered difficulty in crossing over a seam

on that machine. The folders were too close together (p. 89),—

they being made that way for finer material, such as shirt material.
He then took off two screws which held the folders, and inserted
a piece of cardboard between them thus separating the folder a
little more, and then ran the overall material through. He had
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thus relieved the folder which then allowed the material to pass,
which it did not do before,—and regarding the facing, it was then
suggested putting it off the seam, not directly upon the seam, but
to one side or another, the same as a placket on a shirt—that is,
having a seam and making a continuous facing. The witness
further adds, it was because he was familiar with the manufacture
of shirts he suggested it could be put forward or back of the seam,
as in shirt sleeves.

Somewhere about in June, 1915, witness McKelvie went over
to Minneapolis and bought two of those double needle machines
and received them at Winnipeg some time in the following July,
when he at once applied himself to the manufacture of overalls
therewith. He first manufactured a two-seam overall, as ex. “P,”
with a continuous side piece put on the seam with a double needle
machine.

Not being satisfied with the first attempt on account of the
thickness of the material, his second attempt was to run the seam
up to the band, make an opening in front of the seam and in doing
s0 really took the idea, as he says, from the shirts we were man-
ufacturing.

Then in the third attempt, he ran the seam right up to the
band and made a slit at the back of the seam,—when, however,
he finally decided to place the slit in front of the seam. And in
doing so, again he says, that idea of putting the slit other than on
the seam, he obtained from the knowledge of what he had done on
shirts following up witness Foster's suggestion.

Then the plaintiff began manufacturing, but without taking
any patent and in the fall of 1915, in September or October, the
plaintiff received a notice similar to ex. “8,"” advising them as

follows:—
The Northern Shirt Co. September 2nd, 1915.

It has come to our notice through reliable channels that some of the manu-
facturers in Canada are contemplating manufacturing an overall similar to
one we have marketed.

We take it that it is not their intention or desire to infringe our rights,
and that you are possibly not aware that we have protected our improved
garments by patent application,

We accordingly desire to advise you that it is our intention to protect
ourselves in every way possible in this matter, and we trust that this adviee
may guide any facturer who plates copying our improved gar-
ment.

A copy of this letter was sent to Western King Mfg. Co.,
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Leadley Mfg. Co., Monarch Overall Co., Western Shirt & Overall
Co., Canadian Shirt & Overall Co.

Following this notice the present action was instituted asking
for the cancellation of the defendant’s patent as above set forth.

Under the Canadian Patent Act, =. 7, a patent may be granted
to any person who has invented any new and useful art, machine,
manufacture or composition of matter; or any new and useful
improvement therein, which was not known or used by any other
person before his invention thereof and which has not been in publie
use or sale with the consent or allowance of the inventor thereof,
for more than one year previously to the application for the patent.

Therefore in so far as relating to the present case the subject
matter of the letters patent must be a manufacture that must be
new, useful and involving ingenuity of invention. There must be
anew art. “The primary test of invention, and the question as to
whether there has been invention is one of fact in each case.”

And as was said in the British Vacuum case, 39 R.P.C. 209,
different minds may arrive at different conclusions on the point
as to whether or not there has been invention. In the present
case, however, we must enquire whether the alleged combination
imply invention and whether the result therefrom has not been
anticipated. Commercial success as contended in this case is not
a test of invention, although it may be of usefulness. Can it be
said that the patentee practically brought on a new result, even
if his overall is compared with ex. 8 the one shewn him by Eaton
& Co.? A more than doubtful matter.

Counsel for the defendant contends that the combination
covered by the patent is composed of the three following ele-
ments: 1. Continuous seam running from top to bottom of garment.

2. Slit in advance of the seam. 3. Continuous facing put around
slit.

All and each of thege three devices, I may say, were old, and
the question is whether this combination involved ingenuity of
invention, and actually produced something that was new and
involved invention.

When the patentee was examined the following evidence was
adduced :—

When making some explanation he was asked:

Q. His Lorosuir:—You did not really change the pattern of the overall

NORTHERN
SHirT
Co
v.
Cresten
E. Crark

Audette, J.




DomiNioN Law REPORTS. (38 D.L.R.

(No. 8) as it was turned out, but you did change what I may call the internal
distribution of the seams? A. Yes.

Q. His Lorpsnrp:—As it was before, excepting the seams were in a difier-
ent position? A. As it was before, excepting the seams were in a different
position.

Therefore it is clear we had in the trade before the patent was ever
thought of, a two-seam overall, like ex. No. 8, which carried a
continuous side facing in the opening, but put on with a single
needle machine. True it was not sewn with a two needle machine,
but what of that. There was no slit in advance of the seam, but
after all the practical result, with whatever difference or change
there existed, resided only, as patentee himself states, in the
internal distribution of the seams. Is it conceivable that one can
claim ingenuity of invention for so changing the seam in a garment?
Can there be invention after all if these devices claimed in the
combination were old and that both functions and result had
all been used in other garments?

And what is the paramount feature of the overall, in common
with ex. No. 8—what is its most beneficial feature, if not the
continuous side facing which is not claimed by the patent and yet
relied upon by counsel. The defendant put in the witness box a
commercial traveller named Jamieson who was sclling the defend-
ant’s overalls covered by his patent,—and at p. 110 he is asked:—

Q. Just tell me your experience in the sale of that overall? A, Well, my
experience was in selling the overall that the talking point of the overall, the .
thing that helped to sell it, was the continuous side facing on the overall. & Per
It was the talking point—perhaps it did not have anything to do with the isn

wearing of it—but it helped to sell the overall. That has been my experience 323
since I started to sell the overall. 1

Then at p. 111, after detailing his success in o selling the over-

all, he again says, that this very overall had to do with thissuccess: i
‘“‘Because the continuous side facing on the overall was certainly feal
a talking point forme . . . I sold the goods on the strength facl
of the continuous side facing.” . his

All of this evidence on behalf of the defendant again sets out i
that the conspicuous feature of the overall was the continuous of a
side facing which he was not formerly manufacturing, but whi
which he had seen in ex. 8, shewn him by the Eaton Co., and which ::::
had been in existence and manufactured for years before the faci
patent. The internal distribution of the seams had nothing to do (3) 1
with the selling and disposing of the goods; but it was the contin- :’::

uous side facing which is not part of any of the subsisting claims cost
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of the patent and which the defendant himself, when heard as a
witness, declared he did not invent the continuous side facing and
obviously enough since it was in evidence long before he obtained
his patent.

That would therefore establish that what is claimed as con-
stituting invention—such as the slit in advance of the seam--was
not of any importance or benefit in the garment as a whole when
placed on the market for sale, and again as a whole did not prac-
tically produce a new result as distinguished from ex. No. 8, since
that in shewing the merit of their product for the purposes of sale it
was, as it had been established by the patentee’s evidence, relied
upon the continuous side facing and not on the slit in advance of
the seam, and if the merchants bought on the strength of the
continuous side facing alone, how could one expect that the com-
mon labourer buying an overall would look to the slit in advance
of the seam? And after all comparing exs. 8 and E, both two-seam
garments, with in one case the slit on the seam and with the other
the slit in advance of the seam—do they not both effect the same
purpose? The continuous side piece whether put on the slit with
a single needle machine or with a double needle machine, effects
the same purpose or the same function. That is, it reinforces the
opening, the great and advantageous feature, the talking point
for the sale of the garment. Both fulfilled the function as in the
Pencil case. And a large sale of the product of a patented process
is not in itself a proof of utility, Hatmaker v. Nathan, 34 R. of P.
323. And the patentee really claims his patent is for a combina-
tion in manufacture and the process of turning out the manufac-
tured article.

However, it would appear the patentee claims, as another
feature of his patent in his method of constructing an overall,—in
fact as its principal object “the saving of time and labour.” In
his specification he says:—

The present invention is wholly directed towards a method of construction
of overalls which has as its principal object the saving of time and labour
which allows the overalls to be produced at less cost than has heretofore been
possible. In earrying out my invention I make three distinct changes in the
construction of the ordinary overall: (1) one being in connection with the side
facing; (2) another being in connection with the attachment of the apron;
(3) and the other in ion with the attach of the back band. Here-
tofore in sewing these parts, several operations have been required which

rendered the construction expensive. With my method of construction, the
cost of assembling is cheapened.
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Taking into consideration that all that which is elaimed by
numbers 2nd and 3rd above recited, and all that is contained in
claims 1 to 7, have been disclaimed, does not all that is claimed
“in respeet of what heretofore in sewing these parts, several oper-
ations have been required which rendered the construction ex-
pensive. . With my nmethod of construction the cost of assembling
is cheapened "—as well as other claims made in the specification,
in respect of, when using the double needle machine, only one
operation being required when a second operation was formerly
required and others— does it not equally apply as well to what
has been diselaimed as to what is still elaimed in the remaining
claims? If vo, then all of what has been diselaimed has necessarily

heen given to the publie and could not again or still be elaimed in
the remaining elaims Nos. 8 to 16: Copeland-Chatterson Co. v.
Paguette, 10 Can. Ex. 410, 38 Can. S.C.R. 451. The diselaimer
under the statute becomes part of the original specifieation
(Patent Act, 5. 25 (2)).

The patent is “for an alleged new and useful improvement in
the methods of producing overalls.”  Subsequent to the granting
of the patent the patentee has diselaimed elaims Nos. | to 7
inclusively.  The patentee now claims the produet of his patent
for the overall as the result of combining all the elaims which are
left.  No one of the claims still remaining valid in the patent would
by itself be sufficient to produce the complete overall which is
manifestly what the patentee is aiming at. The invention is the
result of obtaining a complete overall by the process deseribed in
the patent. The case is something like Hunter v. Carrick, 10 A.R.
(Ont.) 449, 452; 11 Can. S.C.R. 300.

The patent is an indivisible grant and if some of the claims
are incomplete, defective or bad, subject to the provisions of see.
29 of the Patent Act, the patent cannot be sustained. Cropper v.
Smith, 26 Ch.D. 700; Hunter v. Carrick, supra.

The method of producing overalls, as claimed by the patent,
cannot be exclusively found within the four corners of any of the
remaining claims of the patent. For instance, elaims 9 and 10,
standing by themselves, are absolutely invalid, they require other
elements to be added to the construction in order to make an
effective claim.

And this is not a case where the judicial diseretion of the court
should be used to diseriminate as contemplated by s. 29.
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The fact of being enabled with a double needle machine to do
in one operation what a one needle machine had to do in two, is
no innovation. The advantage resulting in using the double
needle machine and which consists in saving labour and increases

produetion is not new, it having been in use for over 35 years.
And that very advantage which is claimed in respect of the re-
waining elaim was also claimed in respeet of the disclaimed
claims—and indeed, if any one could claim such advantage or
henefit in its abstract operation, would it not be the inventor of
the machine, instead of the one who is making use of the machine?

Moreover, it is established by witness Jacob's testimony that
come years tgo his company was manufacturing (ex. “A") a one-
seam overall with continuous side facing or band (a lining and an
upper) sewn in one operation with a two needle machine, fed on
the folders—and no claim, in the patent, is necessarily or specifie-
ally made for a two-seam overall, but it is for an overall generally.

It may also be casually mentioned that plaintifi’s counsel,
at the trial, pleaded insufficiency of the specification, contending
that as the patentee testifiedd it was impossible to produce the
gurment without possessing the art of cutting; that it was necessary
to take an inch off one side and put it on the other; that it was
necessary to move the seam back to get the slit in the vent where
it was wanted; therefore, in other words, that that second process
was not disclosed in the specification.  That it was something
which the patentee kept to himself, and that without which the
patented garment could not be manufactured. That as the mov-

ing an inch back did not appear in the specification, an ordinary
workman taking the specification, could not on the patentee’s
own shewing, produce the garment that he claims he produced.
In other words, the contention is no sufficient directions are given
to obtain the deseribed result.

Coming now to the claim in respect of the slit in advance of
the seam it is clear on the evidence before the court, it had been
in use in garments such as shirts long prior to the patent in question
in this case, and would have undoubtedly suggested itself to any
housewife, or to any person of ordinary skill and knowledge of the
subject, when encountering bulky thicknesses of cloth.

Referring to the evidence of David Hepton, heard on commis-
sion, it will be scen that he was a foreman cutter at Seibert & Co.,

CAN.

Ex. ¢

NORTHERN

NHIRY
‘o
L5

Cupsren

Cranw

Audette, J




2 R T

-
A
|
il
§

10

CAN.
ix. C.
NORTHERN
SHIRT
Co.

o
CHESTER
E. CLARK.

Audette, J.

DominioN Law Rerorts. |38 D.L.R.

in 1910 or 1911, and that witness, besides explaining the operation
in respect of the continuous side facing, is very illuminating also
on the question of the slit in advance of the seam, as he established
clearly that while it was not in use in an overall, that it had been
in full use with shirts.

The following parts of his testimony are very enlightening,
viz.:

Q. If you were going to cut the garment (ex
patterns that have been used for garment (ex. 1D A Yes. Q. Would
you have to make any change in the patterns to produce “E"? A, No.
Only with the slit.  The balance of the pattern would not be altered. Q.
Just tell us what you would do with the slit, what change would be needed?
A. There is no change whatever. The pocket is merely moved forward;
that is the pocket at the corner of the opening.  The seam in ex. “E" is run
right up to the band. Q. How would that affeet the position of the pocket?
AL It would mean the advancing of the pocket in front of the seam. Q. Why
was it advanced? A, It is the same as used in shirt sleeves.

After stating the two needle machine could not be used in
sewing the continuous side facing on the seam on account of the
thickness of the cloth at the bottom of the opening, he is further
asked :-

Q. As a practieal cutter, taking the garment, ex. *1," could you alter the
position of the slit so that it would open off of and in advance of the seam
without making any change in your pattern, except to move your pocket an
inch or two necessary to bring it away from the seam? A. Yes, you can do
that.

Q. Now, Mr. Hepton, as a practical eutter if you came to apply the con-
tinuous side piece on the seam with a two needle machine and found as you
have stated that you would have too large a bulk of cloth, what would you
do? A. T would have to do just as inex. “E.”” 1 could not advance it back
on account of the seam being in the way of putting the hand in the pocket.
Q. Now you did a few moments ago, if I understand you correctly, refer to the
opening in the sleeve of a shirt.  Does the opening in the sleeve of a shirt bear
any similarity to the overall which we are now discussing?. A Nearly all shirts
have the continuous band opening on the sleeve. Q. Just explain how you
cut the sleeve of a shirt that has the continuous band on the seam? A, As
a rule it is moved similar to ex. “E.”  The opening in the sleeve is moved
from the seam to wherever you eare to put it, so as to bring the opening
on a line with the little finger.”  Just asonex. “F."”

Q. What is the objection to the piece coming where the opening is? A,
It is on account of the two needle operation on this continuous band on the open-
ing. . Why could not the two needle operation be used on the continuous
side piece on the opening if the piece inserted eame in at the same place? A
Because the material is too bulky. The continuous side piece is fed through
folders and a seam would interfere with the flow of the material through the
folder. E .

From this, perhaps over-lengthy, extract, it appears clearly
that there was nothing new, when the patentee applied for his
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patent in the operation of a slit in advance of the seam in sewing a
continuous band on the vent or any kind of opening in a garment.
That the same process or operation had long been in use in the
manufacture of such garments as shirts, and that what the patentee,
a person as familiar with the manufacturing of shirts as with over-
alls, has done was only to adopt without invention the old contriv-
ance of a similar nature in the manufacture of overalls. The
adaptation of an old function or contrivance to a new purpose is
not invention—there is no subject matter when no ingenuity of
invention has been exercised, Terrell, p. 38.

The same contrivance has also been in use for a number of
years in the sewing of a placket on the front part of a shirt; and
it is contended by witnesses it was also used in a petticoat, and
this slit in advance of the seam also appears in some of the Awerican
patents filed of record and more especially in ex. V4.

The case of Abell v. McPherson, 17 Gir. 23, 18 Gr. 437, abund-
antly confirms my views concerning the present patent. The head-
note in that case reads as follows:—

The plaintiff had obtained a patent for an improved gearing for driving the
eylinder of threshing machines; and the gearing was « considerable improve-
mient; but, it appearing that the same gearing had been previously used for
other machines, though no one had before applied it to o threshing wachine

it was held (affirming the decree of the Court below) that the novelty was
not sufficient under the statute to sustain a patent.

And using the very words of Mowat, V-C., in the conclusion of
his judgment, it must be said that the use of the slit ete., in an
overall, similar to that one on a shirt “is thus an old and well
known contrivance, applied to an analagous purpose (on an overall
instead of a shirt) and the settled rule is that such an application
cannot be patented.”

Again in the case of Harwood v. G.N.R. Co., 11 H.L. Cas. i34,
11 E.R. 1488, it was held that:—

A slight difference in the mode of application is not sufficient, vor will it
be sufficient to take a well known mechanical contrivance and apply it to o
subjeet to which it has not been hitherto applied.

The transfer of a known thing from one use to another, or to
an analagous use is not a good ground for a patent. Nee also
Bush v. Foz, 9 Ex. 651; and Brook v. Aston, 8 El. & Bl 178, 120
E.R. 178. !

The saving of labour and expense, and the production of «
new and useful result cannot alone support a patent; there it
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be some

290.

invention” was held in Waterous v. Bishop, 20 U.C.C.P.

And in the present case the conflicting evidence on the question
ol co=t of manufacture could not be satisfactorily used in support
of the patent. It would under the evidence be practically impos-
sible to aseertain which mode of manufacturing cost more. The
placing of known contrivances to a use that is new, but analagous
to the uses to which they had been previously put, without over-
coming any fresh difficulty, is no invention. Re Martens’ Patent,
31 R.P.C. 373; Layland v. Boldy & Sons, 30 R.P.C. 548,

There is no patentable invention where the peculiar structure necessarily
resulted from the fact that the patentee wanted to eombine certain old ele-
ments and a person skilled in the art would naturally group the elements in
the way the patentee adopted: Eagle Lock Co. v. Corbin Cabinet Lock Co., 64
Fed. R. 780

And there is no invention in applying to the making of undershirts a
peeuliar stiteh and method of putting together already well known in the
making of eardigan jackets: Dalby v. Lynes, 64 Fed. R. 376.

See also Wisner v. Coulthard, 22 Can, 8.C.R. 178; Carter v.
Hamilion, 23 Can. 8.C.R. 172; Nicholas on Patents, p. 23; Saxby
v. Gloucester, 7 Q.B.D. 305; Reikman v. Therry, 14 R.P.C. 114,
116; Penn v. Bibby, 1.R. 2 Ch. App. 127; and Kemp v. Chown,
7 Can. Ex. 306.

And in Blake v. San Francisco, 113 US.R. 682, Wood, J.,
delivering the opinion of the court, says:—

It is settled, says Gray, J., that the application of an old process, or
wachine, to a similar or analogous subject, with no change in the manner of
application, and no result substantially distinet in its nature, will not sustain a
patent, even if the new form of result has not been before contemplated.

I have had the advantage in the course of the trial, at the
request and in company of counsel for both parties, of visiting
the plaintifi’s factory, and seeing and viewing the one needle
machines, and two needle sewing machine and folders in question,
and to witness the process of manufacturing the principal parts
of overalls in question in this case.

Does not, in the result, the problem of this patent resume
itself in manufacturing two-seam overalls with a continuous band,
or side facing, sewn, with a double needle machine, on a slit in
advance of the seam?

Two-seam overalls are old. The continuous band or side
facing in an overall—one-seam and two-seam overalls is not new,
nor is it claimed by this patent. The sewing of the continuous
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band with a two needle machine is an operation which might
properly be the subject of a claim by the inventor of the sewing
machine, but not, as far as I can see, by the one using the machine.
Then there remains the slit in advance of the seam; but the slit
in advance of the seam has been anticipated in shirts and other
garments—though no one, so far as the evidence discloses, had
applied it to an overall— and following the case of Abell v. McPher-
son, supra, I am of the opinion that the novelty of using it on an
overall did not evolve invention or ingenuity of invention and is
not sufficient under the statute to sustain the patent. What the
defendant did was to apply a well known contrivance to an an-
alogous purpose—to an overall instead of to a shirt. Why then
should, at this stage of the art, the public be deprived, by monopoly
founded on unmeritorious grounds, of a device or contrivance well-
known in the past, and for which none ever dreamt of asking a
patent, and which, again repeating myself, any housewife or
person of ordinary skill and knowledge of the subject would have
readily solved.

The patent is made up of a group of well-known old devices
and contrivances, the result of which had long been anticipated
on analagous garments, and discloses no invention. No new re-
sult is obtained from the patent, save perhaps the display of a
function in an overall which was in existence in other garments
before and was thus anticipaio«l.

The mere carrying forward or the entended application of the
original thought—the slit in advance of the seam—from a shirt
to an overall, doing substantially the same thing in the same man-
ner by substantially the same means even with better results, is
not such invention as will sustain a patent. The patent does not
possess any element of invention. It does not involve, in any sense,
a creative work of inventive faculty, which the patent laws are
intended to encourage and reward. Hinks v. Safety Lighting Co.,
4 Ch.D. 607; Smith v. Nichols, 21 Wall. 118.

The patent, read with the disclaimer, disentangled and freed
from the redundancy and repetitions of the specifications and
claims, appears to me to be invalid for want of subject-matter,
exercise of inventive faculties or ingenuity of invention; therefore
the action is maintained with costs, the patent is declared void
and of no effect and the counterclaim is dismissed with costs.

13

CAN.
Ex. ¢
NORTHERN
SHIRT
Co.

v.
CHESTER
E. CrLArk.

Audette, .




e u'._.;&gi

Annotation.

Dominion Law REeporTs. |38 D.L.R.

ANNOTATION,
By Russer 8. Smarr, B.A., M.E,, of the Ottawa Bar.

"T'his case turned principally on the question of invention which is a difficult
one to determine.

The question of whether a given application or new use of an old contriv-
ance is of such a character as to amount to invention is a familiar one to the
Courts.

The mere application of an old contrivance to an analogous use without
novelty in mode of application is not invention (Losh v. Hague (1838), 1
W.P.C. 200; Kay v. Marshall (1841), 2 W.P.C. 71, 8 Cl. and Fin. 245), and
this may be so even if the commercial success is met with (Thermos, Lid. v.
Isola, Ltd. (1910), 27 R.P.C. 388).

An old prineiple applied in a new way, however, or by new means may
involve invention. (Proctor v. Bennis (1887), 36 Ch.D. 740; Gadd v. Mayor
ele., of Manchester (1892), 9 R.P.C. 516; Brooks v. Lamplugh (1898), 15 R.P.C.
33; Cassel Gold Extracting Co. v. Cyanide Gold Recovery Syndicate (1895),
12 R.P.C. 232; Bush v. Fox (1856), 5 H.L.C. 707, 10 E.R. 1080, Harwood v.
G.N.R. (1565), 11 H.L.C. 654, 35 LJ.Q.B. 2 iddell v. Vickers, Sons & Co.
(1888), 5 R.P.C. 416; Curtis v. Platt (1863), 3 Ch.D. 135; Lister v.
Leather (1858), 8 E. & B. 1004; Saxby v. Clunes (1874), 43 L.J. Ex. 228; Dud-
geon v. Thomson, 3 App. Cas. 34; Nordenfelt v. Gardner (1884), 1 R.P.C.
61; Hocking v. Hocking (1888), 6 R.P.C. 69 H.L.; Osram Lamp Works v.
Z-Electric Lamp Co. (1912), 20 R.P.C. 421.

Lindley, L.J., in Gadd v. Mayor, etc. of Manchester, supra, at p, 524, thus
states the law:

“1. A patent for the mere new use of a known contrivance, without any
additional ingenuity in overcoming fresh difliculties, is bad, and cannot be
supported.  If the new use involves no ingenuity, but is in manner and pur-
pose analogous to the old use, although ndt quite the same, there is no in-
vention: no manner of new manufacture within the meaning of the statute
of James. 2. On the other hand, a patent for a new use of a known contriv-
ance is good, and can be supported if the new use involves practical difficulties
which the patentee has been the first to see and overcome by some ingenuity
of his own. An improved thing produced by a new and ingenious application
of a known contrivance to an old thing, is a manner of new manufacture
within the meaning of the statute.”

For other cases see Lane-Foxr v. Kensington & Knightsbridge Electric
Lighting Co. (1892), 9 R.P.C. 416; Losh v. Hague (1838), 1 W.P.C. 200;
Kay v. Marshall (1841), 8 Cl. & Fin. 245; Ralston v. Smith (1865), 11 H.L.
Cas. 223; Wills v. Dawson (1863), 1 New Rep. 234; Main v. Ashley & Co.
(1911), 28 R.P.C. 492; Thermos Ltd. v. Isola Ltd. (1910), 27 R.P.C. 388;
Crane v. Price (1842), 1 W.P.C. 393; Stepney Spare Motor Wheel Co. v. Hall
(1911), 28 R.P.C. 381; British Liquid Air Co. v. British Oxygen Co. (1909),
26 R.P.C. 509, H.L.; Blackett v. Dickson & Mann (1909), 26 R.P.C. 120;
Marconi v. British Radio Telegraph Co. (1911), 28 R.P.C, 181.

The leading American case of Potts v. Creager, 155 U.8S. 597, deals with
the transfer of a device from one branch of industry to another as follows:—

“But where the alleged novelty consists in transferring a device from one
branch of industry to another, the answer depends upon a variety of considera-
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tiong.  In such cases we are bound to enquire into the remoteness of relation-
ship of the two industries, what alterations were necessary to adapt the de-
vice to its new use, and what the value of such adaptation has been to the
new industry.  If the new use be analogous to the former one the court will
undoubtedly be disposed to construe the patent more strictly and to require
clearer proof of the exercise of the inventive faculty in adapting it to the
new use partieularly if the device be one of minor importance in its new field of
usefulness,  On the other hand, if the transfer be to a branch of industry
y allied to the other, and the effect of such transfer has been to
supersede other methods of doing the same work, the court will look with a
less eritical eye upon the means employed in making the transfer.  Doubtless
ptible,
whether such use be known or unknown to him, but the person who has
taken his deviee and by improvements thereon has adapted it to a different
industry, may also draw to himselfl the quality of inventor.” (See also
Pensylvania v. Locomotive, 110 U.S. 480; Ansonia v. Electrical, 144 U8, 11;
Fisher v. American, 71 Fed. 523; Loom Co. v. Huggins, 105 UK. 550; Topliff

Topliff, 145 UR, 156; National v. Interchangeable, 106 Fed. 693

In Bicknell v. Peterson (1897), 24 AR, (Ont.) 427, it was held that the
ipplication to a new purpose of an old mechanieal device out of the track of

the patentee is entitled to every use of which his invention is sus

its former use and not in nature naturally likely to suggest itself to one skilled
in the art was patentable,  The case reluted to the application of rolling con-
tact to an oil pump.  Rolling contuet was old but its use in a pump for the
purpose of avoiding friction was held to be new

This case was followed in Woodward v. Oke (1906), 7 O.W.R. 581, In
the judgment it was stated, “ No doubt the swivel is an old mechanical device,
but the application to a new purpose of an old mechanical de is patentable
when the new application lies so muech out of the track of its former use as
not naturally to suggest itself to u person turning his mind to the subjeet,
but requires thought and study.”  Abell v. McPherson (1870), 17 Gr. 23,
(1871), 18 Gir. 437) is to the same effect.  In this case it was held that if the
patentee's invention had never before been applied to the same class of mach-
ines, but had been applied to other machines he ean elaim invention. (For
Canadian authorities see also Meldrum v. Wilson (1901), 7 Can. Ex. 198;
Rolland v. Fournier (1912), 4 D.L.R. 756).

In Penn v. Bibby (1866), L.R. 2 Ch, 127, 36 L.J. Ch. 455, the patent re
lated to “an improvement in the bearings and brushes for the shafts of screw
and submerged propellors.”

It was objected against the patent that it was a ease of mere analogous
use of bearings known in connection with grindstones and water-wheels
Lord Chelmsford, L.C., to whom there was an appeal for a new trial, in
reference to the question of invention said (L.R. 2Ch. 135):  “It was objected
that the finding was erroneous, becanse the alleged invention was merely a
new applieation of an old and well-known thing. It is very difficult to ex-
tract any principle from the various deecisions on this subjeet which can be
applied with eertainty to every ease; nor indeed is it casy to reconcile them
with each other. The eriterion given by Lord Campbell in Brook v. Aston, 8
E.& B.478, 485, 120 E.R. 178, has been frequently eited (as it was in the pres-
ent argument), that a patent may be valid for the application of an old
invention to a new purpose, but to make it valid there must be some novelty
inthe application. I eannot help thinking that there must be some inaceuracy
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in his Lordship’s words, because according to the proposition, as he stated it,
if the invention be applied to a new purpose, there cannot but be some novelty
in the application.

In every case of this deseription one main consideration seems to be
whether the new application lies so much out of the track of the former use
us not naturally to suggest itself to a person turning his mind to the sub-
jeet, but to require some application of thought and study. Now, strictly
applying this test to the present case, it appears to me impossible to say that
the patented invention is merely an application of an old thing to a new pur-
pose.”

Thomson v. American Braided Wire Co. (1889), 6 R.P.C. 518, was a case
near the border line, but the patent was upheld by the House of Lords on the
ground that there was quite sufficient invention in the mode of application
Lord Herschell's judgment contains the following passage (6 R.P.C. 527):
“It eannot be denied that both the prior patents to which I have referred
afford some colour to the defendant’s contention that the patentee has done
nothing more than apply a known substance in a manner and to a purpose
analogous to that in and to which it had been already applied, and that the
patent therefore cannot be supported. If I thought that the patentee had
claimed the mere use of tubular sections of braided wire as a bustle, however
fastened or secured, I should arrive at the conclusion that the defendants’
contention was well founded, but 1 do not thus construe the spe eation
I have already stated that in my opinion it is the combination alone for
which protection is sought, and that the method of fastening the ends by
clamping plates is an essential part of that which is claimed. Taking this
view of the patent, I think that, even with the state of knowledge which
existed at the time the patent was applied for, some invention was required
to produce the bustle elaimed to be proteeted by it.  All the learned judges
in the Court of Appeal, although they arrived at the same conclusion, stated
that they had done so with hesitation, and expressed the opinion that but
little invention was requisite, and that the case was near the border line
I entirely agree, and have not been without doubt as to the proper decision
to be arrived at.”

The effeet of a diselaimer under 5. 25 of the Patent Act has not been con-
sidered very frequently by Canadian Courts. 8. 25 reads:

25. Whenever, by any mistake, accident or inadvertence, and without any
wilful intent to defraud or mislead the public, a patentee has,

(a) made his specification too broad, elaiming more than that of which he
or the person through whom he claims was the first inventor; or,

(b) in the specification, elaimed that he or the person through whom he
claims was the first inventor of any material or substantial part of the in-
vention patented, of which he was not the first inventor, and to which he had
no lawful right;
the patentee may, on payment of the fee hereinafter provided, make dis
claimer of such parts as he does not elaim to hold by virtue of the patent or the
assignment thercof,

2. Such disclaimer shall be in writing, and in duplicate, and shall be at
tested in the manner hereinbefore preseribed, in respeet of an application for o
patent; one copy thereof shall be filed and recorded in the office of the Com-
missioner, and the other eofly thercof shall be attached to the patent and mad
a part thereof by reference, and such diselaimer shatl thereafter be taken and
considered as part of the original specifie:

ation
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3. Such disclaimer shall not affect any action pending at the time of its
heing made, exeept in so far as relates to the question of unreasonable negleet
or delay in making it.

4. In ease of the death of the original patentee, or of his having assigned
the patent, a like right shall vest in his legal representatives, any of whon may
make disclaimer

5. The patent shall thereafter be deemed good and valid for so mueh of
the invention as is truly the invention of the diselaimant, aud is not diselaimed
ifiti
tingu

materis

| and substartial part of the invention, and is defivitely dis-
hed from other parts elaimed without right; and the disclaimant shall
be entitled to maintain an action or suit in respeet of sueh part accordingly
RS e 61,8 24, .

The language of the Canadian statute follows that of the United States
RS 4917, In Dunbar v. Myers, 94 UR 187 and 194, the Supreme Court of
the United States points out that after diselaimer the “econstruction must be
the same o8 if such matter had never been ineluded in the deseription of the
invention, or the elaims of the specification.”  Authorities on this may also
be found in Robertson on Patents, vol. 11, p. 9, and Walker on Patents, 5th
od., p. 268

In Graham v. Earle, 82 Fed. Rep. 740, it was held that the deleted portion
of the gpecification should not be referred to for the purpose of construction

The English eases on this point are to the same effect (George Hattersley &
Nons v. George Hodgson, 21 R.P.( 7 and 524, affirmed in the House of
Lords, 23 R.P.C. 192; see p. 204.)  This case is referred to later in the case of
Lake v. Rotax Motor Aecessories, 28 R.P.C. 1 see p. 538

\ disclaimer may go too far and defeat the patent.  The subject-matter
left after the disclaimer must possess patentable novelty.  In Copeland
Challerson v. Paguette (1906), 10 Can, Ix. 410, 38 Can. S.C.R. 151, the elaim
sued on was held invalid as possessing no novelty over one which had heen
disclaimed.

The portion of the specification disclaimed must be readily distinguishable
from the remaining portion, so that there may be no ambiguity us to what is
actually diselnimed and what is still left: (Tuck v. Bramhill (156%), 6 Blateh.
95; Eiectrical Accumulator Co. v. Julien Electric Co. (1889), 38 Fed. 134;
Taylor v. Archer (1871), 8 Blatch. 318).

FARNELL v. PARKS.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ. November 28, 1917.

Warers (§ 11 G-—25)-SURFACE WATER—SLOUGH—-OBSTRUCTION—BEAVER
DAM.

An obstruetion to the natural flow of u slough or surface water, by a
beaver dam, may be rightfully removed by anyone interested, in order
to restore the land to its original and natural eonformation, unless
another party, relying on the continnance of the obstruction, had dealt
with his land in such way that he would be injured by the removal of
the obstruction.

[Makowecki v. Yackimye, 34 D.L.R. 130, 10 A.L.R. 366, applied; see
McCord v. Alberta & Great Waterways (Alta.), 37 D.L.R. 13,

2—38 p.L.R.
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ArreAL by defendant from the judgment of Mahaffy, J.,inan
action for damages for flooding the plaintifi's land by obstructing
the flow of water.  Affirmed.

AL H. Russell, for appellant; P. E. Graham, for respondent.

Brck, J.:—The plaintiff is the lessee from year to year of
the n. w. quarter of section 4-38-28, w. 4 m. This n. w. quarter
was taken up by one Clausen as a homestead about 1897. He
lived on it till about 12 years ago, and evidently became the
patentee.  The plaintiff is lessee from a successor in title of
Clausen, who sold the quarter. The defendant is the owner of
the n. e. quarter of the same section. He took it up as a home-
stead in 1902 or 1903 and eventually became the patentee. He
obtained entry by cancelling a previous entry of one Kuck.

A large “slough” covers portions of those 2 quarter sections
and a portion of the south-west quarter of the same section.
On the n. e. quarter—the defendant’s—there is a ridge of land
called generically “a hogsback’ and specifically ““a beaver dam.”
While Clausen was in occupation of the n. w. quarter, either as
homesteader or patentee, and while Kuck still retained his entry
as a homesteader for the n. e. quarter, Clausen, because his land
was flooded so that he could not cut hay on it, broke through the
hogsbaeck or beaver dam at the lowest part by a short ditch which
allowed the water to flow from his land easterly on to the n. e.
quarter—then held by Kuck—who made no objection. The defend-
ant says that the ditch through the ridge was there when he
made his entry.  Gehrke owns the s. e. quarter of the same section.
He says that the diteh through the hogsback or beaver dam being
open, the water from the slough continues on the n. e. quarter

the defendant’s land—spreading out after a time so as to cover

two or three acres, then narrowing again, then it comes on to

his land (Gehrke's) where as it kept spreading he cut a ditch
“you can hardly eall it a diteh properly ™ which carries it to the
road allowance on the east and flows south and south-east to the
river, a distanee of about a mile and a half from the defendant’s
land.  The plaintiffl says that from the hogsback or beaver dam
south easterly there is a “natural ereek”” which runs down through
a small hollow till it leaves the defendant’s farm, though it
spreads out a little; “but it is a natural run clean through.”

Westerly and north-westerly of the slough in question are
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1 other sloughs—two of which are partly on the plaintiff’s quarter,

the other two being further west; all these 4 sloughs drain into the

slough in question. They represent a drainage of about a mile
and a half before the slough in question is reached. But for the
obstruction formed by the hogsback or beaver dam there would

the evidence satisfies me—have been natural drainage from all
the five sloughs along natural depressions in the land through the
plaintifi’s, the defendant’s, Gehrke's and other lands to the river.
It is not disputed that the water is all surface water.

The evidence respecting the character of the obstruction leads
me to the conclusion that it was a beaver dam. The defendant
at the trial was not prepared to express an opinion that it was not
a beaver dam. One Willett, who lived on the north-west
quarter of section 4—the plaintifi’s land—as lessee 4 or 5 years
ago, says that he would say it was a beaver dam; that beavers
usually build their dams in the outlet of a creek to dam the water
50 us to raise the pond—he had never seen them dam the inlet
to a pond.

Gehrke talks of the obstruction only as a beaver dam or
rather he says that really there are two beaver dams about 20
yards apart, the first one—about 30 or 40 ft. from the slough
being smaller than the other; referring, 1 think, to the ridge as a
whole, for he says that there was no opening in the second beaver
dam, that between the 2 dams the water runs very slowly and is
stayed, as I understand him, by the natural mud collected by the
second dam. Nevertheless he says that the second dam is higher
than the first by 4 or 5 inches which, I suppose, refers to its gen-
eral formation; and not to the part over which the water flows

unless perhaps in the distance of 20 yds. there is a fall of some-
thing more than this difference; but from the evidence of Dawe,
to which I refer later, I think Gehrke has reversed the order of
the two beaver dams.  He was probably looking at them from his
own place towards which the water flows. At all events, Clausen
says there is only one hogsback “worth mentioning.”

One Strong was on the land in question about September,
1916, He talks of the beaver dam. He says the water from the
slough was running “over the dam and there was quite a cut
in the middle where there was a strong stream running through
it; the distance across the cut was from 14 to 18 inches; on the
jower side there was a little fall.”
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The defendant himself says in his examination for discovery
“It is a beaver dam; it was originally a beaver dam.”

Dawe, a civil engineer, says: “there is a dam which might
be called a beaver dam.” He says that the smaller dam is the
first one. Either he or Gehrke has apparently reversed the order
of the two dams. It seems, however, to be of no consequence.
Beaver dams are not uncommon in this country and may be taken
to be things of which farmers—at least in the more lately settled
portions of the province—may be expected to have a variety of
knowledge.

Dawe says that “the natural depression oceurs both above
and below (the beaver dam) and would be the natural flow out
of the slough if the beaver dam was not there.”

I am convinced by this and much other evidence that there
was a natural depression forming a natural course for the flow
of water both above and below the beaver dam; the defendant
admits there was such a depression below and will not swear that
there was not one above the dam. He admits that the natural
course for the water to take is down through his farm on to
Gehrke’s.  Possibly he means only from the east of the beaver
dam, but I think the evidence makes it clear that but for the
obstruction caused by the beaver dam it is the natural course for
the flow of the water for all the 5 sloughs.

About 8 years ago the defendant put into the cut through
the beaver dam a flume or box culvert with a stop-board which
he could raise or lower =0 as to regulate the flow of the water.
Until shortly before the commencement of the action he seems
to have regulated the flow of the water by this means so as not
to dissatisfy the occupants of the land to the west; but then he
filled up the cut so as to prevent any flow whatever and so as to
flood the plaintifi’s hay land.

In Makoweeki v. Yackimye, 34 D.L.R. 130, 10 A.L.R. 366,
this court decided that in this province the distinction between
(1) permanent ponds and lakes, (2) flowing streams, and (3)
surface water is to be maintained, adopting, in respect of surface
water, what is known as the civil law rule as being probably in
truth identical with the common law rule which subjects the
owner of lower land to a servitude, obliging him to permit the
natural flow of surface water from higher land along the natural
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sloughs, ravines and depressions upon the lower land towards
its natural place of deposit; stating the proposition as follows:

“There is a clear distinction between a ‘water-course’ in the
sense of a flowing stream with a definite channel with a distinet
bed and distinet banks or edges formed by the water cutting
the soil—in respect of which both upper and lower properties
have certain riparian rights each against the other—and a water-
course in the sense of surface water coming from rains and melting
snow, it may be throughout a long distance and in large bodies,
and not being diffused generally over the surface, but flowing in
a definite channel provided by natural gullies or ravines or de-
pressions, but in which when the water is not flowing there is no
distinet bed nor at any time any cutting of the soil so as thus to
mark the banks or edges of the channel . . . in respect of
which there would be no riparian rights but, on the part of the
proprietor through whose land the channel passed, the right to
appropriate, if he wished, the whole of the water coming to him
and, on the part of the other, the right to require the next lower
proprietor to receive it in its natural channel; the one is a ease of a
flowing stream, the other is a case of natural drainage.” (34
D.L.R. 140.)

In addition to the cases specially discussed in that case, the
cases of Todd v. County of York (Neb.) 66 L.R.A. 561; Baldwin
v. Ohio Township, 67 L.R.A. 642,70 Kan. 102; and Aldrittv. Fleis-
chauer (Neb.), 70 L.R.A. 301, and the notes thereto explain very
fully the reasons for the rule we have laid down.

The decision of our court would exactly meet the present
case were it not for the obstruction formed by the beaver dam.
How does that affect the question? 1 think not at all. If the
obstruetion is a beaver dam, as I find it to be, it was an adven-
titious obstruetion, which, it seems to me, like any other obstrue-
tion, coming upon the land and interfering with its natural
conformation, however occasioned, could rightfully be removed
by any one interested, so as to restore the land to its original
natural conformation and this epuld be done at any time, unless
perhaps where another party, relying on the continuance of the
obstruction, had, while the party entitled to restore the obstrue-
tion stood by, not objecting, dealt with his land in such a way that
his land would be injured by the removal of the obstruction.
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If, for instance, the land had been heavily wooded, and as a result
of fire and storm huge trees had fallen and blocked the natural
flow of water, surely such an obstruction could be removed at any
time subject to the restriction I have indieated.

If this is the correct view, as I think it plainly is, it is not neces-
sary for the plaintifi to rely upon the acquiescence of Kuck the
former homestead entrant for the lower land; nor on the fact
that the defendant obtained his entry after the obstruction had
been removed by the cutting of the ditch through it.

The trial judge has found the defendant liable for stopping up

the ditch cut through the beaver dam and awarded him damages

to the amount of $220 and enjoined the defendant from ob-
structing the diteh. 1 see no reason for reducing the damages.

I would therefore dismiss the appeal with costs,

Harvey, C.J)., and WawLsn, J., concurred.

Stuart, J. (dissenting) :—Of course 1 now aceept, without
question, the principle laid down by the majority of the court
in Makowecki v. Yackimye, 31 D.L.R. 130. But it does appear
to me that to uphold the plaintifi’s claim in the present ¢

we
must not 0 much make an enormous extension of that principle
and one which 1 find it very hard to justify but we must rather
adopt a principle which is really not involved in that decision
at all.

I can see no difference between the rights of the Crown as
the owner of land and those of a private individual. If there
is any difference it will generally be found to be in favour of the
Crown. Clausen, who owned the north-west quarter of the
section in question, trespassed upon his neighbour's land and
dug a diteh through a rise in the ground, the existence of which
prevented water, which but for the existence of the rise, would
flow off Clausen's quarter through his neighbour's quarter and
thence down to an outlet, from so flowing and thus drained his,
Clausen’s, land.  There is only vague evidence of a subsequent
aequiescence in this by a homestead entrant. The neighbour’s
successor in title, the person who ultimately got the patent,
filled up the diteh and Clausen's suceessor in title, the plaintiff,
complains. No one, | think, seriously suggests that merely
because land belongs to the Crown, or as we often vaguely say
“the government,” a person is any more entitled to go upon it
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and do something which will result in convenience to himsell
than if the land belonged to a private individual.  But the whole
case of the plaintifil rests upon the supposition that the embank-
ment or “hogsback™ was a beaver dam, that is, was originally
constructed by beavers. No one saw the beavers do it, or, =0
far as the evidence shews, ever saw any beavers there.  What
Clausen did was a elean and clear piece of cutting earth with the
spade.  The spadesfull of earth which he had thrown up were
quite visible still.  The diteh he cut was 3 or 4 ft. long and over
2 ft. wide.

Now, the whole case of the plaintifi must rest upon the theory
that the very next day after Clausen did this the owner of the
land, whether the Crown or an individual, had no right to go and
fill up the diteh; beeause if this could have been legally done the
next day it could have been legally done the next vear and, there
heing no easement acquirable by prescription in this provinee,
the owner could have done it at any date.

I confess I do not see why Clausen had any right to do what
he did simply because in the opinion, or rather the mere guess,
of the neighbours, the embankment or “hogsback” had been
placed there by beavers. For all that appears in the evidence
it may have been there for 100 years. [ think it constituted part
of the natural condition of the soil. If an adjoining land-owner
has a right at common law to go upon his neighbour’s land and
cut through such a natural ridge he would also obviously have
a right to cut through any ridge, however in the opinion of geolo-
gists it may have been caused, which obstructed the otherwise
natural flow of water.  Bars washed up by a stream in an earlier
geological period or even more recently although now obviously
forming part of the natural condition of the soil could also thus be
removed by the neighbour.  Indeed, any obstrucetion caused by

Streams which swift or slow

Draw down Aeonian hills and sow

The dust of continents to be
could be so removed.

Indeed, there would not be much necessity for the Private
Ditches Act if an adjoining land-owner can take the law into his
own hands as Clausen did here. If the plaintiff succeeds to the
rights of Clausen then surely the defendant succeeds to the right
of the Crown.
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It would appear as if the results of the action of beavers,
8.« even though occurring 100 years before, are not to be considered
Farngw, 25 the natural condition of the soil while the work of a man in

I'A:(.m very recent years is to be taken as having that character.

- In miy opinion, the Crown, as owner, would have a right at
.S any time to close up this ditch and restore the soil to its natural
condition, and the defendant who acquired title from the Crown
and succeeded to its rights was entitled to do the same.

The Private Ditches Act was enacted for the very purpose of
preventing such litigation as this and the plaintiff was the person
who should have resorted to it as it constituted the only legal
basis of action on his part.

I think the defendant had a right to restore the land to its
natural condition, and for his own purposes to make a eut and
fill it up again as often as he pleased as long as he backed no water
upon his neighbour's land which, in the natural condition of the
soil, that is, with the diteh uncut, would pass away.

I would allow the appeal with costs and dismiss the action
with costs. Appeal dismissed.

N.B. DUNHAM v. MARSDEN.

8. New Brunswick Supreme Court, Appeal Div lxmn, llazrn C.J., White and
Grimmer, JJ. November 23,

1. PLeapinG (§ VI— 55)—CoUNTERCLAIM—DENIAL OF—WAIVER.

The necessity, under the practice rules, of pleading a denial to a
counterclaim, failure of which operates as an admission of the allega-
tions therein, except as to damages, will be deemed waived, if the
defendant, without objection, proceeds to trial and offers evidence to
substantiate the counterclaim.

[Kerr v. Burns, 9 N.B.R. 604, distinguished.)

2. New TRIAL (§ I1 B—15)—FOR NOMINAL DAMAGES,

A new trial will not be fmnu'd to enable a party to an action to

recover nominal damages only

Statement. ArpEAL by defendant from an order of the Judge of the York
County Court refusing a new trial. Affirmed.
P. J. Hughes supported the appeal.
The judgment of the court was delivered by
Hagen, CJ Hazen, C.J.:—This is an appeal from the judgment of the
Judge of the York County Court, on the part of the defendant.
The case was tried in April, 1916, when the jury rendered a verdict
for the full amount of the respondent’s claim, less $28.30, being
two items of the appellant’s counterclaim.
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The action was brought to recover a balance of an account
alleged to be due upon the sawing of certain logs which the appel-
lant had hauled to the respondent’s mill in the Parish of South-
ampton for that purpose. The respondent’s claim was for $102.67,
and the jury found that this amount was due by the appellant,
although the appellant denied that the amounts charged in the
account were agreed upon for suwing, and elaimed that they were
not fair and reasonable, and that the lumber was not sawn accord-
ing to contract. On this issue, however, the jury found for the
respondent,  The appellant also counterclaimed for $291, his
counterclaim consisting of a charge for 260 1bs. of beef at 8 cts.
a 1h., $20.80, and for 3 days" work for himself and horse at $2.50
a day, $7.50, which amounts were allowed him by the jury. He

further elaimed by his defence and counterclaim that it was agreed
that the respondent should saw out the appellant’s lumber into
n erchantable logs, and that the logs sawn were not of merchantable
quality, and by reason of this breach of contract the appellant
~ustained damage to the amount of $35.50, being the loss of 50 ets.
per 1,000 on the sale of 71,000 lath. He also claimed by way of
counterclaim and set-off that he suffered damage by the re-
spondent’s converting to his own use and wrongfully depriving
him of wood and slabs off 200 hardwood logs, and of birch lumber
sufficient to cut out 8,000 ft. of lumber and 5 cords of firewood,
and soft lumber sufficient to cut out 98,000 of lath, amounting al-
together to $227.50. A stay of postea was granted, and at a later
date counsel for appellant moved before the Judge of the County
Court for a new trial, on the following grounds: 1. Mis-direction
of the judge in directing the jury to the effect that they could
consider the items of the counterclaim as being denied and in
dispute. 2. Refusal of the judge to direct the jury to the effect
that the items of the counterclaim were admitted with the ex-
ception of the damages. 3. Improper admission of evidence.
1. Verdict against evidence. 5. Verdict against the weight of
evidence.

With regard to grounds 4 and 5, viz., that the verdiet was
against the weight of evidence, the judge stated that he was of
opinion that such was the case, but as he submitted all issues in
the case which were issues of faet, to the jury, and there was evi-
dence to support their finding, he was not disposed to interfere
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with the conclusion which they had reached, and in this ease |
am of opinion he was right.

As to the third ground, the objection was as to the admission
of certain tally sheets which were offered in evidenee by the re-
spondent for the purpose of proving the quantity of lumber that
had gone through the will.  The judge ruled that they were prop-
erly in evidence, and his ruling in this regard does not appear to
have been very seriously disputed by the appellant in his state-
ment of facts or in supporting the appeal before the court. The
grounds mainly relied upon by the appellant were the first and
second, which in substance were that the judge should have direeted
the jury that the items of the counterclaim for breach of contract
and conversion of the appellant’s goods by the respondent shoul |
have been admitted in evervthing except as to the amount of
damages, and this the judge refused to do, but left the whole
matter to the decision of the jury. The facts are that after the
appellant had file:d his counterelaim the respondent did not reply
thereto, but gave notice of trial and there was no reply to the
counterelaim upon the records.

The counsel for the appellant elaimed that the judge should
have so directed under O. 19, r. 13, of the Judicature Act, which
says that:

Every allegation of fact in any pleading, not being a petition or summons,
if not denied specifically or by necessary implication, or stated to be not
admitted in the pleadings of the opposite party, shall be taken to be admitted

except as against an infant, lunatic or person of unsound mind not so found hy
inguisition

The practice of the County Court in this respect was made to
conform to that of the Supreme Court by ¢. 25 of the Aets of the
Legislative Assembly, 1915, In further support of this the
counsel cited the Annual Practice, 1917, at p. 355, quoting r. 13,
which is in similar language to that just cited from the Judicature
Act, and from the same work at p. 356, where it is laid down that
this rule does not apply to an omission to plead to damages. He
further called the attention of the court to O. 21, r. 4, which
provides that:

No denial or defence shall be necessary to damages claimed or their

amount ; but they shall be deemed to be put inissue i
admitted.

It is also laid down on p. 419, under 0. 23 of the Annual Prac-
2 and 3, that:

cases unless expressly

tice, rr.
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When replying to a counterclaia the plaintiff must deal specifieally with

each allegation of fact of which he does not admit the truth, except damages

It is set forth in the appellant’s factum that at the elose of
the ev.dence the counsel for appellant asked the judge to charge
the jury, that the counterelainn o appellant, in the absence
of any denial n the pleadings, was adnitted in everything except
as to the amount of damages.  From the perusal that 1 have made
of the proceedings at the trial I cannot find that this request was
made at any earlier stage.  The judge refused this application
hecause, as he states, notwithstanding the absence of such a plead-
ing, the appellant’s counsel endeavoured to support his counter-
claim not only by direct evidence but by eross-examination of the
plaintifi’s witnesses, therehy waiving, in his opinion, whatever
advantage the conditions of the pleadings gave him, and in con-
sequence thereof he submitted all issues in the case to the jury,
who found as I have previously stated.

It was contended on behalf of the appellant that there must
be an express waiver, that there was no evidence of any such
express waiver in the present case, and his counsel relied on the
case of Kerr v. Burns (1860), 9 N.B.R. 604, in support of his con-
tention that the conclus on arrived at was not correet.  In my

opinion, that case is distinguishable from the one now before the
court. A well-known lawyer in St. John brought an action against
a client for a balance due him for costs as an attorney and for
counsel fees in several suits at law and in equity. Under the
statute, 3 James 1. ¢. 7, attorneys were required to deliver signed
bills of cost to their clients, and it was contended, on behalf of the
plaintiff, that the fact that he had made out a bill-head ** Lewis
Burns to David 8. Kerr, Dr.,” in his own handwriting, though not
signed by him, and that a few days after these accounts were
delivered he asked the defendant if he were satisfied with the bill
and he said that he was not, that the folios of the affidavits were
too large, and that no other objection was made, constituted a
waiver of the defendant’s right to plead that he had not received
a signed bill of costs as required by the statute, and that as the
defendant had waived his rights by making no objection on the
ground that there was not a signed bill delivered when the aceount
was handed to him and objecting only to the folios, it was held
that as to a waiver by defendant of the provisions of the Act,
there was no evidence of any express waiver, and the court with-
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14
[i N.B. out at all determining whether an express waiver might or might lant

8.( not have stopped the defendant from relying on an objection so eact
Dusuan  Waived, did not think the waiver of the provisions of an Act of resp
S Parliament could be pn-.‘mnml. . 1
— That case, however, it seems to me is not by any means on all
Hasen. €3 fours with the one under consideration. In this case, the appellant,
after endeavouring to prove his counterclaim by direct evidence -
and cross-examination of respondent’s witnesses, waited until
practically the last moment before raising the question as to his War
right to have the items of the counterclaim admitted, with the
exception of the damages that should be awarded. It is, therefore,
difficult to see how his right could have been prejudiced. Had he
taken the point at an earlier stage of the proceedings, the respond-
ent might have been permitted to amend on terms, or had the G lj
appellant desired to call further witnesses in support of the il
counterclaim it was evidently open to him to do so. Under all il
the circumstances of the case it is difficult to see how the appellant’s ‘.(N]
rights were prejudiced, presuming the facts as stated in the judg-
ment of the judge of the court below—and they are not, as 1 app
understand it, disputed by the appellant—are correct, and I am n::u
! of opinion, therefore, that the appeal should be dismissed. ;:l:::
i It was also claimed by the appellant’s counsel that all the brid
! evidence that was given in support of the counterclaim was X
necessary in order to determine the amount of damages to which ‘\";
he was entitled and that therefore by giving such evidence he ' “:
cannot be taken to have waived the admission upon the record |
arising from failure on the respondent’s part to deny the counter- ]
claim. It is manifest, however, from the finding of the jury on the
the case as left to them by the judge, that if they had found a ot
verdiet for damages it would have been for a nominal amount, o %
and the court will not grant a new trial to enable a party to a suit e
to recover nominal damages only. Jan
It was stated when the case was heard before the court, though l(,,) .
the fact does not appear from the case on appeal, as filed, that the (‘:ru:
Jury found a verdiet for the respondent for the full amount of his the
I claim, viz., $102.67, less the amount of $28.30, two items in the J
i counterclaim which were allowed by the jury. This, I think, is (
"'f | not correct practice, and should be corrected by having a verdiet o

entered for the respondent for $102.67, and a verdict for the appel- only
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lant on his counterclaim for $28.30, the respondent and appellant
each being entitled to costs on their elaim and counterclaim
respectively.

There will be no costs of this appeal. Appeal dismissed,

GRAND TRUNK PACIFIC R. Co. v. B.C. EXPRESS Co.

Supreme Court oj Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, JJ. December 11, 1916.

Warers (§ 1 C—52)—OBSTRUCTING NAVIGATION—BRIDGE—ACTIONABILITY.
The construction of a low level bridge across a navigable river, without
providing necessary facilities for navigation, does not give rise to an
action for wrongful obstruction to navigation, if, in fact, the bridge is not
the real cause of non-user of the river for navigation.
[Note.—Leave to appeal to Privy Council granted, 30th July, 1917.]

ArpeAL from the judgment of the Court of Appeal for British
Columbia, 27 D.L.R. 497, reversing the judgment of Clement, J.,
at the trial, by which the plaintifi’s action was dismissed with
costs. Reversed.

Before the institution of the present action in damages, an
application was made, on behalf of the plaintiff company, for a
mandatory injunction to compel the defendant company to cease
obstructing the Fraser River, to remove the temporary bridge
built across it and to make openings in two permanent steel
bridges. This application for injunction was practically based
on the same grounds as in the present action and was refused by
Morrison, J., 20 B.C.R. 215.

D. L. McCarthy, K.C., and F. W. Tiffin, for appellant.

S. 8. Taylor, K.C., for respondent.

Fi trICK, C.J.:—The claim for damages put forward by
the plaintiff respondent here involves the consideration of two
questions: (1) the right of the defendant appellant to obstruet,
in the year 1913 and 1914, by the erection of a fixed low level
steel bridge, the navigation of the Upper Fraser River at the
place referred to in the factums as the Second Crossing Bridge;
(2) whether in fact the construction of the bridge at the Second
Crossing in August, 1913, was the real cause of the non-user by
the plaintiff respondent of the Upper Fraser.

At the trial the action was dismissed by Clement, J.

On appeal the plaintifi’s claim was allowed except for the
damages in respect of the year 1914; so that, we are concerned
only with the claim for loss of the profits which might have been
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earned had the plaintifi’s steamer “B. C. Express” continued to
operate on the Upper Fraser beyond the second crossing bridge
during the autumn of 1913.

The plans for the bridge in question were approved of by
competent. authority in May, 1912, subject to and upon the
condition that
if at any time it is found that a passageway for steamboats is required the
company (defendant) shall provide the same upon being directed so to do
either by the Department of Public Works for the Dominion of Canada or
by the Board of Railway Commissioners

The foundations for the bridge were built and the steel for the
superstructure manufactured and ready for erection, when, on
July 4, 1913, a letter was written by R. C. Desrochers, Secretary of
the Department of Public Works, to say “that he is directed to
require the company to kindly submit plans for the swing spans
necessary to provide passageways for boats in the bridge.” Ap-
parently no attention was paid to this request, the bridge was
completed on the original plans approved by the Governor-in-
Council, and trains were operated over the bridge, presumably
with the consent of the Department and the Railway Board,
in August, 1913, and the bridge has ever since been used by the
railway company for the passage of its trains.

In these circumstances, it is difficult to say that the letter of
July 4, 1913, was intended as a direction that the work on the
bridge should not be proceeded with until new plans for a swing
span bridge had been submitted and approved of. The depart-
ment could have prevented the operation of trains over the
bridge at any time after construction and it no doubt would have
exercised its power had the railway company built the bridge in
defiance of a departmental order to the contrary. In any event
the view I take of the second question makes it unnecessary for
me to say more on this point.

Whether the plaintifi respondent’s steamer “B. C. Express”
was prevented from navigating the waters of the Upper Fraser
in the autumn of 1913, by reason of the construction of the second
crossing bridge, is, in my opinion, a question of fact, the deter-
mination of which depends largely upon the weight to be given
the evidence of the witnesses West and MeCall, the representatives
of the two companies, who chiefly directed their business operations
at the time. The trial judge, who had both witnesses before him,
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tells us, that the impression left on his mind by the oral testimony,
which was confirmed by a careful reading of the extended notes
of the evidence, was that the construction of the bridge was not
the eause of the non-user of the Upper Fraser by the “B.
Express.”  He also refers to the correspondence exchanged be-
tween the representatives of the two companies at the time of
the occurrences now in question and holds that those letters
point to the conclusion “that the lowness of the water was ex-
plicitly given ut the time as the reason for withdrawing the boat
to the lower run,”" that is to the reaches of the Fraser River below
Fort George.  And to that extent MeCall is corroborated. It
is not even suggested anywhere in that correspondence that the
company respondent suffered any loss by reason of the con-
struction of the bridge or that the appellant company was in any
way to blame.

It also appears from the oral evidence that the Upper River
was blocked by the bridge at the second erossing about August
31, 1913, and that between that date and September 20 following
the depth of water was too low for the purpose of navigating a
steamboat of the size ind draught of the “B. €. Express.”  An-
ticipating this change in the level of the water the boat was
withdrawn from the Upper River and there is certainly nothing
in the evidence, asx I understand it, to justify the reversal of the
trial judge's finding that the respondent company *“did not then
intend to resume operations even if water conditions improved.”
In a letter written by West, July 18, 1913, he says that
the upper part of the river between Téte Jaune Cache and Fort George is
only navigable for about 215 to 3 months in the year and when I was at the
Cache the other day we had a large quantity of freight stored there for delivery
to Fort George and it is doubtful if we would be safe in aceepting any more
shipments for delivery this year.

Téte Jaune Cache was apparently the head of navigation at that
time. In a letter written by Lesueur, accountant of the res-
pondent company, of date September 11, 1913, he' says:

Owing to the Upper River having such a low stage of wator we were
compelled to take our steamer off and she is now operating between Soda
Creck and Fort George o that navigation on the Upper River is over for the
remuinder of the present season.

Moreover, prior to the blocking of the river by the dridge
the defendant’s railway line had been completed to mile 145
B.C"., a point below the bridge where temporary accommodation
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was provided to handle all freight from Téte Jaune Cache. It
was more convenient for the respondent company to operate
in conjunction with the railway at that point than to run the
risks attendant on the navigation of the river above at that
season of the year.

West admits that this company had in contemplation that
year the carriage’ of freight by water “from the end of steel.”
i.e., from the point at which the railway could deliver the freight
His complaint made at the trial was that the company refused to
carry his freight below the second crossing bridge and this com-
plaint is certainly not borne out by the evidence, and he is con-
tradicted by MeCall who is apparently believed by the trial
judge who says “that there is not a hint that the defendant
company was to blame.”

But the most striking commentary on West's evidence is his
own letter to Mr. Hinton, general passenger agent of the railway,
written on September 27, 1913, when to West's own knowledge
the water in the Upper Fraser had risen again. In this letter he
says that the steamboat service “from Fort George to the ‘end of
steel’ has practically closed,” the “end of steel” then being
below the bridge, and he asks if arrangements can be made for
the interchange of traffic for the next season. This is a curious
letter to write if the railway was at this time causing the company
s0 much damage by blocking the river or refusing to deliver
freight at mile 145 B.C. .

It is significant that in all the correspondence exchanged, no
complaint is made of improper interference by the railway with
the right of navigation, and, in my opinion, this omission strongly
supports the evidence of the witnesses that there was practically
no business to be done on the Upper Fraser after the removal of
the boat to the run from Soda Creek to Fort George in August.
The constant effort of the respondent company even during the
autumn and winter of 1912 was to keep down the amount of
freight consigned to it at Téte Jaune Cache and they were in
this so successful that after the steamer “B. C. Express” left
Téte Jaune Cache on its last return trip to Fort George there
remained at the Cache only three carloads of freight and this was
taken by rail to the end of steel below the bridge whence it was
taken in August by boat. And thereafter there was no freight
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lving at Téte Jaune Cache consigned to consignees in care of the
plaintifi respondent. There was practically no other through
freight offering and the local freight was a negligible quantity;
it was a mere incident not a factor in the operations of the com-
pany respondent. The freight coming in and consigned to the
Fort George District would naturally go to the end of steel where it
could be more advantageously handled by respondent company
as is not denied, but no attempt was made to that end.

The contemporaneous record of events to be found in the
correspondence together with the oral evidence taken at the
trial convinee me that the findings of the trial judge are right and
should not have been interfered with by the Court of Appeal.

This appeal should be allowed with costs,

Davies, J.:—This action was one brought to recover damages
for loss of business and profits, ete., by the plaintifis in the latter
part of the year 1913 and the year 1914, owing to the construction
by the railway company of a bridge known as the second ecrossing
bridge across the Fraser River, without providing a passageway
for steamboats and which bridge prevented the plaintiffs from
carrying on their business as steamboat carriers on that river
above and beyond the place where it was constructed.

The trial judge's finding dismissing the action for damages
claimed during the navigating season of 1914 was sustained by the
Court of Appeal and no question arises here as to these alleged
damages there having been no cross-appeal on that point.

The trial judge found that he was
unable to find us a fact that the construction of the bridge at mile 142 was
the eause of the non-user of the Fraser above that point by the plaintiff
company after such construeting and that the essential element of cansation
had not been made out to his satisfaction or indeed at all.

He therefore dismissed the action.

The Court of Appeal, except with respect to that part of the
judgment dismissing plaintifi’s claim for 1914, set aside this
judgment and directed a reference to ascertain the plaintiff’s
damages for the season of 1913, caused by the construetion of the
bridge.

On the appeal to this court, Mr. McCarthy contended that
the order of the Board of Railway Commissioners had duly
authorized the construction of the bridge complained of and that
the condition in that order making it

3—38 p.LR.
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subject to and upon the condition that if at any time it is found that a passage-
way for steamboats is required, the applicant company should provide the
stne upon being directed to do so either by the Department of Public Works
or by the Board,

implied as a condition precedent to requiring the company to
provide a passageway for steamboats there should be some finding
either judicial or quasi judicial by some competent authority
such as the Board itself before the company could be legally
directed to provide such passageway, and that no such finding
had been had or made. That the direction or order of the De-
partment of Public Works requiring such passageway for boats
was not given to the company until more than a year after they
had built their foundation work in accordance with the plans
approved of and did not profess to be the result of any such
finding as the order of the Board of Railway Commissioners
authorizing the construction of the bridge contemplated but on
the contrary was a letter from the Secretary of the Department of
Public Works expressed in these words:

In view of the protests which have been received against the construetion
by the company of fixed bridges at mile 274 and mile 316 west of Wolf Creek
B.C., T am directed to state that it will be necessary for the company o
provide passageways for boats in these bridges.

In the view, however, that I take of this case and the proper
conclusion to be drawn from the evidence given at the trial,
including the correspondence which passed between the official«
of the litigants, I do not find it necessary to express any opinion
upon the contention of the appellant above outlined and I men-
tion it to shew that it has not been overlooked. 1 do not think
there is any difference of opinion with respect to the legal right
of the plaintiff company to recover damages if they had proved
any to have been suffered by them and caused by the construction
of the bridge complained of in the latter part of the season of
1913.

The question before us is purely one of fact to be determined
on the reading and consideration of the evidence and the cor-
respondence.

After such reading and consideration, I have come to the
same conclusion as that reached by the trial judge, Clement, J.,
and which I have above shortly epitomized. As that judge
SAySI—

In the correspondence the lowness of the water was explicitly given at
the time as the reason for withdrawing the (steanmer) * B.C. Express” to the

38 D.L

lower ru
and the
intendec
cannot |
water o
In«
of App
obliged
closest
I eca
analysii
of the s
no reas
I w
and in {
trial ju
Ioix
sought
Board «
adopt t
I th
faet “fc
the con
order as
Apai
be born
upon ar
without
Such
Act and
designec
crossing

paramot
to the v
the tern
to cross
contrary
have be
As in
ment of



Re-
the
rks

38 D.L.R.| Dominion Law RerorTs.

lower run, not a hint that the defendant company was in any way to blame,
and the oral testimony has convineed me that the plaintiff company never
intended to resume operations that season above the bridge at mile 142 and [
cannot bring myself to find that they could have done o, even in the actual
water conditions which afterwards developed.

In deference to the opinion of the learned judges of the Court
of Appeal who reached a different conclusion, I have felt myself
obliged to give the oral evidence and the correspondence the
closest attention and study with the result I have stated.

I cannot see however that any good would result from a stated
analysis of this evidence and correspondence which in the nature
of the ease would be very lengthy. Suffice it to say that I entertain
no reasonable doubt as to the correctness of my conclusions.

I would therefore allow the appeal with costs in this court
and in the Court of Appeal and would restore the judgment of the
trial judge.

IninaTon, J.:—1 have considered the ingenious construction
sought by counsel for appellant to be put upon the order of the
Board of Railway Commis
adopt the same.

I think the words in question therein must mean if it is in
fact “found that a passageway for steamboats is required’” then

ioners for Canada, but am unable to

the conditions of the order must be complied with and that the
order as a whole must be held to have been conditional.

Apart from the ambiguous language used in the order it must
be borne in mind that the Board had no jurisdiction to impose
upon any navigable stream a barrier to the navigation thereof
without the authority of the government.

Such is my interpretation and construction of the Railway
Act and that the several provisions giving powers to the Board
designed to aid in the details to be adopted for the facilitating of
crossing such streams by railways are all subservient to that
paramount power entrusted to the Governor-in-Council relative
to the ultimate decision of granting or refusing permission and
the terms and compliance with the terms upon which such leave
to cross may be granted. That never was given, but on the
contrary, through the Department of Public Works, seems to
have been withheld.

As in that view there was on the facts in evidence an infringe-
ment of the respondent’s rights and a clear deprivation in one
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instance at least by reason of the conduct of the appellant’s
servants, of the respondent’s rights, I fail to see why the action
cannot be maintained. It is not open to us on this appeal to
determine the matters in dispute further.

Much of the argument in the appellant’s factum designed to
uphold the position that there was no infringement is much more
applicable to the question of the measure of the damages than
to what is involved in the appeal.

If there were any damages in fact suffered, no matter how
small, by reason of a legal wrong done, the appeal fails. It would,
therefore, serve no good purpose for us to enter upon the many
apparently cogent reasons put forward bearing upon the measure
of damages. These reasons, of course, are properly put forward
in order if possible to demonstrate that there was no damage
suffered.

In my opinion they fall short of complete demonstration that
there was no damage in fact of any sort.

I agree in the reasoning of Galliher, J., relative to the main
issue presented and need not repeat the same here.

The appeal should be dismissed with costs.

Du¥r, J.:—1 concur in the view of the trial judge that the
claim for damages in respect of the interruption of navigation
at mile 142 during the later season of high water in 1913, that is
to say, from September 20 onward, must fail. The presence of the
bridge, although it made navigation in fact possible, had nothing
to do with the discontinuance by the respondents of their oper-
ations above mile 142. Before the recurrence in September of
conditions making navigation possible above the site of the
bridge the “B. C. Express” had been withdrawn for service
elsewhere and I agree with the trial judge that she had becn
withdrawn with the settled intention on the part of the res-
pondent company not “to resume operations that season above
mile 142,” That interruption, therefore, however illegal, was not
in the juridical sense the cause of any actual loss to the res-
pondents.

Galliher, J., appears to suggest that the doctrine of Lyon v.
Fishermongers Co., 1 App. Cas. 862, applies since he appears to
assume there was an invasion of the rights of the respondents as
riparian owners in virtue of their wharf and warehouse at Téte
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Jaune Cache. Such riparian rights are rights incidental to pro-
prietorship or rather perhaps rights of proprietorship, Kensit v.
Great Eastern R. Co., 27 Ch.D. 122, at p. 133, Esquimalt Water
Works v. Vietoria, 12 B.C.R. 302, at 320 and 322, and invasion of
them without legal justification or excuse gives rise to a right of
action even in the absence of actual pecuniary loss. Such an
invasion is in the fullest sense injuria. It appears to besuggested,
as mentioned above, that the respondents have been wronged in
respect of their riparian rights. With respect, that could not, I
think, be sustained. There was an obstruction of the navigation
of the river at “mile 142" and in that respect an interference with
the publie right; but there was not infringement of the private
rights of the respondents incidental to the ownership or occupation
of a property nearly 100 miles away; and the respondents could
therefore only succeed by shewing that in consequence of the
violation of the public right, they had suffered some loss peculiar
to themselves. In this I agree with Clement, J., in holding that
they have failed as I have said.

There is evidence, however, that during the continuance of
the earlier season of navigation, that is, during the second half of
August, the passage of the “B. C. Express” up the river was
actually stopped—a trip to Téte Jaune Cache on which she was
bound being actually prevented by the presence of a cable athwart
the river at mile 142 which the appellants had placed there.
My conclusion from the evidence is that the presence of this
obstruction is proved and that there is sufficient evidence of
actual loss in consequence of it to establish a right of action.
If the appeal were to be disposed of in accordance with my
notions I should direct a reference to ascertain the amount of
damages properly awardable in reparation for this interference
with respondents in their use of the river.

The view just expressed involves, of course, a decision against
the appellants of the point raised by McCarthy’s contention that
the appellants are not chargeable with illegality but that their act
in construeting the bridge as and where they did, was done strictly
under the sanction of law, and that point must be briefly noticed.

The relevant statutory provision is s. 233 of the Railway Act,
ch. 37, R.8.C.

The approval of the Governor-in-Council is expressed in an
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order-in-council dated May 8, 1912, by which the appellant’s clusion
plans for the construction of their bridge are : of poli
approved subject to the condition that should it be found at any time that wav e
passageways are required in these bridges for steamboats the company shall -
provide the said passageways upon being requested to do so hy the l;epnrl- Su
ment of Public Works. Board
The order of the Board of Railway Commissioners authorizing 3 doubt
the construction of the bridge is dated April 4, 1912, and the ] condit
grant of authority is declared to be “subject to and upon the onee ¢
condition that if at any time it is found that a passageway for 1 railwa
steamboats is required the applicant company shall provide the public
same, being directed to do so either by the Department of Public X consec
Works for the Dominion of Canada or the Board.” On July 4. : tion.
1913, the Department of Public Works directed that a swing span d of Par
should be provided to meet the requirements of navigation but Rey.
the company proceeded with the construction of a low level Easter
bridge in accordance with the plans previously approved (by the : 92: M
order of May 8, 1912), making no such provision, and the rive: Th
seems to have been closed as a consequence of this about August to he
24, 1913. b the a
At the time the notice of the Department’s demand was : river i
received nothing had been done to obstruct navigation of the . AN
river, although much had of course been done in making and 1 sented
assembling parts. 1 think the direction of the Department does { missio
come within the four corners of the power reserved by the con- which
dition. 3 the ol
MecCarthy argued that the condition required a *“finding'* by canno
the Board of Railway Commissioners before becoming operative constr
The argument is worthy of serious examination because the 3 requet
power reserved did not cease to be exerciseable upon the erection bridge
of the bridge; and indeed it must have been evident, if the matter o Work:
was considered, that the exercise of it even before the erection of Comn
the bridge might prove costly and burthensome for the railway the or
company, and we should naturally expeet to find the decision of by the
such a question hedged about by those guarantees which wre @ Its apr
usually afforded by a judicial inquiry. ; M
Unfortunately, the condition contemplates action by either Gover
the Departiwent of Public Works or the Board; and in the case was e

of the Department it is too clear that it is to act as an adninis- shoulc

50 hy

trative department and it seems impossible to escape the con-
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clusion that the question is left to the Department as a question
of policy. If the Department had refused a hearing to the rail-
way company a different question might have arisen.

Such a condition seems to be within the authority of the
Board under sec. 233 (3-a); and at all events there can be no
doubt of the power of the Governor-in-Council to exact such a
condition in approving plans under sec. 233 (a).  The stipulation
once entered into gives rise to an obligation on the part of the
railway company enforceable by the Crown on behalf of the
public and when not performed, and private loss is suffered in
consequence of non-performance, to a right of action for repara-
tion.  Rex v. Inhabitants of Kent, 13 East 220; Rex v. Inhabitants
of Parts of Lindsey, 14 East 317; Rex v. Kerrison, 3 M. & 8. 526,
Reg. v. Ely, 15 Q.B. 827; Herlfordshire County Council v. Greal
Eastern R. Co., [1909] 2 K.B. 403; Rex v. Westwood, 7 Bing. 1, at
92; Mayor of Lyme Regis v. Henley, 2 C1. & F. 331, at 355,

The judgment under appeal ought, therefore, in my opinion,
to he varied by directing a reference as to damages in respect of
the actual obstruetion caused by the cable placed across the
river in August, but subject to that, dismissed.

AnGLIN, J.:—McCarthy, appearing for the appellants, pre-
sented to us a view of the order of the Board of Railway Com-
missioners, under which the bridge in question was constructed,
which was not submitted to the provincial courts. Apart from
the objection to its being entertained based upon that fact, I
cannot agree with MeCarthy’s contention that, on the proper
construetion of the order of the Board, it was necessary, before a
request binding on the company to provide a passageway in its
bridge could be validly made by the Department of Publie
Works, that there should be a finding by the Board of Railway
Commissioners that such a passage was necessary. As I read
the order the request might be validly made at any time either
by the Board itself or by the Department of Public Works upon

its appearing to either of them that a passageway was required.

Moreover, the approval of the plans for the bridge by the
Governor-in-Council, preseribed by s. 233 of the Railway Act,
was expressly made subject to the condition that the company
should furnish passageways for boats upon being requested to do
50 by the Department of Public Works if it should be found at
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any time that such passageways were required. The Depart-
ment having notified the company before the bridge in question
was constructed that it would be necessary for it to provide a
1 ssageway for hoats, the placing of a bridge across the river
uout such a passageway and so constructed that it caused an
obstruction to navigation in contravention of s. 230 of the Rail-
way Aet was, in my opinion, unlawful and rendered the company
liable for any actual damages sustained by the plaintiffs such as
woulll support a private action in respect of a public nuisance.

On the other hand, however, after carefully considering all
the evidence, particularly the correspondence read in the light
of the oral testimony, 1 think the conclusions reached by the trial
judge “that the plaintiff company never intended to resume
operations that season (i.e., in 1913) above the bridge at mile
142, and would not “have done so even in the actual water
conditions which afterwards developed’ were correct and should
not have been disturbed. It is very significant that, although
the alleged interruption to navigation took place in August, 1913,
there appears to have been no complaint about it on the part of
the plaintiffs until the following year. On the contrary, corres-
pondence between representatives of the parties in September,
1913, appears to be inconsistent with an intention on the part
of the plaintiffs to prefer a claim for damages in respect of inter-
ruption of their business in that year.

On July 18, 1913, in answer to a request by the defendant
company for information as to the plaintifi’s intentions with
regard to the route in question in order to inform their repre-
sentatives in the east as to the routing of freight, West, super-
intendent of the plaintiff company, wrote

Under the difficult conditions which we have had to operate this summer
we think it advisable not to advertise the route or encourage shippers to send
their goods by the Cache unless they are prepared to handle the same in
scows from that point to Fort George.

Earlier in the same letter he said:—

The upper part of the river between Téte Jaune Cache and Fort George
is only naviagable for about 21 to 3 months in the year . . . and it is
doubtful if we would be safe in accepting any more shipments for delivery
this year.

Acting upon this information the defendant company notificd
its agents on July 30, that: “Until further notice we will decline
to accept freight consigned to the B.C. Express Co. at Téte

Jaune Cache for Fort George.”
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Though aware of this notice having been sent out the plaintifis
took no exception to it. On the evidence of Boucher, the plain-
tiffs’ agent at Téte Jaune Cache, 1 incline to think that, as a
result, immediately before traffic was interrupted by the con-
struction of the bridge they had only two loads of freight left
above the bridge, one at Téte Jaune Cache, the other at mile 129,
The latter they took away themselves on the day when traffic
closed; the former was brought for them to a point below the
bridge by the defendant company and was taken away by them.
Any other freight which came to Téte Jaune that season was
consigned, I should infer from Boucher’s evidence, for shipment
to Fort George by scows. This evidence further strengthens
the view taken by the trial judge that the plaintiffs had no inten-
tion of resuming navigation of the route in question after the
water conditions in August interrupted it.

On the whole case, while the plaintiffs may have sustained
some injuria at the hands of the defendants, it appears to have
been injuria sine damno. The making of a claim in respect of
los~ of business in 1913 would seem to have been an afterthought
and action in respect of it would in all probability never have
been taken had proceedings not been instituted in eonnection
with the business of 1914, for which it has been held by the
British Columbia courts that the plaintiffs have not an actionable
claim.

I would, for these reasons, allow this appeal with costs in
this court and the Court of Appes! of British Columbia and
would restore the judgment of the tri: | judge.

Appeal allowed.
ALLEN v. GRAY.

Saskatchewan Supreme Court, Newlands, Elwood and McKay, JJ. November
24, 1917,

ALTERATION OF INSTRUMENTS (§ 11 B—12)—FILLING IN RATE OF INTEREST—
Lien NotE.
Filling in a rate of interest in a lien note without the maker’s authority
Qflcl; it has been signed is a material alteration, and avoids the instru-
ment.

ApPEAL from the judgment of the trial judge in an action on
4 lien note. Reversed. '
W. A. Beynon, for appellant; L. McTaggart, for respondent.
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Evwoon, J.:~—This is an action brought on a lien note. The
trial judge in effect found that, after the note was signed, and
without the defendant’s authority, there had been filled in the
words “eight per cent.” preceding the words “per annum after
due till paid.” Judgment was given for the plaintiff on the lien
note, and from this judgment the defendant appeals.

A number of questions were raised on the appeal, but, in
view of the conclusion I have come to, it is only necessary that |
should deal with one of these, namely, the effect of this alteration
on the plaintifi’s right to sue on the note in question.

This whole question is dealt with very fully in the case ol
Suffell v. Bank of England, 9 Q.B.D. 555, 51 L.J. Q.B. 401.

In this case it was held that the alteration of a Bank of England
note, by erasing the number upon it and substituting another,
is a material alteration which avoids the instrument so that a
bond fide holder for value cannot afterwards maintain an action
upon such note.

It will be observed that the alteration in that case did not
affect the contraet of the bank, but, nevertheless, no action could
be braught upon the instrument.

It does not seem to me that it can be successfully contended
that the addition of the words complained of in the document in
question in the present action do not affect, and materially affect,
the contract between the parties. It contained a promise to pay
interest after maturity at a rate greater, at any rate, than the
maker of the note would have been compelled to pay had these
words not been put in, and was, in my opinion, a material altera-
tion. The effect of such an alteration, in view of what is held in
Suffell v. Bank of England, supra, and in the various authoritic-
referred to therein—to quote the words of Jessel, M.R.—* avoid~
it because it thereby ceases to be the same instrument.”

In my opinion, therefore, the appeal should be allowed with
costs, and judgment entered for the defendant dismissing the
plaintiff’s action with costs.

Newranps, J.:—1 am doubtful that the trial judge came
to the right conclusion on the facts, otherwise I concur.

McKay, J.:—I concur with the judgment of my brother
Elwood.

Appeal allowed.
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SCOWN v. HERALD PUBLISHING Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ. November 30, 1917

LIBEL AND SLANDER (§ 1--1) " NAME OF PUBLISHER AND PROPRIETOR™ OF
NEWSPAPER. _
The expression * Name of the publisher and proprietor,” as used in
s. 15 of the Libel and Slander Aet, ¢. 12 of 1913 (Alta.), contemplates
only one natural or artificial person, and means the name of the person
who “publishes and owns’" the newspaper
ArpeAL from judgment of IvesJ. inanaction forlibel.  Reversed.
J. B. Barron, for plaintifi; A. L. Smith, for defendunt.
Harvey, C.J.-—This is an appeal from Ives, J. The action
is one for libel and the only question involved is whether the de-
fendant has complied with the provisions of s. 15 of the Libel and
Slander Aet (¢.12 of 1913, 2nd Ness.) so0 as to be entitled to the
protection of s. 7.
8. 15 provides that:
po defendant shall be entitled to the benefit of ss. 7 and 13 of this Aet unless
the name of the proprietor and publisher and address of publication is stated
eithet the head of the editorials or on the front page of the newspaper

S. 7 prohibits an action for libel in a newspaper until
after a notice as presented has been served on the defendant and
a sufficient time has elapsed for an apology to be printed which if
done limits the liability of the defendant. =, 13 liwits the
time within which the action may be begun to 3 months.

Now the purpose of the information to be given appears quite
clearly to be the furnishing to the person libelled of the means to
enable him to move expeditiously in the assertion of his right of
action.

What appeared in the defendant’s newspaper was the following
at the head of the editorials:—

Tue Herawo.
ablished 1883, Lvening and Weekly. Published at Calg
. by the Herald Publishing Company Lin i‘ed.

It ix admitted that the Herald Publishing Company is owner
as well as publisher of the paper and Mr. Smith argues that as its
name is stated in the proper place, though not stated as pro-
prietor, the Act has been complied with because all it says is that

the name shall be stated. [If this view be correct the printing
of the name “The Herald Printing Company '’ without wore in
any part of the front page of the paper would be a sufficient
compliance with the section as to stating the name of the pub-

Statement.

Harvey, CJ
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lisher and proprietor but it would clearly give no information to
anyone as to who might be the publisher and proprietor against
whom an action could be brought. 1 think that the spirit and
intention of the section could not thus be given effect to and that
consequently it could not be considered that the section could
be complied with in that way. The information required is who
and where the publisher and proprietor may be and that can be
given only by stating the fact rather than simply the name and place.
It is urged by the plaintiff that Calgary, Canada, is not a sufficient
statement of the place but that something more definite should
be given. I am tnable to see that this fails to comply with the
section. All that is required is the address, not the exact spot
upon which one could put one’s finger. No one surely could think
that it means for instance, “room 20 on floor 10 of the Herald
Block at such and such a number of such and such a street” and
yet if what is given does not suffice I see no half-way house to the
exact spot. We all know that in a city of any fair size there are
directories from which the particular and exact addresses can be
ascertained and a general address such as given is all that is neces-
sary to enable a person to comply with the provisions of s. 7 in
the giving of a notice.

The serious difficulty I have had is in deciding whether the
information given as the name of the publisher is all the inform-
ation contemplated by s. 15, and I have come to the conclusion
that it is. It is to be noted that only one address is required and
that is the address of publication, and that it is not the names
of the publisher and the proprietor that are to be given but the
name of the publisher and proprietor, in other words, one name
only, from which 1 conclude that the section contemplates one
natural or artificial person or partnership that is both publisher
and proprietor. This is suggested by the fact, that only one ad-
dress, viz., that of publication, is to begiven. There seems no doubt
that the proprietor is not necessarily the publisher of a newspaper,
bui on the other hand the publisher of the newspaper is the pro-
prievor of the business of publishing the paper and in that sense
is necessarily the proprietor of the paper. Then we are using in
this Act the word “newspaper”’ in two senses and we are dealing
with the subject of libel which is something which must be pub-
lished to create liability. The newsdealer or newsboy who disposes
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of a copy of the newspaper or the printer who sets it up and hands
it in to someone else is a publisher of the libel and each particular
sheet in which the libel is contained is a newspaper of which any-
one who has become the purchaser is the owner or proprietor.
Now it seems to need no argument for the conclusion that neither
“publisher’” nor “proprietor” is used in s. 15 with the latter
meanings, but as neither word is defined in the Act it may well be
that the two words are used for the purpose of more clearly
indicating the person intended, since either word used alone
might have a different meaning attached to it from the one in-
tended. The section is the same as the one in the Ontario Act,
the purpose being the same. 1t is to be observed that no obligation
is imposed by the section but it points out something which if
done will enure to the benefit of the person doing it. Having
regard to it and to some of the other provisions there is room to
doubt whether there is any defendant in contemplation other
than the publisher of the paper, e.g., 5. 7, limits the liability in
the event of an apology being published. Now it is quite clear
that no contributor or other person than the publisher could,
without the publisher's consent, publish such apology, certainly
in the same newspaper, which is probably what is contemplated.
In the Manitoba Act the obligation is imposed, subject to a
penalty in case of default, and failure to publish the requisite
information also deprives the publisher of all benefit of the Libel
Act. What is required to be printed however is the “name,
place of address and place of abode of every printer and publisher
and a description of the place where it is printed.”

Nothing is said about proprietor, but on the other hand it
seems scarcely conceivable that it is intended that the paper
should publish from day to day the name of each workman who is
engaged in the printing of the paper. It seems more reasonable
to think that the word printer is used to explain publisher, who is
not simply one who publishes as a publisher of a libel but one who
publishes a paper by causing it to be printed for distribution.
Under the English Act, the information is given not by printing
it in the newspaper but by filing a return which must shew “the
names of all the proprietors, with their respective occupations,
place of business (if any) and place of residence.”

The duty to make this return is imposed upon “the printers
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and publishers for the time being.” The Act defines *“ proprietor”
but not “publisher.”

It is to be noted that these two Acts, which are different from
ours, only require information as to one class of persons in each
and it seems reasonable to suppose that it would be the same class
of persons, but in one the class is ealled publishers and in the other
proprietors.  Whatever may be the conditions elsewhere, so far
as has come within my experience in this country, the publishers
and proprietors of newspapers are not different persons and our
legislation is of course framed to meet our conditions. To construe
therefore the expression, ‘“name of the publisher and proprietor”
as meaning the “name of the person who publishes and owns”
as one would do if one had no consideration for anything but
ordinary rules of English appears to be in entire conformity with
what one can gather from the Act to be its intention. If this is
right, the stating the name of the publisher as is done in this case
is stating the name of the proprietor as well and the section has
therefore in my opinion been complied with.

As the notice required by s. 7 was not given by the plaintiff,
the defendant is entitled to take advantage of that fact and by
the agreement between the parties the action is in that event to be
dismissed with costs. .

I would therefore allow the appeal with costs and dismiss the
action with costs.

Beck and Wawsu, JJ., concurred.

Stuarr, J. (dissenting) :—1I regret that I cannot concur in the
opinion of the other members of the court in this case.

The word “publisher”” means a person who does a certain act

~it means an actor. The word “ proprietor” means a person who
owns property. I confess therefore to some difficulty in under-
standing how the two words can be said to mean the same thing.
They may, of course, cover the same person but that only means
that the same person may oceupy two capacities.

If 1 were presiding in court at a trial, and counsel asked a
witness: “Will you state the name of the proprietor and pub-
lisher of your paper?” and the witness replied:“The paper is
published by John Smith”—1 should expect the counsel to ask
further “ And who is the proprietor?”’ and I should not be content
with the reply from the witness if he said, “ I have already answered
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that.” 1should certainly tell him that he had not done so and order
him to answer the latter question.

So the legislature has ordered that in a newspaper, if certain
henefits are to be enjoyed by it, the name of the proprietor and
publisher should be stated. 1 cannot understand how it can be
said that, because the legislature apparently thought that in the
usual case these would be the same persons, and so made a loose
use of words in putting the word “name”™ in the singular, there-
fore they meant the same thing by the two words. It may well
be that the legislature thought that the two different things signi-
fiedd by the two words would meet in one person or company but
it does not follow that they did not intend that it should be stated
that that one person or company occupied the two capacities, that
i5, constituted the two different things signified by the word used.
It seems to me to be too plain for argument that the defendant
did not state the name of the proprietor of the paper in the notice
published. This is one case in which we ought to assume that the
legislature knew its own business and knew what it wanted to be
stated.  And the statement does not say who is the proprietor of

the newspaper as the legislature in simple words asked it to do.

I think the appeal should be dismissed with costs.
Appeal allowed.

LAMPEL v. BERGER.
Ontario Supreme Court, Mulock, C.J. Ex,, June 20, 1917

VeSS (§ TTT—19)—ALIEN ENEMY RESIDING IN NEUTRAL COUNTRY —SPECIFIC
PERFORMANCE.

In reference to civil rights an “‘enemy’’ is a person of any nationality
residing and carrying on business in an _enemy country; An Austro-
Hungarian residing in a neutral country is entitled to u[xwl ic perform-
ance of an agreement for sale of land, but the court will impound the
purchase money to prevent it being used to assist the enemy

[See annotation 23 D.L.R. 375.

Action for specific performance of a contract for the sale
and purchase of land.

M. K. Cowan, K.C., for the plaintiff.

A. 1. McKinley, for the defendant.

Murock, C.J.Ex.:—This is an action for specific per-
formance of a contract, bearing date the 11th day of December,
1916, whereby the defendant, owner of certain property in the
city of Sarnia, in the Province of Ontario, agreed to sell the same
to one Peter Glab, of that city, at the price of $1,450.

47

ALTA.
NS¢
Neown
v
HeraLp
PusLisninG
Co

Stuart, J

Statement,

Mulock, C.J.Ex




48

ONT.
8.C.

LaMPEL

0.
BERGER.

Malock, CJ1.Ex.

DomiNion Law REPORTS. [38 D.L.R.

Peter Gilab in fact purchased the property on behalf of the plain-
tiff, and, by instrument bearing date the 2nd day of January,
1917, assigned the contract to him.

The defendant is by birth a Hungarian. For some years he
has been and still is a resident of the State of Michigan, one of
the United States of America, but has retained his nationality
of an Austro-Hungarian, and thus at the date of the contract sued
on was an alien enemy subject, resident in neutral territory.
Before completion of the contract, the plaintiff ascertained that
the defendant had a wife and children resident in Hungary and
was in the habit of remitting money to them; and, being in doubt
as to whether he might lawfully pay over the purchase-money to
the defendant, instituted this action.

The defendant by his statement of defence admits that the
contract in question is valid and binding and expresses his willing-
ness to carry it out, provided he is paid the purchase-money.
He also submits that the plaintiff should not have brought this
action, but that his proper course was to have invoked the pro-
visions of sec. 19 of the Privy Council’s Consolidated Orders
respecting Trading with the Enemy.

The defendant on his examination for discovery stated that it
was his habit to send moneys every two months to his wife in
Hungary for the support of herself and family, and that he in-
tended to send to her a portion of the purchase-money in question.

At the trial, the defendant’s counsel contended that if the con-
tract was binding the defendant was entitled to actual present
payment to himself of the purchase-money; and, on my intimating
that the Court might not adopt that view, but might suspend
payment of the money until after the war, he argued that, if the
defendant was not so entitled, then, because of the defendant
being an alien enemy, the contract was void.

It appears to me that the contract may be valid, but circun-
stances may disentitle the defendant to payment during the war;
and the first question to determine is, whether the contract en-
tered into by the defendant was valid and binding.

The only ground for urging its invalidity is, that the defendant
is by nationality an alien enemy subject. His residence and placc
of business are, however, in the United States, which was a neutral
country at the time of the making of the contract, and now is au
Ally of Great Britain.
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At this date no authority is needed in support of the general
proposition of law that upon the declaration of war it became
unlawful for any resident of Canada to trade with *“the enemy.”
Is the defendant, who is by nationality a Hungarian, but who,
at the time of the making of the contract, and ever since, has resided
and earried on business in the United States of America, an enemy
in the sense that he was incapable of entering into a binding
contract with a resident of Canada? 1 think not.

With reference to civil rights, “enemy” does not mean a
person who is by nationality a subject of a nation with which
His Majesty is at war, but a person, of whatever nationality,
who resides or carries on business in enemy territory. Thus,
resident of Canada may trade with a person who is by birth a
subject of Germany, if the latter resides in Canada or in some neu-
tral territory, but not if he resides or carries on business in enemy
territory. Thus it would be unlawful to trade with a British
subject who resides or carries on business in Germany or in any
other country with which His Majesty is at war. This prohibition
of commercial intercourse is based on public policy, which aims
at preventing trade or intercourse that by possibility may be
to the advantage of the enemy or the disadvantage of His Ma-
jesty's Fmpire.

In Janson v. Driefontein Consolidated Mines Limited, [1902]
A.C. 484, Lord Lindley says, at pp. 505, 506: *‘But when con-
sidering quosi ions arising with an alien enemy, it is not the na-
tionality of a person, but his place of business during the war, that
isimportant. An Englishman carrying on business in an enemy’s
country is treated as an alien enemy in considering the validity
or invalidity of his commercial contracts: McConnell v. Heclor
(1802), 3 B. & P. 113. Again, the subject of a State at war with
this country, but who is carrying on business here or in a foreign
neutral country, is not treated as an alien enemy; the validity of
his contracts does not depend on his nationality, nor even on what
is his real domicile, but on the place or places in which he carries
on his business or businesses.’’

In Porter v. Freudenberg, [1915] 1 K.B. 857, at p. 868, Lord
Reading, C.J., quotes with approval this view of Lord Lindley,
and states that the law prohibiting commercial intercourse with
inhabitants of the enemy country is “grounded upon public

438 p.L.R.
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policy, which forbids the doing of acts that will be or may be to
the advantage of the enemy State by increasing its capacity for
prolonging hostilities in adding to the credit, money or goods,
orotherresourcesavailable to individuals in the enemy State. Trad-
ing with a British subject or the subject of a neutral State carrying
on business in the hostile territory is as much assistance to the
alien enemy_as if it were with a subject of enemy nationality
carrying on business in the enemy State, and, therefore, for the
purpose of the enforcement of civil rights, they are equally treated
as alien enemies. It is clear law that the test for this purpose is
not nationality but the place of carrying on the business.

When considering the enforcement of civil rights a person may be
treated as the subject of an enemy State, notwithstanding that
he is in fact a subject of the British Crown or of a neutral State.
Conversely a person may be treated as a subject of the Crown
notwithstanding that he is in fact the subject of an enemy State.”

In Daimler Co. Limited v. Continental Tyre and Rubber Co.
(Great Britain) Limited, [1916] 2 A.C. 307, at p. 319, Lord Atkin-
son says: ‘It is well established that trading with the most loyal
British subject, if he be resident in Germany, would, during the
present war, amount to trading with the enemy, and be a mis-
demeanour if carried on without the consent of the Crown; the
reason- being that the fruits of his action result to a hostile country
and so furnish resources against his own country.”

In the determination of the rights of the parties under the
contract and assignment, the defendant, because of his residence
in the United States, must be regarded, for the time being, as
owing allegiance to that country, and not as being an alien enemy.
Thus he was as capable of making the contract as if, in addition
to such residence, he had been a citizen of the United States by
birth or naturalisation. I therefore am of opinion that the con-
tract is valid and binding, and that the plaintiff is entitled to
have the same specifically performed.

As to the disposition of the purchase-money: the defendant
intends to send a portion of it (how much does not appear) to his
wife, who now resides in Hungary. When there, the amount
remitted would become part of the financial resources of that
country, and would pro tanto aid the enemy. The plaintiff has
notice of the defendant’s intention; and, were he, under the
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circumstances, to enable the defendant to carry out such in-
tention by paying to him the purchase-money, he would be con-
tributing to the capacity of the enemy to prolong the war. This
he may not do. Further, he would be violating sec. 74, clause (1),
of the Criminal Code, which declares that ““assisting any public
enemy at war with His Majesty in such war by any means what-
soever” is treason. ‘‘Assisting,” irrespective of the intent, is
the test of liability.

If the plaintiff was under contract to deliver to the defendant,
say, a number of rifles paid for in advance, and, before delivery,
learned that the defendant intended to send them to Hungary,
it would, I think, admit of no doubt that in carrying out such a
contract the plaintiff would be “assisting” the enemy, and the
Government would be justified in preventing such assistance by
taking possession of the rifles and retaining them until the close
of the war.

The same reasoning applies to the money in question, and it is
the duty of the Court, which represents His Majesty, actively to
intervene by impounding the money and retaining the same in
Court to the credit of the defendant until after the war.

My attention was directed to clause (3) of sec. 3 of the Con-
solidated Orders respecting Trading with the Enemy as covering
this case. But I do not think it does. That sub-section applies
only where a person having control of money deals with it for the
purpose of enabling the enemy to obtain it. There is no evi-
dence that the plaintiff desires to pay the money to the defendant
in order to enable the enemy to obtain it.

The defendant’s counsel also contended that, under sec. 19
of the Consolidated Orders, it was competent for the Secretary
of State to cancel the contract, and that the plaintiff should have
moved under that section. The section applies only to a case
where business is being carried en in Canada for the benefit of
or under the control of enemy subjects, and where the Secretary
of State has made such an order as is contemplated by sec. 17.*

_*The Consolidated Orders respecting Trading with the Enemy are pub-
lished in a volume compiled by the Department of the Secretary of State
for Canada, and printed by the King's printer, intituled: “Third Su; plement.
Proclamations, Orders in Council, and Documents relating to the ‘I,:,uropean
War” (1917), p. 1558,

Section 2 of the Consolidated Orders provides that “any person who
during the present war trades or attempts to trade . . . with the enemy,
within the meaning of these orders, shall be guilty of an offence.”
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It cannot be said that a shoemaker residing in the State of
Michigan, who has one isolated transaction, namely, the sale of a
property in Canada, is carrying on business in Canada.

Further, the Secretary of State has made no order under sec. 17.

For each of these reasons, the Secretary of State has no power
to cancel the contract in question.

My judgment is, that the plaintiff is entitled to specific per-
formance of the contract and the costs of the action. The pur-
chase-money, after deduction of the plaintifi’s costs, to be paid
into Court to the credit of the defendant until after the war or
until further order of the Court.

Section 3 declares that certain matters set forth constitute trading with
the enemy; and clause (3) is: “ Dealing or attempting or offering, proposing,
or agreeing, whether directly or indirectly, to deal with any money or security
for money or other property which is in the hands of the person so dealing,
attempting or offering, proposing, or ing, or over which he has any
claim or control, for the purpose of enabling an enemy to obtain money or
credit thereon or thereby.

Section 17 provides that where it appears to the Secretary of State that
the business carried on in Canada by any person is, by reason of the enemy
nationality of that person, carried on wholly or mainly for the benefit of or
under the control of enemy subjects, the Secretary of State shall make an
order prohibiting the person from carrying on the business, ete.

19. Where it appears to the Secretary of State that a contract entered
into before or during the war with an enemy or enemy subject or with
person . . . in respect of whose business an order shall have heen made
under order 17 is injurious to the public interest, the Secretary of State may
by order cancel or determine such contract

WHITLOCK v. LONEY.

Saskatchewan Supreme Court, Haultain, C.J., Lamont and Brown, J.J.
November 24, 1917,

1. MecHANICS' LIENS (§ V—30)—INCREASED SELLING VALUE OF LAND.
Where land has a potential value as a future business site, and is
subject to a mechanie’s lien for material used in erecting a building
thereon, the proper method of determining the increased selling value
ioned by the building, is to ascertain the value of the property
without the huildingi and then sell the whole property.
2. MecuaNIos’ LIENS (§ IV—15)—For WHAT MATERIALS—TIME FOR FILING,
A mechanic’s lien will attach for all materials supplied in the erection of
a building, although the time for filing has expired as to certain classes of
material, ordered at a different time, where it is shewn that there was
prit;lr nm;oment to purchase all material required for the building from
such vendor.

ArpeaL from the judgment of the trial judge in a mechanic's
lien action. Reversed.

G. E. Taylor, K.C., for appellants; W. H. B. Spotton, for
respondents.
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The judgment of the Court was delivered by

LamonTt, J.:—This is an action to enforce a mechanice’s lien.
Donald McLean and J. A. McLean are the registered owners of
the land against which the lien has been filed. In the judgment
appealed from, the District Court Judge found the following
facts:—

I find upon the evidence that the plaintiffs did sell and deliver to the
defendant Loney the materials set out in the statement of claim at the time
and in the manner as alleged in the statement of elaim. Further, that the
said materials were delivered at Brittania Park and on that part of Brittania
Park upon which was constructed and erected the flaxmill and office buildings
commonly known as the flaxmill and that the value of the said materials
sold and delivered as aforesaid was the sum of $7,163.03. I further hold on
the evidence that the defendant Loney was an owner of the land sought to
be charged and that the agreement from MeLeans to Brittania Co. and the
agreenfent between Brittania Co. and Loney confirmed by a further agree-
ment between the MeLeans and the Brittania Co. had the effect to bind the
vendors, namely the MeLeans, to sell the whole of Brittania Park for the full
purchase price or any aere thereof at $650 an acre.

The only difficult question in this whole action so far as the plaintiffs
and Loney and the defendants the MeLeans are concerned is as to whether
the Jand enjoyed with the flaxmill and office buildings has been increased
in value by reason of the buildings thereon.

In order to arrive at the amount that the selling value of the land is in-
creased by reason of the materials furnished it should be noted that the
property is situated about four miles west of the city. I cannot view the
property as having been increased in value by reason of the construetion
of the buildings except as to the intrinsic value of the materials used. 1
think it extremely inprobable that the property will ever be used as a
flaxmill or a mill of any description as it is located too far from the business
portion of the city, and I am quite satisfied that if the property were put up
for sale it would not realise more than the value for which the materials
could be serapped and sold for in the city.

The value of the materials in the buildings, considered as
scrap, was fixed at $2,550, and the plaintiffs were given a lien on
the property for this amount in priority to the claim of the Me-
Leans for unpaid purchase money. The plaintifis, however,
were not allowed to rank on the property covered by the lien for
the balance of their claim after the claim of the McLeans for
unpaid purchase money had been satisfied. From this judgment
the plaintiffs now appeal.

They claim (1) that the evidence shews increased value of the
property by reason of the building to be in excess of the scrap
value of the materials, and (2) that, in any event, they are en-
titled to pay to the McLeans the balance of the purchase money
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due on the property covered by the lien and then rank against
Loney’s interest for their entire claim. On both these grounds the

plaintiffs, in my opinion, are entitled to succeed.

(1) As to the increased selling value. The property adjoins the
Dominion governmept elevator about 4 miles west of Moose Jaw.
It has railway facilities. The building erected thereon for a
flaxmill cost some $24,000. In his evidence the defendant J. A.
MecLean admitted that the property in question had a value as a
future business site, and that it would be a foolish business prop-
osition to tear it down. Other witnesses testificd to the same
thing, and it seems to me that, under the circumstances, the cor-
rectness of such conclusion is not open to question. If so, it
means that the building has increased the selling value of the
land, not only by the amount for which the materials therein
could be scrapped but, also, by whatever amount a purchaser
would be willing to pay for its potential value as a future busines-
property. What that potential value amounts to is difficult to

say. It is just what an intending purchaser would care to pay

for it. Under the particular circumstances of this case, I do not
see how the increased selling value can be determined without 4
sale of the property being made. The difference between the
value of the land without the building and the amount for which
both land and building may be sold is the increased selling value
occasioned by the building. There have been cases wherein the

increased selling value has been determined without a sale, but
where it is admitted that the property has a potential value which

arises from its possibilities as a future industrial site, a value which
is purely speculative, 1 do not see how that value can be ascer-
tained otherwise than by sale. The amount to be allowed for
future possibilities must depend upon the confidence of the in-
tending purchaser in the probability of the realization of these

possibilities. As this admitted potential value has not been
included in the increased selling value, the finding as to that
value cannot stand.

The second contention on hehalf of the plaintiffs is, that they
are entitled to redeem. X

The land covered by the lien is about 4 acres.  The defenduni=
contend that, as there is a large sum of money remaining unpaid by
Loney under his agreement to purchase the whole property. the
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plaintifis cannot redeem the 4 acres alone. The agreement for
sale executed by the defendants McLean contained the following
provision:—

It is further agreed that the vendor will convey or cause to be conveyed
to the purchaser at any time any portion of the said lands upon payment
10 the vendor therefor of $650 an acre,

Loney, therefore, could have forced the McLeans to give him
title at any time to these 4 acres upon payment of $2,600, even
although his payments under the agreement were in arrears.
The plaintifis’ lien attaches to all of Loney's interest in the prop-
erty.

By s.13 (2) of the Mechanies Lien Act (c. 160, R.8.8. 1909),
a purchaser under agreement of sale of land where there is pur-
chase money unpaid and no conveyance made is deemed to be a
mortgagor and the seller a mortgagee. Anyone who obtains a
mortgagor's interest in the mortgaged property is entitled to
redeem the mortgage. A lien holder, therefore, has a right to
pay off the unpaid purchase money under an agreement for sale
to the same extent as he would if the vendor’s claim was under
amortgage. Dure v. Roed, 34 D.L.R. 35, at 41, 42.

The only remaining question is, as to the amount for which
the plaintifis are entitled to have a lien. On this point, the
defendants have cross-appealed against the finding of the trial
judge.

The lien was filed on June 19, 1914. The last of the materials
supplied by the plaintifis was delivered May 21, 1914. For the
defendant it is, however, contended that the bricks and the
roofing were supplied under separate contracts, and that the last
of these materials were delivered more than 30 days prior to the
filing of the lien and should, therefore, not have been included in
the amount for which the plaintiffs were entitled to a lien.

The evidence shews that some time prior to the commence-
ment of the delivery of materials by the plaintiffs, Loney inter-
viewed the plaintiffi Whitlock as to the supply of materials and
told him that any materials of the kinds handled by the plaintiffs
which he might require for the building in question he would
purchase from them. They discussed prices, and Whitlock told
him that they would charge him schedule prices on everything
excepting bricks and roofing. The prices of these materials were
not discussed because, at that time, Loney was considering using
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Moose Jaw pressed brick, which the plaintifis did not supply.
No definite arrangement was made as to the roofing until the
materials therefor were needed. On October 13, 1913, the plain-
tiffs and Loney entered into the following agreement :—

We hereby agree to deliver to the flaxmill site 350 M. or Estevan Wire
Cut Brick at the price of $14.50 per M. if teamed from our yards or $13.50
per M. providing you arrange with the C.P.R. to have cars placed on siding
near flaxmill site free of cost to us.

We further agree to deliver at the rate of 10 M. per day commencing 5
days from date.

It is further understood that the terms of payment are to be $4.50 per M.
cash every 15 days for all brick then delivered, the balance in full to be paid
on Junuary 10, 1914, with interest at 87, commencing 30 days after delivery

On November 18, 1913, the plaintiffs wrote Loney as follows:—

We hereby beg to confirm quotation to Clark to-day, and also to acknow-
ledge receipt of order for approximately 185 squares of H.W. Johns-Manville
3 ply (Asbestos) Roofing with cleats, to be delivered at flaxmill site for
£4.50 per square. Thanking you for same.

The last delivery of bricks under the contract was made on
November 10, 1913, and the last roofing in April, 1914. The
plaintiffs did not deliver all the bricks called for by agreement
of October 13. Owing to existing conditions, the building has
never been completed. According to the evidence of Loney, one
side of the boiler room has yet to be bricked up, and the chimney
erected, and no roof has as yet been placed on the boiler and
engine room.

Under these circumstances, are the agreements to supply brick
and roofing to be considered as separate contracts, the right to
a lien for which ceased to exist after the expiration of thirty
days from the delivering of the last of these materials, or are
they to be considered as forming a continuous account properly
embodied in the lien?

In 27 Cye. 114, the general principle is laid down as fol-
lows:—

Where labour or materials are furnished under separate contracts, even
though such contracts are between the same persons and relate to the same
building or improvement, the contracts cannot be tacked together so us to
enlarge the time for filing a lien for what was done or furnished under
either, but a lien must be filed for what was done or furnished under each
contract within the statutory period after its compliance. Where, however,
all the work is done or all the materials are furnished under one entire con-
tinuing contract, although at different times, a lien claim or statement filed
within the statutory period after the last item was done or finished is suffi-
cient as to all the items; and in order that the contract may be a continuing
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one within this rule it is not necessary that all the work or materials should
be ordered at one tine, that the amount of work or materials should be
deterncined at the time of the first order, or that the prices should be then
agreed upon, or the time of payment fixed; but a mere general arrangement
to furnish labour or materials for a particular building or improvement is
sufficient, if complied with, even though the original arrangement was not
legally binding,

In Rathbone v. Michael, 19 O.L.R. 428, the plaintiffs contracted
in the following form:—

I hereby confirm my agreement to supply the following bill of material
for Annette St. Methodist Church, Toronto Junetion, for the sum of $1,700,
i follows "

The particulars were then stated. The contract was dated
\pril 8, 1908.  The plaintiffs supplied all the materials mentioned
in the contract. The defendant Michael, during the course of
carryving on his contract, found that he required further material
and purchased from the plaintifis materials aggregating the sum
of 875.15. This material was purchased between August 1st
and October 8, 1908.  In giving the judgment of the Divisional
Court, Clute, J., said:—

I think it is elear that the decisiors above referred to do not extend to a
cuse like the present, where there ix a distinet contract, and the material

delivered thereunder is not so delivered within 30 days of the registration of
the lien

And it was held that the time for registering a claim for lien
for materials supplied under the contract ran from the time of
the last delivery under the contract.

The decisions fo which the judge referred in the above quota-
tion were Lindop v. Martin (1883), 3 C.L.T. 312; Morris v.
Tharle, 24 O.R. 159. In the latter of these cases, the plaintiff was
cmployed by the defendant Tharle to furnish material for the
erection of two houses upon the latter’s land, and the official

¢ found that he was entitled to a lien for all the materials
supplied.  On appeal to Meredith, J., that judge found that:—

The contractor without entering into any agreement with the respondent,
gave him to understand that such materials as he dealt in, required for the
buildings in question, would be purchased from him, if as favourable terms
could be obtained from him as from other dealers; and accordingly the mat-
erinls in question were purchased from time to time and were used in the
buildings

But he found that each item of the materials had been supplied
pon a separate and distinet contract without any connection
between any one and any other, beyond the understanding that,
if such contraet could be satisfactorily made, the contractor would
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buy from the respondent such material as he required, and there-
fore that the lien had not been filed in time. On appeal to the
Divisional Court, Boyd, C., at p. 164, said:—

In the present case we find in evidence a prevenient general arrangement
by which Tharlo, the contractor, undertook to get all his material needed
for the King and Springhurst job from the plaintiff Morris. The quantities
and prices were not defined till subsequent orders were given and deliveries
made, but the entire transaction was linked together by this preliminary
understanding on both sides. The letters and billheads of Morris shew that
he dealt in cements, fireproofing, and builders’ supplies—among other things
enumerated are bricks of all kinds and mortar stains. Pursuant to the general
arrangement and understanding the first written contract was with reference
to stone and rubble, on November 1; and the second written contract was
with reference to pressed brick, lumber, and cement. Other verbal orders
for supplies were given, and the last ordered for the job were some splay
bricks and mortar stains which were delivered at the buildings on December
17. The lien for the whole was filed on January 4, and was, in my opinion,
in time because referable to an entire transaction for the supply of materials
for the buildings in question.

This decision has been approved of in Robock v. Peters, 13
Man. L.R. 124; Polson v. Thomson, 29 D.L.R. 395.

Do the facts of the case at bar bring it within the principle
of Morris v. Tharle rather than that of Rathbone v. Michael,
supra? In my opinion, they do. In the Rathbone case there was
no prior understanding that the contractor would take from the
plaintiff all the materials of the kind supplied by him that he
should require. In the present case, as in Morris v. Tharle,
there was such an understanding. In the Rathbone case all the
goods covered by the contract had been supplied; in the present
case, such was not the fact.

When Loney finally made up his mind to put in Estevan
brick rather than Moose Jaw pressed brick, the parties set out the
quantities to be supplied and the prices thereof in writing. Had
this not been done, and had Loney simply ordered the brick from
the plaintiffs, there is no question but that the plaintifis would
be entitled to a lien for the brick supplied. The fact that the
parties definitely fixed prices and quantities by their agreement
of October 13, cannot, in my opinion, deprive the plaintiffs of
the advantage of their prevenient understanding. Whilst thi-

agreement and the one in respect of the roofing are referred to in
the evidence as independent contracts, they merely carry out the
prior understanding. When Loney decided to use the brick and
roofing handled by the plaintiffs, the contracts in respect of thesc
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materials are referable to the prior understanding the same as
any other materials ordered by Loney, and, as the last of these
materials were delivered within 30 days of the registration of the
lien, I am of opinion that the finding of the trial judge as to the
amount for which the plaintiffs should have a lien was correct.
The appeal should, therefore, be allowed with costs, and the
cross-appeal dismissed with costs. A new trial should be had to
determine the amount by which the selling value of the property
has been increased by reason of the erection of the building. That
value should be ascertained by finding the value of the property
apart from the building and then effecting a sale of the whole
property. The difference between the selling price and the value
of the land alone will repre-ent the increased selling value
created by the erection of the building. Upon that amount the
plaintiffs will have priority to the extent to which that increased
value arose by reason of the materials supplied by them: Security
Lumber Co. v. Duplat, 20 D.L.R. 460. After the plaintiffs’
priority is satisfied out of the purchase money, the McLeans
will have a first charge on the balance thereof for $2,600, then the
plaintiffs’ lien, to the extent to which it remains unsatisfied, will

attach to the remainder, if any, of the purchase money. Should
the plaintiffs, in order to avoid the expense of a new trial, pay the
McLeans the amount of their claim, they will have all the rights
with respect to that $2,600 which the Meleans would have.
Appeal allowed.

BOUCHARD v. SORGIUS.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, [dinglon,
Duff and Anglin, JJ. June 22, 1917.

Areear (§ 11 A—385)—JurspicTioN—SUupPREME CoURT AcT - PROMIBITION
FuTuRe RiGuTs.
In an a) tion for a writ of prohibition, no appeal lies to the Supreme
Court of a; it does not fall within any of the classes of see. 46 of the
Supreme Court Act.
Desormeauz v. Ste. Thérése, 43 Can. 8.C.R. 82; Olivier v. Jolin, 36
D.L.R. 729, 55 Can. 8.C.R. 4| followed.|
Arrean from the judgment of the Court of King's Bench,
appeal side, 26 Que. K.B. 242, reversing the judgment of the
Superior Court, District of Roberval, maintaining the plaintifi’s
petition for a writ of prohibition. Quashed.
The appellant was charged before a magistrate with having
set fire to the forest in the lower part of the County of St. John,
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which action was declared a criminal offence by s. 515 of the
Criminal Code. A writ of prohibition, issued in connection with
these proceedings, was maintained by the trial judge, but was
discharged by the Court of Appeal.

Belcourt, K.C., for the motion; Auguste Lemieuz, K.C., contra.

Frrzeatgick, C.J.:—This is a motion to quash.

Personally I am disposed to hold that we are without juris-
diction on the ground that the judgment appealed from was
rendered upon a writ of prohibition against proceeding with the
hearing of a criminal charge; and, under the jurisprudence of this
court and of the Court of Appeal in England, there is no appeal
in such cases. Gaynor and Green v. U.S. of America, 36 Can.
S.C.R. 247; Rexz v. Garrett, 33 T.L.R. 305. The appellant was
charged before a magistrate with having set fire to the forest in
the lower part of the River Brulé in the County of St. John without
Justification or excuse and against the statutes in such case made
and provided. The statutes relied upon by the complainant are
R.8.Q. (1909) ss. 1636-37-39-40-41-55 and art. 515 of the C.C,,
which latter makes it an offence to recklessly set fire to any forest
in violation of a provincial or municipal law.

The writ of prohibition now in question was issued in connec-
tion with these proceedings and discharged by the Court of Appeal
and this appeal is taken from that judgment.

In Rex v. Garrelt, supra, their Lordships say :—

The judgment of the Divisional Court in this case, discharging the rule
for a prohibition, was a judgment in a eriminal cause or matter—namely,
the eriminal proceedings pending in the Police Court, and this court was
unable to entertain any appeal from that judgment.

The majority of the court, however, prefer to grant the motion
on the principle laid down in Desromeauz v. Village of Ste. Thérése,
43 Can. 8.C.R. 82, where it was held that no appeal lies to the
Supreme Court of Canada from the judgment of a court of the
Province of Quebec in case of proceedings for or upon a writ of
prohibition unless the matter in controversy falls within some of
the classes of cases provided for by . 46 of the Supreme Court Act

Davies, J.:—The motion to quash this appeal was based by
Mr. Beleourt largely upon the claim that the action sought to be
prohibited was exclusively a criminal matter or in the nature of «
criminal proceeding.

It is not necessary for me to deal with this contention because
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I am of opinion that apart from the question of the proceedings
being of a eriminal nature no appeal lies.

The judgments of this court in Desormeaux v. Ste Thérése,
supra, and Olivier v. Jolin, 36 D.L.R. 729, 55 Can. 8.C.R. 41,
decided during this present year, determine respectively, 1st,
that the section giving an appeal to this court in cases of prohibi-
tion is limited and controlled by the 46th section of the Supreme
Court Aect, and, secondly, that in s-s. (b) of that section the
words “where future rights may be bound” control the whole
sub-section.

These two authorities are conclusive against the right to appeal
in this case and the motion to quash should be allowed with costs,
It may not and could not be argued successfully that any future
rights were bound by the judgment appealed from.

IninaToN, J.:—The motion to quash should be allowed with
costs,

Durr, J.:—The appeal is incompetent on Mr. Belcourt's
second ground; it is excluded by s. 46.

ANGLIN, J.:—1 am of opinion that this appeal is not within
any of the clauses (a), (b) and (¢) of 5. 46 of the Supreme Court
Act and therefore does not lie. Desormeauz v. St. Thérése, 43 Can.
S.C.R. 82, is directly in point. While inclined to think that this
is a case of prohibition arising out of a criminal charge and as such
likewise not within s. 39 (c), I find it unnecessary to rest my judg-
ment on that ground. Appeal quashed.

LYNCH v. JACKSON,

Alberta Supreme Court, Aa{hprllalr Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ. November 26, 1917,

Sark (§ 11 C—72)—MISREPRESENTATION — REMEDY — RESCISSION —AcTION
FOR BREACH OF WARRANTY.
The provisions of the Sales of Goods Ordinance (Alta.) are not incon-
. wstent with the right of a purchaser to be relieved from a sale induced by
v fraudulent misrepresentation as to a material fact; his remedy in Hlll'il
cise is by rescission and restitution, and not for an action for breach of
warranty,

ArreaL from the judgment of Winter, J., dismissing an action
for the price of a horse sold to defendant. Affirmed.

M. B. Peacock, for plaintiff, appellant.

D. M. Stirton, for defendant, respondent.
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The judgment of the court was delivered by

Warsu, J.:—The plaintiffi sues to recover $135 being the
balance of the purchase price of a mare sold and delivered by him
to the defendant. The action is defended on the ground inter alia
that the plaintiff induced the defendant to buy the mare by
representing that it was a western mare which representation was
to the plaintifi's knowledge untrue and the defendant counter-
claims for the return to him of the payment of $100 made by him
upon the purchase price. Winter, J., who tried the case, dismissed
the action and gave judgment for the defendant on his ter-
claim and from this judgment the plaintiff appeals.

I think it impossible for us to interfere with the trial judge's
finding of fact. There is ample evidence to sustain it. He might,
with equal propriety, have found the other way, and if he had
done so, such a finding would have been equally difficult to dis-
place for the evidence could have quite justified it. It is just one
of those cases in which the evidence is so nicely balanced as to
make an interference with the trial judge’s findings with respect
to it impossible.

The facts in this connection as thus found are that the defend-
ant in his negotiations for the mare told the plaintiff, to quote
from the judgment below, “that he wanted a western animal only
and would not take an eastern one and that plaintiff replied that
she came from Manitoba and that upon the faith of the repre-
sentation” the defendant bought the mare. The admitted fact
is that this mare was not a western animal at all but was one of a
car-load of horses shipped to the plaintiff from Toronto which
reached him but a day or two before the sale to the defendant.
The materiality of this lies in the fact, to quote again from the
judgment below, that the mare “not being acclimatized to the
western vicissitudes was more prone to catch local ailments,
which she did in fact.” The defendant says that he discovered
the next day that this statement was untrue and he at once notified
the plaintiff that he repudiated the agreement and that the mare
was at his risk.

Upon this finding, it is clear that the plaintiff knowingly mis-
represented to the defendant a material fact in reliance upon
which the latter entered into this contract. The effect of this was

. toentitle the defendant to avoid the contract upon discovery of the

untruth if, as was the case, he was then in a position to make
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restitutio in integrum.  Mr. Peacock contended that the de-
fendant’s right was that and only that given to him by s. 51 of the
sale of Goods Ordinance which provides the remedy for a breach
of warranty by the seller and declares that the buyer is not, by
reason only of such breach, entitled to reject the goods, but may
recover damages which are limited to the estimated loss directly
and materially resulting in the ordinary course of events from the
breach. What is complained of here, however, is much more than
u mere breach of warranty. It is a fraudulent misrepresentation.
The rules of law relating to the effect of fraud and misrepresenta-
tion upon a contract for the sale of goods are expressly preserved
by 5. 58 of the Sale of Goods Ordinance save in so far as they are
inconsistent with the express provisions of the Ordinance. There
is nothing in the Ordinance which is inconsistent with the right
which the law gives to a man to be relieved from a contract into
which he has been induced by the fraudulent misrepresentation
in & material respect of the other party to it, and so I think we are
entitled to give that relief to this defendant.
I think that the appeal should be dismissed with costs.
Appeal dismissed.

SATALLICK v. JARRETT & REDICK.

Saskatchewan Supreme Court, Newlands, Elwood and McKay, JJ.
November 24, 1917.

PanrNersurp (§ I1-—5)—AUTHORITY OF PARTNER—AS AGENT.

Under 8. 7 of the Partnership Act (R.S.8. ¢. 143), a partner is an
agent for the firm, for the purpose of the business of the partnership, but
it is only his ncts done for carrying on, in the usual way, the business of
the kind carried on, that bind the firm and his partners.

ArpeAL by defendant from the judgment of the trial judge in
an action for conversion.

H. P. Newcombe, for appellants.

B. M. Wakeling, for respondent.

The judgment of the court was delivered by

McKay, J.:—The plaintifi (respondent) had entered into
partnership with one David E. Klein on April 18, 1916, for the
purpose of earrying on the business of restaurant keepers, and
they did carry on said business until the 24th or 25th June, 1916,
when it was dissolved by mutual consent. No certificate of the
dissolution of partnership was filed in pursuance of s. 58 of the
Partner ship Act.
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After the dissolution, certain goods of the partnership business
were sold by an auctioneer at an auction sale at which appellant
Jarrett was present. The goods in question were the property
of the respondent before the partnership was formed, and, under
the partnership agreement, were to remain the property of the
respondent on the dissolution of the partnership, which they
did, and were not sold at the auction sale. When the partnership
was dissolved, the restaurant, wherein the goods in question
were, and the partnership business had been carried on, was
closed.

The respondent left Saskatoon about the 28th or 20th June,
1916, and on his return, about July 8, 1916, he discovered his
goods were gone from the former restaurant where he had left
them, and he found them in the second-hand store of the appel-
lants. On demand the appellants refused to give them up,
claiming they bought them about July 3, 1916, from Klein, the
respondent’s former partner.

The respondent brought this action for conversion againsi
appellants, and the trial judge gave judgment in favour of re-
spondent.  From this judgment, appellants appeal.

The evidence does not shew that appellants knew of th
dissolution, and it seems to nme this case must be regarded- =0
far as appellants are concerned—as if the respondent and Klein
had not dissolved partnership.

N. 7 of the Partnership Aet, c. 143, R.8.8., reads as follows:

7. Every partner is an agent of the firm and his other partners for th
purpose of the business of the partnership; and the acts of every purtner who
does any act for carrying on in the usual way business of the kind earried on
by the firm of which he is & member, bind the firm and his partners, unles
the partner so acting has in fact no authority to act for the firm in the parti
ular matter, and the person with whom he is dealing either knows that |
has no authority, or does not know or believe him to be a partner.

It is to be noted that under this section the partner is an
agent of the firm and his other partners “for the purpose of th
business of the partnership;” and it is only his acts done for
carrying on in the usual way business of the kind ecarried on I
the firm that bind the firm and his partners.

The above 8. 7 is exactly the same as 8. 5 of the English Partne
ship Aet (1890), and in foot-note (b) at p. 155 of Lindley o
Partnership, 8th ed., the author states that this seetion introduces
no change in the law, quoting authorities therefor. And at
156 the same author, in dealing with said s. 5, states:
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That if an act is done by one partner on behalf of the firm, and it
was not done for earrying on the partnership business in the ordinary way,
the firm will primé facie be not liable.

In the case at bar, the respondent and 17lein were partners
for the purpose of conducting a restaurant, and this the appellants
knew, they were not in business for selling furniture, and, further
selling the furniture of a restaurant is clearly not the ordinary
way of carrying on such business. Such acts are more likely to
put it out of business than tend to carry it on.  When, therefore,
Klein purported to sell the chattels in question, which 1 hold
was not an act done for carrying on the partnership business in
the ordinary way, the respondent or the partnership concern was
not primd facie liable, and, as the evidence is conclusive that he
had no authority to sell the chattels in question, he conferred
no title to the appellants.

With regard to s. 40 of the Partnership Aet, I do not think
this section helps the appellants, as it only continues after dis-
solution the authority that each partner had before dissolution
so far as may be necessary to wind up the affairs of the partner-
ship and to complete unfinished transactions, but not otherwise
In other words, it only continues previous authority for certain
purposes, but does not give any additional authority.

With regard to the value of the goods in question. It was
urged by counsel for appellants that the price at which the appel-
lants resold should be taken as the value of the goods, but 1 think
not, as the appellants only paid $50 for them and could well
afford to re-sell at $90, which they did, and they do not con-
tradict the testimony of the respondent that they were worth
$150, and in my opinion the trial judge was right in fixing their
value at $150.

For the above reasons I am of the opinion that this appeal
should be dismissed with costs. Appeal dismissed.

Re COLEMAN AND TORONTO AND NIAGARA POWER CO.

Ontario Supreme Court, Meredith, C.J.0., Maclaren, Magee, Hodgins, and
Ferguson, JJ.A. June 12, 1917.
l\l'l(m'u[nhm (§ TIT C—135) —~CoMPENSATION — M EASURE  OF DAMAGES
Easemgest.

In fixing the amount of compensation by arbitration in respeet of an
ensement expropristed by a Power Company, under authority conferred
on it by the Dominion Statute P ng it (2 Edw. VIL. ¢. 107 see
21 (), the damage or depreciation caused by the possession and
potential wse of the power to expropriate is to be ineluded in the award
538 L.
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ArrEAL by a land-owner, from a majority award of $2,500,
being an increase of $137.50 over a former award, in respect of an
easement expropriated by the company under the powers con-
ferred by a Dominion statute incorporating it: 2 Edw. VII. ch.
107, sec. 21 (c.)

1. F. Hellmuth, K.C., for the appellant.

D. L. McCarthy, K.C., for the respondent company.

The judgment of the Court was read by

Hobains, J.A.:—Appeal by the land-owner from a majority
award of $2,500, being an increase of $137.50 over a former
award made in this matter by the majority of the same board.

The expropriation is of an easement under 2 Edw. VII. (D.)
ch. 107, sec. 21 (c.)

The amount originally allowed, $2,362.50, was based upon
the damage by the then existing state of affairs. But it was, on
appeal, decided that the land-owner could urge before the arbi-
trators that he was to be paid for not only that damage, but
for all that was caused to him by the power given to the re-
spondent, whether it had in fact exercised it or not, provided
its notice covered its user.

In consequence, an order of reference back was made, which,
when issued, took the following form: “And this Court doth de-
clare that the said A. B. Coleman is entitled to be compensated
for any additional injurious affection to his lands in question in
this matter by reason of any further increase in the exercise of
the rights of the Toronto and Niagara Power Company under its
notice of expropriation served under the Railway Act beyond those
that it is now exercising and this Court doth remit the matter to
the said arbitrators to assess in addition to the damage already
allowed by them the damages for any such additional injurious
affection of the said A. B. Coleman’s lands by reason of any
increase which the said company is entitled to exercise under
the said notice of expropriation.”

Whether as the result of the inaccurate wording of the order
or otherwise, the majority of the arbitrators have, it seems to me.
fallen into the error of deciding that what they had to determinc
was, what additional detriment was caused to the appellant’s
property by the possible, though improbable, exercise of the
unused powers of the respondent to string wires lower down than
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at present. The words used in the award are, “and also for any
additional injurious affection. . . . by reason of any change
or increase of the rights of (the respondent) under its notice of
expropriation . . . beyond those it is now exercising.” What
is really in issue is the damage or depreciation caused by reason of
the possession and potential use by the respondent of that and
its other powers.

That this damage may be largely offset or minimised by the
improbability of user to the full extent of the powers possessed,
is of course clear. The arbitrators may and should take that
into consideration, but they must fix the damage occasioned by
the easement or right acquired in terms of the notice—here un-
limited—and lessen that only by the consideration of how likely
or unlikely it will be to be utilised to the fullest extent.

The easement is comparable to the right in question in the
case of Dolan v. Baker (1905), 10 O.L.R. 259, in which the legal
power to enter and cut trees, over a very long period, although not
used, would have a very perceptible influence in decreasing the
value of the lot and the timber.

The sum allowed for this element is practically a nominal
one, and indicates that the arbitrators considered that added
injurious affection was not shewn or was not to be apprehended
if it depended upon the actual exercise of the unused power to
string wires lower down.

This, as I have pointed out, is not the true point of view.
The easement may of course, in a sense, injuriously affect property,
but in law it abstracts one element from the whole, and does not
leave that whole intact, albeit diminished in value by the ac-
quired right. Consequently what is to be valued is the property,
in the owner’s hands, subject to the restrictions or easements
by which it is affected, though their discharge or the unlikelihood
of their use or enforcement must be considered in ease of the loss,
See Re Gibson and City of Toronto (1913), 28 O.L.R. 20, 11
D.L.R. 529, and Corrie v. MacDermott, [1914] A.C. 1056.

Mr. McCarthy offered to enter into any agreement necessary
to limit the easement to that now in use. It was said that this
was beyond the powers of the respondent.

It was incorporated in 1902 by 2 Edw. VII. ch. 107. By
sec. 12 it was empowered to “enter upon any private property and
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38 D.

survey, set off and take such parts thereof as are necessary for
4 A 2 . 2 . W

f such lines of wire, poles or conduits, and in case of disagreement
z between the company and any owner or occupier of lands which of Wi
i the company may take for any of the purposes aforesaid or in Corpo
' respect of any damages done thereto by constructing the said the n
‘if Niroana lines, poles or conduits upon the same, the provisions of the ccz::n
| Jis Power Co  Railway Act hereinafter incorporated shall apply; but nothing "
b Hodgins, 1.4, herein contained shall give the company the right to expropriate lary p
Li ; water powers.”’ I
,1 i By sec. 21, some parts of the then Railway Act (1888, 51 Viet. be the
' | ch. 29) were incorporated in the respondent’s Act, and, among been
i 1 others sections, 90 (general powers) and 136 to 169 (lands and oo
"' their valuation). . It
4 To sec. 21 of the principal Act there is a clause (c.) as fol- with |
: I lows: “Wherever in the said sections of the Railway Act the word "™ .
‘;t : ‘land’ occurs, it shall include any privilege or easement required e !
1 by the company for constructing the works authorised by this arbitr
f { Act, or any portion thereof, over and along any land, without proc?g
i the necessity of acquiring a title in fee simple thereto.” specifi
j By the combined effect of these enactments, the respondent had g«
{ had power to take the appellant’s land or to acquire an easement I_d‘
(8 to carry its wires ete. across them. Upon giving a notice under but it
‘ :’i sec. 146 of the Railway Act and securing an award, the respondent g
! 51 H became entitled to possession of that which its notice covered Th
i i and to exercise the consequent rights for which compensation “"f'd'
t must be given. arbites
LA ! ! The power of a corporation to bind itself and its successors these ¢
' not to exercise powers vested in it, or in effect to repeal the pro- may b
visions of the Act conferring them, is considered in the leading ’ In’
case of Ayr Harbour Trustees v. Oswald, 8 App. Cas. 623. The will be
head-note is as follows: “ Where the Legislature confer powers on ordere
any body, whether one which is seeking to make a profit for e

shareholders, or one acting solely for the public good, to take

lands compulsorily for a particular purpose, it is on the ground
that the using of that land for that purpose will be for the public Supreme
good; and a contract purporting to bind such a body and their Compani

successors not to use those powers is void.”

I think that case is an authority governing the exact point '*Fl"'
here, and it is followed by Neville, J., in In re South Eastern m

R.W. Co. and Wifin’s Contract, [1907] 2 Ch. 366. regis
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Whether the distinction made by Parker, J., now Lord Parker
of Waddington, in Stourcliffe Estates Co. Limited v. Bournemouth
Corporation, [1910] 2 Ch. 12, can be maintained in all cases,
the reason on which it is founded does not exist here, as the
covenant offered would necessarily restrict the use of wires and
conduits, which is a main and not merely a subsidiary or ancil-
lary power.

I do not think the Court is called on to determine what would
be the effect of desistment and a new notice. Such a step has not
been taken, and its consequences vannot be dealt with on the
present motion.

It was also urged that the arbitrators had no right to deal
with the costs of the former arbitration, the award in which
was set aside. It appears, however, that the costs of the refer-
ence back directed by the judgment were made “costs in the
arbitration,” which indicates that it was grafted on the former
proceedings. Besides this, the reference back was limited to a
specific, though improperly deseribed, inquiry, and without what
had gone before would not have covered the whole ground.

I do not think the award can be interfered with on this ground,
but it must be understood that the statute where applicable
must govern.

The proper order to make will be to set aside the present
award, and refer the matter back again to be considered by the
arbitrators upon the basis and from the standpoint indicated in
these reasons. The evidence used before them on both occasions
may be used and supplemented in any way by the parties.

In view of the terms of the order of reference back, there
will be no costs of this appeal. Those of the new reference
ordered will be in the discretion of the arbitrators in so far as they
may not be governed by the statutory provision. A ppeal allowed.

DOMINION CREOSOTING Co. v. NICKSON Co.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, JJ. February 6, 1917.

Companies (§ IVC—55)—REGISTRATION OF “‘MORTGAGE OR CHARGE''—As-
SIGNMEN * —SECURITY.

An assignment of an unascertained amount, to be eredited to the as-
signor when collected, as security for a debt, is a “‘mortgage or charge,”
within the meaning of s. 102, ¢. 39, R.8.B.C. 1911, though absolute in
form, and is not valid as against the liquidator of the assignor if not
registered before his appointment.
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ArreaL from the judgment of the Court of Appeal for British
Columbia, 35 D.L.R. 272, 23 B.C.R. 72, reversing the judgment of
Clement, J., at the trial, by which the plaintifi's action was
dismissed with costs. Affirmed.

Armour, K.C., for appellant.

Stuart Livingston, for respondent.

Frrzeatrick, CJ.:-—1 am disposed to think that the judg-

" ment on the trial was right and that this appeal should be allowed.

The assignments are absolute in form and must be held to be so
in effect unless we can find some ground for supposing that they
were only made as security to the appellant for payment on the
goods sold by it to the respondent.

Counsel for the appellant endeavoured to shew at the trial
that the retention moneys under the respondent’s contracts
with the City of Vancouver which were assigned were payments
in discharge of the balance due to the appellant on their accounts
with the respondent. If the decision of the case depended on
this question I should have no hesitation in finding for the re-
spondent. Until the expiration of the period of retention it was
impossible tosay that moneys would be payable to the respondent
by the City of Vancouver. In the first case, the contract having
been completed when the assignment was made and the amount
of the retention money being known, this exact amount was
assigned; the city, however, incurred expenses for maintenance
in accordance with the terms of the contract and accordingly
deducted the amount of these from the retention moneys, paying
only the balance into court. The amount of these deductions
the appellant admits it cannot recover. | eannot think that the
amounts of the retention moneys which would eventually be
payable by the City of Vancouver being thus uncertain, the
appellant could have ever intended to accept the assignments of
them in full discharge of the respondent’s indebtedness to it.
Again, the retention noneys under the first contract were payable
by the city after 12 months which expired on September 17,
1913.  There is no explanation why the appellant, after having
stipulated for a bonus equivalent to 109 interest, should have
allowed puyment to stand over until the respondent went into
liquidation nm ore than a year after unless they were 'ooking to o
future gencral settlen ent of accounts with the respondent.
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However, the amount of the retention moneys eventually to
hecome payable could not have exceeded the appellant’s elaim
though it might have been less and 1 cannot under these circum-
stances see any reason why the appellant should not have aceepted
absolute assignments of the retention moneys as payments pro
tanto of the debts due to it.

The amount assigned was calculated to cover interest at 10°,
and the agreement was therefore equivalent to an undertaking
not to pay off the debt until the expiration of the retention period.
The appellant was entitled to this interest and it is not to be
supposed that the respondent, even if the assignment had heen
only a security, would have paid it before it was due. It is
absurd to suppose that the respondent would have had any
object in paying a charge off at the expiration of the retention
period for it would have been paying a sum in cash to obtain an
exactly equal amount of cash.

The record is a very embarrassed one, but, so far »5 I can
ascertain the facts, I think there is no reason why the assignments
should be held to be other than absolute as they purport to be.
I have, of course, less hesitation in so holding, as the trial judge
gave no reasons for judgment, and the Chief Justice delivering
the judgment of the Court of Appeal only says that he thinks
there is sufficient evidence to shew that the assignments were
given as security falling within s. 102 of the statute.

Davies, J.:—After much consideration and not without
some doubts, I have reached the same conclusion as that reached
hy the Court of Appeal for British Columbia.

The question to be determined is whether the assignment-
to the appellant company by the respondent company now in
liquidation of certain moneys to become due under certain con-
tingencies to them under contracts the latter company had with
the City of Vancouver, for the paving of its streets, were absolute
assignments of such moneys or were mortgages or charges on such
moneys within the meaning of s. 102, ¢. 39, R.S.B.C.. 1911, re-
quiring registration as against the liquidator of the assignor
company and others.

I have reached the conclusion that they were such mortgages
or charges within the meaning of shat section and therefore void
as against the liquidator by reason of want of registration.
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The assignments though in form absolute shew on their face
that they were intended as a security to the assignee for the
payment of its debt.

In determining whether they were absolute assignments or
mortgages or charges merely regard must be had to the nature
of the transaction and the real facts and intentions of the parties.

The broad facts were that the Nickson Co., respondent,
having obtained from the Creosoting Co., the appellant, supplies
to enable them to carry out their contracts with the City of
Vancouver, for the laying of creosoted block pavement in the
city, “for the purpose of securing the payment’ of the cost of
such supplies gave the assignments in question.

The moneys proposed to be assigned were 109, of the contract
price retained in its hands by the city for 12 months after the
contracts were severally completed in accordance with the speci-
fications. If during that period the work was found to be de-
fective the contract with the city provided that its officers might
remedy and repair the defects and that the cost of doing so should
be paid out of the moneys so retained.

The moneys so assigned were not payable till the period of
12 months from the completion of the contract had expired; they
might never become payable at all as they might be used for the
purposes for which they were retained or they might only be
payable in part.

The stipulations of the appellants’ several contracts with the
city provided that the moneys so retained by the city might be
used if necessary not only in making good defects in the work
done under the particular contract under which it was retained
but also defects or faults in the work of any other similar contract
the party had at the time with the city.

At the time the assignments were lodged with the city by
way of notice there was no fund in the hands of the city to which
they or any of them attached but merely the retention moneys
under the contracts which might be exhausted in whole or in
part in maintenance and repairs on any or all of the respondents’
contracts with the city.

Looking at the nature of these transactions as detailed in
the evidence, the fact that the assignments though absolute in
form profess to be taken as security for the moneys due the
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assignee, the further fact that no moneys were really payable
under them until the period of maintenance had expired and then
only such of these moneys as were not used in remedying defects
or faults, which during that period had been found in the work
done, 1 have reached the conclusion that the assignments while
in form absolute were in reality and in substance equitable
assignments only and constituted mortgages or charges within
the meaning of the Act upon the disputed moneys which to be
effective against the liquidator required registration.

In Gorringe v. Irwell India Rubber Co., 34 Ch. D. 128, at 134,
Cotton, L.J., uses the following words which I think applicable
to this case:—

When there is a contract for value between the owner of a chose in action
and another person which shews that such person is to have the benefit of
the chose in action that constitutes a good charge on the chose in action. The
form of words is immaterial so long as they shew an intention that he is to
have sueh benefit.

And Chitty, L.J., in the case of Durham Bros. v. Robertson,
[1898],1 Q.B. 765, at 772, says: “Where there is an absolute
assignment of the debt but by way of security equity would imply
a right to a reassignment on redemption.”

Looking therefore at the purpose and object of the Act re-
quiring registration and at all the facts and circumstances of the
ease, I have reached the conclusion that the appeal must be
dismissed with costs.

Once this conclusion is reached, it becomes unnecessary to
discuss whether any part of the 109 deposit had become exigible
hefore the insolvency of the company now in liquidation.

The point was not referred to in the factums of either party
on this appeal or in the argument at bar, nor does it appear to
have been raised in the Court of Appeal.

The single question argued and determined was whether
the assignments were or were not mortgages or charges requiring
registration within the meaning of the statute.

[ mention it because of the reference made to it by my brother
Anglin in his reasons for the conclusion he has reached, which
opinion I have had an opportunity of reading.

IpinaTON, J.:—The question to be determined in this appeal
is whether or not three several assignments made by the respond-
ent to appellant, the Dominion Creosoting Co., fall within the
provisions of s. 102, ¢. 39, R.8.B.C. 1911.
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The respondent company, which admittedly was a company
within the meaning of the section, was engaged under a contract
it had with the City of Vancouver to pave parts of streets in said
city with ereosoted blocks manufactured by the appellant, and
sold by it to the respondent company for the execution of that
work. A

The work of paving was supposed to be completed in the end
of August, 1912, and the respondent company then owed the
appellant on account of ereosoted blocks purchased by it from
appellant and used in connection with said contract.

One of the assignments now in question was made on Septem-
ber 3, 1912, It recited the foregoing facts and then as follows:—

And whereas for the purpose of securing to the said assignee payu.ent
for the cost of the said creosoted blocks, the assignor has agreed with the
assignee in manner hereinafter appearing.

Then follows the operative part of it assigning to appellant
in consideration of the premises and the sum of one dollar, the
final payment of $2,084.75 to become payable by the city to the
assignor on Sept. 3, 1913.  That also provides a power of attorney
as follows:—

To settle and adjust any or all accounts in connection with the said
contract or work which may be necessaty to enable the moneys hereby
assigned to be paid to the said assignee and to give perpetual receipts for the
moneys hereby assigned which said receipts shall discharge the person paying
the same from all liability in respect thereto and the person paying the same
shall not be concerned to see to the application thereof, and also, if necessary,
to sue for or take such other steps as the assignee may think advisable for
enforcing payment of the moneys hereby assigned or any part thereof and to
compromise and settle any such proceedings on such terms as the assignec
may see fit, it being elearly understood that all costs and expenses of recovering
the moneys hereby assigned are to be paid by the said assignor and the said
assignor doth hereby covenant that it will at the request of the said assignee
and at the cost and expense of the seid assignee execute and do all such
further acts, deeds, matters and things as the assignee may reasonably
require for giving full effect to the assignment of the said moneys, and it is
hereby expressly understood and agreed that the said assignor shall only
receive credit on account of the moneys owing by the assignor to the assignec
as aforesaid for the sum of $1,876.28, part of the said sum of $2,084.75 hereby
assigned, the difference of $208.47, being a bonus or discount charged by the
said assignee for the deferred payment of the said sum of $2,084.75.

It is to be observed that the assignment clearly professes on
its face to be a security, and that all costs of recovering the
moneys are to be paid by the assignor.

At the trial it appeared in evidence that the respondent com-




n-

38 D.L.R.| Dominion Law REerorTs.

pany continued to give notes for the amount to the appellant

company. Clearly the respondent never was discharged.

A leading question by its counsel suggests these notes were
accommodation notes and an assenting reply is apparently got.

The evidence of the secretary-treasurer of the appellant
clearly shews that he had the impression that the respondent was
not discharged. And again when asked if the city by reason of
the contract with it had made and been found entitled to claim
further deduction from the amount he thought then that the
respondent would be liable.

It is absolutely clear 1 think from the terms of the instrument
itself and this evidence and the absence of any release or receipt
and the continuation of the notes that neither party considered
the transaction closed and this assignment accepted as full
satisfaction for the balance of the amount due or any definite
sum.

It is said the respondent’s books shew a credit taken therefor,
but Nickson evidently thought this was conditional as it were,
and that another account was kept of the transaction.

The character of the instrument itself is against the appellant’s
contention.

Much stress is laid upon the absolute form of its operative
part.

Any one conversant with the mode of thought and manner
of transacting such like dealings amongst business men, 1
imagine, would attach little importance to such an argument.

And if we would do justice we must try and apprehend and
correctly appreciate what men are about.

If the assignment had been intended finally to close up be-
tween those parties to it all it related to, there would have been
no doubt left existent in the minds of any one. There would
not have been used either the word “security” instead of “pay-
ment”” or the provision for the assignor bearing the expenses of
recovery of the money:.

I conclude it was exactly what the statute describes as a
mortgage or charge on the book debt due by the city to the
company.

This assignment I have taken up first for consideration,
because, if any of the ingenious suggestions of counsel as to the
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test to be applied could be given any weight, there are some
features of that transaction and its surrounding circumstances
which might lend a slight colour of reason to the argument.

The other two assignments were each made before the delivery
of any goods for which they were to secure the price before any-
thing was done to entitle the appellant to look to the city for
payment of a dollar. Yet they are given expressly for securing
the goods and the moneys are collectable at the expense of the
assignor as in the first assignment.

If an.assignment (framed in that way) of a claim over the
future liability of any third party to a contractor when the goods
to be delivered pursuant to it and work done therewith under the
contractor’s agreement with the third party only relates to a part
of the total sum to accrue due to the contractor, is not a mortgage
or charge, I do not know what could be so.

That mortgage or charge, it might have been argued, and 1
am surprised it was not, was not of the book debts but what led
up to same.

The result has been the creation of a book debt and it is that
which was intended to stand charged.

In my opinion any such assignment falls within the mischief
which the Act is intended to render harmless.

I think, therefore, the appeal should be dismissed with costs.

Durr, J.:—I proceed upon the assumption that the instru-
ments all came into operation effectively under the statute re-
lating to assignments of choses in action as regards all the debts
and sums they profess to transfer to the appellant subject only
to the consequences of the imperfection, if it be an imperfection,
due to non-registration. I reject Mr. Armour’s argument that
the statute requiring registration is limited in its application to
mortgages and charges for securing the repayment of loans for
the reason that such is not the necessary or the more natural
construction and that the intention to exclude from the operation
of an enactment such as this securities given for debts incurred
otherwise than by way of loan, for example, in the purchase of
goods or other property, ought not to be attributed to the legis-
lature in the absence of something in the statute pointing to such
an intention.

The real question is: Are the instruments before us within
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the words “mortgage or charge?”’ The decisive point is, were
the assignments given as security or were they absolute assign-
ments in the sense that the respondent would not be entitled as
of right by paying the debt and costs to require a retransfer?

I think the point must be decided against the appellant.
It is evident that the purpose of the arrangements as practical
business was to buy and sell blocks and pay and get paid for
them. The appellant had no possible interest in the contracts
with the municipality except as a cause or occasion for the sale
of its blocks and as a source of supply for the respondent of
means of paying for them. Whether they were paid by the
means made available by the assignments or by any other means
was a point which could possess no interest for the appellant.
The phrase “for securing . . . payment’” must be read, I
think, when all the circumstances are considered just as if the
words were ‘“‘as security for the payment;” and it is almost a
universal rule that a transfer of property as security implies a
right of redemption.

It would not be profitable to consider whether the assign-
ments fall within the category of “mortgage’ or within that of
“charge;” or partly in one category and partly in the other; it is
enough that they are embraced within the scope of the expression
“mortgage or charge.”

Some energy was devoted at the trial to the endeavour to
establish by the evidence of Nickson and Co.’s bookkeeper that
the assignment of the deferred residue of 109, under the instru-
ment of September 3, 1912, was actually treated by Nickson and
Co. as payment. Now it is very difficult when the facts are
considered to entertain the suggestion that this assignment was
regarded by anybody as in itself, regardless of its fruits, amounting
to payment. The respondent company were under an obligation
to maintain the street for a year and deliver it up in a condition
satisfactory to the municipal engineer. At the expiration of the
vear the provisional progress certificates were subject to read-
justment and the whole of the deferred payments of 109, might
conceivably be eaten up by deductions required on various
grounds by that official. This, the appellants, of course, knew,
and the suggestion lacks plausibility that, with their eyes open
to these possibilities, they would release the respondent company
before the year of probation had expired.

The appeal should be dismissed with costs.
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ANGLIN, J.:—By three instruments in the form of absolute
assignments the T.R. Nickson Co., for valuable consideration,
purported to transfer to the Dominion Creosoting Co. moneys
due and to become due from the corporation of the City of Van-
couver to the assignors under certain paving contracts between
them, existing and prospective.

The purpose of the parties was as clear as it washonest. In
order to obtain from the Dominion Creosoting Co. materials
necessary for the performance of these contracts, the Nickson
Co. agreed to vest in the Creosoting Co. its entire right to defined
portions of the moneys earned and to be earned under them.
The matter for our consideration is whether any legal obstacles
exist which prevent that purpose being carried out.

The T.R. Nickson Co. went into liquidation on October 26,
1914. The Court of Appeal for B.C. has held the instruments
in question to be mortgages or charges within =. 102 of ¢. 39 of
the R.8.B.C., 1911, and therefore void as against the liquidator
because not registered. The respondent supports this view, and
also contends that, as against the liquidator, the assignments,
although they should be deemed absolute, passed nothing to the
assignees, because the debts which they purported to assign did
not exist when they were executed and, becoming exigible only
after the liquidation began, they were then payable to the liquid-
ator.

The utmost amount that could become payable to the assignees
under the transfers in question would not exceed the indebtedness
to them, present and contemplated, of the assignors in respect of
which the assignments were made. Of course the absolute form
of the assignments is not conclusive as to their true nature and
effect. Upon proof that the real purpose was merely to create a
security, equity would imply a right to a re-assignment on redemp-
tion, and the instruments would in that case operate only as
mortgages or charges. Durham Bros. v. Robertson, [1808] 1 Q.B.
765, 772; Saunderson & Co. v. Clark, 29 T.L.R. 579. Evidence
given on discovery, however, by the secretary of the T. R. Nickson
Co. and by witnesses called by the respondent with a view of
shewing that these instruments, notwithstanding their absolute
form, were meant to operate only as mortgages or charges makes
it abundantly clear that after the execution of them the assignors
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regarded themselves as having no further interest in, or claim to,
or upon the moneys dealt with, and that it was intended that on
payment to the assignees (whose right to receive them was meant
to be absolute and unqualified) of whatever sums should eventually
be payable in respect of the interests assigned, the indebtedness
of the assignors to them would be pro tanto discharged. In the
moneys so dealt with the assignors intended to retain no right,
interest or claim of any nature or kind whatsoever. That they
should ever thereafter under any circumstances again have any
such right, claim or interest was quite contrary to the purpose of
the parties. They meant to transfer the title to the moneys
dealt with, and not merely to undertake that their debt to the
assignees would be partly discharged out of a particular designated
fund. They did not mean to confer on the appellants merely a
right to have their claim in respect to the moneys enforced by
assignment. They meant to give to the assignees a direct right
of action against the debtor municipality, not merely a right to
mstitute proceedings against the assignors. Burlinson v. Hall,
12Q.B.D. 347, 350. The purpose was to confer on the appellants
complete control of the part of the debt transferred to them and
to put them for all purposes in the position of the T. R. Nickson
Co. with regard to it. ' These are the essential features of absolute
assignments. William Brandt's Sons & Co. v. Dunlop Rubber
Co., [1905] A.C. 454; Comfort v. Betts, [1891] 1 Q.B. 737; Hughes
v. Pumphouse Hotel Co., [1902] 2 K.B. 190. That these cases
deal with the construction of s.s. 6 of 5. 25 of the Judicature Act,
under which the form and terms of the instrument are of greater
moment than under the provision invoked by the roixpondent
has not been overlooked.

Although such a dealing with part of a larger indebtedness
has sometimes in a different sense been spoken of as charging, or
giving a charge upon, that indebtedness, and there may be serious
difficulties even since the Judicature Act, in the way of vesting
in the assignee of part of a debt a right to sue the debtor without
joining the owner of the other part of the debt, Forster v. Baker,
(1910] 2 K.B. 636, I confess my inability to understand how
instruments such as those here in question designed to effect a
complete divestment of property and of every interest therein,
legal or equitable, can be regarded as “‘mortgages or charges”
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within the purview of the statute invoked by the respondents
either because they do not deal with the whole amounts to be
earned under the several contracts, or because some of the moneys
covered by them would only acerue due at a future date and their
amount was subject to future ascertainment owing to the fact
that certain deductions, contingent, but for defined purposes,
might be made therefrom after they had become debts due to the
contractors, though not presently exigible. Moreover, we are
now dealing with the entire unpaid balance of the debt, Yates v.
Terry, [1902] 1 K.B. 527, and all the persons interested in the
debt are before the court. Conlan v. Carlow County Council,
[1912] 2 Ir. R. 535.

That the instruments in question were mortgages was scarcely
argued. Indeed, they lack the essential feature of a mortgage—
the right of redemption. The respondent relied rather on the
word ““charge’ in the statute. The use of the terms “mortgage
or charge” in collocation, however, indicates that the word
“charge” is used in a sense somewhat akin or analogous to that
of mortgage (see authorities collected in Maxwell on Statutes
(5th ed.), pp. 529 el seq.), and was not meant to include anything
so utterly foreign to the nature of a mortgage as an out and out
transfer. Re Old Bushmills Distillery Co., [1897] 1 Ir. R. 488,
at 504-5, 508. The net amounts earned by the T. R. Nickson
Co. and ultimately to become due from the municipal corporation,
whatever they might be, were intended to be assigned absolutely
and irrevocably to the appellant. 1 am, therefore, with respect,
of the opinion that the assignments in question were not mort-
gages or charges within the statutory provision invoked on behalf
of the liquidator.

But it is also urged that the appellants cannot recover, not
because there cannot be a valid equitable assignment of a defined
portion of a future debt, the amount of which has not been
precisely ascertained, to arise out of a contemplated contract
which is a mere expectancy (see Skipper v. Holloway, [1910] 2
K.B. 630; Forster v. Baker, [1910] 2 K.B. 636, and cases there
referred to), but on the ground that at the date when the T.R.
Nickson Co. went into liquidation the fund claimed was not in
existence as a debt which had acerued due; and the prineiple
underlying such cases as Wilmot v. Alton, [1896] 2 Q.B. 254,
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(1897] 1 Q.B. 17; Ex parte Hall, 10 Ch. D. 615, and Ez parte
Nicholls, 22 Ch. D. 782, is invoked. In support of the applic-
ability of that principle to a company in liquidation counsel for
the respondent cited Bank of Scotland v. MacLeod, [1914] A.C'.
311, at 317. Without assenting thereto I shall for the purposes
of this case assume that a company in liquidation is governed by
these authorities. Attention should, however, be directed to the
facts that the bankruptey rules as to reputed ownership do not
apply to the winding-up of companies, Gorringe v. Irwell India
Rubber & Gutta Percha Works, 34 Ch. D. 128, and that in liquida-
tion the company’s property remains vested in it and does not
pass to the liquidator (who is a mere administrator) as the property
of the bankrupt passes to his trustee in bankruptey.

Under the terms of each of the contracts in question the
municipal corporation retained 109, of the total amount earned
by the contracting company for twelve months after its com-
pletion as a guarantee that the company would during that period,
known as ‘“the term of maintenance,” keep the pavements in
good repair at its own expense, replacing any defective materials
and remedying all ruts, hollows, depressions, cracks, settlements,
unevenness or other defects. Should the contractor make de-
fault in fulfilling this obligation the engineer of the numicipal
corporation had the right, on giving forty-eight hours’ notice, to
execute all repairs which he should deem necessary and the cor-
poration was entitled to charge the costs of repairs so executed
against the moneys retained or any other moneys of the contractor
in its hands.

By the first assignment—that of the Pender St. contract—
nothing but the 109, ‘“‘retention money” was assigned. The
two other assignments deal with other moneys to be earned under
the contracts as well as the 109/, retention moneys. But payment
of all except the 109, had been made in respect of them to the
assignees before the Nickson Clo. went into liquidation and the
only sums now in question in respect of these contracts are like-
wise the 109, retention moneys held under them.

In the case of the Pender St. contract the construction work
had been finished and the retention moneys, .ascertained to
amount to $2,084.75, were held by the municipal corporation
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under the guarantee clause before the assignment of them was
executed. Before the Nickson Co. went into liquidation the
“term of maintenance” had expired, $1,500 on account of the
retention moneys had been paid to the assignees on December 3,
1913, by the municipal corporation (which had full notice of all

.the assignments), the final certificate had issued on September

15, 1914, and after deducting $131.37 expended by it for repairs,
the corporation had in hand $458.38 which had become actually
payable under the contract. On September 23, 1914, more
than a month before the liquidation began, the Nickson Co.
wrote to the municipal corporation approving of the deduction
of the $131.37 and requesting that payment of the balance of the
retention moneys held on the Pender St. contract should be made
to the appellants. There can, therefore, be no difficulty either as
to the assignability or the absolute assignment of this money.
The appeal as to it should be allowed.

On the other hand, in the cases of the contract for Hastings
St. and that for Fourth Ave., the “terms of maintenance” did
not expire until August or September, 1915—nearly a year after
the liquidation began. All the moneys to become payable under
these two contracts had been earned, however, in August or
September, 1914, when the works were completed The con-
tracts expressly recognize this fact in providing that “‘a certificate
marked ‘completion certificate for payment,” at the rate of 909
on the whole amount due under the contract” should be issued
payable to the contraciors on completion of the works. These
certificates had beer fuly issued in respect of both contracts
before the liquidation. The construction of the pavement was
the whole considera ion for all the moneys to be paid under each
contract. The consideration for the supplementary obligation
to repair was the giving of the paving contract. No doubt the
right to payment of the 109 retention moneys only arose 12
months afterwards, i.e., on the expiry of the “term of main-
tenance.” These moneys in the interval, however, were (subject
to the assignments) the property of the T.R. Nickson Co. They
were held for that company by the municipality as debita in
presenti, solvenda in futuro, subject only to the fulfilment of the
guarantee of maintenance, and to the right on the part of the
corporation to deduet therefrom any expense to which it should
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be put for such maint or for maint under simil
provisions of other contracts of that company. They were
precisely in the same position as moneys of the T. R. Nickson Co.
deposited by it with the municipal corporation as a guarantee
for the fulfilment of any contractual obligation would have been.
Moneys so deposited remain the property of the depositor subject
to the lien or charge in favour of the depositee defined by the
terms of the guarantee. There was at that time nothing to
prevent the assignment of these moneys by the T. R. Nickson Co.
to the appellants becoming effective. The assignments as to
them had, no doubt, operated at the time they were made only as
contracts to give them to the assignees when they should be
carned, Thompson v. Cohen, L.R. 7 Q.B. 527, 533; Cole v. Kernot,
L.R. 7 Q.B. 534, because a man cannot in equity any more than
at law assign what has no existence. But a man can contract
to assign property which is to come into existence in the future
and when it has come into existence equity, treating that as done
which ought to be done, fastens upon that property and the
contract to assign thus becomes a complete assignment. Collyer
v. Isaacs, 19 Ch. D. 342, 351, 353; Holroyd v. Marshall, 10 H.L.
Cas. 191.

On the completion of the works the right to the ‘retention
moneys,” which were part of “the whole amount due under the
contract,” passed to the assignees, subject to the lien or charge
thereon of the municipal corporation. The case in respect of
these moneys, I think, falls within the principle on which Re
Davis, 22 Q.B.D. 193, Ez parte Moss, 14 Q.B.D. 310, and Pipe's
case (1888), W.N. 225, were decided. The moneys assigned
had not, it is true, been earned when the assignments were made
and could not, therefore, be the subject of common law assign-
ments. But although the contracts themselves should be regard-
ed as having been then mere expectancies and the moneys to
arise under them as mere possibilities—future book debts, Tailby
v. Official Receiver, 13 App. Cas. 523, 542-8, in equity, when they
had been earned and were “due,” the assignment of them for
valuable consideration became operative and could no longer be
defeated even in bankruptcy. This was the situation when the
T. R. Nickson Co. went into liquidation. Had the liquidation
oceurred before the completion of the works, i.e., before the
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moneys had been earned, the position might have been different,
and the principle of the decisions in Wilmot v. Alton, [1896] 2
Q.B. 254, and Ex parte Nicholls, 22 Ch. D. 782, might have
governed, if these bankruptey decisions are applicable in the
liquidation of a company.

I am for these reasons of the opinion that the appeal as to the
retention moneys held in respect of the Hastings St. and Fourth
Ave. contracts should also be allowed.

The appellant is entitled to its costs throughout.

Appeal dismissed.
Re FAULKNERS LIMITED.

Ontario Supreme Courl, Meredith, C.J.C.P., Riddell, Lennoz and Rose, JJ.
June 8, 1917.

Sk (§ I B—6)—By sampLE—PASSING OF TITLE.

The property in goods passes when the seller and buyer intend it shall
pass—An order fur goods after inspecting samples is not necessarily a
“sale by sample.” The property in goods so ordered, and sent by
carrier, addressed to the buyer, passes upon the delivery to the carrier.
AppeAL from an order of Clute, J. dismissing an appeal from

an official referee upon a reference for the winding up of an
incorporated company and finding that the appellants were not
entitled to rank as preferred creditors. Affirmed.

A. C. Heighington, for the appellants.

G. D. Kelley, for the liquidator, respondent.

MexrepitH, C.J.C.P.:—The appellants are wholesale dry
goods merchants, carrying on business at Glasgow, in Scot-
land; and Faulkners Limited were retail dry goods merchants,
carrying on business at Ottawa, in Canada.

In the month of October, 1914, Faulkners Limited gave to
the appellants, through one of their travelling salesmen then in
Ottawa, orders for goods the prices of which amounted to about
£366. This purchase of goods was one of an ordinary character,
made in the usual way. The salesman displayed his wares in
the shape of samples, as they are commonly called; the retail
merchants’ buyer was thus enabled to see generally what the
wholesale sellers offered for sale and could supply, and ascertain
the prices: and, acting accordingly, in quite the usual manner of
buying and selling between retail and wholesale dealers in such
wares, the buyer “ordered,” and the seller agreed to supply, a
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large quantity of many kinds of such wares; and thereupon the
salesman sent the “order,” by post, to his employers, at their
place of business in Glasgow, in the usual manner of carrying out
such transactions.

In due course, and in quite the usual manner, the “order”
reached theappellants, the goods ordered were packed and sent to the
buyers, and the shipping bills and other papers were sent to them
by post. The shipment was made on the 20th January, 1915, at
Glasgow; and the goods arrived at Ottawa on the 19th February,
1915.

The buyers, instead of taking the goods into stock at once,
followed the very common custom of having them taken from the
carriers and placed in a bonded warehouse until the duty could be
paid and until otherwise it should be convenient to take the goods
into stock. The duty upon such goods is large, running from one-
fourth to one-third or more of their cost; and, the buyers not
having the means of paying so large an amount conveniently at
the time, the quite common course I have mentioned was adopted.

The duty was paid upon nearly all the goods, and they were
taken into stock in the month of March, on the 4th, 6th, 9th,
11th, and 25th days of that month.

The freight upon all of them was paid to the carriers by the
buyers before the goods were delivered by them and removed to
the bonded warehouse, on the 3rd March.

The buyers’ business is now in liquidation under the provi-
sions of the Winding-up Act, the winding-up order having been
made on the 20th March, 1915.

In July, 1915, an affidavit, proving the appellants’ claim
against the insolvent estate, was made by a member of the Bar
of this Province, in which he is so described, in addition to the
description of “the registered attorney in Canada” of the whole-
sale merchants, the sellers of the goods in question: and in that
affidavit it is said that Faulkners Limited are justly and truly
indebted to the sellers in the sum of $2,739.25 “for goods supplied
to the said debtors at Ottawa.

And “3, that Arthur & Co. (Export) Limited hold no security
whatever for the said claim or any part thereof.”

From one of the letters filed, it appears that the solicitor had
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had his clients’ claim placed in his hands in the month of March,
1915, and that in that month he had begun his inquiry into the
facts of the case: proof of the claim, in the manner I have men-
tioned, was not made until four months afterwards.

And now the appellants have completely changed their posi-
tion, and claim, in regard to the goods shipped by them to Faulk-
ners Limited, in January, 1915; their present contentions, through
the same solicitor, being:—

(1) That the contract, made in October, 1915, to sell such
goods was procured by the fraud of the purchasers, and that
therefore no property in, or right to, the goods ever passed to
them: and

(2) That, in any case, no property in the goods ever passed,
under the transaction in question, to the purchasers: but that they
wrongfully converted them to their own use: and that the liqui-
dator of their estate can stand in no better position than they,
and so he was guilty of a wrongful conversion of the appellants’
goods in selling them, as he did, as part of the insolvents’ estate.

The appellants’ claim, thus made, has been heard by the local
referee, in the winding-up proceedings, at Ottawa, and by Clute,
J., upon an appeal against the judgment of the local referee upon
it; and each of them was clearly of opinion that the appellants’
real rights in the matter are those deposed to in the affidavit of
their solicitor of July, 1915, to which I have referred; and that
there is no substantial ground for the changed claim which they
now make. This appeal is against that judgment of Clute, J.

Upon the first point made in it, I am unable to find any fact
proved upon which any charge of fraud could even plausibly be
made. There was no assertion made, nor any assurance asked
for, at the time of the sale in October or at any other time, that
the buyers were in solvent circumstances: and, if there had been.
there is no evidence that they were not; and so the sale could not
have been made in reliance upon any false statement of that
character: whilst to assert that the buyers bought with the in-
tention of never paying for the goods would be to assert something
of which there is no evidence and which indeed would be quite
disproved by the facts and circumstances of the case. Until
the unfavourable response came, in the month of March, 1915, to
an expressed need for an extension of time for payment of their
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debts, I have no doubt Faulkners Limited, and the creditors as
well, expected that the business would be carried on and carried
on successfully: see Ex p. Whittaker (1875), L.R. 10 Ch. 446.

And, if the contract had been brought about by the fraud of
the buyers, there was no rescission by the sellers on that, or in-
deed on any, ground; but, after inquiry and with full knowledge
of the facts, there was, almost five months afterwards, an affirm-
ance of it in “the claim’ made and proved by their “registered
attorney,” as I have mentioned.

The other ground of the appeal, like that which I have dealt
with, is quite indefinitely stated, but seems to be this: that the
property in the goods had not passed to the purchasers when
the Martin letter was written, on the 3rd March, 1915, intimating
that Faulkners Limited were unable to meet their liabilities as they
fell due and proposing an extension of time for payment of their
debts: that the property had not passed, because the goods were
sold according to sample, and had not been inspected and accepted
by the purchasers when that letter was written: that, therefore,
the property in the goods always remained in the sellers; that the
subsequent taking possession of them by the buyers was a wrong-
ful act which gave no right in them to the buyers; and that the
liquidator, therefore, never had any right to them, and, having
sold them, is answerable to the appellants for their price or value.

But that is a position which seems to me to be assailable at
many points.

When a purchaser of goods, not yet delivered to him, tells the
seller that he will not pay for them if delivered, the seller need not
deliver the goods; but there cannot be a rescission of the contract
without the consent of the seller. There may, of course, be a
tacit concurrence in putting an end to the contract; and actions
may speak as well as words: see Morgan v. Bain, L.R. 10 C.P.
15, and In re Pheniz Bessemer Steel Co., 4 Ch. D. 108. In Ex p.
Stapleton, 10 Ch.D. 586, it was said by Jessel, M.R., at p. 590,
that “if a person who has entered into a contract of this kind
gives to the vendor before he has parted with the goods that
which amounts in effect to this notice, ‘I have parted with all
my property, and am unable to pay the price agreed upon,’
it is equivalent to a repudiation of the contract. Of course that
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;] .‘ g ONT. would not affect the right of the trustee in the liquidation to elect
8.C. to fulfil the contract on paying the price in cash, provided that he
: ;e does so within a reasonable time;” and he subsequently added

} F’L‘I’:I‘:;:“ that a sub-purchaser from the debtor might do =0 too. And in the
[— case of the Phaniz Bessemer Steel Co., the same Judge said (4

P CohD.at pp. 113, 114): “It appears tome that, in order to bring the

case within the rule, there must be that sort of insolveney declared

which ought to satisfy every reasonable man that there is no

{ | intention on the part of the purchaser to pay for the goods, and
! no probability that he will pay for them.”

3 And the rule in the United States of Ameriea is said to be,
g that: “If the contract of sale is executed the subsequent insol-
T vency of the buyer is not ground for rescission:"” and that: “ Where
’t the sale iz on eredit the seller is excused from delivery if the buyer
1 H has absconded, or has become insolvent. 1If, however, the buyer
‘;{- ' is ready to substitute cash for the credit, his insolvency does not
i1 ] excuse the seller:” Cyclopedia of Law and Practice, vol. 35,
| pp. 135 and 253. :
J Taking the rule to be as stated in the cases I have mentioned,
; : there is far from being enough to bring this case within it. The
1 4 Martin letter was not a letter of the buyers: Martin, an account-
i 3 ant, had been employed by creditors of Faulkners Limited to
jl Z investigate their affairs; and he, in such employment, having come
| i o to the conclusion that an extension of time was necessary to en-
) able the company to earry on its business, wrote, in his own name
; and upon his own letter-paper, the letter of the 3rd March,
it 1915. That which Martin proposed, the company, no doubt, were
satisfied with, and desired: and it must be that it was considered
’ by all concerned a satisfactory solution of the company’s
i difficulties, and a proper one, and so one which was likely to be
b ¥ carried out. Martin, acting for creditors, would not have sug-
IS ' gested it if it had not appeared to him to have been in the interest-
! . a of the creditors, and the company would not have acquiesced in
{8 i it if it had not seemed to be a feasible means of enabling them to

carry on business successfully. The company were not insolvent,
as a going concern; they had assets to the amount of over $25,000
in excess of their liabilities, and were said by Martin to be in asome-
what better position financially than they had been two years before.
What they lacked was credit, credit with lenders of money as well
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elect as with sellers of goods; that credit without which few mercantile

at he concerns, if any, could carry on business successfully. There is 8.C
dded no evidence that insolveney was announced by the company at Re
n the any time; on the contrary, until the creditors refused to accept "’I‘Ll':‘l‘;;n“
id (4 Martin's proposition, nothing was expected but that the company J—

, . 3 . Meredith,
gthe should be able, and should continue, to carry on their business, and  CJCP.

lared do =0 suceessfully: and nothing to the contrary was said by the
is no company. It is true that in the month of February, 1915, a

,and creditor commenced proceedings for the winding-up of the com-

pany; but that is not an altogether uncommon method adopted
» be, to enforce a single creditor’s claim, nor one that never succeeds.
nsol- It scems to have suceeeded, in that sense, because nothing ever
'here came of it.  If it did not succeed in that sense, it must have failed
uyer for want of merit: it is said to have been “dropped.”

uyer And so, even if the case were as the appellants state it on this
: not branch of the appeal, it should fail, because no such circumstances
, 35, have been proved as would have absolved the appellants from

their obligations under the contract in question, if they had been
ned, unfulfilled on the 2nd March, 1915; and that seems to me to be

The made abundantly plain by the conduct of the appellants, through
unt- their legal adviser, in continuing to act as if the contract were
1 to in full force until, at least, the end of July, 1915, and then claiming,
ome under oath, only as simple creditors of Faulkners Limited, without

) en- any security whatever, for the full price of the goods in question.
ame But the case is not as the appellants state it on this branch of
rch, the appeal; it is in all material respects very different.

vere Not only had the property in the goods passed to the buyers
ered before the 2nd March, 1915, but, as I find, the possession also
ny's had passed to them.

) be When property passes, in the case of a sale of goods, is when
sug- the parties to the contract intended it to pass; their agreement in
ests that respect is that which binds, and so the question is one of fact.
1 in It is said for the appellants that the sale was a sale of goods by
1 to sample, and that, that being so, the intention of the parties must
ent, have been that the property should not pass until the buyers had

000 inspected the goods in question and found them to be equal to the
me- sample and that that had not been done when the Martin letter
ore. was written. But that contention seems to me to be based upon
vell a confusion of a sale by sample with a sale from samples. The
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sale in question was one from samples, samples sent out by th
sellers o that they might put buvers, carrving on business out of
Gla:gow, as nearly as possible in as good a position to buy at
their own place of business as if they were buying in the sellers’
warchouse in Glasgow; and it could hardly oceur to any one, if
buying in the warchouse, in almost the same manner, that h
was buying by sample. Samples would there be shewn in the
warchouse in the same manner, but in greater quantity, and pur-
chases would be made accordingly, not of the goods exhibited
but of goods of that kind, just as the sale in question was made
The goods are in each case deseribed and numbered, and the
purchase i made by description and number. In this case, :
good many more than an hundred different kinds of goods were
purchased: to say that in such a case the sale was by sample, that
the contract was that each should be in accordance with the
sample, and that there was to be an inspection for the purpose of
comparing them with the samples exhibited, is to say that which
by reason of its impracticability only, no business man would
seriously assert. In a case of a sale by sample the buyer usuall\
retains the sample to be the guide in the inspection or other te<t
in cases such as this the samples go with the salesman; they are
part of the stock-in-trade of his employers. Sales by sample wer
familiar transactions years ago, but are very infrequent here now
they were applicable to sales of bulky goods such as wheat,
flour, and other like commodities, but in these days sales accord-
ing to grade have almost entirely superseded sales by sample.
So that it may be that some might confuse sales according to
sample with sales from samples, notwithstanding their very wid
difference. Sales by sample have very much gone out of vogue
whilst sales from samples have very much come in.

And if a sale by sample, why an inspection in Ottawa and not
at the Glasgow warehouse? The home of the samples was there:
the prices to be paid were the prices of the goods in the warehousc
the freight was to be paid and was paid by the buyers: the good~
were to be shipped and were shipped for the buyers and in their
name: they were to pay, and were charged with, the cost of
boxing and shipping: the goods were to be insured and were in-
sured for and in the name of the buyers: and the bills of lading,
giving absolute control over the goods, were to be sent, and were
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sent, to the purchasers: so that in all details the sale was the same
as if it had been made at the sellers’ warehouse in Glasgow,
except that it was effected by a travelling salesman, with samples
from the warehouse, at Ottawa, instead of in the warehouse at
Gla-gow.

In these circumstances, 1 can have no manner of doubt that the
property in the goods passed to the buyers when the goods, having
been selected and packed in accordance with the intention of the
parties, were delivered to the carriers for and in the name of the
buyers: and that the possession of the goods then also passed to
the buyers, that fact being put beyond all question by the sending
to them of the bills of lading made out in their favour. And all
this took place on or before the 20th January, 1915: and so the
sellers were quite right in making their claim for the price of all
the goods in question as goods sold and delivered (o the buyers on
that day; and their solicitor was al=o quite right in verifying that
elaim upon his oath.

And, in addition to all this, when the goods reached Ottawa,
in the month of February, the buyers, having paid the carriers
their charges, took the goods out of their possession, so that the
carriers had no more control over them in any manner, and left
them, as their (the buyers’) own goods, in a bonded warehouse, until
they should, at their convenience, pay the customs duties and
remove the goods to their own place of business.

I am therefore clearly of opinion that Clute, J., and the Referee,
as well as the appellants’ solicitor in proving their claim in July,
1915, were quite right in the view taken by them of the trans-
action in question; and to this concert may be added the voice of
Faulkners Limited and the words of the appellants, conspicuously
printed in red ink at the head of their invoices of the goods in
question, dated the 20th January, 1915, plainly indicating that
their obligations ended with the shipment of the goods, and
warning the buyers that, if any of the goods had been abstracted,
they should at once make claim against the carriers, “who alone
are responsible.”

And I may add that the contention made in thix ca-e, in the
appellants’ behalf, does seem to me to be an extraordinary one
to be made in any wholesale merchant’s hehalf: if, in a typical
sale such as that in question, the property in the goods does not
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pass to the buyer until he has, at his place of business, inspected
and accepted, as “up to sample,” the goods; if all risks as to loss
and injury of the goods are to be the seller’s, and they are to re-
main his, however they may be rejected, his lot would be a rather
hard one, and assuredly not one that he should seek in a Court
of law to have fastened upon him. It must not be overlooked
that when property passes the right to stop in transitu is an
effectual safeguard.

This appeal should, in my opinion, be dismissed.

RippeLn, Lennox, and Rosk, JJ., agreed that the appeal
should be dismissed. Appeal dismissed with costs.

MORSE CO-OPERATIVE SUPPLY CO. v. COATES.
Naskatchewan Supreme Court, La;;wnl, l;mwa and McKay, JJ. November
, 1917,

Companies (§ V B—176)—SusscriPTiON—WHEN BINDING—ALLOTMENT OF

SHARES,
A promissory note given for shares in a company not yet incorporated
is an offer to take shares when the company es incorporated; to

constitute a binding contract there must be an acceptance of this offer

by an allotment of the shares applied for and a notice to the applicant

of such allotment.

ArreaL from the judgment of the trial judge in an action on
a promissory note. Reversed.

L. McTaggart, for appellant; J. F. Hare, for respondent.

The judgment of the court was delivered by

Lamont, J.:—This is an action on a promissory note. On
March 5, 1914, one A. T. Hodges, who was promoting the plaintiff
company, solicited the defendant to subscribe for shares in the
capital stock of the company, which had not then been incorpor-
ated. The defendant said he would take a couple of shares. The
par value of these shares was $50 each. The defendant gave to
Hodges a note for $90 and a cheque for $10 and took from him the
following receipt:—

Received from John Coates, farmer, of Morse, the sum of $10, by cheque,
in payment of 2 shares in the Morse Co-Operative Supply Co. Stock certi-
ficates to be issued when incorporation is effected. Sgd. Arthur T. Hodges,
pres.
The note not being paid at maturity, the plaintifis now sue
thereon.

A number of defences were set up, the most important being
that there was no acceptance of the defendant’s offer, that the
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shares applied for had never been allotted to the defendant, nor
had any stock certificates beenissued. Inthe District Court, judg-
ment was given for the plaintiff company. From that judgment

peted
) loss

0 re- e :
wther this appeal is brought.
‘ourt The question in this case iz, was there a binding contract on

the part of the defendant to take shares?

In Re Scottish Petroleum Co., 23 Ch.D. 413, Baggallay, 1..J.,
at p. 430, said:—

To constitute a binding contract to take shares in a company when such
contract is based upon application and allotment, it is necessary that there
should be an application by the interding shureholders, an allotment by the
directors of the company of the shares applied for, and a conmmunication
by the directors to the applicant of the fact of such allotwent having been
made.

In the present case, there was no written application by the
defendant for shares, but the giving of his cheque and note was
an offer by him to take shares as soon as the company was in-
corporated, upon the terms agreed and set out in the receipt.

To constitute a binding contract, there must be an acceptance
of this offer by the company. Acceptance is usually evidenced
by an allotment of the shares applied for and notice to the appli-
cant of such allotment. The only evidence of allotment in this
case is that at the directors’ meetings on March 2 and March 16,
1914, applications were discussed and it was agreed among the
directors that all who had applied for stock were good men to
have in the company, and their money and notes were not re-
turned. There was no resolution accepting the applications,
nor was any notice sent to the applicants either of acceptance of
their applications or of the allotment of shares.

These meetings of the directors (so-called) were, however,
prior to the incorporation of the company. The company did not
become incorporated until March 30, 1914. What evidently
happened was that the promoters, who subsequently became
directors, assumed to allot shares prior to the incorporation of the
company. This they had no power to do.

In Mitchell's Canadian Commercial Corporations, at p. 466,
the author says:—

Before a company has obtained its charter of incorporation, there is no
one with whom a subseriber to a share list can validly contract, consequently
the agreement is not binding unless and until adopted by the company when

incorporated, and is revoeable by the subscriber so far as the company is

concerned at any time before the company is incorporated and accepts the
offer.
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The company not being in existence until March 30, there
could be no acceptance of the defendant’s offer prior to that date.
After that date, there is absolutely no evidence that the defend,
ant's application ever came before the directors or that they ever
passed upon it. They appear to have taken it for granted that the
action which they, as promoters, took, prior to incorporation,
was all that was necessary to constitute a binding contract in
view of the retention of the note and money by the company.
This, in my opinion, is not so.

In Mitchell's book above referred to, at p. 190, the author
says:i—

If regard is had to the well-established theory that an incorporated
company is a separate and distinet legal entity apart from its corporators,
it necessarily follows that at common law a company duly incorporated
would not be liable on contracts made on its behalf before it was incorporated.
In the first place, the principal for whom the representative is acting before
incorporation is non-existent as a legal entity. That being the case there
can be no effectual post-corporate ratification of a contract entered into by a
pre-incorporation representative, for “ratification can only be by a person
ascertained at the time of the act done—by a person in existence either
actually or in contemplation of law.” Sce also Pearce case, 16 App. Cas.
at p. 512-3.

Here, there was an offer by the defendant, but no acceptance
of that offer by the company.

It was however contended that, even if there was no actual
acceptance or allotment of shares, the fact that the defendant’s
name was entered upon its register, and the fact that the com-
pany sent him a notice of a shareholders’ meeting and that he
attended and took part in that meeting, were circumstances
sufficient to justify the inference not only that the company
accepted his offer, but also that he must have been aware that such
was the case. The page of the company’s ledger which was put
in evidence as a register of members cannot, in my opinion, be
considered. It is simply what it purports to be, namely, the
company’s ledger account with the defendant. It is headed
*“J. Coates, Morse” and the debit side, under date of March 5,
debits Coates with note for $90 and “To cash $10.” On the other
side, under same date, is credited “By cash $10. By note $90.
Dec. 17, To balance, $90.”

Section 26 of The Companies Act (R.8.8. 1909 c. 72) provides
that the subscribers of the memorandum of association “and
every other person who is to become a member of a company
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under this Act and whose name is entered on the register of mem-
bers shall be admitted to be a member.” 8. 27 provides
that “each share shall in the case of a company having a capital
divided into shares be distinguished by its appropriate number.”
Then s. 28 reads as follows:—

28. Every company under this Act shall cause to be kept in one or more
books a register of its members; and there shall be entered therein the follow-
ing particulars:

(a) The names and addresses and the oceupations, if any, of the member:
of the company ; with the addition in the case of a company having a capital
divided into shares of a statement of the shares held by each member, dis-
tinguishing each share by its number; and the amount paid or agreed to be
considered as paid on the shares of each member;

(b) The date at which any person was entered in the register as a member;

(¢) The date at which cny person ceased to be a wember.,

It will be seen that the above ledger account is no compliance
whatever with the requirements of s. 28. It does not give the
subseriber's occupation, nor does it distinguish his shares by specifie
numbers. If March 5 is to be taken to be the date on which
his name was entered on the register, such entry was prior to the
incorporation of the company. The ledger page cannot, in my
opinion, be considered as a register of members.

The only other ground upon which it was sought to hold the
defendant liable was that a notice of a shareholders’ meeting
was sent to him and that he attended and took part in the proceed-
ings of the company, and that this was evidence of an acceptance
of his offer by the company and knowledge of such acceptance
on his part.

It is true that acceptance need not be in writing. It may be
made verbally, or by conduet communicated to the defendant
that the company has accepted his application and himself as
a shareholder, but I have not been able to find any case in which
it was held that the sending of a notice of a shareholders’ meeting
and attendance at that meeting, by a shareholder, without any
allotment of shares or notice thereof, or entry of the subseriber’s
name on the register, is sufficient to charge him with liability in
respect of the shares applied for.

In Re Canadian Tin Plate Co., Morton's case, 12 O.L.R. 594,
Morton applied for 25 shares of the common stock of the company,
for which he agreed to pay “upon delivery of the regular stock
certificates of the company, the same having been duly signed
and sealed.” In the stock ledger of the company, under his name
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and the heading “ Common Stock,” an entry was made ““ Allotted,
bought, debtor 25 shares.” There was no evidence of any reso-
lution of the directors allotting stock, nor was notice of such allot-
ment sent. Subsequently, the directors sent notices of calls to
Morton in respect of this stock. In giving judgment, Osler, J.A.,
at pp. 599 and 600, said:—

The entry of the respondents’ names in the stock ledger is not conclusive:
Gunn's case (1867), L.R. 3 Ch. 40; and the absence of any record in the
minute book of any resolution of the directors dealing with the respondents’
application, and the silence of the persons who ought to know whether it was
ever brought before or passed upon by the board, strongly supports the
inference that the stock never was allotted, and that the entry of the 10th
August was mierely the unauthoriged act of Thompson or of some elerk aeting
under his instructions.

Whether the mere num-(- of a call can be regarded as equivalent to
notice of allotment is perhaps questionable: Nasmith v. Manning (1880-1),
5 AR. (Ont.) 126, 5 Can, S.C.R. 417, It may perhaps be so framed as to
be sufficient for that purpose, but I do not decide it. The respondents’
difficulty ariscs at an earlier stage. There never was, as I hold, any appro-
priation of specific shares to the respondents.  The resolutions making the
calls certainly cannot be regarded as such, These deal with stock which has
been already allotted, and with nothing else, and the fact that Thompson sent
notices of such calls to the respondents amounts to nothing if the stock had
not been already allotted to them by the directors.  There having, therefore,
been no response by the company to the respondents’ applieation, they never
becsune shareholders, and were properly struck off the list of contributories.

The facts of this case throw considerable light on the case at
bar. Here, as in the Morton case, there never was an appropriation
of specific shares to the defendant. The offer of the defendant to
take shares was upon condition that the stock certificates were
to be issued when incorporation was effected. They have never
been issued.

I am therefore unable to find that there was any binding
acceptance by the company of the defendant’s offer. The appenl
should, therefore, be allowed with costs, and the plaintiff’s action
dismissed with costs, and the defendant’s counterclaim asking for
a return of the $10 paid should be allowed with costs.

Appeal allowed.
KILDONAN INVESTMENTS Ltd. v. THOMPSON.

Supreme Court n[(‘mmda Sir Charles Fitzpalrick, C.J., and Davies, Idington,
Duff, Anglin and Brodeur, JJ. I'ebruary 6, 1917.

Arrear (§ T A—1)—BY cOMPANY—SUSPENSION OF CHARTER—EFFECT.

A temporary revocation of a company's charter, subsequently restored,
does not affect the prosecution of an appeal by a company instituted
between the revoeation and the n-\lvnr in the absence of Dominion
legislation to the contrary, the legal capacity of a company chartered
under a provincial statute is determined by provincial law.
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ted, ArpeaL from the judgment of the Court of Appeal for Man-
eso- itoba, 25 Man. L.R. 446, affirming the judgment of Mathers, C.J.,
lot- at the trial, 21 D.L.R. 181, by which the plaintifi’s action was
s to Jismissed with costs. Affirmed.
The judgment of the Court of Appeal for Manitoba, dismissing
the appeal of the present appellant, was rendered on May 17,
1915. The appellant company, having failed to mauke the annual
Ll":: summary shewing the lands it possessed as required by s. 77 of
was the Manitoba Companies Act, the letters patent evidencing its

the incorporation were duly cancelled by order-in-council on July 14
19th

ting

sive !

)
1915. During the time the charter of the company appellant
wius so revoked, the solicitors for the appellant obtained from
Richards, J., on August 6, 1915, an order allowing the present
appeal to the Supreme Court.  But, on October 18, 1916, the dis-
ability of the appellant company was removed, under the pro-
visions of s. 130 of the Manitoba Companies Act, which declares
that the Lieutenant-Governor-in-Council may order that the
charter of a company *“‘be revived and the company restored to
its legal position as at the time of such revocation, cancellation
or surrender in the same manner and to the same extent as if

1o
)-1).
8 to
mis’
pro-
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has
sent
had
ore,
there had been no such revoeation, cancellation or surrender.’
The respondents moved to quash on the ground that the
company appellant had virtually ceased to exist when the appeal
to the Supreme Court has been instituted.

The motion to quash the appeal and the merits of the ca e
were argued at the same time.

Fullerton, K.C., for respondents.

Frezeamrick, C.J.:—As to the question of jurisdiction I agree
with Anglin, J. The order-in-council reviving the letters patent

eal . y s
i ol incorporation restored the company to its legal position as at
for the time of the revoeation in the sanie wanner and to the same

extent us if there had been no such revoeation.

On the merits 1 agree, with somwe hesitation, that this appeal
hould be dismissed with costs.

The evidence does not support the defence originally set up,
and, in my opinion, it is not very satisfactorily established that
all the respondents were induced to enter into the agreement in
question exclusively by the representations made by Batters and
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Baldwin. Some of them on their own evidence were certainly
guilty of gross neglect and would appear to me to have been willing
to take considerable risks. Little or no inquiry was made as to
the site or possibilities of the property. The only consideration
with the purchasers apparently was the possibility of a quick
turnover in a rising real estate market. For instance, respondent
Irwin says that had he known that Batters was getting a com-
mission on the sale of the property that fact would not have affected
his mind and there are others who testify to the same effect
Men who are so regardless of the ordinary rules of caution do not
deserve much consideration, but the transaction was certainly
not an honest one and the presumption is that the company must
have known of the relations existing between the secretary-
treasurer Hannson, and Baldwin and Batters.
I defer to the better opinion of my colleagues and of the judges
in the courts below and am content to let the tree lie where it has
fallen.
Davies, J., concurred with Anglin, J.
IpiNgToN, J. (dissenting) :—This is an appeal by a company
incorporated under the Companies Act of Manitoba in an action
in which the trial judge had maintained charges of fraud set up
by way of defence and counterclaim against the company's
action and therefore dismissed, on February 27, 1915, the action
and gave effect to the prayer of those respondents who had
counterclaimed. Thereupon the appellant appealed to the Court
of Appeal for Manitoba and its appeal was unanimously disiuissed
on May 17, 1915.
On July 14, 1915, the letters patent evidencing the incorpora-
tion of the appellant were duly cancelled by order-in-council and
such company had not been reinstated at least until after October
18, 1916. §
Indeed, we have no evidence before or beyond the oral admis-
sion of counsel that in fact there ever was a reinstatement and
nobody seems to know the precise terms thereof.
The case has been hanging before us a long time and some-
thing desperate seems to have been done at the last moment.
An affidavit filed on this application to quash (which has been
pending for a year or more) suggests, and it is not denied, that the
proceedings to revoke the incorporating letters patent were taken
under s. 77 of the Companies Act (R.S.M. c. 35).
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The notice of said order of rescission was advertised in the
Manitoba Gazette on July 31, 1915, as required by the Act.

The Companies Act was amended on February 20, 1914, by
adding thereto the following:—

130. In any case where, by virtue of s. 86 of this Act, any charter or
letters patent of incorporation of any company has become revoked and
cancelled, or where any such charter or letters patent of incorporation has
been revoked by order-in-council under s. 76 of the Manitoba Joint Stock
Companies Aet, being c. 30 of the R.8.M. 1902, as amended by s. 3 of ¢. 13
of 5 & 6 Edw. VIIL., or where any charter or letters patent of incorporation
have been surrendered under the provisions contained in ss. 78 and 79 of this
Act, if it is made to appear to the Lieutenant-Governor-in-Council, on the
application of any person, that the acts or neglects of the company or corpora-
tion which led to such revocation or surrender were due to inadvertence,
accident or neglect of the officers or servants of the company, and that such
cancellation, revocation or surrender of the charter or letters patent of in-
corporation will result in loss or serious inconvenience to the company or the
applicant, and that the required returns have been filed with the Provincial
Secretary and fees paid and all other defaults of such company remedied,
then the Lieutenant-Governor-in-Council may order that the charter or
letters patent of incorporation of the company be revived and the company
restored to its legal position as at the time of such revocation, cancellation
or surrender in the same manner and to the same extent as if there had been
no such revoeation, cancellation or surrender, and the same shall thereupon
be revived and restored accordingly.

During the time the company was dead and its incorporation
absolutely null in the language first quoted, the solicitors for the
appellant had the temerity, on August 6, 1915, to approach
Richards, J., and obtain from him an order allowing this appeal
to be made.

Mr. Fullerton in his affidavit, upon which (amongst other
things) this notice to quash is founded, denies any knowledge at
that time on his part of the revocation of appellant’s charter.

I have not the slightest doubt that Richards, J., was equally
ignorant of the fact and was improperly imposed upon, and that
if the facts had been disclosed he would have refused to make said
order and we would never have heard of this appeal.

The 60 days for an applicant to move had long expired before
the appellant could get into any such position as entitled it to
make the application.

There is no material filed on behalf of the appellant explaining
anything, or excusing anything, and possibly the solicitor in this
case was imposed upon; yet even so one cannot help regretting
his failure to have ventured upon some explanation for having
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made an application so unjustifiable under the circumstances.
The matter touched his honour as a professional man in a way
not to be so lightly passed by.

The proceeding was null and void and the judge was entitled
to have been frankly treated instead of being imposed upon.
The successful despatch of an immense volume of business daily
depends upon the most rigid care on the part of the solicitor that
he never misleads the judge as to the facts to be considered by him.

In any way I can look at the matter I can find nothing to give
vitality to that order so improperly got, or anything pertaining to
this appeal founded thereon. And without that where is this
appeal landed? The motion to quash was without any question
entitled, upon any facts existent for nearly a year after it was
launched, to prevail.

The words at the end of the amended s. 130, in s. 1 of the Act
of 1914, do not seem to me to help the appellant. The company's
legal position is not improved by the literal terms of that section
restoring it
as at the time of such revocation, cancellation or surrender in the same manner
and to the sume extent as if there had been no such revoeation, cancellation
or surrender, and the same shall thereupon be revived and restored accordingly,
These words do not touch or help an order absolutely void.

And the s. 122 evidently refers to steps taken in the course of
proceedings in Manitoba by virtue of its legislation and net by
virtue of the Supreme Court Act.

The legislature had no power over the subject matter of the
appeal to this court and could not, even if it intended so by any-
thing it could enact, affect our right to hear an appeal so launched.
I do not think any such thing was ever intended or the words bear
any such meaning.

Moreover, s. 122 of the Manitoba Act may not be applicable
to this which is a case of revocation of a charter and not the mere
revocation of the license which it must obtain and lose by revoca-
tion of its charter.

The motion to quash should prevail with costs.

Notwithstanding this being my decided opinion at the hearing
1 listened attentively to the argument and am yet unable to dissent
from the holdings below and hence on the ground of any such
merits as the case may have, I think it should be dismissed with
costs.

:
%
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nces. Dury, J. (after stating the facts):—The decision depends on ~ CAN-
the effect of the statutory provisions under which, first, the order 8.C.
was cancelled, and secondly, the order of revivor was made, 8. 77  Knponan

itled  § of the Companies Act, ¢. 35 R S.M. 1913, and s. 130 introduced  INves™-
jpon. 4 into the Act by an amendment passed in 1914. The effect of the L.

laily order for revivor is declared by the last mentioned enactment o,
that in these words:—

him. q The Lieutenant-Governor-in-Council may order that the charter or
give 3 letters patent of incorporation of the company be revived and the company
ig to restored w'iu legal position as at the time of such revocat ion, cancellation or

. i surrender, in the same manner and to the same extent as if there had been no
this J such revocation, cancellation or surrender, and the same shall thereupon be
ition revived and restored accordingly.
was 2 When, therefore, an order for revivor has been made under the

authority of this enactment the company is deemed in point of
Act : law to have retained its corporate character and its corporate
ny's capacities and powers without interruption notwithstanding the
ttion g order of cancellation. The enactment does not explicitly declare

) that acts done by officers of the corporation are to take effect as
o if no cancellation had taken place; and whether that is or is not
ely b imvolved in the provision that the company is to be “restored to
' its legal position as at the time of cancellation” is a point upon
which it i unnecessary to pass and upon which I desire to say
nothing,.

It is now in point of law deemed to have been in possession of
its corporate powers at the time the order of Richards, J., was
made and the act of its agents in applying for the order in the name
and on behalf of the corporation is an act which could be and
which has been ratified.

I'am not losing sight of the fact that an appeal to this court is
an independent proceeding which can only be instituted by a
competent legal persona and that the right to institute it is a right
enjoyed in virtue of a Dominion statute. In the absence of some
federal enactment relating to the subject, the capacity of a pro-
vineial company in this respect is determined by provincial law
and we must consequently give effect to the order of revivor in
conformity with section 130.

As to the merits, the Chief Justice, who tried the action, in
effect found as a fact that Batters was the agent of the company,
and that finding was concurred in unanimously by the Court of

v.
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Duff, J.
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Appeal. This finding, it is true, rested to a considerable degree
upon inference, but this does not detract from the weight of the
consideration that two courts have concurred in it. Johnston v.
O'Neil, [1911] A.C. 552, at 578. Batters’ agency established,
there is nothing more to be said.

The appeal should be dismissed with costs.

ANGLIN, J.:—The effect of 8. 130 of c. 35 of the R.S.M. 1913,
as enacted by the Manitoba legislature in the session of 1913-14
(e. 22, 8. 1), is, in my opinion, that, in cases where revivor under
its provisions subsequently takes place, any revocation, cancella-
tion or surrender of a charter therein dealt with operates as a mere
suspension of the powers and funetions of the company so that
upon such revivor the status and rights of the company are in all
respects ‘‘as if there had been no such revoeation, cancellation
or surrender.” Thus, for instance, no reconveyance to it or
revesting in it of its real or personal property is required. After
revivor it is seized and possessed of such property as it was before
the revocation, cancellation or surrender and as if the latter had
never taken place. All acts done in its name, which would have
been lawful and effective had there been no revocation, cancellation
or surrender, are after revivor to be deemed acts of the company
and of the same efficacy and force and entailing the same conse-
quences ‘“‘as if there had been no such revoecation, cancellation or
surrender.”  That, I take it, was the purpose of the legislature
in enacting 8. 130, and that purpose would be defeated in this case
were we to quash the present appeal because it was instituted and
perfected during the period of suspension, i.e., in the interval
between the revocation or cancellation of the appellant company’s
charter under s. 86 of the Companies’ Act ¢. 35 R.S.M. 1913, and
its revivor under s. 130.

On the merits, however, the appeal, in my opinion, fuils.
The facts found and the inferences of fact drawn by the Chief
Justice who presided at the trial established the agency of Batters
for the appellant company. Its responsibility for his misrepre-
sentations follows. That such misrepresentations were made
and were material is sufficjently proved by the evidence. 1
have not been convinced that the findings made and the
inferences drawn by the Chief Justice are so clearly wrong
that we should reverse them, after they have been unanimously
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affirmed by the provineial Court of Appeal, the judgment of the
trial court having been in its opinion, apparently, so clearly
right that it was unnecessary to state any reasons for dismissing
the appeal from it.

BropeUR, J.:—The first question on this appeal is whether we
have jurisdiction.

The appellant company having failed to make the annual
summary shewing the lands it possessed as required by law
(Manitoba Companies Act, ¢. 35, R.8.M. 1013, . 77), the charter
was revoked, and when the security on this appeal was received the
letters patent as a result of that revocation were null as to any
matter oceurring afterwards. But the parties admit that the dis-
ability has since been removed under the provisions of ¢. 22 of
1914, 5. 1.

The respondents contend that the company having virtually
ceased to exist when the appeal had been instituted the appeal
should be quashed and they move accordingly.

The provisions of the Act just quoted are wide enough to lead
me to the conclusion that the company has always subsisted and
if at one time the company was under some disabilities they have
been removed by the action of the Lieutenant-Governor-in-
C‘ouncil with a retroactive effect.

In general principle, a statute is not to be construed so as to
have retrospective operation unless there is something in its lang-
uage and contents indicating a contrary intention, but in looking
to the general scope and purview of the statute and at the remedy
sought to be applied, it seems to me that the provisions of the
statute of 1914 must be considered as having a retrospective effect
since the company is not only restored to its legal position and has
the right to exercise the same corporate powers, but the cancel-
lation is declared as never haying existed.

The motion to quash should be dismissed.

On the merits of the case I find that the consent of the plaintifis
on the counterclaim to the sale of the lots of land in question was
obtained by fraud and misrepresentation.

The selling agent of the appellant company retained the ser-
vices of one Batters to carry out negotiations with the plaintiffs
in order to induce the latter to purchase those lots. Batters had
lived in their locality for a great number of years and was carrying
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on an agricultural implement business which put him in the best
of relations with those people who were farmers. Though he was
to have a commission from the selling agent of the company,
appellant, he represented to the defendants, respondents, that he
was taking some shares in the purchase.

False representations were made to the farmers by Batters
and the other agent, Baldwin, as to the vicinity of the lots to the
street car lines and as to the erection of valuable houses across the
street from those lots and as to their value.

The courts below found against the appellant company on
these representations. Their findings should not be disturbed.

But the appellant contends that Batters was not its agent.

The general selling agent of the company, Skuli Hannson, was
at the same time the secretary of the company.

A real estate agent named Baldwin had for some years occupied
desk room in Hannson's office and he had undertaken to sell the
lots in question. He put himself in relation with Batters to the
knowledge of Hannson. Remittances were made direct to Hann-
son by Batters and as the latter was indebted to Hannson hi-
commission was to be credited on his indebtedness with Hannson.
He did not pay anything on his share of the purchase price, but
that share was to be paid by way of commission as he says himself.

I concur in the view expressed by the trial judge that it was
intended and agreed between the company and their selling agent,
Hannson, that the latter should appoint sub-agents for the purposc
of disposing of those lots.

Batters and Baldwin were both sub-agents of the company.
The latter recognized Batters as its agent since he was not required
to pay any part of the cash payment provided in the contract,
but was given credit thereon for his share of the commission he
was entitled to.

I may add that it was the duty of the company on becoming
aware that Batters was a co-purchaser with the plaintiffs respond-
ents to satisfy itself that they were aware of the agency of Batters.
Hitchcock v. Sykes, 23 D.L.R. 518, 49 Can. 8.C.R. 403.

For these reasons the appeal should be dismissed with costs.

Appeal and motion dismissed.

et
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GEORGESON v. MOODIE.

Alberta Supreme Court, :/:;Acllate Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ. December 4, 1917.

Linkr. AND SLANDER (§ II E—77)—PRIVILEGED COMMUNICATIONS —WHEN
TESTIFYING. i

No action will lie for an alleged slander uttered by a witness while

wiving evidence before a commissioner appointed by the Lieutenant-

(iovernor-insCouncil under ¢. 2 of 1908 z Ita.).

Action for slander the ease coming before the Appellate Division
as ¢ne of first instance on the argument of the points of law
raised by the pleadings.

A. M. Sinclair, for appellant; J. Muir, for respondent.

The judgment of the court was delivered by

Harvey, C.J.:—There are two or three questions of law raised,
but cue, which is of some publie importance, it is admitted by coun-
sel is conclusive of the case. This point arises out of the fact that
the statements alleged as slanderous were made by the defendant
when giving evidence before a commissioner appointed by the Lieu-
tenant-Governor-in-Council under ¢. 2 of 1908, and the question
is whether that fact gives the defendant the protection that is
afforded to a witness giving evidence in a court of justice. Sin-
clair, for the plaintiff, contends that the privilege does not extend
to such an inquiry and that, moreover, the appointment of the
commissioner was invalid and that the statute itself is ultra vires.

The Act in question authorises the Lieutenant-Governor-in-
C‘ouncil, when deemed advisable, to cause inquiry to be made into
and concerning any matter within the jurisdiction of the legislative
assembly and to appoint commissioners for that purpose and to
confer on such commissioners the power of taking evidence on
oath,

It is stated in Odgers on Libel and Slander (4thed.),at p. 220,
(5th ed. 233) that:—
no action will lie for defamatory staten.ents made or sworn in the course of a
judicial proceeding before any court of competent jurisdiction. Everything
said by a judge on the bench, a witness in the box, the parties, or their ad-
vocates in the conduct of a case, is absolutely privileged so long as it is in any
way connected with the ease . . . This immunity rests on obvious
grounds of public policy and convenience. It attaches to all proceedings
tuken before any person who lawfully exercises judicial functions, whether
he be technieally a judge or not provided he is acting in his judicial capacity
and not merely in the discharge of some administrative duty.

In the case at bar the commissioner appointed by the Lieuten-
ant-Governor-in-Council was a Judge of a District Court of the

Statement,

Harvey, C' |
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provinee. Any inquiry to be made under the Act can involve no
administrative duty, the work being purely judicial. In Dawkins
v. Lord Rokeby (1873), L.R. 8 Q.B. 255, the alleged slander com-
plained of was uttered by the defendant when giving evidence not
under oath in an inquiry being made under the provisions of the
military regulations, and it was unanimously held by a very
strong Court of Appeal consisting of 10 judges, confirming the
trial judge and unanimously confirmed by the House of Lords
(L.R.7 H.L. 744), that the statements were absolutely privileged
even though made mala fide and with actual malice and without
reasonable and probable cause.

Under the military regulations it was provided that ““A court
of inquiry may be assembled by any officer in command to assist
him in arriving at a correct conclusion on any subject on which
it may be expedient for him to be thoroughly informed. With
this objeet in view such court may be directed to investigate and
report upon any matters that may be brought before it, but it
has no power (except, ete.) to administer an oath nor to compel
the attendance of witnesses not military,” and also “A court of
inquiry is not to be considered in any light as a judicial body.”

Kelly, C.B., in delivering judgment for the court said, at p.
263:—

The authorities are (Iem‘, uniform and ooncluslve, that no aetion of libel
or slander lies, wheth judges, 1, wi or parties for words

written or spoken in the ordinary course of any proceeding before any court
or tribunal recognized by law,
and again, at p. 266:—

A court of inquiry though not a court of record, nor a court of law, nor
coming within the ordinary definition of a court of justice, is nevertheless «
court duly and legally constituted and recognized in the Articles of War and
many Acts of Parliament,
and again, at p. 267, after pointing out that a witness though not
subject to any penalties at law for non-attendance is compelled
by his duty to his superiors to give evidence and that such evidence
is a communication made at the command of the Sovereign to be
reported to the Sovereign “all in conformity to the Queen’s
Regulations,”—

There is, therefore, no sound reason or principle upon which such «
witness, ealled upon to give evidence in such a court should not be entitled
to the same protection and immunity as any other witness in any of the
courts of law or equity in Westminster Hall.

In the report of the case in the House of Lords the Lord Chief
Baron states, at p. 752:—
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A long series of decisions hag settled that no aetion will lie aguinst o
witness for what he says or writes in giving evidence before a eourt of justice
This does not procecd on the ground that the oceasion rebuts the primd facie
presumption that words disparaging to another are maliciously spoken or
written. If this were all, evidence of express malice would remove this
ground. But the principle, we apprehend, is that publie policy requires
that witnesses should give their testinony free from any fear of being harassed
by an action on an allegation whether true or false, that they acted from
malice.

In Barratt v. Kearns, [1905] 1 K.B. 504, it was held that the
rule extended to the case of a commission of inquiry ereated by a
bishop under an Act authorizing such a comnission when the
bishop had reason to believe that the ecclesiastical duties of any
benefice were inadequately performred, such commissicn being
held to be a judicial tribunal. At p. 510 Colling, M.R., quotes
and adopts the words of Lord Esher, M.R., in Royal Aquarium
Soc. v. Parkinson, [1892] 1 Q.B. 431, at 442, as follows:

It is true that, in respeet of staten.ents wade in the course of proceedings
before a court of justice whether by judge or counsel, or witnesses, there is an
absolute immunity from lisbility to an action.  The ground of that rule is
publie poliey. It is applicable to ail kinds of courts of jus! but the doetrine
has been earried further; ond it seems that this immunity «
there is an authorized inquiry which, though not before w eourt of justice, is
before a tribunal that has sin ilar attributes.  In the ease of Dawkins v. Lord
Rokeby, the doctrine was extended to a military court of inquiry. It was so
extended on the ground that the case was one of an authorized inquiry hefore
a tribunal acting judicially, that is to say, in & wanner as nearly os possible
similar to that in which a eourt of justice acts in respeet of an inquiry hefore
it.

It is clear from the foregoing authorities that the imnunity
granted to witnesses is not by reason of any statutory law hut is
founded upon a rule of law declared by the courts and is hased
upon grounds of public policy and convenience. Upon that prin-
ciple and upon the authorities to which reference has Leen mwade
the rule should undoubtedly be applied to a witness giving evidence
before a commissioner appointed under the authority of a statute to
inquire into some matter properly cognizable, if such evidence is
pertinent to the inquiry. No question is raised in the present case
as to the pertinency of the evidence, hut as already indicated the
authority of the commissioner is questioned. In Barratt v.
Kearns, supra, a somewhat similar objection was taken, it being
contended that it was not shewn affiratively that all the necessary
conditions for the constitution of the conmissioner had been
performed. As to this Collins, M.R., at p. 510, said:
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In my opinion this is a case to which the principle “omnig presummuntur
rite esse acta” is applicable. We find a commission conforming on the face of
it with the statutory provisions applicable to such a commission, and it is for
the person who raises objection to the constitution of the eommission to
support his objection by evidence and that has not been done.

That remark suggests that the presumption in favour of regu-
larity is to be considered as rebuttable in its application to such a
case as this, but it does not even suggest that if the presumption
were rebutted the immunity would be removed and it was quite
unnecessary for the court to consider that.

The grounds of objection in the present case are legal ones
and are open on the face of the proceedings.

The Act requires the appointment to be by the Lieutenant-
Governor-in-Council and the order-in-council appointing him is
produced. It is objected that there is no formal commission other
than this but it is to be observed that the section of the Act
indicates that the commission by which he is appointed is the Act
of the Lieutenant-Governor-in-Council which seems to suggest
that instead of an Order-in-Council authorising the appointment
followed by a commission of the Lieutenant-Governor appointing
the commissioner the procedure intended is an appointment
direet by an order-in-council which would therefore be the com-
mission. It is apparent that whatever view is the correct one
as to this as well as to the question of the validity of the Act and
its application it is one upon which no layman called to give evi-
dence would be competent to express an opinion and one upon
which lawyers and judges might properly differ. The Act author-
ised an appointment in a proper case. The appointment is made
in this case by the regular Act of the Crown on the advice of its
Ministers. Whether there is, then, any valid legal objection to
the authority of the commissioner is one which no person called
as a witness would be competent to determine and inasmuch as
the principle upon which the rule of his immunity is founded is
one of public policy and convenience it applies, under these circum-
stances, as fully as in any other case.

The protection which it is declared in Lord Rokeby's case,
supra, to be so that witnesses may feel free to give their testimony
without fear of being harassed by an action would be a very doubt-
ful one if it were subject to be taken away by reason of the exist-
ence of legal defects of which the witness could not be aware. It
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appears to me that the principle upon which the rule is founded “‘l"
demands its extension to such a case as this even if the legal 8.C.
objections which are taken are sound, as to which I have formed no et
opinion.

1 would therefore decide the point of law raised in favour of risrig
the defendant, with the result that the action should be dismissed "™+
with costs. Action dismissed.

(GEORGESON

v
Moobik.

FRANCO-CANADIAN MORTGAGE Co. v. GREIG AND THIRLAWAY.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, Duf,
Anglin and Brodeur, JJ. February 19, 1917.

PriNcIPAL AND AGENT (§ IT A—7a)—AUTHORITY TO PURCHASE LAND—SCOPE
—MiNErALS—RESCISSION.

An agent authorized to purchase land eannot bind his principal to an
agreement for the purchase of land minus the coal and minerals therein,
and the principal has the right to rescind the agreement as being
beyond the scope of the ageney; it is not open to the vendor, where he
has d the ag nt as principal, to allege that the moneys
thereunder were paid to him in the character of agent only.

29 D.L.R. , 10 A.L.R. 44, reversing 23 D.L.R. 860, affirmed.)

ArpeAL from the judgment of the Appellate Division of the Statement.
Supreme Court of Alberta, 29 D.L.R. 260, 10 A.L.R. 44, reversing
the judgment of Hyndman, J., at the trial, 23 D.L.R. 860, by
which the plaintiffs’ action was dismissed. Affirmed.
Lafleur, K.C., and Wallbridge, K.C., for appellants.
Woods, K.C., for respondents.
Frrzearrick, C.J.:—1 concur with Duff, J. Fitspatrick,C.J.
IningToNn, J.:—1 think this appeal should be dismissed with  Idington,J.
costs.
Durr, J.:—I concur in the opinion upon which Scott and  DufiJ.
Stuart, JJ., proceeded, that if Cassels professing to act on behalf
of the respondents (plaintiffs) did enter into an agreement with
the appellants (defendants) which both parties intended to be
and which, in fact, was an agreement to purchase the land in
question minus the minerals and subject to all the rights given by
the lease executed by Brutinel in favour of the 8t. Albert Collieries
Co., then Cassels, in assenting to that agreement on behalf of the
respondents, was acting beyond the scope of his agency. There
is no evidence in the record supporting the suggestion of a general
agency for the purchase of land; and I cannot agree that there is
any ground upon which the question of the scope of Cassels’
agency could properly be made the subject of further investigation.
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The issue of authority or no authority in Cassels to enter into the
agreement which the appellants sought to enforce by their counter-
claim was not overlooked at the trial and it appears to have been
quite understood that the power of attorney under which Cassels
professed to act was obtainable in the Land Titles Office. No
suggestion appears to have been made in the Appellate Division
that further evidence should be considered bearing upon the scope
of Cassels’ authority. Had such a suggestion been made, the
Appellate Division would probably have examined this document.

The doctrine of ostensible authority has no application here.
There is no evidence that Cassels was held out as a person having
a general authority and, of course, no evidence that those who
acted on behalf of the appellants were misled by a belief in the
existence of such general authority resulting from any such holding
out. See Russo-Chinese Bank v. Li Yau Sam, [1910] A.C. 174,
at 184,

The appeal must, however, be considered on the hypothesis
that the contract between Cassels and the appellants was that
which the respondents alleged it to have been, namely, a contract
for the sale and purchase of the land in question subject only to
such reservations as are expressed in the original grant from the
Crown. On the assumption that this was the contract no question
of Cassels’ authority arises; but it follows that the appellants have
undertaken an obligation which is the consideration for the pay-
ment of the purchase money to give to the respondents a good
title to the land including the minerals. I am not now alluding
to their obligation to “make title” in the sense of shewing their
title which it has been held the purchaser may require the vendor
to do before he can be called upon to pay any part of the purchase
money. I am now speaking of the main obligation of the vendor,
namely, the obligation to convey to the purchaser a good title
to the subject matter of the contract.

It is abundantly evident that at the trial and in the Appellate
Division there was no dispute that in October, 1914, when the
question of the title to the minerals was first raised by Mr. Woods,
the position was taken on behalf of the appellants that the contract
with the respondents was that which they afterwards alleged it
to be by the statement of defence, namely, a contract for the sale
and purchase of the land minus the minerals. It was not then
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suggested that the vendors would or could procure a conveyance
of the minerals to the purchasers. Their attitude was that this
wasno part of their contract and theyrequired from the purchasers
the fulfilment of the bargain as they alleged it to be by payment of
the instalment of the purchase money then due according to the
terms of the writing. 1 think the conduct of the vendors at this
stage was such as to justify the purchasers in treating it as a re-
pudiation of the principal obligation of the vendors arising ex
facie from the terms of the written agreement; and that the re-
spondents were consequently entitled to accept and act upon the
repudiation by declaring the contract to be at an end and by
taking the proceedings which they did take in the following month.

In these circumstances it is no answer to the action to sav
that the appellants if held to be bound by the terms of the written
agreement are prepared to carry them out by conveying a good
title to the minerals to the purchasers. The appellants having
declared that they refused to be bound by the obligations by which
ex hypothesi they were legally bound, the purchasers were on that
refusal entitled to treat the contract as rescinded and withdraw
from it. Frost v. Knight, L.R. 7 Ex. 111; Hochster v. De La Tour,
2 E. & B. 678; Mersey Steel Co. v. Naylor, 9 App. Cas. 434, at 434,
442 and 443; Cornwall v. Henson, [1899] 2 Ch. 710, [1900] 2 Ch.
298, at 303; Rhymney Railway v. Brecon & Merthyr Tydfil Junction
R. Co., 69 L.J. Ch. 813.

The point must be briefly noticed that the moneys already
paid, having been paid to the appellants in their character of
agents and having by them been paid over to their principals,
cannot now be recovered back.

Assuming, for the purpose of dealing with this argument only,
that the relation between Barbey and Bureau on the one hand
(the so called principals) and the appellants on the other was truly
that of principal and agent, there is nothing to shew that Cassels,
when he executed the agreement of purchase, was aware of the
existence of this relation. On the contrary, the correspondence
in evidence between Cassels and the respondents would indicate
that Cassels believed the appellants to be the beneficial owners
of the property. By the agreement itself, which is under seal,
the appellants contract without qualification as prineipals for the
sale of the land and covenant to convey it to the purchasers; in
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these circumstances it is not open to the vendors as between them-
selves and the purchasers to allege that the moneys paid under
the contract were paid to them as agents only, in other words,
that the moneys paid under the contract were paid not to the
appellants but to Barbey and Bureau through the appellants as
conduit pipe.

I have fully considered the question whether in view of the
alleged knowledge of Cassels touching the state of the title the
appellants have any defence on equitable grounds in respect to
the moneys already paid. 1 think there are no such grounds. The
appellants being fully aware of the fact that Cassels was acting as
agent, took no steps to inform themselves of the extent of his
authority; and although they intended, as they alleged, to enter
into a contract for the sale of a limited interest only in the lands
in question, they executed an agreement which on the face of it
was an agreement to convey a title to the fee simple to the pur-
chasers; a document which they must have known would be sent
forward by Cassels to his principals as containing the authentic
record of the transaetion into which he had entered on their behalf.

The difficulty in which the appellants find themselves must b
aseribed to their own carelessness,

ANGLIN, J.: -1 concur with Duff, J.

Broveur, J. (dissenting) :—This was originally an action by
the respondents as purchasers on an agreement of sale to rescind
the contract on the ground that the vendors, the appellants, wer
unable to carry out the sale and to give title.

The action was dismissed by the trial judge but the Appellate
Division of the Supreme Court decided that there had been no
contract and that the defendants-appellants should refund the
sums paid on account on the purchase money.

The main point at issue is whether the mines and minerals
did form part of the sale of land stipulated in the agreement.

The circumstances of the case are as follows: The plaintifi-
respondents reside in England and Scotland and had been for some
time speculating in lands in Canada and mostly in Edmonton and
its vieinity. They had as agent in the City of Edmonton R. \.
Cassels, a solicitor of that locality, who was looking after thosc
speculations and was keeping them posted as to the advisabilitx
of making some new deals.
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On October 10, 1912, the agent, Cassels, cabled his principals,
the respondents in this case, advising them to purchase a quarter
section at $425 an acre. No description was given of the land,
except that it was adjoining a railway; and he told them in the
same cable that an immediate payment of $20,000 would be re-
quired, that the property was increasing in value rapidly and that
they could sell all at a large profit very soon; telling them also that
if they approved they could telegraph the money.

(Gireig, one of the respondents, answered that he could purchase
only 140 acres. But Cassels advised them by cable to take the
whole quarter; and the money was cabled. So far, the respondents
had no other information with regard to the land in qguestion,
except what was mentioned in the telegrams of Cassels.

On October 22, Cassels agreed to purchase the property for
the respondents. The beneficial owners of the property were two
Frenchmen by the name of Bureau and Barbey and a Belgian by
the name of Kimpe. As those people were not in Canada they
were being represented by the respondent company, the Franco-
Canadian Mortgage Co.

The titles were passed to Cassels to be investigated and those
titles shewed that the mines and minerals that could be found on
the property had been leased or sold to a Montreal Mining Co.
It did not prevent, however, Cassels to carry out the agreement
and moreover it is in evidence that the situation of the property
with regard to mines and minerals was discussed with Cassels and
it was found by the trial judge that Cassels knew, at the time of
the agreement, that the minerals were not handled by the vendors
and that the plaintiffs-respondents were not purchasing the same.

The agreement of sale was prepared by Cassels himself. He
knew that the vendors were not the owners of those mines and
minerals, that they had been leased or sold to a mining company
and besides it is evident that he had in view in this contract purely
and simply the purchase of the land for subdivision purposes,
because in a letter which he wrote to his principals on October 22,
1912, the same day that the agreement was signed by him as agent
of the purchasers, he declared that at some future date the deal
will be a proposition for subdivision. He speaks also of the title
and he says that the title is in perfectly good order. He tells his
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principals also that he got a commission of $2,000 on that sale
from the real estate agent who carried it through and that the
taking of such a commission will give him the advantage of not
charging the purchasers with any proportion of their profits when
they come to resell the property.

Thirlaway, one of the respondents with whom he was com-
municating at the time, said that the charge was very reasonable.

Everything seemed to be satisfactory. The first payment was
made evidently after the title had been investigated by Cassels.

In 1913 those principals seemed to be dissatisfied with Cassel-
and instead of sending him direct the money for the second pay-
ment they sent it to Woods, a solicitor of the city of Edmonton.
The reasons why they were dissatisfied with Cassels are not in
evidence but it must be with reference to some money matter an
were likely referring to some other transaction, since in the agrec-
ment of sale in question in this case there was no money matte
which could arise between Cassels and the respondents.

Woods investigated the matter and it was found by the trial
judge, a finding which was not disturbed by the Court of Appeul,
that he examined and perused the document of title before paying
over the 1913 instalment and must have been aware of the state of
the title at that time and must have been satisfied with the position
of things. The payment then due in October, 1913, as I said, wu-
made by Woods after making all the inquiries and examining the
titles.

Another instalment became due in October, 1914,

The war had then been going on for some months: the money
market was in a very bad condition and then the purchasers, for
the first time, thought of repudiating the contract because the
mines and minerals could not be handed over to them.

I am quite convinced, after reading the whole evidence, that
thi= question of mines never entered into their minds. They
never purchased the property on account of those minerals; the
were simply buying the property for subdivision purposes and
land speculation. Besides, we do not know whether those mines
and minerals could then have been exploited.

The sum which was to be paid each year during the existence
of the lease was $160 and was naturally a very small sum comparcd
with the $68,000, which was the purchase price of the property
agreed upon by the respondents.
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The respondents had given to Cassels authority to look after
their land speculations in Edmonton; they are bound as regards
third persons by every act done by their agent, which is necessary
for the proper execution of that authority. They never contem-
plated the minerals in connection with those speculations, but
whether or not the lands could be easily disposed of on the land
market at a good profit. They were relying on the honesty of
their agent as to the price at which those lands could be purchased
or sold. The act done by Cassels with regard to the minerals was
incidental to the ordinary scope of the business entrusted to him.
Hals. vo. Agency, vol. 1, p. 201. It seems to me that the re-
spondents are not exempt from liability in the circumstances of
the case.

The knowledge that their agent received as to the minerals
was their knowledge. Cassels was standing in their own name and
the information conveyed to him was also binding upon them.
If Cassels had been a purchaser for himself he could not complain
about those minerals not being conveyed to him. The respondents
are in the same position as Cassels himself. They cannot repudiate
the ugreement.

The trial judge granted the prayer of the appellant vendors to
the effect that the agreement of sale should be amended in such
a way that the mines and minerals would be excluded. I think this
amendment is in conformity with the agreement made by the
parties, accepted by the respondents’ agent.

I am, on the whole, of the opinion that the judgment of the
Court of Appeal should be reversed, that the appeal should be
allowed and the judgment of the trial judge restored with costs
of this court and of the court below. Appeal dismissed.

GARDINER v. MUIR.

Saskatchewan Supreme Court, Haultain, C.J., Lamont and Brown, JJ.
November 24, 1917,

1. Panries (§ I B—55)—JOINDER OF PLAINTIFFS—WRITTEN CONSENT.

In order that a person be added in an action as a pmgeplxnintiﬂ‘ there
must be a consent in writing signed by the party thus to be added.

[Henderson v. Pinto Creek, 33 D.L.R. 599, 10 8.L.R. 105, followed.]

2. Brurs axp NoTES (§ I D—40)—CERTAINTY AS TO MATURITY.

A promise in writing payable on the happening of any one of a
number of events or at any time at the option of the promisee is not a
promluo%;lote within the meaning of 8. 176 of the Bills of Exchange Act
(R.8.C. 1906, ¢. 119), “To pay ondemand or at a fixed or determinable
future time."

[Robert Bell v. Topolo (Sask.), 32 D.L.R. 77, referred to.
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APPEAL

by defendant from a District Court judgment
granting an application for the joinder of a party plaintiffi and
entering judgment against defendant in an action on a lien note.
Reversed.

P. . Gordon, for appellant; . A. Cruise, for respondent.

Havrira, CLJ., concurred with Lamont, J.

Lamoxt, J.:—The plaintiff sues the defendant on a lien note
made by the defendant in favour of the plaintifi’s brother, T. (i.

Gardiner. On the back of the note the following is found:-
T. G. Gardiner

Hereby assign to the Union Bank of Canada, and their assigns
the promissory note, contraet or agreement written on the reverse side hereof
and all benefits thereof and the goods therein referred to.  T. Gi. Gardiner

On June 13, 1916, the bank re-assigned the note to T. .
Gardiner.

The plaintiff testified that his brother had turned it over to
him, along with some other notes, before it had been assigned
to the bank, but there was no assignment in writing to the plain-
tiff by T. Gi. Gardiner. The plaintiff, being unable at the trial
to shew an assignment from his brother, appealed to have him
joined as a party plaintiffi. The learned District Court judge
allowed the application, joined T. G. Gardiner as a party plaintiff,
and gave judgment against the defendant for the amount of the
note. From that judgment this appeal is brought.

In Henderson v. Pinto Creek, 33 D.L.R. 599, 10 8.L.R. 105, my
brother Newlands said: (p. 600)

In order that another person be substituted or added as plaintiff there
must be a bond fide mistake, and it must be necessary to add the party for the
determination of the real matter in dispute, r. 32. Odgers on Pleading, p. 14

—and there must be a consent in writing signed by the party to be added as
plaintiff, r. 41.

It is admitted that the plaintiff did not have the consent in
writing of his brother to be added. The amendment therefore
should not have been made.

For the defendant it was contended that the document was a
promissory note; and that the first signature of “T. G. Gardiner"
on the back thereof must be taken to be an endorsement in blank.

That the document is a promissory note cannot, in my opinion,
be successfully argued. Although the first part is in the form
of a promissory note it contains a number of agreements, among
which is the following:—
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I further agree to furnish security satisfactory to you at any time re-
quired; and if T fail to furnish such seeurity when demanded, or if default in
pavient is made, or should 1 sell, mortgage or dispose of my landed property,
or for any reason T. G. Gardiner should consider this note or any renewal
thereof insecure, they have full power to declare it and all other notes made
by e in their favor at any time due and payable forthwith

The Bills of Exchange Act (R.S.C. 1906, ¢. 119, s 176),
defines a promissory note as follows:

\ promissory note is an unconditional promise in writing made by one
person to another, signed by the maker, engaging to pay, on demand or at a
fixed or determinable future time, o sum certain in money, to, or to the order
of, u specified person, or to hearer

It has been held that, where a promissory note is payable by
instalments, a elause embodied in the note by which it is agreed
that in case default is made in payment of any one of the said
pavments the whole amount remaining unpaid shall become due
and payable forthwith, does not prevent it being a promise to
pay “at a fixed or determinable future time:" Kirkwood v.
Carroll, [1903] 1 K.B. 531.

The clause in the docunient sued on in this action goes much
farther. It gives Gardiner the right, on the happening of certain
contingencies, to declare the note due and payable at a time
other than its due date. An obligation which may become due
and payable at the option of the promisee on the happening of
any one of a number of events cannot be said to be a promise to
pay “on demand or at a fixed or determinable future time.”
The document in question is, therefore, not a promissory note.

The appeal should be allowed with costs; the judgment set
aside and a new trial ordered, with leave to the plaintiff to amend
his statement of claim by adding T. G. Gardiner as a party
plaintiff, if his consent in writing thereto is filed on or before
January 6, 1918. If his consent is not obtained, he may be
added as a party defendant. The costs of the former trial should
be borne by the plaintiff, as they have been thrown away through
his failure to have his brother properly made a party to the action.

Browx, J.:—The plaintiff sues for recovery of the amount
owing under said document, alleging, in par. 2 of his statement
of claim:—

By assignment in writing the said T. G. Gardiner duly assigned, trans-
ferred and set over to the plaintiff herein all his rights, title and interest in

the said conditional sale agreement and in the moneys due and owing there-
under,

The defendant in his defence, inter alia, denies the alleged

GARDINER

"
Muig.

Lamont, J

Brown, J.
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i assignment. At the time of the action it appeared that T. G.

8.C. Gardiner had endorsed the agreement and that the plaintifi had
Ganomser  been given possession of the same, but there was no other evidence
of assignment. Counsel for the plaintiff, in order to get over the
difficulty, applied to the trial judge to amend by adding T. G.
Gardiner as a party plaintiff. No evidence of consent on the
part of T. G. Gardiner, nor any other material, was filed in
support of the application, and, notwithstanding objection on
i part of counsel for the defendant, the amendment was allowe.d
and judgment given in the plaintifi’s favour. The defendant
brings this appeal.

v,
Muir.

{65 Brown, J.

If T. G, Gardiner was a necessary party plaintiff, in the

,. absence of his consent such amendment could not be made.
: Henderson v. Pinto Creek, 33 D.L.R. 599, 10 8.L.R. 105.

e It is contended on behalf of the plaintiff, however, that it was
i not necessary to add T. G. Gardiner as a party, that the note in
" 'Y question is a promissory note and assignable by mere endorse-
' ment. In support of such contention the case of Robert Bell v
1 Topolo, 32 D.L.R. 77, was cited. In that case the parties to the
§ ; note were individuals, the form used was a machine company
| form of note, leaving the name of the company unaltered where-
; ever it appeared in the lien clause of the note, and, in addition
i " the property in the goods on which the lien was supposed to I
“1‘ l,‘“ given was not in either of the parties to the note. The court

held that what may be designated as the lien portion of the not
was meaningless as between the parties and did not need to I«
considered at all.  The facts in the case at bar are quite different
The property in the goods for which the note was given wus,
apparently, in T G. Gardiner. The lien part of the note has
the name “Wm. L. Olson” printed therein in two places, the
form used being evidently one which Olson had prepared for his
own special use. The name of Olson is struck out in one of th
places mentioned and the name “T. G. Gardiner” substituted
It would primd facie appear, therefore, that the name “Wm. L.
Olson” was left in by mistake at the other place. The clause in
which the name of Wm. L. Olson remains may, however,
disregarded altogether and there is still sufficient left to make tl
note a conditional agreement and take away from it the charactes
of a promissory note. See Douglas v. Auten, 12 D.L.R. 196
6 A.L.R. 75.
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But again, the plaintiff distinctly sets up in his claim that
this document is a conditional sale agreement—not a promissory
note. He is bound by that statement, apart from an amendment,
and he cannot be allowed to amend at this stage, as the defendant
would thus be deprived of an opportunity of combatting by
evidence such contention..

Counsel for the plaintiff, during the course of the hearing
before us, asked that T. G. Gardiner be made a party defendant.
This can be done, but not in support of the judgment appealed
from. When so added, T. G. Gardiner will have to be served as
party in the usual way. It may be that the plaintifi will be able
to get the consent of T. G. Gardiner, and find it convenient to
have him added as a party plaintiff rather than defendant.

I think we can assume, under the circumstances of the case,
that the mistake in not making T. G. Gardiner a party to the
action was bond fide. 1 would, therefore, allow the appeal with
costs, and set aside the judgment of the trial judge. 1 would
allow the plaintiff 30 days within which to add T. G. Gardiner
as a party plaintiff or defendant, as he may be disposed. Before
adding him as a party plaintiff, there should be filed a written
consent by T. G. Gardiner, duly verified. In the event of an
amendment, as aforesaid, there should be a new trial. In the
event of no such amendment being made, the action should be
dismissed with costs. In any event, the defendant should have
the costs of the abortive trial. Appeal allowed.

ROSBOROUGH v. TRUSTEES OF ST. ANDREW’S CHURCH.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, JJ. June 22, 1917.

Wires (§ III I—175)—DoCTRINE OF ELECTION—MAINTENANCE—MORTGAGE.

Where a testator devises property in trust for the maintenance of his

son, a lunatie, and also a specific sum to the son absolutely, and by thesame

will he devises to another person a mortgage which he had assigned to the

son, the latter, or his committee, by virtue of the equitable doctrine of

election, are bound to elect between the mortgage on one hand and the
benefits under the will on the other.

AppeaL from a decision of the Appeal Division of the Supreme
Court of New Brunswick, 30 D.L.R. 391, 44 N.B.R. 153, affirming
the judgment at the trial in favour of the defendants.

Pouwell, K.C., and F. R. Taylor, K.C., for appellants.

Pugsley, K.C., and Baxzter, K.C., for respondents.

119

SASK.

8.C.

(FARDINER

v,
Muir.

Brown, J.

Statement.




or St.
ANDREW'S
Crurcn.

Fitapatrick,C.J.

Dominion Law Rerorts. (38 D.L.R.

Frrzeatrick, CJ).—The will of the testator contained the
following :

I give, devise and hequeath to the Trustees of 8t. Andrew’s Presby tervian
Chureh, in the City of 8t, John, the mortgage which I now hold on their
property and all principal and interest due or owing thereon at the time of
my death

Prior to the date of his will the testator had assigned this
mortgage, which was for 830,000, to his son absolutely. Under
the will the son is entitled to benefits which, T will assume, are
of value exceeding $30,000. It is claimed by the respondents
that he must elect between taking the benefits under the will and
discharging the mortgage, or retaining the mortgage and com-
pensating the respondents for their disappointment. If he i-
put to his election at all it is perhaps not very material which he
does; the amount for which he would be liable to the respondents
is really the same in either case. The court below seems to have
fallen into the error of supposing that if he elects against the will
he must renounce all benefits under the will and that therefore
it is more advantageous to him to take under the will. He is,
however, only bound if he elects against the will to compensate
the respondents to the extent of their disappointment under the
will, and that, of course, is the sum of $30,000, which he would
have to forego if he elected to take entirely under the will.

In my opinion, however, no question of election arises at all.
The doctrine of election is purely an equitable one and in equity
a mortgage is only a security for the debt. Now the testator
mistakenly alleged that the respondents were indebted to him
and he forgave the debt. There is no question here of a bequest
of the son's property; it is a legacy to the respondents and it
makes no difference that the mortgage is vested in the son for the
respondents can redeem the mortgage and so the intention of the
testator will not be disappointed.

In Findlater v. Lowe, [1904] 1 Ir. 519, it was held that:—

If a testator has had at a time antecedent to the will a certain kind of
stock or property, and he has parted with it before the date of the will, and
by his will purports to dispose of it in a way which if he had retained it would
have been a specific legacy, it will be treated by the court as a general legacy
of equivalent amount payable out of the general personal estate,

Mrs. Baker, the residuary legatee, is not a party to these
proceedings but I observe that at the trial Teed, K.C., who with
Ewing, K.C., appeared for the executor, stated that he was
instructed more particularly on her behalf.

Moy
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The residuary legatee has, however, no equity to oblige the
plaintiff to make an election. I refer to the case of Lady Cavan v.
Pulteney, 2 Ves. 544, at 561; 3 Ves. 384, at 385, and also to the
claborate judgment in MeGinnis v. MeGinnis, 1 Ga. 496.

There should be a declaration that the plaintiff is not put to
his election in respect of any of the benefits left to him by the
will, to the whole of which he is entitled according to their nature
and the tenor of the will, and that the respondents, the Trustees
of 8t. Andrew’s Church, are entitled to a general legacy of the
amount equivalent to the mortgage debt formerly held by the
testator and interest due at the time of his death, payable out of
the estate of the testator.

The executor has pleaded that the estate is not liable to the
respondents, the Trustees of St. Andrew’s Church, but as they
have not advanced any elaim against the estate 1 think they are
not entitled to any costs although the result is to give them a
right to be paid out of the estate. All parties bear their own
Ccosts,

Davigs, J.:—This appeal is from the judgment of the appeal
division of the Supreme Court of New Brunswick confirming a
judgment of the trial judge in equity declaring that the plaintiffs,
the committee of the estate of John D. Walker, a person of un-
sound mind and so found, who applied for a declaration as to
their rights under the will of the late James Walker, were bound
to elect in favour or against the will bequeathing a certain interest
in property of his for the maintenance and support of said J. D.
Walker, and certain other property which did not belong to the
testator but did belong to said J. D. Walker, to the trustees of
8t. Andrew’s Church and directing that the committee should
elect under and not against the will and making the necessary
provisions to have their decree of election carried out.

The facts to enable the controversy as to J. D. Walker's
being compelled to elect under or against the will to be under-
stood are not in dispute.

Shortly they are that some years before his death, James
Walker became the assignee and owner of a mortgage on certain
real property given by the trustees of St. Andrew’s Church to
secure the payment of $30,000 and interest and had assigned
the same to his son, J. D. Walker.
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CAN. Subsequently, and after the latter had become non compos
8O mentit, James Walker made a will by which he bequeathed that
‘ \ Rossoroven Mortgage and the moneys secured by it (although they were not
Lo Tnvtn:n:s then his) to the trustees of St. Andrew’s Church, the mortgagors.

; oF Sr. In and by the same will he bequeathed certain property to trustees
b ‘\C“:::m'” for the support and maintenance in comfort of his insane son,
J. D. Walker, and by a codicil to the will bequeathed his son a
$12,600 additional. i
§ On his death, the question at once arose whether J. D. Walker
was entitled to claim his support and maintenance under the will
and the 812,600 specifically bequeathed to him and at the same
time claim as his own property the mortgage and moneys secured

Davies, J.

e

thereby. In other words, could he approbate the will to the full
extent of all the benefits it conferred upon him and at the same
time reprobate it by refusing to recognize and complete the
bequest of the mortgage to the trustees of the church, or was he
) i bound to elect either for or against the will and =0 in the former

case accept all the benefits it conferred upon him adopting the

ban B

bequest of the mortgage to the trustees, or, in the latter case, of
§ electing against the will, retain his own property, the $30,000 f
mortgage, and renounce the maintenance and support provided
for him in the will as well as the $12,600 specifically bequeathe:

W to him, or could J. D. Walker hold that the doctrine of election

” o 1 did not apply at all and that he could elaim the mortgage as it L 2
v owner, and his maintenance and support and the $12,600 under R

‘i"% g the will? :

i The latter claim was the one advanced on the part of the i

¥ % committee of J. D. Walker, which the courts below had deereed ?5-

: ¥ against, and which claim on this appeal it was desired this court 'y

YER L should affirm.

fies 0 As to the further bequest by codicil of $12,600 to J. D. Walker

fisA L the argument was advanced by the appellants, though very weak-

ly, that even with respect to this sum, reading will and codicil
together, the doctrine of election was not applicable.
The courts below were unanimous, however, in holding that

i
; so far as the $12,600 bequest was concerned the committee of
i J. D. Walker’s estate would be obliged to elect and I, concurring
i with them, do not think the question arguable.
' ‘ MclLeod, C.J., however, differed from his colleagues in the
[ §

,
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Appeal Division as to the application of the doctrine of election
to the maintenance and support provisions of the will, holding 8.C.
that it was not applicable because, as I understand his argument, Rosporoven
these provisions did not vest in J. D. Walker any estate or interest ., s
which was capable of being disposed of by him or could be used oF Sr.
for any other purpose than his maintenance and support; in ‘LioREW'S
other words, it was not “free disposable property’ vested in or
given to the legatee which he held was essential in order to put
him to his election, and that the terms of these maintenance and
support provisions clearly indicated an intention on the part of
the testator not to put him to such an election.
The Chief Justice accepted what he considered to e the law
with respect to this subject as laid down in 13 Hals., p. 123, but
1 am not able to agree with him in his conclusion that the pro-
visions of the will for the maintenance and support of his son
J. D. indicated a particular intention inconsistent with the general
and presumed intention of the will, or that these provisions did
not vest in the son such an interest in and benefit out of the
properties devised for him as would entitle the court to lay hold
on such interest and benefit and sequestrate them for the purpose
of obtaining compensation to the trustees of St. Andrew’s Church
in case of an election against the will.
The paragraph reads as follows:-
139. From the principle that election proceeds on the feoting of co
pensation it follows that no case for election will be raised nguinst a person
whose property a testator has purported to dispose of, unless he takes under
the will a benefit out of property which the testator can actuslly dispose of
1t is only such benefit which gives the necessary fund for compensation.  The
doctrine of election cannot be applied, except where, if an eleetion is made
contrary to the will, the interest that would pass by the will can be laid hold
of to compensate the beneficiary who is disappointed by the clection.  There-
fore, in all eases there must be some free disposable property given by the
will to the person whom it is sought to put to his election.

Davies, J

It is not doubted ar questioned, in fact, it is conceded, that
the testator had a free disposable interest in the property he
devised to the committee of his son J. . Walker and I am quite
unable to draw or conclude from the provisions of the will for
the maintenance and support of the son and procuring for him
“the necessaries and comforts of life so long as he shall live”
any indication of an intention not to put him to an election under
the will as between these provisions and the bequest or gift of the
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mortgage to the trustees of the chureh. 1 eannot doubt that
if the son J. . Walker was of sound mind he would be compelled
to make such an election. His interest would be disposable by
hine and available towards making compensation to the dis-
appointed beneficiary in the event of his electing against the will.
Its value in such case would be ascertainable, though perhaps
with some difficulty, but the mere fact of its being difficult would
not alter the duty of the court to have its value ascertained. Of
course, if he elected under the will, no compensation would have
to be provided because in that case as in the one now before us
where the court elected for him he would be directed to cancel
and discharge the mortgage.

The fact that the son had become and was at the date of the
will a lunatic or person of unsound mind does not change the
conclusion which 1 think should be drawn from these maintenance
and support provisions.

The only difference between the conditions is that in the one
case suggested the beneficiary being compos mentis would make
his own election, while in the other, the present case, the court
makes it for him.

If it became necessary in case of an election against the will
to put a value upon the interest of the son under these maintenance
and support provisions, I would hold that the beneficiary was
entitled to the whole of the net proceeds of the properties devised
for his benefit. No words of limitation are used to indicate that
he was only to get a part of these net proceeds. No person is
given the power to determine or to exercise any discretion with
respect to the amount he was entitled to. If he was compos
mentis, I think he could insist upon all the net ‘“rents and income
being paid to him and I cannot see that the fact of his not being
of sound mind could prejudice his rights in that regard.

This is not like the case of Re Sanderson’s Trusts, 3 K. & J.
497, where the gift was to trustees to pay and apply the whole
or any part of the rents, issues and property for and towards the
maintenance, attendance and comfort of J. Sanderson who was
an “imbecile and not competent to manage his own affairs.”
In that case there was drawn a

distinetion between a gift, like the above, of “the whole or any part” and a
gift of an entire fund, or the entire interest of a fund, for a particular purpose
agsigned; in the latter, although the purpose fails, the court holds the donee
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entitled to the entire fund or interest (as the case may be), treating the purpose
werely as the motive of the gift.

This doetrine of election is an equitable one and its foundation
and characteristic effect is stated in different language in the
text books but there is really no difference between the statements.
In Snell’s Principles of Equity, 17th ed., they are stated thus at
p. 179:—

Election in equity arises, where there is a duality of gifts or of purported
gifts in the same instrument,—one of the gifts being to C. of the donor's own
property, and the other being to B. of the property of C.; in the case of such a
duality of gifts, there is an intention implied, that the gift to C. shall take
effect, only if C. elects to permit the gift to B. also to take effect.  This pre-
sumed intention is the foundation or principle of the doctrine of election;
and the characteristic of that doctrine is, that, by an equitable arrangement,
effect is given to the purported gift to B.  “The principle is that there is an
implied condition that he who accepts a benefit under an instrument must
adopt the whole of it, conforming to all its provisions, and renouncing every
right inconsistent with it.”

See also Smith’s Equity Jurisprudence in the chapter on
Election at p. 137 and following pages, and Williams on Executors,
10th ed., p. 1030.

In the late case of Re Vardon's Trusts, 31 Ch. D. 275, relied
on at bar, Fry, L.J., in delivering the judgment of the Appellate
Court, consisting of Lord Esher, M.R., Bowen, L.J., and himself,
says at p. 279:—

That doctrine rests, not on the particular provisions of the instrument
which raises the election, but on the presumption of a general intention in
the authors of an instrument that effeet shall be given to every part of it,
“the ordinary intent,” to use the words of Lord Hatherley (Cooper v. Cooper),
“implied in every man who effects by a legal instrument to dispose of
property, that he intends all that he has expressed.”  This general and pre-
sumed intention is not repelled by shewing that the circumstances which in
the event gave rise to the election were not in the contemplation of the author
of the instrument (Cooper v. Cooper, L.R. 7 H.L. 53 at 71), but in principle
it is evident that it may be repelled by the declaration in the instrument
itself of a particular intention inconsistent with the presumed and general
intention,

For example, if the settlement in question had contained an express
declaration that in no ease should the doctrine of election be applied to its
provisions, there seems to be no reason why such a declaration should not
have full effect given to it. The late Mr. Swanston appears to us to have
correctly enunciated the law on this point, when he said: “The rule of not
claiming by one part of an instrument in contradiction to another, has excep-
tions; and the ground of exception secms to be, a particular intention, adopted
by the instrument different from the general intention the presumption of
which is the foundation of the doctrine of election.

The court in that case held that the restraint upon alienation
in the settlement there in question contained “a declaration of a
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particular intention inconsistent with the doctrine of election’
and therefore excluded it. But I find nothing of the kind here,
nothing equivalent to a restraint upon alienation, nothing in-
consistent with the doctrine of election and no express declaration
which the testator might, if he desired, have put in his will that
in no case should the doctrine of election be applied to its pro-
visions.

In Lord Chesham’s case, Cavendish v. Dacre, 31 Ch. D. 466,
Chitty, J., in reviewing the authorities and the law on this doctrine
of election, and the principle on which the doctrine is based, says

at p. 474:—

In Wollaston v. King, L.R. 8 Eq. 165, at 174, Lord James, L.J., then
vice-chancellor, after stating that he had endeavoured to extract from the
cases a principle, adopted the rule laid down by the Master of the Rolls in
Whistler v. Webster, 2 Ves. 367, in the following general terms, viz.: “That
no man shall claim any benefit under a will without conforming, as far as he
is able, and giving effect to everything contained in it whereby any disposition
is made shewing an intention that such a thing shall take place.”

In Cooper v. Cooper, L.R. 7 H.L. 53, Lord Hatherley says (p. 69): “The
main principle was never disputed, that there is an obligation on him who
takes a benefit under a will or other instrument to give full effect to that
instrument under which he takes a benefit ; and if it be found that that instru-
ment purports to deal with something which it was beyond the power of the
donor or settlor to dispose of, but to which effect can be given by the con
currence of him who receives a benefit under the same instrument, the law
will impose on him who takes the benefit the obligation of carrying the instru-
ment into full and complete force and effect.”

In Codrington v. Codrington, L.R. 7 H.L. 854, Lord Cairns states the
law thus (p. 861): ““ By the well settled doctrine which is termed in the Scotch
law the doctrine of ‘approbate’ and ‘reprobate, and in our courts
more commonly the doetrine of ‘election,” where a deed or will professes to
make a general disposition of property for the benefit of a person named in
it, such person cannot accept a benefit under the instrument without at the
same time conforming to all its provisions, and renouncing every right in
consistent with them.”

I would dismiss the appeal; but under the circumstances
think that costs of both parties to the appeal should be paid out
of the testator James Walker's estate.

IpiNaTON, J.:—I am of the opinion that the judgment appealed
from should stand. But on the question of costs of appeal here
I am in doubt. 1 imagine there can be no doubt that a case of
some difficulty was presented requiring the construction of the
will and hence the appellant trustees entitled to their costs out
of the estate, yet Rosborough seems distinguished against by the
formal judgment of the court below.
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The respondents are entitled to their costs and I presume
costs of all parties should come out of the estate. But for the
not unreasonable division of opinion of the Court of Appeal I
think litigation should have ended there.

The substantial division of opinion seems to me to entitle all
parties to their costs out of the estate.

Durr, J.:—1 concur in the result.

ANGLIN, J.:—In the report of this case in the Appeal Division
of the Supreme Court of New Brunswick, 30 D.L.R. 391, 44
N.B.R. 153, the facts are fully presented and the leading cases
bearing upon them are discussed. But for the circumstances
that the testamentary beneficiary, a portion of whose property
the testator has devised to another, is a lunatic and that part of
the benefit to which he is entitled under the will in question
consists of a provision for his maintenance, there would seem to
be no room to question the applicability of the doctrine of election.
That the beneficiary is bound to elect between taking a pecuniary
legacy of $12,600 given to him by a codicil, and retaining his
$30,000 mortgage which his father bequeathed to the respondents,
was the unanimous opinion of the trial judge and of the three
judges who composed the appellate court. The contrary view
was very faintly urged in this court, and is scarcely arguable.

But there was a difference of opinion in the provincial appellate
court upon the question whether the provision for payment,
out of the revenues of certain properties, of so much thereof as
should be required to provide the lunatic with all necessaries and
comforts and to give him a decent Christian burial, clearly denotes
a particular intention that the right to this benefit should be
inalienable, so that it would not be available for application in
compensation should election be made against the will.

If the beneficiary were compos mentis his interest in this
provision for maintenance would undoubtedly be alienable and
therefore available towards making compensation in the event
of an election against the will. Its value is ascertainable. The
fact that the beneficiary is a lunatic does not exempt him from
the operation of the doctrine of election in a case which is other-
wise a subject for its enforcement. The court protects him by
supervising the election.

With White, J., and McKeown, J., I am of the opinion that
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in making provision for the maintenance of his lunatic son, the

testator has not evinced a particular intention either that that

Rossorovca Provision should be inalienable or that his son should be entitled

Padis 40 the full benefit of it even though he should refuse to relinquish

or 8. his own property devised by his father to the church. It would be

‘%?::C‘:;'s quite within the power of the court in the interest of the lunatic

e ™ to deal with the $30,000 mortgage, should he retain it, that

whatever purpose the testator may have had in making the

provision for payment of income to his custodians of insuring the

permanence and continuance of his maintenance would not be

frustrated. With McKeown, J., I am satisfied that the testator

had no actual intention on the subject of election. On the other

hand, it is clear that he intended that St. Andrew’s Church

should be relieved from the $30,000 mortgage which he formerly

held and had assigned to his son. He probably forgot that he

had parted with this mortgage. The authorities, however,

establish that it is immaterial whether the testator knew the

property so dealt with not to be his own, or mistakenly conceived
it to be his own. Welby v. Welby, 2 V. & B. 187, at p. 199.

For these reasons, more fully stated by White, J., and Mec-
Keown, J., I would affirm the judgment in appeal. On the
ground assigned in Singer v. Singer, 27 D.L.R. 220, at 231, 52
Can. 8.C.R. 447, at p. 464, I think the appellants should pay the
respondents their costs in this court. Appeal dismissed.

ONT. HOLLIDAY v. BANK OF HAMILTON.

8.C Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., and Riddell,
Lennozx, and Rose, JJ. June 22, 1917.

GARNISHMENT (§ I C—15)—RENT—EFFECT OF ASSIGNMENT.

An attaching order does not bind prior assigned rent unless such
assignment is proved to be invalid because made with intent to defeat,
delay or hinder creditors or to give an unjust preference.

[Barnett v. Eastman, (1898), 67 L.J.N.8.Q.B. 517, followed.]

1[ Mabbnaat, ArpEAL by the defendants from the judgment of Swayze,
I Senior Judge of the County Court of the County of Victoria,
i finding in favour of the plaintiff an issue arising out of garnish-
ment proceedings, after trial in that Court without a jury.

|
% The following statement of the facts is taken from the judg-
|

ment of Riddell, J.:—
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The Bank of Hamilton (the defendants) had judgment against
Richman and another for $1,451.92 and interest— May, 1914,
Richman was the owner of certain land which, in April, 1914,
he leased to Sheridan for three years from the Ist April, 1014,
at a rental of $400 per annum due on the 1st November, 1914,
1915, and 1916.

The bank issued a fi. fa. tested the 15th May, 1914, and on
the 16th May placed it in the sherifi’s hands.  In September,
1915, the bank obtained an attaching order and served it upon
sheridan.  On the return of the summons, the Master in Cham-
bers made an order against the tenant in the following terms:

“2. It is ordered that the said garnishee do on the 1st day of
November, 1915, pay the shid debt due from him to the said
Judgment debtor, amounting to $340, into Court (after de-
ducting therefrom his costs of this motion, fixed at £10) to the
credit of this matter.

“3. And it is further ordered that the said moneys remain in
Court and abide further order and that the garnishee he dis-
charged of and from all liability in regard to the said sum of $340.”

The money was afterwards paid out to the bank—it was of
course the rent due on the 1st November, 1915, and there is no
question now concerning that sum.

In January, 1916, Richman assigned the rent under the lease
to Holliday, the plaintiff, who gave notice to the tenant of the
assignment.

In September, 1916, the bank obtained a new attaching order,
and served it. In January, 1917, the plaintiff appeared to con-
test the bank’s elaim to the rent, and an issue was directed to
try the rights of the parties, the tenant having paid the rent into
Court.

His Honour Judge Swayze, of the County Court of the County
of Victoria, held the plaintifi entitled as against the bank, the
defendants; and the defendants now appeal.

William Laidlaw, K. C., for appellants.

R. J. McLaughlin, K.C., for respondnt.

RiopeL, J. (after setting out the facts as above):—
Some argument was based upon the previous attaching order:
but the order of the Master in Chambers deals with the existing
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debt of the date of the attaching order—the previous attaching
order is effete, and in my view can have no effect on the present
case.

Nor does the fi. fa. lands have any effect as binding the rent
—being an ordinary rent-seck, it is not exigible under the old
statutes: Dougall v. Turnbull (1851), 8 U.C.R. 622; and sec. 34
of the Execution Act, R.S.0. 1914, ch. 80, introducing sec. 10
of the Conveyancing and Law of Property Act, R.8.0. 1914,
ch. 109, into the definition of ‘“‘land,” is not far-reaching enough
to cover rent.

That being so, and the rent being free from the operation of the
fi. fa., there is no reason why the execution debtor should not
assign it—and that is the real point in this case.

1 have also considered the question, “ Does the attaching order
of the 16th September, 1916, attach the rent due on the Ist
November following?”’

That overdue rent is a debt attachable is beyond question:
Miltchell v. Lee, L.R. 2 Q.B. 259; equally well settled is it that,
before the Apportionment Act (now R.8.0. 1914, ch. 156, sec. 4),
rent not yet due was not attachable: McLaren v. Sudworth (1858),
4 U.C.L.J.O.8. 233; Commercial Bank v. Jarvis (1859), 5 U.C.L.
J.O.8, 66—and the question is, whether that Act has made a
difference.

No decision, 1 think, goes further than to make the pro rati
part of the rent attachable.

The general trend of authority in this Province is in favour
of so much of the rent being attachable—this was the opinion of
Mr. Dalton, Master in Chambers, and of Mr. Justice (afterwards:
Chief Justice Sir Thomas) Galt in Massie v. Toronto Printing Co.,
12 P.R. 12; of Dean, Co. C.J., in Birmingham v. Malone (1896),
32 C.L.J. 717; of Boyd, C., in Patterson v. King (1895), 27 0.R.56;
and of Ardagh, Jun. Co. C.J)., in Patterson v. Richmond (1881),
17 C. L.J. 324 (a case in which, as here, “the garnishee has no
objection to the order made, as he has submitted himseli to the
judgment of the Court and paid the money into Court”). On the
other hand, we find Ketchum, Jun. Co. C.J. (whom Judge Dean
correctly deseribes as a “learned and careful Judge,” 32 C.1..J.
at p. 718), holding that not even a pro ratd part of the rent ix
attachable: Christie v. Casey (1894), 31 C. L.J. 35: and I know of
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other decisions in Northumberland and Durham to the same
effect.

In England it has been held that the rent (pro ratd) is not
attachable: Barnett v. Eastman, 67 L.J.N.8.Q.B. 517, by Mr.
Justice Day. This decision stands alone, but it does not seem
ever to have been questioned: Muir Mackenzie and Willes Chitty’s
Red Book (1917), p. 702. None of the Ontario decisions is
binding on us; and, unless the statutes to be interpreted are
substantially different, we should follow the English decision:
Trimble v. Hill (1879), 5 App. Cas. 342: Catlerall v. Sweetman
(1845), 9 Jur. 951.

The English Apportionment Act is (1870) 33 & 34 Vict. ch.
35; the Ontario Act, which is (1874) 37 Vict. ch. 10, is almost
totidem verbis, and the changes suffered by it on revision are
merely verbal.

The attachment considered in Barnett v. Eastman was under
0. 45, r. 1, Rules of the Supreme Court, 1875, which is given in
Snow’s Ann. Pr. for 1897, p. 856, r. 622: this gives power to the
Court or a Judge to “order that all debts due or accruing from
such third person (hereinafter called the garnishee) to such
debtor shall be attached to answer the judgment,” just as does
our Rule 590. There is no sound distinction in the legislation or
Rules: and the English decision should be followed.

I would arrive at the same result independently of authority.

I think the appeal should be dismissed with costs.

MgerepithH, C.J.C.P.:—This case is a very simple and plain
one,

The issue which was directed to be tried in it was: whether
on the 16th day of September, 1916, the money in question was
the property of the plaintiff as against the defendants.

The money was rent due to one of two judgment debtors of
the defendants: the defendants claimed it under an attaching
order made on the 16th day of September, 1916, and the plaintiff
claimed it under a prior assignment of it to him.

Such an assignment being proved, the defendants could suc-
ceed only if, for any reason, it was invalid as to them: and their
contention was, that it was so invalid, because made with intent
to defeat, delay, or hinder creditors of the assignor, or to give an
unjust preference to one creditor over others: but that contention
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failed for the want of proof of any such intention or that the
debtor was, or is, unable to pay all his just debts.

And so the judgment in appeal seems to me to have been right
beyond question: and so I would dismiss this appeal: but, before
parting with the case, should, perhaps, refer to some irrelevant
matter which Mr. Laidlaw endeavoured to bring into it.

He sought to support the defendants’ claim to the money
under a similar attaching order, made in the year 1915, by means
of which they recovered that year's rent: but that order was so
spent and could have no effect upon the rent payable in the year
1916, to attach which the order of the 16th day of September of
that year was obtained: and the sole question to be tried, in this
issue, was: whether under that order the defendants were entitled
to that year's interest.

And his last contention was, that, by reason of the defendants’
fi. fa. lands in the sheriff’s hands against the judgment debtor,
the rent in question was bound, and could not be assigned: but
again there is no such issue; the single issue is, whether, under the
attaching order of the 16th September, 1916, he is entitled to the
money in question. If the defendants deem that these fi. fas.
bind the money, their course is to attempt to realisc it under them,
and not in garnishee proceedings: but how could they in such
manner reach rent that is due and payable?

I am quite unable to perceive anything favourable to the
appellants in the appeal, or in any of the extraneous matter brought
into it: and so unable, treating the case as if the defendants
were really the appellants, and not, as it is said, one of the ‘jmlg-
ment debtors, who was a partner of the other, whose property
is in question, and between whom, it is said, no partnership
accounts have been taken; and also treating it as if the judgment
debtor, the rent of whose land is in questlon, were not fighting
the battles of his country in Europe and so unable to protect his
own property-interest, in person, here.

Lennox and Rosg, JJ., agreed in the result.

Appeal dismissed with costs.
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SCHELL v. McCALLUM & VANNATTER.

Saskatchewan Supreme Court, Haultain, C.J ., Lamont, Elwood and McKay, JJ.
November 24, 1917,

ContrACTS (§ 1T A—128)—CONSTRUCTION—SUBSEQUENT DECLARATIONS AND
ADMISSIONS,

In construing a written contract, the circumstances and unds upon
which it was made should be looked at, but subsequent declarations and
admissions cannot be considered.

AppeAL from the judgment of the trial judge in an action
upon an alleged guarantee. Reversed.

J. F. Frame, K.C., and . H. Yule, for appellant.

J. A. Allan, K.C., and E. 8. Williams, for respondents.

Erwoop, J.:—This action is brought upon a guarantee alleged
to have been given by the defendants to the plaintiffs, whereby
it is alleged that the defendants guaranteed the payments accruing
due under a certain agreement of sale purchased by the plaintiffs
from the defendants acting as agents for the vendor of the agree-
ment.

Some considerable argument was directed to the consideration
of correspondence had between the plaintiffs and defendants
and statements made by one of the defendants in his examination
for discovery as to the interpretation of the agreement. 1 am of
the opinion, however, that, in construing the alleged contract
of guarantee, the subsequent declarations and admissions—
either verbal or written—cannot be considered.

In Lewis v. Nicholson, 18 Q.B. 503, 118 E.R. 190, 21 L..J.Q.B.,
at p. 315, Lord Campbell, C.J., says: “We may look to the
circumstances and grounds upon which the contract was entered
into in order to construe the contract, but we cannot for that
purpose look to subsequent declarations, either verbal or written,”
and, at p. 317, Erle, J., says: “I also think that where there is a
contract in writing, the circumstances under which it was made
and the terms of the instrument are to be considered in ascer-
taining the intention of contending parties and, as at present
advised, T think subsequent admissions of the parties are not
admissible as matters to be taken into consideration.”

For some time prior to the transaction in question, the plain-
tifis had been purchasing through the defendants agreements of
sale of land, and, on April 16, 1913, the defendants sent the
following telegram to one of the plaintiffs:—

Statement.
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To M. Schell. Saskatoon, Sask.. April 16, 1913

Unable to get agreement bought by wire confirmed seventy-three hundred
buys sn agreement repayable Aug. eighteenth, four thousand, with thre
twent  nterest Feby. eighteenth next, four thousand one hundred and sixty
interest this good agreement security being good both in property and par
ties. McCarren & Vaxnarren

The plaintiffs concluded to purchase the agreement referred
to in this telegram, and, subsequently, a certificate of title to the
land covered by the agreement of sale, together with the agree-
ment and an assignment thereof and accompanied by a draft
were sent to the plaintiffs. Apparently the value of the land a-
stated on the certificate of title was considerably below the pric
at which the land had been sold, and the plaintiffs sent to the
defendants the following telegram:——

May 12, 1913

Certificate of title value five thousand assessment four thousand fifty
Jones allowed penalty on taxes. No deelarations from Love or Jones as to
moneys received (or) paid only one lot looks dear. Please explain and
guarantee, holding draft, give men's standing, we are afraid, been away from
home caused delay.

To this telegram the defendants replied by telegram:—

May 12, 1913

Value on title made low to reduee registration costs are getting declara-
tion as to moneys received from Love who is good man, agreement good and
guarantee it.
and by letter:—

May 12, 1913

Gentlemen,—Your wire to hand yesterday in regard to the Love-Jones
agreement, and as per our reply we are sending you a statutory declaration
from Love shewing the sale to be a genuine one and in accordance with terms
set forth in the agreement.

As written you a few days ago, the certificate of title does not shew th
actual value as this is kept down as low as possible to minimize the fee of
registration which is based on a fixed charge and then a percentage of the value
As stated, this is no guide as to the real value of the property. For example
a few days ago we put through an agreement where the party put the title
through for 815,000 where, as a matter of fact, the property had been sold for
$35,000, s0 you will see that cannot be relied upon. Then as to assessment.
from what we ean learn this is figured out on a 40 per cent. basis for property
of this deseription.  However, in talking the matter over, we decided to gua-
antee it, which should be sufficient for your requirements.

We know Mr. Love personally and know for a faet that he has consider
able means, and while we are not personally acquainted with Mr. Jones, we
are told he is good and will make payments promptly, being a drug traveller.

Referring to the other agreement would say that it will be a little whil
vet before this is ready as we have not received title back from the east but
will get it ready for you just as quickly as we possibly ean.  We hope you will
take up the draft without further delay.

McCarLum & VANNATTER, per (Sgd.)  D.J. McCarrow,

5
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On receipt of the above telegram of May 12, and before
receipt of the letter of May 12, the plaintifis accepted the draft.
Apparently the purchaser and the assignee from the purchaser
under the agreement of sale purchased had made default, and
this action is brought against the defendants to compel them
to make good the default by the purchaser and the assignee of the
purchaser.

It is contended by the respondents that the defendants’
telegram of May 12, guarantees payment of the agreement. It
will be observed upon looking at the plaintiffs’ telegram of that
date that they were exercised over the fact that the certificate of
title and the assessment of the land put the value considerably
below the sum that they were purchasing the agreement for, and
also that they wished to be assured as to what moneys had actually
been paid under the agreement. The previous correspondence
hetween the parties shows that they were afraid of having sold
to them what they termed “padded agreements,” that is, agree-
ments in which the purchase-price was set at a fictitious figure
and which does not represent the actual purchase-moneys as
agreed upon between the parties. It will be noted, too, in the
plaintifis’ telegram of May 12, that they asked the defendants to
explain how it was that the certificate of title and the assessment
were so low, and also about the moneys received or paid by Love
or Jones, and it was following thi: request to explain that they
asked for a guarantee. Then it wi!l be noticed that following
that again they asked to have giver them the men's standing.
If they had asked for the standing of the men before they asked
for a guarantee, then it could be very well argued that it was
understood that the guarantee which they requested would
include the men’s standing, but the men’s standing follows the
request for the guarantee. It seems to me that they intended
the guarantee to cover something apart from the men's standing.

Looking at the defendants’ telegram of May 12, it will be
noted that they explain how the value on the title was so low,
and that they are getting declaration as to the moneys received
from Love, who is stated to be a good man and that the agree-
ment is good and that they guarantee it. I take that to be a
guarantee that the agreement is good.

On looking at the telegram of April 16, above mentioned, it
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will be observed that the defendants state that this is a good
agreement, the security being good both in property and parties,
and they therefore there indicate what they understood to be a
good agreement, that is, one in which the security was good both
in property and parties, and it seems to me that the defendants’
telegram of May 12 goes no farther than to guarantee that the
agreement is good both in property and parties. That, however,
is a very different thing from guaranteeing payment. At the
time that the agreement was made, the property and the parties
might be perfectly good; the property might subsequently de-
preciate in value and the parties might subsequently become
financially embarrassed, but, unless the property or the parties
were not good at the time the guarantee was made, I apprehend
that no action would lie against the defendants on such a guar-
antee.

It was contended on behalf of the plaintiffs that the letter
of May 12 shewed that it was understood to guarantee payment
of the agreement.

While T doubt very much if that letter can be considered in
construing the agreement, as the money was paid before the
receipt of the letter, I am of the opinion that it does not assist
the plaintiffs, but, if anything, is of assistance to the defendants.
It will be noted in the second paragraph where the words “we
decided to guarantee it” are used, what is previously written
deals with the value of the property and the bona fides of the
transaction and it is only in the next paragraph that a reference i-
made to the financial standing of the parties. 1f the reference
to the financial standing of the parties had been hefore the words
“we decided to guarantee it,” there would be some force in the
contention that the guarantee was meant to cover the payment
of the agreement.

I am, therefore, of the opinion that the proper construction of
the alleged guarantee is that it did not guarantee payment of the
agreement, but went no farther than to guarantee that the agree-
ment was a bond fide one, and that the property and the parties
were good.

In my opinion the appeal should be allowed with costs and
judgment entered in the court below for the defendants dismissing
the plaintiffs’ action with costs.
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Havirain, CJ., and McKay, J., concurred.

Lamont, J. (dissenting) :—In the year 1913, and prior thereto,
the defendants were a real estate firm carrying on business in the
City of Saskatoon, and the plaintiffls were business men residing
at Woodstock, Ontario. Prior to May, 1913, the plaintiffs
purchased through the defendants a number of agreements for
sale of land.  On April 17, 1913, the defendants wired the plain-
tiffs offering them an agreement of sale. The plaintiffs arranged
to buy this agreement, and, as was the custom of dealing between
the parties, the defendants drew on the plaintiffs at Woodstock
for the amount of sale price of said agreement, attaching to the
draft duplicate certificate of title of the land covered by the
agreement and the said original agreement, together with an
assignment thereof in favour of the plaintiffis. The draft with
these documents reached the bank at Woodstock, and the plain-
tifis inspected the draft and papers attached thereto, and, after
such inspection, not being satisfied to pay the draft, wired the
defendants as follows:  [See judgment of Elwood, J.]

In answer to this telegram, the defendants telegraphed the
plaintiffs as follows:  [See judgment of Elwood, J.]

In further answer to the telegram of the plaintiffs, the de-
fendants on the same day wrote them, amplifying the explanations
given by wire and saying:—*However, on talking the matter
over, we decided to guarantee it, which should be sufficient for
vour requirements.”’

The principal debtor under the agreement of sale having
niade default in payment, the plaintiffs now seck to hold the

defendants liable by reason of the guarantee as above set out.

The question we have to determine is, what was the contract
between the parties: The contention of the plaintiffs is that it
Wi~ 1 guarantee of payment; that of the defendants, that it was
simply a guarantee that the agreement of sale was a bond fide one
and represented a real transaction.

The defendants in their telegram, among other things, state
(1) that the agreement is good, (2) that they guarantee it.  Primd
Jacie to guarantee an agreement of sale, in my opinion, means
that the guarantor warrants that the undertakings therein con-
tuined will be performed in accordance with the terms thereof.
[See Stroud, vol. 2, p. 841, new English Dictionary.] Extrinsic
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evidence, however, may be offered to shew that the subject
matter of the guarantee was not the performance of the term
of the agreement.

In Bank of New Zealand v. Simpson, [1900] A.C'. 182, Lo
Davey said, p. 187:-

Extrinsie evidence is always admissible, not to contradiet or vary the cor
tract, but to apply it to the facts which the parties had in their minds and v
negotiating about,

The rule is thus stated in Taylor on Evidenee, Sthoed., vol. i s 11914
Tt may be laid down as a broad and distinet rule of law that eclrinsie evido
or every malterial fact which will enable the Court to ascertain the nature o
qualities of the subjeet-matter of the instrument, or, in other words, to ideni
the persons and things to which the instrument refers must of necessity |
received.”  In Grant v, Grant, LR, 5 C.P. 727, Blackburn, J., quoted judi
ially the following passage from his valuable work on Contract of Sale
44

e general rule seems to be that all faets are admissible which tend
shew the sense the words bear with reference to the surrounding eireun
stances of and concerning which the words were used, but that such faets -
only tend to shew that the writer intended to use words bearing a particula
sense are to be rejected. -

“Of eourse, if the words in question have a fixed meaning not suseeptibl
of explanation, parol evidence is not admissible to shew that the parties mean
something different from what they have said."”

Does the correspondence and course of dealing between the
parties indicate that the defendants were not referring to pay-
ments when they guaranteed the agreement? It is admitted
that, a few months before the date of the transaction in question,
the defendants had been asked about guaranteeing agreement-
purchased through them, and it is also admitted that what wu-
meant was, that they would guarantee the payments. No
guarantee, however, was asked from the defendants on any agrec-
ment purchased until the one in question. The interpretation
sought to be put upon the telegram by the defendants is: “The
agreement is good; we guarantee it to be good.” But they hudl
already assured the plaintiffs that they would not submit any-
thing to them which in their opinion was not good.

At the trial, the defendant Vannatter gave the following
testimony :—

Q. But referring to this one, all these things indieated anxiety on thei
part wit' reference to the agreement? A. Yes. Q. Now you had told then
you would only seleet the best agreements? A, Yes. Q. And you had sci
this agreen, nt to them in pursuance of that agreement only to select the hest

agreements? A, Yes. Q. And then they were wanting something more thun
that from you? A. Yes. (. You understood that? A. Well, what do you
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wenn? Q. They were not eontent to rely upon your previous promnise that
von were going to use judgment in choosing only good agrecments?
would not take that. Q. They were wanting something wore? A0 An ex-
planatior, Q. Sowething more thun an explanation, explanation and guar
antee? A1 econsidered from that they wanted assurance from us. Q. “That
i the explanation? AL Yes. Q. And then they wanted somwething additional
m the wav of guarantee? AL What do you mean? Q. You understood that,
it all events. They wanted sometbing additional to the explanation? A
Yes. Q. And that something additional was o guarantee” A Yes

Then, in their letter of May 12, they say that after talking
the matter over they decided to guarantee it, which action on
their part, they said should be sufficient for the plaintifis’ purpose.
Why should it be sufficient for the purpose of the plaintiffs (who,
according to their telegram, were afraid of the proposition),
unless the guarantee of the defendants was a guarantee of pay-
ment?  This evidence, in my opinion, is more consistent with
the plaintiffis’ contention than that of the defendants. At any
rate, it is just as consistent. If it leaves the matter in doubt,
there is this in the plaintifis’ favour, that they had to support
their contention not only the primd facie meaning and inter-
pretation to be given to the word “guarantee’ but also the rule
of construction that, in cases of doubt or ambiguity, where
other rules fail, the language of an instrument is to be interpreted
most strongly against the party using it. 10 Hals., p. 441.

I am therefore of opinion that the appeal should be dismissed
with costs. Appeal allowed.

GABEL v. HOWICK FARMERS MUTUAL FIRE INSURANCE Co.

Ontario Supreme Courl, Masten, J. June 14, 1917.
INsURANCE (§ 111 E—75)—REPRESENTATIONS — INCENDIARISM — MATERI-
ALITY—NOTICE TO AGENT.

Apprehension of incendiarism is a material fact, and should be made
known to the insurer. Notice of such fact to insurer's general agent is
notice to the insurer, and a condition to the contrary in the poliey of
insurance is unreasonable and non-effective.

AcTioN upon a poliey of fire insurance.

L. G. McCarthy, K.C., and J. Bray, for the plaintiffs.

H. Guthrie, K.C., and W. M. Sinclair, for the defendants.

MasteN, J.:-—The plaintiffs’ claim is on a policy of fire
insurance for $5,000, dated the 8th November, 1916, issued
by the defendant company.

The amount claimed pursuant to the policy is $3,480. The
amount of the loss so claimed is not disputed, but two defences
are raised by the company: first, that in applying for the insur-
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ance the assured misrepresented or omitted to communicate to
the defendant company a circumstance material to be made
known to it in order to enable it to judge of the risk it undertook;
second, that the assured failed to deliver proofs of loss pursuant
to statutory conditions 17 and 18, sec. 194 of the Insurance Act,
R.8.0. 1914, ch. 183.

The facts on which these two defences are based may be
briefly stated as follows:—

On the evening of Friday the 20th September, 1916, the plain-
tiff Gabel found on his barn-floor two small heaps of coals, one
dead and one alive, which he believed had been placed there by
an incendiary with intent to burn his barn. The plaintiff Gabel
at once visited his neighbour and friend, one John Noble, and told
him, “Some one is trying to burn me out.” Noble went back home
with the plaintiff Gabel, and together they sat up most of Friday
night, guarding the plaintifi’s barn against a further expected
attempt to burn it.

On Saturday morning, the 30th September, the plaintiff Gabel
and one Cook went together to Palmerston in an endeavour to find
out the person who had placed the coals on the barn-floor. While
in Palmerston they met one Fallis, with whom the plaintiff Gabel
had previously dealt in placing his insurance, and who had been the
regular local agent of the defendant company for twenty years.
The nttempt made the night before on the plaintifi’s barn seems
already to have become public, for Fallis had heard of it when
they met him, and naturally the incident was discussed. In the
course of this conversation it was suggested, I think by the plain-
tiff Gabel, that he ought to have a larger amount of insurance on
his buildings. He says he had had this in contemplation for some
time, and the incident of the night before emphasised to him its im-
portance. Fallis said he would bring the increase before the board
of the defendant company. This interview with Fallis occurred on
Saturday the 30th September. On Monday the 7th October,
Fallis drove out to the farm of the plaintiff Gabel, taking with him
a blank form of insurance-application, which, after inserting $5,000
as the amount required, he procured the plaintiff to sign in blank,
and then took it away with him to fill it up and send it in to the
defendant company. At the time of this visit, the plaintiff Gabel
took Fallis out to the barn and shewed him the marks on the
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barn-floor where the coals had been found. The application so
signed by the plaintiff Gabel, and afterwards filled in by Fallis,
is dated the 7th October, 1916, and the portions thereof bearing on
the issue raised in this action are as follows:—

“Is incendiarism threatened or apprehended?—

“And the said applicant hereby covenants and agrees to and
with said company that the foregoing is a just, full, and true
statement and exposition of all the facts and circumstances in
respect to the condition, situation, value of and all other matters
therein set forth, as to the property and the risk of the property
to be insured, and agrees and consents that the same be held to
form the basis of the liability of the said company, and shall form
a part and be a condition of this insurance-contract; and the said
applicant also agrees that the agent taking this application is to
be considered his agent for the purpose of making this application,
and not the agent of the company, and that the company shall
not be bound by any statement made by or to such agent not
contained in the foregoing application.”

The application was sent in, and the additional insurance was
granted ; the poliey was issued by the defendant company, and the
old policy for $4,000 cancelled.

The premises were destroyed by fire on the 1st December, 1916,
and, as I have already mentioned, the amount of the loss as claimed
in this action is not disputed-—the contest is as to liability only.

The occurrence of the fire was notified to the defendant com-
pany on the 2nd December, and the directors became aware on
that day of the attempt at incendiarism in the previous September.
On or about the 4th December, John Jackson, the president of
the defendant company, and Bryans and Edgar, two of the
directors, went to the plaintiff Gabel's house, and there met Mann-
ing, Noble, and Livingstone, representing the plaintifi. This
meeting appears to have been in lieu of an inspection and appraisal
of loss, for the purpose of ascertaining the amount (if any) payable
by the company, as well as to ascertain the circumstances sur-
rounding the fire. And it is, no doubt, in consequence of what the
directors then learned that the amount of the loss is not now
disputed. As I understand the evidence, the amount of the loss
was practically, though not formally, agreed upon at this meeting,
the question of liability remaining open.

On this oceasion, the president and directors of the defendant
company left with the plaintiff forms of proof of loss to be filled
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up and sent in. All of these forms (including a schedule, signed by
the claimant, making his claim at $3,480) were properly executed,
except only that the statutory declaration, though made out in
the name of George Gabel, is sworn to by John N. Livingstone
and George Noble, two of the plaintifi’s representatives on the
board of inspection and valuation. These proofs of loss are dated
the 9th December, and were sent in to the company on that date
or shortly afterwards. No objection was made to them by the
company, and no further or other proofs of loss were ever asked
by the company. I have no doubt that the directors were fully
satisfied of the reality and amount of the loss. The objection now
raised on this score must be overruled. Acting under the provi-
sions of sec. 199* of the Insurance Act, I find that failure to make the
statutory declaration in proper form arose from mistake. 1 find
that no prejudice has arisen to the defendant company. I find
that the plaintiff Gabel did sign the schedule setting forth the
amount of the claim which is now admitted. I find that no further
or other proofs of loss have been asked for, and I hold that under
these circumstances it would be inequitable that this insurance
should be deemed void or forfeited for imperfect proofs of loss or
from failure to furnish the plaintifi’s declaration as called for by
statutory condition 18 (c).t I refer to Prairie City Oil Co. v.
Standard Mutual Insurance Co. (1910), 44 8.C.R. 40; and to Bell
Brothers v. Hudson Bay Insurance Co. (1911), 44 S.C.R. 419.

*109. Where, by reason of necessity, accident or mistake, any conditions
of a policy of insurance on property in Ontario as to the proof to be given to
the insurer after the occurrence of the event insured against has not been
strictly complied with, or where after a statement or proof of loss has been
givenin faith by or on behalf of the assured, in pursuance of any condition
of such poliey, the insurer through its agent or otherwise objects to the loss
upon other grounds than for imperfect compliance with such condition or does
not within a reasonable time after receiving such statement or proof notify
the assured in writing that it is objected to, stating the particulars in which
the same is alleged to be defective, and so from time to time, or where for
any other reason it is held to be inequitable that the insurance should he
deemed void or forfeited by reason of lm‘mrfect compliance with such condi-
tion no objection to the sufficiency of such st or proof or ded or
supplemental statement or proof, as the ease may be, shall be allowed as «
de emx; by the insurer or a discharge of his liability on such policy wherever
entered into,

t18. Any person entitled to make a claim under this policy shall
(a) Forthwith after loss give notice in writing to the company;
(b) Deliver, as soon after as practicable, as particular an account of the
loss as the nature of the case permits;
(e) Furnish therewith a statutory declaration declaring,
That the account is just and true;
When and how the loss occurred .
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Before discussing the defence based on misrepresentation of a
fact material to the risk, I should observe that no suggestion has
been made that this is not an honest loss. The actual loss is
greater than the insurance. The insured had carried insurance
with the defendant company for twenty years or more, and never
made a claim, and at the time when the policy sued on was issued
he held an unexpired policy for $4,000, for which the present
policy was substituted; and to the surrendered policy this defence
could not have been raised.

1 find that on the 7th October incendiarism was apprehended.
I find that this danger was a circumstance material to be made
known to the insurance company in order to enable them to judge
of the risk they undertook. I find that it was not disclosed to the
company by the printed application. The company contend
that the printed application described above answers the question
in the negative.

I am unable to agree with that contention. I think that the
‘~———"" inserted as an answer to the question “Is incendiarism
threatened or apprehended?"’ indicates that the question is not
answered at all.

I find that the plaintiff Gabel signed an application in which
the amount of insurance sought was stated, but which was other-
wise in blank, and that he left the insurance-agent Fallis to fill in
the application and send it in, thus making Fallis, for the purposes
of the printed application, the agent of the assured, and that the
plaintiff Gabel is responsible for the answers so made. 1 find that
the facts respecting the supposed attempt at incendiarism on the
20th September were, before the 7th October, fully disclosed to
James Fallis, who appears to have been one of the three largest
writers of insurance in the defendant company, had been their
agent for more than twenty years, and was entitled not only to
receive applieations and premiums, but to issue interim receipts,
insuring property and making the defendants liable on the risk
hefore formal passing on the risk by the board.

Fallis was thus in a dual capacity. He was the agent of the
insured to complete and file his written application, and as such
it was his duty to answer the question regarding incendiarism.
In this he failed, and this failure must be taken to have the same
effect as though the plaintiff Gabel himself had filled up and put
in the application without the intervention of Fallis.

On the other hand, Fallis is a general agent of the company;

v.
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his duty as such was to disclose to the directors the material facts
which had been made known to him bearing on threatened in-
Gapgr,  cendiarism.  In this Fallis failed in his duty to his company.
e The question i, who is to suffer for his dual failure, the insured or
Farmens  the company? If the question “Is incendiarism threatened or
le":’:“‘ apprehended?” had been answered “No,” I would have no dif-
Insurance  ficulty in determining that the plaintiff Gabel was responsible for
Co. A : .
ol misrepresentation of a material fact, and that the company were
Masten.d. not liable on the policy: Kinseley v. British America Assuranc
Co. (1900), 32 O.R. 376. If, on the other hand, this question had
not been printed on the application, I would, for reasons hereafter
stated, hold that, in the circumstances here existing, notice to
such an agent as Fallis was notice to the company; but the actual
situation is neither the one nor the other of these. The question
appears in the application. The agent of the applicant to fill in
the application omits to fill in any answer. The company, re-
ceiving the application with that omission on the face of it, do not
send it back and insist on the answer being filled in, but proceed
to accept the risk and issue a policy. By so aceepting the risk
without requiring an answer to the question, it seems to me that
| the directors waived that question in the printed application, and
| left the matter in exactly the same situation as though that ques-

8 tion had not been printed in their form of application: Sinelair v.
"j;'-' ' . Canadian Mutual Fire Insurance Co. (1876), 40 U.C. R. 206, at
i !g ‘ p. 212,

) 1; | it Under such circumstances, while 1 hold that disclosure i-
o i | essential, I think that the necessary disclosure can be effectively
1 i’ | made dehors the answers in the printed form of application. Ade-
f:‘ { quate disclosure was so made to an agent of the class already
i | described. I think that was disclosure to the company, and that
a3 il any provision to the contrary in the conditions or in the applici-
i »3‘ ! tion is unreasonable, and therefore ineffective. It must be under-
Bt . stood that my holding in this regard is based upon the facts of

this particular case, and is not a general ruling that the last clau-e
of this application* is under all circumstances unreasonable.t |
refer to Graham v. Ontario Mutual Insurance Co. (1887), 11
O.R. 358.

There will be judgment for the plaintifis for the amount of

the claim, with costs.
*The usual clause as to what forms the basis of the liability of the coni-
pany, and as to the agency for the applicant of the company’s agent.
{8ections 195, 196, and 197 of the Insurance Act lay down rules as 1o the
variation or omission of the statutory conditions and the addition of new
conditions. By sec. 197, any such variation, omission, or addition, unless
held to be just and reasonable, shall be null and void.
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JACKSON v. B.C, ELECTRIC R. Co.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher and
.\I(‘I'hl'llipx, JJ.A.  November 6, 1917.

Triar (§ VC—285)—SurricIENcY oF VERDICT — MISpIRECTION— MIsCAR-

RIAGE. ’

When the finding of a jury is not reasonuble upon the facts, and it is

apparent that a miscarriage of justice has taken place owing to the

jury not thoroughly understanding the points put to it, because it has

not been sufficiently instructed by the trial judge, the verdiet will be set
aside.

Arpear by defendant from the judgment of Murphy, J., in
an action for damages for negligence.  Reversed.

L. . McPhillips, K.C'., for appellant.

S. Livingstone, for respondent.

Macoonap, CJA. (dissenting) :—The appeal should he
dismissed. I read the jury’s findings to mean that the defendants’
motorman could, notwithstanding the plaintifi’s contributory
negligence, have avoided running him down. Those findings
are, I think, supported by the evidence.  The motorman admitted
that on the night in question, notwithstanding the darkness, and
rain and sleet, his headlight would enable him to see a distance of
at least 30 or 40 ft. in front of the car, and that he could have
stopped the ear in a distance of 30 ft.

Russell, also called by defendants, thought a pedestrian
could see a distance of 75 to 100 ft.

Speaking of the night as being a dark one, he said: *“1 do not
helieve you could see 75 or 100 feet ahead of you.”

While the meaning is somewhat doubtful, it seenws to imply
that he could see that distance ahead without the aid of a light.
But, be this as it may, the motorman’s evidence is sufficient to
shew that the ear could have been stopped had he been paying
attention to what was ahead of him. Sihe

The complaint that the judge did not sufficiently instruct the
jury on the application of the law to the facts is not, in my opinion,
well founded. The duty of the trial judge in this behalf is fully
discussed in Spencer v. Alaska Packers Assoc. (1904), 10 B.C.R.
473, 35 Can. 8.C.R. 362, and the cases therein referred to.

The facts in this case are quite simple and the jury's attention

was directed to the separate issues of fact by the questions sub-
mitted to them. Their answers do not suggest a want of under-
standing of the whole case.

1038 p.1.R.

Statement.
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MagTin, J.A., allowed the appeal.
GALLIHER, J.A.:—1 would allow the appeal.

JACKSON McPumuirs, J.A.:—I was at first impressed with the view
B.ll'(‘. .that the verdict of the jury was such that it did not rightly come
ELgc. within the power of the Court of Appeal to disagree therewith
R_'_(_"' However, after still further consideration, it is borne in upon my

MePhillips. J.A- ynind, that, giving every possible weight to the evidence adduced
at the trial, the plaintiff has failed in making out his case (Barnabas
v. Bersham Colliery Co. (1910), 103 T.L.R. 513). The counsel
for the respondent in his able argument strongly contended that
it was established upon the cross-examination of Beattie, the
motorman of the street car, that, at the very least, the motorman
admitted that the headlight would throw the light on the night of
the accident, a night of rain and sleet, a distance of 30 feet. It ix
not made out that the motorman could, upon that night, see 30
feet, but if that be assumed, when was it that the motorman
first saw the oil tank wagon? not until the street car was within
16 or 20 ft. of him; then, apparently all that it was possible to do
with the street car was done in the way of stopping the way
thereof, which was estimated to be about 12 miles an hour; but,
upon the evidence, impact was inevitable, as at least 30 ft. would
have been necessary to accomplish this. There is no contention
made that the street ear was not fully and modernly equipped
i. ! with all requisite brakes. The plaintiff, admittedly, was negligent
H | driving the oil tank wagon in the way in which he did, without
i

keeping himself advised of the approach of the street car, driving
as he was upon the track of the railway company. Further,
he was transgressing a by-law of the municipality of 8. Vancouver,
in not having upon the oil tank wagon two lighted lamps on the
| right and left side of the wagon, so placed that the light would be
| clearly visible from both front and rear of the wagon for a distance
| of 100 feet. The question is upon the facts, would it have
’ been possible to have prevented the impact, i.e., the accident”

In my opinion to so find is not reasonable and no weight can he
attached to any such finding. However, if 1 should be wrong in
this, the next phase of the matter must be looked at. Granted
that the appellant was guilty of negligence, the respondent wus
8l guilty of contributory negligence. That being the situation.
g the respondent may only recover if he obtains from the jury.
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founded upon sufficient evidence, a finding in some such terms
as the following: “That notwithstanding the negligence of the
respondent, the appellant could, by reason of the exercise of
reasonable care, have avoided the accident?'—the question was
notsoput. In Rickardsv. Lothian, [1913] A.C'. 263, Lord Moulton,
at p. 274, said:—

This is an issue of fact in which the burden is upon the plaintiff and he

has ubtained no finding from the jury insupport of it. 1t is perhaps irrelevant
to consider who is ible for this omission, beeanse it is for the plaintiff

I
to see that the questions necessary to enable him to support his ease are
asked of the jury.

I would refer to the further language of Lord Moulton at
p. 274~

The absence of this finding is fatal to this part of the plaintifi's case, and
It is not neeessary, therefore, to enquire into it further.

In the present case—though, let it be assumed that there is
the requisite finding—is this alone sufficient? Obviously not,
and in this connection we have Lord Moulton continuing and
saying: “But it must be pointed out that there was no evidence
which could have supported such a finding.”

Upon this phase of the case it is common ground that neither
of the parties were keeping a proper look out; both were guilty
of negligence. But there is no evidence to support a finding
that, after the motorman saw the oil tank wagon, he could have,
by the exercise of reasonable care, prevented the accident. Here
we have none of the features of the Loach case (B. C. Electric R.
Co. v. Loach, 23 D.L.R. 4, [1916] 1 A.C. 719—defective brakes-
excessive speed).  If it can be effectively said that the jury have
made the requisite finding, then, in my opinion, the jury have
“acted unreasonably upon a contrast of the whole of the evidence
on both sides""—(Lord Morris, at p. 538, inJones v. Spencer (1808),
77 L.T. 536).

In Kieinwort v. Dunlop Rubber Co. (1907), 23 T.L.R. 696,
Lord Loreburn, L.C., said, at p. 697 :-

To my mind nothing could be more disastrons to the course of justice than
a practice of lightly overthrowing the finding of a jury on a question of faet.
Ihere must be some plain error of law which the Court believes has affeeted
the verdiet, or some plain miscarriage before it ean be disturbed. 1 see
nothing of the kind here.  On the contrary, it seems to me that the jury
thoroughly understood the points put to them and came to a sensible con-

clusion. . . . That is, in my opinion, what the finding means and there is
sufficient evidence to support it,

Lord Loreburn in trite terms defines the effect of the finding
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of a jury. But in the present case, there has been “plain mis-
carriage,” and no “sufficient evidence to support” the finding.
The miscarriage took place in the trial judge not charging the
jury, within the meaning of «. 55 of the Supreme Court Act (c. 58,
2 Geo. V., RS.B.C. 1911); and see Alaska Packers v. Spencer
(1904), 10 B.C.R. 473; 35 Can. 8.C".R. 362.

With great respect to the judge, I cannot come to the con-
clusion that the jury, in the language of Lord Loreburn above
quoted, “thoroughly understood the points put to them"—then
is it to be wondered at that they did not come “to a sensible
conclusion?” My opinion is that the jury did not come to a
sensible conclusion. 1 would also refer to what Sir Arthar Chan-
nell said in Toronto Power Co.v. Paskwan, 22 D.L.R. 340, [1915]
A.C. 734, Relative to the finding of a jury, at p. 739, he said:
“It is enough that they (the jury) have come to a conclusion
which, on the evidence, is not unreasonable.”

Now upon the evidence as we have it in this case—the con-
clusion of the jury (if it can be interpreted as a finding that
notwithstanding the contributory negligence the accident could
have been avoided by the exercise of reasonable care) is in my
opinion an unreasonable conclusion. Having arrived at this
view the question arises as to whether or not a new trial should
be directed. To determine this point it is necessary to consider
McPhee v. E. & N. R. Co., 16 D.L.R. 756, 49 Can. 8.C.R. 43.
It was there held (see headnote) :—

That, although the Court of Appeal for British Columbia, under O, 38,
r. 4, of the Supreme Court Rules, 1906, has power to draw inferences of fact
and to give any judgment and make any order which ought to have been
made in the trial court, and to make such further or other order as the case in
appeal may require, nevertheless, it should not undertake the funetions of
jury where it may be reasonably open to them to come to more than one con-
clusion on the evidence.  Therefore, in the eircumstances of the present ease,
there should be an order for a new trial to have the issue of volens decided.
Paquin v. Beauclerk, [1906] A.C. 148; and Skeate v. Slaters, 30 Times 1.R. 290.

Giving full consideration to this case, which is, of course,
binding upon this court, I am clearly of the opinion that it is
not “reasonably open to (a jury) come to more than one con-
clusion on the evidence,”” and that conclusion could only be that,
owing to the contributory negligence, the accident was inevitable.
Duff, J., in the McPhee case, at p. 762, said:—

In the Court of Appeal judgment might be given for the defendant if the
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court is satisfied that it has all the evidence before it that could be obtained
and no reasonable view of that evidence could justify a verdiet for the plaintiff.
It has not been suggested at the Bar that other evidence is
obtainable—therefore the case is one in which judgment may be
given for the defendant—and my view is that that is the proper
judgment to give upon this appeal. Appeal allowed,

GRACE v. KUEBLER.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ. December 15, 1917.

SUBROGATION (§ V—20)—MORTGAGE — ASSIGNMENT — FAILURE T0 GIVE
8 !Uﬂﬂf---- to the of a mortgagee will not be ordered where
tl\eAM{ seeking the order has been guilty of negligence in nu.l giving
notice of the assignment of an agreement of sale of the lands covered by

the mortgage.

AppricaTION by plaintiff to be subrogated, to the rights of a
mortgagee, who was paid off by the moneys of the plaintiff.
Dismissed.

Harvey, C.J.:—I concur in the conclusions reached.

Beck, J.:—This case as determined between the plaintiff and
the defendant is reported 33 D.L.R. 1, the Appellate Division
affirming the judgment of the Chief Justice and this decision has
since been affirmed by the Supreme Court of Canada.

At the conclusion of his reasons for judgment the Chief Justice
said: “In his evidence, the plaintiff stated that some of the money
advanced by him was to go to pay off some mortgages on the
land. It appears from the certificate of title that two discharges
were registered shortly after his money was advanced. If the
title was cleared of these encumbrances by the money advanced
by the plaintiff it may be that he is entitled to a lien for the
amount. The point was not discussed and the evidence is not
sufficient to determine the fact. I think it advisable, therefore,
if the plaintiff desires it, that there should be a reference to the
master or clerk to determine the facts and upon consideration of
his report the rights of the parties in this regard can be determined”
(28 D.L.R. 759).

The present application is one by Grace, the plaintiff to be
subrogated to the rights of Thompson, a mortgagee of the land,
who was it is said paid off by the moneys of the plaintiff.

The facts, so far as necessary for the purposes of the present

B.C.
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application, are as follows: John and Arthur Steinbrecker on
June 27, 1912, made an agreement to sell certain land to W. A,
Kuebler and Carl Brunner. The price was $21,600 payable
$4,600 down and the balance in 6 payments of $2,834 or $2,833
on September 27, 1913 to 1918. The agreement contained a pro-
vision that the purchasers might pay up at any time.

At the date of this agreement, the land was subject to two
registered mortgages to one Thompson, one for $2,000 and one
for $500.

Just preceding April 5, 1913, it was arranged that Grace
should lend the Steinbreckers $20,000. Then an agreement was
brought about by one McLellan, a solicitor practising at Medicine
Hat, who was a connection of Grace’s, through a firm of solicitors
at Calgary, Aitken, Wright & Gilchrist, who were solicitors
acting for the Steinbreckers. As security for this loan the Stein-
breckers were to give an assignment of the Kuebler agreement and
some other similar securities and their promissory note for $27,000.
It does not appear for what length of time the loan was to run
The $20,000 was paid by Grace to Aitken, Wright & Gilchrist
for the Steinbreckers: but it was known at the time that the land
comprised in the Kuebler agreement was subject to the two mort-
gages already mentioned and it was perfectly understood that
these mortgages should be paid off by Aitken, Wright & Gilchrist
out of the $20,000 (p. 12), and this, in fact, was ultimately done.
On April 5, 1913, an assignment of the Kuebler agreement wu-
made by the Steinbreckers to Grace. It referred by way of recital
to the agreement and to the fact that there then remained owing
under it the sum of $17,000 with interest thereon at 69, per annum
from its date and contained a covenant that that amount with
interest was owing under it. Kuebler and Brunner were stated to
be parties to, but did not execute, the assignment. Concurrently
with the assignment, the Steinbreckers executed a transfer of
the land to Grace.

On April 8, 1913, Grace filed a caveat in the Land Titles Office
claiming an interest in the land, ‘“under and by virtue of a transfer
of the said described property of date 9th (a mistake for 5th) of
April, 1913, from John Steinbrecker and Arthur Steinbrecker
registered owners, to Arthur M. Grace standing in the register
in the name of John Steinbrecker and A. Steinbrecker.”” He
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appointed the office of Aitken, Wright & Gilchrist, Calgary, as
the place of service upon him. The eaveat was sworn to by Gil-
christ as his agent.

Some time in March, 1913, the Steinbreckers had approached
Kuebler and Brunner with the view of getting from them or through
them £12,000 or $15,000 in cash either as a payment on the
purchase price under the agreement or as a loan at a large rate of
interest.  Kuebler said he would write home (to Switzerland),
and see what could be done. He wrote with the result that his
sister Freda Brunner said that she was coming out and $10,500
was sent out.

After apparently this money had arrived and before definite
instructions about it had been given, it seems to have been ar-
ranged between John Steinbrecker and Kuebler that the money
which it seems to have been supposed would be about $15,000
should be treated meanwhile as a loan and the following receipt
wis given as representing this transaction:

Calgary, Alberta. April 16th, 1913,

Received from John Steinbrecker titles to the following property: bloek
a5, block 31 LaGrange, and 50,000 shares of stock in the Watertight Dij per
Dredge & Mining Co., as collateral for a loan of $15,000 for one year from
date. When this note has been paid 1 will seturn the above security free of
churge. W. A. KvesLer

The $10,500 having arrived was paid over to John Steinbrecker
and it was not until after Freda Brunner arrived shortly after-
wards that it was settled whether it should be by way of loan or
payment on the purchase money of the land and then the Stein-
breckers agreed to accept $12,000 in full satisfaction of the balance
of the purchase price of the land and it was agreed that this amount
<hould be made up by the $10,500 in cash and a note at one year
for £1,500. The $10,500 seems to have been paid on May 14, 1913,
when John Steinbrecker gave Kuebler a letter of that date saying:
“In 430 days from date I will exchange the farm title for the secur-
ity youare now holding, namely, blocks 31 and 55 La Grange and
50,000 shares of gold stock.” The note for $1,500 seems not to
have been given until July 5, 1913, when John Steinbrecker gave
Kuebler and Brunner a receipt for *“$1,500 balance in full of the
farm they bought from us.”

Kuebler and Brunner still hold the securities above mentioned.
It does not clearly appear whether or not the $1,500 note has been
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paid; though I gather that it has been paid and that it was pro-
duced by the defendants at the trial though not marked as an
exhibit.

The defendants had no knowledge of the plaintiff’s claim a-
assignee of the agreement for sale and purchase until the fall of
1913, when they received a demand of payment from the Bank of
Montreal for the first deferred payment of purchase money under
the agreement. The defendants did not employ any solicitor to
look into the title after they had settled with John Steinbrecker
and were entitled to their transfer and then only after the notice
from the bank, the two Thompson mortgages having, as 1 have
said, been paid out of the plaintifi’s $20,000. This was done on
May 2, 1913, in accordance with the distinct understanding exist-
ing at the time the money was paid into the hands of Aitken,
Wright and Gilchrist. Discharges were taken and registered on
May 5, 1913,

This court, affirmed by the Supreme Court of Canada, decided
that the defendants were entitled to a transfer of the land from
the plaintiff; subject to any question of subrogation with respect
to the two Thompson mortgages.

The doetrine of subrogation is an equitable doetrine adopted
from the civillaw. It is as might be expected to be found applied
mainly in courts of equitable jurisdiction though it early earned
some place in the common law courts especially in connection with
insurance. See for instance Mason v. Sainsbury (1782), 3 Doug.
61, 99 E.R. 538, where a number of more recent cases are noted.
The best available text book appears to be Sheldon on Subroga-
tion, 2nd ed. (1893). There is also an extensive note upon the sul-
ject in Bouvier's Law Dictionary. The subject is treated under
the title “‘Subrogation’’ in Domats’ Civil Law, Part 1, Book 111,
Tit. 1, s. VL., 1770 et seq. The doctrine being one of civil law ix
dealt with in the Civil Code of the Province of Quebee and useful
reference will be found in Beauchamp on the Civil Code Act,
1154 et seq. Sheldon’s definitions and explanations seem to be

correct and adequate.

Subrogation has been defined us that change by which another person is
put into the place of a ereditor so that the rights and securities of the ereditor
pass to the person, who by being subrogated to him, enters into his rights. . .

It is a legal fietion, by the foree of which an obligation extinguished by a
puyment made by a third person is treated as still subsisting for the benefit of
this third person, who is thus substituted to the rights, remedies and securi
ties of another . . . (8 27).
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This remedy is allowed only when it does not conflict with the legal or
equitable rights of the ereditors of the common debtor; and the principle is
one of equity merely and will he carried out in the exercise of a proper equit-
able diseretion with due regard to the legal and equitable rights of others
4,

Where money has been loaned upon a defeetive mortgage for the purpose
of discharging a prior valid encumbranee and has actually been so applied,
the mortgage may be subrogated to the rights of the prior encumbrancer
whom he has thus satisfied, there being intervening encumbrances (s. 8)

1t is a mode which equity adopts to compel the wltimate discharge of a debt
by bim who (0 equity and good conscience ought to pay it, and to relieve him
whom none but the ereditor could ask (o pay.

The payment of the money due upon a debt will operate as a discharge of
the indebtedness or as subrogating him who pays it to the place of the ereditor,
ax iy best serve the purposes of justice and the just intent of the parties.
But the burden is always on the one who elaims this equity to shew that he
s entitled to it s 1D

Counsel representing the plaintifi Grace and the defendants
respectively each claim that the equities are in favour of their
respective elients,

Counsel for Grace says in effect that his client’s money was
uscdd for the payment of the mortgages for the purpose of clearing
ofl the title to the land upon which he was advancing $20,000;
that though by the former decision he is not protected as to the
£20.000 it is elearly equitable that he should be protected to the
amount which went in payment of the mortgages; that while he
could not elaim any such equity if the defendant had relied upon
the fact of the mortgages being discharged, the fact is that they
didd not know even of the mortgages much less of their being
discharged at the time that they settled the balance of the pur-
chise money with the Steinbreckers but acted in gross negligence
by making final payment to him without having searched the
title, not merely before doing that, but at any time previous;
that if they had done =0 even at that time only (about May 14,
1913) they would have discovered a eaveat shewing that the plain-
tiff held a transfer and investigation would have told them the
full state of affairs, and while seecing that the two mortgages were
discharged would have learned that it was the plaintiff who had
paid them and the other circumstances under which they were
paid.  Counsel for the defendants, on the other hand, contend that
they were under contract to pay to the Steinbreckers the moneys
they did in fact pay him; that they had a right to rely upon the
covenant for title; that if they were negligent the plaintiff was not
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only still more negligent in not giving notice to defendants of the
assignment of the moneys owing on the agreement and payable
by the defendants to the Steinbreckers, but that default deprive-
the plaintifi of not only any legal right but also of any equitable
elaim of any sort.

On the whole, 1 think the plaintiff has failed to shew any just
right to be subrogated in respect of the mortgages.

I would dismiss the applieation with costs,

Sroarr and Wawsu, JJ., coneurred.

Application dismissed.

CARR v. IMPERIAL OIL Co., Ltd.

Saskatchewan Supreme Court, Newlands, Elwood and McKay, JJ.
November 24, 1917

MasteERr AND SERVANT (§ V--340) - WORKMEN'S COMPENSATION —RELEAS)
"l‘.l‘lil"ﬁ AND AFTER INJURY.
Section 4 (2) of the Workmen's Compensation Act (Sask. St. 1910-11

e. 9) applies to contracts entered into before injury, by which a workman

contracts himselfl out of the Aet, but not to contraets in settlement, after

the injury has been received.

ArreaL from the judgment of the trial judge in an action for
compensation for injury.  Affirmed.

D. A. MeNiven, for appellant.

H. Y. MacDonald, K.C'., for respondent.

The judgment of the court was delivered by

McKay, J.:—The appellant’s counsel urged two grounds of
appeal herein, namely: 1. That the appellant did not understand
the nature and effect of the release given by him to respondent
wherehy, in consideration of the payment of $60, he relinquished
all rights to further compensation in respect to the aceident
2. That by virtue of ss. 4 and 16 of the Workmen's Compensation
Act, said release, even if understood when signed, was void and of
no effect.

As to the first ground of appeal, the trial judge finds that the
release was fully explained to the plaintiff and that he understood
it, and there is ample evidence to support such finding. In faet,
the evidence is much stronger to the effect that plaintiff under-
stood the meaning and effect of the release rather than that he
did not. In view of such finding and evidence I fail to see how thi-
court can come to any other conelusion than that plaintiff under-
stood the nature and effeet of the release.
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As to the second ground; it is contended that under =. 4 (2),
of the Workmen's Compensation Act, Stats, 1910-11, the release in
question is void. That subsection reads as follows:—

(2) Any contraet made after the coming into foree of this Aet wherehy
workman relinquishes any right to compensation from the employer for
personal injury arising out of and in the course of his employment shall for
the purposes of this Aet be void and of no effeet; and any such contraet
existing at the coming into foree of this Aet shall not for the purposes of this
Act be deemed to continue after the time ot which the workman’s contraet
of service would determine if notice of the determination thereof were given
at the time of the coming into foree of this Aet.

I do not think this sub-section is to be given the meaning
contended by appellant. In my opinion it means that any con-
tract entered into by a workman, before the injury takes place,
that he will relinquish any right to compensation under the Act
from the employer for personal injury shall be void and of no
eleet,  In other words, the workman is prevented from contract-
ing himself out of the Aet, but it does not prevent him from making
a settlement of the rights or compensation that he elaims under
the Act after the injuries are received.  The latter half of the sub-
section to my mind strongly supports this construetion. It reads:
“and any such contract existing at the coming into foree of this
Act, ete.” It would only be a contract whereby a workman re-
linquished any right to compensation before the injury was re-
ceived that could be referred to in this part, and it refers to this
contract as “any such contract’’; that is, the same kind of con-
traet as is referred to in the first half of the sub-section.

If the construction contended for by the appellant were correet,
it would mean that no legally binding settlement of the compensa-
tion the workman was entitled to under the Act could be made
between the workman and the employer without the judgment
of the court in an action in court ; and I do not think the Act ever
contemplated that.

I do not think s. 16 helps the appellant in the construction he
contends for 5. 4 (2). 8. 16, inmy opinion, simply means that no
deductions are to be made from the compensation for anything

that may be standing against the employee, in the way of debts

or otherwise, except what may have been paid to him on account
of the injury, without an actual settlement in full agreed to by the
employee, as in this case.
I am, therefore, of the opinion that the trial judge’s judgment
15 correct, and this appeal should be dismissed with costs.
Appeal dismissed.

Carr
v
IvpERIAL
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GARDNER v. HOLMES.

British Columbia (ourl of Appeal, Macdonald, C.J.A., and Martin, and Mc
illips, JJ.A. November 6, 1917.

LANDLORD AND TENANT ( 11 C—23)—TENANT AT BUFFERANCE.

A lessee who is allowed to oceupy the leased premises for a_certain
time after the lease has been terminated by notice, holds under sufferance,
and is properly chargeable with rental on a quantum meruit for use and
occupation.

Appeal by defendant from judgment of Howay, Co. J.
Affirmed.

W. Martin Griffin, for appellant; Douglas Armour, for re-
spondent.

MacpoNnawp, C.JA. (dissenting) :—By the terms of the lease
the lessor was upon the sale of the land permitted to put an end
to the term on reasonable notice, and if he should do so before
June 1, the lessor was to be compensated for his labour and seed,
and as his first payment of rent was not payable until September 1,
he would, 1 take it, be released from the obligation to pay it.
If the lessor desired to terminate the lease after June 1, the lessor
was to be permitted to remain and take off his crops. The lease
ix silent as to what if any rent he should pay in such a contingency,
but the lessee appears to have interpreted his liability by paying
rent up to October 1, the time at which he was expected to give up
possession.  The notice in fact called upon him to vacate in 30
dayx from the time it was given, which was September 8. The
tenancy was for 3 years, terminable as aforesaid. The rental was
$1,000 a year, payable $400 in September, and $600 on January 1.
The £400 was paid in September before the notice to quit was
given.

Strietly speaking, I think when the lessor chose to put an end
to the term before the full yearly rental was earned, he could not
under this lease claim any part of the balance of $600.

The lease does not make provision for payment of a propor-
tionate part of the rent in case the lessee exercised his option to
cancel it. By his own voluntary act, therefore, he gave up his
right to the $600. Had the lessee vacated within a reasonable
time after notice, say on or about November 15, when he took ofl
the last of his erops—the roots—he could not have heen ealled on
to pay the balance or any portion of the balance of the rent.
However, this matter has been settled by the act of the lessee
himself in paying a proportionate part of the rent.
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Now, a reasonable time within which to give up possession is
a question of fact to be decided in the special circumstances of the
case. We are, however, not confronted with much difficulty here
because the lessor himself told the lessee that he need not hurry,
that the purchaser would not want possession for some time to
come, and that he (the lessee) might stay until that time had ar-
rived. The purchaser confirmed this, and therefore there is no
conflict about it. The conflict arises in this way: the plaintiff
admits what has been stated above and admits that, in his inter-
views with the defendant, he made no mention of rent for this
period up to the time the purchaser wanted possession, but he
said: “1 expected rent from him.”  He did not say to defendant:
“If you remain on until the purchaser takes possession you must
pay me rent.”” He says he had that in mind, but made no mention
of it to the defendant. In these circumstances he onght to get
nothing.

Then again in his agreement with the purchaser adjustinents
were to be made by the lessor and purchaser as of October 1.
Plaintiff has been paid the full rental value up to that date by the
defendant.  When the sale was finally completed between the
lessor and his purchaser on April 1, following, the adjustments
were, | must assume in the absence of evidence to the contrary,
made in accordance with their agreement, namely, as of October 1.

In the circumstances, this action ought never to have heen
brought. 1 would therefore allow the appeal.

Marrin, J.A., dismissed the appeal.

McPuiues, J.A.:—In my opinion the judgment of Howay,
Judge of the County Court of New Westminster, isright.  The onus
is upon the appellant to shew that the trial judge arrived at a
wrong conclusion. Some conflict of evidence oceurs but, in my
opinion as to this, the judge took the proper view, and this view,
should not be disturbed. 1t is clear that the tenaney under the
lease ceased on October 1, 1915, and after that, the appellant held
the premises under sufference from the respondent, and the right
to recover for use and occupation is also clear. See Hellier v.
Sillcox (1850), 19 L.J.Q.B. 295, Lord Campbell, C.J., at p. 206,
in that case said:—

There wi l be no rule in this case.  The question was whether an action for

use and oceupation would lie, the count being on a guantum meruit. We think
it will, as the defendant oceupied the cottage by the plaintifi’s permission.

GARDNER
v

HoLMes.

Maedonald,
CJA,

Martin, J.A.
MePhillips, J.A.
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B.C. The plaintiff was the reversioner, and the defendant, who had married the
davughtor of the tenant for life, lived in the cottage with her, and remained
=t in possession of it after her death.  Therefore he was not a trespasser, and
GaroNer  he set up no adverse title to the premises.  Use and oceupation may well

C.A

lic without a demise, and this mode of suing is not converting a trespass into
anaction for use and occupation

Hnl'.'lDt,
MePhiltips, J It might be said that the action was not properly framed hut
no question as to this was raised during the argument and as this
appeal is from the County Court I do not feel disposed to give thix
point consideration—possibly in that the amount in dispute is
small it was thought inadvisable to take any exeeption upon this
ground. The trial judge was entitled to allow for use and occu-
pation that which was reasonable on a quantum meruit—and this
he has done. That in arriving at the sum allowed, reference i
made to the rent previously payable is not any matter of moment
The appellant contends, however, that upon the particular facts of
the present case the respondent is disentitled in law to recover
anything for use and occupation, in that the premises were agreed
to be sold to one Calhoun, and that the time fixed for completion
of the sale was October 1, 1915, and that it is from that time
onwards, viz., until April 1, 1916, that the respondent has been
allowed for use and occupation the sum of $286. In my opinion,
it cannot be said that a day was fixed for completion but if |
should be wrong in this, nevertheless the respondent was entitled
to recover against the appellant for use and occupation; it was with
the permission of the respondent in whom was vested the title
and legal estate that the appellant occupied the premises; that the
respondent might have to account to the vendee cannot avail
the appellant. Until the proper time for completion, rents and
profits of the premises belong to the vendor, afterwards to the
purchaser, the vendor being entitled to receive the rents and
profits though throughout the whole time, i.e., until actual comple-
tion; and actual completion did not take place until April 1, 1916,
and no rents and profits have been allowed in the judgment under
appeal beyond that date. (Garrick v. Camden (Earl) (1790),
2 Cox, 231; Cuddon v. Tite (1858), 1 Giff. 395, 65 E.R
071; Paine v. Meller (1801), 6 Ves. Jun. 349, 352, 31 E.R. 1088;
Plews v. Samuel, [1904] 1 Ch. 464,468; Munrov. Taylor (1850),8
Hare 51,60, 68 E.R., 269 affirmed (1852),3 Mae. & G. 713, 42 E.R.
434; De Visme v. De Visme (1849), 1 Mac. & G. 336, 346,41 E.R.
1295; M'Namara v. Williams (1801), 6 Ves. Jur. 143,31 E.R. 982:
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Wilson v. Clapham (1819), 1 Jac. & W. 36, 37 E.R. 289; Hals.
Laws of England, vol. 25, par. 629, at p. 371.) If the rents and
profits might be said in law upon the facts of the present case to
he the property of the purchaser (Calhoun) it might also be said
that it was incumbent upon the appellant to have the purchaser
made a party to the action and plead and prove a release from
liability from the purchaser but this was not done—the purchaser
('alhoun) not even being called at the trial. Without this it was
the duty of the respondent to get in the rents and profits as
trustee for the purchaser (Wilson v. Clapham, supra; Acland v.
Cuming (1816), 2 Madd. 28, 56 E.R. 245; Egmont (Earl) v. Smith
(I877), 6 Ch.D. 469; 25 Hals. p. 373). However as to the legal
position as between the vendor and purchaser 1 express no opinion
the purchaser is not a party to the action.

In review of the whole case, notwithstanding the able argument
ol the counsel for the appellant, there has been failure to establish
that the trial judge has arrived at a wrong conclusion either upon
the faets (Colonial Securities Trust Company v. Massey, [1896]
1 Q.B. 38) or upon the law—and in my opinion the decision should
not be disturbed. T would therefore dismiss the appeal.

Appeal dismissed.

ROBLIN v. VANALSTINE.

Onturio Supreme Court, Meredith, C.J.0., and Maclaren, Magee, Hodgins and
Ferguson, JJ.A. June 12, 1917.

Bris anp Nores (§ VA—111) —R1GHTS OF TRANSFEREE A\FTER MATURITY
Equities —RENEWAL.

A note payable to order, endorsed and deposited in a bank by the vu_\w,
for colleetion, is held by the bank in trust for her; if the husband obtains
possession of the note after maturity and dishonour, he takes subject to
the trust, and any renewal obtained by him does not ehange the title
Arpear by defendant in an action for the balance due

upon a promissory note made by the defendant payable to the
order of one W. H. Davis, and endorsed by him.

W. S. Herrington, K.C., for the appellant.

Macuaren, J.A.:—This is an appeal by the defendant
from a  judgment of the Judge of the County Court of
the County of Lennox and Addington for $231.58, halance due on
a promissory note of the defendant of the 26th June, 1912, for
$300, payable in three months, to the order of W. H. Davis,
and endorsed by him.

This note was a renewal of one for the same amount dated the

B.C.
C.A

GarpNER
-

Houmes.

McPhillips, J A

Statement.

Maclaren, J A




ONT.

8.C.

Rosuix

v
VANALSTINE.

Maolaren, J.A.

Dominion Law Rerorts. |38 D.L.R.

6th May, 1912, payable to the order of Hannah E. Davis, one
month after date, which was endorsed by the payee and placed
for collection in the Bank of Montreal at Picton, where by its
terms it was made payable. Hannah E. Davis died on the 9th
June, the day the note became due. W. H. Davis was her hus-
band. He was not examined as a witness. There is no evidence
as to when or how he obtained possession of the note of the tith
May, 1912; but he had it in his possession on the 26th June, 1912,
when he delivered it to the defendant, on getting from her the
renewal note now sued upon.

The manager of the Bank of Montreal at Picton was not
examined as a witness; but a statement was agreed upon, and,
signed by both counsel, was put in as his evidence: “that the first
$300 note was deposited with him for collection only, and that, if
he had collected it, he would have placed the proceeds to the
credit of Mrs. Hannah 1I. Davis unless otherwise instructed.”

I think the only proper inference from this evidence, under
the circumstances, is, that the bank held the first note
up to the date of its maturity in trust for Hannah 1. Davis,
and, after her death on the 9th June, for her estate, in the absence
of further instructions from her. There is no evidence as to
when or how W. H. Davis obtained possession of the note; but,
as he obtained it only after its maturity and dishonour, he took
it subject to the same trust, an:l consequently had only a defective
title.

His obtaining from the defendant a new note on the 26th
June would not improve his title or strengthen his position. The
same defence may be set up to a renewal as could have been
urged against the first note: Byles on Bills, 17th ed., p. 164;
Daniel on Negotiable Instruments, 6th ed., sec. 205.

The giving up of the original note did not form a valid con-
sideration for the renewal, as it did not release the defendant
from her liability to the estate of Hannah E. Davis. It does
not appear that Hannah E. Davis left a will, but she left a son,
who is still under age, and no administration was taken out to
her estate. The plaintiff acquired the note only in May, 1915,
nearly three years after its maturity and dishonour, so that he
does not stand in any better position than did W. H. Davis, who,
so far as appears, never had any right or title either to the original
note or the renewal.
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In addition it may be urged that the note now sued upon is,
in the hands of the plaintiff, subject to the further equity that it
was obtained by fraud, inasmuch as he only became the holder
nearly three years after it became due and was dishonoured.
Although W. H. Davis did not endorse the original note, he beeame
subject, under sec. 138* of the Bills of Exchange Aet, R5.C.
1906, ch. 119, to all the warranties of a transferrer by delivery,
namely, that the note was what it purported to be; that he had o
right to transfer it; and that ut the time of the transfer he was not
aware of any fact which rendered it valueless. It is not shewn
that he had a right to transfer it, but the contrary appears. In
view of what is proved, the onus was upon the plaintifi to prove
that W. H. Davis had a right to transfer the note, and he did not
produce Davis as a witness, nor did he offer any other evidence
to this effect.

In my opinion, the appeal should be allowed and the action
dismissed with costs,

As the defendant has been released from the payvment of the
rencwal note, she is not entitled to receive back the original note,
It should not he given out except upon the order of a Judge and to
the party entitled to its possession, presumably to the adminis-
trator of the estate of Hannah L. Davis, when such adminis-
trator is appointed, and the defendant will not be entitled to set
up this judgment as a defence in any action or proceeding against
her by a legal holder of the original note.

Merepimn, CJ.0., and Hovcins, J.A., agreed with Mac-
LAREN, J.A.

Macer, J.A. (dissenting) :—The plaintiff, as endorsee of W,
H. Davis, sues the defendant, as maker of a promissory note for
£300, dated the 26th June, 1912, payable three months after date,
to W. H. Davis or order. By the writ of summons the plaintiff
claimed $281.91, being the balance of principal, with interest
from the date of the note, after giving credit for $75 paid on the

Y135, A transferrer by delivery who negotiates a bill therehy warrants 1o
his immediate transferce, being a holder for value,—

(a) that the bill is what it purports to be;

(b) that he has a right to transfer it;

(e) that at the time of the transfer he is not aware of any fact which
renders it valueless
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ONT. 12th May, 1915. The learned trial Judge in his reasons for
N judgment states that “the defendant admits making the note
Ronas  and that the amount claimed by the plaintiff is unpaid;” and he
gave judgment for the full amount, $281.91. The defendant
while disputing any liability to the plaintiff, now claims that thi-
amount is erroncous and should be reduced by the amount of
the interest up to the 15th May, 1916. Before giving notic
of appeal, her solicitor by letter asked the plaintifi's solicitor to
i consent to such reduction in accordance with the endorsement
' by W. H. Davis which was on the note when the plaintifi
acquired it. The plaintifi’s solicitor refused to consent. An
aftidavit of the defendant’s solicitor was filed and read on the
appeal, which stated: “When the plaintifi's said solicitor refused

“
\ ANALSTINE

Magee, ] A
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gt to correct what 1 believed to be an error, I, on the 9th January
N - . . M

(A; 1917, ordered copies of the evidence herein and eaused to I
Bh! served a notice of appeal, elaiming that the learned trial Judg

erred in directing judgment to be entered for the sum of $281.91
and that “before the 24th January, 1917, . . . I had re-
quested my agents to take the necessary steps to set down thi-

neis

appeal, and on the 26th day of January, 1917, the minutes of
Judgment were settled, and then the plaintiff's solicitor conceded
that I was right in my contention as stated in my letter
| and consented that judgment be entered for the amount elaimed
Bl by me to be the true sum unpaid upon said promissory note sued

: upon herein.” A consent was signed by both solicitors, dated
i the 26th January, 1917, which reads: “Upon discovering to-da

[ g ! { that there is a slight clerical error in the caleulation of the interest

| due on the promissory note . . . we hereby consent that in

settling minutes of judgment . . . the amount for which
Judgment be entered be $231.58."

The defendant, however, also appealed upon other ground-
As set forth in her affidavit which stands as her pleading, she
alleged: (1) that the plaintifi had no beneficial interest and wa-
suing purely for the benefit of W, H. Davis, the payee; (2) that
the note was obtained from her by misrepresentation by W. I1.
Davis; and (3) was without consideration; (4) that W. H. Davis
gave no value for the note; (5) that the note, if transferred at
all to the plaintiff, was transferred after it became due; (6) that
any indebtedness, if any existing, in respect of the considera-
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tion of this note, was the property of Hannah E. Davis, de- ONT-
ceased, who died on the 9th June, 1912, intestate, and no adminis-
tration to her estate has been granted by any Surrogate Court;
and (7) that the plaintifi had notice of these facts before he
took the note.

It appears that on the 6th May, 1912, the defendant had,
for value, made and delivered to her sister, Hannah E. Davis,
who was the wife of W. H. Davis, a promissory note for $300,
payable one month after date at the Bank of Montreal, Picton,
to the order of Hannah L. Davis. The latter endorsed the
note in blank, and at some time before it became due it was
placed in the Bank of Montreal at Picton for collection. The
bank-manager was not called as a witness, but a short and un-
satisfactory memorandum of his statement was by consent put
in as being his evidence. It reads: “that the first $300 note
was deposited with him for collection only, and that, if he had
collected it, he would have placed the proceeds to the eredit
of Mrs. Hannah E. Davis unless otherwise instructed.” That
is all, and it does not appear from whom the bank received it,
or upon whose instructions he would have eredited Mrs. Davis,
or by whom he might be otherwise instructed. It does not
appear when or how the bank parted with it. It cannot be pre-
sumed that the bank parted with it wrongfully. It must be
fairly implied that the bank must have been the holder during
the life of Mrs. Davis. She died on the 9th June, 1912, the day
the note matured. She was in fact ill in bed at the time the
note was made. She left her husband and one child, Carl, now
19 vears old, surviving her. It does not appear whether she
left any will, or whether any letters of administration of her
estate have been issued. The only reference to that at the trial
is the defendant’s statement: “1 do not know if Hannah 1.
Davis left a will nor that (sic) any probate or letters of adminis-
tration having (sic) been issued in respect to my deceased sister's
estate, "’

Ronuin

v
VANALSTING.

Magee, J A

The defendant -pparently had some notification from the
Bank of Montreal, for she says, “I have only heard from the
bank and W. H. Davis about exhibit 6" (the note of the 6th
May, 1912) She also says, “I received notice from W. H.
Davis that note was in that bank.” She admits her sister's
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signature in the endorsement of the note, and she says, “This
exhibit 6 was placed in the Bank of Montreal for collection.”
It must, 1 think, be taken that the note had hecome payable
to bearer. It may well be that Mrs. Davis was still the person
beneficially entitled; but, so far as appears, her husband or the
bank may successively have been, and the bank was, the bearcr
of it, even though in trust for her, and not merely the custodian
of it, but entitled to bring action upon it as the holder.

Then the defendant’s evidence is: “I gave the last note (ex-
hibit 1) to W. H. Davis . . . I received note (exhibit 6)
from W. H. Davis, who told me that the Bank of Montreal
would sue me unless I paid exhibit 6 or renewed it. It frightened
me into giving him the other note. 1 received nothing from
W. H. Davis except exhibit 6. I have not received any re-
lease from the estate of Hannah E. Davis in regard to my liability

upon my note exhibit 6 . . . 1 gave first note exhibit 6
to pay this sum of $300 . . . Exhibit 1 is a renewal of note
exhibit 6. He came to me and frightened me into giving this
note . . . W. H. Davis gave up to me exhibit 6 when |

gave him exhibit 1. This note exhibit 6 has been in my posses-
sion ever since. | have received no demand from my nephew in
respect to this note, and I do not expect any, but my solicitor
told me he might do so.”

Her solicitor was called as a witness and said: “I won't say
but that I first suggested to the defendant that Carl might come
on her for payment of this note.”

If his wife left a will, W. H. Davis may well have been exee-
utor. If she died intestate, he was the person primd facie cn-
titled to administration. If he was acting only as executor
de son tort, he may or may not have paid liabilities of his wife
which he would be entitled to set up against moneys received for
her estate. If he held the note as trustee for her, his trusteeship
would not be ended by her death. Her first note produced from
the defendant’s custody has marked upon its face: “Cancelled
by duplicate note. W. H. Davis.”

W. H. Davis does not appear to have pressed for payment
afterwards until May, 1915. The defendant says, speaking of
that date: “W. H. Davis came to me and asked me to pay the
note, and I said ‘no,’ and he then asked me to lend him some
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money.” And she goes on to say that the 8§75 endorsed on the
note was not a payment on the note but a loan to him. She
says this in the face of the receipt given her at the time by John
C. Davis, an uncle of W, H. Davis, to whom the 875 was paid
on the 19th May, 1915; and the learned trial Judge has not be-
lieved her and has found against her on the fact.

Then W. H. Davis endorsed the note to the plaintiff, a rela-
tive, who paid him for it the full balance of principal, $225.
W. H. Davis then stipulated with the plaintiff that he was not to
ask payment of the note for a year, and then paid the plaintiff
a year's interest on it, and the plaintifi kept to the arrangement
The plaintiffi, whose evidence the learned trial Judge accepts
against the defendant’s, says that, when in May, 1916, he did
apply to the defendant for payment, she complained that when
she offered to give W. H. Davis $75 he had agreed not to bother
her for a time for the balance. So that, according to her own
story, when the plaintiff became the holder, the time for payment
of the money was still current.

No evidence has been given on either side as to the actual
pavment of interest, but the note in the plaintifi’s hands bears
this endorsement, signed by W. H. Davis, immediately below
the endorsement of the $75 payment: “Interest paid on this
note to May 15, 1916. W. H. Davis.” It is this interest up
to the latter date which the plaintiff claims to have been paid,

and the non-allowance of which apparently led to this appeal.
It would not be too much to assume against her that she had
not only paid 875 of principal, but the four years’ interest as well,
though the probability is that W. H. Davis was considerate to-
wards his sister-in-law and did not ask interest. It also seems
probable that the objection urged against the plaintiff’s title is a
last effort to gain further time for payment of the debt.

The learned trial Judge finds that the plaintifi took the note
in good faith and for valuable consideration, namely, $225, and
without any notice of any defects, if any, in W. H. Davis's title
thereto, and that he had no knowledge or suspicion of any of the
matters set up by the defendant in her defence. He also finds
that the second note was not obtained by misrepresentation or
duress, and he says the defendant has failed to establish that
W. H. Davis was not the holder in due course of either note.
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In this I would agree with him. It is clearly a case for consider-
ing the onus of proofl. On the evidence, the defendant stands
in no danger of being held liable upon the first note. It was
presented to her, by the bearer of it, for payment, in a condition
in which it was payable to bearer, and she paid it to the bearer by
giving a new note and having it given up to her cancelled. Had
W. H. Davis sued upon it as bearer, I cannot see that, upon the
evidence here, the defendant could successfully have resisted pay-
ment. Much less could she, upon the same evidence, have
resisted payment of the second note at his suit. There is, to
my mind, an entire absence of proof of the untruth of any express
or implied representation by W. H. Davis. Assuming that the
plaintiff, taking the note after maturity, takes it, under sec. 70
of the Bills of Exchange Act, subject to any defect of title affecting
it at its maturity, there is here no proof of defect of title in
W. H. Davis, the payee. Substantially the defence may be
put upon two grounds—fraud and absence of consideration.
If fraud were proved, the evidence shews that the defendant
elected to condone the fraud by paying part and getting an
extension of time for the balance, to say nothing of payment of
interest if it was paid, and this with full knowledge of every
fact which she now brings before the Court.

As to absence of consideration, the first of the two distinet
points upon which the Vice-Chancellor in In re Overend Gurney &
Co.., Ex p.Swan (1868), L.R. 6 Eq. 344, at p. 367, rested his decision,
is thus stated by him: “That an endorsee or transferee for value
of a bill of exchange after dishonour, has a right to recover against
the acceptor, whether the bill was given for value or not, unless
there be an equity attached to the bill itself amounting to a
discharge of it.” Section 70 of the Bills of Exchange Act makes
the plaintiff take the note subject to “any defect of title affecting it
at its maturity,” and it is noticeable that sec. 56, which declares
that a holder in due course must be one who has no notice of any
defect in the title, mentions in particular as defects in title the
obtaining of the bill by fraud, duress, from fear and unlawful
means, or for an illegal consideration or a breach of faith or fraud
in negotiating, but does not mention absence of consideration.
But, as I do not think there was any proof of absence of considera-
tion, it is unnecessary for me to deal with it.
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The decision appealed from was, in my view, right, and the
appeal should be dismissed, but without costs of the appeal
incurred before the consent to reduce the amount of the judgment.

Fercuson, J.A. (dissenting) :—This is an appeal by the de-
fendant from a judgment pronounced at the trial by His Honour
Judge Madden, Judge of the County Court of the County of
Lennox and Addington, whereby he directed judgment to he
entered for the plaintiff for the sum of $231.58, as the balance due on
a promissory note for $300, dated the 26th June, 1912, made by
the defendant, payable three months after date, to the order of
W. H. Davis, and endorsed by him.

W. H. Davis held the note till the 12th May, 1915, having
in the meantime received $75 on account of principal, and he
then, according to the evidence, endorsed it over to the plaintiff
in consideration of $225.

The defendant on her examination for discovery admitted
the making of the note and the non-payment thereof, and the
plaintiff proved his purchase and the endorsement thereof by
W. H. Davis, and thus made out his case.

The defences set up by the affidavit filed with the appear-
ance to a specially endorsed writ were: that the note was given
without consideration; that the consideration for the giving of the
note had failed; that the note had been obtained by misrepresenta-
tion; that the plaintiff was not the holder of the note for value, but
was a trustee thereof for W. H. Davis; that W. H. Davis had
obtained the note wrongfully from the estate of his wife Hannah
E. Davis; that, if the plaintiff acquired the note, he did so after
maturity, and took it subject to equities or defects of title.

The facts in connection with the making of the note sued
on (exhibit 1) are simple. Hannah E. Davis, wife of W. H. Davis,
and the defendant, were sisters. By agreement in writing, dated
the 2nd May, 1912, the defendant, for valuable consideration,
agreed with her mother to pay her sister Hannah E. Davis the
sum of $300; and, pursuant to that agreement, on the 6th May,
1912, made and gave her promissory note for $300 to Hannah E.
Davis, payable at one month after date, at the Bank of Mont-
real, Picton. According to the defendant’s evidence, at the time
the note was given her sister, Hannah E. Davis, was on her
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death-bed, and the note was given to recompense Hannah !,
Davis for the maintenance of her mother, who, owing to the ill-
ness of Mrs. Davis, was being taken to the house of her other
daughter, the defendant.

Within thirty days, and therefore before due date, the prom-
issory note in some way passed into the hands of the Bank of
Montreal at Picton.

On the day the note fell due, Hannah E. Davis died, leaving
her surviving her husband, W. H. Davis, and an infant son, Carl
Davis. It is not shewn whether or not she left a will, but it is
shewn that no administration has been granted of her estate.
Almost immediately after the death of his wife, W. H. Davis saw
the defendant, and told her, according to her evidence, that the
Bank of Montreal would sue her on her note which they held
unless she paid or gave a renewal; and, as a consequence of this
statement, on the 26th June, 1912, seventeen days after the due
date of the note, W. H. Davis delivered to the defendant the
note in favour of Hannah E. Davis (exhibit 6) duly endorsed by
Hannah E. Davis, and in exchange therefor received the note
sued on.

The note heing overdue since September, 1912, the defendant
paid in May, 1915, $75 on account (see exhibit 4), and, according
to the evidence, which is accepted by the Judge, the holder, Davis,
agreed to wait for another year on being paid the $75. Davis
transferred the note to the plaintiff, on condition that he would
wait for a year before collecting the same. This he did, and now,
when he endeavours to collect, the defendant’s real defence is,
not that she does not owe the money, or that she did not get
consideration for the original note, but that she owes the money
to the estate of Hannah E. Davis, and that the title of W. H.
Davis to the note (exhibit 6) was not such as to entitle him to
give her a release or discharge from liability thereon.

The only evidence in support of this is to be found in the
statement of Mr. Wilson, which by consent of counsel was filed
as evidence, and which reads as follows: “Mr. A. E. Wilson,
manager of the Bank of Montreal, Picton, testifies that the first
$300 note was deposited with him for collection only, and that,
if he had collected it, he would have placed the proceeds to the
credit of Mrs. Hannah E. Davis unless otherwise instructed.”
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And there is a further statement in the defendant’s evidence to
the effect that, at the time of obtaining the note (exhibit 1),
W. H. Davis threatened the defendant with suit on the first note
through the Bank of Montreal, the inference being that the Bank
of Montreal were then the holders.

It seems to me that these two statements, without more,
do not displace the plaintiff’s right to recover, in that they do
not shew that W. H. Davis, at the time he delivered up exhibit 6,
was not the holder thereof or not legaily entitled to deliver it.

It is to be noticed that Mr. Wilson does not in his statement
say: (1) that the bank received the note from Hannah E. Davis;
(2) that they were trustees for Hannah E. Davis; (3) that Hannah
E. Davis was the owner of the note; (4) that they would have
had to receive instructions from Hannah E. Davis before credit-
ing the proceeds of the note to any one other than Hannah E.
Davis or delivering the note to any other person. These and the
reason for the bank parting with the note to Davis are left to
be inferred, not from a statement of facts, but from a statement
of Mr. Wilson's conclusions of law and fact, on facts not stated.

To give effect to the defence, one must infer that W. H. Davis
did not receive the note (exhibit 6) till after maturity, or, if before
maturity, then only as messenger for his wife; that he had no
right to deposit the note with the bank or instruct it, except as
messenger; that the bank was a trustee not only of the proceeds
but of the note itself exclusively for Hannah E. Davis; that
the bank, in breach of trust, wrongfully delivered the note (ex-
hibit 6) after maturity to W. H. Davis; and that W. H. Davis not
only wrongfully received the note from the bank after maturity,
but wrongfully convered it to his own use, and by false pretences
obtained the note (exhibit 1) sued on from the defendant. The
presumptions of law are all in favour of rightful acting and
due observance of the law and against wrongdoing, and this is
true even as to the conduet of a third party whose conduct comes
into question collaterally : Ross v. Hunter (1790), 4 T.R. 33.

To my mind, there is not only reasonable doubt sufficient
to prevent us drawing an inference of wrongdoing, but the sur-
rounding facts and circumstances lead to a different result. At
the time of receiving the note (exhibit 6), Hannah E. Davis was
so ill that everything points to her inability to have herself taken
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the note (exhibit 6) to the bank. Knowing she was about to
die, she endorsed the note, and possibly, if not probably, gave
it to her husband; the real consideration for the note being the
maintenance and eare in his house of his mother-in-law. Thus
W. H. Davis was what possession of the note, endorsed in hlank,
made him appear to be, i.e., the owner of the note, and it is further
possible that he deposited the note and instructed the bank,
subject to his right to change these instructions. Ro far as the
evidence shews, the defendant knew, when she signed exhibit 1,
all she now knows; and, if she made a mistake or was misled,
she took no steps to protect an innocent bond fide purchaser such
as the plaintiffl against the consequence of her act. On the con-
trary, she, nearly three years after making the note, paid 875 on
account, und obtained from W, H. Davis an extension of time for
paymeni. Therefore, in my opinion, this is in any event a case
where we should apply, in favour of the plaintiff, the familiar
principle “that whenever one of two innocent persons must
sulffer by the acts of a third person, he who has enabled such third
person to occasion the loss must sustain it:"” Nash v. DeFreville,
119001 2 Q.B. 72, at p. 83.

The evidence of Mr. Wilson and Mr. Davis may be obtained,
and, to arrive at a satisfactory conclusion, should be had.

In my opinion, the onus was on the defence; and, if obliged
to decide one way or the other on the evidence before us, I would
dismiss the appeal; but, under the circumstances, I would give the
defendant the right within ten days to elect to secure the evi-
dence of Wilson and Davis or of either of them, and, on such
election being made, would grant a new trial, making the costs of
the former trial and of the appeal costs in the cause to the success-
ful party. I would direct that the Official Guardian be notified
of the proceedings, so that he may, if he sees fit, attend the trial
to guard the rights of the infant Carl Davis—the Guardian's
costs also to be in the cause. In default of election, I would
dismiss the appeal with costs,

Appeal allowed; MAGEE and FErGusoNn, JJ.A., dissenting.
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MILLER MORSE HARDWARE Co. v. SMART.

Saskatchewan A\u,u.nu Court, Haultain, C.J., Newlands, Brown and
McKay, JJ. November 24, 1917,

J DGMENT (§ 111 Bf— 205)—CHARGING ORDER ON SHARES,
The lmp( T | Judgments Act (1838), 1 & 2 Vi 110, and amending
& are in foree in Saskatche . and under
see. N of RSS. (190 , the court adopts English r. 631, which gives
a judge power to make a charging order on shares of the stock of a com-
pany for payment of the amount due on a judgment against a share-
holder of the company.

AprpeAL from an order of Elwood J.  Varied.

T.D. Brown, K.C'. for appellant ; F. L. Bastedo, for respondent.

The judgment of the court was delivered by

McKay, J.:—This is an appeal from a chamber order made by
my brother Elwood, whereby he ordered that the appellant’s
interest in all shares of stoek in the Smart Hardware & Contracting
Co. Ltd. stand charged with the payment of the amount due on
the respondent’s judgment herein, being $5,671.47 with interest
thereon at 57 per annum from November 20, 1915, together with
costs of the application, such costs to be added to the judgment
debt; and further ordered that the respondent, his servants and
agents and every of them be and he is and they are thereby re-
strained until further order from selling, transferring or in any
way dealing with his shares of stock in the Smart Hardware &
Contracting Co. Ltd. or any part thereof.

This order was made on an application on behalf of the re-
spondent by way of notice of motion to make absolute an order
nisi to the above effect, under marginal No. 631 of the English
Rules of the Supreme Court.

Counsel for appellant contends that the learned judge had no
jurisdiction to make the said order or notice of motion under said
r. 631, on the ground that the Imperial Judgments Act, 1838
(1 & 2 Viet. ¢. 110), and the amending Act of 1840 (3 & 4 Viet.
c. 82) are not in force in this province, and that the only way
respondent could obtain a charging order on the shares in question
is either under our Rule of Court 338, by way of originating
summons, or ultimately in an action under a writ of summons for
equitable execution.

When counsel for appellant contends that a charging order
herein could be made either under r. 338 or in an action for equit-

able execution, this is, of course, an admission that our Supreme
Court—apart from the Imperial Judgments Acts which he says
are not in force—has jurisdiction to make a charging order in some

Statement.

McKay, J.
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way, and, in my opinion, it then becomes a matter of procedure
and practice as to how this may be done.

I have grave doubts, however, whether a charging order upon
shares in a company can be made either under our r. 338 or in an

action for equitable execution. It is to be noted that r. 338 is
restricted to cases where the property to be charged could, under
the former practice, be rendered available in an action for equitable
execution, and 1 doubt whether shares in a company could be
rendered available under the former practice in such an action,
as they are choses-in-action and were not seizable under a writ
of fieri facias, and, at p. 115 of Maitland’s Lectures in Equity,
I find the following statement:—

And so again as to the rights of creditors legal analogies have been pur-
sued.  Gradually—but 1 do not think that this goes back beyond the Restora-
tion—it was established that the creditor of a beneficiary might get at the
equitable estate or interest by means of fi. fa. or elegit. Having got his writ
of fi. Ja. or elegit he might go into Chancery and there attack the equitable
rights of his debtor. But the legal analogies were strictly pursued. Before a
statute of 1838 (1 and 2 Viet. e. 110, 8. 12), the judgment ereditor had no
means of getting at stock in which the debtor had a legal interest, for stock
could not be seized under a fi. fa.; even so he was denied a means of getting at
stocl in which the debtor had a merely equitable interest. So the elegit
would enable him only to get a moiety of the land in which the debtor had

an equitable estate.
Also see 5 Hals., p. 681, s. 1194, and Colonial Bank v. Whinney
(1886), 11 App. Cas. 426 at 439.

But it is unnecessary for me to pursue this question to a con-
clusion, as I am of the opinion that r. 338 is not, in any event,
applicable to the case at bar, and, even if the action referred to
could be brought, it was unnecessary to do so in this case, owing
to the conclusion I have arrived at with regard to English r. 631.

But, assuming for the moment that our court has jurisdiction,
apart from the Imperial Judgments Acts being in force here, and
that our. r. 338 authorises the making of charging orders on
shares.  This rule reads as follows:

Where any judgment ereditor in an action or a person entitled under u
judgment or order as aforesnid alleges that the debtor or person who is to
pay, is entitld to, or has an interest ir, any property which under the
former practice could not be sold under legal proeess, but could be rendered
available in an action for equitable execution by sale for satisfaction of the
debt, an originating summons may be issued by the ereditor ealling upon
the debtor or person who is to | and the trustee or other person having
the legal estate wn the property, or the interest therein of the debtor, or the
person who is to pay, to show eause why the property or a competent part
of the said property should not be sold to realise the amount to be levied
vnder the exeeution.
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It will be noticed from the above words of this rule in Italic
that it is dealing with cases where the legal estate is not in the
debtor, but in a trustee or other person. In the case at bar, how-
ever, the legal estate to the shares is in the debtor, and, for this
reason, 1 do not think the rule is applicable.

There is no other rule in our Rules of Court on this subject,
and our Judicature Act (R.8.8. (1909), ¢. 52) does not deal with it.

8. 14 of this Act is as follows:—

14. The jurisdietion of the Supreme Court shall be exereised so far us re-
gards the procedure and practiee therein in the manner provided by this Aet
and the rules of court in foree in Saskatchewan or in the manuver provided by
rules of court made from time to time under the authority of this Aet and
where no speeinl provision is contained in this Aet or the said rules it <hall be

exercised as nearly as may be as it was exercised in the Supreme Court of

Judicature in Englanid as it existed on January 1, 180K,

On referring to the English practice as it existed on January 1,
1898, we find the following rule:

631. An order charging stock or shares may be made by any divisional
court or by any judge, and the proceedings for obtaining such order shall be
such as directed, and the effect shall be such as is provided, by the Aets
1& 2 Viet. e, 110, 88 14 and 15, and 3 & 4 Viet, ¢, kb

It having been admitted, then, that our court has jurisdiction
to make a charging order in some way, here is the procedure and
practice to be followed. Our court, by virtue of this s. 11, adopts
English r. 631, and in my opinion is as effective as if it was set
out in full in our Rules.

But even if our court has not jurisdiction, apart from the
Imperial Judgments Acts, 1838 and 1840, I have come to the
conclusion that these Acts are in force in this province, at any
rate in so far as it is nec ry for conferring jurisdiction on our
Supreme Court for making charging orders.

S. 12 of the North-West Territories Act, R.S.C. 1906, ¢. 62,
reads as follows:—

Subject to the provisions of this Aet, the laws of England relating to eivil
and eriminal matters, as the same existed on July 15, in the year 1870, shall
be in foree in the Territories in 8o far as the sume are applicable to the Terri-
tories, and in so far as the same have not been, or are not hereafter, as regards
the Territories, repealed, altered, varied, modified, or affected by any Aet of
the Parliament of the United Kingdom or of the Parliament of Canada, appli-
cable to the Territories, or by any ordinance of the Territories.

8. 16 of the Saskatchewan Act, 4 & 5 Edw. VIL. ¢. 42, reads
as follows:—

All laws and all orders and regulations made thereunder so far as they are
not inconsistent with anything contained in this Aect or as to which this

.
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Act contains uo provision intended as asubstitute therefor, and all courts of
eivil and eviminal jurisdiction . . . existing imme

ately before the com-
Hige into foree of this Aet in the Territory, hereby established as the Provinee
of Saskatchewan, shall continue in the said provinee as if this Aet

had not been passed.

It is contended by counsel for appellant that these Imperial
Judgments Actsare loeal and do not apply to this provinee, because
they refer to judgments entered up in any of the Superior Courts
at Westminster and to stock or shares of or in any publiec company
in England. That these Acts are loeal is true in a sense, but when
courts have considered what laws of England are applicable to a
provinee under the above-quoted section, the word “applicable ™
where it first oceurs therein has been interpreted to mean ““suit-
able™ or “properly adapted to the condition of the country”
and not “intended to apply to.” Brand v. Griffin, 1 A.L.R. 510;
Fraser v. Kirkpatrick, 5 W.L.R. 287.

For the above reasons, I think that the Imperial Judgments
Acts, 1 & 2 Viet. ¢, 110, ss. 14 & 15 and 3 & 4 Viet. ¢. 82, 5.1, are
applicable to this province and in force here. And, as already
stated, as we have no rule applicable to the case under consider-
ation, by virtue of 5. 11 of the Judicature Act we adopt English
r. 631, This Rule being in force here, it was not necessary to
bring an action by writ of summons, even if respondent had the
right to do so. Respondent may follow either remedy: Anglo-
Italian Bank v. Davies (1878), 9 Ch.D. 275.

It was urged that this court in Weidman v. McClary Mfy.Co.,
33 D.L.R. 672, 10 8.L.R. 142, decided that these Acts under
consideration were not in force in the province. But I do not
think that case so decides. The only questions under considera-
tion in that ease, so far as these Acts are concerned, were judg-
ments and writs of execution against lands, and it is to be noticed
that the portions of the ordinances referred to as repealing these
Acts were ordinances dealing with executions. The question as to
whether those portions of these Acts dealing with charging orders
were in foree or not did not arise in that case, and was not con-
sidered.

It was also urged that, the application being final, affidavits on
information and belief could not be used. One of the affidavits
used, however, swears to admissions by the appellant that he is
owner of the shares in question, and I think this is sufficient.




38 D.L.R.| Dominion Law Rerortrs.

With regard to the objection that the order is bad beeause it
purports to charge all the defendant’s interests in all shares of
stock in the company, and does not definitely describe the shares,
I do not think this objection ean be sustained. It must be borne
in mind that the material before us shews that there are only
three members of the company and that the appellant holds
practically all of the stoek.  Although I think the better practice
would be to more particularly deseribe the shares to be charged,
vet I think, under the circumstances of this ease, when the order
charges all interests of the defendant in all shares in the company,
that is sufficiently definite.

With regard to the objection that the amount for which the
shares are charged is vague and indefinite and includes an un-
specified amount of costs, 1 think the unspecified amount of costs
is the only matter that requires any consideration, the balance
of the order, as to the amount for which the shares are charged,
in my opinion is definite and appears to strictly follow the English
practice, stating, as it does, the amount of the judgment with
terest.

With regard to the costs, the English practice at present appears
to be to allow a specified sum, namely £2 125, 6d.; this is so stated
at p. 823 Annual Practice 1917, as follows:

In ICB.D. it has not, until recently, been the practice to give the plaintiff
costs of a charging order.  Now, however, a fixed amount of £2 125 Gd. is
ordered by the order absolute to be added to the judgment debt

But, as far as I can ascertain, no costs for charging orders were

allowed up to the first of January, 1898, See Seton on Judgments,
Sth ed., p. 423-430, referred to in Ann. Pr. 1897 at p. 869, where
forms of charging orders do not provide for costs.

In any event, even if costs were allowable, 1 do not think the
form in which they are allowed-—namely, *“costs of this applica-
tion"-—is sufficient, as the decisions are to the effect that a charg-
ing order cannot be obtained except in respect of an ascertained
sum. Widgery v. Tepper, 6 Ch.D. 364. But I do not think the
inclusion of such costs is fatal to the order; I think it is a subject
for amendment, and the order appealed from should be varied by
striking out that portion allowing costs of the application.

Having come to the conclusion that r. 631 is in force here, the
application to obtain a charging order under said rule is by notice
of motion by virtue of our r. 589.
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For the above reasons, I come to the conelusion that the judge
had jurisdiction to make the order charging the shares and the
appeal should be dismissed, subject to the amendment of the order
as above stated, but without costs to either party as each has
succeeded in part, the respondent in the main question and the

appellant as to the costs of the application. Order varied

CARR v. BERG.

Columbia Cowt of Appeal, Macdonald, C.J.A.,
and McPhillips, .} November 6, 1917.

(‘mruu"h (§ 11 D—150) —SUBJIECT-MATTER NOT IN ESSE.

Where, from the nature of & written contraet, it appears that the par-
ties knew when it v s made that it eould not be fulfilled unless some par-
ticular thing speeified therein eontinued to exist, the contract is not to
he construed as positive, but as subjeet to iplied condition that the
rarties shall be excused if such existen wes; and if that principle
holds good where the thing has never existed, the situation of the par-
ties, all the surrounding eircumstances and the reason of the thing must
be considered in construing the contract.

British and Galliher

Arpean by defendant Morrison, J.
Affirmed.
H. 8. Wood, for appellant; E. B. Ross, for respondent.
Macponarp, C.J A1 think the contract must be taken to
be wholly comprised in the letter of June 5, and the telegram of
June 9, which read together are interpreted by the parties in
their admission of facts filed at the trial, and eannot be added to

or varied by evidenee of statements made by the parties in the

from judgment of

negotiations leading up to the agreement.

I'he appellant’s case rests on the applicability to the facts of
lis ease of the principles adopted in Taylor v. Caldwell (1863),
3 B. & 8. 826,
were to be given to the plaintiff were not in existence when the
contract was made, and had not materialized in substantial
amount thereafter so as to permit of fulfilment of the defendant’s
contract, the plaintiff has no legal cause of complaint.

Now, assuming that the doctrine aforesaid is applicable to a
contract of the character of the one in question here, the situation
of the parties, and all the other pertinent circumstances surround-
ing it must be examined, as well as the terms of the contract
itself in order to determine its meaning.

Shortly stated, the contract is that the defendant will secure
$50,000 of farmers' hail insurance notes not then in existence,

His counsel argued that because the notes which
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but to be secured by Anderson & Sheppard, a firm of insurance
brokers, in the course of their season’s business just then comn-
meneing, and hand them over to the plaintifi for collection on
terms of remuneration therefor set out in the contract, in con-
sideration of the plaintifl surrendering his ageney for the writing
of policies of the H. B. Insurance Co. against damage to erops by
hail.  Defendant admits that he did not secure the notes, and
the defence is that they never came into existence, and that
therefore he is exonerated from performance of his contract to
procure the notes,
in this case, I think it cannot be said that the coming
stence of the notes, or the existence of 50,000 of such
notes on the date at which they were to be taken over from
Anderson & Sheppard by defendant, and delivered to plaintifi
was “the foundation of what was to be done ™ to use the words of
Blackburn, J., in Taylor v. Caldwell, supra, and 1 base this con-
clusion on the conduct of the parties and on the peculiar cireum-
stances in which the agreement was wade.  The termination of
the agency was the foundation of what was to be done.  Let e
apply to this ease the test put by Lord Watson in Dahl v. Nelson
I881), 6 App. Cas. 38, at 59:—

The meaning of the contract must be taken to be thaut whieh the
purties as foir and reasonable men would presumably bave agreed upon if
having suel possibility in view they had made express provision as to their
seversl right «f ligbilitios in the event of its o e

The plaintifi was being pressed by his superior officer, the
defendant, for his resignation as agent of the company of which
the defendant was general manager at a time when plaintifi had
incurred expense and done much preliminary work of organiza-
tion, and was well assured of a profitable season’s insurance
business from which he expected, 1 think with good reason, to
make a profit of at least $7,000. Owing to war prices of grains,
an exceptionally good business in this elass of insurance was
expected.  Neither party had reason to doubt that the notes
would be forthcoming when the time to take them over should
have arrived.

The agreement between the defendant and Anderson &
Sheppard, as well as the one in question here, was dictated by
defendant in the presence of Anderson & Sheppard and no sug-
gestion was made of the possibility of failure to procure the
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requisite notes.  Had such a suggestion been made 1 am con-
vinced the plaintiff would have insisted on an express guarantee,
The arrangement was not of his seeking, but was a concession
on hi= part to the defendant, and 1 cannot conceive in the cireum-
stances that plaintiff, or anyone else in his situation, would
consent to take the risk of failure, on the part of those who were
pressing the transaction upon him, to procure that which was~
to be plaintifi’s sole consideration for the relinquishment of &
valuable business, nor can 1 think that the defendant, if he were
a fair and reasonable man, which his subsequent conduct leads
me to doubt, would have taken any other view than that he
should guarantee that the notes should be forthcoming.

Lord Esher, M.R., in Hamlyn v. Wood, [1801] 2 Q.B. 488,
at 491, quotes with approval a passage from the judgment of
Bowen, L.J., in The Moorcock (1889), 14 P.D. 64:

An implied warranty, or, as it is ealled a covenant in law as distinguished
from an express contract, or express warrant v, really is in all eases founded on
the presumed intention of the parties and upon reason

Defendant’s agreement with Anderson & Sheppard, dietated
by himself, was illusory and not enforceable as he himsell in
effect declared. No consideration for the so-called option i«
disclosed.  Moreover, it is not an option to purchase $50,000
worth of notes, but to purchase “not to exceed” 50,000 of the
notes.  The same unusual and futile phrase is used in the defend-
ant’sagreement with the plaintiff.  The telegram of the defendant
to the plaintifit 3 days thereafter asking plaintiff to wire his
resignation “without any claim by me (the plaintiff) for remunera-
tion"" while defendant had already in his possession the plaintifi’s
resignation, gives ground for the suspicion that defendant wanted,
for a dishonest purpose, this second document, dated later than
the agreement, and which, if read in connection with the agree-
ment, could be interpreted to mean the relinquishment of all
claims for remuneration stipulated for in the agreement. This
aroused plaintifi's suspicions of trickery on defendant’s part,
and the conduct of Anderson in trying to withhold from the
plaintifi a copy of Anderson’s agreement with the defendant
contributed to this suspicion, and plaintiff then for the first time
consulted his solicitor, when the significance of the phrase
exceed 50,000" was pointed out to him, resulting in his telegram
to defendant of June 9, in which he said that the letter of resigna-

not to
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tion was ‘“‘not to be used by you except on understanding that
you agree to buy 50,000 worth of hail notes mentioned in our
recent agreement in writing.”" The resignation was used, and
hence the written agreement must be taken with this meaning:
indeed, this was not denied in argument.

When the time for performance arrived, defendant’s attitude
is best indicated by his letters. It will be noticed that there is

in said letters no suggestion of the defence set up in this action.
On the contrary, the implication is that Anderson & Sheppard
had the notes but would collect them themselves.

Now, Anderson & Sheppard were the general agents for the
Province of Saskatchewan of the H. B. Insurance Co., the com-
pany of which defendant was general manager. What then
are the inferences to be drawn from the facts and circumstances
above outlined. I would infer, as the learned judge has inferred,
that the plaintiff was giving up his agency in return for a thing
certain, and not for a contingency, and that the defendant meant
him to so understand the transaction. Crediting the defendant
with honesty of purpose, and assuming that the parties thought
of the possibility that the notes might not be available when the
time for performance by defendant had arrived, can it be pre-
sumed that the defendant as a fair and reasonable man would
have said: “You must take the risk, not 1?”"  On the contrary,
would he not have said: ““ You are entering into this transaction
at my request and in furtherance of my purpose. 1 will take the
risk: I will give you an express guarantee.” If the latter be
what a fair and reasonable man would have said, then, assuming
that Taylor v. Caldwell (1863), 3 B. & 8. 826, ix applicable, the
warranty must be implied.

If, on the other hand, Taylor v. Caldwell is not applicable to
the facts of this case, then it is not necessary to rely on warranty:
there has been a breach of contract.

In my opinion the appeal should be dismissed.

GALLINER, J.A.:—] agree in the reasons for judgment of the
Chief Justice.

McPurLuies, J.A. (dissenting):—In my opinion, the appeal
should succeed, even if there was a right of action and it could
be said that there was an enforceable contract, and one the
breach whereof would entitle damages being allowed, the damages
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could not be assessed upon a higher basis; then the failure on th
part of the appellant to acquire and hand over to the plaintifi
for collection notes in amount $10,935.34, which would reduce
the damages as allowed by the trial judge roughly speaking to
$1,000.

The contract sued upon and for the breach whereof damages
have been allowed at $5,500 reads as follows:—

A. 11 Carr, Calgary. Calgary, Alta., June 5th, 1915,

In accordance with our diseussion I now confirm the propesition that |
will arrange the purchase of not to exeeed fifty thousand (850,000) dollars of
hail notes from Anderson & Sheppard Co., Ltd., at whereby the said notes ar
purchased by me at a discount of 4577 and 1 agree to give you one-half of th
profits for the eolleetion of same plus 59, of the face value of notes purehased
provided a sufiicient amount shall have been eollected by you on or before
March Ist, 1916, to reimburse me for the amount paid Anderson & Sheppard
Co., Ltd., and the said 5% shall be the first amount to be dedueted from the
profits following.

In the event of the Hudson Bay Insuranee Co. continuing the hail business
in Alberta, this letter shall be of no effeet,— Cnanees L. Bera,

The agreement the appellant had with the Anderson & Shep-
pard Co., Ltd., was in the following terms:—

Calgary, Alta., June dth, 1915

Preliminary memoranduin made between C. 1, Berg and the Anderson &
Sheppard Co., Ltd., whereby C. E. Berg shall have the option to take up not
to exceed £50,000 in hail notes contracted by Anderson & Sheppurd Co., Ltd
in the Provinee of Alberta on the following terms:  On the face value of such
an amount as may be taken C. . Berg shall pay to Anderson & Sheppard Co.,
Ltd., the sum of 557, of the face value at their office in Moose Jaw on or before
the date of settlement specified in their agreement with their prineipals, pay-
ment of any sum the notes shall be properly endorsed and handed over. It
is understood that the payment of the commission to the local agents not 10
exceed 10, shall be paid by the purchaser of the notes.

Charves E. Bera,
Tue Axverson & Suerearp Co., Lrn.—H. E. ANDERsON.

The indefiniteness of the contractual obligation is at once
apparent. The alleged consideration for the agreement as between
the appellant and the respondent was the resignation of the
respondent of his general agency for Alberta of the Hail Insurance
Department of the Hudson Bay Insurance Co. (a company of
which the appellant had control), and the waiver of all elaims
to underwriting in connection with the hail insurance bhusiness
in the Province of Alberta. Later it is claimed that the indefinite-
ness of the agreement was rectified by the terms in which the
respondent forwarded his resignation—same being in the following
terms—certain admissions were made for the purposes of the
trial and admissions 7 and 8 read as follows:—
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1 the 7. The plaintiff in reply to the defendant’s telegram dated the 9th June, B.C.
intiff 1915, telegraphed the defendant his resignation as requested and telegraphed c \'
duce to the defendant at the same time as follows: “1 am wiring you separately my = o
resignation a8 requested by you in night lettergram of eighth instant same not CARR

& to to be used by you except on understanding that you agree to buy at least v.
fifty thousand dollars worth of hail notes mentioned in our recent agreement Berc.
ages in writing.” MecPhillips, J A.

After having reccived this telegram the defendant used the resignation of
the plaintiff.
8. That the defendant did not purchase nor deliver to the plaintiff the said

hat | £50,000 worth of promissory notes, or any notes for collection or at all.

:";:I The contention throughout would appear to have been that
if e notes to the amount of $50,000 should have been delivered by
s the appellant to the respondent and the breach of contract was
['f:':l their non-delivery. There is no evidence whatever, nor was
1 the any point made that notes to any lesser amount were not delivered

or that they would have been accepted if tendered, the sub-
mission of the respondent being that the contract called un-
qualifiedly for notes to the amount of $50,000. It would appear
that at the time the agreement was entered into, notes to the
amount of 81,138 only were held by the Anderson & Sheppard
m & Co., Ltd., viz: on June 5, 1915, and that the total amount of

iness

nep-

ot notes received by the Anderson & Sheppard Co., Ltd., during the
roch vear 1915, and up to October 1, 1915, was $23,720.22, and the
Co., farmers making the notes were entitled to a discount of 257, if
fore they paid their notes before August 1, 1915, and advantage was
L taken of this, so that on August 1, 1915, there remained out-
e o standing and unpaid in the hands of the Anderson & Sheppard

('o., Ltd., notes to the amount of $10,935.34 only.

Now it is clear that 850,000 of notes never came into existence
und there was impossibility to acquire any such amount of notes,
The respondent was fully aware of the situation of matters and
the methods of business and it must be imputed to him that it
was a risk which he undertook, i.e., the possibility that no notes
would be forthcoming. It is true, notes to the extent of $10,935.34
would appear to have been in existence and capable of being
acquired by the appellant, and there is some evidence that the
Anderson & Sheppard Company, Ltd., refused to transfer them
to the appellant.  However, this might not be said to be a matter
which would concern the respondent, if it could be said that the
contract as between the appellant and the respondent was an
enforceable one.  As I have already pointed out, the contention
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of the respondent is that the contract called for the delivery 1)
the appellant to the respondent of at least $50,000 of notes, and
there has never been any relaxation of that contention, and no
willingness on the part of the respondent to, at any time, accept
less than $50,000 of notes, and that is the way the matter i«
presented at the Bar, that is, that the contract was for the deliver:
of notes to the amount of $50,000 and that the failure to deliver
them constitutes the breach of contract and that the damages
as allowed by the trial judge upon that basis should be approved
and this appeal dismissed. 1 am unable with great respect to
accept the view of the trial judge. In my opinion, the contract
became impossible of performance (in the whole, i.c.,to the extent
of notes to the mmount of $50,000, whatever might be said to the
extent of $10,935.34—an amount however and the assessment of
damages—though on such a basis is not acceptable as I under-
stand it to the respondent) the principle of law as defined in
Taylor v. Caldwell, 3 B, & 8. 826-840, is conclusive upon the
point.

Taylor v. Caldwell has been much considered, and has been
followed and applied in the following cases: Appleby v. Myers
(1867), L.R. 2 C.P. 651; Howell v. Coupland (1876), 1 Q.B.D.
258; Nickoll v. Ashton, [1900] 2 Q.B. 298, [1901] 2 K.B. 120;
Krell v. Henry, [1903] 2 K.B. 740; Chandler v. Webster, [1904]
1 K.B. 493; Blakeley v. Muller, 88 L.T. 90; Herne Bay Steamboal
Co. v. Hutton, [1903] 2 K.B. 683; Re Hull and Lady Meux's Arbi-
tration, [1905) 1 K.B. 588; Grimsdick v. Sweetman, [1909] 2 K.B.
740. The judgment of Quain, J., in Howell v. Coupland (1871),
L.R. 9 Q.B. 462, at 466, well explains the law applicable to the
present case.

The principle to be applied in the present case is dealt with
by Collins, M.R., in Chandler v. Webster, [1904] 1 K.B. 493, at
499. (Also see Topping v. Marling, 15 B.C.R. 52.)

What was in contemplation by the parties was the coming
into existence of notes to the amount of $50,000, a contemplation
perhaps reasonable, still possible of non-realization, and the
contract is without a warranty that notes to that extent should
be delivered, such being the situation it is clear that there has
been no breach of contract which entitles damages being awarded
for the non-delivery of notes to the amount of $50,000. Roche v.
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Johnson, 29 D.L.R. 329, 53 Can. S.C.R. I8, is an authority which
is conclusive in the present case.

The assessment of damages for the non-delivery of notes to
the amount of £30,000 upon the basis that that was the con-
tractual obligation in my opinion cannot stand.

But 1 am of the opinion in this case that damages may rightly
be assessed upon the basis of default in delivery of $10,935.31
of notes and that there be a reference to assess the damages
or if consented to the damages be fixed at $1,000.

Appeal dismissed

PATTERSON v. CANADIAN PACIFIC R. Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
Walsh, JJ.A. December 15, 1917.

Coxsriracy (§ 1T A—10)—To INJURE ONE IN EMPLOYMENT —(NVERT ACT
A person cannot conspire with others to induce himself to reduce the
salary of an employee, and thereby injure the reputation of sueh em-
ployee. A conspiracy to be actionable must he }ollm\wl by an overt
act in furtherance thereof.

ArpEAL from the Master at Calgary. Reversed.

J. E. Varley, for respondent ; S. B. Woods, K.C'., for appellant.

Harvey, C.J.:—Owing to the amendment to r. 255, the
decision of this Division upon a prior appeal reported in 33 D.L.R.
136, 10 A.L.R. 408, does not now stand in the way of the present
application of the defendants for the dismissal of the action.

The cases of the defendant company and the individual
defendants are quite different and distinet.  The claim against
the company is for damages (1) for wrongful dismissal and (2)

for conspiracy. The application is only in respect of the latter

and in my opinion should be granted. The claim is that the
company conspired with others to ruin the plaintiff’s reputation
and to induce itself to reduce his salary and to dismiss him.

The particulars of the conspiracy furnished which stand
now as pleadings suggest nothing in the way of ruining the plain-
tifl’s reputation other than through the reduction of his salary
and his dismissal. The case then resolves itself into a charge
against a person of conspiring with others to induce himself to
do something, which in my opinion is too absurd for consideration.
There is no suggestion of any legal authority for such a position
and I can conceive of none. I would allow the defendant com-
pany’s appeal with costs and dismiss the action as far as it rests
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on conspiracy and give it the costs of the application before the
master in the eause in any event.

In my opinion, the statement of claim alleges a perfectly
good cause of action against the individual defendants, but when
the particulars are read with it, it seems to lose all its vitality.
A bare conspiracy needs some act of the conspirators to make
good cause of action.  The particulars of acts alleged do not, in
my opinion, when taken all together, furnish any ground for
inferring a conspiracy among any or all of the defendants, and the
facts and circumstances detailed in the particulars which are not
acts of any of the defendants do not appear to me to carry the
case any further. The most they suggest is that some, or all, of
the defendants desired to have an end put to the plaintifi’s
employment by the defendant company and that things were
done by some of them, individually, but not in concert, to render
his position unpleasant. The particulars allege that he was in
fact dismissed by one of the defendants and that such dismissal
was confirmed by another, and these two are the men towards
whom, almost exclusively, the alleged particulars point. Why
either one should conspire with anyone else to accomplish what
he could do himself is hard to see, and, in this respect, the case
seems to be in much the same position as that of the defendant
company.

In my opinion, if a jury were to find for the plaintifi upon
his proving all the allegations of his particulars in support of his
statement of elaim, and upon the case now set up he would not
be entitled to prove any more, I would consider that the verdict
should be set aside on the ground that they furnished no legal
evidence of such conspiracy or from which it could be reasonably
inferred.

But for the amendment of the rule, however, these defendant -
would, in my opinion, not have been able to succeed here by
reason of the former decision which I would have felt bound to
follow. I think, therefore, they should be held liable to pay
the costs of the plaintifi both here and before the master. The
fact that the statement of claim has been amended since the
former decision does not appear to me to affect the case. The
amendment in no way changes the case as against these de-
fendants; it simply includes another defendant.

- e
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I would, therefore, allow this appeal and dismiss the action
as against them. They should have the general costs of the
action but should pay the plaintiff the costs of the appeal and of
the application below.

Stuart, J.:—There is no doubt that a corporation may be
liable for a tort just the same as an individual, and no doubt it
may be guilty of the tort which consists in conspiring with others
to do some wrong to an individual. For the moment I need not
he more specific.

A corporation must necessarily act through an agent. An
individual may act through an agent. A corporation, if it commits
a tort, must act through an agent.  An individual natural person
may commit a tort through an agent.

Jut I see no reason why, because the corporation must neces-
sarily act through an agent, the conditions of its liability should be
different from those required where it is alleged that an individual
has in fact committed a tort through his agent.

Then if an individual, A., has a servant in his employment
can he be guilty of joining in a conspiracy with, say in the first
instance, third parties, to induce himself, the employer, to dismiss
wrongfully the employee? The proposition seems to me to be
too absurd to need argument to refute it. If the employer, A.,
does wrongfully dismiss his employee he is liable of course in
damages.  Could he possibly be liable for any greater damages,
even if it were conceivable that he had been conspiring with others
to induee himself to make the wrongful dismissal? Surely not.
I a civil action for conspiracy the result must have been achieved
to the damage of the complainant before liability arises.  When
the employer has wrongfully dismissed the employee he is liable
in damages and T confess 1 eannot see how any other or greater
lizbility can be fastened upon him by alleging that he conspired
with others to induce himself to do the illegal act. 1 am simply
restating the absurdity. K

Then let us take the next step. The individual, A., has an
agent with power on his behalf to dismiss employees. Surely
that furnishes no means of removing the absurdity of charging A.
with a conspiracy to induce himself to make a wrongful dismissal.
The fact that he may do the act of dismissal through an agent
can make no difference. It is himself who is to be “induced,”

ALTA.
8.C

Parrersox

#.
Can. Pac.
R. Co.

Stuart, J




186
ALTA.
s.C.

Parrersox
Can. Pac.
R. Co.

Stuart, J.

Dominion Law Rerorrs. 38 D.L.R.

not his authorized agent. He can at once direct his agent to
dismiss and the agent's act is his, and if it is wrongful he, the
prineipal, is liable,

If the employer is a corporation and so must necessarily act
through an agent in making the wrongful dismissal there can
of course be no specific direction by the principal to the agent,
except of course if the most superior general agent should give
a subordinate one a power of dismissal. But in such cireum-
stances the above deseribed absurdity still continues.

Then the next step is taken by enquiring whether, if an in-
dividual person, an employer, has an agent with power of dis-
missal and also has a number of other employees, he can I«
charged with conspiracy with some of these employees to induc
himself to dismiss wrongfully another employee, acting through
the agent. This is also absurd on the face of it.

Then, if he is alleged to have taken no part in it himsell
but, if merely some of his employees are charged with conspiring
to induce him to dismiss wrongfully, can he, simply because some
of his agents and employees may have so conspired, be charged
with the conspiracy himself on the principle of respondeat superior”
The absurdity continues.

Then what is the difference between the case where the
employer is a natural person, even admitting, for the sake of
argument, that he is capable of joining personally in such u
scheme with some of his employees, which is really not the case,
but does not in fact do so, and the case where the employer is a
corporation incapable of doing so at all? 1 can see none.

All I have said savours a little, it seems to me, of medixval
scholastic logic, but when one has to explain why a proposition
is absurd it is perhaps difficult to avoid something of the kind.

I think no legal cause of action for conspiracy is disclosed
as against the company.

With regard to the individual defendants my view is that «
good cause of action is disclosed in the statement of claim. [t i~
alleged in substance that the individual defendants wrongfully
conspired together to induce the company to dismiss the plaintiff
from his employ and did in pursuance of such conspiracy succeed
in having the plaintifi wrongfully dismissed. This I think
alleged a good cause of action at law. 1 think the mere fact
that the individual defendants were fellow employees of the
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company makes no difference; that is to say, it does not make it
impossible that they could be guilty of the wrong alleged. The
evidence of course might shew that every act that they did was
done in the ordinary course of their employment but it would

still be open to the plaintiff, I think, to contend that the proper
inference of fact to be drawn from the facts and acts proven is
that a conspiracy had been formed. He might fail in inducing
the court to draw that inference but that is another matter. 1
think the individual employees could not be heard to say, “These
were not our acts at all.  They were our master’s acts and as he
could not be guilty of conspiracy therefore we, his employees,
cannot be either.”” A servant is always personally liable for his
tort although his master may be also.

But particulars were ordered of the facts and circumstances
upon which the plaintiff relies and which he intends to give in
evidence as showing the existence of conspiracy. The plaintiff
filed a long statement of particulars in pursuance of this order
and it is now argued that no inference of the existence of a con-
spiracy could reasonably be made from these facts even if proven
and that therefore no good cause of action is alleged. 1 cannot
accede to this contention. It confuses two essentially distinet
things, viz., the allegation of a good cause of action and the proof
of it. It is said, “if those are all the facts and circumstances
vou can prove then you will necessarily fail to make out a case
and the court should stop you now.” This assumes that the
plaintifi will not be allowed to prove anything more than is
alleged on the particulars. And this contention impliedly means
that upon examination for discovery the plaintiff could not ask
one defendant the question, “Did you ever have a conversation,
Mr. . . . , another defendant, in which it was arranged
that you would work together to get him dismissed’'?; and this
merely because the plaintiff has not in his particulars alleged
that on a certain day at a certain place such a conversation had
taken place, when, of course, he could not be expected to be able
to make any such specific allegation in his particulars because he
could know nothing about it. He should, according to the
contention made, have imagined a time and place and conversation
and then allege them in his particulars. But surely that was not
demanded or expected and, if done, it would perhaps have been
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the subject of animadversion. Yet if he got, on examination
for discovery, an affirmative answer to the suggested question,
which is, of course, conceivably possible from a truthful witness,
he would have practically established his case.

I do not think the order for particulars was intended to re-
quire the plaintiff to allege particular facts not within his present
knowledge but which he would have a right, as a matter of evi-
dence, to discover by means of examination on discovery. These
would be within the defendant’s knowledge already; they knew
perfectly well what facts they would have to reveal upon dis-
covery and needed no order for particulars in regard to them.
I think the order was not intended to cover these and did not
exclude them from proof at trial. The plaintifi’s general allega-
tion of conspiracy, that is, of a general agreement, was in my
view sufficient to support such an examination for discovery and
I think therefore that we ought not at this stage to declare
that he has not evidence enough in his psosession to prove his
case even if that were a satisfactory principle to adopt on such an
application as this, which I very much doubt.

I think, therefore, the appeal should be allowed with costs
in favor of the company and their application should be granted
with costs. The appeal of the individual defendants should be
dismissed with costs.

I would allow the company their costs because, I think, aside
from the recent amendment, the result should have been the same.
There was no even reasonable cause of action alleged against
them, and as we are deciding what the master should have decided,
I think the words used in the previous judgment in appeal ought
not to have influenced the result.

Brck, J.:—This is an appeal from an order of Master Clarry
dismissing separate applications by the two sets of defendants,
the Canadian Pacific R. Co. and a number of individuals for an
order striking out the whole, or certain amending portions, of the
amended statement of claim and of the particulars delivered
on the ground that they disclose no reasonable cause of action
and tend to prejudice, embarrass and delay the fair trial of this
action. An appeal which came before Ives, J., was referred to
us,

A similar application was made by the individual defendants
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some time ago and, coming before the Appellate Division, was
refused. (Patterson v. C.P.R. Co., 33 D.L.R. 136.)

That decision was based on the ground that where an applica-
tion is made under r. 255 to strike out a pleading on the ground
that it discloses no reasonable ground of claim or defence, the
court can only exercise its power when the question is beyond
doubt. There seems to be some confusion in the reference to
the number of the rule in the report of that decision, 10 A.L.R.
408, [1917] 1 W.W.R. 1154,

Since that decision and since the argument of the present
appeal, r. 255 has been amended by striking out the word
“reasonable’’ and thus it now enables the court to decide finally
on a summary application under that rule whether a good cause
of action or answer is disclosed on the face of the pleading either
before the delivery of the next pleading or after it whether or
not the question is thereby raised as an objection in point of
law—a course which under our practice does not prejudice the
parties, as under the English practice it might, because with us
there are no greater restrictions upon the right of appeal from a
decision upon such an application than from a decision upon an
objection in point of law raised upon the pleadings. The amend-
ing rule being one of procedure becomes applicable to the present
appeal and we are therefore now called upon to decide whether
as against the defendant company or as against the individual
defendants the statement of claim supplemented by the partic-
ulars delivered by the plaintiff pursuant to order discloses a good
cause of action.

I epitomize the amended statement of elaim:—1. (Pars. 1, 2,
3 & 4). The plaintiff was in the employment of the defendant

-

company as accountant for 7 years next preceding April 11,
1916; for about 2 years preceding September 1, 1914, at a salary
of $1,800 a year, payable monthly, for the calendar month
on the 15th of the following month; but on September 1, 1914,
his salary was reduced to $1,200 a year. 2. (Par. 5). In or
about August, 1913, the plaintiff was called upon by the president
of the defendant company to make certain reports regarding the
financial conditions of the staff of the defendant company in the
Department of Natural Resources of the company at Calgary
for the purpose of ascertaining whether or not an audit of the
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company s books was desirable and necessary and, as a result of
such report, and of the audit, which afterwards was made, several
of the company’s officials in the office at Calgary were discharged
for irregularities. 3. (Par. 6). The said irregularities were
participated in by the defendants and each of them—the in-
dividual defendants being Ogden, a vice-president, Dennis,
assistant to the president and head of the Natural Resources
Department at Calgary, Lethbridge, chief accountant of the
Natural Resources Department, and Mileson, accountant and
assistant to the chief accountant, and from and after the audit,
which took place in August, September and October, 1913, the
individual defendants with the intent to protect themselves
from the discovery and report of irregularities and improper and
unlawful dealings with the defendant company’s property and
moneys and with the knowledge of the said report by the plaintify,
did wrongfully and unlawfully and maliciously conspire and
combine together with each other and with the defendant company
(amendment), and with other persons unknown to the plaintiff to
ruin the reputation of the plaintiff in his occupation as an account-
ant and to reduce his standing upon the stafi of the defendant
company and to induce the plaintifi’s dismissal from the employ-
ment of the defendant company and, in pursuance of such com-
bination, and such conspiracy, did succeed in having the plaintifi's
salary in September, 1914, reduced from $1,800 to $1,200 per
annum, and on or about April 11, 1916, in having the plaintifi
unlawfully and without justification or excuse discharged from
the employ of the defendant company and without proper legal
notice, thereby causing damage to the plaintifi. 4. (Par. 6a-
amendment). The defendant company, after the inception of
the said conspiracy by the individual defendants, and with
knowledge of the same, did wrongfully and unlawfully and
maliciously conspire with the individual defendants and with
other persons unknown to ruin the reputation of the plaintiff as
an accountant and did abet and assist the individual defendants
in carrying out their conspiracy by wrongfully reducing the
plaintifi’s salary and by wrongfully dismissing the plaintiff and
at the solicitation and request of the individual defendants.
5. (Par. 7). The defendant company on or about April 11,
1916, dismissed the plaintifi from their employment without
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justification and excuse and without proper legal notice or wages
in licu of notice.

The plaintiff claims large dumages against all the defendants
including the defendant company and against them $1,000 for
wrongful dismissal.

In substance the plaintifi charges, on the part of the individual
defendants, & conspiracy to ruin the reputation of the plaintiff
in his oceupation as an secountant, to reduce his standing on the
staff of the defendant company and to bring about his dismissal
and on the part of the defendant company that, after the in-
ception of the conspiracy, the company concurred in it and in
pursuance of it wrongfully discharged the plaintiff. For the
purposes of this application, all allegations of fact must, of course,
be assumed to be true. 1t must, therefore, be taken to be a fact
that the company wrongfully dismissed the plaintiff, i.e., either
without cause or without notice or wages in lieu of notice. That,
of course, as a single and distinet cause of action against the
company separated entirely from apy other allegations, makes a
complete cause of action; and it appears to be settled that, in
respect of that cause of action alone, the damages wust be confined
to the monetary loss arising directly fron the loss of employment,
and that the motive for a breach of contract (exeept a breach of
promise of marriage), must not be allowed to affect the amount
of the damages. Mayne on Damages, 8th ed. 49; 13 Cye. 113,

1 leave, for the present, the allegation of conspiracy on the
part of the company in order to deal first with the eause of action
alleged against the individual defendants.

It is well settled by well-known decisions that “ua breach of
contract is in itself a legal wrong.”  Allen v. Flood, [1898] A.C.
at 96; that “a violation of a legal right committed knowingly is
a cause of action, and it is a violation of a legal right to interfere
with contractual relations recognized by law, if there be no suffi-
cient justification for the interference.” Quinn v. Leathem, [1901]
A.C. 495, 510; and that *“the intentional procurement of a viola-
tion of individual rights, contractual or other, assuming always
that there is no just cause for it, gives a cause of action.”  Mogul
Steamship Co. v. McGregor, 23 Q.B.D. 598, 614. See South Wales
Miners’ Federation v. Glamorgan Coal Co., [1905] A.C. 239;
National Phonograph Co. v. Edison-Bell C. P. Co., [1908] 1 Ch.
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335; Copeland-Chatterson Co. v. Business Systems, 13 O.W.R.
259, 1211; Gibbins v. Melealfe, 15 Man. L.R. 560,

The statement of claim, therefore, clearly alleges a good
cause of action as against the individual defendants.

The notice of motion on the part of the individual defendant-
was “for an order that the statement of elaim and particulars
filed pursuant to order be struck out on the ground that tl
statement of claim and particulars diselose a reasonable eaun-e
of action”" against the individual defendants.

The argument on the part of the individual defendants i~
based not alone upon the words of the statement of elain: but
also upon the particulars as interpretative and definitive of it

The statement of claim, as originally filed, was amended
after the case had been before this court by way of appeal fron
an order of Hyndman, J., and in consequence of the decision
given thereon March 9, 1917, reported 34 D.L.R. 7206.

The substantial amendments were two: the allegation in
par. 6 of a conspiracy by the individual defendants with the
defendant company; and the insertion of par. 6a. The claims for
damages were extended.

By order of June 27, 1916, while the statement of claim 1
mained unamended, on the applieation of all the defendants
the plaintifi was ordered to give particulars:—(a) of the several
officials of the defendant company referred to in par. 5 of the state-
ment of elaim who were discharged and their occupations in the
service of the defendant company and of the irregularities referred
to in the same paragraph; (b). Of the irregularities referred to
in par. 6 and of the extent to which and the manner in which the
defendants severally participated in these irregularities; (¢). Oi
the report referred to in par. 5, specifying whether the same was
in writing, and, if so, setting forth the documents in which the
same was contained, and if not in writing, specifying to whom
the same was made and the words in which the same was made
(d). Of the facts and circumstances upon which the plaintill
relies and which he intends to give in evidence as shewing that
the defendants did wrongfully and unlawfully and maliciously
conspire to ruin the reputation of the plaintiff and to reduce his
standing upon the staff of the defendant company, and to induc
and procure the plaintiff’s dismissal as alleged in par. 6; (¢). O
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the manner in which and of the extent to which the defendants
severally participated in the irregularities referred to in par. 5;
(f). Of the irregularities and improper and unlawful dealings
with the company’s property and moneys referred to in the 6th

paragraph and of the manner in which and the extent to which

the defendants severally participated in the irregularities and
improper and unlawful dealings with the defendant company’s
property and moneys.

There was no provision in this order expressly limiting the
plaintifi’s proof at trial to the particulars to be delivered.

Very lengthy particulars were delivered pursuant to this order.

The statement of claim having been amended, further partic-
ulars were ordered, apparently only on the application of the
defendant company, though the individual defendants were
represented on the application and both sets of defendants
approved of the form of the order April 17, 1917.

Particulars were ordered to be given:—(a). Of the t/mes when
it (the defendant company) took part in the conspiracy alleged;
(b). Of the persons by whom the conspiracy was carried on
on its behalf; (¢). Of the particular occasions, upon which each
of the persons referred to acted in connection with the conspiracy;
(d). Of the acts done by each person in pursuance of the con-
spiracy on each such occasion.

Very full particulars were also given in pursuance of this
order which contains an order that the plaintifft “he at liberty
at the trial to give evidence only on such facts as may he set out
in such particulars, unless upon further order he is permitted
to deliver additional particulars.

I have now reached the point where 1 can conveniently take
up the argument of counsel for the individual defendants.

1. They take substantially four points: There are two grounds
only upon which a person who procures the act of another can
he made legally responsible for its consequences. In the first
place, he will incur liability if he knowingly and for his own ends
induces that other person to commit an actionable wrong. In
the second place, when the act induced is in the immediate right
of the actor and is therefore not wrongful as far as he is concerned,
and it may be to the detriment of a third person, and in that case

"

13—38 b.L.R.
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the inducer may be held liable if he can be shewn to have pro-
cured his object by the use of illegal means directed against the
third party.

The question of motive is not to be considered in determining
liability.

In the case at bar, the averments of the plaintiff are that
the personal defendants conspired with the defendant company
to induee the defendant company to reduce the plaintifi’s salary
and to dismiss him from the employment of the defendant com-
pany. It was within the right of the defendant company to do
the acts complained of and consequently was not wrongful as
far as it was concerned.  In order therefore to render the defend-
ant company liable for anything bevond a breach of its contract
with the plaintiff, the plaintiff must aver and prove that the
action of the defendant company in inducing itself to reduce the
salary of the plaintifi and to dismiss him, was an illegal aet
Thus, merely to state the proposition is to answer it.

I think this argument faulty inasmuch as it cannot be suid
that it was within the right of the defendant company to do the
acts complained of, namely, to dismiss the plaintifi without
cause or without notice or wages in lieu of notice.

2. The plaintifi further avers that the defendant company,
after the inception of the conspiracy with which the personal
defendants are charged, had a knowledge thereof and had wrong-
fully and unlawfully and maliciously conspired with the personal
defendants and with other persons unknown toruin the reputation
of the plaintiff as an accountant and did aid and abet and assist
the personal defendants by wrongfully reducing the salary of the
plaintifi and by wrongfully dismissing the plaintifi from the
service under the circumstances set forth in the statement of
claim and at the solicitation and request of the personal -
fendants.

This averment is nothing more or less than a statement that
the personal defendants were successful conspirators. 1f the
defendant company was within its rights in reducing the salar
of the plaintiff and in dismissing him they did not commit an
actionable wrong, neither did they bring about the unlawful act
by illegal means.

This argument is defective for the same reason as the first.
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3. It is submitted that the particulars do not support the
averment contained in par. 6 of the statement of claim.

The particulars specially referable to par. 6 are those given
under clauses (d) of the two orders for particulars.  They cover
a good many pages of the appeal book.  Reading them, it seems
to me to be impossible to say that if all these facts and circum-

stances stated were proved the allegations contained in the

statement of elaim of a conspiracy to procure the dismissal of
the plaintifi on the part of the defendants Dennis, Lethbridge
and Mileson would not be established.  As to the defendant
Ogden, 1 should say otherwise. Under the system of pleading
introduced under the Judieature Act, however, particulars are
treated as o part of the pleadings, that is, as the rule says “a
further and better statement of the elaim or defence or further
and better particulars of any matters stated in any pleading.”
It has been held that particulars are a part of a pleading within
the meaning of English O. 25, v. 1, which corresponds with our
r. 255 under which the application now before us is made.  Davey
v. Bentinck, [1893] 1 Q.B. 185. 1 think, however, that a distine-
tion must be made between particulars of the “material facts”
stated generally in the statement of elaim as “the facts on which
the party pleading relies for his elaim’ and which the first rule
of pleading compels him to state and particulars of “the evidence
by which they are to be proved,” which by the same rule he is
expressly prohibited from stating, and that there is no authority
by which the party pleading can be limited in the evidence on
his behalf by particulars ordered under the rule under which
these particulars were ordered; and that where particulars of
evidence have been ordered and given those particulars must be
interpreted not as exelusive but only as indicating the general
line that it is proposed the evidence shall take, leaving the pleader
full liberty to elaborate and extend the evidence on that general
line both by examinations for discovery before trial and by the
examination of witnesses and the production of documents at
the trial which almost of necessity would go beyond the partic-
ulars in bringing out additional facts and especially surrounding
circumstances but, perhaps more important still, indicate the

proper inferences to be drawn.  So that it seems that the present
appeal ought to be dealt with as if only the first mentioned kind
of particulars were embodied in the statement of claim.
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On the statement of claim including such particulars 1 would
hold that a good cause of action is alleged as against all the
defendants including Ogden.

4. A corporation is only liable for the torts of its servant if
the servant committed the tort while in the course of his employ-
ment and within the apparent scope of his authority.

If the actions of the personal defendants are the actions of
the company, there was no conspiracy. If they were not the
actions of the company, there was no conspiracy on the part of
the company.

It is submitted, having regard to the correspondence set
out in the particulars, that it is apparent that the acts of the
defendants were the acts of the company, and accepted as such
by its president.  No other construction is consistent with the
allegations made by the plaintiff and the continuance of the
personal defendants in the service of the company. 1If this
contention is correet, it is obvious that there was no conspiracy
but merely a termination by the company of the contract with
the plaintiff, which conferred upon him the rights incident to the
termination of such a contract and none other.

The first proposition upon which this argument is based i«
ambiguously stated. In Lloyd v. Grace, [1912] A.C. 716, it was
settled that a principal is liable for the fraud of his agent acting
within the scope of his authority whether the fraud is committed
for the benefit of the principal or for the benefit of the agent,
and the reasoning of the judges shews that the rule is not confined
to cases of fraud but to torts generally. The hypothesis “if the
actions of the personal defendants are the actions of the company
is contrary to what appears to be the fact, for it could not be
presumed-—hbut rather the contrary—that the individual defend-
ants as a body or as individuals, in view of their respective posi-
tions, except perhaps in the case of Ogden and Dennis, had the
right to dismiss the plaintiff and it in fact appears that such
matters required the approval of the president. The fact that
the president acted upon the reports or recommendations of the
individuals, cannot, in any way that occurs to me, either prevent
their conduct from being or becoming or having been a con-

- spiracy, if otherwise it would be such, or sanetify it by way of

ratification. It is immaterial for a consideration of this argument
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to discuss the question whether the allegations disclosing con-

spiracy on the part of the company or whether in the circum-

stanees the company could pos<ibly be a party to the conspiracy.
In my opinion, therefore, o good cause of action is disclosed as
against all the individaal defendant -,

I think that there can Le dittle doubt that a company can,
speaking generally, be o party to a conspiracy; and that in design-
ing and carrying out the con=piracy the company must necessarily
act through its servants and that the company in such a ease
would be bound by the nets of its servants if done within the
actual or apparent scope of their employment, though solely
for their own benefit and not for the benefit of the company.
I see no reason why, if all the directors of a company, desiring
to injure a third person, conspired together to do so, under such
circumstanees as would render them liable as individuals for
conspiracy when the design was put into effect, the company of
which they were directors should not alzo be liable if the direetors
met and as a Board passed o resolution to effectuate the con-
spiracy. A difficulty arises, however, it seems to me, when
the third person iz an cuployee of the company and the object
of the conspiraey is, or its purposc would be effected by, n wrongful
dismissal of the employee. 1 think, that in such a case a charge
of conspiracy on the part of the company would not lie at all, if
for no other reason than beeause no damages would be recover-
able against the company ns exemplary, punitive or vindicative
damages by reason of the motive for dismissal but the damages
would be limited to the actual pecuniary loss suffered by the
employee arising solely from the bare fact of dismissal.

In my opinion, therefore, the statement of elaim and partic-
ulars disclose no eause of action against the company, except
one for wrongful dismissal.

In my opinion, thercfore, the defendant company is entitled
to an order striking out the charges of conspiracy on the part
of the company and all allegations founded thereon in accordance
with the company’s notice of appeal.

As the rule stood when the master made the order appealed
from, I am inclined to think he took the correct view and therefore

I think that as the appellant corepany succeed by reason of the
change of the rule they <hould pay their share of the costs of the
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appeal and of the proceedings below, but as my brother judges
take a different view, 1 concur with them in this respeet, and in
my brother Stuart’s disposition of the costs relative to the
individual defendants.

Wawsh, J., concurred with Stuarr, J.

McDOUGALL v. RIORDAN.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and
McPhillips, JJ.A.  November 6, 1917.

Brokers (§ [—2)—Or sTocks —MARGIN—RULES OF 870CK EXCHANGE.

An order to purchase shares “‘subject to the rules and regulations of
the Montreal Stock Exchange' imports into the contract the eustom or
usage of brokers on that Exchange, and if it is a usage thereof to buy
shares on another Exchange if necessary to fill an order, such & purchase
is valid; a broker of such other Exchange buying to fill such an order is
an agent of the original broker, not a prineipal.

Appear by defendant from judgment of Maedonald, J
Affirmed.

W. B. A. Ritchie, K.C., for appellant.

Douglas Armour, for respondent.

Macponawp, C.J.:—I would dismiss the appeal. Much
stress was laid in the argument on the words in the bought and
sold notes “subject to the rules and regulations of the Montreal
Stock Exchange.”  The appellant’s counsel contended that be-
cause the shares were not purchased by the brokers on that
exchange, but on the New York Stock Exchange, the contract
between the parties was not carried out. I think the words
above quoted help the respondents in this case. I think
they are wide enough to introduce into the contract the customs
or usages of brokers operating on the Montreal Exchange. |
think there is ample evidence that the transaction in question was
carried out in accordance with those customs and usages, and in
perfect good faith on the part of the respondents, and I think the
fair inference to be drawn from the evidence is that the res-
pondents were in a position to deliver to appellants share certifi-
cates for the number of shares bought at any time on demand.

It is difficult to distinguish this case from Clarke v. Baillie,
45 Can. 8.C.R. 50, 66, except that there the customer was given
her shares when she paid for them, while here they were never paid
for, but were sold by the respondents in default of margin. But
it seems to me that this is a distinetion without a difference—
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in each case the shares were forthcoming when required. Inthe
one they were taken by the customer, in the other they were
rightly sold and the proceeds credited to the customer.

Marmin, J.A., dismissed the appeal.

McPuiures, J.A.:—This action was brought by the respon-
dents, brokers in Montreal, for an indebtedness due to them in re-
spect of a purchase on behalf of the appellant of 100 shares in the
(anadian Pacific R. Co.  The instructions went to the brokers
by telegram of date December 26, 1913, and the purchase was
made at $208.50 per share. Later on telegraphic instructions
of date July 28, 1914, the shares were sold on July 29, 1914, at
$161 per share. It is an admitted fact that the appellant was
speculating in purchasing the shares, i.e., “on margin.”" The
defence is that the respondents did not carry out the mandate of
the appellant and that the purchase made, which was a purchase
in New York, was not in accordance with that mandate which was
to purchase on margin subject to the rules and regulations of the
Montreal Stock Exchange. The purchase was earried out through
brokers in New York, agents of the respondents, and the con-
tention was that this was not compliance with the mandate.
Further, that as the shares were later pledged by the New York
agents that there was conversion of the shares, and that at no
time was there ability upon the part of the respondents to deliver
the shares if called upon by the appellant. All of these questions
are questions of fact and 1 am in complete agreement with the
trial judge upon his findings of fact and consider that the con-
clusions he arrived at upon the facts of the present case are within
the ratio decidendi of Connel v. Securities Holding Co., 38 Can.
S.C.R. 601, and Clarke v. Baillie, 45 Can. S.C.R. 50, and the
defences set up are met and displaced by these cases. The
contract was executed—the action was not one for rescission—
inany case, being executed, taking all the facts and circumstances
into consideration, no possible case for rescission was established
and no fraud was proved nor any damages flowing from the
purchase of the shares in the manner in which they were pur-
chased. The market throughout the whole time was a falling
market and the sale as we have seen was upon instructions re-
ceived,

The learned counsel for the appellant in his very able argu-
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ment relied greatly upon the case of Johnson v. Kearley, [1908]
2 K.B. 514. That case though was with deference decided upon
the point that the contract was made not through the London
brokers as agents but was made with them as principals. In the
present case the New York brokers undoubtedly were acting -
the agents of the respondents. Johnson v. Kearley was distin-
guished in the case of Aston v. Kelsey, [1913] 3 K.B. 314, it there
being held “that in the true view of the facts the London and
Glasgow brokers had acted as brokers and not principals and the
plaintiff had acted in accordance with his mandate and therefore
the plaintiff was entitled to recover.”” This ease well supports the
judgment of the learned trial judge in the present case. In
Forget v. Baxter, [1900] A.C'. 467, being a case of purchasze and
sale of shares by stockbrokers on instructions of a client, Sii
Henry Strong delivering the judgment of their Lordships said
at p. 474:

The onus was upon the appellants to prove, first, & mandate from the
respondent to act for him in the several transactions which they elaim to have
carried out on his behalf, and secondly, the due execution of that mandaf
It appears to their Lordships that they have discharged this onus.

In my opinion in the present case the respondents ‘‘have
discharged this onus.” Further language of Sir Henry Strong
at p. 478 is apposite and pertinent to matters argued at the
Bar in the present case.

The evidence as adduced at the trial supports a finding that
under the rules and regulations of the Montreal Stock Exchange
the purchase of the shares in New York and the contract as
carried out was permissible.

It has not been established that the judgment of the court
below is wrong  On the contrary, in my opinion, the judgment is
absolutely right and is supportable both on the facts and the law.
Appeal dismissed.

I would dismiss the appeal.

J——
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ELLIOTT v. WINNIPEG ELECTRIC R. Co.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Haggart, and Fullerton, JJ.
December 10, 1917.

Hicuways (§ IV A—145)—NuisaNcE—SNow AND ICE,

Where statutory powers have been conferred in respect of a public
highway, the efficient exercise of these powers in accordance with the
provisions of the statute does not create a nuisance for which damages
can be recovered.

ArreaL from a judgment of Metealfe, J., in an action for
damages for injuries sustained while boarding a street car.  Re-
versed.

D. H. Laird, K.C., and R. D. Guy, for appellant.

B. L. Deacon, for respondent.

Howewr, C.J.M., concurs in judgment of the Court.

Perove, J.A.:—The plaintifi while approaching a standing
car of the defendants, for the purpose of entering it, slipped and
fell on a sloping bank of snow and sustained severe injury. The
car had stopped and the rear doors had been opened for the pur-
pose of admitting passengers, but the plaintiff, as she admits,
had not touched the car or arrived near enough to put her foot
upon the step. She claims in this action that the accident was
caused by the negligence of the defendants. The acts of negli-
gence alleged by her in the statement of claim are as follows:—

(a). Allowing the snow to accumulate on the side of the track and thus
ing an ineline on*which the plaintiff had to eross when boarding the de-
fendant’s car.  (b) By throwing the snow from between the track along the
side of track and leaving the same there thus forming an ineline, whereby
automobiles and other vehicles passing over the street compressed the said
snow into ice whereby it beeame unsafe for the plaintiff and other persons
boarding the defendant’s ears.  (¢) In inviting the plaintiff and other persons
to board the defendant company’s cars in an unsafe place.  (d) In not having
asafe and proper place for the plaintiff and other persons to board the defend-
ant company s cars at the intersection of Portage Ave. and Balmoral St, at the
time and under the eircumstances herein set out. (¢) In not removing the
snow from the place where the plaintiff and other persons were invited to board
the defendant company’s cars at or near the interseetion of Portage Ave. and
Balmoral 8t.  (f) In not having any definite place at the interseetion of Portagze
Ave. and Balmoral St. for the plaintifif and public to board its cars. (g) In
the car not stopping at its proper place at the intersection of Portage Ave.
and Balmoral 8t., thus causing the plaintiff to walk on the incline formed by
the snow being thrown from the centre of the track to the side of same. (k)
In not removing the snow and ice from each side of the track for the space of
1N inches on the outside of the track. (i) In not removing the snow thrown
from the eentre of the track to the street from the street and in leaving the
street in an unsafe and slippery condition, whereby the plaintiff was about 1o

Jos
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bourd the defendant’s cars. (j) In leaving a slippery and unsafe place for
the plaintiff and othiers to get on the defendant’s cars on or about the inter-
seetion of Portage Ave. and Balmoral St.

The trial judge refused to submit questions to the jury although
requested by defendant’s counsel to do so. A general verdict
for $4,000 damages was returned by the jury. We have no means
of knowing upon what act or acts of negligence the verdiet was
based.

In considering this case it is necessary in the first place to re-
view the powers, duties and obligations of the defendants in so far
as they affect the plaintifi’s claim. The defendants were incorpor-
ated by an Act of the Legislature of Manitoba in 1892, being
55 Viet. ¢. 56. The company was given full powers to construct
and operate a double or single track railway upon the streets or
highways of the City of Winnipeg, the then town of St. Boniface
and certain rural municipalities, by such motive power as might
be authorized by the council of the city, town or municipality.
In addition to these powers the company was authorized by the
Act to exercise all powers set forth in by-law No. 543 of the City
of Winnipeg and the contract thereunder (s. 9). This by-law 543
was set out in schedule A to the Act. By . 34 of the Act it is
declared that by-law 543 of the City of Winnipeg is validated and
confirmed in all respects as if the by-law had been enacted by the
legislature of the province. By 58 & 59 Viet. c. 54, 5. 2, the by-law
was again confirmed and validated. The by-law gives and grants
to the company (subject to the rights of another company which
no longer exists) power to construet and operate double and single
track railways on the streets of the City of Winnipeg by electric
power and to carry passengers. Full provision is made as to the
location and manner of construction of such railway, subject to
the approval of the city engineer. The provision contained in
sub-clause (f) of clause 3 of the by-law deals with the main question
raised in this case. It is as follows:—

(/) The said applicants shall at all times keep so much of the streets occu-
pied by the said line of railway as may lie between the rails of every track and
between the lines of every double track and for the space of 18 inches on the
outside of every track eleared of snow, ice and other obstruetions and shall
cause the snow, ice and other chstructions to be removed as specdily as pos-
sible, the snow and iee to be spread over the balance of the street o us (o
afford a safe and unobstrueted passage-way for carriages and other vehicles

Should the said engincer at any time consider that the snow or ice has not
been properly or as speedily as possible removed from or about the tracks
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of the railway lines or not properly or as speedily as possible spread over the MAN,
nter-

street he may cause the same to be removed and spread as aforesaid and C \"
charge the expense to the said applicants who shall at onee pay the same to ———
ugh the city. If, however, the engineer is of opinion that the snow or ice should  Ervuiort
diet be removed entirely from the streets so as to afford a safe passage for sleighs L
and other vehieles the said applicants shall at once do so at their own expense ‘!‘:::1‘_';:"
and charge, or in ease of their neglect the engineer may do so and charge the R ('<:.‘
was expense to them and they shall pay the same. —
Perdue, 1.4,

eans

It will be observed that by the above clause the company
) re- contracts with the city (1) that it will keep clear of snow, ice, ete.,
) far the portion of the streets lying between the rails of each track and
por- hetween the lines of every double track and for eighteen inches
eing on the outside of every track; (2) that the company shall cause
ruct the snow and ice to be spread over the balance of the street so
8 or u= to afford a safe and unobstructed way for carriages and vehicles,
face nothing being said as to providing a safe passage for pedestrians;
ight 31 if the city engineer considers that the snow or ice has not been

lity. properly or as speedily as possible removed from or about the
the tracks, or not properly or speedily spread over the street, he may
ity cause the work to be done and charge the expense to the company
543 who shall pay the same; (4) if the engineer is of opinion that the
it i snow and ice should be entirely removed from the streets the com-
and j pany shall do so, or the engineer may do the work and the company
the % shall pay the expense.

Jaw

By clause 18 of the by-law the company shall be liable for an-l
shall indemnify the city against all damages arising out of the
construction or operating of their railways.

nts
ich

nﬂv If we except the provisions contained in the by-law and the
iy contract made under it, there is no legal obligation imposed on
the the company to remove snow from the streets. By statute, it is
; l,“ the duty of the City of Winnipeg to keep its streets in repair and
:i.::: in case of default in so doing, it is responsible to any person for

damages sustained by reason of such default: Winnipeg Charter,
fm 1 & 2 Edw. VIL, s. 722. The contractual obligation of the com-
el pany in respect of the removal of the snow is to the city alone and
not to any private person. There is no pecuniary penalty imposed
by the by-law and no right of action given to private persons for
’ non-compliance with the provisions of the by-law and contract
ples respecting the removal of snow. Apart from the question of negli-
gence, the plaintiff has no right of action against the defendants

pos
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in respect of a breach of sub-clause (f) of clause 3 of the by-law.
See Johnston v. Consumers Gas Co., [1898] A.C. 447,

The obligation imposed upon the defendants to remove snow
from the tracks, ete., and the disposal they are to make of it arc
expressed in clear words. If they comply with the terms of the
legislative bargain, neither the city nor any member of the general
public can maintain an action against them. The snow and ice
which the company is bound to remove from the track, ete., are
to be spread over the balance of the street in the manner provided
Without an order from the city engineer the defendants have no
right to remove the snow and ice from the street. If the defend-
ants do not perform the work properly and speedily, the engincer
may cause the work to be done and charge them with the cost.
If the engineer is of opinion that the snow and ice should be en-
tirely removed from the streets the company must do the work
or be liable for the expense of doing it.

No action will lie against the company for doing what th
legislature has authorised, if it be done without negligence.
although an action will lie for doing that which the legislature
has authorised, if it be done negligently : Geddis v. Bann Reservoir,
3 App. Cax. 430. Now the plaintiff bases her action upon a number
of alleged acts of negligence which 1 have already set forth in full.
The main contention rests upon the grounds contained in elausc~
a, b, e, i, j, which may be considered together. The claim is that
the accident was caused by there being a slippery ineline from the
main surface of the street to the rail, upon which incline the plain-
tiff slipped and fell. This incline was caused by the company
removing the snow from the tracks and spreading it upon the street,
and by vehicles pressing down the snow and forming a hard,
smooth surface, sloping towards the rails. But the company in
removing the snow and spreading it upon the rest of the street
was performing an obligation which it was authorised to perfori
and bound to perform under the hy-law, the contract and the
Act of the legislature. There is no evidence which shews that the
company acted negligently in doing the work. The portion of
the street where the aceident occeurred had been examined shortly
before the accident both by the servants of the company and of
the city who were charged with this duty and no negligent or
dangerous condition was discovered.

st
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The Winnipeg Electric R. Co. performs extremely important
serviees as a carrier of passengers.  The stoppage of its operations
for even a few hours in the basy part of a day would be attended
with great inconvenience and perhaps serious loss to persons re-
siding or having business in the City of Winnipeg. It would he
impossible to operate an eleetric trolley line, like that of the
defendants, without removing the snow from the tracks. The
legislative bargain between the city and the company took this
fact into consideration and made provisions to meet it in sub-
clause (f) of the by-law, while at the same time also guarding the
interests of the general public.  Persons using carriages or other
vehieles would, no doubt, be inconvenienced by the existence of
the car tracks and by the snow which might be swept from them
and thrown upon the rest of the street; but the overwhelming
preponderance of convenience in the use of the railway by the vast
majority of the citizens must justify the inconvenience caused to
the minority, provision being made to safeguard the interests of
the latter in so far as may be, without interfering with the opera-
tion of the railway. By the provision in the by-law, the duty of
keeping the portion of the streets occupied by the railway lines
and tracks clear of snow was imposed on the company. The snow
o removed was, in the absence of any contrary direction from the
city engineer, to be spread over the rest of the street so as to afford
an unobstructed passage-way for ecarringes and other vehicles,
The condition of the street where the accident occurred was satis-
factory to the officials of the city whose duty it was to see that the
streets were kept in proper condition.  No order had heen given
to the defendants to remove the snow or ice from the streets,

Clauses ¢. and d. of para. 5 of the statement of claim raise the
question of the safe or unsafe condition of the street where the
plaintiff attempted to board the car. Keeping the streets in repair
i* u duty imposed upon the city and upon the city alone. The
evidence does not shew that the place where the aceident took
place was noticeably more unsafe for pedestrians than the rest of
the street near by. The fact that the car stopped where it did was
not in itself a negligent act.

Clauses f and g. There was nothing in the evidence or in the
hy-law shewing that the defendants were guilty of any breach of
duty or of any aet of negligence in stopping the car where they did.
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Clause h. The evidence shews that the snow had been partly
removed from the 18 inches outside the rail, but that there was an
incline for a distance of about 4 ft. back from the rail to the rail.
The ordinary traffic on the street may have pushed some of the
snow back upon the 18 inch strip.  If the defendants had remove|
all the snow from the 18 inch strip the incline would have been
still more abrupt and the danger still greater to a person attempt-
ing to enter the car. The fact that part of the snow remained upon
the strip was not an act of negligence which either caused o
contributed to the injury.

The defendants’ Act of Incorporation, which embraces th
by-law of the city and makes it, in effect, a part of the Act, pro-
vides certain regulations as to the removal and disposal of snow
which are to be observed by the defendants. The language of
the Aect preseribes the extent of their obligation in that regunl
and when these regulations have been observed and complicd
with, there is no further duty imposed upon them and no furthe
responsibility to be implied. In support of this view, T wouldl
refer to the line of reasoning adopted in the case of Sharpness N
Docks, ete., Co. v. Attorney-General [1915], A.C. 654, at 661, 661
See also Grand Trunk R. Co. v. McKay, 34 Can. S.C.R. 81, and
Grand Trunk R. Co. v. Hainer, 36 Can. 8.C.R. 180; Moore «
Lambeth Waterworks Co., 17 Q.B.D. 462; approved in Gr. Cen. It
Co. v. Hewlett, [1916] 2 A.C. 511.

It was suggested that even if the company has fulfilled the ro-
quirements of the by-law and contract with the city, the removing
of the snow from the tracks and the spreading of it over the rest
of the street resulted in the formation of a dangerous slope leading
to the tracks, which created a nuisance by the existence of whicl
the accident was caused. I think there i ample authority for th
proposition that where statutory powers have been conferred in
respect of a public highway the exercise of these powers in accord-
ance with the provisions of the statute does not create a nuisanc
for which the donee of the powers is responsible in damages.

In Montreal v. Montreal Street R. Co., [1903] A.C. 482, the strect
railway had been constructed and was operated under a contract
with the city. By a clause in the contract the company was re-
quired under instructions from the city to keep its tracks clear of
ice and snow and the city might remove the whole or part of th




wen

npt-
pou

the
nro-
now
s of
and
L
het
mld
Ve
i
ind

38 D.L.R.| Domixion Law Reportrs.

ice and snow from any street on which ears were running, and the
company should be liable for a half of the cost thereof. There
does not appear to have been any statutory confirmation of the
contract. A dispute arose between the parties as to the interpre-
tation of the contract, the city claiming that the company was not
merely to keep the track clear of snow and ice but to remove from
the streets altogether the snow and ice eleared off its track. It
was held that the city council being bound, as the road authority,
to remove the ice and snow from the streets, the railway company,
having contracted with the city to keep its track free from ice and
snow, did not in the circumstances and in the absence of words
expressly or impliedly forbidding it, commit a nuisance by sweeping
their snow into the street. In giving the judgment of the Privy
Council, Lord Magnaghten distinguished the case of Ogston v.
Aberdeen District Tramways, [1897]) A.C. 111, in which it was held
that flooding the streets with briny slush injurious to horses’ feet
and piling snow from its track in ridges or lumps on the streets
constituted a nuisance. His Lordship said in part (p. 489):

It by no means follows, as indeed a careful perusal of the Seottish case will
shew, that what is a nuisance in Aberdeen would be a nuisance in Montreal.

Aberdeen winter snow is not permanent.  In Montreal it is, and the in-
ts ure invited, or at any rate permitted, to throw the snow which is an
inconvenience to them into the middle of the streets.  Be this as it may,
if the true construetion of the contraet be (as their Lordships think it is) that
the company is permitted by the street authority to elear the snow from its
truck by sweeping it into the street there ean be no room for the contention
that that operation is to be treated as a nuisance.

In the present case the defendants had not only a contract with
the city but actual legislative authority authorizing and binding
them to remove the snow from the tracks and spread it over the
rest of the street.

In Mader v. Halifax Electric Tramway Co., 37 N.S.R. 5406,
the Montreal Street Railway case, supra, was followed in an action
brought by a person who was injured by the upsetting of his sleigh,
owing to the act of the defendants in removing snow and ice from
their track and depositing the same on portions of the street

adjacent to the track. By its Act of incorporation the company
was empowered to remove snow and ice from its tracks, but in
such ease it should be the duty of the company to level the snow
and ice to a uniform depth under the direction of the city engineer.
It was held that the removal by the company of the snow and ice
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under the powers conferred on it and placing the same on othe
C.A portions of the street, was not to be treated as a nuisance for which
Frorr  the company was responsible in damages. An appeal from the
L R Judgment in this case to the Supreme Court of Canada was dis-
Erecrine  missed, but the appeal turned upon the fact that no specific negli-
i genee had been found by the jury and that a general finding of
Perdue LA pegligence was not sufficient.

In Moore v. Lambeth Water Works Co., already referred to, «
fire-plug had been lawfully fixed in a highway by the defendants.
Originally the top of the fire-plug had been level with the pavement
of the highway, but in congequence of the wearing away of the
highway, the fire-plug projected half an inch above the level of
the highway. The plaintiff while passing along the highway fell
over the fire-plug, and was hurt. It was held that, as the fire-plug
was in good repair, and had been lawfully fixed in the highway
no action by the plaintiff would lie against the defendants.

Moore v. Lambeth W. Co. has been applied and approved in
the very late decision of the House of Lords in Great Central R. (o
v. Hewlett, [1916]) 2 A.C. 511.

I think the plaintiff failed to shew any negligence on the part
of the defendants which eaused or contributed to the aceident o1
that they were in any way legally responsible for the injury she
sustained. I think the appeal should be allowed and the action

dismissed with costs,

i Haggart, 1A, Hacaart, J.A.:—This is an appeal from a verdiet given by a
‘l ot jury for the plaintiff for $4,000 and the judgment entered thercon
i Al by Metealfe, J.
i C. 51 of 58 & 59 Viet. is intituled An Act to Incorporate The
Hh $ Winnipeg Electric Street Railway Company and to Confirm
jib ':, By-law No. 543 of the City of Winnipeg, and to this Act arc
2 annexed 3 schedules “A", “B"” and “C"; Schedule “B" being
8 s LU B the agreement between the defendants and the City of Winnipeg
‘ bearing date June 14, 1892,

The question here is the construction of &, 2 of the Act, which
in part reads as follows:—

E——

And the contraet between the City of Winnipeg and the said Winnipes
Eleetrie Street Railway, bearing date the 4th day of June, 1802, a copy of
which is set forth as Schedule B, to this Act, is hereby confirmed and vali
dated to all intents and purposes as therein expressed.

And also of clause 3 (f) of the said schedule, which reads -

follows :—(See judgment of Perdue, J.A.)
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The statement of claim alleges negligence, but at the trial it
was claimed that, by reason of the foregoing legislation, a statutory
duty was imposed on the defendants; that they were guilty of a
breach of that duty and that the plaintiff could recover for any
damage sustained.

The simple confirmation and validating of this contraet
hetween the company and the city, I think, does not sustain the
plaintifi’s contention. It makes valid, establishes, makes firm
and gives legal foree to the contract set out in schedule B as un
agreement between the parties thereto.  There are no rights given
to anyone other than the parties to the agreement and no obliga-
tions imposed in favour of persons not partics.  No one outside
the contract has, by reason of this legislation, any right to sue.

Then, if there is proved here no actionable negligence, the
plaintiff eannot recover.

Kingston v. Kingston, etc., Electric B. Co., 25 A.R. (Ont.) 462,
was a case somewhat like the present.  The agreement between the
city and the railway company was like that in this case. That was
a suit by the eity to compel specific performance of certain duties
and to restrain the company from carrying out some of the duties
acknowledged by the company unless and until they carried it
out in toto. Moss, J.A., at p. 468, says:

The agreement between the parties, though ratified by an Aet of the legis-
luture, still remains a private contraet,
and he refers us to the remarks of Lord Watson in Davis v, Taff
Vale, ete., R. Co., [1895] A.C. 542, 552-3.

Although the facts were not as here, Johnston v. Consumers
Gias Co. of Toronto, [1898] A.C'. 447, throws some light on the way
that courts should interpret the documents that are before us in
the case at bar. In that case an Act of the legislature extended
the powers of the respondent company and certain duties and
obligations were imposed on it for the benefit of the company’s
customers, with a view to the reduction of the price of gas con-
tingent on the amount of surplus profits; but no pecuniary penalty
was imposed for default, and no right of action expressly given to
persons aggrieved. There was a provision, however, for the
accounts of the company being audited by direction of the mayor
of the eity, with whose assent the company was originally estab-
lished. Tt was held in that case that no individual customer has
a right of action against the company for non-compliance with
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the provisions of the Act. Such a right could only arise where
given by the Act, and especially so where the Act was in the nature
of a private legislative bargain and not one of public and general
poliey.

Mitchell v. Hamilton, 2 O.1L.R. 58. This was a case where there
was a similar provision in the agreement between the city and
street railway company as to taking care of the snow. The
company were obliged to remove the snow from the tracks in such
a manner as not to obstruet or render unsafe the free passage of
horses or other vehicles on the street. After a heavy snowfall
the company removed the snow from their tracks, the result
being that there was a bank of several inches on each side of the
track to the level of the snow-covered portions of the street.
In that case the action was brought against the ity for non-repuir
or obstruetion of the highway, and the company were brought into
the suit as third parties by the city, which elaimed to be indemni-
fied. There, on the agreement between the city and the railway
company, it was held that the railway company had not fulfilled
its obligation.

It is not necessary in the present case for us to consider whether
the city here would be liable in an action for obstrueting the high-
way. The provision here is for clearing the snow from between
the tracks and for the space of 18 inches on the outside of each
track. That was the obligation. The evidence shews that the
company fulfilled that obligation. They had no right to go out
on the street for a distance further than 18 inches, and 1 think
it was plainly the duty of the city, outside of that 18 inches
extending to the curb, to take care of the highway. The defend-
ant’s statutory obligations are satisfied by doing what is expressly
set forth in clause 3 (f) schedule B of the Aet, that is, “keeping
s0 much of the streets occupied by the said line of railway as may
be between the rails of every track and between the lines of every
double track and for the space of 18 inches on the outside of every
track cleared of snow and ice and other obstructions — the snow
andice to be spread over the balance of the street so as to afford
a safe and unobstructed passage-way for carriages and other
vehicles.”

There is nothing said as to foot passengers and there is no
evidence that the rest of the street was not safe for “carriages
and other vehicles.”
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here Again, while the car was standing, there is clear evidence
ture that it was impossible for the plaintiff to get within 18 inches of
reral the track. The overhang of the car and the width of the steps

would occupy double that distance, so that the plaintiff could not Wineimk
here get within about 3 feet of the track. ELECTRIC

Evuiorr

ul o If T am correct in the conclusions 1 have arrived at, then it X €0
The is not necessary to consider the other questions that were argued., Hesgart.JA.
wich I do not think the plaintiff has proved any actionable negligence.

e of ‘ There is no obligation expressly imposed upon either of the parties

rfall to the contract, nor are any rights given in favour of third parties.

sult I would allow the appeal.

the FuLLerron, J.A.-—This appeal is from a judgment in favour vulicrion, 1.4,
cet of the plaintiff for the sum of $4,000 damages entered pursuant to

pair the verdict of a jury in a trial before Metcalfe, J.

mto The elaim in the action is damages for personal injury suffered

mi- by the plaintiff through the alleged negligence of the defendant.

vay The plaintiff, who was a witness on her own behalf, stated that on

lled February 6, 1916, she and her daughter were at the corner of
Balmoral St. and Portage Ave., waiting for a west-bound Corydon

her car, that when the car came along it stopped a little west of its

gh- usual stopping place, that she walked west to where the car was

pen standing, and when she arrived opposite the door of the ear, but
wh : before she had reached up her hand to grasp the rail, she slipped
the and fell. The plaintiff’s daughter was the only witness called who

ot : saw the accident, and she corroborates her mother. She says her
ink :' mother was just in the act of stepping on the car when she slipped
hes 3 and fell. She also says that there was a very steep slant starting
ul- about 314 or 4 feet north of the north rail of the car track, and
sly running to the edge of the rail.
ng B. L. Deacon, who was called on behalf of the plaintiff, stated
that at the point where the accident occurred the snow was
“swept clean from the track, between the tracks, and swept back
sloping back to a ridge about four feet back, and it was eighteen
inches high.” He measured it by putting a rule in the centre of
the track, and looking across to the top of the ridge.
I gather from his evidence that the snow was swept clean from
the space between the rails, and that from a point immediately

outside the north rail to a point 4 feet west the snow sloped up to
a point 18 inches high, and that from that point to the north curb
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the road was level. Deacon further states that at the time ther
was a lot of automobile and jitney traffic on Portage Ave., that they
ran one wheel between the rails and the other on the incline in
order to keep out of the deep snow, and that the effect of the traffic
was to make the incline hard and slippery.

Some evidence was given by witnesses called on behalf of the
defendant to shew that the incline was not as great as sworn to by
Deacon, but assuming that the jury found, as they were entitled
to do, that the situation was as described by Deacon, let us con-
sider in what respect the defendant has been guilty of negligence
which would justify the verdict.

The defendant company was incorporated by e. 56 of the
statutes of Manitoba for the year 1802. By the enactment last
mentioned, by-law No. 543 of the City of Winnipeg was validated
and confirmed. This by-law gave to the promoters of defendant
company the right, which afterwards passed to defendant, to
construct and operate a street railway in the City of Winnipeg,
and preseribed the terms and conditions of such construction and
operation. 8. 34 of the Aet provides as follows:—

By-law No. 543 of the City of Winnipeg entitled. A By-law of the City of
Winnipeg Respeeting Eleetrie Street Railways, a copy of which by-law i<
schedule A" hereto, is hereby validated and confirmed in all respeets as if th
said by-law had been enacted by the legislature of this provinee; and the suid
company shall be entitled to all the franchises, powers, rights, and privileges
thereunder.

S. 1 of the by-law gives the right to construet and operate
subject to the terms, conditions and provisos thereinafter con-
tained. 8. (f) of 5. 3, deals with the removal and disposition of
snow, and reads as follows:—(See judgment of Perdue, J.A.)

Without the permission given by the statute, the defendants
would have no right whatever to interfere with the natural fall
of the snow. Whatever rights they have are given by sub-section
(f) above quoted.

Plaintiff contends that the snow and ice, which had accumulat-
ed on the space 18 inches outside the track, had not been removed

While the requirement of the statute is that defendant shall
keep the space between the rails and a distance 18 inches outsid«
cleared of snow, ice and other obstructions, it could never hav
been intended that all the snow and ice should be removed from
the 18 inches. If this were done, the result would be a perpendic-
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ular wall of snow on the 18 inch line which would render traffie
most unsafe.

The snow removed from the tracks and spread over the balance 1,00

of the street, together with the natural fall of snow on the balanece W 1\“ ,
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unless removed, necessarily make an incline towards the rail, ks
the angle of such incline, depending, of course, upon the amount Fullerion 1A,
of snow that hadfallen. By sub-s. (f) the engineer has authority

to direct that the snow be entirely removed from the streett

o but there is no evidence to shew that any such direction was ever
given by the engineer to the defendant.

At the conclusion of the plaintifi’s case, Mr. Laird on behalf
of the defendant made an application to the presiding judge to
have the case withdrawn from the jury on the ground that there
was no proof of negligence.

The only evidence offered by the plaintiff, from which negli-
genee could be possibly inferred, was in regard to the existence
of the incline.

If we were to hold the plaintiffi entitled to a verdiet on such
evidence, it would follow that anyone injured by slipping on the

the
last
wed
lant
, to
peg,
and

v ool
WS

"the incline need only prove the existence of the incline in order to
sail ‘ make a primd facie ease. 1 think such evidence entirvely insufficient
PRes

o support a verdict. Plaintiff alleges statutory negligence, and,

in order to succeed must give some evidence of failure on the part
ate ; "
of the defendants to comply with the statutory requirements.
on- g : . ;
] She might have shewn, for example, that the snow and ice removed
10
had not been properly spread over the balance of the street as

required by the statute thereby creating the dangerous incline.
The trial judge refused to withdraw the case from the jury,
and the defendants entered upon their defence.

nts
fall

ion — : g T
Their evidence was directed towards shéwing that they had

fulfilled all the requirements of the statute. There is nothing in
the evidence of the defendants’ witnesses which in any way
strengthens the plaintifi's case. On the contrary, the evidence
points strongly to the conclusion that the defendants had fulfilled
the statutory requirements.

I think the judge should have withdrawn the case from the
jury. T would allow the appeal and dismiss the action.

at-

Appeal allowed.
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MIZON v. POHORETZKY,

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclaren,
Magee, Hodgins and Ferguson, JJ.A. July 4, 1917.

Conrtraces (§ 1T E —285)—RESTRAINT OF TRADE—REASONABLENESS,

A perpetual injunction will be granted restraining the vendor of the
stock in trade and good will of a lmumu« from earrying on a business
of a similar kind in a city where in the circumstances of the case such
restraint seems numlmhl\ necessary to protect the interest of the
purchaser and is not injurious to the publie.

ArreAL from the judgment of Latchford, J., in an action to
restrain defendant from carrying on business and for breach of
covenant, Affirmed.

P, Shulman, for appellant.

J. Earl Lawson, for plaintiff.

The judgment of the Court was read by

MerepitH, C.J.0.:—This is an appeal by the defendent from
the judgment, dated the 19th April, 1917, which was directed to
be entered by Latchford, J., after the trial before him sitting
without a jury on the 3rd day of that month.

The respondent, on the 22nd August, 1916, purchased from
the appellant the stock in trade and goodwill of a grocery-store
which the appellant was carrying on at 493 Richmond street west,
Toronto, and a writing intended to evidence the bargain that had
been made was signed by the parties: by it the appellant agreed
not ““to open store in Toronto,” which 1 take to mean, to open a
grocery-store in Toronto.

Very soon after selling his business and receiving the purchase-
price, which included $300 for the goodwill, the appellant opened
a grocery-store in King street, a short distance away from the
premises on which he had carried on the business he had sold,
and to this store customers of the Richmond street store have
been attracted.

The action was brought to restrain the appellant from commit-
ting a breach of his agreement and to recover damages for the
breach that has been committed, and by the judgment in appeal
the appellant is perpetually restrained from “carrying on bus-
iness of a grocery similar to that of the plaintiff, in the pleadings
mentioned, in the city of Toronto,” and the appellant has been
ordered to pay $300 as damages for the breach of the agreement
of which he has been guilty.

It was contended by counsel for the appellant that the agree-
ment of the appellant is invalid, that it is too wide both as to time
and space, and that so wide a restriction upon the appellant’s
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right to carry on business was unnecessary for the protection of
the respondent in the enjoyment of the right he was intended to

enjoy as the purchaser of the business and its goodwill. Misos
i the The parties are Ruthenians, and it was conceded by the appel- l,o:;‘m_
'.,'::.‘1. lant’s counsel that people of that race prefer to deal with people  Erzxy

! the of their own race and usually do so. 1t was shewn that the local yeeqin.ci0.

business done at the Richmond street store was comparatively
small and that it had customers at points out of Toronto. In
other respects the evidence was meagre. There was nothing to
shew the number of Ruthenians who dwell in Toronto or whether
they are scattered over the city or live in particular districts.
There is a marked distinction, as to the nature and the extent
of the restriction that may be imposed, between cases such as
rom this, where the agreement is entered into by the vendor of a bus-
lto iness, and cases where the agreement is entered into by an employee
ing or servant, the limit of the restriction that may be imposed in
the latter class of case being much narrower than in the former:
‘om Herbert Morris Limited v. Saxelby, [1916] 1 A.C. 688.
ore The law applicable in the latter class of case has been con-
est, sidered recently by a Divisional Court in George Weston Limited
wd : v. Baird, 37 O.L.R. 514, 31 D.L.R. 730, where many of the cases
eed 5 are referred to and discussed.

1 to
h of

na ! Dealing with cases of the class first mentioned Lord Atkinson
! said in Herbert Morris Limited v. Saxelby: *“ These considerations

se- % in themselves differentiate, in my opinion, the case of the sale of
red é goodwill from the case of master and servant or employer and
the : employee. The vendor in the former case would in the absence
Id. ! of some restrictive covenant be entitled to set up in the same line
we of business as he seld in competition with the purchaser, though
he could not solicit his own old customers. The possibility of such

it- competition would necessarily 