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DOMINION LAW REPORTS
NORTHERN SHIRT Co. v. CHESTER E. CLARK.

(Annotated.)
Exchequer Court of Canada, Audctte, J. December 20, 1917.

Patents (§ II B—15)—Invention—Combinations.
The application of a well-known contrivance to an analngous purpose is

not invention and is not good ground for a patent.

T. J. Murray and E. K. Williams, for plaintiff.
Russel S. Smart, for defendant.
Ai dette, J.:—This is an action to impeach or annul patent of 

invention, No. 166,462, for “an alleged new and useful improve
ment in methods of producing overalls” granted to the defendant, 
who, by his statement in defence, avers the letters patent in ques
tion is valid and in full force and effect. Further, the patentee by 
way of counterclaim, alleges the plaintiff has infringed the said 
letters patent and concludes by asking that his patent lie declared 
good and valid, with the usual conclusions for damages, of an 
account of profits and for an injunction to restrain the plaintiff 
from mak ng, using or selling the invention claimed by the letters 
patent.

The defendant’s petition for the grant of the letters patent is 
dated June 5, 1915, and appears to have lieen received at the 
patent office on July 10, 1915.

The letters patent bears date December 7, 1915, and on 
February 20, 1917, the defendant filed, in the patent office, at 
Ottawa, a disclaimer alleging that
through mistake, accident or inadvertence, without any wilful intent to de
fraud or mislead the public, he has, in the specification, claimed that he was 
the inventor of a material or substantial part of the invention patented, of 
which lie was not the inventor, and to which he hail no legal right. 
Therefore disclaiming that part of the invention patented as 
claimed in claims 1, 2, 3, 4, 5, 6, and 7 of the specifications to the 
said letters patent.

The letters patent as they stand to-day are exclusive of the 
first 7 claims, and therefore arc in respect of the following claims:—

(8) The method of constructing the side ojicning in overalls between the 
front and back legs which consists in slitting the front leg and then applying 
a band on the edges of the slit.
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(9) The method of constructing the side opening in overalls between the 
front and back legs which consists in slitting the front leg in advance of tin* 
seam connecting the front and rear legs and then applying a protective band 
on the edges of the slit.

(10) The method of constructing the side ojaming in overalls between the 
front and back legs which consists in slitting the front leg in advance of the 
seam connecting the legs, applying inner and outer bands on the edges of the 
slit and finally sewing, in a single operation, the bands together and to the 
trouser legs by parallel rows of stitches.

(11) The method of constructing the side opening in overalls between the 
front and hack legs which consists in vertically slitting the front leg at tin- 
top in advance of the scam connecting the trouser legs, o|ieniiig up the slit 
to bring the edges thereof in a straight line, then applying a protecting band 
on the edges of the opened up slit and finally sewing the band to the edges of 
th<- slit.

(12) The method of constructing the side owning in overalls between tin- 
front and back legs which consists in vertically slitting the front leg at the 
top in advance of the seam connecting the trouser legs, o|>cning up the slit to 
bring the edges thereof in a straight line, applying an inner and an outer band 
on the opened up edges of the slit and finally sewing, in a single operation and 
with parallel rows of stitches, the edges of the bands together and to the edges 
of the slit.

(13) As a new article of manufacture, an overall having a side seam passing 
from top to bottom of the trouser leg and a side sin in advance of the seam.

(14) As a new article of manufacture, an overall having a side slit in ad
vance of the side seam connecting the front and back legs.

(15) As a new article of manufacture, an overall having the front and back 
legs connected by a side seam passing from top to bottom of the legs and 
provided, further, in the front legs and at the top with side slits.

(1(1) As a new article of manufacture, an overall having the front and back 
legs connected by a side seam passing from top to bottom of the legs and 
provided, further, at the top, with side slits located in advance of the leg seam 
and having the edges of the slit suitably bound with a protecting band.

The patentee testified that in the spring of 1914, he was called 
over to the office of the Eaton Co. Ltd., and shewn an overall, 
manufactured by a competitor in the trade, which carried a 
continuous side facing in the opening put on by a single needle 
machine, and was asked to duplicate the garment. He refused 
to duplicate this garment (a sample of which is marked as ex. 
No. 8) at the same price he was then selling his own overalls,— 
he believed some extra charge should be made as he thought it 
involved extra cost over and alxwe what he was manufacturing 
and selling his overalls at the time. From that time on, he says, 
“I tried to scheme out some way of overcoming the difficulty in 
cost of producing a garment with a continuous side facing on the 
side seam.” At that period he was not using the continuous side 
facing but a two-piece side facing tacked at the bottom of the 
vent, but not continuous clear across the l>ottom of the opening.
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He had not no far tried the operation of sewing the facing on 
the vent with a double needle machine, liecause he says, he thought 
it was impossible owing to the thickness of the cloth at the bottom 
of the opening, so he conceived the idea of moving the seam back 
one inch and leaving the opening in the same position as before— 
and that, is what is all through called a slit in advance of the seam, 
involving making—after the garment has !>een sewn from the 
bottom to the waist band—an opening or slit in the same place 
where the former opening and seam were—thus taking away the 
extra surplus thicknesses of cloth from the bottom of the opening.

In Septeml>er, 1914, he started manufacturing this alleged new 
garment as described in the patent. He filed in the patent office 
his petition for a patent on July 10, 1915, and obtained his letters 
patent on December 7, 1915.

On the other hand, sometime in January, 1915, witness Mc- 
Kelvie was approached by witness Foster, who was anxious to 
push his trade, and who endeavored to convince McKelvie to 
purchase some double needle machines. At the time the plaintiff 
was using a narrow gauge two needle machine in the manufacture 
of shirts, in sewing the facing on the slit of the cuff. Witness 
Foster represented to witness McKelvie that a saving would be 
accomplished by using a two needle machine of the proper gauge, 
in thereby making the operation at one time instead of twice 
on the back bund (that part disclaimed by the patentee) and on 
the continuous side facing, with a proper folder. On witness 
Foster representing that, with a double needle machine, the 
continuous band on the slit could lx? thus sewn in one operation,— 
witness McKelvie interjected, he thought the thickness of the 
material at the Ixrttom of the vent would not go through the 
folder. However witness Foster, who was familiar with the 
making of shirts, asked him to go down to the shirt department 
of their factory to demonstrate on a double needle machine which 
was in use in the factory for shirts. In thus experimenting on 
this machine they encountered difficulty in crossing over a seam 
on that machine. The folders were too close together (p. 89),— 
they being made that way for finer material, such as shirt material. 
He then took off two screws which held the folders, and inserted 
a piece of cardboard between them thus separating the folder a 
little more, and then ran the overall material through. He had
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thus relieved the folder which then allowed the material to pass, 
which it did not do before,—and regarding the facing, it was then 
suggested putting it off the seam, not directly upon the seam, but 
to one side or another, the same as a placket on a shirt—that is, 
having a seam and making a continuous facing. The witness 
further adds, it was because he was familiar with the manufacture 
of shirts he suggested it could be put forward or back of the seam, 
as in shirt sleeves.

Somewhere about in June, 1915, witness McKelvie went over 
to Minneapolis and bought two of those double needle machines 
and received them at Winnipeg some time in the following July, 
when he at once applied himself to the manufacture of overalls 
therewith. He first manufactured a two-seam overall, as ex. “ P,” 
with a continuous side piece put on the seam with a double needle 
machine.

Not Ix'ing satisfied with the first attempt on account of the 
thickness of the material, his second attempt was to run the seam 
up to the band, make an owning in front of the warn and in doing 
so really took the idea, as he says, from the shirts we were man
ufacturing.

Then in the third attempt, he ran the seam right up to the 
band and made a slit at the back of the seam,—when, however, 
he finally decided to place the slit in front of the seam. And in 
doing so, again he says, that idea of putting the slit other than on 
the seam, he obtained from the knowledge of what he had done on 
shirts following up witness Foster's suggestion.

Then the plaintiff liegan manufacturing, but without taking 
any patent and in the fall of 1915, in September or Octolier, the 
plaintiff received a notice similar to ex. “S,” advising them as 
follows :—
The Northern Shirt Co. September 2nd, 1915.

It has come to our not ice through reliable channels that some of the manu
facturers in Canada are contemplating manufacturing an overall similar to 
one we have marketed.

We take it that it is not their intention or desire to infringe our rights, 
and that you an; possibly not aware that we have protected our improved 
gannents by patent application.

We accordingly desire to advise you that it is our intention to protect 
ourselves in every way possible in this matter, and we trust that this advice 
may guide any manufacturer who contemplates copying our improved gar-

A copy of this letter was sent to Western King Mfg. Co.,
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Leadley Mfg. Co., Monarch Overall Co., Western Shirt & Overall 
Co., Canadian Shirt & Overall Co.

Following this notice the present action was instituted asking 
for the cancellation of the defendant’s patent as above set forth.

Under the Canadian Patent Act, s. 7, a patent may he granted 
to any person who has invented any new and useful art, machine, 
manufacture or composition of matter; or any new and useful 
improvement therein, which was not known or used by any other 
person before his invention thereof and which has not been in public 
use or sale with the consent or allowance of the inventor thereof, 
for more than one year previously to the application for the patent.

Therefore in so far as relating to the present case the subject 
matter of the letters patent must lx* a manufacture that must lx? 
new, useful and involving ingenuity of invention. There must be 
a new art. “The primary test of invention, ami the question as to 
whether there has been invention is one of fact in each case.”

And as was said in the British Vacuum ease, 39 R.P.C. 209, 
different minds may arrive at different conclusions on the point 
as to whether or not there has been invention. In the present 
case, however, we must enquire whether the alleged combination 
imply invention and whether the result therefrom has not been 
anticipated. Commercial success as contended in this case is not 
a test of invention, although it may be of usefulness. Can it be 
said that the patentee practically brought on a new result, even 
if his overall is compared with ex. 8 the one shewn him by Eaton 
& Co.? A more than doubtful matter.

Counsel for the defendant contends that the combination 
covered by the patent is compoeed of the three following ele
ments: 1. Continuous scam running from top to bottom of garment. 
2. Slit in advance of the seam. 3. Continuous facing put around 
slit.

All and each of these three devices, I may say, were old, and 
the question is whether this combination involved ingenuity of 
invention, and actually produced something that was new and 
involved invention.

When the patentee was examined the following evidence was 
adduced :—

When making some explanation he was asked:
Q. His Lordship:—You did not really change the pattern of the overall
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(No. 8) as it was turned out, but you did change what I may call the internal 
distribution of the seams? A. Yes.

Q. 1 Ils Lordship:—As it was bçfore, excepting the seams were in a difier- 
ent position? A. As it was before, excepting the seams were in a different 
position.

Therefore it is clear we had in the trade before the patent was ever 
thought of, a two-seam overall, like ex. No. 8, which carried a 
continuous side facing in the opening, but put on with a single 
needle machine. True it was not sewn with a two needle machine, 
but what of that. There was no slit in advance of the seam, but 
after all the practical result, with whatever difference or change 
there existed, resided only, as patentee himself states, in the 
internal distribution of the seams. Is it conceivable that one can 
claim ingenuity of invention for so changing the seam in a garment? 
Can there be invention after all if these devices claimed in the 
combination were old and that l>oth functions and result had 
all been used in other garments?

And what is the paramount feature of the overall, in common 
with ex. No. 8—what is its most beneficial feature, if not the 
continuous side facing which is not claimed by the patent and yet 
relied upon by counsel. The defendant put in the witness box a 
commercial traveller named Jamieson who was sidling the defend
ant's overalls covered by his patent,—and at p. 110 he is asked:—

Q. Just tell me your experience in the sale of that overall? A. Well, my 
experience was in selling the overall that the talking point of the overall, the 
thing that helped to sell it, was the continuous side facing on the overall. 
It was the talking point—perhaps it did not have anything to do with the 
wearing of it—but it helped to sell the overall. That has been my e\|>erience 
since I started to sell the overall.

Then at p. Ill, after detailing his success in so selling the over
all, he again says, that this very overall had to do with this success: 
“Because the continuous side facing on the overall was certainly 
a talking point for me ... I sold the goods on the strength 
of the continuous side facing.”

All of this evidence on behalf of the defendant again sets out 
that the conspicuous feature of the overall was the cotitinuous 
side facing which he was not formerly manufacturing, but 
which he had seen in ex. 8, shewn him by the Eaton Co., and which 
had been in existence and manufactured for years before the 
patent. The internal distribution of the seams had nothing to do 
with the selling and disposing of the goods; but it was the contin
uous side facing which is not part of any of the sul>sisting claims
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of the patent and which the defendant himself, when heard as a 
witness, declared he did not invent the continuous side facing and 
obviously enough since it was in evidence long More he obtained 
his patent.

That would therefore establish that what is claimed as con
stituting invention—such as the slit in advance of the scam- was 
not of any importance or ltenefit in the garment as a whole when 
placed on the market for sale, and again as a whole did not prac
tically produce a new result as distinguished from ex. No. 8, since 
that in shewing the merit of their product for the purposes of sale it 
was, as it had been established by the patentee’s evidence, relied 
upon the continuous side facing and not on the slit in advance of 
the seam, and if the merchants l>ought on the strength of the 
continuous side facing alone, how could one expect that the com
mon labourer buying an overall would look to the slit in advance 
of the seam? And after all comparing exs. 8 and E, both two-scam 
garments, with in one case the slit on the scam and with the other 
the slit in advance of the seam—do they not both effect the same 
purpose? The continuous side piece whether put on the slit with 
a single needle machine or with a double needle machine, effects 
the same purpose or the same function. That is, it reinforces the 
opening, the great and advantageous feature, the talking point 
for the sale of the garment. Both fulfilled the function as in the 
Pencil case. And a large sale of the product of a patented process 
is not in itself a proof of utility, Hatmaker v. Nathan, 34 R. of P. 
323. And the patentee really claims his patent is for a combina
tion in manufacture and the process of turning out the manufac
tured article.

However, it would appear the patentee claims, as another 
feature of his patent in his method of constructing an overall,—in 
fact as its principal object “the saving of time and laltour.” In 
his specification he says:—

The present invention is wholly directed towards a method of construct ion 
of overalls which has as its principal object the saving of time and labour 
which allows the overalls to be produced at less cost than has heretofore been 
possible. In carrying out my invention I make three distinct changes in the 
construction of the ordinary overall: (1) one being in connection with the side 
facing; (2) another being in connection with the attachment of the apron; 
(3) and the other in connection with the attachment of the back band. Here
tofore in sewing these parts, several operations have been required which 
rendered the construction expensive. With my method of construetion, the 
cost of assembling is cheapened.
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Taking into consideration that all that which is claimed by 
numbers 2nd and 3rd above recited, and all that is contained in 
claims 1 to 7, have been disclaimed, does not all that is claimed 
“in respect of what heretofore in sewing these parts, several oper
ations have been required which rendered the construction ex
pensive. With my method of construction the cost of a^embling 
is die as well as other claims made in the specification,
in respect of, when using the double needle machine, only one 
operation being required when a second operation was formerly 
required and others does it not equally apply as well to what 
has been disclaimed as to what is still claimed in the remaining 
claims? If so, then all of what has l>een disclaimed has necessarily 
been given to the public and could not again or still lie claimed in 
tin- remaining claims Nos. 8 to lb: Co)>eland4'hatter son Co. v. 
Caquette, 10 Can. Kx. 410, 38 Can. 8.C.R. 451. The disclaimer 
under the statute becomes part of the original s|x*cification 
(Patent Act, s. 25 (2)).

The patent is “ for an alleged new and useful improvement in 
the methods of producing overalls." Subsequent to the granting 
of the patent the patentee has disclaimed claims Nos. 1 to 7 
inclusively. The patentee now claims the product of his patent 
for the overall as the result of combining all the claims which are 
left. No one of the claims still remaining valid in the patent would 
by itself In- sufficient to produce the complete overall which is 
manifestly what the patentee is aiming at. The invention is the 
result of obtaining a complete overall by the process described in 
the patent. The case is something like Hunter v. Carrick, 10 A.R. 
(Ont.) 440, 452; 11 (’an. S.C.R. 300.

The patent is an indivisible grant and if some of the claims 
are incomplete, defective or bad, subject to the provisions of sec. 
20 of the Patent Act, the patent cannot In; sustained. Cropper v. 
Smith, 20 (’h.D. 700; Hunter v. Carrick, supra.

The method of producing overalls, as claimed by the patent, 
cannot lx* exclusively found within the four corners of any of the 
remaining claims of the patent. For instance, claims 0 and 10, 
standing by themselves, are absolutely invalid, they require other 
elements to be added to the construction in order to make an 
effective claim.

And this is not a case where the judicial discretion of the court 
should lx* used to discriminate as contemplated by s. 29.

^
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The fact of being enabled with a double needle machine to do 
in one operation what a one needle machine had to do in two, is 
no innovation. The advantage resulting in using the double 
needle machine and which consists in saving lalxiur and increases 
production is not new, it having been in use for over 35 years. 
And that very advantage which is claimed in respect of the re
maining claim was also claimed in respect of the disclaimed 
claims—and indeed, if any one could claim such advantage or 
benefit in its abstract operation, would it not Is* the inventor of 
the machine, instead of the one who is making use of the machine?

Moreover, it i> established by witness Jacob’s testimony that 
Mime years ago his company was manufacturing (ex. “A”) a one
r-cam overall with continuous side facing or band (a lining and an 
upper) sewn in one operation with a two needle machine, fed on 
the folders -and no claim, in the patent, is necessarily or speeific- 
nlly made for a two-seam overall, but it is for an overall generally.

It may also Ik* casually mentioned that plaintiff’s counsel, 
at the trial, pleaded insufficiency of the specification, contending 
that as the patentee testified it was impossible to produce the 
garment without possessing the art of cutting; that it was necessary 
to take an inch off one side and put it on the other; that it was 
necessary to move the seam back to get the slit in the vent where 
it was wanted; therefore, in other words, that that second process 
was not disclosed in the specification. That it was something 
which the patentee kept to himself, and that without which the 
patented garment could not bo manufactured. That as the mov
ing an inch back did not appear in the specification, an ordinary 
workman taking the specification, could not on the patentee’s 
own shewing, produce the garment that he claims he produced. 
In other words, the contention is no sufficient directions are given 
to obtain the descrilied result.

Coming now to the claim in respect of the slit in advance of 
the seam it is clear on the evidence Indore the court, it had l>een 
in use in garments such as shirts long prior to the patent in question 
in this case, and would have undoubtedly suggested itself to any 
housewife, or to any person of ordinary skill and knowledge of the 
subject, when encountering bulky thicknesses of cloth.

Referring to the evidence of David Hepton, heard on commis
sion, it will lie seen that he was a foreman cutter at Seiliert & Co.,
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in 1910 or 1911, and that witness, besides explaining the operation 
in respect of the continuous side facing, is very illuminating also 
on the question of the slit in advance of the seam, as he established 
clearly that while it was not in use in an overall, that it had been 
in full use with shirts.

The following parts of his testimony are very enlightening, 
vis. :—

Q. If you were going to cut the garment (ex. " 1C), could you use the 
patterns that have been used for garment (ex. ‘ I)”)? A. Y vs. Q. Would 
you have to make any change in the |mtterns to produce “E”? A. No. 
Only with the slit. The balance of the pattern would not be altered. Q. 
Just tell us what you would do with the slit, what change would be needed? 
A. There is no change whatever. The jMwket is merely moved forward; 
that is the jHicket at the corner of the o|icning. The seam in ex. “E” is run 
right up to the hand. (J. How would that affect the posit ion of the pocket? 
A. It would mean the advancing of the pocket in front of the seam. Q. Why 
was it advanced? A. It in the name un uned in shirt sleeves.

After staling the two needle machine could not be used in 
sewing the continuous side facing on the seam on account of the 
thickness of the cloth at the bottom of the owning, he is further 
asked :—

(j. As a practical cutter, taking the garment, ex. “I),” could you alter the 
|Misition of the slit so that it would o|xm off of and in advance of the seam 
without making any change in your pattern, except to move your pocket an 
inch op two necessary to bring it away from the seam? A. Yes, you can do 
that.

Q. Now, Mr. Kept cm, as a practical cutter if you came to apply the con
tinuous side piece on the seam with a two needle machine and found as you 
have stated that you would have too large a bulk of cloth, what would you 
do? A. I would have to do just as in ex. “E.” 1 could not advance it back 
on account of the seam living in the way of putting the hand in tho pocket. 
Q. Now you did a few moments ago. if I understand you correctly, refer to the 
opening in the sleeve of a shirt. Dock the owning in the sleeve of a shirt bear 
any similarity to the overall which we. arc now discussing?. A Nearly all shirts 
have the continuous band o|xming on the sleeve, (j. Just explain how you 
cut the sleeve of a shirt that has the continuous band on the seam? A. As 
a rule it is moved similar to ex. “E.” The ojaming in the sleeve is moved 
from the seam to wherever you care to put it, so as to bring the ojxjning 
on a line with the little finger.” Just as on ex. “F.”

(j. What is the objection to the piece coming where the ojiening is? A. 
It is on account of the. tiro needle operation on this continuous band on the open
ing. (j. Why could not the two needle operation be used on the continuous 
side piece on the o|>cning if the piece inserted came in at the same place? A. 
Because the material is too bulky. The continuous side piece is fed through 
folders and a seam would interfere with the flow of the material through the 
folder

From this, perhaps over-lengthy, extract, it appears clearly 
that there was nothing new, when the patentee applied for his
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patent in the operation of a slit in advance of the seam in sewing a 
eontinuous hand on the vent or any kind of opening in a garment. 
That the same proeess or operation had long been in use in the 
manufacture of such garments as shirts, and that what the patentee, 
a person as familiar with the manufacturing of shirts as with over
alls, has done was only to adopt without invention the old contriv
ance of a similar nature in the manufacture of overalls. The 
adaptation of an old function or contrivance to a new purpose is 
not invention—there is no subject matter when no ingenuity of 
invention has been exercised, Terrell, p. 38.

The same contrivance has also been in use for a number of 
years in the sewing of a placket on the front part of a shirt ; ami 
it is contended by witnesses it was also used in a petticoat, and 
this slit in advance of the seam also appears in solve of t la- American 
patents filed of record and more especially in ex. Y4.

The case of Abell v. McPherson, 17 Gr. 23, 18 (îr. 437, abund
antly confirms my views concerning the present patent The head- 
note in that case reads as follows:—

The plaintiff had obtained a patent for an improved gearing for driving the 
cylinder of threshing machines; ami the gearing was a considerable improve
ment; but, it appearing that the same gearing had been previously used for 
other machines, though no one had before applied it to a threshing machine 

it was held (affirming the decree of the Court below ) that tin* novelty was 
not sufficient under the statute to sustain a patent.

And using the very words of Mowat, V-C., in the conclusion of 
his judgment, it must be said that the use of the slit etc., in an 
overall, similar to that one on a shirt “is thus an old and well 
known contrivance, applied to an analagous purpose (on an overall 
instead of a shirt) and the settled rule is that such an application 
cannot be patented.”

Again in the case of Harwood v. G.N.R. Co., 11 H.L. ('as. 054, 
11 E.K. 1488, it was held that:—

A slight difference in the mode of application is not sufficient, i.nr will it 
be sufficient to take a well known mechanical contrivance and apply it to a 
subject to which it has not l>ecn hitherto applied.

The transfer of a known thing from one use to another, or to 
an analagous use is not a good ground for a patent. See also 
Hush v. Fox, 9 Ex. 651 ; and Brook v. Aston, 8 El. A: HI. 178. 120 
E.R. 178.

The saving of lalxmr and expense, and the production of a 
new and useful result cannot alone support a patent; there n u t
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be some “invention” was held in Waterou8 v. Bishop, 20 U.C.C.P. 
29.

And in the present case the conflicting evidence on the question 
of cost of manufacture could not be satisfactorily used in support 
of the patent. It would under the evidence be practically impos
able to ascertain which mode of manufacturing cost more. The 
placing of known contrivances to a use that is new, but nnalagous 
to the uses to which they had been previously put, without over
coming any fresh difficulty, is no invention. Be Martens' Bâtent, 

•‘11 R.P.C. 373; Layland v. Bold y & Sons, 30 It.P.C. 548.
There is no put cut able invention where the peculiar structure necessarily 

resulted from the fact that the patentee wanted to combine certain old ele
ments ami a person skilled in the art would naturally group the elements in 
the way the patentee adopted: Eagle Lock Co. v. Corbin Cabinet Lock Co., 64 
Fed. 11. 789

And there is no invention in applying to the making of undershirts a 
peculiar stitch and method of putting together already well known in the 
making «if canligan jackets: Dalby v. Lynes, 64 Fed. 11. 376.

Sec also Wisner v. Coulthard, 22 Can. S.C.R. 178; Carter v. 
Hamilton, 23 Can. S.C.R. 172; Nicholas on Patents, p. 23; Saxhy 
v. (Homester, 7 Q.B.D. 305; Beikman v. Therry, 14 R.P.C. 114, 
110; Penn v. Bibby, L.R. 2 Ch. App. 127; and Kemp v. Chown, 
7 Can. Ex. 300.

And in Blake v. San Francisco, 113 U.8.R. 082, Wood, J., 
delivering the opinion of the court, says:—

It is nettled, says Gray, J., that the application of an old process, or 
machine, to a similar or analogous subject, with no change in the manner of 
application, and no result substantially distinct in its nature, will not sustain a 
iraient, even if the new form of result has not been before contemplated.

1 have had the advantage in the course of the trial, at the 
request and in company of counsel for both parties, of visiting 
the plaintiff’s factory, and seeing and viewing the one needle 
machines, and two needle sewing machine and folders in question, 
and to witness the process of manufacturing the principal parts 
of overalls in question in this case.

Does not, in the result, the problem of this patent resume 
itself in manufacturing two-seam overalls with a continuous band, 
or side facing, sewn, with a double needle machine, on a slit in 
advance of the seam?

Two-seam overalls are old. The continuous band or side 
facing in an overall—one-seam and two-seam overalls is not new, 
nor is it claimed by this patent. The sewing of the continuous
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band with a two needle machine is an operation which might 
properly be the subject of a claim by the inventor of the sewing 
machine, but not, as far as I can see, by the one using the machine. 
Then there remains the slit in advance of the seam; but the slit 
in advance of the seam has been anticipated in shirts and other 
garments—though no one, so far as the evidence discloses, had 
applied it to an overall— and following the case of Abell v. McPher
son, supra, I am of the opinion that the novelty of using it on an 
overall did not evolve invention or ingenuity of invention and is 
not sufficient under the statute to sustain the patent. What the 
defendant did was to apply a well known contrivance to an an
alogous purpose—to an overall instead of to a shirt. Why then 
should, at this stage of the art, the public be deprived, by monopoly 
founded on unmeritorious grounds, of a device or contrivance well- 
known in the past, and for which none ever dreamt of asking a 
patent, and which, again repeating myself, any housewife or 
person of ordinary skill and know ledge of the subject would have 
readily solved.

The patent is made up of a group of well-known old devices 
and contrivances, the result of which had long l>een anticipated 
on analagous garments, and discloses no invention. No new re
sult is obtained from the patent, save perhaps the display of a 
function in an overall which was in existence in other garments 
before1 and was thus anticipated.

The mere carrying forward or the entended application of the 
original thought—the slit in advance of the seam—from a shirt 
to an overall, doing substantially the same thing in the same man
ner by*substantially the same means even with better results, is 
not such invention as will sustain a patent. The patent does not 
possess any element of invention. It does not involve, in any sense, 
a creative work of inventive faculty, which the patent laws are 
intended to encourage and reward. Hinks v. Safety Lighting Co., 
4 Ch.l). (i()7; Smith v. Nichols, 21 Wall. 118.

The patent, read with the disclaimer, disentangled and freed 
from the redundancy and repetitions of the specifications and 
claims, appears to me to be invalid for want of subject-matter, 
exercise of inventive faculties or ingenuity of invention; therefore 
the action is maintained with costs, the patent is declared void 
and of no effect and the counterclaim is dismissed with costs.
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Annotation. ANNOTATION.

By Russel 8. Smart, B.A., M.E., of the Ottawa Bar.

This rase turned principally on the question of invention which is a difficult 
one to determine.

The question of whether a given application or new use of an old contriv- 
ance is of such a character as to amount to invention is a familiar one to the

The mere application of an old contrivance to an analogous use without 
novelty in mode of application is not invention (Lo»h v. Hague (1838), 1 
W.P.C. 200; Kay v. Marshall (1841), 2 W.P.C. 71, 8 Cl. ami Kin. 245), and 
this may be so even if the commercial success is met with (Thermo», Ltd. v. 
Isola, Ltd. (1910), 27 ll.P.C. 388).

An old principle applied in a new way, however, or by new means may 
involve invention. (Proctor v. Hennis (1887), 36Ch.I). 740; Gadd v. Mayor 
etc., of ManchesUr (1892), 9 R.P.C. 516; Brook* v. Lam/dugh (1898), 15 R.V.C. 
33; ('asset (laid Extruding Co. v. Cyanide Cold Recovery Syndicate (1895), 
12 H.P.C. 232; Hush x.Fox (1856), 5 H.L.C. 707, 10 E.R. 1080, Harwood v. 
G.X.R. (1865), 11 H.L.C. 654, 35 L.J.Q.B. 27; Sidddl v. Pieters, Son» <<• Co. 
(18S8), 5 ll.P.C. 416; Curtis v. Platt (1863), 3 Ch.D. 135; LisUr v. 
leather (1858), 8 E. & B. 1001; Saxhy v. Clunes (1874), 43 L.J. Ex. 228; Dud
geon v. Thomson, 3 App. Cas. 34; S or dm felt v. Gardner (1884), 1 ll.P.C. 
61; Hocking v. Hocking (1888), 6 ll.P.C. 69 ILL.; Osram Lamp Works v. 
Z-Electric Lamp Co. (1912), 29 ll.P.C. 421.

Lindley, L.J., in Gadd v. Mayor, etc. of Manchester, su/tra, at p. 524, thus 
stall's the law:—

“ 1. A patent for the mere new use of a known contrivance, without any 
additional ingenuity in overcoming fresh difficulties, is bad, and cannot be 
sup|s»rted. If the new use involves no ingenuity, but is in manner and pur- 
pose analogous to the old use, although not quite the same, there is no in
vention: no manner of new manufacture within the meaning of the statute 
of James. 2. On the other hand, a patent for a new use of a known contriv
ance is good, and can Ik* sup|K>rtcd if the new use involves practical difficulties 
which the patentee has l>eon the first to see and overcome by some ingenuity 
of his own. An improved thing prodm-ed by a new and ingenious application 
of a known contrivance to an old thing, is a manner of new manufacture 
within the meaning of the statute.”

For other cases see Lane-Fox v. Kensington <1* Knighlsbridge Electric 
Lighting Co. (1892), 9 ll.P.C. 416; Losh v. Hague (1838), 1 W.P.C. 200; 
Kay v. Marshall (1841), 8 Cl. & Fin. 245; Ralston v. Smith (1865), 11 ILL. 
Cas. 223; Wills v. Dawson (1863), 1 New Rep. 234; Main v. Ashley <$• Co. 
(1911), 2H R.P.C 492: Tin rums Ltd. v. Isola Ltd. (1910), 27 RPC. 388; 
Crane v. Price (1842), 1 W.P.C. 393; Stepney Spare Motor Wheel Co. v. Hall 
(1911), 28 R.P.C. 381; Hritish Liquid Air Co. x. Hritish Oxygen Co. (1909), 
26 R.P.C. 509, ILL.; Blackett x. Dickson <t Mann (1909), 26 R.P.C. 120; 
Marconi v. Hritish Radio Telegraph Co. (1911), 28 R.P.C. 181.

The leading American case of Potts v. Creager, 155 U.S. 597, deals with 
the transfer of a device from one branch of industry to another as follows:—

“But where the alleged novelty consists in transferring a device from one 
branch of industry to another, the answer depends upon a variety of considéra-
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mins. In such caw** wo art* bound to enquire into the remoteness of relation- 
ship of the two industries, what alterations were necessary to adu|it the de
vice to its new use, and what the value of such adaptation has been to the 
new industry. If the new use In* analogous to the former one the court will 
undoubtedly be disjsised to construe the patent more strictly and to require 
clearer proof of the exercise of the inventive faculty in adapting it to the 
new use particularly if the device lie one of minor importance in its new field of 
usefulness. On the other hand, if the transfer Ik* to a branch of industry 
but remotely allied to the other, and the effect of such transfer has been to 
supersede other methods of doing the same work, the court will look with a 
less critical eye upon the mean* employed in making tin* transfer. Doubtless 
the patentee is entitled to every* use of which his invention is susceptible, 
whether such use Im* known or unknown to him, but the |M*rson who has 
taken his device and by improvements thereon has adapted it to a different 
industry, may also draw to himself the quality of inventor.” (See also 
l*t tixyhania v. Locomotive, 110 V.8. 4M); Aaronwi v. Electrical, 144 V.S. 11: 
F inker v. American, 71 Fed. .*>23: Loom Co. v. Higgins, 105 U.S. 580; Topi iff 
v. Topi iff, 145 V.S. 156; Sal tonal v. Interchange altle, 106 Fed. 693.)

In Bickncll v. Peterson (1897), 24 A.H. (Ont.) 427, it was held that the 
application to a new purpose of an old mechanical device out of the track of 
its former use and not in nature naturally likely to suggest itself to one skilled 
in tin* art was patentable. The case related to the application of rolling con
tact to an oil pump. Rolling contact was old but its use in a pmnp for th«* 
pur|kmc of avoiding friction was held to Ik* new.

This caw* was followed in II’oodward v. Oke (1906), 7 O.W.K. Shi. In 
the judgment it was stated, “No doubt the swivel is an old mechanical device, 
but the application to a new pur|Mise of an old mechanical device is patentable 
when the new application lies so much out of the track of its former use as 
not naturally to suggest itself to a |**rson turning his mind to the subject, 
but requires thought and et tidy.” Abell v. McPherson (1K70), 17 Cir. 23, 
( 1871), 18 (ir. 437) is to the same effect. In this case it was held that if the 
patentee's invention had never before been applied to the same class of mach
ines, but had been applied to other machines he can claim invention. (For 
Canadian authorities see also Mel dr urn v. Wilson (1901), 7 Can. Lx. 198; 
RtAland v. Fournur (1912), 4 D.L.R. 756).

In Penn v. Bibby (1866), L.R. 2 Ch. 127, 36 L.J. Ch. 455, the patent re
lated to “an improvement in the lH*arings ami brushes for the shafts of screw 
and submerged propellors."

It was objected against the patent that it was a case of mere analogous 
use of bearings known in connection with grindstones and water-wheels. 
Ixird Chelmsford, L.C., to whom there was an api**al for a new trial, in 
reference to the question of invention said ( L.R. 2 Ch. 135): “It was objected 
that the finding was erroneous, liecause the alleged invention was merely a 
new application of an old and well-known thing. It is very difficult to ex
tract any principle from the various décidons on this subject which can be 
applied with certainty to every case; nor indeed is it easy to reconcile them 
with each other. The criterion given by Lord Campbell in Brook v. Aston, K 
K.& B.478, 485, 120E.R. 178, has been frequently cited (as it was in the pres
ent argument), that a patent may Ik* valid for the application of an old 
invention to a new pur]MMc, but to make it valid there must Ik* some novelty 
in the application. I cannot help thinking that there must Ik- some inaccuracy

Annotation.



16 Dominion Law Reports. (38 D.L.R.

Annotation, in his Lordship’s words, because according to the proposition, as he stated it, 
if the invention be applied to a new purpose, there cannot hut be some novelty 
in the application.

In every cast1 of this description one main consideration seems to lx* 
whether the new application lies so much out of the track of the fonner ma
ns not» naturally to suggest itself to a person turning his mind to the sub
ject-, but to require some application of thought and study. Now, strictly 
applying this test to the present case, it ap|H-ars to me impossible to say that 
the patented invention is merely an application of an old thing to a new pttr-

Thomtton v. American Braided Wire Co. (1889), (i lt.P.C. 518, was a easi- 
near the bonier line, but the patent was upheld by the House of Lords on the 
ground that there was quite sufficient invention in the mode of application. 
Lord Ilerschell’s judgment contains the following passage (6 lt.P.C. 527): 
"It cannot lx- denied that both the prior patents to which 1 have referred 
afford some colour to the defendant’s contention that the patentee has done 
nothing more than apply a known substance in a manner and to a purpose 
analogous to that in and to which it had been already applied, and that the 
patent therefore cannot be supported. If I thought that the patentee had 
claimed the mere use of tubular sections of braided wire as a bustle, however 
fastened or secured, I should arrive at the conclusion that the defendants' 
contention was well founded, but 1 do not thus construe the specification. 
I have already stated that in my opinion it is the combination alone for 
which protection is sought, and that the method of fastening the ends by 
clamping plates is an essential part of that which is claimed. Taking this 
view of the patent, I think that, even with the state of knowledge which 
existed at the time the patent was applied for, some invention was required 
to produce the bustle claimed to be protected by it. All the learned judges 
in the Court of Apixud, although they arrived at the same conclusion, stated 
that they had done so with hesitation, and expressed the opinion that but 
little invention was requisite, and that the case was near the border line. 
I entirely agree, and have not been without doubt as to the proper decision 
to be arrived at.”

The effect of a disclaimer under s. 25 of the Valent Act has not been con
sidered very frequently by Canadian Courts. S. 25 reads:

25. Whenever, by any mistake, accident or inadvertence, and without any 
wilful intent to defraud or mislead the public, a patentee* has,—

(a) made his s|>ecifieution too broad, claiming more than that of which he 
or the |ierson through whom he claims was the first inventor; or,

(ib) in the s|>ecificat ion, claimed that he or the person through whom he 
claims was the first inventor of any material or substantial part of the in
vention patented, of which he was not the first inventor, ami to which he had 
no law ful right ;
the patentee may, on payment of the fee hereinafter provided, make dis
claimer of such parts as he does not claim to hold by virtue of the patent or the 
assignment t hereof.

2. Such disclaimer shall be in writing, and in duplicate, and shall lx* at
tested in the manner hereinbefore prescribed, in res|>ect of an application for a 
patent; one copy thereof shall be filed and recorded in the office of the Com
missioner, ami tin* other co[5y thereof shall be attached to the patent and made 
a part thereof by reference, and such disclaimer shall thereafter be taken and 
considered as part of the original s|x*cification.
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3. Such disclaimer shall not affect any action pending at the time of its 
being made, except in so far as relates to the question of unreasonable neglect 
or delay in making it.

4. In case of the death of the original patentee, or of his having assigned 
the patent, a like right shall vest in his legal representatives, any of whom may 
make disclaimer.

5. The patent shall thereafter be deemed good and valid for so much of 
the invention as is truly the invention of the disclaimant, and is not disclaimed, 
if it is a material and substantial part of the invention, and is definitely dis
tinguished from other parts claimed without right ; and the disclaimant shall 
be entitled to maintain an action or suit in respect of such part accordingly: 
R.S. c. 61, h. 24. .

The language of the Canadian statute follows that of the United States 
H.S. 41117. In Dunbar v. Myers, 114 U.S. 1K7 and 104, the Supreme Court of 
the United States points out that after disclaimer the “construction must la
the same as if such matter had never been included in the description of the 
invention, or the claims of the specification.” Authorities on this may also 
be found in Robertson on Patents, vol. II., p. 0, and Walker on Patents, 5th 
ed„ p. ‘JliS.

In Graham v. Earle, 82 Fed. Rep. 740, it was held that the deleted portion 
of the signification should not he referred to for the purpose of construction.

The Fnglish cases on this |>oint are to the same effect (George Hattersley <V 
Sons v. Georye Hodgson, 21 It.P.C. 517 and 524, affirmed in the House of 
Lords, 23 K.P.C. 102; see p. 204.) This case is referred to later in the case of 
Lake v. Hot ax Motor Accessories, 28 It.P.C. 532 ; see p. 538.

A disclaimer may go too far and defeat the patent. The subject-matter 
left after the disclaimer must possess patentable novelty. In Copeland- 
Chatter son v. Paquette (1006), 10 Can. Fx. 410, 38 Can. S.C.lt. 451. the claim 
sued on was held invalid as possessing no novelty over one which had been 
disclaimed.

The portion of the s|iecification disclaimed must be readily distinguishable 
from the remaining portion, so that there may be no ambiguity as to what is 
actually disclaimed and what is still left : (Tuck v. Ilramhill (1868), 6 Match. 
05; Electrical Accumulator Co. v. Julien Electric Co. (1880), 38 Fed. 134; 
Taylor v. Archer (1871), 8 Match. 318).

FARNELL v. PARKS.

Alberta Supreme Court, Ap/ktllatc Division, llarvey, C.J., Stuart, Heck and 
Walsh, JJ. November £8, 1917.

XVATBits (§ Il (i—25)—Surface water—Slough--Obstruction—Beaver 
dam.

An obstruction to the natural flow of a slough or surface water, by a 
beaver dam, may be rightfully removed by anyone interested, in order 
to restore the land to its original and natural conformation, unless 
another partv, relying on the continuance of the obstruction, had dealt 
with his land in such way that lie would be injured by the removal of 
the obstruction.

[Makmoecki v. Yackimyc, 34 D.L.R. 130, 10 A.L.R. 366, applied; see 
McCord v. Alltcrta <(• Great Watenrays (Alta ). 37 D.L.R. 13.)

Annotation.

ALTA.

2—38 D.L.B.
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Appeal by defendant from the judgment of Mahaffy, J., in an 
action for damages for Hooding the plaintiff's land hv obstructing 
the flow of water. Affirmed.

A. II. Russell, for appellant; I*. E. Uraham, for respondent.
Reck, .1.:—The plaintiff is the lessee from year to year of 

the n. w. quarter of section 4-38-28, w. 4 m. This n. w. quarter 
was taken up by one Clausen as a homestead alxmt 1807. He 
lived on it till about 12 years ago, and evidently became the 
patentee. The plaintiff is lessee from a successor in title of 
Clausen, who sold the quarter. The defendant is the owner of 
the n. e. quarter of the same section. He took it up as a home
stead in 1002 or 1003 and eventually became the patentee. He 
obtained entry by cancelling a previous entry of one Kuck.

A large “slough” covers portions of those 2 quarter sections 
and a portion of the south-west quarter of the same section. 
On the n. e. quarter—the defendant’s—there is a ridge of land 
called generically “a hogsback” and specifically “a beaver dam.” 
While Clausen was in occupation of the n. w. quarter, either as 
homesteader or patentee, and while Kuck still retained his entry 
as a homesteader for the n. e. quarter, Clausen, because his land 
was flooded so that he could not cut hay on it, broke through the 
hogsback or beaver dam at the lowest part by a short ditch which 
allowed the water to flow from his land easterly on to the n. e. 
quarter—then held by Kuck—who made no objection. The defend
ant says that the ditch through the ridge was there when ht; 
made his entry. Gehrke owns the s. e. quarter of the same section. 
He says that the ditch through the hogsback or beaver dam l>eing 
open, the water from the slough continues on the n. e. quarter 
—the defendant’s land—spreading out after a time so as to cover 
two or three acres, then narrowing again, then it comes on to 
his land (Gehrke’s) where as it kept spreading he cut a ditch 
“you can hardly call it a ditch properly ” which carries it to the 
road allowance on the cast and flows south and south-east to the 
river, a distance of about a mile and a half from the defendant’s 
land. The plaintiff says that from the hogsback or beaver dam 
south easterly there is a “natural creek” which runs down through 
a small hollow till it leaves the defendant’s farm, though it 
spreads out a little; “but it is a natural run clean through.”

Westerly and north-westerly of the slough in question art*
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4 other sloughs—two of which are partly on the plaintiff’s quarter, 
the other two lx*ing further west ; all these 4 sloughs <lrain into the 
slough in question. They represent a drainage of about a mile 
and a half liefore the slough in question is reached. But for the 
obstruction formed by the hogsback or beaver dam there would 
—the evidence satisfies me—have been natural drainage from all 
the five sloughs along natural depressions in the land through the 
plaintiff’s, the defendant’s, Gehrke’s and other lands to the river. 
It is not disputed that the water is all surface water.

The evidence respecting the character of the obstruction leads 
me to the conclusion that it was a beaver dam. The defendant 
at the trial was not prepared to express an opinion that it was not 
a lx*aver dam. One Willett, who lived on the north-west 
quarter of section 4—the plaintiff's land—as lessee 4 or 5 years 
ago, says that he would say it was a beaver dam; that beavers 
usually build their dams in the outlet of a creek to dam the water 
so as to raise the pond-—he had never seen them dam the inlet 
to a pond.

Gehrke talks of the obstruction only as a beaver dam or 
rather lie says that really there are two In-aver dams about 20 
yards apart, the first ont1—about 30 or 40 ft. from the slough - 
being smaller than the other; referring, 1 think, to the ridge as a 
whole, for he says that there was no opening in the second beaver 
dam, that between the 2 dams the water runs very slowly and is 
stayed, as I understand him, by the natural mud collected by the 
second dam. Nevertheless he says that the second dam is higher 
than the first by 4 or 5 inches which. I suppose, refers to its gen
eral formation; and not to the part over which the water flows 
—unless perhups in the distance of 20 yds. there is a fall of some
thing more than this difference; but from the evidence of Dawe, 
to which I refer later, I think Gehrke has reversed the order of 
the two lx»aver dams. He was probably looking at them from his 
own place towards which the water flows. At all events, Clausen 
says there is only one hogsback “worth mentioning.”

One Strong was on the land in question alxmt September, 
1910. He talks of the beaver dam. He says the water from the 
slough was running “over the dam and there was quite a cut 
in the middle where there was a strong stream running through 
iC the distance across the cut was from 14 to 18 inches; on the 
l®wer side then* was a little fall.”

ALTA.
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Beck, J.
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The defendant himself says in his examination for discovery 
“ It is a beaver dam; it was originally a beaver dam.”

Dawe, a civil engineer, says : “there is a dam which might 
be called a beaver dam." He says that the smaller dam is the 
first one. Either he or Gehrke has apparently reversed the order 
of the two dams. It seems, however, to he of no consequence. 
Heaver dams are not uncommon in this country and may be taken 
to be things of which farmers—at least in the more lately settled 
portions of the province—may lx.» expected to have a variety of 
knowledge.

Dawe says that “the natural depression occurs both above 
and below (the beaver dam) and would be the natural flow out 
of the slough if the lx»avor dam was not there.”

I am convinced by this and much other evidence that there 
was a natural depression forming a natural course for the flow 
of water both above and below the beaver dam; the defendant 
admits there was such a depression tielow and will not swear that 
there was not one above the dam. He admits that the natural 
course for the water to take is down through his farm on to 
Gehrke’s. Possibly he means only from the east of the lx»aver 
dam, but 1 think the evidence makes it clear that but for the 
obstruction caused by the l>eavcr dam it is the natural course for 
the flow of the water for all the 5 sloughs.

About 8 years ago the defendant put into the cut through 
the beaver dam a flume or l>ox culvert with a stop-board which 
he could raise or lower so as to regulate the flow of the water. 
Until shortly lx»fore the commencement of the action he seems 
to have regulated the flow of the water by this means so as not 
to dissatisfy the occupants of the land to the west ; but then he 
filled up the cut so as to prevent any flow whatever and so as to 
flood the plaintiff's hay land.

In Makouecki v. Yackimyc, 34 D.L.R. 130, 10 A.L.R. 366, 
this court decided that in this province the distinction between 
(1) permanent ponds and lakes, (2) flowing streams, and (3) 
surface water is to lx* maintained, adopting, in respect of surface 
water, what is known as the civil law rule as lieing probably in 
truth identical with the common law rule which subjects the 
owner of lower land to a servitude, obliging him to permit the 
natural flow of surface water from higher land along the natural
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sloughs, ravines and depressions upon the lower land towards 
its natural place of deposit; stating the proposition as follows:

“There is a elear distinction between a ‘ water-course * in the 
sense of a flouring stream with a definite channel with a distinct 
bed and distinct banks or edges formed by the water cutting 
the soil—in respect of which both upper and lower properties 
have certain riparian rights each against the other —and a water
course in the sense of surface water coming from rains and melting 
snow, it may l>e throughout a long distance and in large bodies, 
and not lx»ing diffused generally over the surface, but flowing in 
a definite channel provided by natural gullies or ravines or de
pressions, but in which when the water is not flowing there is no 
distinct bed nor at any time any cutting of the soil so as thus to 
mark the banks or edges of the channel ... in respect of 
which there would Ik* no riparian rights but, on the part of the 
proprietor through whose land the channel passed, the right to 
appropriate, if he wished, the whole of the water coming to him 
and, on the part of the other, the right to require the next lower 
proprietor to receive it in its natural channel ; the one is a case of a 
flowing stream, the other is a case of natural drainage.” (34
D.L.R. no.i

In addition to the cases specially discussed in that case, the 
cases of Todd v. County of York (Neb.) 60 L.U.A. 561 ; Baldwin 
v. Ohio Township, 67 L.R.A. 642,70Kan. 102; ami Aldrittv.Fleis- 
chauer (Neb.), 70 L.R.A. 301, and the notes thereto explain very 
fully the reasons for the rule we have laid down.

The decision of our court would exactly meet the present 
case were it not for the obstruction formed by the beaver dam. 
How does that affect the question? I think not at all. If the 
obstruction is a leaver dam, as I find it to be, it was an adven
titious obstruction, which, it seems to me, like any other obstruc
tion. coming upon the land and interfering with its natural 
conformation, however occasioned, could rightfully be removed 
by any one interested, so as to restore the land to its original 
natural conformation and this could be done at any time, unless 
perhaps where another party, relying on the continuance of the 
obstruction, had, while the party entitled to restore the obstruc
tion stood by, not objecting, dealt with his land in such a way that 
his land would l>e injured by the removal of the obstruction.

ALTA.
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If. for instance, the land had been heavily wooded, and as a result 
of fire and storm huge trees had fallen and blocked the natural 
flow of water, surely such an obstruction could be removed at any 
time subject to the restriction I have indicated.

If this is the correct view, as 1 think it plainly is, it is not neces
sary for the plaintiff to rely upon the acquiescence of Kuck the 
former homestead entrant for the lower land; nor on the fact 
that the defendant obtained his entry after the obstruction had 
been removed by the cutting of the ditch through it.

The trial judge has found the defendant liable for stopping up 
the ditch cut through the beaver dam and awarded him damages 
to the amount of $220 and enjoined the defendant from ob
structing the ditch. I see no reason for reducing the damages.

I would therefore dismiss the appeal with costs.
Harvey, C.J., and Walsh, J., concurred.
Stuart, J. (dissenting):—Of course I now accept, without 

question, the principle laid down by the majority of the court 
in Makowccki v. Yackimyc, 34 D.L.R. 130. But it does appear 
to me that to uphold the plaintiff’s claim in the present case we 
must not so much make an enormous extension of that principle 
and one which 1 find it very hard to justify but we must rather 
adopt a principle which is really not involved in that decision 
at all.

I can see no difference between the rights of the Crown as 
the owner of land and those of a private individual. If there 
is any difference it will generally be found to lx» in favour of the 
Crown. Clausen, who owned the north-west quarter of the 
section in question, trespassed upon his neighbour’s land and 
dug a ditch through a rise in the ground, the existence of which 
prevented water, which but for the existence of the rise, would 
flow off Clausen’s quarter through his neighbour's quarter and 
thence down to an outlet, from so flowing and thus drained his, 
Clausen’s, land. There is only vague evidence of a subsequent 
acquiescence in this by a homestead entrant. The neighbour's 
successor in title, the person who ultimately got the patent, 
filled up the ditch and Clausen’s successor in title, the plaintiff, 
complains. No one, I think, seriously suggests that merely 
liecause land belongs to the Crown, or as we often vaguely say 
“thegovernment,” a person is any more entitled to go upon it
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and do something which will result in convenience to himself A,< _•
than if the land belonged to a private individual. But the whole S. C.
case of the plaintiff rests upon the supposition that the embank- i- ahnell 

ment or "hogsback" was a beaver dam, that is, was originallv v-... . . * 1‘akks.
constructed by beavers. No one saw the beavers do it. or, so ----
far as the evidence shews, ever saw any beavers there. What "mr'•
( lausen did was a clean anil clear piece of cutting earth with the 
spade. The spadesfull of earth which he had thrown up were 
quite visible still. The ditch he cut was 3 or 4 ft. long anil over 
2 ft. wide.

Now. the whole case of the plaintiff must rest upon tin* theory 
that the very next day after (’lausen did this the owner of the 
land, whether the Crown or an individual, had no right to go and 
fill up the ditch; because if this could have l>een legally done the 
next day it could have l>eon legally done the next year and. there 
l>eing no easement acquirable by prescription in this province, 
the owner could have done it at any date.

1 confess I do not see why (’lausen had any right to do what 
lie did simply because in the opinion, or rather the mere guess, 
of the neighbours, the embankment or “hogsback" had lieen 
placed there by beavers. For all that appears in the evidence 
it may have been there for 1(H) years. I think it constituted part 
of the natural condition of the soil. If an adjoining land-owner 
has a right at common law to go upon his neighbour's land and 
cut through such a natural ridge he would also obviously have 
a right to cut through any ridge, however in the opinion of geolo
gists it may have been caused, which obstructed the otherwise 
natural How of water. Bars washed up by a stream in an earlier 
geological period or even more recently although now obviously 
forming part of the natural condition of the soil could also thus be 
removed by the neighbour. Indeed, any obstruction caused by 

Streams which swift or slow 
Draw down Aeonian hills and sow 
The dust of continents to lie 

could be so removed.
Indeed, there would not be much necessity for the Private 

Ditches Act if an adjoining land-owner can take the law into his 
own hands as Clausen did here. If the plaintiff succeeds to the 
rights of Clausen then surely the defendant succeeds to the right 
of the ( Town.
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It would apjx*;ir as if the results of the action of I leavers, 
even though occurring 100 years before, are not to lie c onsidered 
as the natural condition of the soil while the work of a man in 
very recent years is to Ik* taken us having that character.

In my opinion, the Crown, as owner, would have a right at 
any time to close* up this ditch and restore the soil to its natural 
condition, and the defendant who acquired title from the Crown 
and succeeded to its rights was entitled to do the same.

The Private Ditches Act was enacted for the very purpose of 
preventing such litigation as this and the plaintiff was the person 
who should have resorted to it as it constituted the only legal 
basis of action on his part.

I think the defendant had a right to restore the land to its 
natural condition, and for his own purposes to make a cut and 
fill it up again as often as he pleased as long as he backed no water 
upon his neighbour’s land which, in the natural condition of the 
soil, that is, with the ditch uncut, would pass away.

1 would allow the appeal with costs and dismiss the action 
with costs. A ppeal dinmiaxcd.

DUNHAM v. MARSDEN.

New Brunswick Supreme Court, Appeal Division, Ilazcn, C.J., White and 
(trimmer, JJ. November 23, 1917.

1. Pleading (§ VI—355)—Counterclaim—Denial of^—Waiver.
The necessity, under the practice rules, of pleading a denial to a 

counterclaim, failure of which operates as an admission of the allega
tions therein, except as to damages, will be deemed waived, if the 
defendant, without objection, proceeds to trial and offers evidence to 
substantiate the counterclaim.

[AVrr v. Burns, 9 N.B.R. 604, distinguished.]
2. New trial (5 II B—15)—For nominal damages.

A new trial will not be granted to enable a party to an action to 
recover nominal damages only.

Appeal by defendant from an order of the Judge of the York 
County Court refusing a new trial. Affirmed.

/\ J. Huyhex supported the appeal.
The judgment of the court was delivered by 
Hazen, C.J.:—This is an appeal from the judgment of the 

Judge of the York County Court, on the part of the defendant. 
The case was tried in April, 1910, when the jury rendered a verdict 
for the full amount of the respondent’s claim, less $28.30, 1icing 
two items of the appellant’s counterclaim.
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The action was brought to recover a balance of an account 
alleged to he due upon the sawing of certain logs which the appel
lant had hauled to the respondent’s mill in the Parish of South
ampton for that purpose. The respondent’s claim was for $102.07, 
and the jury found that this amount was due by the appellant, 
although the appellant denied that the amounts charged in the 
account were agreed upon for sawing, and claimed that they were 
not fair and reasonable, and that the lumber was not sawn accord
ing to contract. On this issue», however, the jury found for the 
re:-1tondent. The appellant also counterclaimed for $201, his 
counterclaim consisting of a charge» for 200 lbs. of beef at 8 cts. 
a lb.. $20.80, and for 3 clays’ work for himself and horse at $2.50 
a day, $7.50, which amounts were allowed him by the jury. He 
further claimed by his defence and counterclaim that it was agreed 
that the respondent should saw out the appellant's lumber into 
n ci chantable logs, and that the» logs sawn were not of merchantable 
quality, anel by reason of this breach of contract the appellant 
su:-taine»d damage to the amount of $35.50, being the loss of 50 cts. 
pe»r 1,000 on the sale of 71,000 lath. He also claimed by way of 
counterclaim anel set-off that he suffered damage by the re
spondent’s converting to his own use and wrongfully depriving 
him of wood anel slabs e»ff 200 hardwood logs, and of birch lumber 
sufficient te» cut out 8,000 ft. of luml»er and 5 cords of firewood, 
and soft lumber sufficient to cut out 98,000 of lath, amounting al
together to $227.50. A stay of posted was granted, and at a later 
date counsel for appellant moved before the Judge of the County 
( burt for a new trial, on the following grounds : I. Mis-dircction 
of the» juelge» in directing the jury to the effect that they could 
consider the items of the counterclaim as being denied and in 
dispute. 2. Refusal of the juelge to direct the jury to the effect 
that the items of the counterclaim were admitted with the ex
ception of the damages. 3. Improper admission of evidence. 
4. Verdict against evidence. 5. Verdict against the weight of 
evidence.

With regard to grounds 4 and 5, viz., that the verdict was 
against the weight of evidence, the judge stated that he was of 
opinion that such was the case, but as he submitted all issues in 
the case which were issues of fact, to the jury, and there was evi
dence to support their finding, he was not disposed to interfere
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with tin* conclusion which they had reached, and in this case I 
am of opinion he was right.

As to the third ground, the objection was as to the <sion 
of certain tally sheets which were offered in evidence l>v the re
spondent for the pur|x>se of proving the quantity of lumher that 
had gone through the mill. The judge ruled that they were prop
erly in evidence, and his ruling in this regard does not appear to 
have been very seriously disputed by the appellant in his state
ment of facts or in supporting the appeal before the court. The 
grounds mainly relied u|M>n by the ap|>cllant were the first and 
second, which in substance were that the judge should have directed 
the jury that the items of the counterclaim for breach of contract 
and conversion of the apjiellant’s gen ids by the respondent shoul l 
have been admitted in everything except as to the amount of 
damages, and this the judge refused to do, but left the whole 
matter to the decision of the jury. The facts are that after the 
appellant had filed his counterclaim the respondent did not reply 
thereto, but gave notice of trial and there was no reply to the 
counterclaim upon the records.

The counsel for the appellant claimed that the judge should 
have so directed under (). 19, r. 13, of the Judicature Act, which 
says that :—

Kvery allegation of fact in any pleading, not living a petition or summons, 
if not denied specifically or by necessary ion, or stated to be not
admitted in t he pleadings of the opposite party, shall be taken to be admitted, 
except as against an infant, lunatic or |iersoii of unsound mind not so found by 
inquisition.

The practice of the County Court in this respect was made to 
conform to that of the Supreme Court by c. 25 of the Acts of the 
Legislative Assembly, 1916. In further support of this the 
counsel cited the Annual Practice, 1917, at p. 355, quoting r. 13. 
which is in similar language to that just cited from the Judicature 
Act, and from the same work at p. 35b, where it is laid down that 
this rule does not apply to an omission to plead to damages, lb* 
further called the attention of the court to (). 21, r. 4, which 
provides that:—

No denial or defence shall lie necessary to damages claimed or their 
amount ; but they shall he deemed to be put in issue in all cases unless expressly 
admitted.

It is also laid down on p. 419, under <). 23 of the Annual Prac
tice, rr. 2 and 3, that :—

68

5214
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When replying t- a counterclaim tin- plaintiff must deal specifically with 
each allegation of fact of which lie does not admit the truth, except damages.

It is set forth in the ap|>cllantV factum that at the Host* of 
the ev <fence the counsel for upi>ellnnt asked the judge to charge 
the jury, that the counterclaim o upfsHunt, in tin* absence 
of any denial u the pleadings, was ailn itt«nl in everything except 
as to the amount of damages. 1'iom the |>erusal that 1 have made 
of the proecH^lings at tin* trial I cannot find that this request was 
made at any earlier stage. The judge refused this application 
liecause, as he states, notwithstanding the absence of such a plead
ing, the appellant's counsel endeavoured to sup|H»rt his counter
claim not only by direct evidence but by cross-examination of the 
plaintiff’s witnesses, thereby waiving, in his opinion, whatever 
advantage the conditions of the < gave him, and in con
sequence thereof he submitted all issues in the ease to the jury, 
who found as 1 have previously stated.

It was contended on liehalf of the ap|>ellant that there must 
Ik- an express waiver, that there was no evidence of any such 
express waiver in the present ease, and his counsel relied on the 
ease of Kerr v. Hums ( 18(>0), 9 N.B.R. (i()4, in support of his con
tention that the conclus on arrived at was not correct. In my 
opinion, that case is distinguishable from the one now ' " i* the 
court. A well-known lawyer in St. John brought an action against 
a client for a balance due him for costs as an attorney and for 
counsel fees in several suits at law and in equity. Under the 
statute, 3 James 1. c. 7, attorneys were required to deliver signed 
bills of cost to their clients, and it was contended,on Indialf of the 
plaintiff, that the fact that he had made out a bill-head “Lewis 
Burns to David S. Kerr, Dr.,” in his own handwriting, though not 
signed by him, and that a few days after these accounts were 
delivered he asked the defendant if he were satisfied with the bill 
anil he said that he was not, that the folios of the affidavits were 
too large, and that no other objection was made, < da
waiver of the defendant's right to plead that he had not received 
a signed bill of costs as required by the statute, and that as the 
defendant had W'aived his rights by making no objection on the 
ground that there was not a signal bill delivered when the account 
was handed to him and objecting only to the folios, it was held 
that as to a waiver by defendant of the provisions of the Act, 
there was no evidence of anv express waiver, and the court wit li
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out at all determining whether an express waiver might or might 
not have stopped the defendant from relying on an objection so 
waived, did not think the waiver of the provisions of an Act of 
Parliament could lx* presumed.

That case, however, it seems to me is not by any means on all 
fours with the one under consideration. In this case, the apixllant, 
after endeavouring to prove his counterclaim by direct evidence 
and cross-examination of respondent’s witnesses, waited until 
practically the last moment Ixfore raising the question as to his 
light to have the items of the counterclaim admitted, with the 
exception of the damages that should lx awarded. It is, therefore, 
difficult to see how his right could have been prejudiced. Had he 
taken the point at an earlier stage of the proceedings, the respond
ent might have Ixen permitted to amend on terms, or had the 
appellant desired to call further witnesses in support of the 
counterclaim it Mas evidently open to him to do so. Under all 
the circumstances of the case it is difficult to see how the appellant's 
rights were prejudiced, presuming the facts as stated in the judg
ment of the judge of the court Mow—and they arc not, as 1 
understand it, disputed by the appellant—arc correct, and I am 
of opinion, therefore, that the appeal should lx dismissed.

It was also claimed by the appellant’s counsel that all the 
evidence that was given in support of the counterclaim was 
necessary in order to determine the amount of damages to which 
he was entitled and that therefore by giving such evidence he 
cannot lx taken to have waived the admission upon the record 
arising from failure on the respondent’s part to deny the counter
claim. It is manifest, however, from the finding of the jury on 
the case as left to them by the judge, that if they had found a 
verdict for damages it would have been for a nominal amount, 
and the court will not grant a new trial to enable a party to a suit 
to recover nominal damages only.

It was stated when the case was heard before the court, though 
the fact does not appear from the case on appeal, as filed, that the 
jury found a verdict for the respondent for the full amount of his 
claim, viz., 8102.07, less the amount of 828.30, two items in the 
counterclaim which xverc allowed by the jury. This, I think, is 
not correct practice, and should lx corrected by having a verdict 
entered for the respondent for 8102.07, and a verdict for the appel-



38 D.L.R.) Dominion Law Reports. 29

lant on his counterclaim for $28.30, the respondent and appellant 
each lx*ing entitled to costs on their claim and counterclaim 
respectively.

There will he no costs of this appeal. Appeal dismissed.

GRAND TRUNK PACIFIC R. Co. v. B.C. EXPRESS Co.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 

Duff and Anglin, JJ. December 11, 1916.

Waters (6 I C—52)—Obstructing navigation—Bridge—Actionability.
The construction of a low level bridge across a navigable river, without 

providing necessary facilities for navigation, does not give rise to an 
action for wrongful obstruction to navigation, if, in fact, the bridge is not 
the real cause of non-user of the river for navigation.

[Note.—Leave to appeal to Privy Council granted, 30th July, 1917.]

Appeal from the judgment of the Court of Appeal for British 
Columbia, 27 D.L.K. 497, reversing the judgment of Clement, J., 
at the trial, by which the plaintiff's action was dismissed with 
costs. Reversed.

Before the institution of the present action in damages, an 
application was made, on behalf of the plaintiff company, for a 
mandatory injunction to compel the defendant company to cease 
obstructing the Fraser River, to remove the temporary bridge 
built across it and to make openings in two permanent steel 
bridges. This application for injunction was practically based 
on the same grounds as in the present action and was refused by 
Morrison, J., 20 B.C.R. 215.

D. L. McCarthy, K.C., and F. W. Tiffin, for appellant.
S. S. Taylor, K.C., for respondent.
Fitzpatrick, C.J.:—The claim for damages put forward by 

the plaintiff respondent here involves the consideration of two 
questions: (1) the right of the defendant appellant to obstruct, 
in the year 1913 and 1914, by the erection of a fixed low level 
steel bridge, the navigation of the Upper Fraser River at the 
place referred to in the fact urns as the Second Crossing Bridge ; 
(2) whether in fact the construction of the bridge at the Second 
Crossing in August, 1913, was the real cause of the non-user by 
the plaintiff respondent of the Upper Fraser.

At the trial the action was dismissed by Clement, J.
On appeal the plaintiff's claim was allowed except for the 

damages in respect of the year 1914; so that, we are concerned 
only with the claim for loss of the profits which might have been
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earned had the plaintiff’s steamer “B. C. Express” eontinucd to 
operate on the Upper Fraser beyond the second crossing bridge 
fluring the autumn of 1013.

The plans for the bridge in question were approved of by 
competent authority in May, 1012, subject to and upon tin- 
condition that
if at any time it is found that a passageway for steamboats is required the 
company (defendant) shall provide the same upon being directed so to do 
either by the Department of Publie Works for the Dominion of Canada or 
by the Board of Hailway Commissioners.
The foundations for the bridge were built and the steel for the 
substructure manufactured and ready for erection, when, on 
July 4, 1913, a letter was written by R. C. Desrochers, Secretary of 
the Department of Public Works, to say “that he is directed to 
require the company to kindly submit plans for the swing spans 
necessary to provide passageways for boats in tin- bridge.” Ap
parently no attention was paid to this request, the bridge was 
completed on the original plans approved by the Governor-in- 
Council, and trains were operated over the bridge, presumably 
with the consent of the Department and the Railway Board, 
in August, 1913, and the bridge has ever since been used by the 
railway company for the passage of its trains.

In these circumstances, it is difficult to say that the letter of 
July 4, 1913, was intended as a direction that the work on the 
bridge should not In- proceeded with until new plans for a swing 
span bridge had been submitted and approved of. The depart
ment could have prevented the operation of trains over the 
bridge at any time after construction and it no doubt would have 
exercised its power had the railway company built the bridge in 
defiance of a departmental order to the contrary. In any event 
the view 1 take of the second question makes it unnecessary for 
me to say more on this point.

Whether the plaintiff respondent’s steamer “B. C. Express” 
was prevented from navigating the waters of the Upper Fraser 
in the autumn of 1913, by reason of the construction of the second 
crossing bridge-, is, in my opinion, a question of fact, the deter
mination of which depends largely upon the weight to I*» given 
the evidence of the witnesses West and McCall, the representatives 
of the two companies, who chiefly directed their business operations 
at the time. The trial judge, who had Inith witnesses before him,
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tolL us, that the impression left on his mind by the oral testimony, 
which was confirmed by a careful reading of the extended notes 
of the evidence, was that the construction of the bridge was not 
the cause of the non-user of the Vppcr Fraser by the “It. ('. 
Fxpress." He also refers to the correspondence exchanged be
tween the representatives of the two companies at the time of 
the occurrences now in question and holds that those letters 
point to the conclusion “that the lowness of the water was ex
plicitly given at the time as the reason for withdrawing the boat 
to the lower run,” that is to tin- reaches of the Fraser River lielow 
Fort (ieorge. And to that extent McCall is corroborated. It 
is not even suggested anywhere in that correspondence that the 
company resjMmdent suffered any loss by reason of the con
struction of the bridge or that the company was in any
way to blame.

It also appears from the oral evidence that the Upper River 
was blocked by the * " * at the second crossing about August
31, 1913, and that lietwcen that date and September 20 following 
the depth of water was too low for the purpose of navigating a 
steamboat of the size and draught of the “B. C. Fxpress.” An
ticipating this change in the level of the water the boat was 
withdrawn from the Upper River and there is certainly nothing 
in the evidence, as I understand it, to justify the reversal of the 
trial judge’s finding that the respondent company “did not then 
intend to resume operations even if water conditions improved.” 
In a letter written by West, July 18, 1913, he says that
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the upper part of the river between Tête Jaune Gaelic ami Fort (ieorge is 
only navigable for about 2*2 to 3 months in the year ami when I was at the 
Cache the other day we had a large quantity of freight stored there for delivery 
to Fort George and it is doubtful if wo would be safe in accepting any more 

s for delivery this year.
Tête Jaune Cache was apparently the head of navigation at that 
time. In a letter written by Lesueur, accountant of the res
pondent company, of date September 11, 1913, he*says:

Owing to the Upper River having such a low stage of wab r we were 
compelled to take our steamer off and sin* is now operating between Soda 
Greek ami Fort George so that navigation on the Upper River is over for the 
remainder of the present season.

Moreover, prior to the blocking of the river by the 4>ridge 
the defendant’s railway line had been completed to mile 145 
B.C., a point below the bridge where temporary accommodation
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was provided to handle all freight from Tête Jaune Cache. It 
was more convenient for the respondent company to operate 
in conjunction with the railway at that point than to run the 
risks attendant on the navigation of the river al>ove at that 
season of the year.

West admits that this company had in contemplation that 
year the carriage Of freight by water “from the end of steel." 
i.e., from the point at which the railway could deliver the freight 
11 is complaint made at the trial was that the company refused to 
carry his freight below the second crossing bridge and this com
plaint is certainly not borne out by the evidence, and he is con
tradicted by McCall who is apparently believed by the trial 
judge who says “that there is not a hint that the defendant 
company was to blame.”

But the most striking commentary on West’s evidence is his 
own letter to Mr. Hinton, general passenger agent of the railway, 
written on Septemlier 27, 1913, when to West’s own knowledge 
the water in the Upper Fraser had risen again. In this letter he 
says that the steamboat service “from Fort Cïeorge to the ‘end of 
steel' has practically closed,” the “end of steel” then l>eing 
below the bridge, and he asks if arrangements can l>e made for 
the interchange of traffic for the next season. 'Fins is a curious 
letter to write if the railway was at this time causing the company 
so much damage by blocking the river or refusing to deliver 
freight at mile 145 B.C.

It is significant that in all the correspondence exchanged, no 
complaint is made of improper interference by the railway with 
the right of navigation, and, in my opinion, this omission strongly 
supports the evidence of the witnesses that there was practically 
no business to be done on the Upper Fraser after the removal of 
the l>ont to the run from Soda Creek to Fort (îeorge in August. 
The constant effort of the respondent company even during the 
autumn and winter of 1912 was to keep down the amount iff 
freight consigned to it at Tête Jaune Cache and they were in 
this so successful that after the steamer “B. C. Express” left 
Tête Jaune (’ache on its last return trip to Fort (ieorge there 
remained at the Cache only three carloads of freight and this wn> 
taken by rail to the end of steel below the bridge whence it was 
taken in August by l>oat. And thereafter there was no freight
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lying at Tête Jaunt* ('ache consigned to consignees in care of the 
plaintiff respondent. There was practically no other through 
freight offering and the local freight was a negligible quantity; 
it was a mere incident not a factor in the operations of the com
pany respondent. The freight coming in and consigned to the 
Fort (leorge District would naturally go to the end of steel where it 
could l>e more advantageously handled by respondent company 
as is not denied, hut no attempt was made to that end.

The contemporaneous record of events to be found in the 
correspondence together with the oral evidence taken at the 
trial convince me that the findings of the trial judge are right and 
should not have been interfered with by the Court of Appeal.

This appeal should In* allowed with costs.
Davies, J.:—This action was one brought to recover damages 

for loss of business and profits, etc., by the plaintiffs in the latter 
part of the year 1913 and the year 1914, owing to the construction 
by the railway company of a bridge known as the second crossing 
bridge across the Fraser River, without providing a passageway 
for steamboats and which bridge prevented the plaintiffs from 
carrying on their business as steamboat carriers on that river 
above and beyond the place where it was constructed.

The trial judge's finding dismissing the action for damages 
claimed during the navigating season of 1914 w as sustained by the 
Court of Appeal and no question arises here as to these alleged 
«lamages there having been no cross-appeal on that point.

The* trial judge found that he was 
unublc to find us a fact that the construction of the bridge ut mile 142 was 
the cause of the non-user of the Fraser above that |x>int by tin; plaintiff 
company after such constructing and that the essential element of causation 
had not been made out to his satisfaction or indeed at all.

He therefore dismissed the action.
The Court of Appeal, except with respect to that part of the 

judgment dismissing plaintiff's claim for 1914, set aside this 
judgment and directed a reference to ascertain the plaintiff’s 
«lamages for the season of 1913, caused by the construction of the 
bridge.

On the appeal to this court, Mr. McCarthy contended that 
the order of the Hoard of Railway Commissioners had duly 
authorize«l the construction of the bridge complained of and that 
the condition in that order making it
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subject to and upon the condition that if at any time it is found that a passage
way for steanihoats is required, the applicant company should provide the 
same u|M>n being directed to do so either by the Department of Public Works 
or by the Board.
implied as a condition precedent to requiring the company to 
provide a passageway for steamboats there should be some finding 
either judicial or quasi judicial by some competent authority 
such as the Hoard itself before the company could be legally 
directed to provide such passageway, and that no such finding 
had been had or made. That the direction or order of the De
partment of Public Works requiring such passageway for boats 
was not given to the company until more than a year after they 
had built their foundation work in accordance with the plans 
approved of and did not profess to be the result of any such 
finding as the order of the Hoard of Railway Commissioners 
authorizing the construction of the bridge contemplated but on 
the contrary was a letter from the Secretary of the Department of 
Public Works expressed in these words:

In view of the protests which have been received against the construction 
by the company of fixed bridges at mile 274 and mile 310 west of Wolf Creek. 
B.C., 1 am directed to state that it will be necessary for the company to 
provide passageways for boats in these bridges.

In the view, however, that I take of this case and the proper 
conclusion to be drawn from the evidence given at the trial, 
including the correspondence which passed between the officials 
of the litigants, 1 do not find it necessary to express any opinion 
upon the contention of the appellant above outlined and I men
tion it to shew that it has not been overlooked. 1 do not think 
there is any difference of opinion with respect to the legal right 
of the plaintiff company to recover damages if they had proved 
any to have been suffered by them and caused by the construction 
of the bridge complained of in the latter part of the season of 
1013.

The question before us is purely one of fact to be determined 
on the reading and consideration of the evidence and the cor
respondence.

After such reading and consideration, I have come to the 
same conclusion as that reached by the trial judge, Clement, ,)., 
and which I have above shortly epitomized. As that judge 
says:—

In the correspondence the lowness of the water was explicitly given at 
the time as the reason for withdrawing the (steamer) ,lB.(\ Kxpress” to the
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lower run, not a hint that the defendant company was in any way to blame, 
and the oral testimony has convinced me that the plaintiff company never 
intrndi-d to resume operations that season above the bridge at mile 142 and I 
cannot bring myself to find that they could have done so, even in the actual 
water conditions which afterwards developed.

In deference to the opinion of the learned judges of the Court 
of Appeal who reached a different conclusion, I have felt myself 
obliged to give the oral evidence and the correspondence the 
closest attention and study with the result 1 have stated.

1 cannot see however that any good would result from a stated 
analysis of this evidence and correspondence which in the nature 
of the case would be very lengthy. Suffice it to say that I entertain 
no reasonable doubt as to the correctness of my conclusions.

I would therefore allow' the appeal with costs in this court 
and in the Court of Appeal and would restore the judgment of the 
trial judge.

Idington, J.:—I have considered the ingenious construction 
sought by counsel for appellant to he put upon the order of the 
Board of Railway Commissioners for Canada, but am unable to 
adopt the same.

I think the words in question therein must mean if it is in 
fact “found that a passageway for steamboats is required” then 
the conditions of the order must be complied with and that tin* 
order as a whole must he held to have been conditional.

Apart from the ambiguous language used in the order it must 
be borne in mind that the Board had no jurisdiction to impose 
upon any navigable stream a barrier to the navigation thereof 
without the authority of the government.

Such is my interpretation and construction of the Railway 
Act and that the several provisions giving pow'ers to the Board 
designed to aid in the details to be adopted for the facilitating of 
crossing such streams by railways are all subservient to that 
paramount power entrusted to the (lovemor-in-Council relative 
to the ultimate decision of granting or refusing permission and 
the terms and compliance with the terms upon which such leave 
to cross may be granted. That never was given, but on the 
contrary, through the Department of Public Works, seems to 
have l>een withheld.

As in that view there was on the facts in evidence an infringe
ment of the respondent’s rights and a clear deprivation in one
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instance at least !>y reason of the conduct of the appellant s 
servants, of the respondent's rights, I fail to see why the action 
cannot be maintained. It is not open to us on this appeal to 
determine the matters in dispute further.

Much of the argument in the appellant’s factum designed to 
uphold the position that there was no infringement is much mon 
applicable to the question of the measure of the damages than 
to what is involved in the appeal.

If there were any <lamages in fact suffered, no matter how 
small, by reason of a legal wrong done, the appeal fails. It would, 
therefore, serve no good purpose for us to enter upon the many 
apparently cogent reasons put forward bearing upon the measure 
of damages. These reasons, of course, are properly put forward 
in order if possible to demonstrate that there was no damage 
suffered.

In my opinion they fall short of complete demonstration that 
there w as no damage in fact of any sort.

I agree in the reasoning of Galliher, J., relative to the main 
issue presented and need not repeat the same here.

The appeal should l>e dismissed with costs.
Duff, J.:—1 concur in the view of the trial judge that the 

claim for damages in respect of the interruption of navigation 
at mile 142 during the later season of high water in 1913, that is 
to say, from September 20 onward, must fail. The presence of the 
bridge, although it made navigation in fact possible, had nothing 
to do with the discontinuance by the respondents of their oper
ations alxivc mile 142. Before the recurrence in September of 
conditions making navigation possible above the site of the 
bridge the “B. C. Express” had been withdrawn for service 
elsewhere and I agree with the trial judge that she had been 
withdrawn with the settled intention on the part of the res
pondent company not “to resume operations that season above 
mile 142.” That interruption, therefore, however illegal, was not 
in the juridical sense the cause of any actual loss to the res
pondents.

Galliher, J., appears to suggest that the doctrine of Lyon v. 
Fi8herinonger8 Co., 1 App. Cas. 662, applies since he appears to 
assume there was an invasion of the rights of the respondents as 
riparian owners in virtue of their wharf and warehouse at Têt*
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Jaune Cache. Such riparian rights are rights incidental to pro
prietorship or rather perhaps rights of proprietorship, Km sit v. 
Great Eastern R. Co., 27 Ch.D. 122, at p. 133, Esquimalt Water 
Works v. Victoria, 12 B.C.U. 302, at 320 and 322, and invasion of 
them without legal justification or excuse gives rise to a right of 
action even in the absence of actual pecuniary loss. Such an 
invasion is in the fullest sense injuria. It appears to be suggested, 
as mentioned above, that the respondents have been wronged in 
respect of their riparian rights. With respect, that could not, I 
think, be sustained. There was an obstruction of the navigation 
of the river at “mile 142” and in that respect an interference with 
the public right; but there was not infringement of the private 
rights of the respondents incidental to the ownership or occupation 
of a property nearly 100 miles aw ay ; and the respondents could 
therefore only succeed by shewing that in consequence of the 
violation of the public right, they had suffered some loss peculiar 
to themselves. In this I agree with Clement, J., in holding that 
they have failed as I have said.

There is evidence, however, that during the continuance of 
the earlier season of navigation, that is, during the second half of 
August, the passage of the “B. C. Express” up the river was 
actually stopped—a trip to Tête Jaune Cache on which she was 
bound being actually prevented by the presence of a cable athwart 
the river at mile 142 which the appellants had placed there. 
My conclusion from the evidence is that the presence of this 
obstruction is proved and that there is sufficient evidence of 
actual loss in consequence of it to establish a right of action. 
If the appeal were to lie disposed of in accordance with my 
notions I should direct a reference to ascertain the amount of 
damages properly awardable in reparation for this interference 
with nwpondents in their use of the river.

The view just expressed involves, of course, a decision against 
the appellants of the point raised by McCarthy’s contention that 
the appellants are not chargeable with illegality but that their act 
in constructing the bridge as and where they did, was done strictly 
under the sanction of law, and that point must l>e briefly noticed.

The relevant statutory provision is s. 233 of the Railway Act. 
eh. 37, R.8.C.

The approval of the Govemor-in-Council is expressed in an
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order-in-council dated May 8, 1912, by which the appellant’s 
plans for the construction of their bridge are
approved subject to the condition that should it be found tit any time that 
passageways are required in these bridges for steamboats the company shall 
provide the said passageways upon being requested to do so by the Depart
ment of Public Works.

The order of the Board of Railway Commissioners authorizing 
the construction of the bridge is dated April 4, 1912, and the 
grant of authority is declared to lie “subject to and upon the 
condition that if at any time it is found that a passageway for 
steamboats is required the applicant company shall provide the 
same, being directed to do so either by the Department of Public 
Works for the Dominion of Canada or the Board.” On July 4. 
1913, the Department of Public Works directed that a swing span 
should be provided to meet the requirements of navigation but 
the company proceeded with the construction of a low level 
bridge in accordance with the plans previously approved (by tin- 
order of May 8, 1912), making no such provision, and the river 
seems to have been closed as a consequence of this about August 
24, 1913.

At the time the notice of the Department’s demand was 
received nothing had been done to obstruct navigation of the 
river, although much had of course been done in making and 
assembling parts. I think the direction of the Department does 
come within the four comers of the power reserved by the con
dition.

McCarthy argued that the condition required a “finding” by 
the Board of Railway Commissioners before becoming operative.

The argument is worthy of serious examination because» the 
power reserved did not cease to be exerciseable upon the erection 
of the bridge; and indeed it must have been evident, if the matter 
was considered, that the exercise of it even before the erection of 
the bridge might prove costly and burthensome for the railway 
company, and we should naturally expeet to find the decision of 
such a question hedged about by those guarantees which are 
usually afforded by a judicial inquiry.

Unfortunately, the condition contemplates action by either 
the Department of Public Works or the Board; and in the case 
of the Department it is too clear that it is to act as an adminis
trative department and it seems impossible to escape the con-
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elusion that the question is left to the Department as a question 
of policy. If the Department had refused a hearing to the rail
way company a different question might have arisen.

Such a condition s<-ems to l>e within the authority of the 
Hoard under see. 233 (3-a); and at all events there can Ik* no 
doubt of the power of the (îovernor-in-( ouneil to exact such a 
condition in approving plans under sec. 233 (a). The stipulation 
once entered into gives rise to an obligation on the part of the 
railway company enforceable by the Crown on Iwhalf of the 
public and when not performed, and private loss is suffered in 
consequence of non-performance, to a right of action for repara
tion. Her v. Inhabitant* of Kent, 13 hast 220; Hex v. Inhabitant* 
of Hart* of Lindsey, 14 Last 317; Hex v. Kerri son, 3 M. S. 536, 
Hey. v. Ely, 15 Q.B. 827; Hertfordshire County ('ouneil v. Créât 
Eastern H. ('a.. [1909] 2 K.B. 403; Hex v. Westuntod, 7 Bing. 1, at 
92; Mayor of Lyme Hegi* v. Henley, 2 Cl. F. 331, at 355.

The judgment under appeal ought, therefore, in my opinion, 
to Ik* varied by directing a reference as to damages in respect of 
the actual obstruction caused by the cable placed across the 
river in August, but subject to that, dismissed.

Anglin, .1.:—McCarthy, appearing for the appellants, pre
sented to us a view of the order of the Board of Hailway Com
missioners, under which the bridge in question was constructed, 
which was not submitted to the provincial courts. Apart from 
the objection to its being entertained baaed upon that fact, I 
cannot agree with McCarthy’s contention that, on the proper 
construction of the order of the Board, it was necessary, ls*fore a 
request binding on the company to provide a passageway in its 
bridge could be validly made by the Department of Public 
Works, that there should Ik* a finding by the Board of Railway 
( 'ommissioners that such a passage was necessary. As I read 
the order the request might Ik* validly made at any time either 
by the Board itself or by the Department of Public Works upon 
its appearing to either of them that a passageway was required.

Moreover, the approval of the plans for the bridge by the 
Covemor-in-Council, prescril>ed by s. 233 of the Railway Act, 
was expressly made subject to the condition that the company 
should furnish passageways for boats upon being requested to do 
so by the Department of Public Works if it should Ik* found at
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tiny lime that such passageways were required. The Depart
ment hating notified the company before the bridge in question 
was constructed that it would lx* necessary for it to provide a 
passageway for lioats, the placing of a bridge across the river 
.. .lout such a passageway and so constructed that it caused an 
obstruction to mitigation in contravention of s. 230 of the Rail
way Act was, in my opinion, unlawful and rendered the company 
liable for any actual damages sustained by the plaintiffs such as 
would supixjrt a private action in respect of a public nuisance.

On the other hand, however, after carefully considering all 
the evidence, particularly the correspondence read in the light 
of the oral testimony, 1 think the conclusions reached by the trial 
judge “that the plaintiff company never intended to resume 
operations that season (i.e., in 1913) above the bridge at mile 
142,” and would not “have done so even in the actual water 
conditions which afterwards developed” were correct and should 
not have been disturbed. It is very significant that, although 
the alleged interruption to navigation took place in August, 1913, 
there appears to have been no complaint about it on the part of 
the plaintiffs until the following year. On the contrary, eorres- 
pondcnce between representatives of the parties in September, 
1913, appears to be inconsistent with an intention on the part 
of the plaintiffs to prefer a claim for damages in respect of inter
ruption of their business in that year.

On July 18, 1913, in answer to a request by the defendant 
company for information as to the plaintiff’s intentions with 
regard to the route in question in order to inform their repre
sentatives in the east as to the routing of freight, West, super
intendent of the plaintiff company, wrote

Under the difficult conditions which we have had to operate this summer 
we think it advisable not to advertise the route or encourage shipper» to send 
their goods by the Cache unless they are prepared to handle the same in 
scows from that i>oint to Fort George.

Earlier in the same letter he said
The upper part of the river between Tête Jaune ('ache and Fort Georg' 

is only navingablc for about 2'/g to 3 months in the year . . . and it is
doubtful if we would lie safe in accepting any more shipments for delivery 
this year.

Acting upon this information the defendant company notified 
its agents on July 30, that: “Until further notice we will decline 
to accept freight consigned to the B.O. Express Co. at Tête 
Jaune Cache for Fort George.”
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Though aware of this notice having been sent out the plaintiffs 
took no exception to it. On the evidence of Boucher, the plain
tiffs' agent at Tête Jaune Vache, 1 incline to think that, as a 
result, immediately before traffic was interrupted by the con
struction of the bridge they had only two loads of freight left 
above the bridge, one at Tête Jaune Cache, the other at mile 129. 
The latter they took away themselves on the day when traffic 
closed; the former was brought for them to a point below the 
bridge by the defendant company and was taken away by them. 
Any other freight which came to Tête Jaune that season was 
consigned, I should infer from Boucher’s evidence, for shipment 
to Fort George by scows. This evidence further strengthens 
the view taken by the trial judge that the plaintiffs had no inten
tion of resuming navigation of the route in question after the 
water conditions in August interrupted it.

On the whole case, while the plaintiffs may have sustained 
some injuria at the hands of the defendant», it appears to have 
been injuria sine damno. The making of a claim in respect of 
loss of business in 1913 would seem to have been an afterthought 
and action in respect of it would in all probability never have 
been taken had proceedings not been instituted in connection 
with the business of 1914, for which it has been held by the 
British Columbia courts that the plaintiffs have not an actionable 
claim.

1 would, for these reasons, allow this appeal with costs in 
this court and the Court of Appeal of British Columbia and 
would restore the judgment of the trj? i judge.

Appeal allowed.

ALLEN v. GRAY.
Saskatchewan Supreme Court, Neuiands, Biwood and McKay, JJ. November 

H, 1917.
Altkration ok instruments (I II1)—12)—Filling in rate or interest— 

Lien note.
f illing in a rate of interest in a lien note without the maker’s authority 

after it has been signed is a material alteration, and avoids the instru-

Appeal from the judgment of the trial judge in an action on 
a lien note. Reversed.

W\ A. Bey non, for appellant; L. McTaggart, for respondent.
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El wood, J.:—This is an action brought on a lien note. The 
trial judge in effect found that, after the note was signal, and 
without the defendant’s authority, there had been tilled in the 
words “eight per cent.” preceding the words “per annum after 
due till paid.” Judgment was given for the plaintiff on the lien 
note, and from this judgment the defendant appeals.

A number of questions were raised on the appeal, but, in 
view of the conclusion I have come to, it is only necessary that I 
should deal with one of these, namely, the effect of this alteration 
on the plaintiff’s right to sue on the note in question.

This whole question is dealt with very fully in the case of 
Suffell v. Hank of England, 9 (J.B.I). 555, 51 L.J. Q.B. 401.

In this case it was held that the alteration of a Bank of England 
note, by erasing the number upon it and substituting another, 
is a material alteration which avoids the instrument so that a 
bona fide holder for value cannot afterwards maintain an action 
upon such note.

It will be observed that the alteration in that case did not 
affect the contract of the bank, but, nevertheless, no action could 
be brought upon the instrument.

It does not seem to me that it can be successfully contended 
that the addition of the words complained of in the document in 
question in the present action do not affect, and materially affect. 
the contract between the parties. It contained a promise to pay 
interest after maturity at a rate greater, at any rate, than the 
maker of the note would have l>een compelled to pay had these 
words not been put in, and was, in my opinion, a material altera
tion. The effect of such an alteration, in view of what is held in 
Suffell v. Hank of England, supra, and in the various authorities 
referred to therein—to quote the words of Jessel, M.It.—“avoids 
it because it thereby ceases to be the same instrument.”

In my opinion, therefore, the appeal should be allowed with 
costs, and judgment entered for the defendant dismissing tin- 
plaintiff’s action with costs.

Nkwlandb, J.:—1 am doubtful that the trial judge came 
to the right conclusion on the facts, otherwise I concur.

McKay, J.:—I concur with the judgment of my brother 
El wood.

Appeal allowed.
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SCOWN v. HERALD PUBLISHING Co.

.4 liter I a Suvreitie Court, ApprUalr htrixion, Horny. C.J., Stuart, Hrrk unit 
Il 'aUh, JJ. S'w tut ht SO, 1917.

Libel and blander (| 1 -I) ‘Name. OF im HUSHKH and proprietor” OF 
NEWSPAPER.

The expression “Name of I he publisher and proprietor, " :»m used in 
h. 15 of I lie Lilx-1 and Slander Art, e. 12 of HUH (Alta.), contemplates 
only one natural or artificial |ierson, and means the name of the person 
who “publishes and owns” the newspa|>er.

Appeal from judgment of Ives J. in an action for libel. Reversed.
./, B. Barron, for plaint ill ; .1. L. Smith, for defendant.
Harvey, C.J.:—This is an appeal from Ives. J. The action 

is one for libel and the only question involved is whether the de
fendant has complied with the provisions of ». 15 of the Libel and 
Slander Act (c. 12 of 1913. 2nd Sess.) so as to be entitled to the 
protection of h. 7.

8. 15 provides that :—
no defendant shall lx* entitled to the lienefil of ss. 7 and 13 of this Act unless 
the name of the proprietor and publisher and address of publication is stated 
either at the head of the editorials or on the front page of the new»|iapvr.

8. 7 prohibits an action for libel in a newspaper until 
after a notice as presented has been served on the defendant and 
a sufficient time has elapsed for an apology to be printed which if 
done limits the liability of the defendant. 8. 13 limits the 
time within which the action may be begun to 3 months.

Now the purjiose of the information to be given appears quite 
clearly to be the furnishing to the person libelled of the means to 
enable him to move expeditiously in the assertion of his right of 
action.

What appeared in the defendant’s newspaper was the following 
at the head of the editorials:—

Tue Herald.
established IN83. Lvening and Weekly. Published at Calgary, 

Canada, by the Herald Publishing Company Lin i'ed.

It is admitted that the Herald Publishing Company i* owner 
as well as publisher of the paper and Mr. 8mith argues that as its 
name is stated in the proper place, though not stated as pro
prietor, the Act has been complied with because all it says is that 
the name shall be stated. If this view be correct the printing 
of the name “The Herald Printing Company” without more in 
any part of the front page of the paper would be a sufficient 
compliance with the section as to stating the name of the pub-

ALTA.

S. C.

Statement.

Harwy.CJ.
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Usher and proprietor but it would clearly give no information to 
anyone as to who might be the publisher and proprietor against 
whom an action could be brought. 1 think that the spirit and 
intention of the section could not thus be given effect to and that 
consequently it could not be considered that the section could 
be complied with in that way. The information required is who 
and where the publisher and proprietor may be and that can be 
given only by stating the fact rather than simply the name and place. 
It is urged by the plaintiff that Calgary, Canada, is not a sufficient 
statement of the place but that something more definite should 
be given. 1 am Unable to see that this fails to comply with the 
section. All that is required is the address, not the exact spot 
upon which one could put one's finger. No one surely could think 
that it means for instance, “room 20 on floor 10 of the Herald 
Block at such and such a number of such and such a street" and 
yet if what is given does not suffice I see no half-way house to the 
exact spot. We all know that in a city of any fair site there are 
directories from which the particular and exact addresses can be 
ascertained and a general address such as given is all that is neces
sary to enable a person to comply with the provisions of s. 7 in 
the giving of a notice.

The serious difficulty I have had is in deciding whether the 
information given as the name of the publisher is all the inform
ation contemplated by s. 15, and 1 have come to the conclusion 
that it is. It is to be noted that only one address is required and 
that is the address of publication, and that it is not the names 
of the publisher and the proprietor that are to be given but the 
name of the publisher and proprietor, in other words, one name 
only, from which 1 conclude that the section contemplates one 
natural or artificial person or partnership that is both publisher 
and proprietor. This is suggested by the fact, that only one ad
dress, vir., that of publication, is to be given. There seems no doubt 
that the proprietor is not necessarily the publisher of a newspaper, 
bu. on the other hand the publisher of the newspaper is the pro- 
priei îr of the business of publishing the paper and in that sense 
is necessarily the proprietor of the paper. Then we are using in 
this Act the word “newspaper" in two senses and we are dealing 
with the subject of libel which is something which must be pub
lished to create liability. The newsdealer or newsboy who disposes
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of a copy of the newspaper or the printer who sets it up and hands 
it in to someone else is a publisher of the libel and each particular 
sheet in which the libel is contained is a newspaper of which any
one who has become the purchaser is the owner or proprietor. 
Now it seems to need no argument for the conclusion that neither 
“publisher” nor “proprietor” is used in s. 15 with the latter 
meanings, but as neither word is defined in the Art it may well be 
that the two words are used for the purpose of more clearly 
indicating the person intended, since either word used alone 
might have a different meaning attached to it from the one in
tended. The section is the same as the one in the Ontario Act, 
the purpose being the same. It is to be observed that no obligation 
is imposed by the section but it points out something which if 
done will enure to the benefit of the person doing it. Having 
regard to it and to some of the other provisions there is room to 
doubt whether there is any defendant in contemplation other 
than the publisher of the paper, e.g., s. ?, limits the liability in 
the event of an apology being published. Now it is quite clear 
that no contributor or other person than the publisher could, 
without the publisher’s consent, publish such apology, certainly 
in the same newspaper, which is probably what is contemplated. 
In the Manitoba Act the obligation is imposed, subject to a 
penalty in case of default, and failure to publish the requisite 
information also deprives the publisher of all t>enefit of the Libel 
Act. What is required to be printed however is the “name, 
place of address and place of abode of ever)- printer and publisher 
an<l a description of the place where it is printed.”

Nothing is said about proprietor, but on the other hand it 
seems scarcely conceivable that it is intended that the paper 
should publish from day to day the name of each workman who is 
engaged in the printing of the paper. It seems more reasonable 
to think that the word printer is used to explain publisher, who is 
not simply one who publishes as a publisher of a libel but one who 
publishes a paper by causing it to be printed for distribution. 
Under the English Act, the information is given not by printing 
it in the newspaper but by filing a return which must shew “the 
names of all the proprietors, with their respective occupations, 
place of business (if any) and place of residence.”

The duty to make this return is imposed upon “the printers

ALTA.

8. C.

PrnLisHiN<i
Co.

Hsrvey, CJ.
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and publishers for the time lieing.” The Act defines “proprietor" 
but not “publisher.”

It is to Ih1 noted that these two Aets, which are different from 
ours, only require information as to one class of persons in each 
and it seems reasonable to suppose that it would be the same class 
of persons, but in one the class is called publishers and in the other 
proprietors. Whatever may be the conditions elsewhere, so far 
as has come within my experience in this country, the publishers 
and proprietors of newspapers are not different persona and our 
legislation is of course framed to meet our conditions. To construe 
therefore the expression, “name of the publisher and proprietor” 
as meaning the “name of the person who publishes ami owns” 
as one would do if one had no consideration for anything but 
ordinary rules of Lnglish appears to be in entire conformity with 
what one can gather from the Act to be its intention. If this is 
right, the stat ing the name of the publisher as is done in this east» 
is stating the name of the proprietor as well and the section has 
therefore in my opinion been complied with.

As the notice required by s. 7 was not given by the plaintiff, 
the defendant is entitled to take advantage of that fact and by 
the agreement between the parties the act ion is in that event to be 
dismissed with costs.

1 would therefore allow the appeal with costs and dismiss the 
action with costs.

Beck and Walsh, JJ., concurred.
Stuart, J. (dissenting):—I regret that I cannot concur in the 

opinion of the other members of the court in this case.
The word “publisher” means a person who does a certain act 

—it means an actor. The word “proprietor” means a person who 
own» property. I confess therefore to some difficulty in under
standing how the two words can be said to mean the same thing. 
They may, of course, cover the same person but that only means 
that the same person may occupy two capacities.

If 1 were presiding in court at a trial, and counsel asked a 
witness: “Will you state the name of the proprietor and pub
lisher of your paper?" and the witness replied:“The paper is 
published by John Smith”—1 should expect the counsel to ask 
further “ And who is the proprietor?” and 1 should not l>e content 
with the reply from the witness if he said, “ 1 have already answered
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that." 1 should certainly tell him that he had not done so and order 
him to answer the latter question.

So the legislature has ordered that in a newspaper, if certain 
benefits are to he enjoyed by it, the name of the proprietor and 
publisher should be stated. I cannot understand how it can lie 
said that, liecause the legislature apparently thought that in the 
usual ease these would be the same persons, and so made a loose 
use of words in putting the word “name" in the singular, there
fore they meant the same thing by the two words. It may Well 
he that the legislature thought that the two different things signi
fied bv the two words would meet in one person or company but 
it docs not billow that they did not intend that it should be stut<*d 
that that one person or company occupied the two capacities, that 
is, constituted the two different things signified by the word used. 
It seems to me to be too plain for argument that the defendant 
«lid not state the name of the proprietor of the paper in the notice 
published. This is one case in which we ought to assume that the 
legislature knew its own business and knew what it wanted to be 
stated. Ami the statement docs not say who is the proprietor of 
the newspaper as tin* legislature in simple words asked it to do.

I think the appeal should be dismissed with costs.
A ppenl al hired.

ALTA.

K. <’.
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LAMPEL v. BERGER. ONT.
Ontario Sufireme Court, Afulock, C.J. Kx„ Juin 40, 1917. ^ £>

Auknh A III—1»)—Alien enemy residino in neutral country—Specific
PERFORMANCE.

In reference to civil rights an “enemy" is a |>crson of any nationality 
residing and carrying on business in an enemy country; An Austro- 
Hungarian residing in a neutral country is entitled to sis-cific perform
ance of un agreement for sale of land, but th<- court will ini|Hnm«l the 
purchase money to prevent it being use«| to assist the enemy.

|Seo annotation 23 D.L.R. 375.|

Action for specific performance of a contract for the sale statement, 
and purchase of land.

M. K. Cowan, K.C., for the plaintiff.
A. 1. McKinley, for the defendant.
Mulock, C.J.Ex.:—This is an action for specific per- Muiook,c j.k«. 

formance of a contract, liearing date the 11th day of December, 
lVlti, whereby the defendant, owner of certain property in the 
city of Sarnia, in the Province of Ontario, agreed to sell the stune 
to one Peter CJlah, of that city, at the price of $1,450.
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Peter (Halt in fact purchased the property on belialf of the plain
tiff, and, hy instrument I tearing date the 2nd day of January, 
1917, assigned the contract to him.

The defendant is by birth a Hungarian. For some years he 
lias been and still is a resident of the State of Michigan, one of 
the United States of America, but has retained his nationality 
of an Austro-Hungarian, and thus at the date of the contract sued 
on was an alien enemy subject, resident in neutral territory 
Before completion of the contract, the plaintiff ascertained that 
the defendant had a wife and children resident in Hungary and 
was in the habit of remitting money to them ; and, being in doubt 
as to whether he might lawfully pay over the purchase-money to 
the defendant, instituted this action.

The defendant by his statement of defence admits that the 
contract in question is valid and binding and expresses his willing
ness to carry it out, provided he is paid the purchase-money. 
He also submits that the plaintiff should not have brought this 
action, but that his proper course was to have invoked the pro
visions of sec. 19 of the Privy Council's Consolidated Orders 
respecting Trading with the Knemy.

The defendant on his examination for discovery stated that it 
was his habit to send moneys every two months to his wife in 
Hungary for the support of herself and family, and that he in
tended to send to her a portion of the purchase-money in question.

At the trial, the defendant’s counsel contended that if the con
tract was binding the defendant was entitled to actual present 
payment to himself of the purchase-money; and, on my intimating 
that the Court might not adopt that view, but might suspend 
payment of the money until after the war, he argued that, if the 
defendant was not so entitled, then, because of the defendant 
being an alien enemy, the contract was void.

It apjiears to me that the contract may tie valid, but circum
stances may disentitle the defendant to payment during the war, 
and the first question to determine is, whether the contract en
tered into by the defendant was valid and binding.

The only ground for urging its invalidity is, that the defendant 
is by nationality an alien enemy subject. His residence and plan 
of business are, however, in the United States, which was a neutrei 
country at the time of the making of the contract, and now is an 
Ally of Great Britain.
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At this date no authority is needed in support of the general 
proposition of law that upon the declaration of war it became 
unlawful for any resident of Canada to trade with “the enemy.” 
Is the defendant, who is by nationality a Hungarian, but who, 
at the time of the making of the contract, and ever since, has resided 
and carried on business in the United States of America, an enemy 
in the sense* that he was incapable of entering into a binding 
contract with a resident of Canada? I think not.

ONT.

K.C.

Berger.

Mulock. CJ.Ei.

With reference to civil rights, “enemy” does not mean a 
person who is by nationality a subject of a nation with which 
His Majesty is at war, but a person, of whatever nationality, 
who resides or carries on business in enemy territory. Thus, a 
resident of Canada may trade with a person who is by birth a 
subject of (iermany, if the latter resides in Canada or in some neu
tral territory, but not if he resides or carries on business in enemy 
territory. Thus it would lie unlawful to trade with a British 
subject who resides or carries on business in Germany or in any 
other country with which His Majesty is at war. This prohibition 
of commercial intercourse is based on public policy, which aims 
at preventing trade or intercourse that by possibility may be 
to the advantage of the enemy or the disadvantage of His Ma
jesty’s Umpire.

In Janson v. Driefontein Consolidated Mines Limited, (1902] 
A.C. 484, Lord Lindley says, at pp. 505, 500: “But when con
sidering questions arising with an alien enemy, it is not the na
tionality of a person, but his place of business during the war, that 
is important. An Englishman carrying on business in an enemy’s 
country is treated as an alien enemy in considering the validity 
or invalidity of his commercial contracts: McConnell v. Hector 
(1802;, 3 B. & P. 113. Again, the subject of a State at war with 
this country, but who is carrying on business here or in a foreign 
neutral country, is not treated as an alien enemy; the validity of 
his contracts does not depend on his nationality, nor even on what 
is his real domicile, but on the place or places in which he carries 
on his business or businesses. ”

In Carter v. Freuder.berg, [1915] 1 K.B. 857, at p. 80S, Lord 
Heading, C.J., quotes with approval this view of Ixird Lindley, 
and states that the law prohibiting commercial intercourse with 
inhabitants of the enemy country is “grounded upon public

4—38 D.L.R.
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policy, which forbids the doing of acts that will lie or may lie In 
the advantage of the enemy State by increasing its capacity for 
prolonging hostilities in adding to the credit, money or goods, 
or other resourcesavailable to individuals in theenemy State. Trad
ing with a British subject or the subject of a neutral State carrying 
on business in the hostile territory is as much assistance to the 
alien enemy, as if it were with a subject of enemy nationality 
carrying on business in the enemy State, and, therefore, for the 
purpose of the enforcement of civil rights, they are equally treated 
as alien enemies. It is clear law that the test for this purpose is 
not nationality but the place of carrying on the business. . . 
When considering the enforcement of civil rights a person may be 
treated as the subject of an enemy State, notwithstanding that 
he is in fact a subject of the British Crown or of a neutral State 
Conversely a person may lie treated as a subject of the Crown 
notwithstanding that he is in fact the subject of an enemy State. " 

In Daimler Co. Limited v. Continental Tyre and Rubber Co. 
(Great Britain) Limited, [1916] 2 A.C. 307, at p. 319, I,ord Atkin
son says: “It is well established that trading with the most loyal 
British subject, if he lie resident in (lermany, would, during the 
present war, amount to trading with the enemy, and be a mis
demeanour if carried on without the consent of the Crown; the 
reason being that the fruits of his action result to a hostile country 
and so furnish resources against his own country. "

In the determination of the rights of the parties under the 
contract and assignment, the defendant, liccause of his residence 
in the United States, must lie regarded, for the time being, ns 
owing allegiance to that country, and not as lieing an alien enemy 
Thus he was as capable of making the contract as if, in addition 
to such residence, he had been a citizen of the United States by- 
birth or naturalisation. I therefore am of opinion that the con
tract is valid and binding, and that the plaintiff is entitled to 
have the same specifically performed.

As to the disposition of the purcliase-money : the defendant 
intends to send a portion of it (how much docs not appear) to his 
wife, who now resides in Hungary. When there, the amount 
remitted would iiecome part of the financial resources of that 
country, and would pro tanto aid the enemy. The plaintiff lias 
notice of the defendant's intention; and, were he, under the
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circumstances, to enable the defendant to carry out such in
tention by paying to him the purchase-money, he would be con
tributing to the capacity of the enemy to prolong the war. This 
he may not do. Further, he would be violating sec. 74, clause (i), 
of the Criminal Code, which declares that "assisting any public 
enemy at war with His Majesty in such war by any means what
soever” is treason. “Assisting,” irrespective of the intent, is 
the test of liability.

If the plaintiff was under contract to deliver to the defendant, 
say, a number of rifles paid for in advance, and, before delivery, 
learned that the defendant intended to send them to Hungary, 
it would, I think, admit of no doubt that in carrying out such a 
contract the plaintiff would be “assisting” the enemy, and the 
(iovemment would be justified in preventing such assistance by 
taking possession of the rifles and retaining them until the close 
of the war.

The same reasoning applies to the money in question, and it is 
the duty of the Court, which represents His Majesty, actively to 
intervene by impounding the money and retaining the same in 
Court to the credit of the defendant until after the war.

My attention was directed to clause (3) of sec. 3 of the Con
solidated Orders respecting Trading with the Enemy as covering 
this case. But I do not think it does. That sub-section applies 
only where a person having control of money deals with it for the 
purpose of enabling the enemy to obtain it. There is no evi
dence that the plaintiff desires to pay the money to the defendant 
in order to enable the enemy to obtain it.

The defendant’s counsel also contended that, under see. 19 
of the Consolidated Orders, it was competent for the Secretary 
of State to cancel the contract, and that the plaintiff should have 
moved under that section. The section applies only to a case 
where business is being carried en in Canada for the lienefit of 
or under the control of enemy subjects, and where the Secretary 
of State has made such an order as is contemplated by sec. 17.*

fjtate
_____ ,________ ______ „ _,_____ _________  ______implement.

Proclamations, Orders in Council, and Documents relating to the Euroiiean 
War” (1917), p. 1568.

Section 2 of the Consolidated Orders provides that “any person who 
during the present war trades or attempts to trade . . . with the enemy, 
within the meaning of these orders, shall be guilty of an offence.”

ONT.
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It cannot lie said that a shoemaker residing in the State of 
Michigan, who lias one isolated transaction, namely, the sale of a 
property in Canada, is carrying on business in Canada.

Kurt her, t he Secretary of State lias made no order under sec. 17.
For each of these reasons, the Secretary of State has no power 

to cancel the contract in question.
My judgment is, that the plaintiff is entitled to specific per

formance of the contract and the costs of the action. The pur
chase-money, after deduction of the plaintiff’s costs, to be paid 
into Court to the credit of the defendant until after the war or 
until further order of the Court.

Section 3 declares that certain matters set forth constitute trading with 
the enemy; ami clause (3) is: “Dealing or attempting or offering, proposing, 
or agreeing, whether directly or indirect ly, to deal with any money or security 
for money or other property which is in the hands of the person so dealing, 
attempting or offering, proposing, or agreeing, or over which he has any 
claim or control, for the pur|>osc of enabling an enemy to obtain money or 
credit thereon or thereby.

Section 17 provides that where it apfiears to the Secretary of State that 
the business carried on in Canada by any person is, by reason of the eneinx 
nationality of that person, carried on wholly or mainly for the benefit of or 
under the control of enemy subjects, the Secretary of State shall make an 
order prohibiting the person from carrying on the busimw, etc.

19. Where it ap|wars to the Secretary of State that a contract entered 
into before or during the war with an enemy or enemy subject or with i 
person ... in respect of w hose business an order shall have been mailt 
under order 17 is injurious to the public interest, the Secretary of State max 
by order cancel or determine SWb contract . . .

WHITLOCK v. LONBY.
Saskatchewan Supreme Court, llnultain, C.J., La mont ami Hrown, JJ. 

November H, 1917.

1. Mec hanics’ liens (| V—30)—Increased selling value or land.
Where land has a (Mitent ini value as a fut un* business site, and is 

subject to a mechanic’s lien for material used in erecting a building 
thereon, the propel method of determining the increased selling value 
occasioned by the building, is to ascertain the value of the proicert \ 
without the building, anil then sell the whole property.

2. Mechanics' liens (§ IV—15)—For what materials—Time for vtlinc.
A mechanic’s lien will attach for all materials supplied in the erection of 

a building, although the time for filing has expired ns to certain classes of 
material, ordered at a different time, where it is shew n that there was a 
prior agreement to purchase all material required for the building from 
such vendor.

Appeal from the judgment of the trial judge in a mechanic ' 
lien action. Reversed.

G. E. Taylor, K.(\, for appellants; W\ //. H. Spotion, for 
respondents.
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The judgment of the Court was delivered by 
Lamont, J.:—This is an action to enforce a mechanic's lien. 

Donald McLean and J. A. McLean arc the registered owners of 
the land against which the lien has been filed. In the judgment 
appealed from, the District Court Judge /ound the following 
facts:—

8 ASK.

8. C.

Whitlock 

Lonky. 

Ub.mii. J

1 find upon the evidence that the plaintiffs «lid sell aiul deliver to the 
defendant Lonev the materials set out in the statement of claim at the time 
and in the manner as alleged in the statement of claim. Further, that the 
said materials wen* delivered at Brittania Park and on that part of Brittania 
Park upon which was constructed and erected the flaxmill and office buildings 
commonly known as the flaxmill and that the value of the saiil materials 
sold and delivered as aforesaid was the sum of $7,163.03. I further hold on 
the evidence that the defemlant Loney was an owner of the land sought to 
lie charged and that the agreement from McLeans to Brittania Co. and the 
agm-ment lietween Brittania Co. and Loney confirmed by a further agree- 
inent lietween the McLeans ami the Brittania Co. had the effect to bind the 
vendors, namely the McLeans, to sell the whole of Brittania Park for the full 
purchase price or any acre thereof at $650 an acre.

The only difficult question in this whole action so far as the plaintiffs 
and Lom y and the defendants the McLeans are concerned is as to whether 
the land enjoyed with the Haxmill and office buildings has been increased 
in value by reason of the buildings thereon.

In order to arrive at the amount that the selling value of the land is in- 
creased by reason of the materials furnished it should lie note«l that the 
property is situated about four miles west of the city. I cannot view the 
property as having been increased in value by reason of the construction 
of the buililings except as to the intrinsic value of the materials used. I 
think it extremely inprobable that the property will ever be used as a 
tlaxmill or a mill of any description as it is located too far from the business 
portion of the city, and I am quite satisfied that if the property were put up 
for sali» it would not realise more than the value for which the materials 
«•ould be scrapped ami sold for in the city.

The value of the materials in the buildings, considered as 
scrap, was fixed at $2,550, and the plaintiffs were given a lien on 
the property for this amount in priority to the claim of the Me
lons for unpaid purchase money. The plaintiffs, however, 
were not allowed to rank on the property covered by the lien for 
the balance of their claim after the claim of the McLeans for 
unpaid purchase money had been satisfied. From this judgment 
the plaintiffs now appeal.

They claim ( 1 ) that the evidence shews increased value of the 
property by reason of the building to be in excess of the scrap 
value of the materials, and (2) that, in any event, they are en
titled to pay to the McLeans the balance of the purchase money
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due on the property covered by the lien and then rank against 
Looey's interest for their entire claim. On both these grounds the 
plaintiffs, in my opinion, are entitled to succeed.

(1) As to the increased selling value. The property adjoins the 
Dominion governmept elevator about 4 miles west of Moose Jaw. 
It has railway facilities. The building erected thereon for a 
tiaxmill cost some $24,000. In his evidence the defendant J. A. 
McLean admitted that the property in question had a value as a 
future business site, and that it would be a foolish business prop
osition to tear it down. Other witnesses testified to the same 
thing, and it seems to me that, under the circumstances, the cor
rectness of such conclusion is not open to question. If so, it 
means that the building has increased the selling value of tin- 
land, not only by the amount for which the materials therein 
could l>e scrapped but, also, by whatever amount a purchaser 
would be willing to pay for its potential value as a future business 
property. What that potential value amounts to is difficult to 
say. It is just what an intending purchaser would care to pax 
for it. Under the particular circumstances of this case, I do not 
see how the increased selling value can In* determined without ;i 
sale of the property being made. The difference between tin- 
value of the land without the building and the amount for which 
both land and building may l>e sold is the increased selling value 
occasioned by the building. There have l>een cases wherein tin- 
increased selling value has been determined without a sale, but 
where it is admitted that the property has a potential value which 
arises from its possibilities as a future industrial site, a value which 
is purely speculative, 1 do not sett how that value can l>e ascer
tained otherwise than by sale. The amount to Ih* allowed for 
future possibilities must depend upon the confidence of the in
tending purchaser in the probability of the realization of these 
possibilities. As this admitted |>otential value has not been 
included in the increased selling value, the finding as to that 
value cannot stand.

The second contention on behalf of the plaintiffs is, that they 
are entitled to redeem.

The land covered by the lien is alamt 4 acres. The defendants 
contend that, as there is a large sum of money remaining unpaid by 
Loney under his agreement to purchase the whole property, the
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plaintiffs cannot redeem the 4 acres alone. The agreement for 
sale executed by the defendants McLean contained the following 
provision :—

It in further agreed that the vendor will convey or cause to be conveyed 
to the purchaser at any time any portion of the said lands upon payment 
to the vendor therefor of 1650 an acre.

Ixmey, therefore, could have forced the McLeans to give him 
title at any time to these 4 acres upon payment of $2,(i()0, even 
although his payments under the agreement were in arrears. 
The plaintiffs' lien attaches to all of Loney’s interest in the prop
erty.

By s. 13 (2) of the Mechanics Lien Act (c. 160, R.K.B. 1909), 
a purchaser under agreement of sale of land where there is pur
chase money unpaid and no conveyance made is deemed to he a 
mortgagor and the seller a mortgagee. Anyone who obtains a 
mortgagor's interest in the mortgaged property is entitled to 
redeem the mortgage. A lien holder, therefore, has a right to 
pay off the unpaid purchase money under an agreement for sale 
to the same extent as he would if the vendor's claim was under 
a mortgage. Dure v. Hoed, 34 D.L.R. 3&, at 41,42.

The only remaining question is, as to the amount tor which 
the plaintiffs are entitled to have a lien. On this point, the 
defendants have cross-appealed against the finding of the trial 
judge.

The lien was filed on June 19, 1914. The last oi the materials 
supplied by the plaintiffs was delivered May 21, 1914. For the 
defendant it is, however, contended that the bricks and the 
rooting were supplied under separate contracts, and that the last 
of these materials were delivered more than 30 days prior to the 
filing of the lien and should, therefore, not have been included in 
the amount for which the plaintiffs were entitled to a lien.

The evidence shews that some time prior to the commence
ment of the delivery of materials by the plaintiffs, Loney inter
viewed the plaintiff Whitlock as to the supply of materials and 
told him that any materials of the kinds handled by the plaintiffs 
which he might require for the building in question he would 
purchase from them. They discussed prices, and Whitlock told 
him that they would charge him schedule prices on everything 
excepting bricks and roofing. The prices of these materials were 
not discussed Ijecause, at that time, Loney was considering using
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Moose Jaw pressed brick, which the plaintiffs did not supply.
S. (’. No definite arrangement was made as to the rooting until the 

Whituh'k materials therefor were needed. On October 13, 1913, the plain- 
Lo2’ev tiffs and Loney entered into the following agreement:—

We hereby agree to deliver to the Haxmill site 350 M. or Kstcvan Wire 
Vul Brick at the price of $14.50 |>er M. if teamed from our yards or $13.50 
|Hir M. providing you arrange with the C.P.H. to have ears placed on siding 
near llaxinill site free of cost to us.

We further agree to deliver at the rate of 10 M. per day commencing 5 
«lays from date.

It is further understood that the terms of payment are to be $4.50 per M. 
cash every 15 days for all brick then delivered, the balance in full to Ik- pai«i 
on January 10. 1014, with interest at 8% commencing 30 days after delivery

On November 18,1913, the plaintiffs wrote Loney as follows:—
We hereby lx-g to confirm quotation to Clark to-day,and also toacknow- 

ledgc receipt of order for approximately 185 squares of H.W. Johns-Manvilte 
3 ply (Asbestos) Hoofing with cleats, to be delivered at fiaxmill site for 
$4.50 per square. Thanking you for same.

The last delivery of bricks under the contract was made on 
November 10, 1913, and the last roofing in April, 1914. The 
plaintiffs did not deliver all the bricks called for by agreement 
of October 13. Owing to existing conditions, the building has 
never been completed. According to the evidence of Loney, one 
side of the boiler room has yet to be bricked up, and the chimney 
erected, and no roof has as yet been placed on the boiler and 
engine room.

Under these circumstances, are the agreements to supply brick 
and rooting to be considered as separate contracts, the right to 
a lien for which ceased to exist after the expiration of thirty 
«lays from the delivering of the last of these materials, or are 
they to be considered as forming a continuous account properly 
embodied in the lien?

In 27 Cyc. 114, the general principle is laid down as fol
lows:—

Where litlxmr or materials are furnished under separate contracts, even 
though such contracts are between the same jiersons and relate to the same 
huihling or improvement, the contracts cannot be tacked together so as to 
enlarge the time for filing a lien for what was done or furnished under 
either, but a lien must be filed for what was «lone or furnished under each 
«-«intract within the statutory |ieriod after its compliance. Where, however, 
all t he work is done or all the materials are furnished umler one entire con- 
tinning contract, although at «lifferent times, a lien claim or statement file«l 
within the statutory peri«xt after the last item was done or finished is suffi
cient as to all the items; an«l in onler that the contract may lx- a continuing

45
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him* within thin rule it in not necessary that all the work or materials should SASK. 
he ordered at one tin e, that the amount of work or materials should l>e ^ 
detern.ined at the time of the first order, or that the prices should la- then 
agreed U|kmi, or the time of payment fixed; but a mere general arrangement Wuitmk k 
to furnish lalamr or materials for a particular building or improvement is t-.
sufficient. if romplied with, even though the original arrangement was not boNEY. 
legally binding. uü.i.

In Hathbone v. Michael, 19 O.L.H. 428, the plaintiffs contracted 
in the following form:—

1 hereby confirm my agreement to supply the following bill of material 
for Annette St. Methodist Church. Toronto Junction, for the sum of 11,700, 
as follows.

The particulars were then stated. The contract was dated 
April 8. 1908. The plaintiffs supplied all the materials mentioned 
in the contract. The defendant Michael, during the course of 
carrying on his contract, found that he required further material 
and purchased from the plaintiffs materials aggregating the sum 
of 875.15. This material was purchased between August 1st 
and October 8, 1908. In giving the judgment of the Divisional 
Court, (’lute, J., said:—

I think it is dear that the decisions above referred to do not extend to a 
• use like the present, where there is a distinct contract, and the material 
delivered thereunder is not so delivered within 30 days of the registration of 
the lien.

And it was held that the time for registering a claim for lien 
for materials supplied under the contract ran from the time of 
the last delivery under the contract.

The decisions to which the judge referred in the almve quota
tion were Lindop v. Martin (1883), 3 C.L.T. 312; A/orm v.
Tharle, 24 O.R. 159. In the latter of these cases, the plaintiff was 
employed by the defendant Tharle to furnish material for the 
erection of two houses upon the latter's land, nnd the official 
referee found that he was entitled to a lien for all the materials 
supplied. On appeal to Meredith, J., that judge found that:—

The contractor without entering into any agreement with the respondent, 
g.ive him to understand that such materials as he dealt in, required for the 
buildings in question, would tie purchased from him, if as favourable terms 
rnuld lx* obtained from him as from other dealers; and accordingly the mat
erials in question were purchased from time to time and wore used in the 
buildings.

Hut he found that each item of the materials hail been supplied 
upon a separate and distinct contract without any connection 
Iietween any one and any other, beyond the understanding that, 
it such contract could l>e satisfactorily made, the contractor would
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S ASK. buy from the respondent such material as he required, and there
.8. C. fore that the lien had not been filed in time. Oh appeal to the

Whitlock Divisional Court, Boyd, C., at p. 104, said:—

Lone y.
In the present rase we find in evidence a prevenient general arrangement 

by which Tliarlo, the contractor, undertook to get all his material needed
IjtfBOOt.J. for the King and Springhurst job from the plaintiff Morris. The quantities 

anti prices were not defined till subsequent orders were given and deliveries 
made, but the entire transaction was linked together by this preliminary 
understanding on both sides. The letters and billheads of Morris shew that 
he dealt in cements, fireproofing, and builders’ supplies—among other things 
enumerated are bricks of all kinds and mortar stains. Pursuant to the general 
arrangement and understanding the first written contract was with reference 
to stone and rubble, on November 1; and the second written contract was 
with reference to pressed brick, lumber, and cement. Other verbal orders 
for supplies were given, and the last ordered for the job were some splay 
bricks and mortar stains which were delivered at the buildings on December 
17. The lien for the whole was filed on January 4, and was, in my opinion, 
in time because referable to an entire transaction for the supply of materials 
for the buildings in question.

This decision has been approved of in Hobock v. Peters, 13 
Man. L.R. 124; Poison v. Thomson, 29 D.L.R. 395.

Do the facts of the case at bar bring it within the principle 
of Morris v. Tharle rather than that of Hathbone v. Michael, 
supra?. In my opinion, they do. In the Rathbonc case there was 
no prior understanding that the contractor would take from the 
plaintiff all the materials of the kind supplied by him that he 
should require. In the present ease, as in Morris v. Tharlt, 
there was such an understanding. In the Rathbone case all the 
goods covered by the contract had been supplied; in the present 
case, such was not the fact.

When Loney finally made up his mind to put in Estevan 
brick rather than Moose Jaw pressed brick, the parties set out the* 
quantities to be supplied and the prices thereof in writing. Had 
this not been done, and had Loney simply ordered the brick from 
the plaintiffs, there is no question but that the plaintiffs would 
be entitled to a lien for the brick supplied. The fact that the 
parties definitely fixed prices and quantities by their agreement 
of October 13, cannot, in my opinion, deprive the plaintiffs <>) 
the advantage of their prevenient understanding. Whilst this 
agreement and the one in respect of the roofing are referred to in 
the evidence as independent contracts, they merely carry out the 
prior understanding. When Loney decided to use the brick and 
roofing handled by the plaintiffs, the contracts in respect of these
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materials are referable to the prior understanding the same as 
any other materials ordered by Looey, and, as the last of these 
materials were delivered within 30 days of the registration of the 
lien, I am of opinion that the finding of the trial judge as to the 
amount for which the plaintiffs should have a lien was correct.

The appeal should, therefore, l>e allowed with costs, and the 
cross-appeal dismissed with costs. A new trial should be had to 
determine the amount by w hich the selling value of the property 
has been increased by reason of the erection of the building. That 
value should be ascertained by finding the value of the property 
apart from the building and then effecting a sale of the whole 
property. The difference between the selling price and the value 
of the land alone will repre ent the increased celling value 
created by the erection of the building. Upon that amount the 
plaintiffs will have priority to the extent to which that increased 
value arose by reason of the materials supplied by them : Security 
Lumber Co. v. Duplat, 29 D.L.R. 460. After the plaintiffs’ 
priority is satisfied out of the purchase money, the McLeans 
will have a first charge on the balance thereof for $2,000, then the 
plaintiffs' lien, to the extent to which it remains unsatisfied, will 
attach to the remainder, if any, of the purchase money. Should 
the plaintiffs, in order to avoid the expense of a new trial, pay the 
McLeans the amount of their claim, they will have all the rights 
with respect to that $2,600 which the McLeans wovdd have.

Appeal allmced.

BOUCHARD v. SORGIUS.
Sujtreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, /dingtan, 

Duff and Anglin, JJ June 22, 1917.

Appeal (§ II A—35)—Jurisdiction—Supreme Court Act—Prohibition 
Future rights.

In an application for a writ of prohibition, no apiwal lira to the Supreme 
Court of Canada; it does not fall within any of the classes of see. 44» of the 
Supreme Court Act.

[Desormeaux v. Ste. Thérèse, 43 Can. 8.C.R. 82; Olivier v. Joliu, 341 
D.L.R. 729, 55 Can. 8.C.R. 41, followed.!

Appeal from the judgment of the Court of King’s Bench, 
appeal side, 26 Que. K.B. 242, reversing the judgment of the 
Superior Court, District of Roberval, maintaining the plaintiff’s 
IM-tition for a writ of prohibition. Quashed.

The appellant was charged before a magistrate with having 
set fire to the forest in the lower part of the County of St. John,
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which action was declared a criminal offence by 8. 515 of the 
Criminal ('ode. A writ of prohibition, issued in connection with 
these proceedings, was maintained by the trial judge, but was 
discharged by the Court of Appeal.

Hclcourt, K.C., for the motion ; A uyuxte Lemieux, K.C., contra.
I'lTZFATjtit K, C.J.:—This is a motion to quash.
Personally I am disposed to hold that we are without juris

diction on the ground that the judgment appealed from wras 
rendered upon a writ of prohibition against proceeding with the 
hearing of a criminal charge; and, under the jurisprudence of this 
court and of the Court of Appeal in England, there is no appeal 
in such cases, (laynor and (iretn v. U.8. of America, 36 Can. 
8.C.R. 247; Hex v. (larrett, 33 T.L.R. 305. The appellant was 
charged t)cfore a magistrate with having set fire to the forest in 
the lower part of the River Brulé in the County of St. John without 
justification or excuse and against the statutes in such case made 
and provided. The statutes relied upon by the complainant are 
R.S.Q. (1909) as. 1030-37-39-40-41-55 and art. 515 of the C.C., 
which latter makes it an offence to recklessly set fire to any forest 
in violation of a provincial or municipal law.

The writ of prohibition now in question was issued in connec
tion with these proceedings and discharged by the Court of Appeal 
and this appeal is taken from that ju<lgment.

In Hex v. Uarrelt, supra, their Lordships say:—
TIi? judgment of the Divisional Court in this cam1, discharging the rule 

for a prohibition, was a judgment in a criminal cause or matter—namely, 
the criminal proceedings |lending in the Police Court, and this court was 
unable to entertain any appeal from that judgment.

The majority of the court, however, prefer to grant the motion 
on the principle laid down in Desromeaux v. Village of 8k. Thérèse, 
43 Can. 8.C.R. 82, where it w*as held that no appeal lies to the 
Supreme Court of Canada from the judgment of a court of the 
Province of Quebec in case of proceedings for or upon a writ of 
prohibition unless the matter in controversy falls within some of 
the classes of cases provided for by s. 40 of the Supreme Court Act

Davikh, J.:—The motion to quash this appeal was based by 
Mr. Hclcourt largely upon the claim that the action sought to be 
prohibited was exclusively a criminal matter or in the nature of » 
criminal proceeding.

It is not necessary for me to deal with this contention because
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I am of opinion that apart from the question of the proceedings 
being of a criminal nature no appeal lies.

The judgments of this court ill /Jr«ormeaux v. Sir Tlibiae, 
supra, and Olivier v. John, 30 D.L.K. 729, 55 Can. S.C.It. 41, 
decided during this present year, determine res|>eetively, 1st, 
that the section giving an apiieal to this court in eases of prohibi
tion is limited and controlled by the 40th section of the Supreme 
Court Act, and, secondly, that in s-s. (6) of that section the 
words “ where future rights may be bound " control the whole 
sub-section.

These two authorities are conclusive against the right to ap|>eal 
in this case and the motion to quash should be allowed with costs. 
It may not and could not lie argued successfully that any future 
rights were liound by the judgment appealed from.

Imnoton, J.:—The motion to quash should lie allowed with 
costs.

Durr, J.:—The appeal is incompetent on Mr. Uelcourt's 
second ground; it is excluded by s. 40.

Anglin, J.:—I am of opinion that this appeal is not within 
any of the clauses (a), (6) and (c) of s. 40 of the Supreme Court 
Art and therefore does not lie. /Jrsormrat/x v. .St. Thtresv, 43 ( 'an. 
8.C.H. 82, is directly in point. While inclined to think that this 
is a case of prohibition aris.ng out of a criminal charge and as such 
likewise not within s. 39 (c), 1 find it unnecessary to rest my judg
ment on that ground. Ap/ieaf qiianheil.
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LYNCH v. JACKSON. ALTA
AU*rla Supreme Court, Anpellalr Uivuion, Harvey, C.J., Stuart, Hrck and JTTT 

Walsh, JJ. S'mt ml nr te, 1917. " 1

Hale (| 111 C—72)—Misrepresentation—Remedy — Rescission —Action
FOR BREACH OP WARRANTY.

The provision* of the Sali* of Good* Onlinanee (Alta.) an- not inoon- 
• "“tent with the right of a purchaser to be relieved from a sale induced by 

a fraudulent misrepresentation as to a material fact; his remedy in such 
c.ise is by n-seission and nutitution, and not for an action for bn-nch of
warranty.

Appeal from the ju<lgmvnt of Winter, J., dismissing mi action Statement, 
lor the price of a horse sold to defendant. Affirmed.

M. H. Peacock, for plaintiff, appellant.
1). M. Stirton, for defendant, respondent.
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The judgment of the court was delivered by
Walsh, J.:—The plaintiff sues to recover $135 being the 

balance of the purchase price of a mare sold and delivered by him 
to the defendant. The action is defended on the ground inter alia 
that the plaintiff induced the defendant to buy the mare by 
representing that it was a western mare which representation was 
to the plaintiff’s knowledge untrue and the defendant counter
claims for the return to him of the payment of $100 made by him 
upon the purchase price. Winter, J., who tried the case, dismissed 
the action and gave judgment for the defendant on his counter
claim and from this judgment the plaintiff appeals.

1 think it impossible for us to interfere with the trial judge's 
finding of fact. There is ample evidence to sustain it. He might, 
with equal propriety, have found the other way, and if he had 
done so, such a finding would have lieen equally difficult to dis
place for the evidence could have quite justified it. It is just one 
of those cases in which the evidence is so nicely balanced as to 
make an interference with the trial judge's findings with respect 
to it impossible.

The facts in this connection as thus fourni are that the defend
ant in his negotiations for the mare told the plaintiff, to quote 
from the judgment below, “ that he wanted a western animal only 
and would not take an eastern one and that plaintiff replied that 
she came from Manitoba and that upon the faith of the repre
sentation" the defendant bought the mare. The admitted fart 
is that this mare was not a western animal at all but was one of a 
car-load of horses shipped to the plaintiff from Toronto which 
reached him but a day or two before the sale to the defendant 
The materiality of this lies in the fact, to quote again from the 
judgment below, that the mare “not being acclimatized to the 
western vicissitudes was more prone to catch local ailments, 
which she did in fact.” The defendant says that he discovered 
the next, day that this statement was untrue and he at once notified 
the plaintiff that he repudiated the agreement and that the mare 
was at his risk.

Upon this finding, it is clear that the plaintiff knowingly mis
represented to the defendant a material fact in reliance upon 
which the latter entered into this contract. The effect of this was 
to entitle the defendant to avoid the contract upon discovery of the 
untruth if, as was the case, he was then in a position to make
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nstitutio in integrum. Mr. Peacock contended that the de
fendant's right was that and only that given to him by s. 51 of the 
Sale of Goods ()rdinance which provides the remedy for a breach 
of warranty by the seller and declares that the buyer is not, by 
reason only of such breach, entitled to reject the goods, but may 
recover damages which are limited to the estimated loss directly 
and materially resulting in the ordinary course of events from the 
breach. What is complained of here, however, is much more than 
a mere breach of warranty. It is a fraudulent misrepresentation. 
The rules of law relating to the effect of fraud and misrepresenta
tion upon a contract for the sale of goods are expressly preserved 
by s. 58 of the Sale of Goods Ordinance save in so far as they are 
inconsistent with the express provisions of the Ordinance. There 
is nothing in the Ordinance which is inconsistent with the right 
which the law gives to a man to be relieved from a contract into 
which he has been induced by the fraudulent misrepresentation 
in a material respect of the other party to it, and so 1 think we are 
entitled to give that relief to this defendant.

I think that the appeal should l>e dismissed with costs.
Appeal diamiaæd.

SATALLICK T. JARRETT A REDICK.
Saskatchewan Su/rente Court, Newlands, Elwood and McKay, JJ.

November #4, 1917.

I'aiitnkkhhip (I II—5)—Authority or partner—As agent.
ruder s. 7 of the Partnership Act (R.8.8. c. 143), a partner is an 

agent for the firm, for the pur|**e of the business of the partnership, but 
it is only his acts done for carrying on, in the usual way, the business of 
the kind carried on, that bind the firm and his part ners.

Appeal by defendant from the judgment of the trial judge in 
an action for conversion.

II. P. Newcomb*, for appellants.
II. M. Wakeling, for respondent.
The judgment of the court was delivered by 
McKay, J.:—The plaintiff (respondent) had entered into 

partnership with one David E. Klein on April 18, 1916, for the 
puH>ose of carrying on the business ol restaurant keepers, and 
1 bey did carry on said business until the 24th or 25th June, 1916, 
when it was dissolved by mutual consent. No certificate of the 
dissolution of partnership was filed in pursuance of s. 58 of the 
Partnership Act.
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After tliv dissolution, certain goods of the partnership business 
were sold hy an auctioneer at an auction sale at which ap|>ellant 
Jarrett was present. The goods in question were the property 
of the respondent liefore the Jiartnership was formed, and, under 
the partnership agreement, were to remain the projierty of the 
respondent on tiie dissolution of the partnership, which they 
did, and were not sold at the auction sale. When the partnership 
was dissolved, the restaurant, wherein the goods in question 
were, and the |>artnership business had l>een carried on. was 
closed.

The respondent left Saskatoon alxiut the 28th or 29th June. 
191(1, and on his return, alxmt July 8, 1910, he discovered his 
goods were gone from the former restaurant where he luid left 
them, and he found them in the second-lmnd store of the ap|*'l- 
lants. (hi demand the appellants refused to give them up, 
claiming they Ixiught them about July 3, 191(1, from Klein, the 
res|xmdent’s former partner.

The rescindent brought this action for conversion against 
apix'llants, and the trial judge gave judgment in favour of re
spondent. From this judgment, appellants apfieal.

The evidence does not shew that appellants knew of the 
dissolution, and it seems to ne this case must lie regarded so 
far as ap|H‘llants are concerned—as if the respondent and Klein 
had not dissolved partnership.

S. 7 of the Partnership Act, c. 143, K.S.S., reads as follows:
7. Fvcry |mrtticr in im agent of the firm and his other partners for tin 

purisme of the business of the partnership; and the aets of every partner who 
does any aet for earrying on in the usual way business of the kind carrinl on 
hy the firm of which he is a member, bind the firm ami his partners, utile** 
the partner so acting has in fact no authority to aet for the firm in the |mrtu 
ular matter, and the person with whom lie is dealing either knows that In 
has no authority, or does not know or believe him to hi' a partner.

It is to lie noted that under this section the partner is an 
agent of the firm and his other partners “for the purisisc of tin 
business of the partnership;" and it is only his acts done for 
carrying on in the usual way business of the kind carried on hx 
the firm that bind the firm and his partners.

The above s. 7 is exactly t he same as s. 3 of t he Knglish Part net 
ship Act (1890), and in foot-note (b) at p. 155 of Findley on 
Partnership, 8th od., the author states that this section introduce* 
no cliangc in tin* law, quoting authorities therefor. And at |*. 
150 the same author, in dealing with said s. 5, states:—
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That if an act is done by one partner on behalf of the firm, and it 
was not done for carrying on the partnership business in fht* ordinary way, 
the firm will primâ facie l»e not liable.

In the caw* at bar, the respondent and Klein were |iartners 
for the purpose of conducting a restaurant, and this the ap|iellants 
knew, they were not in business for selling furniture, and, further 
selling the furniture of a restaurant is clearly not the ordinary 
way of carrying on such business. Such acts are more likely to 
put it out of business than tend to carry it on. When, therefore. 
Klein purported to sell the chattels in question, which 1 hold 
was not an act done for carrying on the partnership business in 
the ordinary way, the res]Kmdent or the partnership concern was 
not prima facie liable, and, as the evidence is conclusive that lie 
had no authority to sell the chattels in question, he conferred 
no title to the ap|)ellants.

With regard to s. 40 of the Partnership Act, 1 do not think 
this section helps the ap|H*llants, as it only continues after dis
solution the authority that each partner had More dissolution 
so far as may lx* necessary to wind up the affairs of the partner
ship and to complete unfinished transactions, but not otherwise. 
In other words, it only continues previous authority for certain 
punaises, but does not give any additional authority.

With regard to the value of the goods in question. It was 
urged by counsel for appellants that the price at which the 
lants resold should lx* taken as the value of the g<xxls, but 1 think 
not, as tin* ap|x*llants only |wid $50 for them and could well 
afford to re-sell at $00, which they did, and they do not con
tradict the testimony of the rex|xmdent that they were worth 
$lôü, and in my opinion the trial judge was right in fixing their 
value at $150.

For the alxive reasons I am of the opinion that this ap|x*al 
should lx* dismissed with costs. Appeal dismissed.
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Re COLEMAN AND TORONTO AND NIAGARA POWER CO. ONT.
Ontario Suprenu Court, Meredith, C.J.O., Marlaren, Magee, I lady inn, and a r 

Ferguson, JJ.A. June Id, 1917. 81 *
I'.XFKOFRIATION ((III C—138)—COMPENSATION- -MEASURE (IK l).\M AUKS 

Kahkmknt.
In fixing thv amount of coin|x>nsation by arbitration in res|>eet of an 

easement expropriated by a Power Company, under authority conferred 
on it by the Dominion Statute ineor|xirating it (2 Kdw. VII. c. 107 see.
-1 (<*)), the damage or dépréciât ion caused by the ixwsession and 
|M»tential use of the |x»wer to expropriate is to Ik- included in the award.
5-38 D.L.R.
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ONT.
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Re
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Toronto

Niagara 
Howkh Co.

Hod«inn, J.A.

Appeal by a land-owner, from u majority award of 12,500. 
Ireing an increase of *137.50 over a former award, in respect of an 
easement expropriated by the company under the [lowers con
ferred by a Dominion statute incorporating it: 2 Edw. VII. ch. 
107, sec. 21 (e.)

I. F. HeUmulh, K.C., for the apjiellant.
/>. h. McCarthy, K.C., for the respondent company.
The judgment of the Court was read by
IIodoins, J.A.:—Appeal by the land-owner from a majority 

award of *2.500, I icing an increase of *137.50 over a former 
award made in this matter by the majority of the same I ward.

The expropriation is of an easement under 2 Edw. VII. (D.) 
ch. 107, sec. 21 (c.)

The amount originally allowed, *2,302.50, was based upon 
the damage by the then existing state of affairs. Hut it was, on 
appeal, decided that the land-owner could urge before the arbi
trators that he was to be paid for not only that damage, but 
for all that was caused to him by the power given to the re
spondent, whether it had in fact exercised it or not, provided 
its notice covered its user.

In consequence, an order of reference back was made, which, 
when issued, took the following form: “And this Court doth de
clare that the said A. B. Coleman is entitled to be compensated 
for any additional injurious affection to his lands in question in 
this matter by reason of any further increase in the exercise of 
the rights of the Toronto and Niagara Power Company under its 
notice of expropriation served under the llailway Act beyond those 
that it is now exercising anil this Court doth remit the matter to 
the said arbitrators to assess in addition to the damage already 
allowed by them the damages for any such additional injurious 
affection of the said A. B. Coleman's lands by reason of any 
increase which the said company is entitled to exercise under 
the said notice of expropriation.”

Whether as the result of the inaccurate wording of the order 
or otherwise, the majority of the arbitrators have, it seems to me. 
fallen into the error of deriding that what they had to determine 
was, what additional detriment was caused to the appellant - 
property by the possible, though improbable, exercise of the 
unused powers of the respondent to string wires lower down than
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at present. The words used in the award are, "and also for any 
additional injurious affection ... by reason of any change 
or increase of the rights of (the respondent) under its notice of 
expropriation . . . Iieyond those it ia now exercising. ” What 
is really in issue is the damage or depreciation caused by reason of 
the possession and potential use by the napondent of that and 
its other powers.

That this damage may be largely offset or minimised by the 
improbability of user to the full extent of the powers possessed, 
is of course clear. The arbitrators may and should take that 
into consideration, but they must 6x the damage occasioned by 
the easement or right acquired in terms of the notice—here un
limited —and lessen that only by the considération of how likely 
or unlikely it will lie to lie utilised to the fullest extent.

The easement is comparable to the right in question in the 
rase of I)ohm y. Baker (1905), 10 0.1..11. 259, in which the legal 
[lower to enter and cut trees, over a very long period, although not 
used, would have a very perceptible influence in decreasing the 
value of the lot anil the timlier.

The sum allowed for this element is practically a nominal 
one, and indicates that the arbitrators considered that ad tits I 
injurious affection was not shewn or was not to be apprehended 
if it depended upon the actual exercise of the unused power to 
string wires lower down.

This, as I have pointed out, is not the true jioint of view. 
The easement may of course, in a sense, injuriously affect projierty, 
but in law it abstracts one element from the whole, and does not 
leave that whole intact, allieit diminished in value by the ac
quired right. Consequently what is to lie valued is the property, 
in the owner's hands, subject to the restrictions or easements 
by which it is affected, though their discharge or the unlikelihood 
of their use or enforcement must be considered in ease of the loss. 
See Re IHbmn and City of Toronto (1913), 28 O.L.R. 20, 11 
D.L.R, 529, and Carrie v. MacRcrmott, (1914) A.C. 1050.

Mr. McCarthy offered to enter into any agreement necessary 
to limit the easement to that now in use. It was said that this 
was Iieyond the powers of the respondent.

It was incorporated in 1902 by 2 Edw. VII. ch. 107. By 
sec. 12 it was empowered to “enter upon any private property and
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survey, set off and take such parts thereof as are necessary for 
such lines of wire, poles or conduits, and in case of disagreement 
between the company and any owner or occupier of lands which 
the company may take for any of the purposes aforesaid or in 
respect of any damages done thereto by constructing the said 
lines, poles or conduits upon the same, the provisions of the 
Railway Act hereinafter incoqiorated shall apply; but nothing 
herein contained shall give the company the right to expropriate 
water powers.”

Hy sec. 21, some parts of the then Railway Act (1888, 51 Viet, 
ch. 29) were incorporated in the respondent’s Act, and, among 
others sections, 90 (general powers) and 136 to 169 (lands and 
their valuation).

To sec. 21 of the principal Act there is a clause (c.) as fol
lows: “Wherever in the said sections of the Railway Act the word 
'land' occurs, it shall include any privilege or easement required 
by the company for constructing the works authorised by this 
Art. or any [sirtion thereof, over and along any land, without 
the necessity of acquiring a title in fee simple thereto. ”

By the combined effect of these enactments, the respondent 
had |Miwer to take the apiiellant’s land or to acquire an easement 
to carry its wires etc. across them. Vpon giving a notice under 
sec. 146 of the Railway Act and securing an award, the respondent 
became entitled to possession of that which its notice covered 
and to exercise the consequent rights for which compensation 
must be given.

The |Hiwer of a corporation to bind itself and its successors 
not to exercise powers vested in it, or in effect to repeal the pro
visions of the Act conferring them, is considered in the leading 
case of Ayr Harbour TrueUet v. Otwald, 8 App. Cas. 623. The 
head-note is as follows : "Where the Legislature confer powers on 
any body, whether one which is seeking to make a profit for 
shareholders, or one acting solely for the public good, to take 
lands compulsorily for a particular purpose, it is on the ground 
that the using of that land for that purpose will he for the public- 
good; and a contract purporting to bind such a Ixxly and their 
successors not to use those powers is void.”

I think that case is an authority governing the exact point 
here, and it is followed by Neville, J., in In re South Eaatern 
R.W. Co. and Wiffin'e Contract, [1907] 2 Ch. 366.
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Whether the distinction made by Parker, J., now* Ixml Parker 
of Waddington, in Stourcliffe Entâtes Co. Limited v. Bournemouth 
Corporation, [1910] 2 Ch. 12, can lie maintained in all cases, 
the reason on which it is founded does not exist here, as the 
covenant offered would necessarily restrict the use of wires and 
conduits, which is a main and not merely a subsidiary or ancil
lary power.

I do not think the Court is called on to determine what would 
l)e the effect of desistment and a new notice. Such a step has not 
l»een taken, and its consequences cannot lie dealt with on the 
present motion.

It was also urged that the arbitrators had no right to deal 
with the costs of the former arbitration, the award in which 
was set aside. It appears, however, that the costs of the refer
ence back directed by the judgment were made “costs in the 
arbitration," which indicates that it was grafted on the former 
proceedings. Besides this, the reference back was limited to a 
specific, though improperly described, inquiry, and without what 
had gone More would not have covered the whole ground.

I do not think the award can l»e interfered with on this ground, 
but it must lie understood that the statute where applicable 
must govern.

The proper order to make will lie to set aside the present 
award, and refer the matter back again to be considered by the 
arbitrators upon the basis and from the standpoint indicated in 
these reasons. The evidence used More them on l>oth occasions 
may lie used and supplemented in any way by the parties.

In view of the terms of the order of reference back, there 
will lie no costs of this appeal. Those of the new reference 
ordered will be in the discretion of the arbitrators in so far as they 
may not lie governed by the statutory provision. A ppeal allowed.

DOMINION CREOSOTING Co. t. NICKSON Co.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Daties, Idmgton, 

Duff and Anglin, JJ. February 6, 1917.
Companikh (| IV-C—65)—Registration or ‘‘mortgage or charge”—As- 

hignmen -Security.
An assignment of an unascertained amount, to lie credited to the as

signor when collected, as security for a debt, is a ‘‘mortgage or charge,” 
within the meaning of s. 102, c. 30, K.8.B.C. 1911, though alwolute in 
form, and is not valid as against the liquidator of the assignor if not 
registered before his appointment.
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IAN.
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Dominion
I'HEOeOTlNG

Co.
v.

Nickson
(Jo.

Fiupetrick,C.J.

Appeal from the judgment of the Court of Appeal for Hritish 
Columbia, 35 D.L.H. 272, 23H.C.R. 72, reversing the judgment of 
Clement, J., at the trial, by which the plaintiff’s action was 
dismissed with costs. Affirmed.

Armour, K.C., for appellant.
Stuart Livingston, for respondent.
FiTtPATKit K, CJ.î—I am disposed to think that the judg

ment on the trial was right and that this ap^ieal should lie allowed. 
The assignments are alisolute in form and must lie held to lie so 
in effect unless we can find some ground for sup(Mising that they 
were only made as security to the appellant for payment on the 
goods sold by it to the respondent.

Counsel for the appellant endeavoured to shew at the trial 
that the retention moneys under the respondent's contracts 
with the City of Vancouver which were assigned were payments 
in discharge of the balance due to the appellant on their accounts 
with the respondent. If the decision of the case depended on 
this question 1 should have no hesitation in finding for the re
spondent. Vntil the expiration of the period of retention it was 
inqiossibletosay that moneys would lie payable to the respondent 
by the City of Vancouver. In the first case, the contract having 
tieen completed w hen the assigmnent was made and the amount 
of the retention money being known, this exact amount was 
assigned ; the city, however, incurred expenses for maintenance 
in accordance with the tenus of the contract and accordingly 
deducted the amount of these from the retention moneys, paying 
only the balance into court. The amount of these deductions 
the appellant admits it cannot recover. I cannot think that the 
amounts of the retention moneys which would eventually lie 
payable by the City of Vancouver being thus uncertain, the 
appellant could have ever intended to accept the assignments ol 
them in full discharge of the respondent’s indebtedness to it. 
Again, the retention moneys under the first contract were payable 
by the city after 12 months which expired on September 17. 
1913. There is no explanation why the apiiellant, after having 
stipulated for a Iwimis equivalent to 10% interest, should have 
allowed pay lient to stand over until the respondent went into 
liquidation n ore than a year after unless they were '(Hiking to :i 
future general settlenent of accounts with the respondent.
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However, the amount of the retention moneys eventually to 
liecome payable could not have exceeded the appellant's claim 
though it might have I teen less and 1 cannot under these circum
stances see any reason why the appellant should not have accept ed 
absolute assignments of the retention moneys as payments pro 
tanto of the debts due to it.

The amount assigned was calculated to cover interest at 10*, 
and the agrément was therefore equivalent to an undertaking 
not to pay off the debt until the expiration of the retention period. 
The api>ellant was entitled to this interest ami it is not to Is* 
opposed that the rescindent, even if the assignment had lieen 

only a security, would have paid it before it was due. It is 
alwurd to suppose that the respondent would have had any 
object in paying a charge off at the expiration of the retention 
jieriod for it would have? been paying a sum in cash to obtain an 
exactly equal amount of cash.

The record is a very embarrassed one, but, so far as 1 can 
ascertain the facts, I think there is no reason why the assignments 
should be held to be other than absolute as they purport to be. 
1 have, of course, less hesitation in so holding, as the trial judge 
gave no reasons for judgment, ami the Chief Justice delivering 
the judgment of the Court of Appeal only says that he thinks 
there is sufficient evidence to shew that the assignments wen- 
given as security falling within s. 102 of the statute.

Davies, J.:—After much consideration ami not without 
Mime doubts, 1 have reached the same conclusion as that reached 
by the Court of Apfieal for British Columbia.

The question to lie determined is whether the assignments 
to the appellant company by the resixmdent company now in 
liquidation of certain moneys to liecome «lue under certain con
tingencies to them under contracts the latter company had with 
the City of Vancouver, for the paving of its streets, were absolute 
assignments of such moneys or were mortgages or charges on such 
moneys within the meaning of s. 102, c. 39, K.S.B.C. 1911, re
quiring registration as against the liquidator of the assignor 
company and others.

1 have reached the conclusion that they were such mortgages 
or charges within the meaning of *hat section and therefore void 
as against the liquidator by reason of want of registration.
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The assignments though in form absolute shew on their face 
that they were intended as a security to the assignee for the 
payment of its debt.

In determining whether they were absolute assignments or 
mortgages or charges merely regard must lx* had to the nature 
of the transaction and the real facts and intentions of the parties.

The broad facts were that the Nicksoo Co., respondent, 
having obtained from the Creosoting Co., the appellant, supplies 
to enable them to carry out their contracts with the City of 
Vancouver, for the laying of creosoted block pavement in the 
city, “for the purpose of securing the payment” of the cost of 
such supplies gave the assignments in question.

The moneys proposed to lx? assigned were 10% of the contract 
price* retained in its hands by the city for 12 months after the 
contracts were severally completed in accordance with the speci
fications. If during that period the work was found to lie de
fective the contract with the city provided that its officers might 
remedy and repair the defects and that the cost of doing so should 
lx* paid out of the moneys so retained.

The moneys so assigned were not payable till the period of 
12 months from the completion of the contract had expired; they 
might never become payable at all as they might lx* used for the 
purposes for which they were retained or they might only lx* 
payable in part.

The stipulations of the appellants’ several contracts with the 
city provided that the moneys so retained by the city might lx* 
used if necessary not only in making good defects in the work 
done under the particular contract under which it was retained 
but also defects or faults in the work of any other similar contract 
the party had at the time with the city.

At the time the assignments were lodged with the city by 
way of notice there was no fund in the hands of the city to which 
they or any of them attached but merely the retention moneys 
under the contracts which might be exhausted in whole or in 
part in maintenance and repairs on any or all of the respondents' 
contracts with the city.

Looking at the nature of these transactions as detailed in 
the evidence, the fact that the assignments though absolute in 
form profess to be taken as security for the moneys due the
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assignee, the further fact that no moneys were really payable 
under them until the period of maintenance had expired and then 
only such of these moneys as were not used in remedying defects 
or faults, which during that period had been found in the work 
done, I have reached the conclusion that the assignments while 
in form alwolute were in reality and in substance equitable 
assignments only and constituted mortgages or charges within 
the meaning of the Act upon the disputed moneys which to be 
effective against the liquidator required registration.

In (lorringe v. Irwell India Rubber Co., 34 Ch. D. 128, at 134, 
Cotton, L.J., uses the following words which I think applicable 
to this case:—

When there is a contract for value between the owner of a chose in action 
and another person which shewn that such person is to have the benefit of 
the chose in fiction that constitutes a good charge on the chose in action. The 
form of words is immaterial so long as they shew an intention that he is to 
have such benefit.

And Chitty, L.J., in the case of Durham Bros. v. Robertson, 
11898J. 1 Q.B. 765, at 772, says: “Where there is an absolute 
assignment of the debt but by way of security equity would imply 
a light to a reassignment on redemption.”

Looking therefore at the purpose and object of the Act re
quiring registration and at all the facts and circumstances of the 
case. I have reached the conelusion that the appeal must be 
dismissed with costs.

Once this conclusion is reached, it becomes unnecessary to 
discuss whether any part of the 10% deposit had become exigible 
before the insolvency of the company now in liquidation.

The point was not referred to in the facturas of either party 
on this appeal or in the argument at bar, nor does it appear to 
have been raised in the Court of Appeal.

The single question argued and determined was whether 
the assignments were or wrere not mortgages or charges requiring 
registration within the meaning of the statute.

I mention it because of the reference made to it by my brother 
Anglin in his reasons for the conclusion he has reached, which 
opinion I have had an opportunity of reading.

Idington, J.:—The question to be determined in this appeal 
is whether or not three several assignments made by the respond
ent to appellant, the Dominion Creosoting Co., fall within the 
provisions of s. 102, e. 39, R.S.B.C. 1911.

CAN.
8. (\

Dominion
Oreohotim;

Co.

Nkkhon
Co.

Darii*. J.

Idington, J.



74 Dominion Law Kki turns. [38 D.L.R.

The respondent company, which admittedly was a company 
within the meaning of the section, was engaged under a contract 
it had with the City of Vancouver to pave parts of streets in said 
city with creoeoted blocks manufactured by the appellant, and 
sold by it to the respondent company for the execution of that 
work. '

The work of paving was supposed to be completed in the end 
of August, 1912, and the respondent company then owed the 
appellant on account of creosoted blocks purchased by it from 
appellant and used in connection with said contract.

One of the assignments now in question was made on Septem- 
l>er 3, 1912. It recited the foregoing facts and then as follows:—

Ami whereas for the pur|K>sc of securing to the said assignee payment 
for the cost of the said creosoted blocks, the assignor has agreed with the 
assignee in manner hereinafter upi>euring.

Then follows the operative part of it assigning to appellant 
in consideration of the premises and the sum of one dollar, the 
final payment of $2,084.75 to become payable by the city to the 
assignor on Sept. 3, 1913. That also provides a power of attorney 
as follows:—

To settle and adjust any or all accounts in connection with the said 
contract or work which may be neccssafy to enable the moneys hereby 
assigned to be paid to the said assignee and to give perpetual receipts for the 
moneys hereby assigned which said receipts shall discharge the person paying 
the same from all liability in respect thereto and the person paying the same 
shall not be concerned to see to the application thereof, and also, if necessary, 
to sue for or take such other steps as the assignee may think advisable for 
enforcing payment of the moneys hereby assigned or any part thereof and to 
compromise and settle any such proceedings on such terms as the assignee 
may sec fit, it being clearly understood that all costs and expenses of recovering 
the moneys hereby assigned are to be paid by the said assignor and the said 
assignor doth hereby covenant that it will at the request of the said assignee 
and at the cost and expense of the said assignee execute and do all such 
further acts, deeds, matters and things as the assignee may reasonably 
require for giving full effect to the assignment of the said moneys, and it is 
hereby expressly understood and agreed that the said assignor shall only 
receive credit on account of the moneys owing by the assignor to the assignee 
as aforesaid for the siun of $1,876.28, part of the said sum of $2,084.75 hereby 
assigned, the difference of $208.47, being a bonus or discount charged by the 
said assignee» for the deferred payment of the said sum of $2,084.75.

It is to be observed that the assignment clearly professes on 
its face to be a security, and that all costs of recovering the 
moneys are to be paid by the assignor.

At the trial it appeared in evidence that the respondent com-
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pany continued to give notes for the amount to the appellant 
company. Clearly the respondent never was discharged.

A leading question by its counsel suggests these notes were 
accommodation notes and an assenting reply is apparently got.

The evidence of the secretary-treasurer of the appellant 
clearly shews that he had the impression that the respondent was 
not discharged. And again when asked if the city by reason of 
the contract with it had made and been found entitled to claim 
further deduction from the amount he thought then that the 
respondent would be liable.

It is absolutely clear 1 think from the terms of the instrument 
itself and this evidence and the absence of any release or receipt 
and the continuation of the notes that neither party considered 
the transaction closed and this alignment accepted as full 
satisfaction for the balance1 of the amount due or any definite 
sum.

It is said the respondent's books shew a credit taken therefor, 
hut Nickson evidently thought this was conditional as it were, 
and that another account was kept of the transaction.

The character of the instrument itself is against the appellant’s 
contention.

Much stress is laid upon the absolute form of its operative 
part.

Any one conversant with the mode of thought and manner 
of transacting such like dealings amongst business men, I 
imagine, would attach little importance to such an argument.

And if we would do justice we must try and apprehend and 
correctly appreciate what men are about.

If the assignment had been intended finally to close up be
tween those parties to it all it related to, there would have been 
no doubt left existent in the minds of any one. There would 
not have been used either the word “security " instead of “pay
ment” or the provision for the assignor bearing the expenses of 
recovery of the money .

1 conclude it was exactly what the statute describes as a 
mortgage or charge on the book debt due by the city to the 
company.

This assignment I have taken up first for consideration, 
because, if any of the ingenious suggestions of counsel as to the
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text to lx» applied could be given any weight, there an* some 
features of that transaction and its surrounding circumstance» 
which might lend a slight colour of reason to the argument.

The other two assignments were each made before the delivery 
of any goods for which they were to secure the price before any
thing was done to entitle the appellant to look to the city for 
payment of a dollar. Yet they are given expressly for securing 
the goods and the moneys are collectable at the expense of the 
assignor as in the first assignment.

If an.assignment (framed in that way) of a claim over the 
future liability of any third party to a contractor when the goods 
to be delivered pursuant to it and work done therewith under the 
contractor’s agreement with the third party only relates to a part 
of the total sum to accrue du<* to the contractor, is not a mortgage 
or charge, I do not know what could be so.

That mortgage or charge, it might have been argued, and I 
am surprised it was not, was not of the l>ook debts but what led 
up to same.

The result has been the creation of a book debt and it is that 
which was intended to stand charged.

In my opinion any such assignment falls within the mischief 
which the Act is intended to render harmless.

I think, therefore, the appeal should be dismissed with costs.
Duff, J.:—I proceed upon the assumption that the instru

ments all came into operation effectively under the statute re
lating to assignments of choses in action as regards all the debts 
and sums they profess to transfer to the appellant subject only 
to the consequences of the imperfection, if it be an imperfection, 
due to non-registration. I reject Mr. Armour’s argument that 
the statute requiring registration is limited in its application to 
mortgages and charges for securing the repayment of loans for 
the reason that such is not the necessary or the more natural 
construction and that the intention to exclude from the operation 
of an enactment such as this securities given for debts incurred 
otherwise than by way of loan, for example, in the purchase of 
goods or other property, ought not to be attributed to the legis
lature in the absence of something in the statute pointing to such 
an intention.

The real question is: Are the instruments before us within
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the words “mortgage or charge?” The decisive point is, were 
the assignments given as security or were they absolute assign
ments in the sense that the respondent would not be entitled as 
of right by paying the debt and costs to require a retransfer?

I think the point must be decided against the appellant. 
It is evident that the purpose of the arrangements as practical 
business was to buy and sell blocks and pay and get paid for 
them. The appellant had no possible interest in the contracts 
with the municipality except as a cause or occasion for the sale 
of its blocks and as a source of supply for the respondent of 
means of paying for them. Whether they were paid by the 
means made available by the assignments or by any other means 
was a point which could possess no interest for the appellant. 
The phrase “for securing . . . payment” must be read, I
think, when all the circumstances are considered just as if the 
words were “as security for the payment;” and it is almost a 
universal rule that a transfer of property as security implies a 
right of redemption.

It would not be profitable to consider whether the assign
ments fall within the category of “mortgage” or within that of 
“charge;” or partly in one category and partly in the other; it is 
enough that they are embraced within the scope of the expression 
“mortgage or charge.”

Some energy was devoted at the trial to the endeavour to 
establish by the evidence of Nickson end Co.’s bookkeeper that 
the assignment of the deferred residue of 10% under the instru
ment of September 3, 1912, was actually treated by Nickson and 
Co. as payment. Now it is very difficult when the facts are 
considered to entertain the suggestion that this assignment was 
regarded by anybody as in itself, regardless of its fruits, amounting 
to payment. The respondent company were under an obligation 
to maintain the street for a year and deliver it up in a condition 
satisfactory to the municipal engineer. At the expiration of the 
year the provisional progress certificates were subject to read
justment and the whole of the deferred payments of 10% might 
conceivably be eaten up by deductions required on various 
grounds by that official. This, the appellants, of course, knew, 
and the suggestion lacks plausibility that, with their eyes open 
to these possibilities, they would release the respondent company 
before the year of probation had expired.

The appeal should be dismissed with costs.
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Anglin, J.:—By three instruments in the form of absolute 
assignments the T.R. Nickson Co., for valuable consideration, 
purported to transfer to the Dominion Crcosoting Co. moneys 
due and to become due from the corporation of the City of Van
couver to the assignors under certain paving contracts between 
them, existing and prospective.

The purpose of the parties was as clear as it was honest. In 
order to obtain from the Dominion Crcosoting Co. materials 
necessary for the performance of these contracts, the Nickson 
Co. agreed to vest in the Crcosoting Co. its entire right to defined 
portions of the moneys earned and to be earned under them. 
The matter for our consideration is whether any legal obstacles 
exist which prevent that purpose being carried out.

The T.R. Nickson Co. went into liquidation on October 20. 
1914. The Court of Appeal for B.C. has held the instruments 
in question to be mortgages or charges within s. 102 of c. 39 of 
the R.8.B.C., 1911, and therefore void as against the liquidator 
because not registered. The respondent supports this view, and 
also contends that, as against the liquidator, the assignments, 
although they should be deemed absolute, passed nothing to the 
assignees, because the debts which they purported to assign did 
not exist when they were executed and, becoming exigible only 
after the liquidation t>egan, they were then payable to the liquid
ator.

The utmost amount that could become payable to the assignees 
under the transfers in question would not exceed the indebtedness 
to them, present and contemplated, of the assignors in respect of 
which the assignments were made. Of course the absolute fonn 
of the assignments is not conclusive as to their true nature and 
effect. Upon proof that the real purpose was merely to create a 
security, equity would imply a right to a re-assignment on redemp
tion, and the instruments would in that case operate only as 
mortgages or charges. Durham Bros. v. Robertson, [1898] 1 Q.B. 
765, 772; Saunderson & Co. v. Clark, 29 T.L.R. 579. Evidence 
given on discovery, however, by the secretary of the T. R. Nickson 
Co. and by witnesses called by the respondent with a view of 
shewing that these instruments, notwithstanding their absolute 
form, were meant to ojierate only as mortgages or charges makes 
it abundantly clear that after the execution of them the assignors
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regarded themselves as having no further interest in, or claim to, 
or upon the moneys dealt with, and that it was intended tliat on 
payment to the assignees (whose right to receive them was meant 
to he absolute and unqualified) of whatever sums should eventually 
lx* payable in respect of the interests assigned, the indebtedness 
of the assignors to them would be pro tanto discharged. In the 
moneys so dealt with the assignors intended to retain no right, 
interest or claim of any nature or kind whatsoever. That they 
should ever thereafter under any circumstances again have any 
such right, claim or interest was quite contrary to the purpose of 
the parties. They meant to transfer the title to the moneys 
dealt with, and not merely to undertake that their debt to the 
assignees would be partly discharged out of a particular designated 
fund. They did not mean to confer on the appellants merely a 
right to have their claim in respect to the; moneys enforced by 
assignment. They meant to give to the assignees a direct right 
of action against the debtor municipality, not merely a right to 
institute proceedings against the assignors. Burlinson v. Hall, 
12 Q.B.D. 347, 350. The purpose was to confer on the ap]>ellants 
complete control of the part of the debt transferred to them and 
to put them for all purposes in the position of the T. R. Nickson 
Co. with regard to it. • These are the essential features of absolute 
assignments. William Brandt's Sons &' Co. v. Dunlop Rubber 
Co., 11905) A.C. 454; Comfort v. Betts, (1891) 1 Q.B. 737; Hughes 
v. Bumphouse Hotel Co., (1902] 2 K.B. 190. That these cases 
deal with the construction of s.s. 6 of s. 25 of the Judicature Act, 
under which the form and terms of the instrument are of greater 
moment than under the provision invoked by the respondent 
has not l>een overlooked.

Although such a dealing with part of a larger indebtedness 
has sometimes in a different sense been spoken of as charging, or 
giving a charge upon, that indebtedness, and there may be serious 
difficulties even since the Judicature Act, in the way of vesting 
in the assignee of part of a debt a right to sue the debtor without 
joining the owner of the other part of the debt, Forster v. Baker, 
[1910] 2 K.B. 636, I confess my inability to understand how 
instruments such as those here in question designed to effect a 
complete divestment of property and of every interest therein, 
legal or equitable, can be regarded as “mortgages or charges'’
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within the purview of the statute invoked by the respondents 
either because they do not deal with the whole amounts to lie 
earned under the several contracts, or liecause some of the moneys 
covered by them would only accrue due at a future date and their 
amount was subject to future ascertainment owing to the fact 
that certain deductions, contingent, but for defined purposes, 
might be made therefrom after they had become debts due to the 
contractors, though not presently exigible. Moreover, we are 
now dealing with the entire unpaid balance of the debt, Yates v. 
Terry, (1902] 1 K.B. 527, and all the persons interested in the 
debt are before the court. Conlan v. Carlow County Council, 
[1912] 2 Ir. R. 535.

That the instruments in question were mortgages was scarcely 
argued. Indeed, they lack the essential feature of a mortgage— 
the right of redemption. The respondent relied rather on the 
word “charge” in the statute. The use of the terms “mortgage 
or charge” in collocation, however, indicates that the word 
“charge” is used in a sense somewhat akin or analogous to that 
of mortgage (see authorities collected in Maxwell on Statutes 
(5th ed.), pp. 529 et seq.), and was not meant to include anything 
so utterly foreign to the nature of a mortgage as an out and out 
transfer. Re Old Bushmills Distillery Co.,- [1897] 1 Ir. R. 488. 
at 504-5, 508. The net amounts earned by the T. R. Nickson 
Co. and ultimately to become due from the municipal corporation, 
whatever they might be, were intended to tie assigned absolutely 
and irrevocably to the appellant. 1 am, therefore, with respect,
of the opinion that the assignments in question were not mort
gages or charges within the statutory provision invoked on behalf 
of the liquidator.

But it is also urged that the appellants cannot recover, not 
because there cannot be a valid equitable assignment of a defined 
portion of a future debt, the amount of which has not been 
precisely ascertained, to arise out of a contemplated contract 
which is a mere expectancy (see Skipper v. Holloway, [1910] 2 
K.B. 630; Forster v. Baker, [1910] 2 K.B. 636, and cases there 
referred to), but on the ground that at the date when the T.R. 
Nickson Co. went into liquidation the fund claimed was not in 
existence as a debt which had accrued due; and the principle 
underlying such cases as Wilmot v. Alton, [1896] 2 Q.B. 254.



38 D.L.R.] Dominion Law Reports. 81

11897] 1 Q.B. 17; Ex porte Holt, 10 Ch. D. 015, and Ex parte 
XichoUs, 22 Ch. D. 782, is invoked. In support of the applic
ability of that principle to a company in liquidation counsel for 
the respondent cited Bank of Scotland v. MacLeod, [1914] A.C. 
311, at 317. Without assenting thereto 1 shall for the purposes 
of this case assume that a company in liquidation is governed by 
these authorities. Attention should, however, lie directed to the 
facts that the bankruptcy rules as to reputed ownership do not 
apply to the winding-up of companies, (iorringe v. Irwell India 
Rubber & Gutta Percha Works, 34 Ch. D. 128, and that in liquida
tion the company’s property remains vested in it and does not 
pass to t he liquidator (who is a mere administrator) as t he proper!y 
of the bankrupt passes to his trustee in bankruptcy.

Under the terms of each of the contracts in question the 
municipal corporation retained 10% of the total amount earned 
by the contracting company for twelve months after its com
pletion as a guarantee that the company would during that period, 
known as “the term of maintenance,” keep the pavements in 
good repair at its own expense, replacing any defective materials 
and remedying all ruts, hollows, depressions, cracks, settlements, 
unevenness or other defects. Should the contractor make de
fault in fulfilling this obligation the engineer of the municipal 
corporation had the right, on giving forty-eight hours’ notice, to 
execute all repairs which he should deem necessary and the cor- 
poration was entitled to charge the costs of repairs so executed 
against the moneys retained or any other moneys of the contractor 
in its hands.

By the first assignment—that of the Pender St. contract— 
nothing but the 10%, “retention money” was assigned. The 
two other assignments deal with other moneys to be earned under 
the contracts as well as the 10%, retention moneys. But payment 
of all except the 10% had been made in respect of them to the 
assignees before the Nickson Co. went into liquidation and the 
only sums now in question in respect of these contracts are like
wise the 10% retention moneys held under them.

In the case of the Pender St. contract the construction work 
had been finished and the retention moneys, . ascertained to 
amount to $2,084.75, were held by the municipal corporation
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umler the guarantee clause before the assignment of them was 
8. <'. executed. Before the Nickson Co. went into liquidation the 

Dominion “term of maintenance" had expired, $1,500 on account of the 
CiuxwimNu retention moneys had been paid to the assignees on December 3, 

». 1013, by the municipal corporation (which had full notice of all
NlCo<”> ■ *1"' assignments), the final certificate had issued on September 
,-^T . 16. 1914, and after deducting $131.37 expended by it for repairs,

the corporation had in hand $458.38 which had become actually 
payable under the contract. On September 23, 1914, more 
than a month before the liquidation liegan, the Nickson Co. 
wrote to the municipal corporation approving of the deduction 
of the $131.37 and requesting that payment of the balance of the 
retention moneys held on the Pender St. contract should be made 
to the appellants. There can, therefore, be no difficulty either as 
to the assignability or the alteolute assignment of this money. 
The appeal as to it should be allowed.

On the other hand, in the cases of the contract for Hastings 
St. anil that for Fourth Ave., the “tenus of maintenance" did 
not expire until August or September, 1915—nearly a year after 
the liquidation began. All the moneys to Itecome payable under 
these two contracts had been earned, however, in August or 
September, 1914, when the works were completed The con
tracts expressly recognise this fact in providing that “a certificate 
marked ‘completion certificate for payment,’ at the rate of 90% 
on the whole amount din under the contract" should be issued 
payable to the contra ors on completion of the works. These 
certificates had be< duly issued in respect of both contracts 
before the liquidation. The construction of the pavement was 
the whole considéra ion for all the moneys to be paid under each 
contract. The consideration for the supplementary obligation 
to repair was the giving of the paving contract. No doubt the 
right to payment of the 10% retention moneys only arose 12 
months afterwards, i.e., on the expiry of the “term of main
tenance." These moneys in the interval, however, were (subject 
to the assignments) the property of the T.R. Nickson Co. They 
were held for that company by the municipality as débita in 
presenli, eolvenda in Juturo, subject only to the fulfilment of the 
guarantee of maintenance, and to the right on the part of the 
corporation to deduct therefrom any expense to which it should
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le put for such maintenance or for maintenance under similar CAN. 
provisions of other contracts of that company. They were 8. C. 
precisely in the same position as moneys of the T. R. Nickson Co. Dominion 
deposited by it with the municipal corporation as a guarantee Cbiosotinu 
for the fulfilment of any contractual obligation would have been. ». 
Moneys so deposited remain the property of the depositor subject Nlcto°K 
to the lien or charge in favour of the depositee defined by the 
terms of the guarantee. There was at that time nothing to 
prevent the assignment of these moneys by the T. R. Nickson Co. 
to the appellants liecoming effective. The assignments as to 
them had, no doubt, o|ierated at the time they were made only as 
contracts to give them to the assignees when they should be 
earned, Thompson v. Cohen, L.R. 7 Q.B. 527, 533; Cole v. Kernel,
L.R. 7 (j.B. 534, because a man cannot in equity any more than 
at law assign what has no existence. But a man can contract 
to assign property which is to come into existence in the future 
and when it haa come into existence equity, treating that as done 
which ought to be done, fastens upon that property and the 
contract to assign thus becomes a complete assignment. Collyer 
v. Isaacs, 19 Ch. D. 342, 351, 353; Holroyd v. Marshall, 10 H.L.
Cas. 191.

On the completion of the works the right to the “retention 
moneys," which were part of "the whole amount due under the 
contract," passed to the assignees, subject to the lien or charge 
thereon of the municipal corporation. The case in respect of 
these moneys, I think, falls within the principle on which Re 
Davis, 22 Q.B.D. 193, Ex parte Moss, 14 Q.B.D. 310, and Pipe’s 
case (1888), W.N. 225, were decided. The moneys assigned 
had not, it is true, been earned when the assignments were made 
and could not, therefore, be the subject of common law assign
ments. But although the contracts themselves should lie regard
ed as having lieen then mere expectancies and the moneys to 
arise under them as mere possibilities—future book debts, Tailby 
v. Official Receiver, 13 App. Cas. 523, 542-8, in equity, when they 
had been earned and were “due," the assignment of them for 
valuable consideration liecame operative and could no longer lie 
defeated even in bankruptcy. This was the situation when the 
1. R. Nickson Co. went into liquidation. Had the liquidation 
occurred liefore the completion of the works, i.e., Iiefore the
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moneys had tieen earned, the position might have t>ecn different, 
and the principle of the decisions in Wilmot v. Alton, [1890] 2 
Q.B. 254, and Ex parte Nicholls, 22 Ch. D. 782, might have 
governed, if these bankruptcy decisions are applicable in the 
liquidation of a company.

I am for these reasons of the opinion that the appeal as to the 
retention moneys held in respect of the Hastings St. and Fourth 
Ave. contracts should also l>e allowed.

The appellant is entitled to its costs throughout.
Appeal dismissed.
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Re FAULKNERS LIMITED.
Ontario Supreme Court, Meredith, C.J.C.P., Hid dell, Ixnnox and Hose, JJ.

June 8, 1917.

Sale (§ I B—6)—By sample—Passinc, of title.
The property in goods passes when the seller and buyer intend it shall 

pass—An order for goods after inspecting samples is not necessarily a 
“sale by sample.” The property in goods so ordered, and sent by 
carrier, addressed to the buyer, passes upon the delivery to the carrier.

Appeal from an order of Clute, J. dismissing an appeal from 
an official referee upon a reference for the winding up of an 
incorporated company and finding that the appellants were not 
entitled to rank as preferred creditors. Affirmed.

A. C. Heighington, for the appellants.
G. D. Kelley, for the liquidator, respondent.
Meredith, C.J.C.P.:—The appellants are wholesale dry 

goods merchants, carrying on business at Glasgow, in Scot
land; and Faulkners Limited were retail dry goods merchants, 
carrying on business at Ottawa, in Canada.

In the month of October, 1914, Faulkners Limited gave to 
the appellants, through one of their travelling salesmen then in 
Ottawa, orders for goods the prices of which amounted to about 
£3titi. This purchase of goods was one of an ordinary character, 
made in the usual way. The salesman displayed his wares in 
the shape of samples, as they are commonly called; the retail 
merchants’ buyer was thus enabled to see generally what the 
wholesale sellers offered for sale and could supply, and ascertain 
the prices: and, acting accordingly, in quite the usual manner of 
buying and selling between retail and wholesale dealers in such 
wares, the buyer “ordered,” and the seller agreed to supply, a
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large quantity of many kinds of such wares; and thereupon the 
salesman sent the “order,” by post, to his employers, at their 
place of business in Glasgow, in the usual manner of carrying out 
such transactions.

In due course, and in quite the usual manner, the “order” 
reached the appellants, the goods ordered were packed and sent to the 
buyers, and the shipping bills and other papers were sent to them 
by post. The shipment was made on the 20th January, 1915, at 
Glasgow; and the goods arrived at Ottawa on the 19th February, 
1915.

ONT.

Re
Faülkneks

Limited.

Meredith,
CJ.C.P.

The buyers, instead of taking the goods into stock at once, 
followed the very common custom of having them taken from the 
carriers and placed in a lxrnded warehouse until the duty could lie 
paid and until otherwise it should be convenient to take the goods 
into stock. The duty upon such goods is large, running from one- 
fourth to one-third or more of their cost; and, the buyers not 
having the means of paying so large an amount conveniently at 
the time, the quite common course I have mentioned was adopted.

The duty was paid upon nearly all the goods, and they were 
taken into stock in the month of March, on the 4th, (>th, 9th, 
11th, and 25th days of that month.

The freight upon all of them was paid to the carriers by the 
buyers before the goods were delivered by them and removed to 
the bonded warehouse, on the 3rd March.

The buyers’ business is now in liquidation under the provi
sions of the Winding-up Act, the winding-up order having l>een 
made on the 20th March, 1915.

In July, 1915, an affidavit, proving the appellants’ claim 
against the insolvent estate, was made by a member of the Bar 
of this Province, in which he is so described, in addition to the 
description of “the registered attorney in Canada” of the whole
sale merchants, the sellers of the goods in question: and in that 
affidavit it is said that Faulkners Limited are justly and truly 
indebted to the sellers in the sum of $2,739.25 “for goods supplied 
to the said debtors at Ottawa.
And “3, that Arthur & Co. (Export) Limited hold no security 
whatever for the said claim or any part thereof. ”

From one of the letters filed, it appears that the solicitor had
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had his clients’ claim placed in his hands in the month of March. 
1915, and that in that month he had begun his inquiry into the 
facts of the case: proof of the claim, in the manner I have men
tioned, was not made until four months afterwards.

And now the appellants have completely changed their posi
tion, and claim, in regard to the goods shipped by them to Faulk
ners Limited, in January, 1915; their present contentions, through 
the same solicitor, being:—

(1) That the contract, made in October, 1916, to sell such 
goods was procured by the fraud of the purchasers, and that 
therefore no property in, or right to, the gixsls ever passed to 
them: and

(2) That, in any case, no property in the goods ever passed, 
under the transaction in question, to the purchasers: but that they 
wrongfully converted them to their own use: and that the liqui
dator of their estate can stand in no better position than they, 
and so he was guilty of a wrongful conversion of the appellant- 
goods in selling them, as he did, as part of the insolvents’ estate.

The appellants' claim, thus made, has been heard by the local 
referee, in the winding-up proceedings, at Ottawa, and by Clutc. 
J., upon an appeal against the judgment of the local referee upon 
it; and each of them was clearly of opinion that the appellant- 
real rights in the matter are those deposed to in the affidavit of 
their solicitor of July, 1915, to which I have referred; and that 
there is no sulistantial ground for the changed claim which thex 
now' make. This appeal is against that judgment of Clutc, .1.

Upon the first point made in it, I am unable to find any fact 
proved upon which any charge of fraud could even plausibly lie 
made. There was no assertion made, nor any assurance asked 
for, at the time of the sale in October or at any other time, that 
the buyers were in solvent circumstances : and, if there had been, 
there is no evidence that they were not; and so the sale could not 
have liecn made in reliance upon any false statement of that 
character : whilst to assert that the buyers Ixiught with the in
tention of never paying for the goods would lie to assert something 
of which there is no evidence and which indeed would be quite 
disproved by the facts and circumstances of the case. Until 
the unfavourable response came, in the month of March, 1915, to 
an expressed need for an extension of time for payment of their
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debts, I have no doubt Faulkners Limited, and the creditors as 
well, expected that the business would be carried on and carried 
on successfully: see Ex ]>. Whittaker (1875), L.R. 10 Ch. 440.

And, if the contract had l>een brought about by the fraud of 
the buyers, there was no rescission by the sellers on that, or in
deed on any, ground; but, after inquiry and with full knowledge 
of the facts, there was, almost five months afterwards, an affirm
ance of it in “the claim” made and proved by their “registered 
attorney, ” as I have mentioned.

The other ground of the appeal, like that which I have dealt 
with, is quite indefinitely stated, but seems to be this: that the 
property in the goods had not passed to the purchasers when 
the Martin letter was written, on the 3rd March, 1915, intimating 
that Faulkners Limited were unable to meet their liabilities as they 
fell due and proposing an extension of time for payment of their 
debts: that the property had not passed, because the goods were 
sold according to sample, and had not been inspected and accepted 
by the purchasers when that letter was written: that, therefore, 
the property in the goods always remained in the sellers; that the 
subsequent taking possession of them by the buyers was a wrong
ful act which gave no right in them to the buyers; and that the 
liquidator, therefore, never had any right to them, and, having 
sold them, is answerable to the appellants for their price or value.

But that is a position which seems to me to lie assailable at 
many points.

When a purchaser of goods, not yet delivered to him, tells the 
seller that he will not pay for them if delivered, the seller need not 
deliver the goods; but there cannot be a rescission of the contract 
without the consent of the seller. There may, of course, lie a 
tacit concurrence in putting an end to the contract ; and actions 
may speak as well as words : see Morgan v. Bain, L.R. 10 C.l\ 
15, and In re Phœnix Bessemer Steel Co., 4 Ch. D. 108. In Ex />. 
Stapleton, 10 Ch.D. 580, it was said by Jessel, M.R., at p. 590, 
that “if a person who has entered into a contract of this kind 
gives to the vendor before he has parted with the goods that 
which amounts in effect to this notice, ‘I have parted with all 
my property, and am unable to pay the price agreed upon,’ 
it is equivalent to a repudiation of the contract. Of course that
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would not affect the right of the trustee in the liquidation to elect 
to fulfil the contract on paying the price in cash, provided that he 
does so within a reasonable time;” and he subsequently added 
that a suli-purchaser from the debtor might do so too. And in the 
case of the Phœnix Bessemer Steel Co.} the same Judge said (4 
Ch.D.atpp. 113, 114): “It appears to me that, in order to bring the 
case within the rule, there must be that sort of insolvency declared 
which ought to satisfy every reasonable man that there is no 
intention on the part of the purchaser to pay for the goods, and 
no probability that he will pay for them.”

And the rule in the United States of America is said to be. 
that: “If the contract of sale is executed the subsequent insol
vency of the buyer is not ground for rescission:” and that: “Where 
the sale is on credit the seller is excused from delivery if the buyer 
has absconded, or has become insolvent. If, however, the buyer 
is ready to substitute cash for the credit, his insolvency does not 
excuse the seller:" Cyclopaedia of Law and Practice, vol. 35. 
pp. 135 and 253.

Taking the rule to be as stated in the cases I have mentioned, 
there is far from being enough to bring this case within it. The 
Mai tin letter was not a letter of the buyers: Martin, an account
ant, had been employed by creditors of Faulkners Limited to 
investigate their affairs; and he, in such employment, having come 
to the conclusion that an extension of time was necessary to en
able the company to carry on its business, wrote, in his own name 
and upon his own letter-paper, the letter of the 3rd March, 
1915. That which Martin proposed, the company, no doubt, wen- 
sat isfied with, and desired: and it must be that it was considered 
by all concerned a satisfactory solution of the company's 
difficulties, and a proper one, and so one which was likely to be 
carried out. Martin, acting for creditors, would not have sug
gested it if it had not appeared to him to have been in the interests 
of the creditors, and the company would not have acquiesced in 
it if it had not seemed to lx* a feasible means of enabling them to 
carry on business successfully. The company were not insolvent, 
as a going concern; they had assets to the amount of over $25,000 
in excess of their liabilities, and were said by Martin to be in asomc- 
w hat better position financially than they had been two years before. 
What they lacked was credit, credit with lenders of money as well
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as with sellers of goods; that credit without which few mercantile OMTl
concerns, if any, could carry on business successfully. There is S.C.
no evidence that insolvency was announced by the company at jtK
anv time; on the contrary, until the creditors refused to accept Faulkners

r Limited
Martin’s proposition, nothing was expected hut that the company ----
should he able, and should continue, to carry on their business, and cTc1?.’ 
do so successfully: and nothing to the contrary was said by the 
company. It is true that in the month of February, 1915, a 
creditor commenced proceedings for the winding-up of the com
pany; but that is not an altogether uncommon method adopted 
to enforce a single creditor’s claim, nor one that never succeeds.
It seems to have succeeded, in that sense, because nothing ever 
came of it. If it did not succeed in that sense, it must have failed 
lor want of merit: it is said to have l»een “dropped.”

And so, even if the case were as the appellants state it on this 
branch of the appeal, it should fail, because no such circumstances 
have lieen proved as would have absolved the appellants from 
their obligations under the contract in question, if they had been 
unfulfilled on the 2nd March, 1915; and that seems to me to lie 
made abundantly plain by the conduct of the appellants, through 
their legal adviser, in continuing to act as if the contract were 
in full force until, at least, the end of July, 1915, and then claiming, 
under oath, only as simple creditors of Faulkners Limited, without 
any security whatever, for the full price of the goods in question.

But the case is not as the appellants state it on this branch of 
the appeal; it is in all material respects very different.

Not only hud the property in the goods passed to the buyers 
before the 2nd March, 1915, but, as I find, the possession also 
had passed to them.

When property passes, in the case of a sale of goods, is when 
the parties to the contract intended it to pass; their agreement in 
that respect is that which binds, and so the question is one of fact.

It is said for the appellants that the sale was a sale of goods by 
sample, and that, that being so, the intention of the parties must 
have been that the property should not pass until the buyers had 
inspected the goods in question and found them to l>e equal to the 
sample, and that that had not been done when the Martin letter 
was written. But that contention seems to me to be based upon 
a confusion of a sale by sample with a sale from samples. The
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sale in question was one from samples, samples sent out by th ■ 
sellers so that they might put buyers, carrying on business out of 
Glasgow, as nearly as possible in as good a position to buy at 
their own place of business as if they were buying in the sellers' 
warehouse in Glasgow; and it could hardly occur to any one, if 
buying in the warehouse, in almost the same manner, that lu 
was buying by sample. Samples would there l>e shewn in tin 
warehouse in the same manner, but in greater quantity, and pur
chases would be made1 accordingly, not of the goods exhibited 
hut of goods of that kind, just as the sale in question was made. 
The goods an* in each case described and numliered, and the 
purchase is made by description and number. In this case, a 
good many more than an hundred different kinds of goods wen- 
purchased: to say that in such a case the sale was bv sample, that 
the contract was that each should l>e in accordance with tin- 
sample, and that there was to lie an inspection for the purpose of 
comparing them with the samples exhibited, is to say that which, 
by reason of its impracticability only, no business man would 
seriously assert. In a ease of a sale by sample the buyer usuall\ 
retains the sample to lie the guide in the inspection or other test 
in cases such as this the samples go with the salesman; they art 
part of the stock-in-trade of his employers. Sales by sample wen 
familiar transactions years ago, but are very infrequent here now 
they were applicable to sales of bulky goods such as wheal, 
flour, and other like commodities, but in these days sales accord
ing to grade have almost entirely superseded sales by sample. 
So that it may be that some might confuse sales according to 
sample with sales from samples, notwithstanding their very wide 
difference. Sales by sample have very much gone out of vogiu 
whilst sales from samples have very much come in.

And if a sale by sample, why an inspection in Ottawa and not 
at the Glasgow warehouse? The home of the samples was there: 
the prices to lie paid were the prices of the goods in the warehouse: 
the freight was to be paid and was paid by the buyers: the good- 
were to be shipped and were shipped for the buyers and in their 
name: they were to pay, and were charged with, the cost of 
Ixixing and shipping: the goods were to be insured and were in
sured for and in the name of the buyers: and the bills of lading, 
giving absolute control over the goods, were to be sent, and were
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sent, to the purchasers: so that in all details the sale was the same
us if it had lx*en made at the sellers’ warehouse in Glasgow, H.C.
except that it was effected by a travelling salesman, with samples Ke
from the warehouse, at Ottawa, instead of in the warehouse at Faulkner»

Limited.
Glasgow. -----

In these circumstances, 1 call have no manner of doubt that the cTc'p.’ 
property in the goods passed to the buyers when the goods, having 
been selected and pucked in accordance with the intention of the 
parties, were delivered to the carriers for and in the name of the 
buyers: and that the possession of the goods then also passed to 
the buyers, that fact being put lieyond all question by the sending 
to them of the bills of haling made out in their favour. And all 
this took place on or Indore the 20th January, 1915: and so the 
sellers were quite right in making their claim for the price of all 
the goods in question as goods sold and delivered to the buyers on 
that day; and their solicitor was also quite right in verifying that 
claim upon his oath.

And, in addition to all this, when the goods reachesl Ottawa, 
in the month of February, the buyers, having paid the carriers 
their charges, took the goods out of their possession, so that the 
carriers had no more control over them in any manner, and left 
them, as their (the buyers’) own goods, in a bonded warehouse, until 
they should, at their convenience, pay the customs duties and 
remove the goods to their owfn place of business.

I am therefore clearly of opinion that ( ’lute, J., and the Referee, 
as well as the appellants’ solicitor in proving their claim in July,
1915, were quite right in the view taken by them of the trans
action in question; and to this concert may l>e added the voice of 
Faulkners Limited and the words of the appellants, conspicuously 
printed in red ink at the head of their invoices of the goods in 
question, dated the 20th January, 1915, plainly indicating that 
their obligations ended with the shipment of the goods, and 
warning the buyers that, if any of the goods had been abstracted, 
they should at once make claim against the carriers, “ who alone 
are responsible. ”

And I may add that the contention made in thi< case, in the 
apj)cllants’ behalf, does seem to me to lx* an extraordinary one 
to l>e made in any wholesale merchant’s belmlf: if, in a typical 
sale such as that in question, the probity in the goods docs not
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pa«* to tin* buyer until he has, at his place of business, inspected 
S. C. and accepted, as “up to sample,” the goods; if all risks as to loss
lit and injury of the goods arc to lie the seller's, and they are to rc-

* LiHmlT ma*n his, however they may lie rejected, his lot would be a rather 
—- hard one, and assuredly not one that he should seek in a Court 

C.J.C.P.' of law to have fastened upon him. It must not be overlooked 
that when property passes the right to stop in transitu is an 
effectual safeguard.

This appeal should, in my opinion, be dismissed.
Riddell, Lennox, and Rose, JJ., agreed that the appeal

should be dismissed. Appeal dismissed, with costs.

SASK. MORSE CO-OPERATIVE SUPPLY CO. v. COATES.

Saskatchewan Supreme Court, Lamont, Brown and McKay, JJ. NovemberS. C. uimim, nr
H, 1917.

Companies (§ V 13—176)—Subscription—When binding—Allotment or
SHARES.

A promissory note given for shares in a company not yet incor|x>ratc<l 
is an offer to take shares when the company becomes incorporated ; to 
constitute a binding contract there must be an acceptance of this offer 
by an allotment of the shares applied for and a notice to the applicant 
of such allotment.

Appeal from the judgment of the trial judge in an action on 
a promissory note. Reversed.

L. McTagyart, for appellant ; J. F. Hare, for respondent.
The judgment of the court was delivered by

Lament,j. Lamont, J.:—This is an action on a promissory note. On
March 5, 1914, one A. T. Hodges, who was promoting the plaintiff 
company, solicited the defendant to subscribe for shares in the 
capital stock of the company, which had not then been incorpor
ated. The defendant said he would take a couple of shares. The 
par value of these shares was $50 each. The defendant gave to 
Hodges a note for $90 and a cheque for $10 and took from him the 
following receipt:—

Received from John Coates, farmer, of Morse, the sum of $10, by cheque, 
in payment of 2 shares in the Morse Co-<)|>erative Supply Co. Stock certi
ficates to be issued when incorj>oration is effected. Sgd. Arthur T. Hodges,

The note not being paid at maturity, the plaintiffs now- sue 
thereon.

A number of defences were set up, the most important being 
that there wfas no acceptance of the defendant's offer, that the
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shares applied for had never been allotted to the defendant, nor 
had any stoek certificates beenissued. IntheDistrictCourt, judg
ment was given for the plaintiff company. From that judgment 
this appeal is brought.

The question in this case is, was there a binding contract on 
the part of the defendant to take shares?

In Ite Scottish Petroleum Co., 23 Ch.l). 413, Haggallay, L.J., 
at p. 430, said:—

To constitute a binding contract to take shares in a company when such 
contract is based upon application and allotment, it is necessary that there 
should be an application by the intending shareholders, an allotment by the 
directors of the company of the shares applied for, and a communication 
by the directors to the applicant of the fact of such allotment having been

In the present case, there was no written application by the 
defendant for shares, but the giving of his cheque and note was 
an offer by him to take shares as soon as the company was in
corporated, upon the terms agreed and set out in the receipt.

To constitute a binding contract, there must be an acceptance 
of this offer by the company. Acceptance is usually evidenced 
by an allotment of the shares applied for and notice to the appli
cant of such allotment. The only evidence of allotment in this 
case is that at the directors’ meetings on March 2 and March 1G, 
1914, applications were discussed and it was agreed among the 
directors that all who had applied for stock were good men to 
have in the company, and their money and notes were not re
turned. There was no resolution accepting the applications, 
nor was any notice sent to the applicants either of acceptance of 
their applications or of the allotment of shares.

These meetings of the directors (so-called) were, however, 
prior to the incorporation of the company. The company did not 
become incorporated until March 30, 1914. What evidently 
happened was that the promoters, who subsequently became 
directors, assumed to allot shares prior to the incorporation of the 
company. This they had no power to do.

In Mitchell’s Canadian Commercial Corporations, at p. 406. 
the author says:—

before a company has obtained its charter of incorporation, there is no 
one with whom a subscriber to a share list can validly contract, consequently 
the agreement is not binding unless and until adopted by the company when 
incorporated, and is revocable by the subscriber so far as the company is 
concerned at any time before the company is incorporated and accepts the 
offer.
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Lament, J.

The company not being in existence until March 30, there 
could 1m* no acceptance of the defendant’s offer prior to that date. 
After that date, there is absolutely no evidence that the defend, 
ant’s application ever came before the directors or that they ever 
passed upon it. They appear to have taken it for granted that the 
action which they, as promoters, took, prior to incorporation, 
was all that was necessary to constitute a binding contract in 
view of the retention of the note and money by the company. 
This, in my opinion, is not so.

In Mitchell’s book above referred to, at p. 190, the author
says:—

If regard is had to the well-established theory that an incorporated 
company is a separate and distinct legal entity apart from its corporators, 
it necessarily follows that at common law a company duly incorporated 
would not be liable on contracts made on its behalf before it was incorporated. 
In the first place, the principal for whom the representative is acting before 
incorporation is non-existent as a legal entity. That being the case there 
can be no effectual post-corporate ratification of a contract entered into by a 
pre-incor|»oration representative, for “ratification can only be by a person 
ascertained at the time of the act done—by a person in existence either 
actually or in contemplation of law.” See also Pearce case, lfi App. Cas. 
at p. 512-3.

Here, there was an offer by the defendant, but no acceptance 
of that offer by the company.

It was however contended that, even if there was no actual 
acceptance or allotment of shares, the fact that the defendant’s 
name was entered upon its register, and the fact that the com
pany sent him a notice of a shareholders' meeting and that he 
attended and took part in that meeting, were circumstances 
sufficient to justify the inference not only that the company 
accepted his offer, but also that he must have been aware that such 
was the case. The page of the company’s ledger wh'ch was put 
in evidence as a register of members cannot, in my opinion, 1m* 
considered. It is simply what it purports to be, namely, the 
company’s ledger account with the defendant. It is headed 
“J. Coates, Morse” and the debit side, under date of March 5, 
debits Coates with note for $90 and “To cash $10.” On the othe r 
side, under same date, is credited “Rv cash $10. By note $90. 
Dec. 17, To balance, $90.”

Section 20 of The Companies Act (R.S.S. 1909 c. 72) provides 
that the subscribers of the memorandum of association “and 
every other person who is to become a member of a company
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under this Act and whose name is entered on the register of mem- 
bers shall l>e admitted to be a member.” 8. 27 provides 
that “each share shall in the case of a company having a capital 
divided into shares be distinguished by its appropriate number.” 
Then a. 28 reads as follows:—

'JR. Every company under this Act slmll cause to Ik; kept in one or more 
Ixtoks a register of its members; and there shall Ik- entered therein the follow
ing particulars:

(a) The names and addresses and the occupations, if any, of the member' 
of the company; with the addition in the ease of a company having a capital 
divided into shares of a statement of the shares held by each member, dis
tinguishing each share by its numlter; and the amount paid or agreed to l»e 
considered as paid on the share's of each member;

(b) The date at which any |>erson was entered in the register as a member;
(c) The date at which any person ceased to Ik- a member.

It will l>e seen that the above ledger account is no compliance 
whatever with the requirements of s. 28. It does not give the 
subscriber's occupation, nor does it distinguish his shares by specific 
numbers. If March 5 is to be taken to be the date on which 
his name was entered on the register, such entry was prior to the 
incorporation of the company. The ledger page cannot, in my 
opinion, be considered as a register of members.

The only other ground upon which it was sought to hold the 
defendant liable wras that a notice of a shareholders' meeting 
was sent to him and that he attended and took part in the proceed
ings of the company, and that this was evidence of an acceptance 
of his offer by the company and knowledge of such acceptance 
on his part.

It is true that acceptance need not be in writing. It may be 
made verbally, or by conduct communicated to the defendant 
that the company has accepted his application and himself as 
a shareholder, but I have not been able to find any case in which 
it w*i8 held that the sending of a notice of a shareholders’ meeting 
and attendance at that meeting, by a shareholder, without any 
allotment of shares or notice thereof, or entry of the subscriber’s 
name on the register, is sufficient to charge him with liability in 
respect of the shares applied for.

In Re Canadian Tin Plate Co.} Morton's case, 12 O.L.K. T>94, 
Morton applied for 25 shares of the common stock of the company, 
for which he agreed to pay “upon delivery of the regular stock 
certificates of the company, the same having been duly signed 
and sealed.” In the stock ledger of the company, under his name
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and the heading “Common Stock,” an entry was made “Allotted, 
bought, debtor 25 shares.” There was no evidence of any reso
lution of the directors allotting stock, nor was notice of such allot
ment sent. Subsequently, the directors sent notices of calls to 
Morton in respect of this stock. In giving judgment, Osler, J.A., 
at pp. 599 and GOO, said:—

The entry of the respondents’ names in the stock ledger is not conclusive: 
Gunn's ease (1867), L.R. 3 Ch. 40; and the absence of any record in the 
minute book of any resolution of the directors dealing with the rest hum lent s' 
application, and the silence of the persons who ought to know whether it was 
ever brought before or passed upon by the board, strongly sup)>orts the 
inference that the stock never was allotted, and that the entry of the lttth 
August was merely the unauthorised act of Thompson or of some clerk acting 
under his instructions. . . .

Whether the mere notice of a call can be regarded as equivalent to 
notice of allotment is perhaps questionable: Nasmith v. Manning (1880-1), 
5 A.R. (Ont.) 120, 5 Can. 8.C.R. 417. It may |)erhaps be so framed as to 
be sufficient for that purpose, but I do not decide it. The rcs|iondents' 
difficulty arises at an earlier stage. There never was, as I hold, any appro
priation of specific shares to the respondents. The resolutions making the 
calls certainly cannot be regarded as such. These deal with stock which lias 

been already allotted, and with nothing else, and the fact that Thompson sent 
notices of such calls to the respondents amounts to nothing if the stock had 
not been already allotted to them by the directors. There having, therefore, 
been no response by the company to the respondents' application, they never 
became shareholders, and were properly struck off the list of contributories.

The facts of this case throw considerable light on the case at 
bar. Here, as in the Morton case, there never was an appropriation 
of specific shares to the defendant. The offer of the defendant to 
take shares was upon condition that the stock certificates were 
to be issued when incorporation was effected. They have never 
been issued.

I am therefore unable to find that there was any binding 
acceptance by the company of the defendant’s offer. The appeal 
should, therefore, be allowed with costs, and the plaintiff’s action 
dismissed with costs, and the defendant’s counterclaim asking for 
a return of the $10 paid should be allowed with costs.

--------  Appeal allowed.
KILDONAN INVESTMENTS Ltd. v. THOMPSON.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idingtof, 
Duff, Anglin and Brodeur, JJ. February 6, 1917.

Appeal (§ I A—1)—By company—Suspension ok charter—Effect.
A temporary revocation of a company's chart or, subsequently restored, 

docs not affect the prosecution of an appeal by a company instituted 
between the revocation and the revival; in the absence of Dominion 
legislation to the contrary, the legal capacity of a company chartered 
under a provincial statute is determined by provincial law.



38 D.L.R.I Dominion Law Reports.

Appeal from the* judgment of the Court of Appeal for Man
itoba, 25 Man. L.K. 440, affirming the judgment of Mathers, C.J., 
at the trial, 21 D.L.R. 181, by which the plaintiff's action was 
dismissed with costs. Affirmed.

The jutlgment of the Court of Appeal for Manitoba, dismissing 
the appeal of the present appellant, was rendered on May 17, 
1915. The appellant company, having failed to make the annual 
summary shewing the lands it possessed as required by s. 77 of 
the Manitoba Companies Act, the letters patent evidencing its 
incorporation were duly cancelled by order-in-council on July 14, 
1915. During the time the charter of the company appellant 
was so revoked, the solicitors for the appellant obtained from 
Richards, J., on August ti, 1915, an order allowing the present 
appeal to the Supreme Court. But, on October 18, 1910, the dis
ability of the appellant company was removed, under the pro
vision of s. 130 of the Manitoba Companies Act, which declares 
that tin* Lieutenant-Governor-in-Council may order that the 
charter of a company “l>e revived and the company restored to 
its legal position as at the time of such revocation, cancellation 
or surrender in the same manner and to the same extent as if 
there had been no such revocation, cancellation or surrender."

The respondents moved to quash on the ground that the 
company appellant had virtually ceased to exist when the appeal 
to the Supreme Court has been instituted.

The motion to quash the appeal and the merits of the cum* 

were argued at the same time.
Fullerton, K.C., for respondents.
h itzpatkk k, C.J.:—As to the question of jurisdiction 1 agree 

with Anglin, J. The order-in-council reviving the letters patent 
ol incorporation restored the company to its legal position as at 
the time of the revocation in the same manner and to the same 
extent as it there had been no such revocation.

On the merits I agree, with some hesitation, that this appeal 
diould be dismissed with costs.

1 he evidence does not support the defence originally set up, 
and, in my opinion, it is not very satisfactorily established that 
all the respondents were induced to enter into the agreement in 
question exclusively by the representations made by Batters and
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Idington, J.

Baldwin. Some of them on their own evidence were certainly 
guilty of gross neglect and would appear to me to have been willing 
to take considerable risks. Little or no inquiry was made as to 
the site or possibilities of the property. The only consideration 
with the purchasers apparently was the possibility of a quirk 
turnover in a rising real estate market. For instance, respondent 
Irwin says that had he known that Batters was getting a com
mission on the sale of the property that fact would not have affected 
his mind and there are others who testify to the same effect 
Men who are so regardless of the ordinary rules of caution do not 
deserve much consideration, but the transaction was certainly 
not an honest one and the presumption is that the company must 
have known of the relations existing between the secretary- 
treasurer Hannson, and Baldwin and Batters.

1 defer to the better opinion of my colleagues and of the judges 
in the courts Itelow and am content to let the tree lie where it has 
fallen.

Davies, J., concurred with Anglin, J.
Idington, J. (dissenting):—This is an appeal by a company 

incorporated under the Companies Act of Manitoba in an action 
in which the trial judge had maintained charges of fraud set up 
by way of defence and counterclaim against the company's 
action and therefore dismissed, on February 27, 1915, the action 
and gave effect to the prayer of those respondents who hail 
counterclaimed. Thereupon the appellant appealed to the Court 
of Appeal for Manitoba and its appeal was unanimously dismissed 
on May 17, 1915.

On July 14, 1915, the letters patent evidencing the incorpora
tion of the appellant were duly cancelled by order-in-council anil 
such company had not been reinstated at least until after October 
18,1916.

Indeed, we have no evidence before or beyond the oral admis
sion of counsel that in fact there ever was a reinstatement ami 
nobody seems to know the precise terms thereof.

The case has been hanging before us a long time and some
thing desperate seems to have been done at the last moment.

An affidavit filer! on this application to quash (which has been 
pending for a year or more) suggests, and it is not denied, that the 
proceedings to revoke the incorporating letters patent were taken 
under s. 77 of the Companies Act (R.S.M. c. 35).
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The notice of said order of rescission was advertised in the 
Manitoba Gazette on July 31, 1915, as required by the Act.

The Companies Act was amended on February 20, 1914, by 
adding thereto the following:—

130. In any case where, by virtue of b. 86 of this Act, any charter or 
letters patent of incor|ioration of any company has become revoked and 
cancelled, or where any such charter or letters patent of incorporation has 
been revoked by order-in-council under b. 76 of the Manitoba Joint Stock 
Companies Act, being c. 30 of the R.8.M. 1902, as amended by b. 3 of c. 13 
of 5 & 6 Kdw. VII., or where any charter or letters patent of incorporation 
have been surrendered under the provisions contained in ss. 78 and 79 of this 
Act, if it is made to appear to the Lieutenant-Govemor-in-Council, on the 
application of any person, that the acts or neglects of the company or corpora
tion which led to such revocation or surrender were due to inadvertence, 
accident or neglect of the officers or servants of the company, and that such 
cancellation, revocation or surrender of the charter or letters patent, of in- 
cor|N>ration will result in loss or serious inconvenience to the company or the 
applicant, and that the required returns have been filed with the Provincial 
Secretary and fees paid and all other defaults of such company remedied, 
then the Lieutenant-Governor-in-Couneil may order that the charter or 
letters patent of incorporation of the company be revived and the company 
restored to its legal position as at the time of such revocation, cancellation 
or surrender in the same manner and to the same extent as if there had been 
no such revocation, cancellation or surrender, and the same shall thereupon 
be revived and restored accordingly.

During the time the company was dead and its incorporation 
absolutely null in the language first quoted, the solicitors for the 
appellant had the temerity, on August 6, 1915, to approach 
Richards, J., and obtain from him an order allowing this appeal 
to be made.

Mr. Fullerton in his affidavit, upon which (amongst other 
things) this notice to quash is founded, denies any knowledge at 
that time on his part of the revocation of appellant’s charter.

I have not the slightest doubt that Richards, J., was equally 
ignorant of the fact and was improperly imposed upon, and that 
if thefacts had been disclosed he would have refused to make said 
order and we would never have heard of this appeal.

The 60 days for an applicant to move had long expired before 
the appellant could get into any such position as entitled it to 
make the application.

There is no material filed on behalf of the appellant explaining 
anything, or excusing anything, and possibly the solicitor in this 
case was imposed upon; yet even so one cannot help regretting 
his failure to have ventured upon some explanation for having
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made an application so unjustifiable under the circumstances. 
The matter touched his honour as a professional man in a way 
not to be so lightly passed by.

The proceeding was null and void and the judge was entitled 
to have l>een frankly treated instead of lx»ing imposed upon 
The successful despatch of an immense volume of business daily 
depends upon the most rigid care on the part of the solicitor that 
he never misleads the judge as to the facts to be considered by him.

In any way I can look at the matter I can find nothing to give 
vitality to that order so improperly got, or anything pertaining to 
this appeal founded thereon. And without that where is this 
appeal landed? The motion to quash was without any question 
entitled, upon any facts existent for nearly a year after it was 
launched, to prevail.

The words at the end of the amended s. 130, in s. 1 of the Act 
of 1014, do not seem to me to help the appellant. The company’s 
legal position is not improved by the literal terms of that section 
restoring it
as at the time of such revocation, cancellation or surrender in the same manner 
and to the same extent us if there had been no such revocation, cancellation 
or surrender, and the same shall thereupon be revived and restored accordingly.
These words do not touch or help an order absolutely void.

And the s. 122 evidently refers to steps taken in the course of 
proceedings in Manitolia by virtue of its legislation and not by 
virtue of the Supreme Court Act.

The legislature had no power over the subject matter of the 
appeal to this court and could not, even if it intended so by any
thing it could enact, affect our right to hear an appeal so launched. 
1 do not think any such thing was ever intended or the words bear 
any such meaning.

Moreover, s. 122 of the Manitoba Act may not be applicable 
to this which is a case of revocation of a charter and not the* mere 
revocation of the license which it must obtain and lose by revoca
tion of its charter.

The motion to quash should prevail with costs.
Notwithstanding this being my decided opinion at the hearing 

1 listened attentively to the argument and am yet unable to dissent 
from the holdings below and hence on the ground of any such 
merits as the case may have, I think it should be dismissed with 
costs.
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Duff, J. (after stating the facts):—The decision depends on 
the effect of the statutory provisions under which, first, the order 
was cancelled, and secondly, the order of revivor was made, s. 77 
of the Companies Act, c. 35 R S.M. 1913, and s. 130 introduced 
into the Act by an amendment passed in 1914. The effect of the 
order for revivor is declared by the last mentioned enactment 
in these words:—

The Licutenant-Govrmor-in-Council may order that the charter or 
letters patent of incorporation of the company be revived and the company 
restored to its legal position as at the time of such revocation, cancellation or 
surrender, in the same manner and to the same extent as if there had been no 
such revocation, cancellation or surrender, and the same shall thereupon be 
revived and restored accordingly.

When, therefore, an order for revivor has been made under the 
authority of this enactment the company is deemed in point of 
law to have retained its corporate character and its corporate 
capacities and powers without interruption notwithstanding the 
order of cancellation. The enactment does not explicitly declare 
that acts done by officers of the corporation are to take effect as 
if no cancellation had taken place; and whet lier that is or is not 
involved in the provision that the company is to lie “restored to 
its legal position as at the time of cancellation” is a point upon 
which it i unnecessary to pass and upon which I desire to say 
nothing.

It is now in point of law deemed to have tiecn in possession of 
its corporate powers at the time the order of Richards, J., was 
made and the act of its agents in applying for the order in the name 
and on liehalf of the corporation is an act which could lie and 
which has been ratified.

I am not losing sight of the fact that an appeal to this court is 
an independent proceeding which can only lie instituted by a 
competent legal persona and that the right to institute it is a right 
enjoyed in virtue of a Dominion statute. In the absence of some 
federal enactment relating to the subject, the capacity of a pro
vincial company in this respect is determined by provincial law 
and we must consequently give effect to the order of revivor in 
conformity with section 130.

As to the merits, the Chief Justice, who tried the action, in 
cflcct found as a fact that Batters was the agent of the company, 
and that finding was concurred in unanimously by the Court of
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Appeal. This finding, it is true, rested to a considerable degree 
upon inference, but this does not detract from the weight of tin- 
consideration that two courts have concurred in it. Johnston v. 
O'Neil, [1911] A.C. 552, at 578. Batters' agency established 
there is nothing more to be said.

The appeal should lie dismissed with costs.
Anglin, J.:—The effect of s. 130 of c. 35 of the R.8.M. 1913. 

as enacted by the Manitoba legislature in the session of 1913-14 
(c. 22, s. 1), is, in my opinion, that, in cases where revivor under 
its provisions subsequently takes place, any revocation, cancella
tion or surrender of a charter therein dealt with operates as a mere 
suspension of the powers and functions of the company so that 
upon such revivor the status and rights of the company arc in all 
respects “as if there had been no such revocation, cancellation 
or surrender.” Thus, for instance, no reconveyance to it or 
revesting in it of its real or personal property is required. After 
revivor it is seized and possessed of such property as it was before 
the revocation, cancellation or surrender and as if the latter had 
never taken place. All acts done in its name, which would have 
been lawful and effective had there been no revocation, cancellation 
or surrender, are after revivor to he deemed acts of the company 
and of the same efficacy and force and entailing the same conse
quences “as if there had been no such revocation, cancellation or 
surrender.” That, I take it, was the purpose of the legislature 
in enacting s. 130, and that purpose would l>e defeated in this case 
were we to quash the present appeal because it was instituted and 
perfected during the period of suspension, t.e., in the interval 
between the revocation or cancellation of the appellant company's 
charter under s. 86 of the Companies’ Act e. 35 K.S.M. 1913, and 
its revivor under s. 130.

On the merits, however, the appeal, in my opinion, fails. 
The facts found and the inferences of fact drawn by the Chief 
Justice who presided at the trial established the agency of Batters 
for the appellant company. Its responsibility for his misrepre
sentations follows. That such misrepresentations were made 
and were material is sufficiently proved by the evidence. 1 
have not been convinced that the findings made and the 
inferences drawn by the Chief Justice are so clearly wrong 
that we should reverse them, after they have been unanimously
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affirmed by the provincial Court of Appeal, the judgment of the 
trial court having l>een in its opinion, apparently, so clearly 
right that it was unnecessary to state any reasons for dismissing 
the appeal from it.

Brodeur, J.:—The first question on this appeal is whether we 
have jurisdiction.

The appellant company having failed to make the annual 
summary shewing the lands it possessed as required hv law 
(Manitoba Companies Act, e. 35, R.S.M. 1913, s. 77), the charter 
was revoked, and when the security on this appeal was received the 
letters patent as a result of that revocation were null as to any 
matter occurring afterwards. But the parties admit that the «Us
ability has since been removed under the provisions of c. 22 of 
1914.8. 1.

The respondents contend that the company having virtually 
«•eased to exist when the appeal had been instituted the appeal 
should be quashed and they move accordingly.

The provisions of the Act just quoted are wide enough to lead 
me to the conclusion that the company has always subsisted and 
if at one time the company w as under some disabilities they have 
been removed by the action of the Lieutenant-Governor-in- 
( 'ouncil with a retroactive effect.

In general principle, a statute is not to be construed so as to 
have retrospective oi>eration unless there is something in its lang
uage and contents indicating a contrary intention, but in looking 
to the general scope and purview of the statute and at the remedy 
sought to be applied, it seems to me that the provisions of the 
statute of 1914 must be considered as having a retrospective effect 
since the company is not only restored to its legal position and has 
the right to exercise the same corporate powers, but the cancel
lation is declared as never haying existed.

The motion to quash should be dismissed.
On the merits of the case I find that the consent of the plaintiff* 

on the counterclaim to the sale of the lots of land in question was 
obtained by fraud and misrepresentation.

The selling agent of the appellant company retained the ser
vices of one Batters to carry out negotiations with the plaintiffs 
in order to induce the latter to purchase those lots. Batters had 
lived in their locality for a great number of years and was carrying
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on mi agricultural implement business which put him in the beet 
of relatione with thoee people who were farmere. Though he wae 
to have a commission from the selling agent of the company, 
appellant, he represented to the defendants, rea|iondents, that he 
was taking some shares in the purchase.

False representations were made to the fanners by Hatters 
and the other agent, Haldwin, as to the vicinity of the lots to the 
street ear lines and as to the erection of valuable houses across the 
street from those lots and as to their value.

The courts Ix'low found against the appellant company on 
these representations. Their findings should not lie disturbed.

Hut the appellant contends that Hatters was not its agent.
The general selling agent of the company, Skuli Hannson, was 

at the same time the secretary of the company.
A real estate agent named Baldwin had for some years occupied 

desk room in Hannson’s office and he had undertaken to sell the 
lots in question. He put himself in relation with Batters to the 
knowledge of Hannson. Remittances were made direct to Hann
son by Ratters and as the latter was indebted to llannson his 
commission was to lie credited on his indebtedness w ith Hannson. 
He did not pay anything on his share of the purchase price, but 
that share was to be paid by way of commission as he says himself.

I concur in the view expressed by the trial judge that it was 
intended and agreed between the company and their selling agent. 
Hannson, that the latter should appoint sub-agents for the purpose 
of disposing of those lots.

Hatters and Baldwin were both sub-agents of the company 
The latter recognized Batters as its agent since he was not required 
to pay any part of the cash payment provided in the contract, 
but was given credit thereon for his share of the commission he 
was entitled to.

I may add that it was the duty of the company on becoming 
aware that Batters was a co-purchaser with the plaintiffs respond
ents to satisfy itself that they were aware of the agency of Batters. 
Hitchcock v. Sykes, 23 D.L.R. 518, 49 Can. 8.C.R. 403.

For these reasons the appeal should be dismissed with costs.
Appeal and motion lUnmisecrl.
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GEORGESON v. MOODIE.
Albirla Supreme Court, Apiiellate Division, Harvey, C.J., Stuart, Beck and 

Wahn, JJ. December 4, 1917.

LillKL AND «LANDES (§ II E—77)—PHIVILBUED COMMUNICATIONS—WHEN 
TKSTIKYINU.

No action will lie for an alleged slander uttered by a wit ness while 
giving evidence before a commissioner appointed by the Lieutenant- 
< .ovemor-indCouneil under c. 2 of 1908 (Alta.).

Action for slander the case coining Indore the Appellate Division 
as t.ne of first instance on the argument of the points of law 
raised by the pleadings.

A. M. Sinclair, for appellant ; J. Muir, for respondent.
The judgment of the court was delivered by 
H arvey, C.J.: There are two or three questions of law raised, 

but « ne, which is of some public importance, it is admitted by coun
sel is conclusive of the case. This point arises out of the fact that 
the statements alleged as slanderous were made by the defendant 
when giving evidence liefore a commissioner appointed by the Lieu
tenant-do vemor-in-(’ouncil under e. 2 of 1908, and the question 
is whether that fact gives the defendant the protection that is 
afforded to a witness giving evidence in a court of justice. Sin
clair. lor the plaintiff', contends that the privilege does not extend 
to such an inquiry and that, moreover, the appointment of the 
commissioner was invalid and that the statute itself is ultra vires.

The Act in question authorises the Lieutenant-dovemor-in- 
( 'ouncil, when deemed advisable, to cause inquiry to be made into 
and concerning any matter w ithin the jurisdiction of the legislative 
assembly and to appoint commissioners for that purpose and to 
confer on such commissioners the power of taking evidence on 
oath.

It is stated in (Mgers on Libel and Slander (4thed.),at p. 220, 
(5th ed. 233) that:—
no action will lie for defamatory statements made or sworn in the course of a 
judicial proceeding before any court of competent jurisdiction. Everything 
said by a judge on the bench, a witness in the box, the parties, or their ad
vocate in the conduct of a case, is absolutely privileged so long as it is in any 
way connected with the ease . . . This immunity rests on obvious 
grounds of public jHilicy and convenience. It attaches to all proceedings 
taken before any |»erson who lawfully exercises judicial functions, whether 
he be technically a judge or not provided he is acting in his judicial capacity 
and not merely in the discharge of some administrative duty.

In the case at bar the commissioner appointed by the Lieuten
ant-do vemor-in-(’ouncil was a Judge of a District Court of the
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province. Any inquiry to lie made under the Aet can involve no 
administrative duty, the work lieing purely judicial. In Dawk inn 
v. Lord Itokeby (1873), L.R. 8 Q.B. 255, the alleged slander com
plained of was uttered by the defendant when giving evidence not 
under oath in an inquiry lieing made under the provisions of the 
military regulations, and it was unanimously held hv a very 
strong Court of Ajqieal consisting of 10 judges, confirming the 
trial judge and unanimously confirmed by the House of Lords 
(L.R. 7 ILL. 744), that the statements were absolutely privileged 
even though made mala fide and with actual malice and without 
reasonable and probable cause.

Under the military regulations it was provided that “A court 
of inquiry may be assembled by any officer in command to assist 
him in arriving at a correct conclusion on any subject on which 
it may be expedient for him to be thoroughly informed. With 
this object in view such court may be directed to investigate and 
report ujion any matters that may lie brought lief ore it, but it 
has no power (except, etc.) to administer an oath nor to conqiel 
the attendance of witnesses not military,” and also “A court of 
inquiry is not to lie considered in any light as a judicial Ixxly.”

Kelly, C.B., in delivering judgment for the court said, at p. 
263:—

The authorities are clear, uniform and conclusive, that no action of litiel 
or slander lies, whether against judges, counsel, witnesses or parties for words 
written or spoken in the ordinary course of any proceeding before any court 
or tribunal recognized by law, 
and again, at p. 266:—

A court of inquiry though not a court of record, nor a court of law, nor 
coining within the ordinary definition of a court of justice, is nevertheless a 
court duly and legally constituted and recognized in the Articles of War and 
many Acts of Parliament,
and again, at p. 267, after pointing out that a witness though not 
subject to any iienalties at law for non-attendance is compelled 
by his duty to his superiors to give evidence and that such evidence 
is a communication made at the command of the Sovereign to be 
reported to the Sovereign “all in conformity to the Queen’s 
Regulations,”—

There is, therefore, no sound reason or principle upon which such :i 
witness, called upon to give evidence in such a court should not lie entitled 
to the same protection and immunity as any other witness in any of tin- 
courts of law or equity in Westminster Hall.

In the report of the case in the House of Lords the Lord Chief 
Baron states, at p. 752 :—
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A long aeries of decision»* has settled that no action will lie against a 
witness for what he says or writes in giving evidence before a Court of justice. 
This does not proceed on the ground that the occasion rebuts the /iriinA facie 
presumption that words disparaging to another are maliciously s|*oken or 
written. If this were all, evidence of express malice would remove this 
ground. But the principle, we apprehend, is that public policy requires 
that witnesses should give their testimony free from any fear of being luiras»**! 
by an action on an allegation whether true or false, that they act««d from

ALTA.

8.C.

(iEOBCESON

V.
Moodie.

Harvey, C.J.

In Barratt v. Kearns, [1905) 1 K.B. 504, it was held that the 
rule extended to the vase of a commission of inquiry created by a 
bishop under an Act authorizing such a con n ission when the 
bishop had reason to believe that the ecclesiastical duties of any 
benefice were inadequately performed, such eomn ission being 
held to lie a judicial tribunal. At p. 510 Collins, M.R., quotes 
and adopts the words of Lord Ksher, M.K., in Hoyat Aquarium 
Soc. v. Parkinson, |1892| 1 Q.B. 431, at 442, as follows:

It is true that, in respect of statements made in the course of proceedings 
before a court of justice whether by judge or counsel, or witnesses, there is an 
absolute immunity from liability to an action. The ground of that rule is 
public policy. It is applicable lo all kinds of courts of justice; but the doctrine 
has been carried further; and it seems that this immunity applies wherever 
there is an authorized inquiry which, though not before a court of justice, is 
before a tribunal that has similar attributes. In the case of Da irk inn v. Lard 
llakrhy, the doctrine was extended to a military court of inquiry. It was so 
extended on the ground that the case was one of an authorized inquiry before 
a tribunal acting judicially, that is to say, in a manner as nearly as possible 
similar to that in which a court of justice acts in respect of an inquiry More 
it.

It is clear from the foregoing authorities that the immunity 
granted to witnesses is not by reason of any statutory law but is 
founded upon a rule of law declared by the courts and is based 
upon grounds of public policy and convenience. Lpon that prin
ciple and upon the authorities to which reference has lain irnde 
the rule should undoubtedly be applied to a witness giving evidence 
before a commissioner appointed under t he nut horit y of a stat ute to 
inquire into some matter properly cognizable, if such evidence is 
pertinent to the inquiry. No question is raised in the present case 
as to the pertinency of the evidence, but as already indicated the 
authority of the commissioner is questioned. In Barratt v. 
Kearns, supra, a somewhat similar objection was taken, it being 
contended that it was not shewn affirmatively t hat all t he necessary 
conditions for the constitution of the eomn issioner had been 
performed. As to this Collins, M.R., at p. 510, said:
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In my opinion this is a case to which the principle “omnia presummuntur 
rite esse acta” is applicable. We find a commission conforming on the face of 
it with the statutory- provisions applicable to such a commission, and it is for 
the person who raises objection to the constitution of the commission to 
support his objection by evidence and that has not been done.

Thnt remark suggests that the presumption in favour of regu
larity is to he considered as rebuttable in its application to such a 
case as this, but it does not even suggest that if the presumption 
were rebutted the immunity would lie removed and it was quite 
unnecessary for the court to consider that.

The grounds of objection in the present case are legal ones 
and are open on the face of the proceedings.

The Act requires the appointment to lie by the Lieutenant- 
(lovcmor-in-Councü and the order-in-council appointing him is 
produced. It is objected that there is no formal commission other 
than this but it is to be observed that the section of the Act 
indicates that the commission by which he is appointed is the Act 
of the Lieutenantsiovemor-in-Council which seems to suggest 
that instead of an Order-inS’ouncil authorising the appointment 
followed by a commission of the Lieutenant-Governor appointing 
the commissioner the procedure intended is an appointment 
direct by an order-in-council which would therefore be the com
mission. It is apparent that whatever view is the correct one 
as to this as well as to the question of the validity of the Act and 
its application it is one upon which no layman called to give evi
dence would lie competent to express an opinion and one upon 
which lawyers and judges might properly differ. The Act author
ised an appointment in a proper case. The appointment is made 
in this case by the regular Act of the Crown on the advice of its 
Ministers. Whether there is, then, any valid legal objection to 
the authority of the commissioner is one which no person called 
as a witness would lie competent to determine and inasmuch as 
the principle upon which the rule of his immunity is founded is 
one of public policy and convenience it applies, under these circum
stances, as fully as in any other case.

The protection which it is declared in Lord Rokeby’s case, 
xupra, to be so that witnesses may feel free to give their testimony 
without fear of lieing harassed by an action would be a very doubt
ful one if it were subject to be taken away by reason of the exist
ence of legal defects of which the witness could not be aware. It
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appears to me that the principle upon which the rule is founded 
demands its extension to such a case as this even if the legal 
objections which are taken are sound, as to which 1 have formed no 
opinion.

1 would therefore decide the point of law raised in favour of 
the defendant, with the result that the action should l>e dismissed 
with costs. Action dismissed.

FRANCO-CANADIAN MORTGAGE Co. v. GREIG AND THIRLAWAY.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, Duff, 

Anglin and Brodeur, JJ. February 19, 1917.

Principal and agent (§ II A—7a)—Authority to purchase land--Scope 
—Minerals—Rescission.

An agent, authorized to purchase land cannot bind his principal to an 
agreement for the purchase of land minus the coal and minerals therein, 
and the principal has the right to rescind the agreement ns being 
beyond the scope of the agency; it is not open to the vendor, where he 
has entered the agi cement as principal, to allege that the moneys 
thereunder were paid to him in the character of agent only.

[29 D.L.R. 200, 10 A.L.R. 44, reversing 23 D.L.R. 800, affirmed.)

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta, 29 D.L.R. 260, 10 A.L.R. 44, reversing 
the judgment of Hyndman, J., at the trial, 23 D.L.R. 860, by 
which the plaintiffs’ action was dismissed. Affirmed.

Lafleur, K.C., and Wallbridge, K.C., for appellants.
Wood*, K.C., for respondents.
Fitzpatrick, C.J.:—I concur with Duff, J.
Idington, J.:—I think this appeal should be dismissed with 

costs.
Duff, J.:—I concur in the opinion upon which Scott and 

Stuart, JJ., proceeded, that if Cassels professing to act on behalf 
of the respondents (plaintiffs) did enter into an agreement with 
the appellants (defendants) which both parties intended to be 
and which, in fact, was an agreement to purchase the land in 
question minus the minerals and subject to all the rights given by 
the lease executed by Brutincl in favour of the St. Albert Collieries 
Co., then Cassels, in assenting to that agreement on behalf of the 
respondents, was acting beyond the scope of his agency. There 
is no evidence in the record supporting the suggestion of a general 
agency for the purchase of land; and I cannot agree that there is 
any ground upon which the question of the scope of Cassels' 
agency could properly be made the subject of further investigation.
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The issue of authority or no authority in Cassels to enter into the 
agreement which the appellants sought to enforce by their counter
claim was not overlooked at the trial and it appears to have been 
quite understood that the power of attorney under which Cassels 
professed to act was obtainable in the I-and Titles Office. No 
suggestion appears to have lieen made in the Appellate Division 
that further evidence should lie considered bearing upon the scope 
of Cassels' authority. Had such a suggestion lieen made, the 
Apiiellate Division would probably have examined this document.

The doctrine of ostensible authority has no application here. 
There is no evidence that ( 'assels was held out as a person having 
a general authority and, of course, no evidence that those who 
acted on behalf of the appellants were misled by a lielief in the 
existence of such general authority resulting from any such holding 
out. See Kunto-Chinese Bank v. Li Yau Sam, [1910] A.C. 174, 
at 184.

The appeal must, however, be considered on the hypothesis 
that the contract lietween Cassels and the appellants was that 
which the respondents alleged it to have lieen, namely, a contract 
for the sale and purchase of the land in question subject only to 
such reservations as are expressed in the original grant from the 
Crown. On the assumption that this was the contract no question 
of Cassels' authority arises ; but it follows that the appellants have 
undertaken an obligation which is the consideration for the pay
ment of the purchase money to give to the respondents a good 
title to the land including the minerals. 1 am not now alluding 
to their obligation to “make title” in the sense of shewing their 
title which it has been held the purchaser may require the vendor 
to do before he can be called upon to pay any part of the purchase 
money. I am now speaking of the main obligation of the vendor, 
namely, the obligation to convey to the purchaser a good title 
to the subject matter of the contract.

It is abundantly evident that at the trial and in the Appellate 
Division there was no dispute that in October, 1914, when the 
question of the title to the minerals was first raised by Mr. Woods, 
the position was taken on behalf of the appellants that the contract 
with the respondents was that which they afterwards alleged it 
to be by the statement of defence, namely, a contract for the sale 
and purchase of the land minus the minerals. It was not then
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«uggested tliat the vendors would or could procure a conveyance 
of the minerals to the purchasers. Their attitude was that this 
was no part of their contract and they required from thcpurchasers 
the fulfilment of the bargain as they alleged it to be by payment of 
the instalment of the purchase money then due according to the 
tenus of the writing. 1 think the ronduet of the vendors at this 
stage was such us to justify the purchasers in treating it as a re
pudiation of the principal obligation of the vendors arising ex 
facie from the terms of the written agreement; and that the re
spondents were consequently entitled to accept and act upon the 
repudiation by declaring the contract to be at an end and by 
taking the proceedings which they did take in the following month.

In these circumstances it is no answer to the action to sav
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that the appellants if held to be bound by the ternis of the written 
agreement arc prepared to carry them out by conveying a good 
title to the minerals to the purchasers. The appellants having 
declared that they refused to be bound by the obligations by which 
ex hypothesi they were legally bound, the purchasers were on that 
refusal entitled to treat the contract as rescinded and withdraw 
from it. Frost v. Knight, L.R. 7 Ex. Ill; Hochster v. De La Tour, 
2 E. & B. 678; Mersey Steel Co. v. Saylor, 9 App. (’as. 434, at 434, 
442 and 443; Cornwall v. Henson, (18991 2 Ch. 710, (19001 2 Ch. 
298. at 303; Rhymney Railway v. Brecon d* Merthyr Tydfil Junction 
R. Co., 69 L.J. Ch. 813.

The point must be briefly noticed that the moneys already 
paid, having been paid to the appellants in their character of 
agents and having by them been paid over to their principals, 
cannot now be recovered back.

Assuming, for the purpose of dealing with this argument only, 
that the relation between Barbey and Bureau on the one hand 
(the so called principals) and the appellants on the other was truly 
that of principal and agent, there is nothing to shew that Cassels, 
when he executed the agreement of purchase, was aware of the 
existence of this relation. On the contrary, the correspondence 
in evidence between Cassels and the respondents would indicate 
that Cassels believed the appellants to be the beneficial owners 
of the property. By the agreement itself, which is under seal, 
the appellants contract without qualification as principals for the 
sale of the land and covenant to convey it to the purchasers; in
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these circumstances it is not open to the vendors as between them
selves and the purchasers to allege that the moneys paid under 
the contract were paid to them as agents only, in other words, 
that the moneys paid under the contract were paid not to the 
appellants but to Barbey and Bureau through the appellants as 
conduit pipe.

I have fully considered the question whether in view of the 
alleged knowledge of Cassels touching the state of the title the 
appellants have any defence on equitable grounds in respect to 
the moneys already paid. 1 think there are no such grounds. The 
appellants being fully aware of the fact that Cassels was acting as 
agent, took no steps to inform themselves of the extent of his 
authority; and although they intended, as they alleged, to enter 
into a contract for the sale of a limited interest only in the lands 
in question, they executed an agreement which on the face of it 
was an agreement to convey a title to the fee simple to the pur
chasers; a document which they must have known would be sent 
forward by Cassels to his principals as containing the authentic 
record of the transaction into which he had entered on their behalf.

The difficulty in which the appellants find themselves must be 
ascribed to their own carelessness.

Anglin, concur with Duff, .1.
Bkodeuh, .1. (dissenting):—This was originally an action by 

the respondents as purchasers on an agreement of sale to rescind 
the contract on the ground that the vendors, the appellants, were 
unable to carry out the sale and to give title.

The action was dismissed by the trizd judge but the Appellate 
Division of the Supreme Court decided that there laid been no 
contract and that the defendants-appellants should refund the 
sums paid on account on the purchase money.

The main point at issue is whether the mines and minerals 
did form part of the sale of land stipulated in the agreement.

The circumstances of the case are as follows: The plaint iffs- 
respondents reside in England and Scotland anil had been for some 
time speculating in lands in Canada and mostly in Edmonton and 
its vicinity. They had as agent in the City of Edmonton R. \\. 
Cassels, a solicitor of that locality, who was looking after those 
speculations and was keeping them posted as to the advisability 
of making some new deals.
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On October 10, 1912, the agent, ('assois, cabled his principals, 
the respondents in this case, advising them to purchase a quarter 
section at $425 an acre. No description was given of the land, 
except that it was adjoining a railway; and he told them in the 
same cable that an immediate payment of $20,000 would be re
quired, that the property was increasing in value rapidly and that 
they could sell all at a large profit very soon; telling them also that 
if they approved they could telegraph the money.

Greig, one of the respondents, answered that he could purchase 
only 140 acres. Hut C'assels advised them by cable to take the 
whole quarter; and the money was cabled. So far, the respondents 
had no other information with regard to the land in question, 
except what was mentioned in the telegrams of Cassels.

On October 22, ('assels agreed to purchase the property for 
the respondents. The beneficial owners of the property were two 
Frenchmen by the name of Bureau and Barbey and a Belgian by 
the name of Kimpe. As those people were not in Canada they 
were being represented by the respondent company, tin; Franco- 
Canadian Mortgage Co.

The titles were passed to Cassels to be investigated and those 
titles shewed that the mines and minerals that could be found on 
the property had been leased or sold to a Montreal Mining Co. 
It did not prevent, however, Cassels to carry out the agreement 
and moreover it is in evidence that the situation of the property 
with regard to mines and minerals was discussed with Cassels and 
it was found by the trial judge that Cassels knew, at the time of 
the agreement, that the minerals were not handh-d by the vendors 
and that the plaintiffs-respondents were not purchasing the same.

The agreement of sale was prepared by ('assois himself. He 
knew that the vendors were not the owners of those mines and 
minerals, that they had been leased or sold to a mining company 
and besides it is evident that he had in view in this contract purely 
and simply the purchase of the land for subdivision purposes, 
because in a letter which he wrote to his principals on October 22, 
1912, the same day that the agreement was signed by him as agent 
of the purchasers, he declared that at some future date the deal 
will be a proposition for subdivision. He speaks also of the title 
and he says that the title is in perfectly good order. He tells his
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principals also that he got a commission of $2,(MX) on that sale 
from the real estate agent who carried it through and that the 
taking of such a commission will give him the advantage of not 
charging the purchasers with any proportion of their profits when 
they come to resell the property.

Thirlaway, one of the respondents with whom he was com
municating at the time, said that the charge was very reasonable.

Everything seemed to be satisfactory. The first payment was 
made evidently after the title had been investigated by Cassels.

In 1913 those principals seemed to be dissatisfied with Cassels 
and instead of sending him direct the money for the second pay
ment they sent it to Woods, a solicitor of the city of Edmonton. 
The reasons why they were dissatisfied with Cassels are not in 
evidence but it must be with reference to some money matter and 
were likely referring to some other transaction, since in the agree
ment of sale in question in this case there was no money matter 
which could arise between Cassels and the respondents.

Woods investigated the matter and it wras found by the trial 
judge, a finding which was not disturbed by the Court of Appeal, 
thiit he examined and perused the document of title before paying 
over the 1913 instalment and must have l>een aware of the state of 
the title at that time and must have been satisfied with the position 
of things. The payment then due in October, 1913, as I said, was 
made by Woods after making all the inquiries and examining the 
titles.

Another instalment became due in October, 1914.
The war had then l>een going on for some months: the money 

market was in a very bad condition and then the purchasers, for 
the first time, thought of repudiating the contract because the 
mines and minerals could not 1hi handed over to them.

I am quite convinced, after reading the whole evidence, that 
this question of mines never entered into their minds. They 
never purchased the property on account of those minerals; they 
were simply buying the property for subdivision purposes and 
land speculation. Resides, we do not know whether those mines 
and minerals could then have l>een exploited.

The sum which was to be paid each year during the existence 
of the lease was §1G0 and was naturally a very small sum compared 
with the $68,000, which was the purchase price of the property 
agreed upon by the respondents.
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The respondents had given to Cassels authority to look after 
their land speculations in Edmonton ; they are bound as regards 
third persons by every act done by their agent, which is necessary 
for the proper execution of that authority. They never contem
plated the minerals in connection with those speculations, but 
whether or not the lands could be easily disposed of on the land 
market at a good profit. They were relying on the honesty of 
their agent as to the price at which those lands could be purchased 
or sold. The act done by Cassels with regard to the minerals was 
incidental to the ordinary scope of the business entrusted to him. 
Hals. vo. Agency, vol. 1, p. 201. It seems to me that the re
spondents are not exempt from liability in the circumstances of 
the case.

The knowledge that their agent received as to the minerals 
was their knowledge. Cassels was standing in their own name and 
the information conveyed to him was also binding upon them. 
If Cassels had been a purchaser for himself he could not complain 
about those minerals not being conveyed to him. The respondents 
are in the same position as Cassels himself. They cannot repudiate 
the agreement.

The trial judge granted the prayer of the appellant vendors to 
the effect that the agreement of sale should be amended in such 
a way that the mines and minerals would be excluded. I think this 
amendment is in conformity with the agreement made by the 
parties, accepted by the respondents’ agent.

I am, on the whole, of the opinion that the judgment of the 
Court of Appeal should be reversed, that the appeal should be 
allowed and the judgment of the trial judge restored with costs 
of this court and of the court below. Appeal dismissed.

GARDINER v. MUIR.
Saskatchewan Supreme Court, Haultain, C.J., Lament amt Broim, JJ.

November 24, 1917.

1. Partie* (§ I B—55)—Joinder or plaintiffs—-Written consent.
In order that a person be added in an action as a party plaintiff there 

must be a consent in writing signed by the party thus to be added.
[Henderson v. Pinto Creek, 33 D.L.R. 599, 10 8.L.R. 105, followed.)

2. Bills and notes (§ I D—40)—Certainty as to maturity.
A promise in writing payable on the happening of any one of a 

number of events or at any time at the option of the promisee is not a 
promissory note within the meaning of s. 170 of the Bills of Exchange Act 
R.S.C. 1906, c. 119), “To pay on demand or at a fixed or determinable 

future time."
[Robert Bell v. Toiwlo (.Sask.), 32 D.L.R. 77, referred to.
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Appeal by détendant from a District Court judgment 
granting an application for the joinder of a party plaintiff and 
entering judgment against defendant in an action on a lien note. 
Reversed.

P. //. Cordon, for ap]>ellant ; C. A. Cruise, for respondent.
Haultain, C.J., concurred with Lamont, J.
La.mont, J.:—The plaintiff sues the defendant on a lien note 

made by the defendant in favour of the plaintiff’s brother, T. (i. 
Gardiner. On the back of the note the following is found:—
T. G. Gardiner.

. . . Hereby assign to the Union Bank of Canada, and their assigns, 
the promissory note, contract or agreement written on the reverse side hereof, 
and all benefits thereof and the goods therein referred to. T. G. Gardiner.

On June 13, 1916, the bunk re-assigned the note to T. («. 
( lardiner.

The plaintiff testified that his brother had turned it over to 
him, along with some other notes, before it had been assigned 
to the hank, but there was no assignment in writing to the plain
tiff by T. (i. Gardiner. The plaintiff, l>eing unable at the trial 
to shew an assignment from his brother, appealed to have him 
joined as a party plaintiff. The learned District Court judge 
allowed the application, joined T. G. Gardiner as a party plaintiff, 
and gave judgment against the defendant for the amount of the 
note. From that judgment this appeal is brought.

In Henderson v. Pinto Creek, 33 D.L.R. 599, 10 S.L.R. 105, my 
brother Newlands said: (p. 600)

In order that another person be substituted or added as plaintiff there 
must be a bond fide mistake, and it must be necessary to add the party for the 
determination of the real matter in dispute, r. 32. Odgers on Pleading, p. 14 
—and there must he a consent in writing signed by the party to be added as 
plaintiff, r. 41.

It is admitted that the plaintiff did not have the consent in 
writing of his brother to be added. The amendment therefore 
should not have l>een made.

For the defendant it was contended that the document was a 
promissory note; and that the first signature of “T. G. Gardiner' 
on the back thereof must be taken to be an endorsement in blank.

That the document is a promissory note cannot, in my opinion, 
be successfully argued. Although the first part is in the form 
of a promissory note it contains a number of agreements, among 
which is the following:—
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I further agree to furnish security satisfactory to you at any time re
quired ; and if I fail to furnish such security when demanded, or if default in 
payment is made, or should 1 sell, mortgage or <lis|s>se of my landed property, 
or for any reason T. G. Gardiner should consider this note or any renewal 
thereof insecure, they have full power to declare it and all other notes made 
by me in their favor at any time due and payable forthwith.

The Hills of Lxchangc Act (R.S.C. 1906. e. 1IV, s. 176), 
defines a promissory note as follows :

A promissory note is an unconditional promise in writing made by one 
|M-rson to another, signori by the maker, engaging to pay, on demand or at a 
fixed or determinable future time, a sum certain in money, to, or to the order 
of. a specified person, or to liearer.

It has lieen held that, where a promissory note is payable by 
instalments, a clause embodied in the note by which it is agreed 
that in case default is made in payment of any one of the said 
payments the whole amount remaining unpaid shall liecome due 
and payable forthwith, dttes not prevent it being a promise to 
pay “at a fixed or determinable future time:" Kirkwood v. 
Carroll, [1003] 1 K.H. 531.

The clause in the document sued on in this action goes much 
farther. It gives Gardiner the right, on the happening of certain 
contingencies, to declare the note due and payable at a time 
other than its due date. An obligation which may liecome due 
and payable at the option of the promisee on the hapi>ening of 
any one of a number of events cannot lie said to lie a promise to 
pay “on demand or at a fixed or determinable future time.’' 
The document in question is, therefore, not a promissory note.

The up])eal should l>e allowed with costs; the judgment set 
aside and a new trial ordered, with leave to the plaintiff to amend 
his statement of claim by adding T. G. Gardiner as a party 
plaintiff, if his consent in writing thereto is filed on or More 
January 6, 1918. If his consent is not obtained, he may be 
added as a party defendant. The costs of the former trial should 
lie borne by the plaintiff, as they have l>ecn thrown away through 
his failure to have his brother properly made a party to the action.

Brown, J.:—The plaintiff sues for recovery of the amount 
owing under said document, alleging, in par. 2 of his statement 
of claim :—

Bv assignment in writing the said T. G. Gardiner duly assigned, trans
ferred and set over to the plaintiff herein all his rights, title and interest in 
the said conditional sale agreement and in the moneys due and owing there-

The defendant in his defence, inter alia, denies the alleged
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assignment. At the time of the action it appeared that T. G. 
(Jardiner had endorsed the agreement and that the plaintiff had 
been given possession of the same, but there was no other evidence 
of assignment. Counsel for the plaintiff, in order to get over the 
difficulty, applied to the trial judge to amend by adding T. G. 
Gardiner as a party plaintiff. No evidence of consent on the 
part of T. G. Gardiner, nor any other material, was filed in 
support of the application, and. notwithstanding objection on 
part of counsel for the defendant, the amendment was allowed 
and judgment given in the plaintiff’s favour. The defendant 
brings this appeal.

If T. G. Gardiner was a necessary party plaintiff, in the 
absence of his consent such amendment could not be made. 
Henderson v. Pinto Creek. 33 D.L.R. 599, 10 S.L.R. 105.

It is contended on behalf of the plaintiff, however, that it was 
not necessary to add T. G. Gardiner as a party, that the note in 
question is a promissory note and assignable by mere endorse
ment . In support of such contention the case of Hubert Bell v. 
Topolo, 32 D.L.R. 77, was cited. In that case the parties to the 
note were individuals, the form used was a machine company 
form of note, leaving the name of the company unaltered when
ever it appeared in the lien clause of the note, and, in addition, 
the property in the goods on which the lien was supposed to be 
given was not in either of the parties to the note. The court 
held that what may be designated as the lien portion of the note 
was meaningless as lietween the parties and did not need to be 
considered at all. The facts in the case at bar are quite different. 
The property in the goods for which the note was given was, 
apparently, in T G. Gardiner. The lien part of the note has 
the name “Win. L. Olson” printed therein in two places, tIn
form used being evidently one which Olson had prepared for his 
own sjiecial use. The name of Olson is struck out in one of tin- 
places mentioned and the name “T. G. Gardiner” substituted. 
It would primâ facie appear, therefore, that the name “Win. L. 
Olson” was left in by mistake at the other place. The clause in 
which the name of Win. L. Olson remains may, however, In- 
disregarded altogether and there is still sufficient left to make tin- 
note a conditional agreement and take away from it the character 
of a promissory note. See Douglas v. Auten, 12 D.L.R. 19«l. 
6 A.L.R. 75.
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But again, the plaintiff distinctly sets up in his claim that 
this document is a conditional sale agreement—not a promissory 
note. He is bound by that statement, apart from an amendment, 
and he cannot be allowed to amend at this stage, as the defendant 
would thus be deprived of an opportunity of combatting by 
evidence such contention.

Counsel for the plaintiff, during the course of the hearing 
before us, asked that T. G. Gardiner be made a party defendant. 
This can be done, but not in support of the judgment appealed 
from. When so added, T. G. Gardiner will have to be served as 
party in the usual way. It may be that the plaintiff will be able 
to get the consent of T. G. Gardiner, and find it convenient to 
have him added as a party plaintiff rather than defendant.

1 think we can assume, under the circumstances of the case, 
that the mistake in not making T. G. Gardiner a party to the 
action was bond fide. I would, therefore, allow the appeal with 
costs, and set aside the judgment of the trial judge. 1 would 
allow the plaintiff 30 days within which to add T. G. Gardiner 
as a party plaintiff or defendant, as he may be disposed. Before 
adding him as a party plaintiff, there should be filed a written 
consent by T. G. Gardiner, duly verified. In the event of an 
amendment, as aforesaid, there should be a new trial. In the 
event of no such amendment being made, the action should be 
dismissed with costs. In any event, the defendant should have 
the costs of the abortive trial. Appeal allowed.

ROSBOROUGH v. TRUSTEES OF ST. ANDREW'S CHURCH.
Supreme Court of Canada, Sir Charles Fitzpatriek, C.J., and Davies, Idington, 

Duff and Anglin, JJ. June t2, 1917.

Wills (6 III I—175)—Doctrine or election—Maintenance—Mortgage. 
Where a testator devises property in trust for the maintenance of his 

hou. a lunatic, and also a sjiecificHum to the son absolut ely, and by the same 
will he devisee to another jw-rson a mortgage which he had assigned to the 
son, the latter, or his committee, by virtue of the equitable doctrine of 
election, are bound to elect between the mortgage on one hand and the 
benefits under the will on the other.

Appeal from a decision of the Appeal Division of the Supreme 
Court of New Brunswick, 30 D.L.U. 391,44 N.B.R. 153, affirming 
the judgment at the trial in favour of the defendants.

Powell, K.C., and F. R. Taylor, K.C., for appellants.
Pugsley, K.C., and Baxter, K.C., for respondents.
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Fitepatkk K. C.J.:—The will of the testator contained the 
following :

I give, devise and bequeath to the Trustees of St. Andrew's Presbyterian 
Church, in the City of St. John, the mortgage which I now hold on their 
property and all principal and interest due or owing thereon at the time of

Prior to the date of his will the testator had assigned this 
mortgage, which was for $30,000, to his son absolutely. Under 
the will the son is entitled to benefits which, 1 will assume, arc 
of value exceeding $30,000. It is claimed by the respondents 
that he must elect between taking the benefits under the will and 
discharging the mortgage, or retaining the mortgage and com
pensating the respondents for their disappointment. If he is 
put to his election at all it is perhaps not very material which he 
does; the amount for which he would be liable to the respondents 
is really the same in either case. The court below seems to have 
fallen into the error of supposing that if he elects against the will 
he must renounce all benefits under the will and that therefore 
it is more advantageous to him to take under the will. He is, 
however, only bound if he elects against the will to compensate 
the respondents to the extent of their disappointment under the 
will, and that, of course, is the sum of $30,000, which he would 
have to forego if he elected to take entirely under the will.

In my opinion, however, no question of election arises at all. 
The doctrine of election is purely an equitable one and in equity 
a mortgage is only a security for the debt. Now the testator 
mistakenly alleged that the respondents were indebted to him 
and he forgave the debt. There is no question here of a bequest 
of the son's property; it is a legacy to the respondents and it 
makes no difference that the mortgage is vested in the son for the 
respondents can redeem the mortgage and so the intention of the 
testator will not be disappointed.

In Fiwllatei' v. Lowe, [1904] 1 Ir. 519, it was held that :—
If a testator has had at a time antecedent to the will a certain kind of 

stock or pro|>erty, and he has parted with it Indore the date of the will, and 
by his will purports to dispose of it in a way which if he had retained it would 
have been a 8|>eeific legacy, it will be treated by the court as a general legacy 
of equivalent amount payable out of the general jx-rsonal estate.

Mrs. Baker, the residuary legatee, is not a party to these 
proceedings but I observe that at the trial Teed, K.C., who with 
Ewing, K.C., appeared for the executor, stated that he was 
instructed more particularly on her behalf.
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The residuary legatee has, however, no equity to oblige the 
plaintiff to make an ejection. I refer to the case of Lady Cavan v. 
Cultcney, 2 Ves. 544, at 561; 3 Yes. 381. at 385, and also to the 
clalnmite judgment in Mediums v. Mediums, 1 (îa. 49G.

There should be a declaration that the plaintiff is not put to 
his election in respect of any of the benefits left to him by the 
will, to the whole of which he is entitled according to their nature 
and the tenor of the will, and that the respondents, the Trustees 
of St. Andrew's Church, are entitled to a general legacy of the 
amount equivalent to the mortgage debt formerly held by the 
testator and interest due at the time of his death, payable out of 
the estate of the testator.

The executor has pleaded that the estate is not liable to the 
respondents, the Trustees of St. Andrew's Church, but as they 
have not advanced any claim against the estate 1 think they are 
not entitled to any costs although the result is to give them a 
right to be paid out of the estate. All parties bear their own

Davies, J.:—This appeal is from the judgment of the appeal 
division of the Supreme Court of New Brunswick confirming a 
judgment of the trial judge in equity declaring that the plaintiffs, 
the committee of the estate of John D. Walker, a person of un
sound mind and so found, who applied for a declaration as to 
their rights under the will of the late James Walker, were bound 
to elect in favour or against the will bequeathing a certain interest 
in property of his for the maintenance and support of said J. D. 
Walker, and certain other property which did not belong to the 
testator but did belong to said J. D. Walker, to the trustees of 
St. Andrew's Church and directing that the committee should 
elect under and not against the will and making the necessary 
provisions to have their decree of election carried out.

The facts to enable the controversy as to J. D. Walker’s 
being compelled to elect under or against the will to be under
stood are not in dispute.

Shortly they are that some years before his death, James 
Walker became the assignee and owner of a mortgage on certain 
real property given by the trustees of St. Andrew's Church to 
secure the payment of S30.000 and interest and had assigned 
the same to his son, J. D. Walker.
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Subsequently, and after the latter had become non compos 
mentit, James Walker made a will by which he bequeathed that 
mortgage and the moneys secured by it (although they were not 
then his) to the trustees of St. Andrew's Church, the mortgagors. 
In and by the same will he bequeathed certain property to trustees 
for the support and maintenance in comfort of his insane son. 
J. D. Walker, and by a codicil to the will bequeathed his son 
$12,000 additional.

On his death, the question at once arose whether J. D. Walker 
was entitled to claim his supi>ort and maintenance under the will 
and the $12,000 specifically bequeathed to him and at the same 
time claim as his own property the mortgage and moneys secured 
thereby. In other words, could he approbate the will to the full 
extent of all the benefits it conferred upon him and at the same 
time reprobate it by refusing to recognize and complete the 
bequest of the mortgage to the trustees of the church, or was In
bound to elect either for or against the will and so in the former 
case accept all the benefits it conferred upon him adopting the 
bequest of the mortgage to the trustees, or, in the latter case, of 
electing against the will, retain his own property, the $;t0.(HH> 
mortgage, and renounce the maintenance and support provided 
for him in the will as well as the $12,000 specifically bequeathed 
to him, or could J. I). Walker hold that the doctrine of election 
did not apply at all and that he could claim the mortgage as it 
owner, and his maintenance and support and the 812,000 under 
the will?

The latter claim was the one advanced on the part of the 
committee of J. D. Walker, which the courts below had decreed 
against, and which claim on this appeal it was desired this court 
should affirm.

As to the further bequest by codicil of $12,000 to J. D. Walker, 
the argument was advanced by the appellunts, though very weak
ly, that even with respect to this sum, reading will and codicil 
together, the doctrine of election was not applicable.

The courts below were unanimous, however, in holding that 
so far as tlie $12,000 bequest Mas concerned the committee of 
J. 1). Walker’s estate >vould be obliged to elect and I, concurring 
with them, do not think the question arguable.

McLeod, C.J., however, differed from his colleagues in the
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Appeal Division as to the application of the doctrine of election 
to the maintenance and support provisions of the will, holding 
that it was not applicable l>ecausc. as 1 understand his argument, 
these provisions did not vest in J. D. Walker any estate or interest 
which was capable of being disposed of by him or could be used 
for any other purpose than his maintenance and support; in 
other words, it was not “free disposable property” vested in or 
given to the legatee which he held was essential in order to put 
him to his election, and that the terms of these maintenance and 
support provisions clearly indicated an intention on the part of 
the testator not to put him to such an election.

The Chief Justice accepted what he considered to be the law 
with respect to this subject as laid down in 13 Hals., p. 123. but 
1 am not able to agree with him in his conclusion that the pro
visions of the will for the maintenance and support of his soil 
J. D. indicated a particular intention inconsistent with the general 
and presumed intention of the will, or tliat these provisions did 
not vest in the son such an interest in and benefit out of the 
properties devised for him as would entitle the court to lay hold 
on such interest and benefit and sequestrate them for the purpose 
of obtaining compensation to the trustees of St. Andrew’s Church 
in case of an election against the will.

The imragraph reads as follows:—
130. From the principle that election proceeds on the footing of co. - 

pcnsiition it follows that no case for election will he raised against a person 
whose property a testator has purported to disjiosc of, unless he takes under 
the will a benefit out of property which the testator can actually disuse of. 
It is only such benefit which gives the necessary fund for compensation. The 
doctrine of election cannot he applied, except where, if an election is made 
contrary to the will, the interest that would pass by the w ill van be laid hold 
of to compensate the beneficiary who is disappointed by the election. There
fore, in all cases there must he some free disposable property given by the 
will to the person whom it is sought to put to his election.

It is not doubted or questioned, in fact, it is conceded, that 
the testator had a free disposable interest in the property he 
devised to the committee of his son J. D. Walker and I am quite 
unable to draw or conclude from the provisions of the will for 
the maintenance and support of the son and procuring for him 
“the necessaries and comforts of life so long as lie shall li\c" 
any indication of an intention not to put him to an election under 
the will as between these provisions and the bequest or gift of the
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mortgage to the trustees of the church. I cannot doubt that 
if the son J. 1). Walker was of sound mind he would be compelled 
to make such an election. His interest would be disposable by 
him and available towards making compensation to the dis
appointed beneficiary in the event of his electing against the will. 
Its value in such case would l>e ascertainable, though perhaps 
with some difficulty, but the mere fact of its being difficult would 
not alter the duty of the court to have its value ascertained. Of 
course, if he elected under the will, no compensation would have 
to be provided because in that case as in the one now l>ofore us 
where the court elected for him he would l>e directed to cancel 
and discharge the mortgage.

The fact that the son had become and was at the date of the 
will a lunatic or person of unsound mind does not change the 
conclusion which 1 think should be drawn from these maintenance 
and support provisions.

The only difference between the conditions is that in the one 
case suggested the beneficiary being compos mentis would make 
his own election, while in the other, the present case, the court 
makes it for him.

If it became necessary in case of an election against the will 
to put a value upon the interest of the son under these maintenance 
and support provisions, I would hold that the beneficiary was 
entitled to the whole of the net proceeds of the properties deviat'd 
for his liencfit. No words of limitation are used to indicate that 
he was only to get a part of these net proceeds. No person is 
given the power to determine or to exercise any discretion with 
respect to the amount he was entitled to. If he was compos 
mentis, I think he could insist upon all the net “rents and income’' 
being paid to him and I cannot see that the fact of his not being 
of sound mind could prejudice his rights in that regard.

This is not like the case of lie Sanderson’s Trusts, 3 K. & .1. 
497, where the gift was to trustees to pay and apply the whole 
or any part of the rents, issues and property for and towards the 
maintenance, attendance and comfort of J. Sanderson who was 
an “imbecile and not competent to manage his own affairs. 
In that case there was drawn a
distinction between a gift, like the above, of “the whole or any part” and a 
gift of an entire fund, or the entire interest of a fund, for a particular purpose 
assigned; in the latter, although the purpose fails, the court holds the donee
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entitled to the entire fund or interest (as the case may be), treating the purpose 
merely as the motive of the gift.

This doctrine of election is an equitable one and its foundation 
and characteristic effect is stated in different language in the 
text books but there is really no difference between the statements. 
In Snell's Principles of Equity, 17th ed., they are stated thus at 
p. 179:—

Election in equity arises, where then* is a duality of gifts or of purported 
gifts in the same instrument,—one of the gifts being to C\ of the donor's own 
property, and the other l>eing to B. of the property of (\ ; in the case of such a 
duality of gifts, there is an intention implied, that the gift to (*. shall take 
effect, only if C. elects to permit the gift to B. also to take effect. This pre
sumed intention is the foundation or principle of the doctrine of election; 
and the characteristic of that doctrine is, that, by an equitable arrangement, 
effect is given to the pur|>orted gift to B. “The principle is that there is an 
implied condition that he who accepts a benefit under an instrument must 
adopt the whole of it, conforming to all its provisions, and renouncing every 
right inconsistent with it."

Sec also Smith's Equity Jurisprudence in the chapter on 
Election at p. 137 and following pages, and Williams on Executors, 
10th ed., p. 1030.

In the late case of lie Vardan's Trusta, 31 Ch. I). 275, relied 
on at bar, Fry, L.J., in delivering the judgment of the Appellate 
Court, consisting of Lord Esher, M.K., Bowen, L.J., and himself, 
says at p. 279:—

That doctrine rests, not on the particular provisions of the instrument 
which raises the election, but on the presumption of a general intention in 
the authors of an instrument that effect shall be given to every part of it, 
"theordinary intent," to use the words of Lord Hatherley (Cooper v. (\toi>er), 
“ implied in every man who effects by a legal instrument to dispose of 
property, that he intends all that he has expressed." This general and pre
sumed intention is not repelled by shewing that the circumstances which in 
the event gave rise to the election were not in the contemplation of the author 
of the instrument (Cooper v. Cooper, L.R. 7 11.L. 53 at 71), but in principle 
it is evident that it may l>e repelled by the declaration in the instrument 
itself of a particular intention inconsistent with the presumed ami general 
intention.

For example, if the settlement in question had contained an express 
declaration that in no case should the doctrine of election be applied to its 
provisions, then* seems to Ik* no reason why such a declaration should not 
have full effect given to it. The late Mr. Swanston ap|K*ars to us to have 
correctly enunciated the law on this |>oint, when he said: "The rule of not 
claiming by one part of an instrument in contradiction to another, has excep
tions; and the ground of exception seems to be, a particular intention, adopted 
by the instrument different from the general intention the presumption of 
which is the foundation of the doctrine of election.

The court in that case held that the restraint upon alienation 
in the settlement there in question contained “a declaration of a
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particular intention inconsistent with the doctrine of election" 
and therefore excluded it. But I find nothing of the kind here, 
nothing equivalent to a restraint upon alienation, nothing in
consistent with the doctrine of election and no express declaration 
which the testator might, if he desired, have put in his will that 
in no case should the doctrine of election be applied to its pro
visions.

In Lord Chesham’s case, Cavendish v. Dacre, 31 Ch. D. 4M, 
('bitty, J., in reviewing the authorities and the law on this doctrine 
of election, and the principle on which the doctrine is based, says 
at p. 474:—

In Wollaston v. King, L it. 8 Eq. 165, at 174, Lord James, L.J., then 
vice-chancellor, after stating that he had endeavoured to extract from the 
cases a principle, adopted the rule laid down by the Master of the Itolls in 
Whistler v. Webster, 2 Ves. 367, in the following general terms, vis.: “That 
no man shall claim any benefit under a will without conforming, as far as he 
is able, and giving effect to everything contained in it whereby any disait ion 
is made shewing an intention that such a thing shall take place."

In Cooper v. Cooper, L.R. 7 ILL. 53, Lord Hatherley says (p. 69): “The 
main principle was never disputed, that there is an obligation on him who 
takes a benefit under a will or other instrument to give full effect to that 
instrument under which he takes a benefit ; and if it be found that that instru
ment pur|K>rts to deal with something which it was beyond the power of the 
donor or settlor to dhqiose of, but to which effect can be given by the con
currence of him who receives a benefit under the same instrument, the law 
will impose on him who takes the benefit the obligation of carrying the instru
ment into full and complete force and effect."

In Codrington v. Codrington, L.R. 7 H.L. 854, Lord Cairns states the 
law thus (p. 861) : “ By the well settled doctrine which is termed in the Scotch 
law the doctrine of 'approbate' and ‘reprobate, and in our courts 
more commonly the doctrine of ‘election,’ where a deed or will professes to 
make a general disposition of property for the benefit of a person named in 
it, such person cannot accept a benefit under the instrument without at the 
same time conforming to all its provisions, and renouncing every right in
consistent with them."

I would dismiss the appeal; but under the circumstances 
think that costs of both parties to the appeal should lie paid out 
of the testator James Walker's estate.

Idington, J. :—I am of the opinion that the judgment appealed 
from should stand. But on the question of costs of appeal here 
I am in doubt. 1 imagine there van be no doubt that a case of 
some difficulty was presented requiring the construction of the 
will and hence the appellant trustees entitled to their costs out 
of the estate, yet R os borough seems distinguished against by the 
formal judgment of the court below.
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The respondents are entitled to their costs and I presume 
costs of all parties should come out of the estate. But for the 
not unreasonable division of opinion of the Court of Appeal I 
think litigation should have ended there.

The substantial division of opinion seems to me to entitle all 
parties to their costs out of the estate.

Durr, J.:—I concur in the result.
Anglin, J.:—In the report of this case in the Appeal Division 

of the Supreme Court of New Brunswick, 30 D.L.R. 301, 44 
N.B.R. 153, the facts are fully presented and the leading cases 
bearing upon them are discussed. But for the circumstances 
that the testamentary beneficiary, a portion of whose property 
the testator has devised to another, is a lunatic and that part of 
the benefit to which he is entitled under the will in question 
consists of a provision for his maintenance, there would seem to 
he no room to question the applicability of the doctrine of election. 
That the beneficiary is bound to elect between taking a pecuniary- 
legacy of 112,600 given to him by a codicil, and retaining his 
$30,000 mortgage which his father bequeathed to the respondents, 
was the unanimous opinion of the trial judge and of the three 
judges who composed the appellate court. The contrary view 
was very faintly urged in this court, and is scarcely arguable.

But there was a difference of opinion in the provincial appellate 
court upon the question whether the provision for payment, 
out of the revenues of certain properties, of so much thereof as 
should be required to provide the lunatic with all necessaries and 
comforts and to give him a decent Christian burial, clearly denotes 
a particular intention that the right to this benefit should be 
inalienable, so that it would not be available for application in 
compensation should election be made against the will.

If the beneficiary were compos mentis his interest in this 
provision for maintenance would undoubtedly be alienable and 
therefore available towards making compensation in the event 
of an election against the will. Its value is ascertainable. The 
fact that the beneficiary is a lunatic does not exempt him from 
the operation of the doctrine of election in a case which is other
wise a subject for its enforcement. The court protects him by 
supervising the election.

With White, J., and McKeown, J., I am of the opinion that
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in making provision for the maintenance of his lunatic son, the 
testator has not evinced a particular intention either that that 
provision should he inalienable or that his son should be entitled 
to the full benefit of it even though he should refuse to relinquish 
his own property devised by his father to the church. It would be 
quite within the power of the court in the interest of the lunatic 
so to deal with the *30,000 mortgage, should he retain it, that 
whatever purpose the testator may have had in making the 
provision for payment of income to his custodians of insuring the 
permanence and continuance of his maintenance would not be 
frustrated. With McKeown, J., I am satisfied that the testator 
had no actual intention on the subject of election. On the other 
hand, it is clear that he intended that St. Andrew's Church 
should be relieved from the 630,000 mortgage which he formerly 
held and had assigned to his son. He probably forgot that he 
had parted with this mortgage. The authorities, however, 
establish that it is immaterial whether the testator knew the 
property so dealt with not to be his own, or mistakenly conceived 
it to be his own. Welby v. Welby, 2 V. & B. 187, at p. 199.

For these reasons, more fully stated by White, J., and Mc
Keown, J., I would affirm the judgment in appeal. On the 
ground assigned in Singer v. Singer, 27 D.L.R. 220, at 231, 52 
Can. S.C.R. 447, at p. 464,1 think the appellants should pay the 
respondents their eosts in this court. Appeal dismissed.

HOLLIDAY v. BANK OF HAMILTON.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., and Riddell, 

Lennox, and Rone, JJ. June 99, 1917.

( i ARXI.SHMKNT (§ I C—15)—RENT—EFFECT OF ASSIGNMENT.
An attaching order does not hind prior assigned rent unless such 

assignment is proved to be invalid because made with intent to defeat, 
delay or hinder creditors or to give an unjust preference.

[Barnett v. Eastman, (1898), 67 L.J.N.8.Q.B. 517, followed.)

Appeal by the defendants from the judgment of Swayzv. 
Senior Judge of the County Court of the County of Victoria, 
finding in favour of the plaintiff an issue arising out of garnish
ment proceedings, after trial in that Court without a jury.

The following statement of the facts is taken from the judg
ment of Riddell, J.:—
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The Bank of Hamilton (the defendants) had judgment against 
Hichman and another for $1,451.92 and interest—May, 1914. 
Hichman was the owner of certain land which, in April, 1914, 
he leased to Sheridan for three years from the 1st April, 1914, 
at a rental of $400 per annum due on the 1st November, 1914. 
1915, and 1910.

The bank issued a fi. fa. tested the 15th May, 1914, and on 
the 16th May placed it in the sheriff's hands. In Septemlier, 
1915, the bank obtained an attaching order and served it upon 
Sheridan. On the return of the summons, the Master in Cliam- 
licrs made an order against the tenant in the following terms:-

“2. It is ordered that the said garnishee do on the 1st day of 
November, 1915, pay the sliid debt due from him to the said 
judgment debtor, amounting to $340, into Court (after de
ducting therefrom his costs of this motion, fixed at $10) to the 
credit of this matter.

“3. And it is further ordered that the said moneys remain in 
Court and abide further order and that the garnishee lie dis
charged of and from all liabilit y in regard to the said sum of $340.”

The money was afterwards paid out to the bank—it was of 
course the rent due on the 1st November, 1915, and there is no 
question now concerning that sum.

In January, 1916, Hichman assigned the rent under the lease 
to Holliday, the plaintiff, who gave notice to the tenant of the 
assignment.

In September, 1910, the bank obtained a new attaching order, 
and served it. In January, 1917, the plaintiff appeared to con
test the bank’s claim to the rent, and an issue was directed to 
try the rights of the parties, the tenant having paid the rent into 
Court.

Ilis Honour Judge Swayze, of the County Court of the County 
of Victoria, held the plaintiff entitled as against the bank, the 
defendants; and the defendants now appeal.

William Laidlaw, K. C., for appellants.
It. J. McLaughlin, K.C., for respondent.
Riddell, J. (after setting out the facts as above):— 

Some argument was based upon the previous attaching order : 
but the order of the Master in Chambers deals with the existing
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Nor does the fi. fa. lands have any effect as binding the rent 
—being an ordinary rent-seck, it is not exigible under the old

IliiMfll. J. statutes: Dougall v. Turnbull (1851), 8 U.C.R. 622; and sec. 34 
of the Execution Act, R.8.O. 1914, ch. 80, introducing sec. 10 
of the Conveyancing and Law of Property Act, R.8.O. 1914, 
eh. 109, into the definition of “land,” is not far-reaching enough 
to cover rent.

That 1 icing so, and the rent lieing free from the operation of the 
fi. fa., there is no reason why the execution debtor should not 
assign it—and that is the real point in this case.

1 have also considered the question, “Does the attaching order 
of the 16th Septemlier, 1916, attach the rent due on the 1st 
November following?”

That overdue rent is a debt attachable is lieyond question : 
Mitchell v. Lee, L.R. 2 Q.B. 259; equally well settled is it that. 
Iiefore the Apportionment Act (now R.8.O. 1914, ch. 156, sec. 4), 
rent not yet due was not attachable : McLaren v. Sudworth (1858), 
4 U.C.L.J.O.S. 233; Commercial Bank v. Janie (1859), 5 U.C.I.. 
J.O.8. 66—and the question is, whether that Act has made a 
difference.

No decision, 1 think, goes further than to make the pro rata 
part of the rent attachable.

The general trend of authority in this Province is in favour 
of so much of the rent lieing attachable—this was the opinion of 
Mr. Dalton, Master in Chandlers, and of Mr. Justice (afterwards 
Chief Justice Sir Thomas) Galt in Massie v. Toronto Printing Co.. 
12 P.R. 12; of Dean, Co. C.J., in Birmingham v. Malone (1896), 
32 C.L.J. 717; of Boyd,C., in Patterson v. King (1895), 270.R.56; 
and of Ardagli, Jun. Co. C.J., in Patterson v. Richmond (1881 ), 
17 C. L.J. 324 (a case in which, as here, “the garnishee has no 
objection to the order made, as he has submitted himself to the 
judgment of the Court and paid the money into Court”). On tin 
other hand, we find Ketchum, Jun. Co. C.J. (whom Judge Dean 
correctly descrilies as a “learned and careful Judge,” 32 C.L.J. 
at p. 718), holding that not even a pro rati part of the rent is 
attachable: Christie v. Casey (1894), 31 C. L.J. 35: and I know of
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other decisions in Xorthuml>erland and Durham to the same 
effect.

In England it has l>een held that the rent (pro raid) is not 
attachable: Barnett v. Eastman, ti7 L.J.N.8.Q.B 517, by Mr. 
Justice Day. This decision stands alone, but it does not seem 
ever to have been questioned : Muir Mackenzie and Wilks Chitty's 
Red Book (1917), p. 702. None of the Ontario decisions is 
binding on us; and, unless the statutes to be interpreted are 
substantially different, we should follow the English decision: 
Trimble v. Hill (1879), 5 App. Cas. 342: CatieraU v. Sweetman 
(1845), 9 Jur. 951.

The English Apportionment Act is (1870) 33 & 34 Viet. ch. 
35; the Ontario Act, which is (1874) 37 Viet. ch. 10, is almost 
totidem verbis, and the changes suffered by it on revision are 
merely verbal.

The attachment considered in Barnett v. Eastman was under 
0. 45, r. 1, Rules of the Supreme Court, 1875, which is given in 
Snow's Ann. Pr. for 1897, p. 856, r. 622: this gives power to the 
Court or a Judge to “order that all debts due or accruing from 
such third person (hereinafter called the garnishee) to such 
debtor shall be attached to answer the judgment,” just as does 
our Rule 590. There is no sound distinction in the legislation or 
Rules: and the English decision should be followed.

I would arrive at the same result independently of authority.
I think the appeal should be dismissed with costs.
Meredith, C.J.C.P.:—This case is a very simple and plain 

one.
The issue which was directed to l>e tried in it was: whether 

on the 16th day of September, 1916, the money in question was 
the property of the plaintiff as against the defendants.

The money was rent due to one of two judgment debtors of 
the defendants: the defendants claimed it under an attaching 
order made on the 16th day of September, 1916, and the plaintiff 
claimed it under a prior assignment of it to him.

Such an assignment !>eing proved, the defendants could suc
ceed only if, for any reason, it was invalid as to them: and their 
contention was, that it was so invalid, l>ecause made with intent 
to defeat, delay, or hinder creditors of the assignor, or to give an 
unjust preference to one creditor over others: but that contention
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failed for the want of proof of any such intention or that the 
debtor was, or is, unable to pay all his just debts.

And so the judgment in appeal seems to me to have been right 
beyond question: anti so I would dismiss this appeal: but, before 
parting with the case, should, perhaps, refer to some irrelevant 
matter which Mr. Laidlaw endeavoured to bring into it.

He sought to support the defendants’ claim to the money 
under a similar attaching order, made in the year 1915, by means 
of which they recovered that year’s rent: but that order was so 
spent and could have no effect upon the rent payable in the year 
1916, to attach which the order of the 16th day of September of 
that year was obtained: and the sole question to be tried, in this 
issue, was: whether under that order the defendants were entitled 
to that year’s interest.

And his last contention was, that, by reason of the defendants’ 
fi. fa. lands in the sheriff's hands against the judgment debtor, 
the rent in question was hound, and could not be assigned: but 
again there is no such issue; the single issue is, whether, under the 
attaching order of the 16th September, 1916, he is entitled to the 
money in question. If the defendants deem that these fi. fas. 
bind the money, their course is to attempt to reali'f’ it under them, 
and not in garnishee proceedings: but how could they in such 
manner reach rent that is due and payable?

I am quite unable to perceive anything favourable to the 
appellants in the appeal, or in any of the extraneous matter brought 
into it: and so unable, treating the case as if the defendants 
were really the appellants, and not, as it is said, one of the judg
ment debtors, who was a partner of the other, whose pro|>crty 
is in question, and lietween whom, it is said, no partnership 
accounts have been taken; and also treating it as if the judgment 
debtor, the rent of whose land is in question, were not fighting 
the battles of his country in Europe and so unable to protect his 
own property-interest, in person, here.

Lennox and Rose, JJ., agreed in the result.

Appeal dismissed with costs.
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SCHELL v. McCALLUM & VANNATTER.

Saskatchewan Supreme Court, /laultain, C.J., Lamont, El wood and McKay, JJ.
November 1917.

Contracts (§ II A—128)—Construction—Subsequent declarations and 
admissions.

In construing a written contract, the circumstances and grounds upon 
which it was made should be looked at, but subsequent declarations and 
admissions cannot be considered.

Appeal from the judgment of the trial judge in an action 
upon an alleged guarantee. Reversed.

J. F. Frame, K.C., and G. //. Yule, for appellant.
J. A. Allan, K.C., and E. S. Williams, for respondents.
El wood, J.:—This action is brought upon a guarantee alleged 

to have been given by the defendants to the plaintiffs, whereby 
it is alleged that the defendants guaranteed the payments accruing 
due under a certain agreement of sale purchased by the plaintiffs 
from the defendants acting as agents for the vendor of the agree
ment .

Some considerable argument was directed to the consideration 
of correspondence had between the plaintiffs and defendants 
and statements made by one of the defendants in his examination 
for discovery as to the interpretation of the agreement. I am of 
the opinion, however, that, in construing the alleged contract 
of guarantee, the subsequent declarations and admissions— 
either verbal or written—cannot be considered.

In Lewis v. Nicholson, 18 Q.B. 503, 118 E.R. 190, 21 
at p. 315, Lord Campbell, C.J., says: “We may look to the 
circumstances and grounds upon which the contract was entered 
into in order to construe the contrait, but we cannot for that 
purpose look to subsequent declarations, either verbal or written,” 
and, at p. 317, Erie, J., says : “I also think that where there is a 
contract in writing, the circumstances under which it was made 
and the terms of the instrument are to be considered in ascer
taining the intention of contending parties and, as at present 
advised, I think subsequent admissions of the parties are not 
admissible as matters to be taken into consideration.”

For some time prior to the transaction in question, the plain
tiffs had been purchasing through the defendants agreements of 
sale of land, and, on April 16, 1913, the defendants sent the 
following telegram to one of the plaintiffs:—

SASK.

s.c.

Statement.

El wood, 1.



134 Dominion Law Reports. 138 D.L.R.

SASK.

sTc!

v.
McCallum

&
Vannattbr.

To M. Scholl. Saskatoon. Sunk.. Avril lti. 1913.
F liable to got agreement bought by wire confirmed seventy-three hundred 

buys >»n agreement repayable Aug. eighteenth, four thousand. with three 
txvent ntereet Febv. eighteenth lH'xt, four thousand one hundred and sixtx 
interest thin good agreement security lieing grxxl both in property and par
ties. M<<’alli m A Vannattbr.

The plaintiffs concluded to purchase the agreement referret I 
to in this telegram, and, subsequently, a certificate of title to tin- 
land covered by the agreement of sale, together with the agree
ment and an assignment thereof and accompanied by a draft 
were sent to the plaintiffs. Apparently the value of the land a< 
stated on the certificate of title was considerably !>elow the price 
at which the land had been sold, and the plaintiffs sent to tin- 
defendants the following telegram: -

May 12. 1913.
Certificate of title value five thousand assessment four thousand fiftx 

Jones allowed jx-nalty on taxes. No declarations from lx»ve or Jones as to 
moneys received (or) paid only one lot looks dear. Please explain and 
guarantee, holding draft, give men's standing, we are afraid. Iieen away from 
home caused delay.

To this telegram the defendants replied by telegram:—
May 12, 1913.

Value on title made low to reduce registration costs are getting declara
tion ns to moneys received from Ixix’e who is good man. agreement good and 
guarantee it. 
and by letter:—

May 12. 1913.
(ientlemen,—Your win* to hand yesterday in regard to the Ijove-Jones 

agreement, and as |tcr our reply we are sending you a statutory declaration 
from Love shewing the sale to Ik- a genuine one and in accordance with term- 
set forth in the agreement.

As written you a few days ago, the certificate of title does not shew tin- 
actual value as this is kept down as low as |x>sxiblc to minimise the fee of 
registration which is based on a fixed charge and then a |iercentuge of the value 
As stated, this is no guide as to the real value of the property. For example, 
a few days ago we put through an agreement xxherc the party put the title 
through for $15,000 where, as a matter of fact, the property had l>een sold for 
$35.000. so you xxill see that cannot lie relied upon. Then as to assessment, 
from xx hat we can learn this is figured out on a 40 jx»r cent, basis for propertx 
of this description. However, in talking the matter over, we decided to guar
antee it. which should l>e sufficient for your requirements.

We know Mr. l«ove |iersonally and know for a fact that he has consider
able means, and while we are not |x-rsonally acquainted with Mr. Jones, we 
are told he is good ami xxill make paxments promptly, being a drug traveller.

Referring to the other agreement would say that it will Ik* a little xvliile 
yet before this is ready as we have not received title back from the east but 
xxill get it ready for you just as quickly as we ixtssibly can. We hope you xxill 
take up the draft without further delay.

MvC/AI.i.vm A Vannattbr. y*r (Hgd. ) 1). J. McC.xi.m xi.
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On receipt of the above telegram of May 12, ami before 
receipt of the letter of May 12, the plaintiffs accepted the draft. 
Apparently the purchaser and the assignee from the purchaser 
under the agreement of sale purchased had made default, and 
this action is brought against the defendants to compel them 
to make good the default by the purchaser and the assignee of the 
purchaser.

It is contended by the respondents that the defendants' 
telegram of May 12, guarantees payment of the agreement. It 
will be observed upon looking at the plaintiffs’ telegram of that 
date that they were exercised over the fact that the certificate of 
title and the assessment of the land put the value considerably 
below the sum that they were purchasing the agreement for, and 
also that they wished to be assured as to what moneys had actually 
been paid under the agreement. The previous correspondence 
lietween the parties shows that they were afraid of having sold 
to them what they termed “padded agreements," that is. agree
ments in which the purchase-price was set at a fictitious figure 
and which does not represent the actual purchase-moneys as 
agreed upon between the parties. It will be noted, too. in the 
plaintiffs' telegram of May 12, that they asked the defendants to 
explain how it was that the certificate of title and the assessment 
were so low, and also about the moneys received or paid by Love 
or Jones, and it was following thL request to explain that they 
asked for a guarantee. Then it will l>e noticed that following 
that again they asked to have giver, them the men's standing. 
If they had asked for the standing of the men liefore they asked 
for a guarantee, then it could l>e very well argued that it was 
understood that the guarantee which they requested would 
include the men’s standing, but the men’s standing follows the 
request for the guarantee. It seems to me that they intended 
the guarantee to cover something apart from the men's standing.

Looking at the defendants’ telegram of May 12, it will be 
noted that they explain how the value on the title was so low, 
and that they are getting declaration as to the moneys received 
from Ijove, who is stated to be a good man and that the agree
ment is good and that they guarantee it. I take that to lie a 
guarantee that the agreement is good.

On looking at the telegram of April 16, aliove mentioned, it
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will Ih* observed that the defendants state that this is a good 
agreement, the seeurity l>eing good both in property ami parties, 
and they therefore there indicate what they understood to lx* a 
good agreement, that is, one in which the seeurity was good Intth 
in property and parties, and it seems to me that the defendants’ 
telegram of May 12 goes no farther than to guarantee» that the 
agreement is good Ixith in property and parties. That, however, 
is a very different thing from guaranteeing payment. At the 
time that the agreement was made, the property ami the parties 
might Ih» perfectly good; the property might subsequently de
preciate in value and the parties might subsequently !>ecomc 
financially embarrassed, but, unless the property or the parties 
were not good at the time the guarantee was made, 1 apprehend 
that no action would lie against the defendants on such a guar
antee.

It was contended on behalf of the plaintiffs that the letter 
of May 12 shewed that it was understood to guarantee payment 
of the agreement.

While I doubt very much if that letter can Ih» considered in 
construing tin» agreement, as the money was paid before the 
receipt of the letter, I am of the opinion that it d<H»s not assist 
the plaintiffs, but, if anything, is of assistance to the defendants. 
It will be noted in the second paragraph where the words “we 
decided to guarantee it” are used, what is previously written 
deals with the value of the property and the bona fides of the 
transaction and it is only in the next paragraph that a reference» is 
made to the financial standing of the parties. If the reference 
to the financial standing of the parties hail been before the words 
“we decided to guarantee it,” there would be some force in the 
contention that the guarantee was meant to cover the payment 
of the agreement.

1 am, therefore, of the opinion that the proper construction of 
the alleged guarantee is that it did not guarantee payment of the 
agreement, but went no farther than to guarantee that the agree
ment was a bond fide one, and that the property and the parties 
were good.

In my opinion the appeal should be allowed with costs ami 
judgment entered in the court below for the defendant» dismissing 
the plaintiffs' action with costs.
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Havltain, C.J., and McKay, J., concurred, 
i.a mont, J. (dissenting):—In the year 1913, and prior thereto, 

the defendants were a real estate firm carrying on business in the 
City of Saskatoon, and the plaintiffs were business men residing 
at Woodstock, Ontario. Prior to May, 1913, the plaintiffs 
purchased through the defendants a number of agreements for 
sale of land. On April 17, 1913, the defendants wired the plain
tiffs offering them an agreement of sale. The plaintiffs arranged 
to buy this agreement, and, as was the custom of dealing between 
the parties, the defendants drew on the plaintiffs at Woodstock 
for the amount of sale price of said agreement, attaching to the 
draft duplicate certificate of title of the land covered by the 
agreement and the said original agreement, together with an 
assignment thereof in favour of the plaintiffs. The draft with 
these documents reached the bank af Woodstock, and the plain
tiffs inspected the draft and papers attached thereto, and, after 
such inspection, not being satisfied to pay the draft, wired the 
defendants as follows: [See judgment of El wood, J.]

In answer to this telegram, the defendants telegraphed the 
plaintiffs as follows: [See judgment of El wood, J.)

In further answer to the telegram of the plaintiffs, the de
fendants on the same day wrote them, amplifying the explanations 
given by wire and saying:—“However, on talking the matter 
over, we decided to guarantee it, which should be sufficient for 
your requirements.”

The principal debtor under the agreement of sale having 
made default in payment, the plaintiffs now seek to hold the 
defendants liable by reason of the guarantee as above set out.

I he (piestion we have to determine is. what was the contract 
between the parties: The contention of the plaintiffs is that it 
wa> a guarantee of payment; that of the defendants, that it was 
simply a guarantee that the agreement of sale was a bond fide one 
and represented a real transaction.

rhe defendants in their telegram, among other things, state 
11 • that the agreement is good, (2) that they guarantee it. Prima 
Jane to guarantee an agreement of sale, in my opinion, means 
that the guarantor warrants that the undertakings therein con
tained will be performed in accordance with the tenus thereof. 
[Sec Stroud, vol. 2, p. 841, new English Dictionary ] Extrinsic

SANK.

8. C.

McCallvm
&

Vannattkk.

I-amont, J.



138 Dominion Law Hbporth. |38 D.L.R.

SASK.

S.C.

SCHELL

McCallum
«V

Vannatter.

I .amont, J.

evidence, however, may l>e offered to shew that the subject 
matter of the guarantee was not the performance of the term 
of the agreement.

In Bank of Xetr Zealand v. Simpmn, [11)00] A.(182. Lor»I 
Davev said, p. 187:—

Kxtrinsic evidence is alwaxs admissible. not to contradict or vary the mi. 
tract. I mt to apply it to the facts which tli<‘ parties had in their minds and v.er- 
negotiating about.

The rule is thus elated in Taylor on Kvidenec, Sth ed.. vol. ii s. HIM 
" It may be laid down as a broad and distinct rule of law that ertrinnic eridt >■ 
or every Material fact which will enable the Court to ascertain the not un 
i/util it its of the subject-matter of the instrument, or. in other words, to itlt ul>j , 
the jttrxtmx nnd thin,is to which the instrument refers must of necessit> I 
received." In tirant v. tirant, L.H. A CM*. 727, Blackburn, J., quoted jndic 
ially the following passage from his valuable work on Contract of Sale |> 
41»:—

"The general rule seems to be that all facts are admissible which tend 
shew the sense the words hear with reference to the surrounding eireun. 
stances of and concerning which the words were used, but that such facts 
only tend to shew that the writer intended to use words liearing a particular 
■erne are to be rejected. . . .

"Of course, if the words in question have a fixed meaning not susceptible 
of explanation, parol evidence is not admissible to shew that the parties meant 
something different from what they have said. "

Does the correspondence anti course of dealing between the 
parties indicate that the defendants were not referring to pay
ments when they guaranteed the agreement? It is admitted 
that, a few months lief ore the date of the transaction in question, 
the defendants had lieen asked about guaranteeing agreement' 
purchased through them, and it is also admitted that what wa* 
meant was, that they would guarantee the payments. No 
guarantee, however, was asked from the defendants on any agree
ment purchased until the one in question. The interpretation 
sought to he put upon the telegram by the defendants is: “Tin- 
agreement is good ; we guarantee it to lie good.” But they had 
already assured the plaintiffs that they would not submit any
thing to them which in their opinion was not good.

At the trial, the defendant Vannatter gave the following 
testimony :—

Q. But referring to this one, all these things indicated anxiety on tlicir 
part with reference to the agreement? A. Yes. Q. Now you had told them 
you would only select the liest agreements? A. Yes. Q. And you had sent 
this agreem nt to them in pursuance of that agreement only to select the lient 
agreements? A. Yes. Q. And then they were wanting something more than 
that from you? A. Yes. Q. You understood that? A. Well, what do you
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inrun? Q. 'I hry wen- nut content to rely u|*>n your previous promise that 
you were going to use judgment in choosing only good agreement*? A. I 
would not take that. tj. 'Iliey were wanting something toon*? A. An ex
planation. (}. Something more than an explanation, explanation and guar
antee? A. I considered from that they wanted assurance from us. (J. That 
i* the explanation? \. Yr*. (j. And then lhe\ wanted Hiinething additional 
in the wav of guarantee? A. What do you mean? (J. You uiiderstwsl that, 
at all events. The\ wanted something additional to the explanation? A. 
Yes. Q. And that something additional was a guarant<le', A. Yes.

Then, in their letter of May 12. they say that after talking 
the matter over they <leei<lv<l to guarantee it. which action on 
their part, they said should he sufficient for the plaintiffs' purpose. 
Why should it he sufficient for the purpose of the plaintiffs (who, 
according to their telegram, were afraid of the proposition), 
unless the guarantee of the defendants was a guarantee of pay
ment? This evidence, in my opinion, is more consistent with 
the plaintiffs' contention than that of the defendants. At any 
rate, it is just as consistent. If it leaves the matter in douht, 
there is this in the plaintiffs' favour, that they hail to support 
their contention not only the primâ facie meaning and inter
pretation to 1m* given to the word “guarantee” hut also the rule 
of construction that, in cases of douht or ambiguity, where 
other rules fail, the language of an instrument is to he interpreted 
most strongly against the party using it. 10 Hals., p. 441.

I am therefore of opinion that the appeal should he dismissed 
with costs. A pjteal allowed.
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GABEL v. HOWICK FARMERS MUTUAL FIRE INSURANCE Co. ONT.
Ontario Supreme Court. Staxten, J. June H, 1917. ^ p

Insurance ($ III E—75)—Representations— Incendiarism Materi
ality—Notice to agent.

Apprehension of incendiarism is a material fact, and should he made 
known to the insurer. Notice of such fact to insurer's general agent is 
notice to the insurer, and a condition to the contrary in the policy of 
insurance is unreasonable and non-effective.

Action upon a policy of fire insurance. St airmen
L. G. McCarthy, K.C., and J. Bray, for the plaintiffs.
//. (luthrie, K.C., and IV. M. Sinclair, for the defendants.
Masten, J.:—The plaintiffs’ claim is on a policy of lire “"***•1 

insurance for $5,000, dated the 8th Novemlier, 1910, issued 
by the defendant company.

The amount claimed pursuant to the policy is $3,480. The 
amount of the loss so claimed is not disputed, hut two defences 
are raised by the company : first, that in applying for the insur-
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wire the assured misrepresented or omitted to communicate to 
the defendant company a circumstance material to be made 
known to it in order to enable it to judge of the risk it undertook; 
second, that the assured failed to deliver proofs of loss pursuant 
to statutory conditions 17 and 18, sec. 194 of the Insurance Act, 
It .8.0. 1914, ch. 183.

The facts on which these two defences are based may be 
briefly stated as follows:—

On the evening of Friilay the 29th September, 1916, the plain
tiff Gabel found on his barn-floor two small heaps of coals, one 
dead and one alive, which he believed had l>ecn placed there by 
an incendiary with intent to bum his barn. The plaintiff lîaliel 
at once visited his neighbour and friend, one John Noble, and told 
him, “Some one is trying to burn me out.” Noble went back home 
with the plaintiff (ialwl, ami together they sat up most of Friday 
night, guarding the plaintiff’s bam against a further expected 
attempt to bum it.

( )n Saturday morning, the 30th September, the plaintiff Gabel 
and one Cook went together to Palmerston in an endeavour to find 
out the person who had placed the coals on the ham-floor. While 
in Palmerston they met one Fallis, with whom the plaintiff Gabel 
had previously dealt in placing his insurance, and who had l>een the 
regular local agent of the defendant company for twenty years. 
The attempt made the night before on the plaintiff’s bam seems 
already to have become public, for Fallis had heard of it when 
they met him, and naturally the incident was discussed. In the 
course of this conversation it was suggested, I think by the plain
tiff Gabel, that he ought to have a larger amount of insurance on 
his buildings. He says he hail had this in contemplation for some 
time, and the incident of the night before emphasised to him its im
portance. Fallis said he would bring the increase lief ore the board 
of the defendant company. ’Phis interview with Fallis occurred on 
Saturday the 30th September. On Monday the 7th October, 
Fallis drove out to the fami of the plaintiff (label, taking with him 
a blank fomi of insurance-application, which, after inserting $5,(NX) 
as the amount required, he procured the plaintiff to sign in blank, 
and then took it away with him to fill it up and send it in to the 
defendant company. At the time of this visit, the plaintiff Gabel 
took Fallis out to the barn and shoved him the marks on the
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ham-floor where the coals had been fourni. The application so 
signed by the plaintiff (label, and afterwards filled in by Fa Ills, 
is dated the 7th Octotier, 1910, and the |x>rtions thereof bearing on 
the issue raised in this action are as follows :—

“Is incendiarism threatened or apprehended?----- ”
“And the said applicant hereby covenants and agrees to and 

with said company that the foregoing is a just, full, and true 
statement and exfHisition of all the facts and circumstances in 
respect to the condition, situation, value of and all other matters 
therein set forth, as to the property and the risk of the property 
to lie insured, and agrees and consents that the same lie held to 
form the basis of the liability of the said company, and shall form 
a part and lie a condition of this insurance-contract; ami the said 
applicant also agrees that the agent taking this application is to 
lie considered his agent for the purpose of making this application, 
and not the agent of the company, and that the company shall 
not lie liound by any statement made by or to such agent not 
contained in the foregoing application."

The application was sent in, and the additional insurance was 
granted; the policy was issued by the defendant company, and the 
old policy for $4,000 cancelled.

The premises were destroyed by tire on the 1st December, 1010, 
and, as I have already mentioned, the amount of the loss as claimed 
in this action is not disputed—the contest is as to liability only.

The occurrence of the fire was notified to the defendant com
pany on the 2nd Decemlier, and the directors liecame aware on 
that day of the attempt at incendiarism in the previous September. 
On or atxMit the 4th Decemlier, John Jackson, the president of 
the defendant company, and Bryans and Fdgar, two of the 
directors, went to the plaintiff ( label's house, and there met Mann
ing, Noble, and Livingstone, representing the plaintiff. This 
meeting appears to have lieen in lieu of an insjiection and appraisal 
of loss, for the purjiosc of ascertaining the amount (if any) payable 
by the company, as well as to ascertain the circumstances sur
rounding the fire. And it is, no doubt, in consequence of what the 
directors then learned that the amount of the loss is not now 
disputed. As I understand the evidence, the amount of the loss 
was practically, though not formally, agreed upon at this meeting, 
the question of liability remaining open.

On this occasion, tly president and directors of the defendant 
company left with the plaintiff forms of proof of loss to lie filled

ONT.
H.c.

Howick
Farmers
Mutual

Insurance
Co.

Maeten. J.



142 Dominion Law Reports. [38 D.L.R.

ONT.

8.C.

Howick
Farmers
Mutual

Insurance
Co.

Maetcn, J.

up and sent in. All of these forms (including a schedule, signed by 
the claimant, making his claim at $3,480) were properly executed, 
except only that the statutory declaration, though made out in 
the name of (îeorge Gabel, is sworn to by John N. Livingstone 
and George Noble, two of the plaintiff’s representatives on the 
board of inspection and valuation. These proofs of loss are dated 
the 9th I)eceml>er, and were sent in to the company on that date 
or shortly afterwards. No objection was made to them by the 
company, and no further or other proofs of loss were ever asked 
by the company. I have no doubt that the directors were fully 
satisfied of the reality and amount of the loss. The objection now 
raised on this score must be overruled. Acting under the provi
sions of sec. 199* of the Insurance Act, 1 find that failure to make the 
statutory' declaration in proper form arose from mistake. I find 
that no prejudice has arisen to the defendant company. I find 
that the plaintiff Gabel did sign the schedule setting forth the 
amount of the claim which is now’ admitted. I find that no further 
or other proofs of loss have been asked for, and I hold that under 
these circumstances it would be inequitable that this insurance 
should be deemed void or forfeited for imperfect proofs of loss or 
from failure to furnish the plaintiff’s declaration as called for by 
statutory condition 18 (c).f I refer to Prairie City Oil Co. v. 
Standard Mutual Insurance Co. (1910), 44 8.C.H. 40; and to Bell 
Brothers v. Hudson Bay Insurance Co. (1911), 44 S.C.lt. 419.

*190. Where, by reason of necessity, accident or mistake, any conditions 
of a policy of insurance on property in"Ontario as to the proof to* l>e given to 
the insurer after the occurrence of the event insured against has not been 
strictly complied with, or where after a statement or proof of loss has been 
given in good faith by or on behalf of the assured,in pursuance of any condition 
of such policy, the insurer through its agent or otherwise objects to the loss 
upon other grounds than for imperfect compliance with such condition or does 
not within a reasonable time after receiving such statement or proof notify 
the assured in writing that it is objected to, stating the particulars in which 
the same is alleged to be defective, and so from tunc to time, or where for 
any other reason it is held to be inequitable that the insurance should In- 
deemed void or forfeited by reason of imperfect compliance with such condi
tion no objection to the sufficiency of sucli statement or proof or amended or 
supplemental statement or proof, as the ease may be, snail be allowed as a 
defence by the insurer or a discharge of his liability on such policy wherever 
entered into.

tlS. Any iierson entitled to make a claim under this policy shall 
(a) Forthwith after loss give notice in writing to the company;
(ft) Deliver, as soon after as practicable, as particular an account of the 

loss as the nature of the case permits;
(c) Furnish therewith a statutory declaration declaring,

That the account is just and true;
When and how the loss occurred . . .
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Before discussing the defence based on misrepresentation of a 
fact material to the risk, I should observe that no suggestion has 
Itecn made that this is not an honest loss. The actual loss is 
greater than the insurance. The insured had carried insurance 
with the defendant company for twenty years or more, and never 
made a claim, and at the tune when the policy sued on was issued 
he held an unexpired policy for $4,000, for which the present 
policy was substituted; and to the surrendered policy this defence 
could not have l>een raised.

1 find that on the 7th October incendiarism was apprehended. 
1 find that this danger was a circumstance material to lie made 
known to the insurance company in order to enable them to judge 
of the risk they undertook. I find that it was not disclosed to the 
company by the printed application. The company contend 
that the printed application described alx>ve answers the question 
in the negative.

I am unable to agree with that contention. I think that the
“--------” inserted as an answer to the question “Is incendiarism
threatened or apprehended?" indicates that the question is not 
answered at all.

1 find that the plaintiff Gabel signed an application in which 
the amount of insurance sought was stated, but which was other
wise in blank, and that he left the insurance-agent Fallis to fill in 
the application and send it in, thus making Fallis, for the purposes 
of the printed application, the agent of the assured, and that the 
plaintiff Gabel is responsible for the answers so made. 1 find that 
the facts respecting the supposed attempt at incendiarism on the 
29th September were, l>eforc the 7th Octolier, fully disclosed to 
•lames Fallis, who appears to have l>een one of the three largest 
writers of insurance in the defendant company, had been their 
agent for more than twenty years, and was entitled not only to 
receive applications and premiums, but to issue interim receipts, 
insuring property and making the defendants liable on the risk 
before formal passing on the risk by the hoard.

Fallis was thus in a dual capacity. He was the agent of the 
insured to complete and file his written application, and as such 
it was his duty to answer the question regarding incendiarism. 
In this he failed, and this failure must l>c taken to have the same 
effect as though the plaintiff Gabel himself had filled up and put 
in the application without the intervention of Fallis.

On the other hand, Fallis is a general agent of the company;
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his duty as such was to disclose to the directors the material facts 
which had been made known to him bearing on threatened in
cendiarism. In this Fallis failed in his duty to his company. 
The question is, who is to suffer for his dual failure, the insured or 
the company? If the question “Is incendiarism threatened or 
apprehended?” had been answered “No,” I would have no dif
ficulty in determining that the plaintiff Gabel was responsible for 
misrepresentation of a material fact, and that the company were 
not liable on the policy: Kinseley v. British America Assurance 
Co. (1900), 32 O.R. 37ti. If, on the other hand, this question had 
not lieen printed on the application, 1 would, for reasons hereafter 
stated, hold that, in the circumstances here existing, notice to 
such an agent as Fallis was notice to the company; but the actual 
situation is neither the one nor the other of these. The question 
appears in the application. The agent of the applicant to fill in 
the application omits to till in any answer. The company, re
ceiving the application with that omission on the face of it, do not 
send it back and insist on the answer being tilled in, but proceed 
to accept the risk and issue a policy. By so accepting the risk 
without requiring an answer to the question, it seems to me that 
the directors waived that question in the printed application, and 
left the matter in exactly the same situation as though that ques
tion had not been printed in their form of application: Sinclair v. 
Canadian Mutual Fire Insurance Co. (187ti), 10 U.C. H. 201 i, at
p. 212.

Under such circumstances, while 1 hold that disclosure is 
essential, I think that the necessary disclosure can Ik* effectively 
made dehors the answers in the printed form of application. Ade
quate disclosure was so made to an agent of the class already 
described. I think that was disclosure to the company, and that 
any provision to the contrary in the conditions or in the applica
tion is unreasonable, and therefore ineffective. It must lie under
stood that my holding in this regard is based upon the facts of 
this particular case, and is not a general ruling that the last clause 
of this application* is under all circumstances unreasonable^ l 
refer to Graham v. Ontario Mutual Insurance Co. (1887), 14 
O.R. 358.

There will l>e judgment for the plaintiffs for the amount of 
the claim, with costs.

*The usual clause as to what forms the basis of the liability of the com
pany, and as to the agency for the applicant of the company's agent.

fScctions 195, 196, and 197 of the Insurance Act lav down rules as to the 
variation or omission of the statutory conditions and the addition of new 
conditions. By sec. 197, any such variation, omission, or addition, unless 
held to be just and reasonable, shall lx* null and void.
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JACKSON v. B.C. ELECTRIC R. Co.
British Columbia Court of Apiwul, M anion uhl, C.J.A., Martin, Colli for anil 

McChiuijm, JJ.A. Novembers, 1917.

Trial (| V C—285)—Sufficiency of verdict -Misdirection—Mise a h-

Whcn tho funling of a jury is not reasonable u|h>h the fuels, nml it is 
appaivut that a miscarriage of justice has taken place owing to the 
jury not thoroughly undent am ling the |M>ints put to it, because it Iims 
not been sufficiently instructed by the trial judge, the verdict will Ik* set 
aside.

Appeal by defendant from tin- judgment of Murphy, J., in 
an action for damages for negligence. Reversed.

L. (1. Mcl’hilUft*, K.C., for appellant.
S. Lit'itujHtone, for respondent.
Macdonald, C’.J.A. (dissenting):—The appeal should be 

dismissed. 1 read the jury's findings to mean that the defendants' 
motorman could, notwithstanding the plaintiff's contributory 
negligence, have avoided running him down. Those findings 
are, 1 think, supported by the evidence. The motorman admitted 
that on the night in question, notwithstanding the darkness, and 
rain ami sleet, his headlight would enable him to see a distance of 
at least 30 or 40 ft. in front of the ear, and that lie could have 
stop|>cd the car in a distance of 30 ft.

Russell, also called by defendants, thought a pedestrian 
could see a distance of 75 to 100 ft.

Speaking of the night as being a dark one, he said: “ I do not 
believe you could see 75 or 100 feet ahead of you."

While the meaning is somewhat doubtful, it seems to imply 
that he could see that distance ahead without the aid of a light. 
Rut, be this as it may, the motorman's evidence is sufficient to 
shew that the car could have been stopped had he been paying 
attention to what was ahead of him. p >

The complaint that the judge did not sufficiently instruct the 
at ion of the law to the facts is not, in my opinion, 

well founded. The duty of the trial judge in this liehalf is fully 
discussed in Sprnccr v. Alaska Packer* Assoc. (1004), 10 B.(\R. 
473, 35 Can. S.C.R. 302, and the cases therein referred to.

The facts in this case are quite simple and the jury's attention 
was directed to the separate issues of fact by the questions mi!>- 
mitted to them. Their answers do not suggest a want of under
standing of the whole case.

B.C. 

( . A.

Statement.

Mavduneld,
C.J.A.

10—38 D.L.R.
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R. Co.
MrPhillipH, J A

Martin, J.A., allowed the appeal.
(iALLiiiER, J.A.:—I woukl allow the appeal.
McPhillips, J.A.:—I was at first impressed with the view 

•that the verdict of the jury was such that it did not rightly conn- 
wit hin the power of the Court of Appeal to disagree therewith. 
However, after still further consideration, it is lx>rne in upon my 
mind, that, giving every possible weight to the evidence adduced 
at the trial, the plaintiff has failed in making out his case (Barnahn■- 
v. linshum Colliery Co. (1910), 103 T.L.R. 513). The counsel 
for the respondent in his able argument strongly contended that 
it was established upon the cross-examination of Beattie, the 
motorman of the street car, that, at the very least, the motonmm 
admitted that the headlight would throw the light on the night of 
the accident, a night of rain and sleet, a distance of 30 feet. It is 
not made out that the motorman could, upon that night, see 30 
feet, but if that lx* assumed, when was it that the motorman 
first saw the oil tank wagon? not until the street car was within 
16 or 20 ft. of him ; then, apparently all that it was possible to do 
with the street car was done in the way of stopping the way 
thereof, which was estimated to lx* about 12 miles an hour; but, 
upon the evidence, impact was inevitable, as at least 30 ft. would 
have lx*en necessary to accomplish this. There is no contention 
made that the street car was not fully ami modernly equipped 
with all requisite brakes. The plaintiff, admittedly, was negligent 
driving the oil tank wagon in the way in which he did, without 
keeping himself advised of the approach of the street car, driving 
as he was upon the track of the railway company. Further, 
lie was transgressing a by-law of the municipality of S. Vancouver, 
in not having upon the oil tank wagon two lighted lamps on tin- 
right and left side of the wagon, so placed that the light would be 
clearly visible from both front ami rear of the wagon for a distance 
of 100 feet. The question is upon the facts, would it have 
been possible to have prevented the impact, #>., the accident ’ 
In my opinion to so find is not reasonable and no weight can In- 
attached to any such finding. However, if 1 should be wrong in 
this, the next phase of the matter must be looked at. Granted 
that the appellant was guilty of negligence, the respondent was 
guilty of contributory negligence. That lieing the situation, 
the respondent may only recover if he obtains from the jury.
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founded upon sufficient evidence, a finding in some such terms B-( •
as the following: “That notwithstanding the negligence of the C. A.
respondent, the appellant could, by reason of the exercise of Jackson 
reasonable care, have avoided the accident?”—the question was 
not so put. In Rickards v. Lothian, (1913] AX’. 263, Lord Moulton, Elec. 
at p. 274, said:— R_Co.

This is »n issue «if fact in which the burden is iqxiii the plaintÜT and lie McPhiUip*. J.A. 
has obtained no finding from the jury insup|x>rt of it. It is |Hirha|w irrelevant 
t«i consider who is res|x>nsihlc for this omission. because it is for tin* plaint iff 
t«i s«-e that the <iuestions necessary to enable him to sii|>|sirt his caw- are 
uskid of the jury.

1 would refer to the further language of Lord Moulton at 
p. 274:—

The absence of this finding is fatal to this part of the plaintiff's ease, and 
it is not necessary, therefore, to enquire into it further.

In the present case—though, let it be assumed that there is 
the requisite finding—is this alone sufficient? Obviously not, 
and in this connection we have Lord Moulton continuing and 
saying: “Rut it must lie pointed out that there was no evidence 
which could have supported such a finding.”

l-pon this phase of the case it is common ground that neither 
of the parties were keeping a proper look out ; both were guilty 
of negligence. But there is no evidence to support a finding 
that, after the motorman saw the oil tank wagon, he could have, 
by the exercise of reasonable care, prevented the accident. Here 
we have none of the features of the Loach case (Ii. C. Electric R.
Co. v. Loach, 23 D.L.R. 4, (19161 1 A.C. 719—defective brakes— 
excessive speed). If it can be effectively said that the jury have 
made the requisite finding, then, in my opinion, the jury have 
“acted unreasonably upon a contrast of the whole of the evidence 
on both sides”—(Lord Morris, at p. 538, in Jones v. Spencer (1898),
77 L.T. 536).

In Kleimcort v. Dunlop Rubber Co. (1907), 23 T.L.R. 696,
Lord Loreburn, L.C., said, at p. 697 :—

To my mind nothing could lx- more disastrous to the course of justice than 
a practice of lightly overthrowing the finding of a jury on a question of fact.
There must lie some plain error of law which the Court believes has affected 
the verdict, or some plain miscarriage before it can be «listurbed. I sec 
nothing of the kind here. On the contrary, it seems to me that the jury 
thoroughly umlerstood the points put to them ami came to a sensible con
clusion. . . . That is. in my opinion, what the finding means and there is 
sufficient evidence to support it.

Lord Loreburn in trite terms defines the effect of the finding
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of a jury. Hut in the present ease, there has been “plain mis
carriage,” and no “sufficient evidence to support” the finding. 
The miscarriage took place in the trial judge not charging the 
jury, within the meaning of s. 55 of the Supreme Court Act (c. 58, 
2 (ieo. V., R.8.B.C. 11111); and see Alaska l’ackers v. Spencer 
(1904), 10 B.C.R. 473; 35 Can. S.C.R. 302.

With great respect to the judge, 1 cannot come to the con
clusion that the jury, in the language of Lord Loreburn above 
quoted, “thoroughly understood the points put to them”—then 
is it to be wondered at that they did not come “to a sensible 
conclusion?” My opinion is that the jury did not come to a 
sensible conclusion. 1 would also refer to what Sir Arthftr Chan
nel 1 said in Toronto Power Co.x. Paskwan,22 D.L.It. 340, (1915] 
A.C. 734. Relative to the finding of a jury, at p. 739, he said: 
“It is enough that they (the jury) have come to a conclusion 
which, on the evidence, is not unreasonable.”

Now upon the evidence as we have it in this case—the con
clusion of the jury (if it can be interpreted us a finding that 
notwithstanding the contributory negligence the accident could 
have been avoided by the exercise of reasonable care) is in my 
opinion an unreasonable conclusion. Having arrived at this 
view the question arises as to whether or not a new trial should 
be directed. To determine this point it is necessary to consider 
Mcl’hee v. E. & A'. R. Co., lti D.L.R. 750, 49 Can. S.C.R. 43. 
It was there held (see headnote) :—

Thai, although tin* Court of Ap|»cnl for British Columbia, under O. ÔS, 
r. 4, of the Supreme Court Rules, 1900, has power to draw inferences of fact 
and to give any judgment and make any order which ought to have been 
made in the trial court, and to make such further or other order as the case in 
ap|N‘ul may require, nevertheless, it should not undertake the functions of a 
jury where it may lx- reasonably open to them to come to more than one con
clusion on the evidence. Therefore, in the circumstances of the present case, 
there should be an order for a new trial to have the issue of vohns decided. 
Taquin v. lieauderk, |1900| A.C. 14S; and Skeate v. Slaters, 30 Times Lit. 290.

(living full consideration to this case, which is, of course, 
binding upon this court, I am clearly of the opinion that it is 
not “ reasonably o|>en to (a jury) come to more than one con
clusion on the evidence,” and that conclusion could only be that, 
owing to the contributory negligence, the accident was inevitable. 
Duff, J., in the McPhee case, at p. 762, said:—

In the Court of Appeal judgment mijht be given for the defendant if the
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court is satisfied that it lias all the evidence before it that could be obtained 
and no reasonable view of that evidence could justify a verdict for the plaintiff.

It has not been suggested at the Bar that other evidence is 
obtainable—therefore the ease is one in which judgment may be 
given for the defendant—and my view is that that is the proper 
judgment to give upon this appeal. .1 ppeal allowed.

--------- McPhillipa, J A.

GRACE v. KUEBLER.
Alberta Supreme Court, Apellate Division, Harvey, C.J., Stuart, Beck and ALTA.

Walsh, JJ. December 16, 1917. —

Subrogation (| V—20)—Mortgage — Assignment — Failure to give 
notice.

Subrogation to the position of a mortgagee will not be ordered where 
the partv seeking the order has been guilt v of negligence in not giving 
notice of the assignment of an agreement of sale of the lands covered by 
the mortgage.

B. C.

C. A.
Jackson

b!c.
Elec. 
R. Co.

Application by plaintiff to lie subrogated, to the right# of a St element, 
mortgagee, who was paid off by the moneys of the plaintiff.
Dismissed.

Harvey, C.J.:—1 concur in the conclusions reached. ■<"■». cj.
Reck, J.:—This case as determined between the plaintiff and b«*,J. 

the defendant is reported 33 D.L.R. 1, the Appellate Division 
affirming the judgment of the Chief Justice and this decision has 
since licen affirmed by the Supreme Court of Canada.

At the conclusion of hi# reasons for judgment the Chief Justice 
said : “In his evidence, the plaintiff stated that some of the money 
advanced by him was to go to pay off some mortgages on the 
land. It appears from the certificate of title that two discharges 
were registered shortly after hi# money was advanced. If the 
title was cleared of these encumbrances by the money advanced 
by the plaintiff it may lie that he is entitled to a lien for the 
amount. The point was not discussed and the evidence is not 
sufficient to determine the fact. I think it advisable, therefore, 
if the plaintiff desires it, that there should lie a reference to the 
master or clerk to determine the facts and upon consideration of 
hi# report the rights of the parties in this regard can lie determined”
(28 D.L.R. 759).

The present application is one by Grace, the plaintiff to be 
subrogated to the rights of Thompson, a mortgagee of the land, 
who was it is said paid off by the moneys of the plaintiff.

The facts, so far as necessary for the purposes of the present



150 Dominion Law Reports. |38 D.L.R.

ALTA. application, arc as follows: John and Arthur Steinbrecker on
S.C. June 27, 1012, made an agreement to sell certain land to W. A.

Grace Kuehler and Carl Brunner. The price was 821,000 payable
. v 84,600 down and the balance in 0 payments of 82,834 or 82,833
----  on September 27, 1913 to 1918. The agreement contained a pro

vision that the purchasers might pay up at any time.
At the date of this agreement, the land was subject to two 

registered mortgages to one Thompson, one for 82,000 and oik 
for 8500.

Just preceding April 5, 1913, it was arranged that Grace 
should lend the Kteinhreckers 820,000. Then an agreement was 
brought alunit by one McMlan, a solicitor practising at Medicine 
Hat, who was a connection of Grace’s, through a firm of solicitors 
at Calgary, Ait ken, Wright & Gilchrist, who were solicitors 
acting for the Steinbreckers. As security for this loan the Stein- 
breckers were to give an assignment of the Kuebler agreement and 
some other similar securities and their promissory note for 827,000. 
It does not appear for what length of time the loan was to run 
The 820,000 was paid by Grace to Ait ken, Wright & Gilchrist 
for the Steinbreckers: but it was known at the time that the land 
comprised in the Kuebler agreement was subject to the two mort
gages already mentioned and it was perfectly understood that 
these mortgages should lie paid off by Aitken, Wright & Gilchrist 
out of the 820,000 (p. 12), and this, in fact, was ultimately done. 
On April 5, 1913, an assignment of the Kuebler agreement was 
made by the Steinbreckers to Grace. It referred by way of recital 
to the agreement and to the fact that there then remained owing 
under it the sum of 817,000 with interest thereon at 0% per annum 
from its date and contained a covenant that that amount with 
interest was owing under it. Kuebler and Brunner were stated to 
Ik* parties to, but did not execute, the assignment. Concurrently 
with the assignment, the Steinbreckers executed a transfer of 
the land to Grace.

On April 8, 1913, Grace filed a caveat in the Land Titles Office 
claiming an interest in the land, “under and by virtue of a transfer 
of the said descril>ed property of date 9th (a mistake for 5th) oi 
April, 1913, from John Steinbrecker and Arthur Steinbrecker 
registered owners, to Arthur M. Grace standing in the register 
in the name of John Steinbrecker and A. Steinbrecker.” He
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appointed the office of Aitken, Wright & Gilchrist, Calgary, as 
the place of service upon him. The caveat was sworn to l>v Gil
christ as his agent.

Sometime in March, 1913, the Steinbreckers had approached 
Kuebler and Brunner with the view of getting from them or through 
them 812,000 or $15,000 in cash either as a payment on the 
purchase price under the agreement or as a loan at a large- rate of 
interest. Kuebler said he would write home (to Switzerland), 
and see what could be done. He wrote with the result that his 
sister Freda Brunner said that she was coming out and $10,500 
was sent out.

After apparently this money had arrived and before definite 
instructions about it had been given, it seems to have been ar
ranged between John Steinbreeker and Kuebler that the money 
which it seems to have been supposed would lx- about $15,000 
should be treated meanwhile as a loan and the following receipt 
was given as representing this transaction:—

Calgary. Alberta. April Itttli. 1913.
HecciviMl from John Steinbreeker titles to the following property: block 

55, block 31 Ladrange. and 50,000 shares of stock in the Watertight Di| per 
Dredge * Mining Co., as collateral for a loan of $15,000 for one year from 
date. When this note has been paid I will return the above security free of 
«•barge. W. A. KvEBLKIt.

The $10,500 having arrived was paid over to John Steinbreeker 
and it was not until after Freda Brunner arrived shortly after
wards that it was settled whether it should l>e by way of loan or 
payment on the purchase money of the land and then the Stein- 
breckers agreed to accept $12,000 in full satisfaction of the balance 
of the purchase price of the land and it was agreed that this amount 
should be made up by the $10,500 in cash and a note at one year 
for $1,500. The $10,500 seems to have been paid on May 14,1913, 
when John Steinbreeker gave Kuebler a letter of that date saying: 
“ In 430 days from date 1 will exchange the farm title for the secur
ity you are now holding, namely, blocks 31 and 55 La (îrange and 
50,000 shares of gold stock." The note for $1,500 seems not to 
have been given until July 5, 1913, when John Steinbreeker gave 
Kuebler and Brunner a receipt for ‘‘$1,500 balance in full of the 
farm they bought from us."

Kuebler and Brunner still hold the securities above mentioned. 
It does not clearly appear whether or not the $1,500 note has been

ALTA.

K.C.

Kuebler.
lierk, J.
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ALTA. pai,|; though I gather that it has lieen paid and that it was pro- 
8.C. duct'd by the defendants at the trial though not marked as an 

(•rack exhibit.
.. The defendants had no knowledge of the plaintiff's claim asi V EBLKK.
----- assignee of the agreement for sale and purchase until the fall of

1913, when they received a demand of payment from the Bank of 
Montreal for the first deferred payment of purchase money under 
the agreement. The defendants did not employ any solicitor to 
look into the title after they had settled with John Steinbrecker 
and were entitled to their transfer and then only after the notice 
from the bank, the two Thompson mortgages having, as 1 have 
said, been paid out of the plaintiff's 820,000. This was done on 
May 2, 1913, in accordance with the distinct understanding exist
ing at the time the money was paid into the hands of Aitken, 
Wright and Gilchrist. Discharges were taken and registered on 
May 5, 1913.

This court, affirmed by the Supreme Court of Canada, decided 
that the defendants were entitled to a transfer of the land from 
the plaintiff; subject to any question of subrogation with respect 
to the two Thompson mortgages.

The doctrine of subrogation is an equitable doctrine adopted 
from the civil law. It is as might Ik* expected to In* found applied 
mainly in courts of equitable jurisdiction though it early earned 
some place in the common law courts especially in connection with 
insurance. See for instance Manon v. Sainsbury (1782), 3 Doug, 
fil, 99 E.H. 538, where a numl)er of more recent cases are noted. 
The l>est available text book appears to Ik* Sheldon on Subroga
tion, 2nd ed. (1893). There is also an extensive note upon the sub
ject in Bouvier's Law Dictionary. The subject is treated under 
the title “Subrogation" in Domats' Civil Law,Part 1,Book III.. 
Tit. 1, s. VI., 1770 et neq. The doctrine being one of civil law is 
dealt with in the Civil (’ode of the Province of Quel>ec and useful 
reference will I>e found in Beauchamp on the Civil Cotie Act, 
1154 el neq. Sheldon's definitions and explanations seem to In
correct and adequate.

Subrogation lias Imh-ii defined as that change by which another person is 
put into the place of a creditor ho that the rights and securities of the creditor 
pass to the |ierson. who by being subrogated to him. enters into his rights. . .

It is a legal fiction, by the force of which an obligation extinguished by a 
payment made by a third |iereon is treated as still sulwisting for the benefit of 
this third person, who is thus substituted to the rights, remedies and seenri 
tk*s of another . . . (s. 27).
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Tliin rvmviiy is allowed only when it does not conflict with the legal or 
rights of the creditor# of the common debtor; and the principle is 

one of e<|iiit\ merely and will be carried out in the exercise of a proper equit
able discretion with due regard to the legal and equitable rights of others.
is. 4).

Where money has been loaned u|m»ii a defective mortgage for the pur|Mwe 
of discharging a prior valid encumbrance and has actually l>ecn so appliwl, 
the mort gage may be subrogated to the rights of the prior encumbrancer 
whom he has thus satisfied, there being intervening encumbrances (g. K).

It is a mode which equity adopts to compel the ultimate discharge of a debt 
by him who in equity and good confidence ought to pay it, and to relieve him 
whom none but the creditor could ask to pay. . . .

The payment of the money due u|xin a debt will operate as a discharge of 
the indebtedness or as subrogating him who pays it to the place of the creditor, 
as may best serve the pur|sises of justice and the just intent of the parties. 
Itut the burden is always on the one who claims this equity to shew that In
is entitled to it (s. II).

Counsel representing the plaintiff Grace and the defendants 
respectively each claim that the equities are in favour of their 
respective clients.

Counsel for Grace says in effect that his client’s money was 
used for the payment of the mortgages for the purpose of clearing 
off the title to the land u|K>n which he was advancing $20,000; 
that though by the former decision he is not protected as to the 
820.000 it is clearly equitable that he should be protected to the 
amount which went in payment of the mortgages; that while he 
could not claim any such equity if the defendant had relied upon 
the fact of the mortgages being discharged, the fact is that they 
did not know even of the mortgages much less of their being 
discharged at the time that they settled the balance of the pur
chase money with the Steinbreckers but acted in gross negligence 
by making final payment to him without having searched the 
title, not merely Indore doing that, but at any time previous ; 
that if they had done so even at that time only (about May 14, 
1913) they would have discovered a caveat shewing that the plain
tiff held a transfer and investigation would have told them the 
full state of affairs, and while seeing that the two mortgages were 
discharged would have learned that it was the plaintiff who had 
paid them and the other circumstances under which they were 
paid. Counsel for the defendants, on the other hand, contend that 
they were under contract to pay to the Steinbreckers the moneys 
they did in fact pay him ; that they had a right to rely upon the 
covenant for title; that if they were negligent the plaintiff was not

989
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only still more negligent in not giving notice to defendants of the 
assignment of the moneys owing on the agreement and payable 
by the defendants to the Steinbreekers. but that default deprive- 
the plaintiff of not only any legal right but also of any equitable 
claim of any sort.

On the whole, 1 think the plaintiff has failed to shew any jin 
right to lie subrogated in respect of the mortgages.

1 would dismiss the application with costs.
Sri a ht and Walsh, JJ., concurred.

.4 indication tlimnissed.

Statement.

CARR v. IMPERIAL OIL Co., Ltd.
Saxknlcluiron Su/utim Court, Setrtand*. ElU'otté ami McKay. JJ.

Save mlur t\, IUI7.
M AHTK.lt AMI HKHV ANT (| V 340) WoNKMKN’h COMPKNMATION—RkI.KAhI

Hkkokk and a me# injihv.
Seel inn I (2) (if the Workmen's (*»iii|N-iisntioii Art (Sunk. St. IUI0-I I 

e. 10 -s to «nitrants entered into Indore injury, by which a workman 
eontrnetn himself out of the Aet. hut not toeonlraets in eettlenient, aftei 
the injury has lireii reoeived.

Appeal from the judgment of the trial judge in an action for 
eonqienaation for injury. Affirmed.

D. A. MeSmn, for
II. Y. MacDonald, K.( for resimndent.
The jutlgment of the court was delivered by 
McKay, J.: The ap|H-llant's counsel urge<l two grounds oi 

appeal herein, namely : I. That the ap|M-llant did not understand 
the nature ami effect of the release given by him to respondent, 
whereby, in consideration of the payment of he relinquished 
all rights to r compensation in res|x*ct to the accident
2. That by virtue of ss. 4 ami It» of the Workmen's ( 'on»|>ensatioii 
Act, said release, even if understood when signed, was void and ol 
no effect.

As to the first ground of ap|»eul, the trial judge finds that tin 
release was fully explained to the plaintiff and that he understood 
it, and there is ample evidence to support such finding. In fact. 
the evidence is much stronger to the effect that plaintiff under
stood the meaning and effect of the release rather than that lie 
did not. In view of such finding and evidence 1 fail to sec how thi> 
court can come to any other conclusion than that plaintiff under
stood the nature and effect of the release.

5

06

^847
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As to the second ground; it is contended that under s. 4 (2), 
of the Workmen's Compensât ion Act, Stats. 1010-11, the release in 
question is void. That subsection reacts as follows:—

(2) Any contract made after the coming into force «if thin Act whereby a 
workman n-hiupiislu-s any right to com|HiiHation from tin- employer for 
INTHonal injury arising out of ami in the miimc of Inn cmployim nt shall for 
the purjiohcH of this Act In» void ami of no vlTccl ; ami any such contract 
existing at the coming into force of this Act shall mil for the purismes of this 
A«t Is- dccmcil to continue after the time at which the workman's contract 
of service would determine if not ice of the determination thereof were given 
at the linn- of the coining into force of this Ad.

1 do not think this suh-xcction is to lx- given the meaning 
contended by appellant. In my opinion it means that any con
tract entered into by a workman, la-fore the injury takes place, 
that he will relinquish any right to compensation the Act
from the employer for |M-rsotutl injury shall lie void and of no 
eiïect. In other words, the workman is prevented from contract
ing himself out of the Art, hut it does not prevent him from making 
a settlement of the rights or roni|M-nsntion that he claims under 
the Act after the injuries are received. The latter half of the sub
section to my mind strongly sup|airts this const met ion. It reads: 
“and any such contract existing at the coming into force of this 
Act, etc." It would only la- a contract whereby a workman re
linquished any right to coiiqa-nsation before the injury was re
ceived that could la- referred to in this part, and it refers to this 
contract as “any such contract"; that is, the same kind of con
tract as is referred to in the first half of the sub-section.

If the construction contended for by the ap|a-llant were correct, 
it would mean that no legally binding settlement of the compensa
tion the workman was entitled to under the Act could la- made 
la-tween the workman and the employer without the judgment 
of the court in an action in court ; ami I do not think the Act ever 
contemplated that.

1 do not think s. hi helps the in the construction lie
contends for s. 4 (2). S. Hi, in my opinion, simply means that no 
deductions are to la- made from the compensation for anything 
that may la- standing against the employee, in tin- way of debts 
or otherwise, except what may have la-en paid to him on account 
of the injury, without an actual settlement in full agnail to by (In
employée, as in this case.

1 am, therefore, of the opinion that tin- trial judge's judgment 
is correct, and this appeal should la- dismissed with costs.

A pjmil ditmiMtil.

SASK.

H. C.

Impemal
Oil

Co. Ltd.

McKay, J.
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Statement.

GARDNER v. HOLMES.

Hriliëk Columbia Court of Ap/xal, Macdonald C.J.A., and Martin, and Me* 
ChiUip*, JJ.A. Nm ember 6, 1917.

Iandloki» and tenant (6 II C —23)—Tenant athvkkkranck.
A Ivtwvv who ÎM hHowimI to occupy the leiuwxl premia*** for a certain 

time after t he lease has liven terminât etl hy not ice, holds under aufTeraiiev. 
and is properly chargeable with rental on a quantum meruit for use and 
occupation.

Appbal hy defendant from judgment of Howay, Co. J. 
Affirmed.

W\ Martin (irijfin, for appellant; Dougla* Armour, for re
spondent.

Macdonald, C.J.A. (dissenting) :—By the tenus of the lease 
the lessor was ui>on the sale of the land permitted to put an end 
to the term on reasonable notice, and if he should do so liefore 
June 1, the lessor was to l>e compensated for his laltour and seed, 
and as his first payment of rent was not payable until Septemlier I. 
lie would, I take it, l>e released from the obligation to pay it. 
If the lessor desired to tenninate the lease after June 1, the lessor 
was to lie permitted to remain and take off his crops. The lease 
is silent as to what if any rent he should pay in such a contingency, 
but the lessee appears to have interpreted his liability by paying 
rent up to October 1, the time at which he was expected to give up 
possession. The notice in fact called upon him to vacate in 30 
days from the time it was given, which was Septemlier 8. The 
tenancy was for 3 years, terminable as aforesaid. The rental was 
$1,000 a year, payable MIX) in September, and $000 on January I 
The 8100 was paid in Septemlier before the notice to quit was 
given.

Strictly shaking, I think when the lessor chose to put an end 
to the tenu liefore the full yearly rental was earned, he could not 
under this lease claim any part of the balance of 80(H).

The lease does not make provision for payment of a propor
tionate part of the rent in case the lessee exercised his option to 
cancel it. By his own voluntary act, therefore, he gave up his 
right to the $000. Hud the lessee vacated within a reasonable 
time after notice, say on or about November 15, when he took off 
the last of his crops—the roots—he could not have lieen called on 
to pay the balance or any portion of the balance of the rent. 
However, this matter has been settled by the act of the lessee 
himself in paying a proportionate part of the rent.

,
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Now, a reasonable time within which to give up possession is 
a question of fact to be decided in the special circumstances of the 
case. We are, however, not confronted with much difficulty here 
because the lessor himself told the lessee that he need not hurry, 
that the purchaser would not want possession for some time to 
come, and that he (the lessee) might stay until that time had ar
rived. The purchaser confirmed this, and therefore there is no 
conflict alwmt it. The conflict arises in this way: the plaintiff 
admits what has been stated al>ove and admits that, in his inter
views with the defendant, he made no mention of rent for this 
period up to the time the purchaser wanted i>ossession, but he 
said: “l expected rent from him.” He did not say to defendant: 
“If you remain on until the purchaser takes jxissession you must 
pay me rent.” He says he had that in mind, but made no mention 
of it to the defendant. In these circumstances he ought to get 
nothing.

Then again in his agreement with the purchaser adjustments 
wen* to be made by the lessor ami purchaser as of October 1. 
Plaintiff has l>ecn paid the full rental value up to that date by the 
defendant. When the sale was finally completed Iwtween the 
lessor ami his purchaser on April 1, following, the adjustments 
were, 1 must assume in the almenre of evidence to the contrary, 
made in accordance with their agreement, namely, as of ( fctolier 1.

In the circumstances, this action ought never to have been 
brought. 1 would therefore allow the appeal.

Martin, J.A., dismissed the appeal.
McPhillips, J.A.:—In my opinion the judgment of Howay, 

Judge of the County Court of New Westminster, is right. The onus 
is upon the appellant to shew that the trial judge arrived at a 
wrong conclusion. Some conflict of evidence occurs but, in my 
opinion as to this, the judge took the proper view, and this view, 
should not 1h* disturl>ed. It is clear that the tenancy under the 
lease ceased on Octoiier 1, 1915, and after that, the ap|>ellant held 
the premises under sufferenee from the respondent, ami the right 
to recover for use and occupation is also clear. See Ht Hier v. 
Sillcox (1850), 19 LJ.Q.H. 295, Lord Campltell, C.J., at p. 290. 
in that case said :—

Then* wi 1 In» no rule in this cast*. The question was whether an action for 
mie ami occupation would lie. the count Iteing on a quantum menu/. We think 
it will, aw the defendant occupied the cottage hv the plaintilT'h penuitwion.

B. C.

C. A.

(iAKUNKR

Holmes.

Macdonald,
CJ.A.

Martin. J A. 

Mr Phillip. I .A.
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B. V. |>l;*intifT was the reversioner. and the defendant, who had married the
daughter of the tenant for life, lived in the cottage with her, and remained

___‘ in |Mwaeiwion of it after her death. Therefore he was not a trespasser, and
Gardner he set up no adverse title to the premises. I’se and occupation may well 

lie without a demise, and this mode of suing is not converting a trespass into 
Holmes. ,m aV| j,m f,,r use and occupation.

MePhiiiipw. j a |t might Ik* said that the action was not properly framed hut 
no question as to this was raised during the argument and as this 
appeal is from the County Court 1 do not feel disposed to give this 
|N>int consideration—possildy in that the amount in dispute is 
small it was thought inadvisable to take any exception upon this 
ground. The trial judge was entitled to allow for use and occu
pation that which was reasonable on a quantum meruit—and this 
he has done. That in arriving at the sum allowed, reference is 
made to the rent previously payable is not any matter of moment 
The appellant contends, however, that upon the particular facts of 
the present case the respondent is disentitled in law to recover 
anything for use and occupation, in that the premises were agreed 
to Ik* sold to one Calhoun, and that the time fixed for completion 
of the sale was October 1, 1915, and that it is from that time 
onwards, viz., until April 1, 1916, that the respondent has been 
allowed for use and occupation the sum of $280. In my opinion, 
it cannot be said that a day was fixed for completion but if I 
should be wrong in this, nevertheless the respondent was entitled 
to recover against the appellant for use and occupation; it was with 
the permission of the respondent in whom was vested the title 
and legal estate that the ap)K*llant occupied the premises ; that the 
respondent might have to account to the vendee cannot avail 
the appellant. Vntil the proper time for completion, rents and 
profits of the premises belong to the vendor, afterwards to the 
purchaser, the vendor being entitled to receive the rents and 
profits though throughout the whole time, i.e., until actual comple
tion; and actual completion did not take place until April 1, I91fi, 
and no rents and profits have been allowed in the judgment under 
appeal beyond that date. (Garrick v. Camden (Earl) (1790), 
2 Cox, 231; CudHon v. Tite (185ft), 1 C.iff. 395, 05 EM 
971 ; Paine v. Metier (1801), 6 Ves. Jun. 349, 352, 31 E.R. 1088; 
Pint s v. Samuel, (19041 1 Ch. 404,408; Munrov. Taylor (1850),8 
Hare51,00,08 K. It., 209 affirmed (1852),3 Mac. & (Ï. 713, 42 E.1L 
434; De Vieme v. be Vieme (1849), 1 Mac. & (i. 330, 340,41 E.H. 
1295; M'Namara v. William* (1801), 0 Ves. Jur. 143,31 K. It. 982:
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Wilton v. Clapham (1819), I Jav. A: W. 80, 87 K.Kt. 289; Hals. ”• •
Lawn of England, vol. 25, par. 029, at p. 871.) If tliv rents and C. A
profits might Ik* said in law upon tin* facts of the present vast*to (i ardnkii 
Ik* the property of the purchaser (Calhoun) it might also lie said ^^
that it was invumhvnt upon the appellant to have the purchaser -----
made a party to the action and plead ami prove a release from M,Ph,l,"*'‘ J v 
liability from the purchaser but this was not done—the purchaser 
iCalhoun) not even lieing called at the trial. Without this it was 
the duty of the rescindent to git in the rents and profits as 
trustee for the purchaser [Wilton v. Clapham, supra; Acland v.
Cuming (1810), 2 Madd. 28, 50 K.H. 245; Earnout [Earl) v. Smith 
11877), 0 Cb.D. 409; 25 Hals. p. 878). However as to the legal 
position as lietween the vendor and purchaser 1 express no opinion 

the purchaser is not a party to the action.
In review of the whole case, notwithstanding the able argument 

of the counsel for the ap|N*llant, there has I wen failure to establish 
that the trial judge has arrived at a wrong conclusion either upon 
I lie facts (Colonial Securities Trust Com/sin g v. Massey, (1890)
I ($.14. 88) or u|miii the law—and in my opinion the decision should 
not be disturbed. 1 would therefore dismiss the appeal.

Apical dismissed.

ROBLIN ?. VANALSTINE. ONT.
Ontario SuftrrHuCourt, Meredith, C.Jami Marian s. Mugei, lltsigin* and 7T77 

Ftrguson, JJ.A. Jane 14, 1917.
Itii.i.s and notes (f V A—III) Knurrs or transferee after m atcritv 

Kqutikm —Renewal.
A note |myuhIv to order, endorseil and «le|sisiied in n hank hy the payee, 

lor collection, is held by the bank in trust for her; if tin- husband obtains 
INwweHHion of the note after maturity and dishonour, lie takes subject to 
the trust, and any renewal obtained by him docs not change the title.

Appeal by defendant in an action for the balance due Statement, 
upon a promissory note made by the defendant payable to the 
order of one W. II. Davis, and endorsed by him.

Il . S. Herrington, K.C., for the ap)>ellant.
XIallarkn, J.A.:—This is an appeal by the defendant MecUn-n. i a. 

from a judgment of the Judge of the County Court of 
the County of Iwnnox and Addington for $281.58, balance due on 
a promissory note of the defendant of the 2ttth June, 1912, for 
$800, payable in three months, to the order of W. H. Davis, 
and endorsed by him.

I his note was a renewal of one for the same amount dated the
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ONT.
S.C.

Houlin
V.

Vanalbtine.

Maoluren, J.A.

6th May, 1912, payable to the order of Hannah E. Davis, one 
month after date, which was endorsed by the payee and placed 
for collection in the Bank of Montreal at Picton, where by its 
tenus it was made payable. Hannah E. Davis died on the 9th 
June, the day the note became «lue. W. H. Davis was her hus
band. He was not examined as a witness. There is no evidence 
as to when or how he obtained possession of the note of the 6th 
May, 1912; but he had it in his |>ossession on the 20th June, 1912, 
when he delivered it to the defendant, on getting from her the 
renewal note now sued upon.

The manager of the Bank of Montreal at Picton was not 
examined as a witness; but a statement was agreed upon, and, 
signed by l>oth counsel, was put in as his evidence: “that the first 
$300 note was deposited with him for collection only, and that, if 
he had collected it, he would have placed the proceeds to the 
credit of Mrs. Hannah E. Davis unless otherwise instructed.”

1 think the only pro|M*r inference from this evidence, under 
the circumstances, is, that the bank held the first note 
up to the date of its maturity in trust for Hannah E. Davis, 
and, after her death on the 9th June, for her estate, in the absence 
of further instructions from her. There is no evidence as to 
when or how W. II. Davis obtained possession of the note ; but, 
as he obtained it only after its maturity and dishonour, he took 
it subject to the same trust, and consequently had only a defective 
title.

His obtaining from the defendant a new note on the 26th 
June would not improve his title or strengthen his ]H>sition. The 
same defence may be set up to a renewal as could have been 
urged against the first note: By les on Bills, 17th ed., p. 104 ; 
Daniel on Negotiable Instruments, 6th ed., sec. 20f>.

The giving up of the original note did not fonn a valid con
sideration for the renewal, as it did not release the defendant 
from her liability to the estate of Hannah E. Davis. It does 
not api>enr that Hannah E. Davis left a will, but she left a son, 
who is still under age, and no administration was taken out to 
her estate. The plaintiff acquired the note only in May, 191 ô. 
nearly three years after its maturity and dishonour, so that he 
does not stand in any 1 letter position than lid W. II. Davis, who, 
so far as appears, never had any right or title either to the original 
note or the renewal.
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In addition it may Ik1 urged that the note now sued upon is, 
in the hands of the plaintiff, subject to the further equity that it 
was obtained bv fraud, inasmuch as he only became the holder 
nearly three years after it, became due and was dishonoured. 
Although W. H. Davis did not endorse the original note, he liecame 
subject, under see. 138* of the Hills of Exchange Act, H.S.t . 
1900, eh. 119, to all the warranties of a transferrer by delivery, 
namely, that the note was what it purported to lie; that he had a 
right to transfer it; and that at the time of the transfer he was not 
aware of any fact which rendered it valueless. It is not shewn 
that he had a right to transfer it, but the contrary appears. In 
view of what is proved, the onus was upon the plaintiff to prove 
that W. H. Davis had a right to transfer the note, ami he did not 
produce Davis as a witness, nor did he offer any other evidence 
to this effect.

In my opinion, the appeal should be ed and the action 
dismissed with costs.

ONT.

- i

Korun

Vanalhtine.

Maclaren, J.A.

As the defendant has l»een released from the payment of the 
renewal note, she is not entitled to receive back the original note. 
It should not be given out except upon the order of a Judge and to 
the party entitled to its possession, presumably to the a* 
trator of the estate of Hannah E. Davis, when such adminis
trator is npix>intcd, and the defendant will not l>e entitled to set 
up this judgment as a defence in any action or proceeding against 
her by a legal holder of the original note.

Meredith, C.J.O., and Hodoins, J.A., agreed with Me- 
LARKS, J.A.

Mauke, J.A. (dissenting): -The plaintiff, as endorsee of W. Ma*ee.j.A. 

li. Davis, sues the defendant, as maker of a promissory note for 
$300. 20th June, 1912, payable three months afterdate,
to W. II. Davis or order. By the writ of summons the plaintiff 
claimed $284.91, being the balance of principal, with interest 
from the date of the note, after giving credit for $75 paid on the

*13s. A transferrer by delivery who negotiates a hill thereby warrant* to 
Ids immediate transferee, being a holder for value,—

(a) that the bill is what it pur|>orts to lx-;
(b) that he ha* a right to transfer it;
(c) that at the time of the transfer he is not aware of any fact which 

renders it valueless.

II -38 0.1..K.

7

4

0^06



Dominion Law Kkimikt*. 138 D.L.R162

ONT.

> e

UoRMN 

\ ANAIXTINK

Mmw. J A.

12th May, 1915. The* leameel trial Judge* in his reasons for 
judgment states that “the defendant admits making the note- 
ami that the amount elaimeel by the plaintiff is unpaid;” and lu- 
ga ve judgment for the full amount, 1284.91. The defendant. 
while elisputing any liability to the plaintiff, now claims that the 
amount is erroneous anel shemlel Ik* reeluced by the amount of 
the* interest up to the 15th May, 1916. Before giving notice* 
of appeal, her solicitor by letter askeel the plaintiff's solicitor to 
consent to such reduction in aceorelance with the onelorsement 
by W. II. Davis which was on the note when the plaintiff 
acquired it. The plaintiff's solicitor refused te» consent. An 
affidavit of the* defendant's solicitor was lile*el anel reael on the- 
appeal, which stated : “ When the plaintiff’s saiel solicitor refused 
tee correct what 1 Udieved te» Ik* an e*rre»r, I, on the* 9th January. 
1917. ordered copies eif the* evidence herein anel caused te» be 
server! a notice e»f appeal, claiming that the* learned trial Judge- 
erre*el in elirecting judgment te» Ik* entereel fen* the* sum e»f $281.91," 
ami that “before the 24th January, 1917, ... I Intel re*- 
<1 nested my agents te» take the* necessary steps to set elow it this 
appeal, anel on the* 26th day of January, 1917, the minutes e»f 
judgment were settled, and then the* plaintiff's solicitor conceelcel 
that 1 was right in my contention as statesl in my le*tter . . .
and cemsenteel that judgment Ik* cnterce 1 for the* amount e-laime-d 
by me to Ik* the true* sum unpaiel upon saiel promissory note* sued 
upon herein.” A consent was signeel by I K»th solicitors, du tee I 
the 26th January, 1917, which reads: "I’pem dise-etvering to-ehr 
that there is a slight clerical erre»r in the* calculation of the* interest 
due* e»n the promissory ne»te* . . . we hereby consent that in
settling minutes of judgment . . . the* amount for which
juelgment be entered be $231.58.”

The elefendant, however, also ap|»ealed upon other ground- 
As set forth in her affielavit which stanels as her pleaeling, she 
alleged: (1) that the* plaintiff had no beneficial interest anel was 
suing purely fe»r the lienefit e»f W. II. Davis, the payee; (2) that 
the note was obtained from her by misrepresentation by W. II. 
Davis; anel (3) was without consideration; (4) that W. II. Davis 
gave no value for the note ; (5) that the note, if transferee 1 at 
all to the plaintiff, was transferred after it Iweame «lue; (6) that 
any indebtedness, if any existing, in res|>ce*t of the considéra-
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tion of this note, was the property of Hannah E. Davis, de
ceased, who died on the 9th June, 1912, intestate, and no adminis
tration to her estate has lx*en granted by any Surrogate Court; 
and (7) that the plaintiff had notice of these facts Indore he 
took the note.

It appears that on the 6th May, 1912, the defendant had. 
for value, made ami delivered to her sister, Hannah K. Davis, 
who was the wife of W. II. Davis, a promissory note for 8300, 
payable one month after date at the Rank of Montreal, Piéton, 
to the order of Hannah E. Davis. The latter endorsed the 
note in blank, and at some time Indore it became due it was 
placed in the Rank of Montreal at Picton for collection. The 
bank-manager was not called as a witness, but a short ami un
satisfactory memorandum of his statement was by consent put 
in as being his evidence. It reads: “that the first $300 note 
was deposited with him for collection only, ami that, if he had 
collected it, he would have placed the procixsls to the credit 
of Mrs. Hannah E. Davis unless otherwise instructed." That 
is all, and it does not appear from whom the bunk received it. 
or upon whose instructions he would have credited Mrs. Davis, 
or by whom he might lie otherwise instructed. It does not 
appear when or how the bank parted with it. It cannot lie pré
sumai that the bank parted with it wrongfully. It must lie 
fairly implied that the bank must have liecn the holder during 
the life of Mrs. Davis. She died on the 9th June, 1912, tin* day 
the note matured. She was in fact ill in Inal at the time the 
nob* was made. She left her husband and one child, Carl, now 
19 years old, surviving her. It does not appear whether she 
left any will, or whether any letters of administration of her 
estate have lieen issued. The only reference to that at the trial 
is the defendant's statement: “1 do not know if Hannah E. 
Davis left a will nor that (sic) any probate or letters of adminis
tration having (sic) been issued in respect to my deceased sister's 
estate.”

The defendant apparently had some notification from the 
Rank of Montreal, for she says, “I have only heard from the 
hank and W. H. Davis alxnit exhibit 6” (the note of the (>th 
May, 1912.) She also says, “1 received notice from W. H. 
Davis that note was in that bank." She admits her sister's

ONT.
8. C. 

Roulis 

Vanamtini.

Me«ee. J.A.
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signature in the endorsement of the note, and she says, “This 
exhibit 0 was placed in the Bank of Montreal for collection.” 
It must, 1 think, lie taken that the note had become payable 
to liearer. It may well lie that Mrs. Davis was still the person 
beneficially entitled; but, so far as appears, her husband or the 
bank may successively have lieen, ami the bank was, the bearer 
of it, even though in trust for her, and not merely the custodian 
of it, but entitled to bring action upon it as the holder.

Then the defendants evidence is: “I gave the last note (ex
hibit 1) to W. H. Davis ... I received note (exhibit 0) 
from W. II. Davis, who told me that the Bank of Montreal 
would sue me unless I paid exhibit G or renewed it. It frightened 
me into giving him the other note, i received nothing from 
XX’. 11. Davis except exhibit (i. I have not received any re
lease from the estate of Hannah K. Davis in regard to my liability 
upon my note exhibit fi . . . I gave first note exhibit ti 
to pay this sum of 1800 . . . Exhibit 1 is a renewal of note 
exhibit ti. He came to me and frightened me into giving this 
note . . . W. H. Davis gave up to me exhibit ti when 1
gave him exhibit 1. This note exhibit ti has been in my posses
sion ever since. I have received no demand from my nephew in 
respect to this note, and I do not expect any, but my solicitor 
told me he might do so."

Her solicitor was called as a witness and said: “I won't soy 
but that I first suggested to the defendant that Carl might come 
on her for payment of this note."

If his wife left a will, XV. H. Davis may well have been exec
utor. If she died intestate, he was the person primé facie en
titled to administration. If he was acting only as executor 
de son tort, he may or may not have paid liabilities of his wife 
which he would lie entitled to set up against moneys received for 
her estate. If he held the note as trustee for her, his trusteeship 
would not lie ended by her death. Her first note produced from 
the defendant's custody has marked upon its face: “Cancelled 
by duplicate note. XV. H. Davis."

XXT. H. Davis does not appear to have pressed for payment 
afterwards until May, 1915. The defendant says, speaking of 
that date: “XX’. II. Davis came to me and asked me to pay the 
note, and I said ‘no,’ and he then asked me to lend him some
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money.” And she goes on to nay that the $75 endorsed on the 
note was not a payment on the note but a loan to him. She 8.C.
says this in the face of the receipt given her at the tune by John r0„ijm
C. Davis, an unde of W. II. Davis, to whom the 875 was paid Vana^t1nk
on the 19th May, 1915; and the learned trial Judge has not lie- ----
lieved her and has fourni against her on the fact. ***"*’,A

Then W. H. Davis endorsed the note to the plaintiff, a rela
tive, who paid him for it the full balance of principal, $225.
W. H. Davis then stipulated with the plaintiff that he was not to 
ask payment of the note for a year, and then paid the plaintiff 
a year’s interest on it, and the plaintiff kept to the arrangement 
The plaintiff, whose evidence the learned trial Judge accepts 
against the defendant's, says that, when in May, 1916, lie did 
apply to the defendant for payment, she complained that when 
she offered to give W. H. Davis $75 he hod agreed not to bother 
her for a time for the balance. So that, according to her own 
story, when the plaintiff became the holder, the tune for payment 
of the money was still current.

No evidence has lieen given on either side as to the actual 
payment of interest, but the note in the plaintiff's hands liears 
this endorsement, signed by W. H. Davis, immediately Iwlow 
the endorsement of the $75 payment: “Interest paid on this 
note to May 15, 1916. W. H. Davis.” It is this interest up 
to the latter date which the plaintiff claims to have l>oen paid, 
and the non-allowance of which apparently led to this appeal.
It would not Ik* too much to assume against her that she had 
not only paid $75 of principal, but the four years' interest as well, 
though the probability is that W. H. Davis was considerate to
wards his sister-in-law and did not ask interest. It also seems 
probable that the objection urged against the plaintiff's title is a 
last effort to gain further time for payment of the debt.

The learned trial Judge finds that the plaintiff took the note 
in good faith ami for valuable consideration, namely, $225, and 
without any notice of any defects, if any, in W. II. Davis's title 
thereto, and that lie had no knowledge or suspicion of any of the 
mutters set up by the defendant in her defence. He also finds 
that the second note was not obtained by misrepresentation or 
dures*, and he says the defendant has failed to establish that 
W. II. Davis was not the holder in due course of either note.
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In this 1 would agree with him. It is dearly a case for consider
ing the onus of proof. On the evidence, the defendant stands 
in no danger of lieing held liable upon the first note. It was 
presented to lier, by the bearer of it, for payment, in a condition 
in which it was payable to bearer, and she paid it to the liearer by 
giving a new note and having it given up to her cancelled. Had 
W. H. Davis sued upon it as bearer, I cannot see that, upon the 
evidence here, the defendant could successfully have resisted pay
ment. Much less could she, upon the same evidence, have 
resisted payment of the second note at his suit. There is, to 
my mind, an entire absence of proof of the untruth of any express 
or implied representation by W. II. Davis. Assuming that the 
plaintiff, taking the note after maturity, takes it, under sec. 70 
of the Bills of Exchange Act, subject to any defect of title affecting 
it at its maturity, there is here? no proof of defect of title in 
W. H. Davis, the payee. Substantially the defence may be 
put upon two grounds—fraud and absence of consideration. 
If fraud were proved, the evidence shews that the defendant 
elected to condone the fraud by paying part and getting an 
extension of time for the balance, to say nothing of payment of 
interest if it was paid, and this with full knowledge of every 
fact which she now firings before the Court.

As to absence of consideration, the first of the two distinct 
points upon which the Vice-Chancellor in In re Overend (Jurney d* 
Co.., Ex p. Swan (18G8), L.H. 6 Eq. 344, atp. 3(»7, rested his decision, 
Is thus stated by him: “That an endorsee or transferee for value 
of a bill of exchange after dishonour, has a right to recover against 
the acceptor, whether the bill was given for value or not, unless 
there lie an equity attached to the bill itself amounting to a 
discharge of it.” Section 70 of the Bills of Exchange Act makes 
the plaintiff* take the note subject to “any defect of title affecting it 
at its maturity,” ard it is noticeable that sec. 56, which declares 
that a holder in due course must be one who has no notice of any 
defect in the title, mentions in particular as defects in title the 
obtaining of the bill by fraud, duress, from fear and unlawful 
means, or for an illegal consideration or a breach of faith or fraud 
in negotiating, but does not mention absence of consideration. 
But, as I do not think there was any proof of absence of considera
tion, it is unnecessary for me to deal with it.
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The decision appealed from was, in my view, right, and the <)NT*
appeal should he dismissed, hut without costs of the appeal S.C.
incurred l»eforc the consent to reduce the amount of the judgment. robl1n

Ferguson, J.A. (dissenting):—This is an appeal by the de- -----
fendant from a judgment pronounced at the trial by Ilis Honour 
Judge Madden, Judge of the County Court of the County of 
Lennox and Addington, whereby he directed judgment to be 
entered for the plaintiff for the sum of 8231.58, as the balance due on 
a promissory note for $300, dated the 20th June, 1912, made by 
the defendant, payable three months after date, to the order of 
W. II. Davis, and endorsed by him.

W. H. Davis held the note till the 12th May, 1915, having 
in the meantime received $75 on account of principal, and he 
then, according to the evidence, endorsed it over to the plaintiff 
in consideration of $225.

The defendant on her examination for discovery admitted 
the making of the note and the non-payment thereof, and the 
plaintiff proved his purchase and the endorsement thereof by 
VV. H. Davis, and thus made out his case.

The defences set up by the affidavit filed with the appear
ance to a specially endorsed writ were: that the note was given 
without consideration; that the consideration for the giving of the 
note had failed; that the note had been obtained by misrepresenta
tion; that the plaintiff was not the holder of the note for value, but 
was a trustee thereof for VV. H. Davis; that VV. H. Davis had 
obtained the note wrongfully from the estate of his wife Hannah 
E. Davis; that, if the plaintiff acquired the note, he did so after 
maturity, and took it subject to equities or defects of title.

The facts in connection with the making of the note sued 
on (exhibit 1) are simple. Hannah E. Davis, wife of VV. H. Davis, 
and the defendant, were sisters. By agreement in writing, dated 
the 2nd May, 1912, the defendant, for valuable consideration, 
agreed with her mother to pay her sister Hannah E. Davis the 
sum of $300; and, pursuant to that agreement, on the 6th May,
1912, made and gave her promissory note for $300 to Hannah E.
Davis, payable at one month after date, at the Bank of Mont
real, Picton. According to the defendant’s evidence, at the time 
the note was given her sister, Hannah E. Davis, was on her
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death-bed, and the note was given to recompense Hannah I:. 
Davis for the maintenance of her mother, who, owing to the ill
ness of Mrs. Davis, was l>cing taken to the house of her other 
daughter, the defendant.

Within thirty days, and therefore before due date, the prom
issory note in some way passed into the hands of the Hank of 
Montreal at Picton.

On the day the note fell due, Hannah E. Davis died, leaving 
her surviving her husband, W. H. Davis, and an infant son, Carl 
Davis. It is not shewn whether or not she left a will, but it is 
shewn that no administration has been granted of her estate. 
Almost immediately after the death of his wife, W. H. Davis sav' 
the defendant, and told her, according to her evidence, that the 
Hank of Montreal would sue her on her note which they held 
unless she paid or gave a renewal; and, as a consequence of this 
statement, on the 26th June, 1912, seventeen days after the due 
date of the note, W. H. Davis delivered to the defendant the 
note in favour of Hannah E. Davis (exhibit 6) duly endorsed by 
Hannah E. Davis, and in exchange therefor received the note 
sued on.

The note being overdue since September, 1912, the defendant 
paid in May, 1915, $75 on account (see exhibit 4), and, according 
to the evidence, which is accepted by the Judge, the holder, Davis, 
agreed to wait for another year on being paid the $75. Davis 
transferred the note to the plaintiff, on condition that he would 
wait for a year before collecting the same. This he did, and now, 
when he endeavours to collect, the defendant’s real defence is, 
not that she does not owe the money, or that she did not get 
consideration for the original note, but that she owes the money 
to the estate of Hannah E. Davis, and that the title of W. H. 
Davis to the note (exhibit 0) was not such as to entitle him to 
give her a release or discharge from liability thereon.

The only evidence in support of this is to l>e found in the 
statement of Mr. Wilson, which by consent of counsel was filed 
as evidence, and which reads as follows: “Mr. A. E. Wilson, 
manager of the Bank of Montreal, Picton, testifies that the first 
$300 note was deposited with him for collection only, and that, 
if he had collected it, he would have placed the proceeds to the 
credit of Mrs. Hannah E. Davis unless otherwise instructed.’’
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And there is a further statement in the defendant’s evidence to 
the effect that, at the time of obtaining the note (exhibit 1), 
W. H. Davis threatened the defendant with suit on the first note 
through the Bank of Montreal, the inference being that the Bank 
of Montreal were then the holders.

It seems to me that these two statements, without more, 
do not displace the plaintiff’s right to recover, in that they do 
not shew that W. H. Davis, at the time he delivered up exhibit G, 
was not the holder thereof or not legally entitled to deliver it.

It is to l>e noticed that Mr. Wilson does not in his statement 
say : (1) that the bank received the note from Hannah E. Davis ; 
(2) that they were trustees for Hannah E. Davis ; (3) that Hannah 
E. Davis was the owner of the note ; (4) that they would have 
had to receive instructions from Hannah E. Davis before credit
ing the proceeds of the note to any one other than Hannah E. 
Davis or delivering the note to any other person. These and the 
reason for the bank parting with the note to Davis are left to 
be inferred, not from a statement of facts, but from a statement 
of Mr. Wilson’s conclusions of law and fact, on facts not stated.

To give effect to the defence, one must infer that W. H. Davis 
did not receive the note (exhibit G) till after maturity, or, if before 
maturity, then only as messenger for his wife; that he had no 
right to deposit the note with the bank or instruct it, except as 
messenger; that the bank was a trustee not only of the proceeds 
but of the note itself exclusively for Hannah E. Davis; that 
the bank, in breach of trust, wrongfully delivered the note (ex
hibit 6) after maturity to W. H. Davis; and that W. H. Davis not 
only wrongfully received the note from the bank after maturity, 
but wrongfully convered it to his own use, and by false pretences 
obtained the note (exhibit 1) sued on from the defendant. The 
presumptions of law are all in favour of rightful acting and 
due observance of the law and against wrongdoing, and this is 
true even as to the conduct of a third party whose conduct comes 
into question collaterally : Ross v. Hunter (1700), 4 T.R. 33.

To my mind, there is not only reasonable doubt sufficient 
to prevent us drawing an inference of wrongdoing, but the sur
rounding facts and circumstances lead to a different result. At 
the time of receiving the note (exhibit 6), Hannah E. Davis was 
so ill that everything points to her inability to have herself taken
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the note (exhibit 6) to the bank. Knowing she was about to 
die, she endorsed the note, and possibly, if not probably, gave 
it to her husband; the real consideration for the note being the 
maintenance and care in his house of his mother-in-law. Thus 

anale-une. W. H. Davis was what possession of the note, endorsed in blank, 
Ferrwon, ja. matie him appear to l»e, i.e., the owner of the note, and it is further 

possible that he deposited the note and instructed the bank, 
subject to his right to change these instructions. So far as the 
evidence shews, the defendant knew, when she signed exhibit 1. 
all she now knows; and, if she made a mistake or was misled, 
she took no steps to protect an innocent bond fuie purchaser such 
as the plaintiff against the consequence of her act. On the con
trary, she, nearly three years after making the note, paid $75 on 
account, and obtained from W. Ii. Davis an extension of time for 
payment. Therefore, in my opinion, this is in any event a case 
where we should apply, in favour of the plaintiff, the familiar 
principle “that whenever one of two innocent persons must 
sutler by the acts of a third person, he who has enabled such third 
person to occasion the loss must sustain it:” Nash v. DeFreeille, 

119001 2 Q.B. 72, at p. 83.
The evidence of Mr. Wilson and Mr. Davis may be obtained, 

and, to arrive at a satisfactory conclusion, should be had.
In my opinion, the onus was on the defence; and, if obliged 

to decide one way or the other on the evidence before us, I would 
dismiss the appeal; but, under the circumstances, I would give the 
defendant the right within ten days to elect to secure the evi
dence of Wilson and Davis or of either of them, and, on such 
election being made, would grant a new trial, making the costs of 
the former trial and of the appeal costs in the cause to the success
ful party. I would direct that the Official Guardian be notified 
of the proceedings, so that he may, if lie sees fit, attend the trial 
to guard the rights of the infant Carl Davis—the Guardian's 
costs also to be in the cause. In default of election, I would 
dismiss the appeal with costs.

Appeal allowed; Macke and Ferguson, JJ.A., dissenting.

ONT.
K.C.
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MILLER MORSE HARDWARE Co. v. SMART.
Saskatchewan Su/wctnc Court, Haul lain, C.J., Neuian'ts, Brown amt 

McKay, JJ. November 24, 1917.
JVDGMKNT (6 III B—205)—CHAK(ilN<; OKIIEK ON SHAKES.

The Ini|M-ri:il Judgments Act (1X3X), 1 & 2 Viet. c. 110, ami ament ling 
Act (1X40). 3 A- 4 Viet. <*. 82, arc in force in Saskatchewan, anil under 
sec. 14 of R.8.8. (1909) c. 52, the court adopts English r. 031, which gives 
a judge ilower to make a charging order on shares of the stock of a com
pany for payment of the amount due on a judgment against a share
holder of the company.

Appeal from an order of Ml wood .1. Varied.
T. 1). Brown, K.( '., for appellant ; F. L. Haxtedo, for respondent. 
The judgment of the court was delivered by 
McKay, .1. : This is an appeal from a chamber order made by 

my brother Klwood, whereby he ordered that the appellant’s 
interest in all shares of stock in the Smart Hardware A: ( ’outtacting 
Co. Ltd. stand charged with the payment of the amount due on 
the rescindent *s judgment herein, being $5,<>71.47 with interest 
thereon at 5r< per annum from November 20, 1915. together with 
costs of the application, such costs to be added to the judgment 
debt ; and further ordered that the respondent, his servants ami 
agents ami every of them be and he is and they are thereby re
strained until further order from selling, transferring or in any 
way dealing with his shares of stock in the Smart Hardware A: 
Contracting Co. Ltd. or any part thereof.

This ord°r was made on an application on behalf of the re
spondent by way of notice of motion to make absolute an order 
niai to the above effect, under marginal No. 631 of the English 
Rules of the Supreme Court.

Counsel for appellant contends that the learned judge had no 
jurisdiction to make the said order or notice of motion under said 
r. 631, on the ground that the Imperial Judgments Act, 1838 
(1 & 2 Viet. c. 110), and the amending Act of 1840 ( 3 A: 4 Viet, 
c. 82) are not in force in this province, ami that the only way 
respondent could obtain a charging order on the shares in question 
is either under our Rule of Court 338, by way of originating 
summons, or ultimately in an action under a writ of summons for 
equitable execution.

When counsel for appellant contends that a charging order 
herein could be made either under r. 338 or in an action for equit
able execution, this is, of course, an admission that our Supreme 
Court—apart from the Imperial Judgments Acts which he says 
are not in force—has jurisdiction to make a charging order in some
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way, and, in my opinion, it thon becomes a matter of procedure 
and practice as to how this may be done.

I have grave doubts, however, whether a charging order upon 
shares in a company can be made either under our r. 338 or in an 
action for equitable execution. It is to be noted that r. 338 is 
restricted to cases where the property to be charged could, under 
the former practice, be rendered available in an action for equitable 
execution, and 1 doubt whether shares in a company could be 
rendered available under the former practice in such an action, 
as they are choses-in-action and were not seiznble under a writ 
of fieri facia*, and, at p. 115 of Maitland’s Lectures in Equity, 
I find the following statement:—

And so again ay to the rights of creditors legal analogies have been pur
sued. ( iradually—but 1 do not think that this goes buck beyond the Restora
tion—it was established that the creditor of a beneficiary might get at the 
equitable estate or interest by means of ft. fa. or rlegil. Having got his writ 
of Ji. fa. or digit he might go into Chancery and there attack the equitable 
rights of his debtor. But the legal analogies were strictly pursued. Before a 
statute of 1838 (1 and 2 Viet. c. 110. s. 12), the judgment creditor had no 
means of getting at stock in which the debtor hud a legal interest, for stock 
could not be seized under a Ji. fa. ; even so he was denied a means of getting at 
stock in which the debtor had a merely equitable interest. So the elegit 
would enable him only to get a moiety of the land in which the debtor had 
an equitable estate.

Also see 5 liais., p. 681, s. 111)4, and Colonial Bank v. Whinney 
(1886), 11 App. Vas. 426 at 439.

But it is unnecessary for me to pursue this question to a con
clusion, as I am of the opinion that r. 338 is not, in any event, 
applicable to the case at bar, and, even if the action referred to 
could be brought, it was unnecessary to do so in this case, owing 
to the conclusion I have arrived at with regard to English r. 631.

But, assuming for the moment that our court has jurisdiction, 
apart from the Imperial Judgments Acts being in force here, and 
that our. r. 338 authorises the making of charging orders on 
shares. This rule reads as follows:—

Where any judgment creditor in an action or u person entitled under a 
> judgment or order as aforesaid alleges that the debtor or |h isoii who is to

pay, is entitled to, or has an interest ir, any property which under the 
former practice could not be sold under legal process, but could be rendered 
available in an action for equitable execution by sale for satisfaction of the 
debt, an originating summons may be issued by the creditor calling upon 
the debtor or person who is to pay, and the truetee or other pernon having 
the legal extatc in the property, or the interest therein of the debtor, or the 
person who is to pay, to show cause why the property or a competent part 
of the said property should not be sold to realise the amount to 1st levied 
under the execution.
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It will he noticed from the above words of this rule in Italic 
that it is dealing with cases where the legal estate is not in the 
debtor, but in a trustee or other person. In the case at bar, how
ever, the legal estate to the shares is in the debtor, and, for this 
reason, 1 do not think the rule is applicable.

There is no other rule in our Rules of Court on this subject, 
and our Judicature Act (R.S.8. (1909), c. 52) does not deal with it.

S. 14 of this Act is ns follows:—
14. The jurisdiction of the Supreme Court shall he exercised so far as re

gards the procedure and practice therein in the manner provided by this Act 
and the rules of court in force in Saskatchewan or in the manner provided by 
rules of court made from time to time under the authority of this Act and 
where no s|>eciul provision is contained in this Act or the said rules it shall be 
exercised as nearly as may he as it was exercised in the Supreme Court of 
Judicature in Kngland as it existed on January 1, 1898.

On referring to the English practice as it existed on January 1, 
1898, we tint! the following rule:—

<131. An order charging stock or shares may he made by any divisional 
court or by any judge, and the proceedings for obtaining such order shall be 
such iis directed, and the effect shall he such as is provided, by the Asia 
1 & 2 Viet. c. 110, ns. 14 and 15, and 3 & 4 Viet. c. 82. s. 1.

It having been admitted, then, that our court has jurisdiction 
to make a charging order in some way, here is the procedure and 
practice to be followed. Our court, by virtue of this s. 14, adopts 
English r. 631, and in my opinion is as effective as if it was set 
out in full in our Rules.

But even if our court has not jurisdiction, apart from the 
Imperial Judgments Acts, 1838 and 1840, 1 have come to the 
conclusion that these Acts are in force in this province, at any 
rate in so far as it is necessary for conferring jurisdiction on our 
Supreme Court for making charging orders.

S. 12 of the North-West Territories Act, R.S.C. 1900, c. 02, 
reads as follows:—

Subject to the provisions of this Act, the laws of Kngland relating to civil 
and criminal matters, as the same existed on July 15, in the year 1870, shall 
be in force in the Territories in so far as the same are applicable to the Terri
tories, and in so far as the same have not been, or are not hereafter, as regards 
the Territories, rejjealed, altered, varied, modified, or affected by any Act of 
the Parliament of the Vnited Kingdom or of the Parliament of Canada, appli
cable to the Territories, or by any ordinance of the Territories.

S. 16 of the Saskatchewan Act, 4 & 5 Edw. VII. c. 42, reads 
as follows :—

All laws and all orders and regulations made thereunder so far us they are 
not inconsistent with anything contained in this Act or as to which this

SAHK.

8.C.
Miller

Hardware
Co

Smart. 

McKay, i.



174 Dominion Law Reports. (38 D.L.K.

SASK.

8. C.

Miller
Morse

Hardware
Co.

8m ART. 

McKay. J.

Ad contains no provision intended ns a substitute therefor, and all courts of 
civil and criminal jurisdiction . . . existing immediately liefore the com
ing into force of this Act in the Territory, hereby established as the Province 
of Saskatchewan, shall continue in the said province as if this Act . . . 
had not been passed.

It is contended by counsel for appellant that these Imperial 
Judgments Acts are local and do not apply to this province, because 
they refer to judgments entered up in any of the Superior Courts 
at \\ estminster and to stock or shares of or in any public company 
in England. That these Acts art- local is true in it sense, but when 
courts have considered what laws of England are applicable to a 
province under the above-quoted section, the word “applicable" 
where it first occurs therein has been interpreted to mean “suit
able” or “properly adapted to the condition of the country ” 
and not “intended to apply to.” Brand v. Griffin, 1 A.L.1L 510; 
Fraser v. Kirkpatrick, 5 W.L.R. 287.

For the above reasons, I think that the Imperial Judgments 
Acts, 1 & 2 Viet. c. 110, ss. 14 & 15 and 3 & 4 Viet. c. 82, s. 1, are 
applicable to this province and in force here. And, as already 
stated, as we have no rule applicable to the case under consider
ation, by virtue of s. 11 of the Judicature Act we adopt English 
r. 031. This Rule being in force here, it was not necessary to 
bring an action by writ of summons, even if respondent had the 
right to do so. Respondent may follow either remedy : Anglo- 
Italian Bank v. Davie# (1878), 0 Ch i). 275.

It was urged that this court in Weidman v. McClary Mfg.Co., 
33 D.L.R. 072, 10 8.L.R. 142, decided that these Acts under 
consideration were not in force in the province. Rut I do not 
think that case so decides. The only questions under considera
tion in that case, so far as these Acts are concerned, were judg
ments and writs of execution against lands, and it is to be noticed 
that the portions of the ordinances referred to as repealing these 
Acts were ordinances dealing with executions. The question as to 
whether those portions of these Acts dealing with charging orders 
were in force or not did not arise in that case, and was not con
sidered.

It was also urged that, the application being final, affidavits on 
information and belief could not be used. One of the affidavits 
used, however, swears to admissions by the appellant that he is 
owner of the shares in question, and I think this is sufficient.
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With regard to the objection that the order is bad because it 
purports to charge all the defendant's interests in all shares of 
stock in the company, ami does not !y descril>e the shares,
I do mit think this objection can he sustained. It must be borne 
in mind that the material Indore us shews that there are only 
three members of the y and that the appellant holds
practically all of the stock. Although I think the better practice 
would be to more describe the shares to be charged,
yet I think, under the circumstances of this case, when the order 
charges all interests of the defendant in all shares inthecompany, 
that is sufficiently definite.

With regard to the objection that the amount for which the 
shares are charged is vague and indefinite and includes an un
specified amount of costs, I think the unspecified amount of costs 
is the only matter that requires any consideration, the balance 
of the order, as to the for which the shares are charged,
in my opinion is definite and appears to strictly follow the Knglish 
practice, stating, as it does, the amount of the judgment with 
interest.

With regard to the costs, the Lnglish practice at present appears 
to be to allow a > sum, namely L'2 12s. (id. ; this is so stated
at p. 823 Annual Practice 1917, as follows:—

In K.H.l). it ha* not, until recently, heen the practice to give the plaintiff 
(•«wIk of a charging order. Now, however, a fixed amount of f'J 12s. (id. is 
ordered hy the order absolute to he added to the ictit d< lit.

But, as far as 1 can ascertain, no costs for charging orders were 
allowed up to the first of January, 1898. See Seton on Judgments, 
5th ed., p. 423-430, referred to in Ann. Pr. 1897 at p. 809, where 
forms of charging orders do not provide for costs.

In any event, even if costs were allowable, 1 do not think the 
form in which they are allowed- namely, “costs of this applica
tion”—is sufficient, as the decisions are to the effect that a charg
ing order cannot In* obtained except in respect of an ascertained 
sum. Widgery v. Tipper, 6 Ch.D. 304. But I do not think the 
inclusion of such costs is fatal to the order; I think it is a subject 
for amendment, and the order appealed from should be varied by 
striking out that portion allowing costs of the application.

Having come to the conclusion that r. 031 is in force here, the 
application to obtain a charging order under said rule is by notice 
of motion by virtue of our r. 589.
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For the above reasons, I come to the conclusion that the judge 
had jurisdiction to make the order charging the shares and the 
appeal should be dismissed, subject to the amendment of the order 
as above stated, but without costs to either party as each has 
succeeded in part, the respondent in the main question and the 
appellant as to the costs of the application. Order varied.

CARR v. BERG.
British Columbia Cowl of Appeal, Macdonald, C.J.A., and (iallihr 

and MeChillipx, JJ.A. November 6, 1917.

Contracts (§ Il D -150)—Subject-matter not in esse.
When;, from tin1 nature of a written contract, it appear» that the par

ties knew when it w >> made that it could not be fulfilled unless some par
ticular thing specified therein continued to exist, the contract is not to 
he construed as positive, but iis subject to an implied condition that the 
parties shall be excused if such existence ceases; and if that principle 
holds good where the thing has never existed, the situation of the par
ties, all the surrounding circumstances and the reason of the thing must 
be considered in construing the contract.

Appeal by defendant from judgment of Morrison, J. 
Affirmed.

11. S. Wood, for appellant; E. 11. Iioss, for respondent. 
Macdonald, C.J.A.: 1 think the contract must be taken to 

be wholly comprised in the letter of June 5, and the telegram of 
June 9, which read together arc interpreted by the parties in 
their admission of facts filed at the trial, and cannot be added to 
<>]• varied by evidence of statements made by the parties in the 
negotiations leading up to the agreement.

The appellant's case rests on the applicability to the facts of 
I iis case of the principles adopted in Taylor v. Calducll (1893), 

3 B. & S. 820. His counsel argued that because the notes which 
were to be given to the plaintiff were not in existence when the 
contract was made, and had not materialized in substantial 
amount thereafter so as to permit of fulfilment of the defendant’s 
contract, the plaintiff has no legal cause of complaint.

Now, assuming that the doctrine aforesaid is applicable to a 
contract of the character of the one in question here, the situation 
of the parties, and all the other pertinent circumstances surround
ing it must be examined, as well as the tenus of the contract 
itself in order to determine its meaning.

Shortly stated, the contract is that the defendant will secure 
$50,000 of fanners’ hail insurance notes not then in existence,
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hut to he secured by Anderson & Sheppard, u firm of insurance 
brokers, in the course of their season’s business just then com
mencing, and hand them over to the plaintiff for collection on 
terms of remuneration therefor set out in the contract, in con
sideration of the plaintiff surrendering his agency for the writing 
of policies of the H. B. Insurance Co. against damage to crops by 
hail. Defendant admits that he did not secure the notes, and 
the defence is that they never came into existence, and that 
therefore he is exonerated from performance of his contract to 
procure the notes.

Now, in this case, 1 think it cannot be said that the coming 
into existence of the notes, or the existence of 50,000 of such 
notes on the date at which they were to be taken over from 
Anderson & Sheppard by defendant, and <leiiverni to plaintiff 
was “the foundation of what was to be done" to use the words of 
Blackburn, J., in Taylor v. Caldwell, .supra, ami I base this con
clusion on the conduct of the parties and on the peculiar circum
stances in which the agreement was made. The termination of 
the agency was the foundation of what was to he done. Let ire 
apply to this case the test put by Lord Watson in Dahl v. Nelson 
> 1H81), 0 App. Cas. 38, at 59:—

The meaning of the contract must Ik> taken to he . . . that v hieli the 
parties as fair and reasonable men would presumably have agreed upon il 
having such p-.fusibility in view they had made express provision as to their 
several rights and liabilities in the event of its occurrence.

The plaintiff was being pressed by his superior officer, the 
defendant, for his resignation as agent of the company of which 
the defendant was general manager at a time when plaintiff had 
incurred expense and done much preliminary work of organiza
tion, and was well assured of a profitable season’s insurance 
business from which he expected, 1 think with good reason, to 
make a profit of at least $7,000. Owing to war prices of grains, 
an exceptionally good business in this class of insurance was 
expected. Neither party had reason to doubt that the notes 
would be forthcoming when the time to take them over should 
have arrived.

The agreement between the defendant and Anderson & 
Sheppard, as well as the one in question here, was dictated by 
defendant in the presence of Anderson <k Sheppard and no sug
gestion was made of the possibility of failure to procure the
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___• requisite notes. Had such a suggestion been made I am con- 
< '■ A. vinevd the plaintifT would have insisted on an express guarantee.
CA,i,* The arrangement was not of his seeking, but was a concession
V on his part to the defendant, and 1 cannot conceive in the eircum- 

stances that plaintiff, or anyone else in his situation, would 
c.j a. consent to take the risk of failure, on the part of those who were 

pressing the transaction upon him, to procure that which was 
to be plaintiff's sole consideration for the relinquishment of a 
valuable business, nor can 1 think that the defendant, if he were 
a fair and reasonable man, which his subsequent conduct leads 
me to doubt, would have taken any other view than that lie 
should guarantee that the notes should be forthcoming.

Lord Esher, M.R., in Hamlyn v. Wood, [181)1] 2 Q.B. 488, 
at 41)1, quotes with approval a passage from the judgment of 
Bowen, L.J., in The Moorcock (1881)), 14 1\1). 04:-

An implied warranty, nr. as it is called a covenant in law as distinguished 
from an express contract, or express warranty, really is in all cases founded on 
the presumed intention of the parties and upon reason.

Defendant's agreement with Anderson & Sheppard, dictated 
by himself, was illusory and not enforceable as he himself in 
effect declared. No consideration for the so-called option is 
disclosed. Moreover, it is not an option to purchase $50,000 
worth of notes, but to purchase “not to exceed” 50,000 of the 
notes. The same unusual and futile phrase is used in the defend
ant's agreement with the plaintiff. The telegram 
to the plaintiff 3 days thereafter asking plaintiff to wire his 
resignation “without any claim by me (the plaintiff) for remunera
tion" while defendant had already in his possession the plaintiff’s 
resignation, gives ground for the suspicion that defendant wanted, 
for a dishonest purpose, this second document, dated later than 
the agreement, and which, if read in connection with the agree
ment, could be interpreted to mean the relinquishment of all 
claims for remuneration stipulated for in the agreement. This 
aroused plaintiff's suspicions of trickery on defendant’s part, 
and the conduct of Anderson in trying to withhold from the 
plaintiff a copy of Anderson’s agreement with the defendant 
contributed to this suspicion, and plaintiff then for the first time 
consulted his solicitor, when the significance of the phrase “not to 
exceed 50,000” was pointed out to him, resulting in his telegram 
to defendant of June 9, in which he said that the letter of résigna-

330^8528
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tion was “not to he use<l by you except on understanding that 
you agree to buy 50,000 wortli of hail notes mentioned in our C. A.
recent agreement in writing.” The resignation was used, and ^AKR
hence the written agreement must be taken with this meaning: 
indeed, this was not denied in argument. ----

When the time for performance arrived,defendant's attitude Mc‘jTld’ 
is best indicated by his letters. It will be noticed that there is 
in said letters no suggestion of the defence set up in this action.
On the contrary, the implication is that Anderson & Sheppard 
had the notes but would collect them themselves.

Now, Anderson & Sheppard were the general agents for the 
Province of Saskatchewan of the H. B. Insurance Co., the com
pany of which defendant was general manager. What then 
are the inferences to be drawn from the facts and circumstances 
above outlined. I would infer, as the learned judge has inferred, 
that the plaintiff was giving up his agency in return for a thing 
certain, and not for a contingency, and that the defendant meant 
him to so understand the transaction. Crediting the defendant 
with honesty of purpose, and assuming that the parties thought 
of the possibility that the notes might not be available when the 
time for performance by defendant had arrived, can it be pre
sumed that the defendant as a fair ami reasonable man would 
have said: “You must take the risk, not 1?" On the contrary, 
would he not have said: “You are entering into this transaction 
at my request and in furtherance of my purpose. 1 will take the 
risk: I will give you an express guarantee.” If the latter be 
what a fair and reasonable man would have said, then, assuming 
that Taylur v. Caldwell (18G3), 3 B. & S. 82b, is applicable, the 
warranty must be implied.

If, on the other hand, Taylor v. Caldwell is not applicable to 
the facts of this case, then it is not necessary to rely on warranty: 
there has been a breach of contract.

In my opinion the appeal should be dismissed.
(lALLiiiER, J.A.:—I agree in the reasons for judgment of the oaiuher.j.A. 

Chief Justice.
McPhillips, J.A. (dissenting):—In my opinion, the appeal McPhuupe,ja. 

should succeed, even if there was a right of action and it could 
be said that there was an enforceable contract, and one the 
breach whereof would entitle damages being allowed, the damages
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could not be assessed upon a higher basis ; then the failure on the 
part of the appellant to acquire and hand over to the plaintiff 
for collection notes in amount $10,935.34, which would reduce 
the damages as allowed by the trial judge roughly speaking to 
81,000.

The contract sued upon and for the breach whereof damages 
have been allowed at $5,500 reads as follows:—
A. II. Carr, Calgary. Calgary, Alta., June 5th, 1915.

In accordance with our discussion I now confirm the proposition that I 
will arrange the purchase of not to exceed fifty thousand ($50,000) dollars of 
hail notes from Anderson & Sheppard Co., Ltd., at whereby the said notes are 
purchased by me at a discount of 45' ,' and I agree to give you one-half of the 
profits for the collection of same plus 5‘ i of the face value of notes purchased 
provided a sufficient amount shall have been collected by you on or before 
March 1st, 1919, to reimburse me for the amount paid Anderson & Sheppard 
Co., Ltd., and the said 5r, shall be the first amount to lie deducted from the 
profits following.

In the event of the I liaison Bay Insurance Co. continuing the hail business 
in Alberta, this letter shall be of no effect.—Charles K. Berg.

The agreement the appellant had with the Anderson & Shep
pard Co., Ltd., was in the following ternis:—

Calgary. Alta., June 6th. 1915.
Preliminary memorandum made between C. 1C. Berg and the Anderson & 

Sheppard Co., Ltd., w hereby C. E. Berg shall have the option to take up not 
to exceed $50,000 in hail notes contracted by Anderson & Sheppard Co.,Ltd., 
in the Province of Alberta on the following terms: On the face value of such 
an amount as may be taken C. E. Berg shall pay to Anderson A Sheppard Co., 
Ltd., 1 he sum of 56Ç, of the face value at their office in Moose Jaw on or before 
the date of settlement specified in their agreement with their principals, pay
ment of any sum the notes shall be profierly endorsed and handed over. It 
is understood that the payment of the commission to the local agents not to 
exceed It)', shall be paid by the purchaser of the notes.

Charles E. Berg.
The Anderson & Sheppard Co., Ltd.—H. E. Anderson.

The indefiniteness of the contractual obligation is at once 
apparent. The alleged consideration for the agreement as between 
the appellant and the respondent was the resignation of the 
respondent of his general agency for Alberta of the Hail Insurance 
Department of the Hudson Ray Insurance Co. (a company of 
which the appellant had control), and the waiver of all claims 
to underwriting in connection with the hail insurance business 
in the Province of Alberta. Later it is claimed that the indefinite
ness of the agreement was rectified by the terms in which the 
respondent forwarded his resignation—same being in the following 
terms—certain admissions were made for the purposes of the 
trial and admissions 7 and 8 read as follows:—
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7. The plaintiff in reply to the defendant's telegram dated the 9th June, 
191?». telegraphed the defendant his resignation as requested and telegraphed 
to the defendant at the same time as follows : “I am wiring you separately my 
resignation as requested by you in night lettergram of eighth instant same not 
to be used by you except on understanding that you agree to buy at least 
fifty thousand dollars worth of hail notes mentioned in our recent agreement 
in writing.”

After having received this telegram the defendant used the resignation of 
the plaintiff.

8. That the defendant did not purchase nor deliver to the plaintiff the said 
*00.000 worth of promissory notes, or any notes for collection or at all.

The contention throughout would appear to have been that 
notes to the amount of 850,000 should have been delivered by 
the appellant to the respondent and the breach of contract was 
their non-delivery. There is no evidence whatever, nor was 
any point made that notes to any lesser amount were not delivered 
or that they would have been accepted if tendered, the sub
mission of the respondent being that the contract called un
qualifiedly for notes to the amount of $50,000. It would appear 
that at the time the agreement was entered into, notes to the 
amount of $1,138 only were held by the Anderson & Sheppard 
Co., Ltd., viz: on June 5, 1915, and that the total amount of 
notes received by the Anderson & Sheppard Co., Ltd., during the 
year 1915, and up to October 1, 1915, was $23,729.22, and the 
farmers making the notes were entitled to a discount of 25% if 
they paid their notes before August 1, 1915, and advantage was 
taken of this, so that on August 1, 1915, there remained out
standing and unpaid in the hands of the Anderson & Sheppard 
Co., Ltd., notes to the amount of $10,935.34 only.

Now it is clear that $50,000 of notes never came into existence 
and there was impossibility to acquire any such amount of notes. 
The respondent was fully aware of the situation of matters and 
the methods of business and it must be imputed to him that it 
was a risk which he undertook, i.e., the possibility that no notes 
would be forthcoming. It is true, notes to the extent of $10,935.34 
would appear to have been in existence ami capable of being 
acquired by the appellant, and there is some evidence that the 
Anderson & Sheppard Company, Ltd., refused to transfer them 
to the appellant. However, this might not he saitl to be a matter 
which would concern the respondent, if it could In* said that the 
contract as between the appellant and the respondent was an 
enforceable one. As I have already pointed out, the contention

B. C .
C. A.

Berg.

MePhillipe, J A



182 Dominion Law Kevorth. (38 D.L.R.

of the respondent is that the contract called for the delivery by 
C. A. the appellant to the respondent of at least $50,000 of notes, and
Carr there has never been any relaxation of that contention, and no
Berg willingness on the part of the respondent to, at any time, accept
-— less than $50,000 of notes, and that is the way the matter is

presented at the Bar, that is, that the contract was for the delivery 
of notes to the amount of $50,000 and that the failure to deliver 
them constitutes the breach of contract and that the damages 
as allowed by the trial judge upon that basis should Ik* approved 
and this appeal dismissed. I am unable with great respect to 
accept the view of the trial judge. In my opinion, the contract 
Ijecame impossible of performance (in the whole,i.e.,to the extent 
of notes to the amount of $50,000, whatever might be said to the 
extent of $10,935.34—an amount however and the assessment of 
damages—though on such a basis is not acceptable as 1 under
stand it to the respondent) the principle of law as defined in 
Taylor v. Caldwell, 3 B. k S. 820-840, is conclusive upon tIn- 
point.

Taylor v. ('aidwell has been much considered, and has been 
followed and applied in the following cases: Appleby v. Myers 
(1807), L.R. 2 (\P. 051; Howell v. Coupland (1876), 1 Q.B.D. 
258; Nickoll v. Ashton, [1900] 2 Q.B. 298, [1901] 2 K.B. 120; 
Krell v. Henry, [1903] 2 K.B. 740; Chandler v. Webster, [1904]
1 K.B. 493; Blakeley v. Muller, 88 L.T. 90; Herne Bay Steamboat 
Co. v. Hutton, [1903] 2 K.B. 083; Re Hull and Lady Meux's Arbi
tration, [1905] 1 K.B. 588; Crimsdick v. Sweetman, [1909] 2 K.B. 
740. The judgment of Quain, J., in Howell v. Coupland (1874), 
L.R. 9 Q.B. 402, at 400, well explains the law applicable to tin- 
present case.

The principle to be applied in the present case is dealt with 
by Collins, M.R., in Chandler v. Webster, [1904] 1 K.B. 493, at 
499. (Also see Topping v. Marling, 15 B.C.R. .52.)

What was in contemplation by the parties was the coining 
into existence of notes to the amount of $50,000, a contemplation 
perhaps reasonable, still possible of non-realization, and the 
contract is without a warranty that notes to that extent should 
lie delivered, such being the situation it is clear that there has 
been no breach of contract which entitles damages being awarded 
for the non-delivery of notes to the amount of $50,000. Roelu v.
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Johnson, 29 D.L.H. 329, 53 (’an. 8.C.R. 18, is an authority whivh 
is conclusive in the present cast-.

The assessment of damages for the non-delivery of notes to 
the amount of $50,000 upon the basis that that was the con
tractual obligation in my opinion cannot stand.

But 1 am of the opinion in this case that damages may rightly 
be assessed upon the basis of default in delivery of $10,935.31 
of notes and that there be a reference to assess the damages 
or if consented to the damages be fixed at $1,000.

A />pea I dis m is sod.

PATTERSON v. CAT ADIAN PACIFIC R. Co. ALTA.
Alhcrla Supreme Court, Appellate Division, llarvcy, C.J.. Stuart. Hick ami

Walsh, JJ.A. December IS, 1917. *.C.

Conspiracy (§ III A—10)—To injure one in employment—Overt act.
A person cannot conspire with others to induce himself to reduce the 

salary of an employee, and thereby injure the reputation of such em
ployee. A conspiracy to be actionable must he followed by an overt 
act in furtherance thereof.

Appeal from the Master at Calgary. Reversed. Htatemen
./. E. Varley, for respondent; S. B. Woods, K.C., for appellant.
Harvey, C.J.:—Owing to the amendment to r. 255, the lUney.c 

decision of this Division upon a prior appeal reported in 33 D.L.H.
136, 10 A.L.H. 408, does not now stand in the way of the present 
application of the defendants for the dismissal of the action.

The cases of the defendant company and the individual 
defendants are quite different and distinct. The claim against 
the company is for damages (1) for wrongful dismissal and (2) 
for conspiracy. The application is only in respect of the latter 
and in my opinion should be granted. The claim is that the 
company conspired with others to ruin the plaintiff’s reputation 
and to induce itself to reduce his salary and to dismiss him.

The particulars of the conspiracy furnished which stand 
now as pleadings suggest nothing in the way of ruining the plain
tiff’s reputation other than through the reduction of his salary 
and his dismissal. The case then resolves itself into a charge 
against a person of conspiring with others to induce himself to 
do something, which in my opinion is too absurd for consideration.
There is no suggestion of any legal authority for such a position 
and I can conceive of none. I would allow the defendant com
pany’s appeal with costs and dismiss the action as far as it rests
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ALTA. on conspiracy and give it the costs of the application before the
S.C. master in the cause in any event.

Pattkkkox In my opinion, tin* statement of claim alleges a perfectly

( IL Ca
good cause of action against the individual defendants, but when 
the particulars are read with it, it seems to lose all its vitality.

Haney. C.J. A bare conspiracy needs some act of the conspirators to make a 
good cause of action. The particulars of acts alleged do not, in 
my opinion, when taken all together, furnish any ground for 
inferring a conspiracy among any or all of the defendants, and tin- 
facts and circumstances detailed in the particulars which are not 
acts of any of the defendants do not appear to me to carry tin- 
case any further. The most they suggest is that some, or all, of 
the defendants desired to have an end put to the plaintiff’s 
employment by tin- defendant company and that things wen- 
done by some of them, individually, but not in concert, to render 
his position unpleasant. The particulars allege that he was in 
fact dismissed by one of the defendants and that such dismissal 
was confirmed by another, and these two are the men towards 
whom, almost exclusively, the alleged particulars point. Why 
either one should conspire with anyone else to accomplish what 
he could do himself is hard to see, and, in this respect, the case 
seems to be in much the same position as that of the defendant 
company.

In my opinion, if a jury were to find for the plaintiff upon 
his proving all the allegations of his particulars in support of his 
statement of claim, and upon the case now’ set up he would not 
be entitled to prove any more, I would consider that the verdict 
should be set aside on the ground that they furnished no legal 
evidence of such conspiracy or from which it could be reasonably 
inferred.

But for the amendment of the rule, however, these defendants 
would, in my opinion, not have been aide to succeed here by 
reason of the former decision which I would have felt bound to 
follow. 1 think, therefore, they should be held liable to pay 
the costs of the plaintiff both here and before the master. Tin- 
fact that the statement of claim has been amended since the 
former decision does not appear to me to affect the case. The 
amendment in no way changes the case as against these de
fendants; it simply includes another defendant.
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1 would, therefore, allow this appeal and dismiss the action 
as against them. They should have the general costs of the 
action but should pay the plaintiff the costs of the appeal and of 
the application below.

Stuart, J.:—There is no doubt that a corporation may be 
liable for a tort just the game as an individual, and no doubt it 
may be guilty of the tort which consists in conspiring with others 
to do some wrong to an individual. For the moment I need not 
he more specific.

A corporation must necessarily act through an agent. An 
individual may act through an agent. A corporation, if it commits 
a tort, must act through an agent. An individual natural person 
may commit a tort through an agent.

But I see no reason why, because the corporation must neces
sarily act through an agent, the conditions of its liability should be 
different from those required where it is alleged that an individual 
has in fact committed a tort through his agent.

Then if an individual, A., has a servant in his employment 
can he be guilty of joining in a conspiracy with, say in the first 
instance, third parties, to induce himself, the employer, to dismiss 
wrongfully the employee? The proposition seems to me to be 
too absurd to need argument to refute it. If the employer, A., 
does wrongfully dismiss his employee he is liable of course in 
damages. Could he possibly be liable for any greater damages, 
even if it were conceivable that he had been conspiring with others 
to induce himself to make the wrongful dismissal? Surely not. 
In a civil action for conspiracy the result must have been achieved 
to the damage of the complainant " " e liability arises. When 
the employer has wrongfully dismissed the employee he is liable 
in damages and I confess 1 cannot see how any other or greater 
liability can be fastened upon him by alleging that he conspired 
with others to induce himself to do the illegal act. I am simply 
restating the absurdity.

Then let us take the next step. The individual, A., has an 
agent with power on his behalf to dismiss employees. Surely 
that furnishes no means of removing the absurdity of charging A. 
with a conspiracy to induce himself to make a wrongful dismissal. 
1 he fact that he may do the act of dismissal through an agent 
van make no difference. It is himself who is to be “induced,”
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not his authorized agent. He can at once direct his agent to 
dismiss and the agent's act is his, and if it is wrongful lu-, the 
principal, is liable.

If the employer is a corporation and so must necessariln act 
through an agent in making the wrongful dismissal there can 
of course lie no specific direction by the principal to the agent, 
except of course if the most superior general agent should give 
a subordinate one a power of dismissal. But in such circum
stances the above described absurdity still continues.

Then the next step is taken by enquiring whether, if an in
dividual person, an employer, has an agent with power of dis
missal and also has a number of other employees, he can be 
charged with conspiracy with some of these employees to induce 
himself to dismiss wrongfully another employee, acting through 
the agent. This is also absurd on the face of it.

Then, if he is alleged to have taken no part in it himself, 
but, if merely some of his employees are charged with conspiring 
to induce him to dismiss wrongfully, can he, simply because some 
of his agents and employees may have so conspired, be charged 
with the conspiracy himself on the principle of respondeat superior! 
The absurdity continues.

Then what is the difference between the case where tin- 
employer is a natural person, even admitting, for the sake of 
argument, that he is capable of joining personally in such :i 
scheme with some of his employees, which is really not the case, 
but does not in fact do so, and the case where the employer is a 
corporation incapable of doing so at all? 1 can see none.

All I have said savours a little, it seems to me, of mediaeval 
scholastic logic, but when one has to explain why a proposition 
is absurd it is perhaps difficult to avoid something of the kind.

I think no legal cause of action for conspiracy is disclosed 
as against the company.

With regard to the individual defendants my view is that a 
good cause of action is disclosed in the statement of claim. It is 
alleged in substance that the individual defendants wrongfully 
conspired together to induce the company to dismiss the plaintiff 
from his employ and did in pursuance of such conspiracy succeed 
in having the plaintiff wrongfully dismissed. This I think 
alleged a good cause of action at law. 1 think the mere fact 
that the individual defendants were fellow employees of the
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company makes no difference ; that is to say, it does not make it 
impossible that they could he guilty of the wrong alleged. The 
evidence of course might shew that every act that they did was 
done in the ordinary course of their employment but it would 
still Ik* open to the plaintiff, 1 think, to contend that the proper 
inference of fact to be drawn from the facts and acts proven is 
that a conspiracy had been formed. He might fail in inducing 
the court to draw that inference but that is another matter. I 
think the individual employees could not be heard to say, “These 
were not our acts at all. They were our master's acts and as he 
could not be guilty of conspiracy therefore we, his employees, 
cannot lie either.” A servant is always personally liable for his 
tort although his master may be also.

But particulars were ordered of the facts and circumstances 
upon which the plaintiff relies and which he intends to give in 
evidence as showing the existence of conspiracy. The plaintiff 
filed a long statement of particulars in pursuance of this order 
and it is now argued that no inference of the existence of a con
spiracy could reasonably l>c made from these facts even if proven 
and that therefore no good cause of action is alleged. 1 cannot 
accede to this contention. It confuses two essentially distinct 
things, viz., the allegation of a good cause of action and the proof 
of it. It is said, “if those are all the facts and circumstances 
you can prove then you will necessarily fail to make out a case 
and the court should stop you now.” This assumes that the 
plaintiff will not be allowed to prove anything more than is 
alleged on the particulars. And this contention means
that upon examination for diseovery the plaintiff could not ask 
one defendant the question, “ Did you ever have a conversation, 
Mr. . . . , another defendant, in which it was arranged
that you would work together to get him dismissed"?; ami this 
merely because the plaintiff has not in his particulars alleged 
that on a certain day at a certain place such a conversation had 
taken place, when, of course, he could not be expected to be able 
to make any such specific allegation in his particulars because he 
could know nothing about it. He should, according to the 
contention made, have imagined a time and place and conversation 
and then allege them in his particulars. But surely that was not 
demanded or expected and, if done, it would perhaps have been
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thv subject of animadversion. Yet if he got, on examination 
for discovery, an affirmative answer to the suggested question, 
which is, of course, conceivably possible from a truthful witness, 
he would have practically established his ease.

I do not think the order for particulars was intended to re
quire the plaintiff to allege particular facts not within his present 
knowledge but which he would have a right, as a matter of evi
dence, to discover by means of examination on discovery. These 
would be within the defendant’s knowledge already ; they knew 
perfectly well what facts they would have to reveal upon dis
covery and needed no order for particulars in regard to them. 
I think the order was not intended to cover these and did not 
exclude them from proof at trial. The plaintiff’s general allega
tion of conspiracy, that is, of a general agreement, was in my 
view sufficient to support such an examination for discovery and 
I think therefore that we ought not at this stage to declare 
that he has not evidence enough in his psosession to prove his 
case even if that were a satisfactory principle to adopt on such an 
application as this, which I very much doubt.

1 think, therefore, the appeal should lie allowed with costs 
in favor of the company and their application should be granted 
with costs. The appeal of the individual defendants should be 
dismissed with costs.

1 would allow the company their costs because, I think, aside 
from the recent amendment, the result should have been the same. 
There was no even reasonable cause of action alleged against 
them, and as we are deciding what the master should have decided,
I think the words used in the previous judgment in appeal ought 
not to have influenced the result.

I4:< k, J.:—This is an appeal from an order of Master (Marry 
dismissing separate applications by the two sets of defendants, 
the Canadian Pacific R. Co. and a number of individuals for an 
order striking out the whole, or certain amending portions, of the 
amended statement of claim and of the particulars delivered 
on the ground that they disclose no reasonable cause of action 
and tend to prejudice, embarrass and delay the fair trial of this 
action. An appeal which came before Ives, J., was referred to 
us.

A similar application was made by the individual defendants
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some time ago and, coming liefore the Appellate Division, was 
refused. (Patterson v. C.P.K. Co., 33 D.L.R. 136.)

That decision was based on the ground that where an applica
tion is made under r. 255 to strike out a pleading on the ground 
that it discloses no reasonable ground of claim or defence, the 
court can only exercise its power when the question is beyond 
doubt. There seems to he some confusion in the reference to 
the numlier of the rule in the report of that decision, 10 A.L.K. 
408,11917] 1 W.W.tt. 1154.

Since that decision and since the argument of the present 
appeal, r. 255 has been amended by striking out the word 
“reasonable” and thus it now enables the court to decide finally 
on a summary application under that rule whether a good cause 
of action or answer is disclosed on the face of the pleading either 
before the delivery of the next pleading or after it whether or 
not the question is thereby raised as an objection in point of 
law—a course which under our practice does not prejudice the 
parties, as under the Knglish practice it might, because with us 
there are no greater restrictions upon the right of appeal from a 
decision upon such an application than from a decision upon an 
objection in point of law raised upon the pleadings. The amend
ing rule l>eing one of procedure becomes applicable to the present 
appeal and we are therefore now called upon to decide whether 
as against the defendant company or as against the individual 
defendants the statement of claim supplemented by the partic
ulars delivered by the plaintiff pursuant to order discloses a good 
cause of action.

1 epitomize the amended statement of claim:—1. (Pars. 1, 2, 
3 A 4). The plaintiff was in the employment of the defendant 
company as accountant for 7 years next preceding April 11, 
1916; for about 2 years preceding September 1. 1914, at a salary 
of .$1,800 a year, payable monthly, for the calendar month 
on the 15th of the following month; but on September 1, 1914, 
his salary was reduced to $1,200 a year. 2. (Par. 5). In or 
about August, 1913, the plaintiff was called upon by the president 
of the defendant company to make certain reports regarding the 
financial conditions of the staff of the defendant company in the 
Department of Natural Resources of the company at Calgary 
for the purpose of ascertaining whether or not an audit of the
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company's hooks was desirable and necessary and, as a result of 
such report, and of the audit, which afterwards was made, several 
of the company’s officials in the office at Calgary were discharged 
for irregularities. 3. (Par. 0). The said irregularities were 
participated in by the defendants and each of them—the in
dividual defendants being Ogden, a vice-president, Dennis, 
assistant to the president and head of the Natural Resources 
Department at Calgary, Lethbridge, chief accountant of the 
Natural Resources Department, and Mileson, accountant and 
assistant to the chief accountant, and from and after the audit, 
which took place in August, September and October, 1913, the 
individual defendants with the intent to protect themselves 
from the discovery and report of irregularities and improper and 
unlawful dealings with the defendant company's property and 
moneys and with the knowledge of the said report by the plaintiff, 
did wrongfully and unlawfully and maliciously conspire and 
combine together with each other and with the defendant cum pan ij 
(amendment), and with other persons unknown to the plaintiff to 
ruin the reputation of the plaintiff in his occupation as an account
ant and to reduce his standing upon the staff of the defendant 
company and to induce the plaintiff’s dismissal from the employ
ment of the defendant company and, in pursuance of such com
bination, and such conspiracy, did succeed in having the plaintiff's 
salary in September, 1914, reduced from $1,800 to $1,200 per 
annum, and on or about April 11, 1910, in having the plaintiff 
unlawfully and without justification or excuse discharged from 
the employ of the defendant company and without proper legal 
notice, thereby causing damage to the plaintiff. 4. (Par. 6a- 
amendment). The defendant company, after the inception of 
the said conspiracy by the individual defendants, and with 
knowledge of the same, did wrongfully and unlawfully and 
maliciously conspire with the individual defendants and with 
other persons unknown to ruin the reputation of the plaintiff as 
an accountant and did abet and assist the individual defendants 
in carrying out their conspiracy by wrongfully reducing the 
plaintiff’s salary and by* wrongfully dismissing the plaintiff and 
at the solicitation and request of the individual defendants. 
5. (Par. 7). The defendant company on or about April 11, 
1916, dismissed the plaintiff from their employment without
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justification and excuse and without proper legal notice or wages
in lieu of notice. 8. V.

The plaintiff claims large* damages against all the defendants Pattbmon 
including the defendant company and against them $1,000 for (jANl pv. 
wrongful dismissal. R. Co.

In substance the plaintiff charges, on the part of the individual Berk, j.
defendants, a conspiracy to ruin the reputation of the plaintiff 
in his occupation as an accountant, to reduce his standing on the 
staff of the defendant company and to bring about his dismissal 
and on the part of the defendant company that, after the in
ception of the conspiracy, the company concurred in it and in 
pursuance of it wrongfully discharged the plaintiff. For the 
purposes of this application, all allegations of fact must, of course, 
be assumed to l>e true. It must, therefore, be taken to lie a fact 
that the company wrongfully dismissed the plaintiff, i.e., either 
without cause or without notice or wages in lieu of notice. That, 
of course, as a single and distinct cause of action against the 
company separated entirely from ayy other allegations, makes a 
complete cause of action; and it appears to Ik- settled that, in 
respect of that cause of action alone, the damages must be confined 
to the monetary loss arising directly from the lo<s of employment, 
and that the motive for a breach of contract (except a breach of 
promise of marriage), must not be allowed to affect the amount 
of the damages. May ne on Damages, 8th cd. 49; Ft ( 'ye. 1 Ft.

1 leave, for the present, the allegation of conspiracy on the 
part of the company in order to deal first with the cause of action 
alleged against the individual defendants.

It is well settled by well-known decisions that “a breach of 
contract is in itself a legal wrong.” Allen v. Flood, [1898] A.C. 
at 96; that “a violation of a legal right committed knowingly is 
a cause of action, and it is a violation of a legal right to interfere 
with contractual relations recognized by law', if there be no suffi
cient justification for the interference." Quinn v. Leathern, [1901] 
A.C. 495, 510; and that “the intentional procurement of a viola
tion of individual rights, contractual or other, assuming always 
that there is no just cause for it, gives a cause of action.” Mogul 
Stcuniship Co. v. McGregor, 23 Q.B.D. 598, 014. See South Wales 
Miners’ Federation v. Glamorgan Coal Co., [1905] A.C. 239; 
Aational Phonograph Co. v. Edison-Bell C. V. Co., [1908] 1 Ch.
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___ 335; Copeland-Chatterson Co. v. Business Systems, 13 O.W.R.
S. C. 259, 1211 ; Gibbins v. Metcalfe, 15 Man. L.R. 560.

Patterson The statement of claim, therefore, clearly alleges a good 
Can Pac paU8€ act*on ,ls against the individual defendants.

R. Co. The notice of motion on the part of the individual defendants 
Hwk.j. was “for an order that the statement of claim and particulars 

filed pursuant to order he struck out on the ground that the 
statement of claim and particulars disclose a reasonable cause 
of action” against the individual defendants.

The argument on the part of the individual defendants i> 
based not alone upon the words of the statement of claim but 
also upon the particulars as interpretative and definitive of it

The statement of claim, as originally tiled, was amended 
after the case had been before this court by way of appeal from 
an order of Hyndman, J., and in consequence of the decision 
given thereon March 9, 1917, reported 34 D.L.R. 720.

The substantial amendments were two : the allegation in 
par. 0 of a conspiracy by the individual defendants with tin 
defendant company, and the insertion of par. 6a. The claims for 
damages were extended.

By order of June 27, 1916, while the statement of claim re
mained unamended, on the application of all the defendant- 
the plaintiff was ordered to give particulars:—(a) of the several 
officials of the defendant company referred t o in par. 5 of the state
ment of claim who were discharged and their occupations in the 
service of the defendant company and of the irregularities referred 
to in the same paragraph; (b). Of the irregularities referred to 
in par. 6 and of the extent to which and the manner in which the 
defendants severally participated in these irregularities; (c). Of 
the report referred to in par. 5, specifying whether the same wa
in writing, and, if so, setting forth the documents in which the 
same was contained, and if not in writing, specifying to whom 
the same was made and the words in which the same was made, 
(d). Of the facts and circumstances upon which the plaintiff 
relies and which he intends to give in evidence as shewing that 
the defendants did wrongfully and unlawfully and maliciously 
conspire to ruin the reputation of the plaintiff and to reduce his 
standing upon the staff of the defendant company, and to induce 
and procure the plaintiff’s dismissal as alleged in par. 6; (e). < H
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the manner in which and of the extent to which the defendants 
severally participated in the irregularities referred to in par. 5; 
(f). Of the irregularities and improper and unlawful dealings 
with the company's property and moneys referred to in the Gtli 
paragraph and of the manner in which and the extent to which 
the defendants severally participated in the irregularities ami 
improper and unlawful dealings with the defendant company's 
property and moneys.

There was no provision in this order expressly limiting the 
plaintiff's proof at trial to the particulars to he delivered.

Very lengthy particulars were delivered pursuant to this order.
The statement of claim having been amended, further partic

ulars were ordered, apparently only on the application of the 
defendant company, though the individual defendants were 
represented on the application and both sets of defendants 
approved of the form of the order April 17, 1917.

Particulars were ordered to be given:—(a). Of the times when 
it (the defendant company) took part in the conspiracy alleged; 
(b). Of the persons by whom the conspiracy was carried on 
on its behalf; (c). Of the particular occasions, upon which each 
of the persons referred to acted in connection with the conspiracy; 
(d). Of the acts done by each person in pursuance of the con
spiracy on each such occasion.

Very full particulars were also given in pursuance of this 
order which contains an order that the plaintiff “be at liberty 
at thç trial to give evidence only on such facts as may be set out 
in such particulars, unless upon further order he is permitted 
to deliver additional particulars."

I have now reached the point where 1 can conveniently take 
up the argument of counsel for the individual defendants.

1. They take substantially four points : There arc two grounds 
only upon which a person who procures the act of another can 
be made* legally responsible for its consequences. In the first 
place, he will incur liability if he knowingly and for his own ends 
induces that other person to commit an actionable wrong. In 
the second place, when the act induced is in the immediate right 
of the actor and is therefore not wrongful as far as he is concerned, 
and it may be to the detriment of a third person, and in that case

ALTA.

8. C.
Patterson

Can. Pac. 
R. Co.

Heck.J.

13—38 D.L.R.



194 Dominion Law Reports. (38 D.L.R.

ALTA.

8. C.

Patterson

Can Pag. 
R. Co.
Beck, J.

the inducer may be held liable if he can be shewn to have pro
cured his object by the use of illegal means directed against tin- 
third party.

The question of motive is not to be considered in determining 
liability.

In the case at bar, the averments of the plaintiff are that 
the personal defendants conspired with the defendant company 
to induce the defendant company to reduce the plaintiff's salary 
and to dismiss him from the employment of the defendant com
pany. It was within the right of the defendant company to do 
the acts complained of and consequently was not wrongful as 
far as it was concerned. In order therefore to render the defend
ant company liable for anything beyond a breach of its contract 
with the plaintiff, the plaintiff must aver and prove that the 
action of the defendant company in inducing itself to reduce the 
salary of the plaintiff and to dismiss him, was an illegal act. 
Thus, merely to state the proposition is to answer it.

I think this argument faulty inasmuch as it cannot be said 
that it was within the right of the defendant company to do the 
acts complained of, namely, to dismiss the plaintiff' without 
cause or without notice or wages in lieu of notice.

2. The plaintiff further avers that the defendant company, 
after the inception of the conspiracy with which the personal 
defendants are charged, had a knowledge thereof and had wrong
fully and unlawfully and maliciously conspired with the personal 
defendants and with other persons unknown to ruin the reputation 
of the plaintiff as an accountant and did aid and abet and assist 
the personal defendants by wrongfully reducing the salary of tin 
plaintiff and by wrongfully dismissing the plaintiff from the 
service under the circumstances set forth in the statement of 
claim and at the solicitation and request of the personal de
fendants.

This averment is nothing more or less than a statement that 
the personal defendants were successful conspirators. If tin* 
defendant company was within its rights in reducing the salary 
of the plaintiff and in dismissing him they did not commit an 
actionable wrong, neither did they bring about the unlawful act 
by illegal means.

This argument is defective for the same reason as the first.
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3. It is submitted that the particulars do not support the 
averment contained in par. (i of the statement of claim. S. C.

The particulars specially referable to par. fi are those given Pattkmon 
under clauses (d) of the two orders for particulars. They cover (jANr*pAr 
a good many pages of the appeal book. Reading them, it seems R. Co.
to me to be impossible to say that if all these facts and circum
stances stated were proved the allegations contained in the 
statement of claim of a conspiracy to procure the dismissal of 
the plaintiff on the part of the defendants Dennis, Lethbridge 
and Mileson would not lx* established. As to the defendant 
Ogden, I should say otherwise, ruder the system of pleading 
introduced under the Judicature Act, however, particulars are 
treated as a part of the pleadings, that is, as the rule says “a 
further and better statement of the claim or defence or further 
and better particulars of any matters stated in any pleading.” 
It has been held that particulars are a part of a pleading within 
the meaning of Knglish O. 25, r. 4, which corresponds with our 
r. 255 under which the application now before us is made. Datey 
v. Bentinck, [ISOliJ 1 Q.B. 185. 1 think, however, that a distinc
tion must be made between particulars of the “material facts” 
stated generally in the statement of claim as “the facts on which 
the party pleading relics for his claim” and which the first rule 
of pleading compels him to stab* and particulars of “the evidence 
by which they are to be proved,” which by the same rule he is 
expressly prohibited from stating, and that there is no authority 
by which the party pleading can be limited in the evidence on 
his behalf by particulars ordered under the rule under which 
these particulars were ordered; and that where particulars of 
evidence have been ordered and given those particulars must be 
interpreted not as exclusive but only as indicating the general 
line that it is proposed the evidence shall take, leaving t he pleader 
lull liberty to elaborate and extend the evidence on that general 
line both by examinations for discovery before trial and by the 
examination of witnesses and the production of documents at 
the trial which almost of necessity would go beyond the partic
ulars in bringing out additional facts and especially surrounding 
circumstances but, perhaps more important still, indicate the 
proper inferences to be drawn. So that it seems that the present 
appeal ought to be dealt with as if only the first mentioned kind 
of particulars were embodied in the statement of claim.
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On the statement of claim including such particulars 1 would 
ti.C. hold that a good cause of action is alleged as against all tin 

Pattkkson defendants including Ogden.
Can Pac ^ corporation is only liable for the torts of its servant if

It. Co. the servant committed the tort while in the course of his employ- 
Heck, j. ment and within the apparent scope of his authority.

If the actions of the personal defendants are the actions of 
the company, there was no conspiracy. If they were not the 
actions of the company, there was no conspiracy on the part of 
the company.

It is submitted, having regard to the correspondence set 
out in the particulars, that it is apparent that the acts of the 
defendants were the acts of the company, and accepted as such 
by its president. No other construction is consistent with the 
allegations made by the plaintiff and the continuance of tin- 
personal defendants in the service of the company. If this 
contention is correct, it is obvious that there was no conspiracy 
but merely a termination by the company of the contract with 
the plaintiff, which conferred upon him the rights incident to the 
termination of such a contract and none other.

The first proposition upon which this argument is bused is 
ambiguously stated. In Lloyd v. (trace, [1912] A.C. 716, it was 
settled that a principal is liable for the fraud of his agent acting 
within the scope of his authority whether the fraud is committed 
for the benefit of the principal or for the benefit of the agent, 
and the reasoning of the judges shews that the rule is not confined 
to cases of fraud but to torts generally. The hypothesis “if tin- 
actions of the personal defendants are the actions of the company " 
is contrary to what appears to be the fact, for it could not be 
presumed—but rather the contrary—that the individual defend
ants as a laxly or as individuals, in view of their respective posi
tions, except perhaps in the case of Ogden and Dennis, had the 
right to dismiss the plaintiff and it in fact appears that such 
matters required the approval of the president. The fact that 
the president acted upon the reports or recommendations of the 
individuals, cannot, in any way that occurs to me, either prevent 
their conduct from being or becoming or having been a con- 

• spiracy, if otherwise it would be such, or sanctify it by way of 
ratification. It is immaterial for a consideration of this argument
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to discuss the question whether the allegations disclosing con
spiracy on the part of the company or whether in the circum
stances the company could possibly In* a party to the conspiracy. 
In my opinion, therefore, a good cause of action is disclosed as 
against all the individual defendant -.

I think that there can be little doubt that a company can, 
speaking generally, be a party to a conspiracy; and that in design
ing and carrying out the conspiracy the company must necessarily 
act through its servants and that the company in such a case 
would be bound by the acts of its servants if done within the 
actual or apparent scope of their employment, though solely 
for their own benefit and not for the benefit of the company. 
1 see no reason why, if all the directors of a company, desiring 
to injure a third person, conspired together to do so, under such 
circumstances as would render them liable as individuals for 
conspiracy when the design was put into effect, the company of 
which they were directors should not also be liable if the directors 
met and as a Hoard passed a resolution to effectuate the con
spiracy. A difficulty arises, however, it seems to me, when 
the third person is an employee of the company and the object 
of the conspiracy is, or its purpose would be effected by, a wrongful 
dismissal of the employee. 1 think, that in such a case a charge 
of conspiracy on the part of the company would not lie at all, if 
for no other reason than because no damages would be recover
able against the company as exemplary, punitive or vindicative 
damages by reason of the motive for dismissal but the damages 
would be limited to the actual pecuniary loss suffered by the 
employee arising solely from the bare fact of dismissal.

In my opinion, therefore, the statement of claim and partic
ulars disclose no cause of action against the company, except 
one for wrongful dismissal.

In my opinion, therefore, the defendant company is entitled 
to an order striking out the charges of conspiracy on the part 
of the company and all allegations founded thereon in accordance 
with the company’s notice of appeal.

As the rule stood when the master made the order appealed 
from, 1 am inclined to think he took the correct view and therefore 
I think that as the appellant company succeed by reason of the 
change of the rule they should pay their share of the costs of the
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appeal and of the proceedings below, but as my brother judges 
take a different view, 1 concur with them in this respect, ami in 
my brother Stuart's disposition of the costs relative to the 
individual defendants.

Walsh, J., concurred with Stvart, J.

McDougall v. riordan.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and 

McHhillips, JJ.A. Novemlur 6, 1917.

Brokers (§ 1—2)—Or stocks—Margin—Rules of stock exchange.
An order to purchase shares “subject to the rules and regulations of 

the Montreal Stock Exchange” im|M>rts into the contract the custom or 
usage of brokers on that Exchange, and if it is a usage thereof to buy 
shares on another Exchange if necessary to fill an order, such a purchase 
is valid ; a broker of such other Exchange buying to fill such an order is 
an agent of the original broker, not a principal.

Appeal by defendant from judgment of Macdonald, ,1. 
Affirmed.

IV. Ii. A. Ritchie, K.C., for appellant.
Douglas Armour, for respondent.
Macdonald, C.J.:—I woukl dismiss the appeal. Much 

stress was laid in the argument on the words in the bought and 
sold notes “ * ' ct to the rules and regulations of the Montreal
Stock Exchange.” The appellant's counsel contended that be
cause the shares were not purchased by the brokers on that 
exchange, but on the New York Stock Exchange, the contract 
between the parties was not carried out. I think the words 
above quoted help the respondents in this case. I think 
they are wide enough to introduce into the contract the customs 
or usages of brokers operating on the Montreal Exchange. 1 
think there is ample evidence that the transaction in question was 
carried out in accordance with those customs and usages, and in 
perfect good faith on the part of the respondents, and I think the 
fair inference to be drawn from the evidence is that the res
pondents were in a position to deliver to appellants share certifi
cates for the numlier of shares bought at any time on demand.

It is difficult to distinguish this case from Clarke v. Baillie, 
45 Can. S.C.R. 50, (Mi, except that there the customer was given 
her shares when she paid for them, while here they were never paid 
for, but were sold by the respondents in default of margin. But 
it seems to me that this is a distinction without a difference—

20
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in each case the shares were forthcoming when required. In the 
one they were taken by the customer, in the other they were 
rightly sold and the proceeds credited to the customer.

Martin, J.A., dismissed the appeal.
McPniLLfPS, J.A.:—This action was brought by the respon

dents, brokers in Montreal, for an indebtedness due to them in re
spect of a purchase on behalf of the appellant of 100 shares in the 
Canadian Pacific R. Co. The instructions went to the brokers 
by telegram of date December 26, 1913, and the purchase was 
made at $208.50 per share. Later oil telegraphic instructions 
of date July 28, 1914, the shares were sold on July 29, 1914, at 
$191 per share. It is an admitted fact that the appellant was 
speculating in purchasing the shares, i.e., “on margin." The 
defence is that the respondent* did not carry out the mandate of 
the ap|>ellaiit and that the purchase made, which was a purchase 
in New York, was not in accordance with that mandate which was 
to purchase on margin subject to the rules and regulations of the 
Montreal Stock Exchange. The purchase was carried out through 
brokers in New York, agents of the respondents, and the con
tention was that this was not compliance with the mandate. 
Further, that as the shares were later pledged by the New York 
agents that there was conversion of the shares, and that at no 
time was there ability upon the part of the respondents to deliver 
the shares if called upon by the appellant. All of these questions 
are questions of fact and 1 am in complete agreement with the 
trial judge upon his findings of fact and consider that the con
clusions he arrived at upon the facts of the present case are within 
the ratio decidendi of Connel v. Securities Holding Co., 38 ('an. 
8.C.R. 601, and Clarke v. Baillie, 45 Can. 8.C.R. 50, ami the 
defences set up are met and displaced by these cases. The 
contract was executed—the action was not one for rescission— 
in any case, being executed, taking all the facts and circumstances 
into consideration, no possible case for rescission was established 
and no fraud was proved nor any damages flowing from the 
purchase of the shares in the manner in which they were pur
chased. The market throughout the whole time was a falling 
market and the sale as we have seen was upon instructions re
ceived.

The learned counsel for the appellant in his very able argu-
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ment relied greatly upon the case of Johnson v. K ear ley,
2 0. 514. That case though was with deference decided upon 
the point that the contract was made not through the London 
brokers as agents but was made with them as principals. In tin- 
present case the New York brokers undoubtedly were acting as 
the agents of the respondents. Johnson v. K carle y was distin
guished in the ease of Aston v. Kelsey, 11913] it K.B. 314, it then- 
being held “that in the true view of the facts the London ami 
Glasgow brokers had acted as brokers and not principals and tin- 
plaintiff had acted in accordance with his mandate and therefore 
the plaintiff was entitled to recover.” This case well supports tin- 
judgment of the learned trial judge in the- present case. In 
Forget v. Baxter, [1000] A.C. 407, being a case of purchase and 
sale of shares by stockbrokers on instructions of a client, Sir 
Henry Strong delivering the judgment of their Lordships said, 
at p. 474 :—

The onus was upon the appellants to prove, first, a mandate from tin- 
respondent to art for him in the several transactions which they claim to have 
carried out on his behalf, and secondly, the due execution of that mandate. 
It appears to their Lordships that they have discharged this onus.

In my opinion in the present case the respondents “have 
discharged this onus.” Further language of Sir Henry Strong 
at p. 478 is apposite and pertinent to matters argued at the 
Bar in the present ease.

The evidence as adduced at the trial supports a finding that 
under the rules and regulations of the Montreal Stock Exchange 
the purchase of the shares in New York and the contract as 
carried out was permissible.

It has not been established that the judgment of the court 
below is wrong ( )n the contrary, in my opinion, the judgment is 
absolutely right and is supportable both on the facts and the law.
1 would dismiss the appeal. Appeal dismissed.

4
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ELLIOTT v. WINNIPEG ELECTRIC R. Co.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Haggart, and Fullerton, JJ.

December 10, 1917.
Highways (§ IV A—145)—Nuisance—Snow and ice.

Where statutory powers have been conferred in respect of a public 
highway, the efficient exercise of these powers in accordance with the 
provisions of the statute does not create a nuisance for which damages 
can be recovered.

Appeal from a judgment of Metcalfe, J., in an action for 
damages for injuries sustained while boarding a street car. Re
versed.

D. //. Laird, K.C., and R. I). Guy, for appellant.
B. L. Deacon, for respondent.
Howell, C.J.M., concurs in judgment of the Court.
Perdue, J.A.:—The plaintiff while approaching a standing 

car of the defendants, for the purpose of entering it, slipped and 
fell on a sloping bank of snow and sustained severe injury. The 
car had stopped and the rear doors had been opened for the pur
pose of admitting passengers, but the plaintiff, as she admits, 
had not touched the ear or arrived near enough to put her foot 
upon the step. She claims in this action that the accident was 
caused by the negligence of the defendants. The acts of negli
gence alleged by her in the statement of claim are as follows:— 

(a). Allowing the snow to accumulate on the side of the truck ami thus 
leaving an incline on*which the plaintiff had to cross when boarding the de
fendant's car. (6) By throwing the snow from between the track along the 
side of track and leaving the same there thus forming an incline, whereby 
automobiles and other vehicles passing over the street compressed the said 
snow into ice whereby it became unsafe for the plaintiff and other persons 
hoarding the defendant's cars, (c) In inviting the plaintiff and other persons 
to hoard the defendant company’s cars in an unsafe place. (#/) In not having 
a safe ami proper place for the plaintiff tuid other persons to board the defend
ant company's cars at the intersection of Portage Ave. and Balmoral St. at the 
time and under the circumstances herein set out. (<) In not removing the 
snow from the place where the plaintiff and other persons were invited to board 
the defendant company’s cars at or near the intersection of Port age Ave. and 
Balmoral St. (/) In not having any definite place at the intersection of Portage 
Ave. and Balmoral St. for the plaintiff and public to board its cars, (g) In 
the car not stopping at its proper place at the intersection of Portage Ave. 
and Balmoral St., thus causing the plaintiff to walk on the incline formed by 
the snow being thrown from the centre of the track to the side of same. (A) 
In not removing the snow and ice from each side of the track for the space of 
IX inches on the outside of the track. (») In not removing the snow thrown 
from the centre of the track to the street from the street and in leaving the 
street in an unsafe and slippery condition, whereby the plaintiff was about to 
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board the defendant's cars, (j) In leaving a slip|>ery and unsafe place for 
the plaintiff and others to get on the defendant’s ears on or about the inter
section of Portage Ave. and Balmoral St.

The trial judge refused to submit questions to the jury although 
requested by defendant’s counsel to do so. A general verdict 
for $4,000 damages was returned by the jury. We have no means 
of knowing upon what act or acts of negligence the verdict was 
based.

In considering this case it is necessary in the first place to re
view the powers, duties and obligations of the defendants in so fat 
as they affect the plaintiff's claim. The defendants were incorpor
ated by an Act of the Legislature of Manitoba in 1802, being 
55 Viet. c. 50. The company was given full powers to construct 
and operate a double or single track railway upon the streets or 
highways of the City of Winnipeg, the then town of St. Boniface 
and certain rural municipalities, by such motive power as might 
be authorized by the council of the city, town or municipality. 
In addition to these powers the company was authorized by the 
Act to exercise all powers set forth in by-law No. 543 of the City 
of Winnipeg and the contract thereunder (s. 9). This by-law 543 
was set out in schedule A to the Act. By s. 34 of the Act it is 
declared that by-law 543 of the City of Winnipeg is validated and 
confirmed in all respects as if the by-law had been enacted by the 
legislature of the province. By 58 & 59 Viet. c. 54, s. 2, the by-law 
was again confirmed and validated. The by-law gives and grants 
to the company (subject to the rights of another company which 
no longer exists) power to construct and operate double and single 
track railways on the streets of the City of Winnipeg by electric 
power and to carry passengers. Full provision is made as to the 
location and manner of construction of such railway, subject to 
the approval of the city engineer. The provision contained in 
sub-clause (/) of clause 3 of the by-law deals with the main question 
raised in this case. It is as follows:—

(J) The said applicants shall at all limes keep so much of the streets occu
pied by the said line of railway as may lie between the rails of every track and 
between the lines of .every double track and for the space of 18 inches on the 
outside of every track cleared of snow, ice and other obstructions and shall 
cause the snow, ice and other obstructions to be removed as speedily as pos
sible. the snow and ice to be spread over the balance of the street so as to 
afford a safe and unobstructed passage-way for carriages and other vehicles. 
Nhould the said engineer at any time consider that the snow or ice has not 
been properly or as speedily as isissible removed from or about the tracks
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of the railway lines or not properly or as speedily as possible spread over the 
street he may cause the same to be removed and spread as aforesaid and 
charge the ex|N>nse to the said applicants who shall at once pay the same to 
the city. If, however, the engineer is of opinion that the snow or ice should 
he removed entirely from the streets so as to afford a safe passage for sleighs 
and other vehicles the said applicants shall at once do so at their own ex|iense 
and charge, or in case of their neglect the engineer may do so and charge the 
expense to them and they shall pay the same.

It will be observed that by the above clause the company 
contracts with the city (1) that it will keep clear of snow, ice, etc., 
the portion of the streets lying between the rails of each track and 
between the lines of every double track and for eighteen inches 
on the outside of every track; (2) that the company shall cause 
the snow and ice to be spread over the balance of the street so 
as to afford a safe and unobstructed way for carriages and vehicles, 
nothing being said as to providing a safe passage for pedestrians; 
(3) if the city engineer considers that the snow or ice has not been 
properly or as speedily as possible removed from or about the 
tracks, or not properly or speedily spread over the street, he may 
cause the work to be done and charge the expense to the company 
who shall pay the same; (4) if the engineer is of opinion that the 
snow and ice should be entirely removed from the streets the com
pany shall do so, or the engineer may do the work and the company 
shall pay the expense.

By clause 18 of the by-law the company shall be liable for and 
shall indemnify the city against all damages arising out of the 
construction or operating of their railways.

If we except the provisions contained in the by-law and the 
contract made under it, there is no legal obligation imposed on 
the company to remove snow from the streets. By statute, it is 
the duty of the City of Winnipeg to keep its streets in repair and 
in case of default in so doing, it is responsible to any person for 
damages sustained by reason of such default: Winnipeg Charter, 
1 Ar 2 Kdw. VII., s. 722. The contractual obligation of the com
pany in respect of the removal of the snow is to the city alone and 
not to any private person. There is no pecuniary penalty imposed 
by the by-law' and no right of action given to private persons for 
non-compliance with the provisions of the by-law ami contract 
respecting the removal of snowr. Apart from the question of negli
gence, the plaintiff has no right of action against the defendants
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in respect of u breach of sub-clause (/) of clause 3 of the by-law. 
See Johnston v. Consumers Cas Co., [1898] A.C. 447.

The obligation imposed upon the defendants to remove snow 
from the tracks, etc., and the disposal they are to make of it un
expressed in clear words. If they comply with the terms of tin- 
legislative bargain, neither the city nor any member of the general 
public can maintain an action against them. The snow and ice 
which the company is bound to remove from the track, etc., an
te be spread over the balance of the street in the manner provided. 
Without an order from the city engineer the defendants have m* 
right to remove the snow and ice from the street. If the defend
ants do not perform the work properly and speedily, the engineer 
may cause the work to be done and charge them with the cost. 
If the engineer is of opinion that the snow and ice should be en
tirely removed from the streets the company must do the work 
or Ik* liable for the expense of doing it.

No action will lie against the company for doing what tin- 
legislature has authorised, if it be done without negligence, 
although an action will lie for doing that which the legislature 
has aut horised, if it be done negligently : Geddis v. liann Reservoir, 
3 App. ( ’as. 430. Now the plaintiff bases her action upon a number 
of alleged acts of negligence which I have already set forth in full. 
The main contention rests upon the grounds contained in clauses 
a, b, e, i, j, which may be considered together. The claim is that 
the accident was caused by there being a slippery incline from tin- 
main surface of the street to the rail, upon which incline the plain
tiff slipped and fell. This incline was caused by the company 
removing the snow from the tracks and spreading it upon the street, 
and by vehicles pressing down the snow and forming a hard, 
smooth surface, sloping towards the rails. Rut the company in 
removing the snow and spreading it upon the rest of the street 
was performing an obligation which it was authorised to perform 
and bound to perform under the by-law, the contract and the 
Act of the legislature. There is no evidence which shews that tin- 
company acted negligently in doing the work. The portion of 
the street where the accident occurred had been examined shortly 
before the accident both by the servants of the company and of 
the city who were charged with this duty and no negligent or 
dangerous condition was discovered.
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The Winnipeg Electric R. Co. performs extremely important 
services as a carrier of passengers. The stoppage of its operations 
for even a few hours in the busy part of a day would be attended 
with great inconvenience and perhaps serious loss to persons re
siding or having business in the City of Winnipeg. It would be 
impossible to operate an electric trolley lint1, like that of the 
defendants, without removing the snow from the tracks. The 
legislative bargain between the city and the company took this 
fact into consideration and made provisions to meet it in sub
clause (/) of the by-law, while at the same time also guarding the 
interests of the general public. Persons using carriages or other 
vehicles would, no doubt, be inconvenienced by the existence of 
the car tracks and by the snow which might be swept from them 
and thrown upon the rest of the street ; but the overwhelming 
preponderance of convenience in the use of the railway by the vast 
majority of the citizens must justify the inconvenience caused to 
the minority, provision being made to safeguard the interests of 
the latter in so far as may be, without interfering with the opera
tion of the railway. By the provision in the by-law, the duty of 
keeping the portion of the streets occupied by the railway lines 
and tracks clear of snow was imposed on the company. The snow 
so removed was, in the absence of any contrary direction from the 
city engineer, to be spread over the rest of the street so as to afford 
an unobstructed passage-way for carriages and other vehicles. 
The condition of the street where the accident occurred was satis
factory to the officials of the city whose duty it was to see that the 
streets were kept in proper condition. No order had been given 
to the defendants to remove the snow or ice from the streets.

Clauses c. and d. of para. 5 of the statement of claim raise the 
question of the safe or unsafe condition of the street where the 
plaintiff attempted to board the ear. Keeping the streets in repair 
is a duty imposed upon the city and upon the city alone. The 
evidence does not shew that the place where the accident took 
place was noticeably more unsafe for pedestrians than the rest of 
the street near by. The fact that the car stopped where it did was 
not in itself a negligent act.

Clauses/and g. There was nothing in the evidence or in the 
by-law shewing that tin; defendants were guilty of any breach of 
duty or of any act of negligence in stopping the car where they did.
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Clause h. The evidence shews that the snow had been partly 
removed from the 18 inches outside the rail, but that there was an 
incline for a distance of about 4 ft. back from the rail to the rail. 
The ordinary traffic on the street may have pushed some of tin- 
snow back upon the 18 inch strip. If the defendants had removed 
all the snow from the 18 inch strip the incline would have been 
still more abrupt and the danger still greater to a person attempt
ing to enter the car. The fact that part of the snow remained upon 
the strip was not an act of negligence which either caused or 
contributed to the injury.

The defendants’ Act of Incorporation, which embraces tin- 
by-law of the city and makes it, in effect, a part of the Act, pro
vides certain regulations as to the removal and disposal of snow 
which are to be observed by the defendants. The language of 
the Act prescribes the extent of their obligation in that regard 
and when these regulations have been observed and complied 
with, there is no further duty imposed u|>on them and no furthei 
responsibility to be implied. In support of this view, I would 
refer to the line of reasoning adopted in the case of Sharpness Ken- 
Docks, etc., Co. v. Attorney-General [1915], A.C. 054, at 001, 001. 
See also Grand Trunk li. Co. v. McKay, 34 Can. S.C.R. 81, and 
Grand Trunk li. Co. v. Hairier, 30 Can. S.C.R. 180; Moore v. 

Lambeth Waterworks Co., 17 Q.B.D. 402; approved in Gr. Cen. li 
Co. v. Hewlett, [1910] 2 A.C. 511.

It was suggested that even if the company has fulfilled the re
quirements of the by-law and contract with the city, the removing 
of the snow from the tracks and the spreading of it over the re>t 
of the street resulted in the formation of a dangerous slope leading 
to the tracks, which created a nuisance by the existence of which 
the accident was caused. I think there is ample authority for tin- 
proposition that where statutory powers have been conferred in 
respect of a public highway the exercise of these powers in accord
ance with the provisions of the statute does not create a nuisance 
for which the donee of the powers is responsible in damages.

In Montreal v. Montreal Street li. Co., [1903] A.C. 482, the street 
railway had been constructed and was operated under a contract 
with the city. By a clause in the contract the company was re
quired under instructions from the city to keep its tracks clear of 
ice and snow ami the city might remove the whole or part of tin
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ice and snow from any street on which cars were running, and the 
company should be liable for a half of the cost thereof. There 
does not appear to have been any statutory continuation of the 
contract. A dispute arose between the parties us to the interpre
tation of the contract, the city claiming that the company was not 
merely to keep the track clear of snow and ice but to remove from 
the streets altogether the snow and ice cleared off its track. It 
was held that the city council being bound, as the road authority, 
to remove the ice and snow from the streets, the railway company, 
having contracted with the city to keep its track free from ice and 
snow, did not in the circumstances and in the absence of words 
expressly or impliedly forbidding it, commit a nuisance by sweeping 
their snow into the street. In giving the judgment of the Privy 
Council, Lord Magnaghten distinguished the case of Ogdon v. 
Aberdeen District Tramways, [1897] A.C. 111, in which it was held 
that flooding the streets with briny slush injurious to horses' feet 
and piling snow from its track in ridges or lumps on the streets 
constituted a nuisance. His Lordship said in part (p. 189):

It by no means follows, as indeed a careful |ierusal of the Scottish case will 
shew, that what is n nuisance in Aberdeen would be a nuisance in Montreal. 
In Aberdeen winter snow is not permanent. In Montreal it is. and the in
habitants are invited, or at any rate jiennitted, to throw tin- snow which is an 
inconvenience to them into the middle of the streets. He this as it may. 
if the true construction of the contract be (as their Lordshi|w think it is) that 
the company is |>ennitted by the street authority to clear the snow from its 
truck by sweeping it into the street there can be no room for the contention 
that that o|M*ration is to be treated as a nuisance.

In the present case the defendants had not only a contract with 
the city but actual legislative authority authorizing and binding 
them to remove the snow from the tracks and spread it over the 
rest of the street.

In Mader v. Halifax Electric Tramway Co., 87 N.S.K. 540, 
the Montreal Street Railway case, supra, was followed in an action 
brought by a person who was injured by the upsetting of his sleigh, 
owing to the act of the defendants in removing snow and ice from 
their track and depositing the same on portions of the street 
adjacent to the track. By its Act of incorporation the company 
was empowered to remove snow and ice from its tracks, but in 
such case it should be the duty of the company to level the snow 
and ice to a uniform depth under the direction of the city engineer. 
It was held that the removal by the company of the snow and ice
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missed, but the append turned upon the fact that no specific negli
•nee had been fourni by the and that agence had been found by the jury and that a general finding of 

negligence was not sufficient .
In Moore v. Lambeth W ater Works Co., already referred to, a 

fire-plug had been lawfully fixed in a highway by the defendants. 
< Iriginully the top of the fire-plug had l>een level with the pavement 
of the highway, but in consequence of the wearing away of the 
highway, the fire-plug projected half an inch above the level of 
the highway. The plaintiff while passing along the highway fell 
over the fire-plug, ami was hurt. It was held that, as the fire-plug 
was in good repair, and had been lawfully fixed in the highway, 
no action by the plaintiff would lie against the defendants.

Moore v. Lambeth W. Co. has been applied and approved in 
the very late decision of the House of Lords in Créât Central R. Co. 
v. Hewlett, [1916] 2 A.(\ 511.

I think the plaintiff failed to shew any negligence on the part 
of the defendants which caused or contributed to the accident or 
that they were in any way legally responsible for the injury she 
sustained. I think the appeal should be allowed and the action 
dismissed with costs.

Haogart, J.A.:—This is an appeal from a verdict given by aHaggart, J.A.

jury for the plaintiff for $4,(XX) and the judgment entered thereon 
by Metcalfe, ,1.

C. 54 of 58 & 59 Viet, is intituled An Act to Incorporate The 
Winnipeg Electric Street Railway Company and to Confina 
By-law No. 543 of the City of Winnipeg, and to this Act art- 
annexed 3 schedules “A”, “B” and “C”; Schedule “B” being 
the agreement between the defendants and the City of Winnipeg 
bearing date June 14, 1892.

The question here is the construction of s. 2 of the Act, which 
in part reads as follows:—

And the contract between the City of Winnipeg and the Haiti Winnijieg 
Electric Street Railway, bearing date the 4th day of June, 1892, a copy of 
which in set forth as Schedule It. to this Act, is hereby confirmed anti vali
dated to all intents anti purines as therein expressed.
And also of clause 3 (/) of the said schedule, which reads as 
follows:—(See judgment of Perdue, J.A.)
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The statement of claim alleges negligence, but at the trial it MAN. 
was claimed that, by reason of the foregoing legislation, a statutory < A. 
duty was imposed on the defendants; that they were guilty of a i ü.iïm 
breach of that duty and that the plaintiff could recover for anv „ !-

• \\ INMPE4.damage sustained. Klevthk

The simple confirmation an<l validating of this contract __
between the company and the city, 1 think, does not sustain the h«h»«.j.a. 
plaintiff’s contention. It makes valid, establishes, makes firm 
and gives legal force to the contract set out in schedule B as an 
agreement between the parties thereto. There are no rights given 
to anyone other than the parties to the agreement and no obliga
tions imposed in favour of persons not parties. No one outside 
the contract has, by reason of this legislation, any right to sue.

Then, if there is proved here no actionable negligence, the 
plaintiff cannot recover.

Kingston v. Kingston, etc., Electric U. Co., 25 A.B. (Ont.) 402. 
was a case somewhat like the present. The agreement between the 
city and the railway company was like that in this case. That was 
a suit by the city to compel specific performance of certain duties 
and to restrain the company from carrying out some of the duties 
acknowledged by the company unless and until they carried it 
out in toto. Moss, J.A., at p. 408, says :—

The agreement between the parties, though ratified by an Aet of the legis
lature. still remains a private contract,
and he refers us to the remarks of Lord Watson in Davis v. Taj}
Yale, etc., R. Co., [1895] AX’. 542, 552-3.

Although the facts were not as here, Johnston v. Consumers 
(ins Co. of Toronto, [1898] AX’. 447, throws some light on the way 
that courts should interpret the documents that are before us in 
the case at bar. In that case an Act of the legislature extended 
the powers of the respondent company and certain duties and 
obligations were imposed on it for the benefit of the company’s 
customers, with a view to the reduction of the price of gas con
tingent on the amount of surplus profits ; but no pecuniary penalty 
was imposed for default, and no right of action expressly given to 
persons aggrieved. There was a provision, however, for the 
accounts of the company being audited by direction of the mayor 
of the city, with whose assent the company was originally estab
lished. It was held in that case that no individual customer has 
:t right of action against the company for non-compliance with
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the provisions of the Act. Such a right could only arise where 
given by the Act, and especially so where the Act was in the nature 
of a private legislative bargain and not one of public and general 
policy.

M itch el l v. Hamilton, 2 O.L.R. 58. This was a case where there 
was a similar provision in the agreement between the city and a 
street railway company as to taking care of the snow. The 
company were obliged to remove the snow from the tracks in such 
a manner as not to obstruct or render unsafe the free passage of 
horses or other vehicles on the street. After a heavy snowfall 
the company removes 1 the snow from their tracks, the result 
being that there was a bank of several inches on each side of tin- 
track to the level of the snow-covered portions of the street. 
In that case the action was brought against the city for non-repair 
or obstruction of the highway, and the company were brought into 
the suit as third parties by tin- city, which claimed to be indemni
fied. There, on the agreement between the city and the railway 
company, it was held that the railway company had not fulfilled 
its obligation.

It is not necessary in the present case for us to consider whether 
the city here would be liable in an action for obstructing the high
way. The provision here is for clearing the snow from between 
the tracks and for the space of 18 inches on the outside of each 
track. That was the obligation. The evidence shews that tin- 
company fulfilled that obligation. They had no right to go out 
on the street for a distance further than 18 inches, and 1 think 
it was plainly the duty of the city, outside of that 18 inches 
extending to the curb, to take care of the highway. The defend
ant's statutory obligations are satisfied by doing what is expressly 
set forth in clause 3 (/) schedule B of the Act, that is, “keeping 
so much of the streets occupied by the said line of railway as may 
be between the rails of every track and between the lines of every 
double track and for the space of 18 inches on the outside of even- 
track cleared of snow and ice and other obstructions — the snow 
and ice to be spread over the balance of the street so as to afford 
a safe and unobstructed passage-way for carriages and other 
vehicles.”

There is nothing said as to foot passengers and there is no 
evidence that the rest of the street was not safe for “carriages 
and other vehicles.”
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Again, while the ear was standing, there is clear evidence 
that it was impossible for the plaintiff to get within 18 inches of 
the track. The overhang of the car and the width of the steps 
would occupy double that distance, so that the plaintiff could not 
get within al>out 3 feet of the track.

If I am correct in the conclusions I have arrived at, then it 
is not necessary to consider the other questions that were argued. 
1 do not think the plaintiff has proved any actionable negligence. 
There is no obligation expressly imposed upon either of the parties 
to the contract , nor are any rights given in favour of third parties.

I would allow the appeal.
Fullerton, J.A.:—This appeal is from a judgment in favour 

of the plaintiff for the sum of $4,000 damages entered pursuant to 
the verdict of a jury in a trial before Metcalfe, J.

The claim in the action is damages for personal injury suffered 
by the plaintiff through the alleged negligence of the defendant. 
The plaintiff, who was a witness on her own behalf, stated that on 
February ti, 1910, she and her daughter were at the corner of 
Balmoral St. and Portage Ave., waiting for a west-bound Corydon 
car, that when the car came along it stopped a little west of its 
usual stopping place, that she walked west to where the car was 
standing, and when she arrived opposite the door of the car, but 
before she had reached up her hand to grasp the rail, she slipped 
and fell. The plaintiff’s daughter was the only witness called who 
saw the accident, and she corroborates her mother. She says her 
mother was just in the act of stepping on the car when she slipped 
and fell. She also says that there was a very steep slant starting 
about V/i or 4 feet north of the north rail of the car track, and 
running to the edge of the rail.

B. L. Deacon, who was called on behalf of the plaintiff, stated 
that at the point where the accident occurred the snow was 
“swept clean from the track, between the tracks, and swept back 
sloping back to a ridge alwmt four feet back, and it was eighteen 
inches high.” He measured it by putting a rule in the centre of 
the track, and looking across to the top of the ridge.

1 gather from his evidence that the snow* was swept clean from 
the space between the rails, and that from a point immediately 
outside the north rail to a point 4 feet west the snow sloped up to 
a point 18 inches high, and that from that point to the north curb
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the road was level. Deacon further states that at the time there 
was a lot of automobile and jitney traffic on Portage Ave., that they 
ran one wheel between the rails and the other on the incline in 
order to keep out of the deep snow, and that the effect of the traffic 
was to make the incline hard and slippery.

Some evidence was given by witnesses called on behalf of the 
defendant to shew that the incline was not as great as sworn to by 
Deacon, but assuming that the jury found, as they were entitled 
to do, that the situation was as described by Deacon, let us con
sider in what respect the defendant has been guilty of negligence 
which would justify the verdict.

The defendant company was incorporated by c. 50 of the 
statutes of Manitoba for the year 1892. By the enactment last 
mentioned, by-law No. 543 of the City of Winning was validated 
and confirmed. This by-law gave to the promoters of defendant 
company tin* right, which afterwards passed to defendant, to 
construct and operate a street railway in the City of Winnipeg, 
and prescribed the terms and conditions of such construction and 
operation. S. 34 of the Act provides as follows:—

By-law No. f>43 of the City of Wiimi|>cg entitled. A By-law of the City of 
Winnipeg lies|Hieting Electric .Street Railways, u copy of which by-law i< 
8ch<ilule “A’' hereto, is hereby validated and confirmed in all res|»ccts uh if tin- 
said by-law had been enacted by the legislature of this province; and the said 
company shall be entitled to all the franchises, |H>wers, rights, and privileges 
thereunder.

S. 1 of the by-law gives the right to construct and operate 
subject to the terms, conditions and provisos thereinafter con
tained. S. (/) of s. 3, deals with the removal and disposition of 
snow, and reads as follows:—(See judgment of Perdue, J.A.)

Without the permission given by the statute, the defendants 
would have no right whatever to interfere with the natural fall 
of the snow. Whatever rights they have are given by sub-section 
(/) above quoted.

Plaintiff contends that the snow and ice, which had accumulat
ed on the space 18 inches outside the track, had not been removed.

While the requirement of the statute is that defendant shall 
keep the space between the rails and a distance 18 inches outside 
cleared of snow, ice and other obstructions, it could never have 
been intended that all the snow and ice should be removed from 
the 18 inches. If this were done, the result would be a perpendic-
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ular wall of snow on the 18 inch line which would render traffic 
most unsafe.

The snow removed from the tracks and spread over the balance 
of the street, together with the natural fall of snow on the balance 
of the street, and the snow thrown from the sidewalk would, 
unless removed, necessarily make an incline towards the rail, 
the angle of such incline, depending, of course, upon the amount 
of snow that had fallen. By sub*. (/) the engineer has authority 
to direct that the snow l>e entirely removed from the streett 
hut there is no evidence to shew that any such direction was ever 
given by the engineer to the defendant.

At the conclusion of the plaintiff's case, Mr. Laird on behalf 
of the defendant made an application to the presiding judge to 
have the case withdrawn from the jury on the ground that there 
was no proof of negligence.

The only evidence offered by the plaintiff, from which negli
gence could be possibly inferred, was in regard to the existence 
of the incline.

If we were to hold the plaintiff entitled to a verdict on such 
evidence, it would follow that anyone injured by slipping on the 
incline need only prove the existence of the incline in order to 
make a primA facie cast». 1 think such evidence entirely insufficient 
o support a verdict. Plaintiff alleges statutory negligence, and, 
in order to succeed must give some evidence of failure on the part 
of the defendants to comply with the statutory requirements. 
She might have shewn, for example, that the snow and ice removed 
had not been properly spread over the balance of the street as 
required by the statute thereby creating the dangerous incline.

Tlie trial judge refused to withdraw the case from the jury, 
and the defendants entered upon their defence.

Their evidence was directed towards shewing that they had 
fulfilled all the requirements of the statute. There is nothing in 
the evidence of the defendants' witnesses which in any way 
strengthens the plaintiff's case. On the contrary, the evidence 
points strongly to the conclusion that the defendants had fulfilled 
the statutory requirements.

I think the judge should have withdrawn the case from the 
jury. I would allow the appeal and dismiss the action.
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Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Madaren, 
Magee, Hodgim and Ferguson, JJ.A. July 4. 1917.

Contracts (§111 E—2X5)—Restraint or trade—Reasonableness.
A per|Mutual injunction will be granted restraining the vendor of the 

stock in trade and good will of a business from carrying on a business 
of a similar kind in a city where in the circumstances of the case such 
restraint seems reasonably necessary to protect the interest of the 
purchaser and is not injurious to the public.

Appeal from the judgment of Latchford, J., in an action to 
restrain defendant from carrying on business and for breach of 
covenant. Affirmed.

I\ Shulman, for appellant.
J. Karl Lawson, for plaintiff.
The judgment of the Court was read by
Meredith, C.J.O.:—This is an appeal by the défendent from 

the judgment, dated the 19th April, 1917, which was directed to 
be entered by Latchford, J., after the trial before him sitting 
without a jury on the 3rd day of that month.

The respondent, on the 22nd August, 1910, purchased from 
the appellant the stock in trade and goodwill of a grocery-store 
which the ap|>ellant was carrying on at 493 Richmond street west. 
Toronto, and a writing intended to evidence the bargain that had 
been made was signed by the parties: by it the appellant agreed 
not “to open store in Toronto,” which 1 take to mean, to open a 
grocery-store in Toronto.

Very soon after selling his business and receiving the purchase- 
price, which included $300 for the goodwill, the appellant opened 
a grocery-store in King street, a short distance away from the 
premises on which he had carried on the business he had sold, 
and to this store customers of the Richmond street store have 
l>een attracted.

The action was brought to restrain the appellant from commit
ting a breach of his agreement and to recover damages for the 
breach that has l>ecn committed, and by the judgment in appeal 
the api>ellant is perpetually restrained from “carrying on bus
iness of a grocery similar to that of the plaintiff, in the pleadings 
mentioned, in the city of Toronto,” and the appellant has been 
ordered to pay $300 as damages for the breach of the agreement 
of which he has been guilty.

It was contended by counsel for the appellant that the agree
ment of the appellant is invalid, that it is too wide both as to time 
and space, and that so wide a restriction upon the api>ellant’s
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right to carry on business was unnecessary for the protection of 
the respondent in the enjoyment of the right he was intended to 
enjoy as the purehaser of the business and its goodwill.

The parties are Ruthenians, and it was conceded by the appel
lant's counsel that people of that race prefer to deal with people 
of their own race and usually do so. It was shewn that the local 
business done at the Richmond street store was comparatively 
small and that it had customers at jsiints out of Toronto. In 
other respects the evidence was meagre. There was notliing to 
shew the number of Kuthenians who dwell in Toronto or whether 
they are scattered over the city or live in jiarticular districts.

There is a marked distinction, as to the nature and the extent 
of the restriction that may lie imposed, between cases such as 
this, where the agreement is entered into by the vendor of a bus
iness, and cases where the agreement is entered into by an employee 
or servant, the limit of the restriction tlint may lie imjiosed in 
the latter class of case living much narrower than in the former: 
Herbert Morris Limited V. Sazelby, [101 U] 1 A.C. 088.

The law applicable in the latter class of case has licen con
sidered recently by a Divisional Court in (ieorge H eston Limited 
v. liaird, 37 O.L.R. 514, 31 D.L.R. 730, where many of the cases 
are referred to and discussed.

Dealing with cases of the class first mentioned I-ord Atkinson 
said in Herbert Morris Limited v. Sarelby: “These considerations 
in themselves differentiate, in my opinion, the case of the sale of 
goodwill from the case of master and servant or employer and 
employee. The vendor in the former case would in the absence 
of some restrictive covenant be entitled to set up in the same line 
of business as he sold in competition with the purchaser, though 
he could not solicit his own old customers. The possibility of such 
com|ietition would necessarily depreciate the value of the goodwill. 
The covenant excluding it necessarily enhances that value, and 
presumably the price- demanded and paid, and, therefore, all 
those restrictions on trading arc permissible which arc necessary 
at once to secure that the vendor shall get the highest price for 
what he lias to sell and that the purchaser shall get all he has paid 
for” (p. 701).

Dealing with the question of the onus of proof, Lord Atkinson 
said (p. 700): “If the restraint affords to the person in whose
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favour it is imposed nothing more than reasonable protection 
against something which he is entitled to I*1 protected against, 
then as between the parties concerned the restraint is to be held 
to be reasonable in reference to their respective interests, but 
notwithstanding this the restraint may still lx» held to l>e injurious 
to the public and therefore void; the onus of establishing to the 
satisfaction of the Judge who tried the ease facts and circumstances 
which shew that the restraint is of the reasonable character above 
mentioned resting upon the person alleging that it is of that char
acter, and the onus of shewing that, notwithstanding that it is of 
that character, it is nevertheless injurious to the public and 
therefore void, resting, in like manner, on the party alleging the 
latter.”

The meagre evidence us to the matters which are material for 
determining the first of the questions referred to by Lord Atkinson, 
which 1 have just quoted, is probably due to the fact that the 
illegality of the restraint for which the agreement provides was 
not pleaded: and, indeed, the case of North Western Salt Co. 
Limited v. Electrolytic Alkali Co. Limited., [1914] A.C. 461, shews 
that, where the contract is ex facie illegal as being in unreasonable 
restraint of trade, the Court will decline to enforce the contract, 
irrespective of whether illegality is pleaded or not; but, where the 
question of illegality depends upon the surrounding circumstances, 
as a general rule the Court will not entertain the question unless 
it is raised by the pleadings.

The cases shew' that a restraint unlimited as to time, as the 
restraint in question is, is not necessarily invalid, and that the 
question in each case is, whether the restraint which is imposed 
is one which was reasonably necessary for the protection of the 
person in whose favour it is imposed, i.e., in such a case as this, 
for the protection of the purchaser in the enjoyment of the good
will of the business he has purchased.

I am unable to come to any other conclusion than that, in the 
circumstances of this case, the protection which the restraint was 
designed to afford was not greater than was reasonably necessary 
for the protection of the respondent in the enjoyment of the good
will, and that the contract of the appellant was, therefore, a valid 
and binding contract, unless it has t>een shewn that, though 
reasonable as between the contracting parties, it was injurious to
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the public. The onus of shewing this was upon the appellant, 
and I can find nothing in the evidence or in the circumstances of 
the case that warrants a finding that it was injurious to the public.

The learned trial Judge has assessed the damages at $300, 
which was the price paid for the goodwill. That would seem to 
l»e a large sum to allow , but it is probable that it was allowed 
because, in the view of the learned Judge, the action of the appel
lant has already resulted practically in the destruction of the 
goodwill.

I would dismiss the appeal with costs.
Appeal dismissed with costs.
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G RATION SEPARATE SCHOOL v. REGINA PUBLIC SCHOOL. SANK.
Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Newlavd.x, Hroicn y ( 

and McKay, JJ. November 24, 1917.

Schools (§ IV—74)—Notice ok assessment.
To be effective in any one year, notice required to be given under sec.

■W of the School Assessment Act (Sask. Stats. 1915, c. 25) must be given 
before the completion of the assessment roll.

Appeal from a judgment of El wood, J., 35 D.L.R. 158, in an Statement, 
action to determine the right to taxes levied on companies for 
school purposes. Affirmed.

//. Y. MacDonald, K.C., and S. Curtin, for appellant, 
f». //. Barrf for respondent.
Haultain, C.J. :—The facts of this case are fully stated in the Haultain,c.j. 

stated case and the judgment appealed from (35 D.L.R. 158).
In the first place, it is not, in my opinion, necessary to discuss 

the question whether the Act of 1915 or the previous legislation 
relating to school assessment applies to this case. If notice can 
be given by the separate school board after the completion of the 
assessment roll, the procedure provided by the 1915 Act was 
available for that purpose on a well-understood rule of construc
tion. (The Interpretation Act, s. 14.)

The real question seems to me to be whether notices given by 
a separate school board, as in this case, after the completion of 
the assessment roll, can affect the distribution of company taxes 
for the year for which the assessment roll was made.

Ss. 42 and 44 of the School Assessment Act, 1915, contain 
provisions by which, under certain conditions, some or all of the 

15—38 D.L.R,
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asses sable property of a company may be entered, rated and as
sessed for the purposes of a separate school. Under s. 44. tIn
action necessary to effect this object must be taken on or before 
certain fixed dates. These dates are undoubtedly fixed in on lei 
that the notices should be tiled in time to allow the assessor t < • 
conform thereto in making his assessment. Although there i- 
no time fixed for filing the notice provided for in s. 42, it is ohviou- 
that the notice must lie filed before the completion of the asso— 
ment roll in order to enable the assessor to conform thereto in 
making his assessment.

Every notice given under ss. 42 and 44 is a continuing notice, 
but it is quite plain, in my opinion, that, in order to be effective 
for any given year, it must have been filed in time to enable the 
assessor to conform thereto in making his assessment for thaï 
year, that is, before the time fixed for the completion of tin- asx>-.- 
ment roll for that year.

S. 43, however, enables separate school trustees to require 
a company to take* action under s. 42, or to have its taxes divided 
between the public and separate schools in the proportion men
tioned in sub-s. 2 of that section. The first part of s. 43 is awk
wardly worded, because a company which had tiled a notice under 
s. 44 could not be required to tile a notice under s. 42, unfits 
it came within the provisions of sub-s. (8) of s. 44. It would also 

seem to me that a company which receives a notice under s. Id 
may still give an effective notice under s. 44, in spite of the very 
specific language of sub-s. (2) of s. 43. In my opinion, the lan
guage of sub-s. (2) of s. 43 plainly contemplates possible' action 
by the company after it has received notice, “Unless and until " 
it gives notice, the whole of the assessable property shall he 
entered, rated ami assessed upon the assessment roll for the public 
school district. As soon as it gives notice, if it gives notice within 
the prescribed time, its assessable property will be rated, en
tered and assessed in conformity with such notice. It is quite 
true, that, in the absence of notice by the company, its property 
will remain assessed for public school purposes, and its taxe- 
will be divided between the two school districts, but it could 
never have been intended by the legislature that a notice could be 
given under s. 43, after the assessment roll was completed and 
at a time when compliance with the* terms of its notice was im
possible.
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If, on the other hand, the notice by the separate school trus
tees can be given at any time, then, as all the property in ques
tion remains entered, rated and assessed for the public school 
district, the sulwequent filing of notice by a company although 
it cannot change the assessment will do away with the condition 
upon which the division of the taxes can be made under sub-s. (2) 
of s. 43.

I entirely agree with the answer given by my brother Khvood 
to the second question, and would answer it in the negative.

The first question should, in my opinion, In- answered in the 
negative. The legislation in question does not take away, but, 
rather, adds to the privileges with res|H*ct to separate schools by 
giving them an opportunity of obtaining a share of the taxes 
paid by companies to a greater extent than was possessed by 
them under the Ordinances of 1901.

The exclusive right to make laws in relation to education given 
to the provincial legislature by s. 93 of the B.VA. Act, 1807, 
is only fettered by conditions relating to rights or privileges of 
religious minorities in relation to education. Majorities and pub
lic schools are not dealt with.

The Saskatchewan Act differs slightly in the latter regard, for 
it safeguards rights or privileges with respect to religious instruc
tion in public schools, as provided for in the Ordinance of 1901, 
and provides against discrimination against schools of any class, 
including public schools described in those Ordinances, in the 
appropriation by the legislature or distribution by the govern
ment of the province of any moneys for the support of schools.

The appeal is therefore dismissed with costs.
McKay, .1., concurred.

Newlands, J.:—S. 42 of the School Assessment Act. 1915, 
provides for a company giving a notice specifying what part of 
the pro|H*rty of the company is liable to be assessed to separate 
schools. This part is to be ascertained by the proportion of 
Homan Catholic or Protestant shareholders, as the ease may be, 
to the shareholders of the company.

If s. 42 cannot lx* complied with, because: ( 1 ) The shareholders 
of the company are so many and so widely distributed that their 
religion cannot lx* ascertained, or (2) All are Homan Catholic or
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Protestant, then the company may give a notice as specified by 
s. 44, which in the case of (1) is to he accompanied by a further 
notice, stating the proportions in which the company has decided 
that its property shall be assessed to public or separate schools.

It is obvious that the notices provided for by these two sec
tions 42 and 44—in order to affect the assessment of any one year 
must be given before the assessment for that year is completed. 
In the case of notices to be given under 44, the statute fixes tIn
time for giving such notice, in the present case, as December 
1, being 1 month before the assessment roll is completed.

S. 43 then provides that all companies that have not com
plied with the provisions of s. 42, which would include those com
panies that come within the provisions of s. 44 but have not given 
the notices provided by that section, may be given a notice by 
the Board of Trustees of the separate school notifying them, that 
unless and until they give the notice required by s. 42, the taxes 
payable by the company for school purposes will be divided 
between the public and separate schools in the proportion that tin- 
property of persons, other than corporations, as assessed to separ
ate schools, is to the property assessed to all other persons, other 
than corporations.

It will be noticed that the notice that may be given by tin- 
separate school trustees under s. 43 does not affect the assessment 
of the company's property. All of its property still remains 
assessed to the public school district and its taxes are collected 
as taxes payable to the public school district, the only effect of tin- 
notice being that a proportion of those taxes, when collected, is 
payable to the separate school district.

As far as the assessment is concerned, there is no reason why 
this notice (under s. 43) should be given before the assessment 
roll is completed or the rate is struck. The giving of the notice 
affects neither. It only affects the manner in which the taxes paid 
by the company are to be spent.

A company is supposed to know the law as well as an indi
vidual, ami is therefore not taken by surprise if it receives from 
a separate school district a notice under s. 43. It knew that tin- 
law required it to give a notice under ss. 42 or 44 or it would be 
liable to the provisions of s. 43. If it did not give either of those 
notices, it would be presumed that it was content to be assessed
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and rated as public school supporter and was indifferent as to how 
those taxes were to In? spent.

It was argued by counsel for the public school district that 
the notice under s. 43 must be given before the completion of 
the assessment roll, so that the company would have time to give* 
the notices provided by ss. 42 or 44 before the final completion 
of the roll. For the reasons 1 have given, I cannot agree with 
this argument. The notice to the company under s. 43 only 
affects the future as fur as the company is concerned. It is, to 
all intents and purposes, a demand by a separate school for a pro
portion of the taxes of a company which has not asked to be 
assessed in a particular way.

It was further arguisl by counsel that the legislature would 
not have required the notice to be given to the company unless the 
company could act under s. 42 after its receipt, but it must be 
remembered that this notice is a continuing one and the company’s 
taxes would continue to be divided under it in future years unless, 
before the completion of the assessment roll in any one year, the 
company should give such notice.

My opinion as to the construction to be put upon these sec
tions is, that a company may require its property to be assessed 
in a particular way, i.e., part of all to the separate or public 
school, as the case may be: (1) When part of its shareholders are 
of the religious faith of the separate school. (2) when all of its 
shareholders are of the faith of the separate school. (3) when 
none of its shareholders are of the faith of the separate school, 
and (4) when its shareholders are so many and so widely distrib
uted that the company cannot ascertain the religious faith of its 
shareholders.

In order to do this, the company must, in cases coming under 
s. 42, give the notice required before the completion of the assess
ment roll, and, in cases coming under s. 44, before the date speci
fied in that section.

If a company desires to be assessed as a public school supporter, 
then it need not give a notice, and it will be assessed and rated as 
such, and the burden is then thrown upon the separate school 
district to give a notice to the company, which is a demand for a 
share of the company's taxes. This notice, I would think, should 
be given before the taxes are due if the separate school district
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wished to get their share of these taxes for that year. This notice* 
does not, in my opinion, need to be given before the completion 
of the assessment roll, particularly as a company could not be 
said to have failed to give the notice mentioned in s. 42 until the 
completion of the assessment roll.

Mv answer to the questions asked would be, that the taxes of 
those companies that had given notice should be divided as speci
fied in such notices, and that the taxes of companies that had 
given no notice, but to whom the separate school has given notice, 
should be divided as provided in s. 43.

The appellant should have the costs of both the appeal and 
the stated case.

Brown, J.:—Some question has been raised as to whether ss. 
42 to 44 inclusive of the School Assessment Act of 1915, which 
came into force on January 1, 1910, or similar sections under the 
prior existing legislation, arc applicable to this case.

In my view, this is a matter of indifference, because the 
legislation in either case—in so far as it has a bearing on the 
main question involved—is the same. For reference purposes 
I will therefore briefly consider the matter under the provisions of 
the School Assessment Act of 1915 (c. 25).

Notice by the separate school hoard, as provided for by s. 43 
of the above Act, was given to the various companies and cor
porations involved between Feb. 10 and June 18, 191ti. This 
was admittedly after the assessment roll, under which the taxes 
in question were levied, was completed and after the time for 
appealing therefrom to the Court of Revision had expired. There 
has as yet been no distribution of the taxes so levied, the same 
being still in the city treasury. The question at issue is, as to 
whether or not it was necessary that the separate school board 
should have given their notice before the completion of the assess
ment.

It is contended on behalf of the appellant, that the notice 
is in ample time, provided it is given before the taxes are dis
tributed by the city ; that the fact of the assessment roll being 
completed is immaterial; that the giving of such notice does not 
in any way involve any alteration in the assessment roll, but only 
affects the distribution of the taxes.

The provisions of ss. 42 to 44, inclusive, are, in my opinion, 
inconsistent with that contention.
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The giving of u notice, in the first instance, under s. 42. is 
optional with the company, and s. 43 is only applicable in the 
event of a company not having given such notice.

S. 43 (2) is as follows:—
(2) I'nlcss and until any company to which notice has Item given as afore

said gives a notice as provided in s. 4-' hereof, the whole of the assessable 
property of such company lying within the limits of the public school district 
shall be entered, rated and assessed upon the assessment roll for the public 
school district, and all taxes so assessed shall be collected as taxes payable for 
the said public school district, and when so collected such taxes shall be 
divided between the said public school district and the said separate school dis
trict in the pro|>ortions and manner and according to the provisions set out in 
the notice in the next preceding subsection mentioned.
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This sub-section surely means that a company not having in 
the first instance given tt notice under 42 and being served with a 
notice under 43, may still protect itself against the consequence 
of such last notice by then giving a notice under 42. This is 
very much emphasized by the fact that the notice given by the 
separate school board under 43 is to be given, not to the city 
but to the company direct ; and, further, by tin* form of notice 
itself, which is, in part, as follows:—

The board of trustees of..................separate school district No............of
Saskatchewan hereby give notice that unless and until your company gives a 
notice as provided by s. 42 of the School Assessment Act the school taxe* 
payable by your company, etc.

Now, what is the notice that the company may give- under 42? 
It is a notice which, quoting from the section itself, requires:— 

.1 ny purl of the real /iro/srty of which such company is either t he owner and 
occupant or not being such owner is the tenant or occupant or in actual |m»s- 
session of. and any part of the jurnonal pro/ierty if any of such company liable 
to assessment, to he entered, rated and assessed for the pur/sises of said separate 
srhisd. and the /iroper assessor shall thc*c a/sin ente*• said company as a separate 
school lip/sir 1er in the assessment roll in res/art of the pro/techy specially desig
nated in that behalf in or by said notice, and so much of the pro|ierty as shall 
be so designated shall be assessed accordingly in the name of the company 
for the puriMiscs of the separate school and not for public school pur|ioses, 
but all other property of the company shall lie separately entered and 
assessed in the name of the company for public school pur|»oses.

Surely, the giving of such a notice has in contemplation the 
fact that the assessment roll which it affects has not yet been 
completed? To hold otherwise would, as it appears to me, 
make the terms of such a notice contradictory and absurd.

1 am, therefore, of the opinion that the Act contemplates that 
the notice under 43 must be given before the completion of the
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assessment roll, and, that not having been done in this ease, 
the plaintiffs must fail and the appeal be dismissed with costs.

A ppeal dismissed.
[An appeal will be taken to the Privy Council.]

CITY OF TORONTO ?. MORSON.
Ontario Supreme Court, Ap/nilate Dir in ion, M ulock, C.J.Ei., Hodgins. J..\ 

Riddell, Lennox and Rone, JJ. June 26, 1917.
1. Taxes (§ II F—75)—Exemption—Judges.

A County Court Judge in Ontario is not exempt from munieipal 
taxation under provincial legislation in respect of his salary or income 
as such judge.

2. Courts (§ V D—310)—Rule op Canadian precedent.
The law as declared by the Supreme Court of Canada is the law of 

Canada until otherwise determined by higher authority.

Appeal by the defendant from the judgment of McGillivray. 
Co.C.J., in an action to recover the amount of municipal taxe» 
imposed upon the defendant in respect of income as a Junior 
Judge of the County Court of the County of York.

See City of Toronto v. Morson (1916),28 D.L.R. 188,37 O.L.H. 
369.

Robert A. Reid, for appellant.
Irving S. Fairty, for plaintiffs, respondents.
M ulock, C.J. Ex.:—This action is brought by the Corpora

tion of the City of Toronto to recover from the defendant, 
one of the Junior Judges of the County of York, in the Province 
of Ontario, the sum of $126.98, being munieipal taxes for the 
years 1912 and 1914, in respect of his income as such Judge for 
those two years.

The case was tried by His Honour Judge McGillivray, Judge 
of the County Court of the County of Ontario, who gave judg
ment in favour of the plaintiffs, and from that judgment the 
defendant appeals.

The first defence is, that, by the British North America Act, 
1867, the defendant is exempt from taxation under Provincial 
legislation in respect of his salary or income as such Judge. He 
was appointed by the Governor-General in Council, and is paid 
out of the Consolidated Revenue Fund of Canada.

The same point was raised in Abbott v. City of St. John, 40 
S.C.R. 597, and the Supreme Court of Canada decided that a 
Customs officer, an appointee of the Dominion Government to 
the Civil Service of Canada, was taxable in respect of his salary 
as such Customs officer by the City of St. John, in the Provimv 
of New Brunswick, by virtue of an Act of that Province.
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The defendant’s counsel contended that, inasmuch as that 
decision may l>e reversed by the Judicial Committee of the Privy 
Council, it is not binding on this Court. The law as declared by 
the Supreme Court of Canada is the law in Canada until otherwise 
determined by higher authority, and in the meantime it is binding 
on all lower Courts. That case in effect decided that, under 
Provincial legislation, every member of the Civil Sendee of Canada 
in respect of his salary as a Dominion (îovernment official, was 
liable to taxation in the Province in which he resided. The 
question of jurisdiction thus determined being in principle the same 
as that raised by this appeal, and this Court being bound by 
Abbott v. City of St. John, must disallow the defendant’s con
tention.

Another defence is, that the Provincial legislation relied upon 
by the plaintiffs exempts the defendant from such taxation.

The Act of the Legislature of the Province of Ontario under 
which the defendant was assessed in the year 1912 was 4 Edw. 
VII. ch. 23, intituled “An Act respecting Municipal Taxation” 
and known as the Assessment Act. Section 2, clause 8, of 
that Act, the interpretation section, defines income as follows: 
“ ‘Income’ shall mean the annual profit or gain or gratuity (where 
ascertained and capable of computation us lieing wages, salary or 
other fixed amount or unascertained as being fees or emoluments, 
or as being profits from a trade or commercial or financial or other 
business or calling) directly or indirectly received by a |>erson 
from any office or employment, or from any profession or calling, 
or from any trade, manufacture or business, as the case may be; 
and shall include the interest, dividends or profits directly or 
indirectly received from money at interest upon any security 
or without security, or from stocks, or from any other investment, 
and also profit or gain from any other source whatever.”

Section 5 enacts as follows: “All real property in this Prov
ince and all income derived either within or out of this Provinee 
by any person resident therein, or received in this Province 
by or on behalf of any person resident out of the same shall be 
liable to taxation, subject to the following exemptions, that is 
to say.” Then follow a numlx-r of clauses describing certain 
exemptions, amongst them clause 14, which is as follows: “The 
full or half-pay of any officer, non-commissioned officer or private
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of His Majesty's regular Army or Navy; and any pension, salary, 
gratuity or stipend derived by any person from His Majesty's 
Im|>erial Treasury, and the income of any person in such Naval 
or Military services, on full pay, or otherwise in actual service.” 

In the year 1014, there was a revision of the Statutes of Ontario, 
Uuiock, C.1.E1. and clause 14 of sec. 5, al>ovc quoted, appears in the revision as 

clause 15, the only change in the wording being that the word 
“Imi>erial” is omitted from clause 15; and the defendant's 
counsel contends that such omission enlarged the scope of the 
clause so as to make it include appointees of the Canadian and 
also of the Imperial Government. A perusal of clause 15 shews 
that throughout it deals with Imperial officers only. It applies 
to three classes of exemptions: (a) exemptions in respect of income 
from the full pay or half-pay of any officer, etc., of His Majesty's 
regular Army or Navy; fb) exemptions in respect of income from 
the pension, etc., derived by any person from “His Majesty’s 
Treasury;” (c) exemptions in respect of the income of any jïerson 
“in such Naval or Military service” who is “in actual service.”

Canada maintains no regular army or navy, and therefore 
classes (a) and (c) cannot apply to Canada. Class (b) applies 
only to persons whose pensions, salaries, etc., are derived from 
“His Majesty's Treasury.” This description is never used with 
reference to the fund out of which payment is to lie made to 
Canadian memliers of the Civil Service.

Section 4 of the Consolidated Revenue and Audit Act, being 
ch. 24, R.S.C. 1900, enacts as follows : “All public moneys and 
revenue over which the Parliament of Canada now has the 
power of appropriation shall form one Consolidated Revenue 
Fund to be appropriated for the public service of Canada,” etc.

Section 27 of the Judges Act, ch. 138, R.S.C. 1906, enacts as 
follows: “The salaries and retiring allowances or annuities of the 
Judges shall be payable out of any moneys forming part of the 
Consolidated Revenue Fund of Canada."

Further, the annual Appropriations Act of the Parliament of 
Canada, in referring to the fund out of which the expenses of the 
public service are to be defrayed, always speaks of the fund as 
“the Consolidated Revenue Fund.”

I therefore think that the reference in clause 15 to His Maj
esty’s Treasury Board means the Imperial and not the Canadian 
Treasury.
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The last defence is, that the salary of the defendant does not 
come within the classes of income defined by sec. 2, clause (e), 
of the Assessment Act, R.S.O. 1914, ch. 195, the argument being 
that, according to clause (e), the salary, etc., must be one 
derived from “a trade or commercial or financial or other 
business or calling,”* which is not the defendant's case.

These words, in my opinion, qualify only the preceding word 
“profits.”

For these reasons, I think the appeal fails, anti should be 
dismissed (and the plaintiffs stating that they did not desire 
costs) without costs.

Len\px and Rose, ,IJ., concurred with Mulock, C.J. Lx.
Riddell. .L:—His Honour Judge Morson, of the County 

Court of the County of York, being assessed upon his income as 
County Court Judge by the City of Toronto, refused to pay 
the taxes on such income for the years 1912 and 1914.

The city sued in the County Court of the County of Ontario, 
the Judge of that ( 'ourt referred the case to the Appellate Division, 
and we directed him to try the case himself: 37 O.L.R. 369. He 
did so, and found in favour of the city—the defendant now 
appeals.

As was pointed out in this case on the former occasion, we 
sit t ex necessitate (37 O.L.R. at p. 371); and 1 venture to 
hope that the main question involved may be set at rest by the 
Judicial Committee.

There are two and only two questions in the action:—
1. Has the Province the power to tax Judges’ salaries?
2. Has it done so?
It is admitted by both counsel that the Assessment Act in 

force at the time of these assessments is (1904) 4 Edw. VII. ch. 23, 
and consequently the amendment by the omission of the word 
“Imperial” in R.S.O. 1914, ch. 195, sec. 5 (15), does not enter 
into the consideration of this case.

1. As to the power of the Province to tax such salaries, 
Leprohon v. City of Ottawa, 2 A.R. 522, decided that this power 
did not exist; and, had that decision stood, we should be bound 
to allow this appeal. But the Supreme Court of Canada, in the

*Thesame words am found in the Assessment Act of 1004, sec. 2 (8), 
quoted above.
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case of Abbott v. City of St. John, 40 S.C.R. 597, has deprived it 
of all authority ; and, unless we arc to disregard the Supreme 
Court decision we must hold that the power exists.

An argument, which I should characterise as absurd but for 
the vigour and persistence with which it was urged, was advanced 
that we might disregard the judgment of the Supreme Court— 
this cannot be, and I say no more of it.

2. Section 3 of the Act of 1904 (4 Edw. VII. ch. 23) renders 
liable to municipal taxation inter alia “income:” and sec. 2 (8) 
defines “income” as including “salary . . . received by a
person from any office.”

A County Court Judge is a “person;” his position is an 
“office:” R.S.C. 1900, ch. 138, sec. 24—cf. British North America 
Act, 1807, scc. 99; and the money he receives from the Dominion 
is his “salary:” British North America Act, sec. 100; R.S.C. 
1906, ch. 138, sec. 24; and is “the salary of the office held by 
him:” ib., sec. 25.

The exceptions in (1904) 4 Edw. VII. ch. 23, sec. 5 (14), do 
not assist the appellant, but rather the reverse.

I would dismiss the appeal, but, as costs are not asked, 
without costs.

Hodginb, J.A., agreed with the judgment of Riddell, J.
Appeal dismissed without costs.

ALBERTA N. W. LUMBER Co. v. LEWIS.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and 

McPhillips, JJ.A. Novembei 6, 1917.

Vendor and purchaser (§ I E—27)—Rescission for misrepresentations 
—Tim her—^-Quantity.

A representation as to the estimated amount of timltcr on areas does 
not entitle a purchaser to a rescission of an agreement of sale if the esti
mate prove to be excessive where no fraudulent misrepresentation is

Appeal from a judgment of Morrison, J., 27 D.L.R. 722, 
in an action for rescission of a contract of sale of timber licenses. 
Reversed.

Davis, K.C., for appellant; R. S. Lcnnie, for respondent. 
Macdonald, C.J.A.:—The plaintiffs sue for rescission of an 

executed contract of sale of timber licenses. They allege, ami 1 
think prove, that the defendants represented that the timber 
areas embraced in the licenses according to their advices or esti-
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mates would cut approximately 125,000,000 ft. of lumber. The 
fact is that they contained very much less timl>er than that— 
an amount not to exceed 40,000,000 ft.

The judge does not find fraud, but on the contrary his obser
vations, as I interpret them, amount to a finding against fraud. 
But whether this be the right construction to place on his reasons 
for judgment or not, I am convinced, after reading the evidence, 
that a case of fraud on the part of the defendants is far from being 
made out.

It is admitted by plaintiffs’ counsel that the agreement of 
sale was fully executed before the commencement of the action, 
and hence unless there was, as Blackburn, J., said in Kennedy v. 
Panama, etc., Royal Mail Co. Ltd. (1867), L.R. 2 Q.B. 580, a com
plete difference in substance between what was supposed to be 
and what was taken so as to constitute a failure of consideration, 
there cannot be rescission.

The subject matter of the sale in this case were seven specific
ally designated licenses. No mistake w as made about the identity 
of the licenses, nor concerning the areas or situation of the timber 
lands therein embraced. The quantity of timl>er which could 
be cut from these areas was a matter of estimation and defendants 
did not pretend that their figures were other than estimates. 
Plaintiffs did not claim that the representations amounted to a 
warranty, so that their case rests upon a statement made bond fide 
by defendants which has turned out to be materially inaccurate.

The plaintiffs got what they contracted for—the licenses. 
The areas were more sparsely timbered than they thought, but 
there was no difference in substance in the legal sense between 
what the plaintiffs took and what all parties thought they were to 
take.

The contract, I think, involves the sale of an interest in land, 
hut in any case the rule that an executed contract will not be 
rescinded for innocent misrepresentation has been held to apply 
not only to contracts for the sale of real property, but to other 
contracts as well, including those for the sale of chattel interests: 
Anqel v. Jay, [1911] 1 K.B. 666; Seddon v. N.E. Salt Co., [1905] 
1 < ’h. 326. The respondents’ counsel relied on Pope v. Cole (1897), 
6 B.C.R. 205, in appeal 29 Can. S.C.R. 291, as an authority on 
the question of failure of consideration, hut that case is clearly
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A I. be ht a all the ground covered by the claim sold.

distinguishable from the case at bar. There, there was an entire 
failure of consideration, the prior overlapping claims having taken

Now, in the case at bar the plaintiffs have got, according to
Co. estimates made by their own cruiser, 15,000,000 ft. of timber 

Lewis. trees, and according to defendants’ cruiser 40.000.000 ft. The
MacdouUd Ending is that the quantity is “substantially and materially short,” 

cj.a. so that it is impossible to say which figure was accepted by the 
judge. He also found that the timber was not “located so as to 
make it a reasonable business venture to log it." Just what is 
meant by this is not clear to my mind. 1 will, however, give it 
the meaning assigned to it by respondents’ counsel, that is to say. 
that while it would be profitable to incur the initial expense for 
logging 125,000.000 ft., it would not be so for logging 15,000,000 ft., 
or even 40,000,000 ft. in that locality.

Now the locality is not in dispute. The plaintiffs’ manager 
visited ami inspected the limits before purchase. The contention 
above referred to of respondents’ counsel was that the limits 
were not “a logging proposition," and hence that as plaintiffs 
did not get what they were bargaining for, and what the defend
ants must have known they were bargaining for, namely, a logging 
proposition, there was an entire failure of consideration, but in 
my opinion that contention is unsound. Such an argument would 
be an invitation to us to find an implied warranty, not failure of 
consideration.

I would allow the appeal.
Martin,ja. Martin, J.A., allowed the appeal.
ePhiiiipa, j.a. McPhilliib, J.A.:—This appeal has relation to a sale of timl>er 

licenses held from the Crown, the sale being made thereof by the 
appellants to the plaintiff company, and assignments of the 
licenses were made to the plaintiff company. The plaintiff com
pany by its agents and the plaintiff Foulger as well went upon the 
lands and made an inspection thereof but no definite cruise was 
made as to the quantity of the timber. The appellants stated 
previous to the sale that a considerable part of the lands had been 
gone over and that the lands were represented to them as having 
thereon some 125 to 100 million feet of timber—this the appellants 
believed and had no reason to disbelieve—and the trial judge 
only finds innocent misrepresentation as to the quantity of
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timber. It was admitted at the bar that no contention was being 
made as to the quality of the timber. After the somewhat cursory 
inspection on the part of the plaintiff company the sale was com
pleted to the plaintiff company and the purchase price. £25,000, 
paid to the appellants. It was contended at the bar that the case 
was one of fraud and mistake, but as to this the judge has not so 
found, and were it admissible to scan the evidence and weigh the 
same upon this submission, the case is not one that a Court of 
Appeal could so find. This is not a case where it can be successfully 
contended the parties were not ad idem; it is not a case of total 
failure of consideration; the timber is apparently unquestionably 
much less in quantity ; nevertheless the lands carry timber and the 
subject matter is that which was contracted for. The respondents’ 
contention is that the lands carry but 10 to 15 million feet of 
timber whilst the appellants contend that as a minimum 40 
million feet are upon the lands.

At best, the position is that misrepresentations as to tin- 
quantity of timber were made by the appellants to the plaintiff 
company, but these were innocent misrepresentations, being 
founded upon a cruise which the appellants reasonably believed in. 
The sale was to the plaintiff company, but the position now is 
that, after the sale was effected, the plaintiff company sold and 
transferred the lands carrying the timber to the plaintiff Foulger. 
It can not be said that the plaintiff Foulger was a purchaser from 
the appellants or can in any way have a right of action against 
the appellants in respect to what took place upon the sale to tin- 
plaintiff company ; and the sale having been executed, i.e., a com
pleted contract followed by a resale by the plaintiff company to 
the plaintiff Foulger—is this action for rescission maintainable? 
In my opinion it is not. The counsel for the appellants in his 
very able argument relied greatly upon, and I think rightly, 
Angel v. Jay, [1911] 1 K.B. 606; (also see Milch v. Coburn (1910), 
27 T.L.R. 170, and Seddon v. N.E. Salt Co., [1905] 1 Ch. 320.)

The question of law which is the turning point in this appeal 
was also considered very fully by O'Connor, M.R., in the Irish 
case of Lecky v. Walter (1914), 1 l.R. 378, a case where “bonds of 
a Dutch company, having property in America, were purchased 
on the faith of a representation that they weie a charge on the 
property. They were not, in fact, a charge on the property, but
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the representation was made innocently. Held, that the sal** 
would not l>e set aside.”

In the present ease the property dealt with was timber, held 
under the licenses from the Crown, and the lands were unsurveyed. 
This was known to the plaintiff company. It was well known that 
there must be very considerable indefiniteness as to exact location ; 
in fact, the evidence shews that notice of the danger in such pur
chases was brought to the attention of the vendee l>efore pur
chasing and a prudent purchaser would have had an exact 
cruise made of the timber before purchasing, if not also 
insisting upon a survey being made of the lands. It cannot Ik* at 
all successfully contended that the vendee did not get “in sub
stance what he agreed to buy” although it is true what was got 
was not in magnitude what it was expected would be got, t'.p., the 
lands do not carry the expected footage of timber. This is a mis
fortune; but the case, upon the facts, is one that does not admit 
of remedy by rescission. The vendee purchased the licenses, 
the I amis over which the licenses extend being licenses from the 
Crown. They carry timber anti the licenses are pursuant to tin- 
agreement of sale transferred. The contract is an executed one. 
The licenses, ami the rights thereunder, became vested in tIn- 
vendee, the plaintiff company, these rights extended to the cutting 
and carrying away timber from the lands. It cannot be said that 
all these rights were not transferred and were capable of being 
enjoyed and exercised by the vendee, the innocent misrepresenta
tions may be looked at as a matter of inducement—not matter 
of contract. There is no contract that the lands carried any 
particular footage of timber. The contract was executed by the 
transfers of the licenses, ami no warranty can be found therein. 
This l>eing the fact, the contract being completed, and no frauil, 
it is not a case wherein the sale can be set aside. The action should 
have been dismissal with costs. The appeal in my opinion should 
succeed. Appeal allowed.

CLARKSON v. DOMINION BANK.
Ontario Su avenu Court, Ap/iellate Division, Meredith ,CJ.O.. and Maclarm.

Magee, llodgins and Ferguson. JJ.A. July 4, 1917.
1. Banks ({ VIII—160)—Securities—Advances—Agreement.

Securities given to a hank after a promise or agreement to give them, 
and after advances have h**en made on the strength of such promis* 
or agreement, are valid under clause 4 (b) of see. IK) of the Bank Act. 
(Can. Stats. 3 and 4 Geo. V. e. ft).
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2. Banks (1 IYr A—60)— Payment of vm yvKs Atx'ovxT—Cbbdits.
A bank is not bound to imy a cheque drawn upon an aeeount in 

credit, if upon considering all the accounts of the drawer in the hank 
he is not in credit.

Appeal by the plaintiffs from the judgment of Sutherland, J. 
Affirmed.

Sir George C. ( ribbonê, K.C.,and J. B. Davidson, for the appellants.
1). L. McCarthy, K.C., and A. IV. Langmuir, for respondent.
Maclarex, J.A. :— This was an action brought by 

Clarkson, the liquidator, and the National Match Company, a 
creditor, of an insolvent manufacturing company, Thomas Bro
thers Limited of St. Thomas, to set aside the claim of the Dominion 
Bank to certain goods pledged to it by securities under sec. 88 of 
the Bank Act, and also two mortgages on real estate* in St. Thomas 
and Montreal.

It was trieel by Suthcrlanel, J., who, on the 4th August, 1916, 
upheld the ae*tion as to certain goods not connected with the com
pany’s manufacturing business, but which they liael purchased 
for resale, anel as to these elirecteel a reference, hut dismissed the 
action as to the manufacturée! goods anel material for the same, anel 
as to the two mortgages. The plaintiffs have* appealed against 
such elismissal.

The trial Judge has set out very fully in his judgment, which 
is reporteel in 37 O.L.R. 591 (1916), the mode in which business 
U-tween Thomas Brothers anel the bank was carrieel on, anel has 
maele copious extracts from the agreements anel other eloeuments. 
The evielence as to the pleelgc of gooels is almost entirely elocu- 
mentary, and there is very little dispute about the facts, the chief 
conflict t>eing as to the inferences to lie drawn from the proved or 
admitted facts, and the application of the law to them. As to 
the two mortgages, the then manager of the St. Thomas branch 
of the bank was fully examined, and the trial Judge has made 
findings upon the facts in dispute.

The dealings between the bank and the company had been 
going on for some years prior to 1908, but it was arranges! at the 
trial that only the documents and dealings from 1908 should 
lie put in, as these would sufficiently shew the nature of the trans
actions and the method in which the business was carried on Iw- 
tween them. The company was granted a line of credit of $200,000 
during this period.
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The; advances to the company were made from time to time, 
as stated in their application of the 15th November, 1908, “on 
the security of all goods, wares and merchandise1, raw, manufac
tured and in process of manufacture,” which they then had or 
which they might have from time to time in their factory, build
ings, and premises in St. Thomas, or in certain specified ware
houses in Montreal and Ottawa. The application contained the 
following promise*: “ Anel we agree to give from time to time to you 
security for said advances uneier section 88 of the Hank Act, 
covering all the said goeds, or by warehouse receipts or bills of 
lading covering the same or part thereof. This agreement is to 
apply to all aelvane*es made to us uneier the said line of credit, 
the intention lieing that all such gooels which we may from time; 
to time have in said buildings or cellars shall l>e assigned from 
time to time to you as security for all advances.”

All the advances from 1908 to January, 1914, were made; on 
similar terms and upon like requests anel promises.

Subsequent to the 29th January, 1914, ami up to the 25th 
March, 1914, when the i>etition for winding-up was filed, the ad
vances were made on more elaborate requisitions, in the fonn set 
out on pp. 5th) and 000 of 37 O.L.R., and with the eleclaration that 
“This security is given pursuant to the written promise or agree
ment of the undersigned, anel especially of the agreement dated 
the 29th January, 1914.”

The recortls of the transactions in question were kept by the 
bank in two separate accounts, called respectively the purchase- 
account anel the sales-aecount. The former contained on the 
creelit side a record of all the demand-notes which the company 
gave from time to time, generally for round amounts ranging from 
$1,000 to $10,000. On the debit sieie were entered all cheques 
given for the payment of goods, wages, expenses, interest, etc. 
On the credit side of the sales-account were entered the cash de
posited, cheques of customers, drafts for collection, etc.—on the 
debit side, the demand-notes of the company paid off from time 
to time, customers' notes or drafts returned unpaid, etc.

Sub-section 3 of sec. 88 of the Bank Act, now found in 3 & l 
Geo. V. ch. 9, during the whole of the period in question, rend as 
follows: “The bank may lend money to any person engaged in 
business as a wholesale manufacturer of any goods, wares and 
merchandise, upon the security of the goods, wares and
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merchandise manufactured by liim, or procured for such 
manufacture.”

Section 90 of the Art reads as follows:—
“The bank shall not acquire or hold any warehouse receipt or 

Dill of lading, or any such security as aforesaid, to secure the pay
ment of any bill, note, debt or liability, unless such bill, note, 
debt or liability is negotiated or contracted,—

“(a) at the time of the acquisition thereof by the bank; or, 
“(t) upon the written promise or agreement that such ware

house receipt or bill of lading or security would be given to the 
bank ;

“Provided that such bill, note, debt or liability may be re
newed, or the time for the payment thereof extended, without 
affecting any such security."

Counsel for the appellants strenuously arguisl, first, that the 
demand-notes given by the company to the bank in this case were 
never negotiates! at all. In support of this proposition he relied 
upon Bank of Hamilton v. Halstead, 28 S.C.lt. 235, where it was 
held that, because the proceeds of the notes discounted were always 
really under the control of the bank, they were not “negotiated,” 
nor was there any “debt" contracted at the time, and that the 
securities were consequently void as against the assignee for 
creditors. He also cited Ontario Bank v. O'Reilly, 12 O.L.R. 420, 
and Toronto Cream and Butter Co. Limited v. Crown Bank, 
Hi O.L.K. 400, where the claims of the bank were upheld because 
they were for real advances, and moneys were placed at the dis
posal of the customers.

The facts of the present case are, however, entirely different 
from those of the Halstead case. The argument in this case is 
based upon and sought to be supported by some answers of the 
ex-manager of the bank, taken from his examination for discovery. 
His attention having been called to the fact that at a certain date 
lie had allowed the company to overdraw $25,000 lie.vond its 
credit-limit of $200,000, he explained it by saying that he had al
lowed the company to overdraw in its advance or purchase-account 
because it had then a large credit in the proceeds or sales-account. 
It was in effect simply a refusal to accept the company's demand- 
notes or to let it overdraw in its purchase-account unless 
it had an equal amount to its credit in the sales-account.
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So far as the evidence goes, the company had always the privilege 
of drawing the full amount that had been put to its credit through 
the negotiation of the demand-notes.

In taking this position the bank was quite within its rights. 
The law is well settled that, if a customer has accounts at two or 
more branches, the bank may consolidate them, and a cheque may 
be refused even w hen there appears to be money to the credit of 
the customer at the branch where it is presented, if upon the whole 
there are not sufficient funds: (larnelt v. McKeuan (1872), L.ll. 8 
Ex. 10; Prince v. Oriental Bank Corporation (1878), 3 App. Cas. 
325, at p. 333. This would apply d fortiori where, as in this 
instance, the two accounts were in the same branch.

It was also argued on liehalf of the appellants that the secur
ities in question were bad because the written promises or agree
ments to give the securities were not made at the time that the 
demand-notes were negotiated or the debt or liability contracted, 
and that an antecedent promise or agreement was of no value.

I am of opinion that clauses (o) and (6) of sec. 90 provide for 
two distinct classes of cases, and that they are quite independent 
of each other. The appellants' argument would read clause (n i 
into clause (6), which appears to me to be a wrong interpretation. 
I think that, for this case, the section should be construed ns if 
clause (o) were not in it at all.

However, this point has, in my opinion, been settled by author
ity which is binding upon us. In Imperial Paper Mills of Canada 
Limited v. Quebec Bank (1912), 26 O.L.R. 637, 6 D.L.R. 475, this 
Court upheld securities which were given to the bank long after 
the promise or agreement and after the advances had been made, 
even without the amount of the proposed advances being men
tioned in the promise or agreement. In one instance the promi-c 
was contained in a letter of the 23rd August, 1905, and the demand- 
note for $120,000 and the security were not given until the 23rd 
February, 1906, the advances having been made from time to 
time during the interval : see pp. 645,653, and 055. This judgment 
was affirmed by the Privy Council : Imperial Paper Mills of Canada 
Limited v. Quebec Bank, 13 D.L.R. 702,110L.T. 91. Lord Shaw, 
on 92, gives a detailed statement of the methods of business follow 
ed and adopted, which shews that the two questions we are now- 
considering were present to their minds.
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Reference may also be made to Townsend v. Northern Crown 
Hank (1912), 27O.L.R.479, at p.482,10D.L.R. 149, where Mulock,
C. J., in the Divisional Court, discusses the law as to the renewal 
of notes and ns to securities given in connection therewith. His 
statement of the law on this point was approved by Anglin, J., 
in the same case in the Supreme Court of Canada (1914), 21)
D. L.R. 77 at 81, 49 S.C.R. 394, at p. 401.

Vnder the facts of this case, it Incomes unnecessary to con
sider the question of the substitution of goods. As the law stood 
up to the 1st July, 1913, when the new Rank Act came into force, 
a bank holding securities from a manufacturer could not claim a 
lien upon goods substituted for those covered by his securities. 
The new law would apply to all securities given in this case after 
that law came into force ; and, as the advances made and new securi
ties taken after that date amounted to over $300,000, and the goods 
on hand at the suspension were valued at only $83,687.92, the 
bank might have a double title to the whole of the goods : it might 
claim them under the individual securities by virtue of clause (o) 
of sec. 90 or under the last blanket-security by virtue of sub-sec. 4 
of sec. 88* and clause (b) of sec. 90.

With regard to the two mortgages on the real estate in St. 
Thomas and Montreal, their validity depends to a large extent 
upon the credit to be given to the testimony of the then manager 
of the bank. The trial Judge had the advantage of seeing and 
hearing him, and has given him credit, and has made findings 
thereon in favour of the bank.

Vnder the circumstances, I do not think we should lie justified 
in reversing his decision as to either of these. If I had come to 
an opposite conclusion, I am not certain that we should have had 
jurisdiction to set aside the Montreal mortgage, inasmuch as real 
estate is governed by the law where it is situate. However, it is 
not necessary for us to consider that question.

In my opinion, the appeal should lx? dismissed.

Magee, Hodgins, and Ferguson, JJ.A., agreed with 
Maclaren, J.A.

Meredith, C.J.O.:—I agree with the conclusion to which my 
brother Maclaren has come.

ONT.
8.C.

Clarkson

Dominion
Bank.

Mnrlnrwt, J.A.

Magee, J.A. 
Hodgins, J.A. 
Ferguson, J.A.

Mere.ltlh.CJC).

.Sub-section 4 deals with the removal and substitution of goods.



238 Dominion Law R e ports. [38 D.L.R.

ONT.

ti.C.

Clarkson

Dominion
Bank.

lleredith.C.J.0.

B. C.

C. A.

Statement.

Macdonald,
C.J.A.

But for the decision in Imperial Paper Mills of Canada Limited 
v. Quebec Bank, 13 D.L.R. 702, I should have thought it open to 
serious question whether the learned counsel for the appellants 
is not right in his contention that, in order to validate a security 
under clause (6), the advance must be made at the time the written 
promise or agreement is given. In other words, that what sec. 
90 contemplates is, that the security shall be given at the time of 
the negotiation or contracting of the bill, note, debt, or liability, 
or that the written promise or agreement to give the security 
shall be given at that time.

Although the question raised by the learned counsel for the 
appellants does not appear to have been raised and was not dis
cussed in the Imperial Paper Mills case, the security in that case 
would have been invalid if the construction contended for by the 
appellants be the true construction of clause (6), and we should, 
I think, following that case, hold that the advance need not be 
made at the time the written promise or agreement is given.

Appeal dismissed.

CITY OF VICTORIA v. DISTRICT OF OAK BAY.

Britinh Columbia Court of Appeal. Macdonald, C.J.A., Martin and 
CaUihcr, JJ.A. November 6, 1917.

Sch001,8 (S I V—70)—Public Schools Act—High school.
The true construction of sec. 15 of the Public Schools Act (R.S.B.C 

1911, c. 200) is that public school includes high school, and a city muni
cipality school district has a right to collect fees from a district muni
cipality school district whose pupils attend its high schools.

[See also 34 D.L.R. 734.|

Appeal by defendant from order of Murphy, J.
E. C. Mayers, for appellant ; R. W. Hanninglon, for respondent. 
Macdonald, C.J.A.:—The decision of this appeal turns on the 

true construction of s. 15 of the Public Schools Act.
There are two classes of school districts, municipal and rural, 

the former lie within, the latter without municipalities. Munici
palities also are of two classes, city and district. The plaintiff 
is a city municipality and a city municipality school district. 
Defendant is a district municipality and a district municipality 
school district.

Pupils resident in the defendant municipality attended the 
high school of the plaintiff municipality, and the question in dis
pute is the right of the plaintiff to claim a contribution from the
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defendant under said s. 15. Defendant denies liability on the 
ground that said section obliges it to pay only to another district 
municipality, that is to say, that on the true construction of the 
section it is only when pupils in a district municipality attend the 
schools of another district municipality that the municipality of 
residence must contribute under the section. Had the plaintiff 
l»een a district municipality, and not a city municipality, no 
dispute could have arisen in the present case, except on the ques
tion of the applicability of the section to high schools.

Under the Public Schools Act the province assumes the burden 
of supervising, regulating, and in part contributing to the expenses 
of education, not only in its primary branches, but in its higher 
branches as well. The population in some parts of the province 
is very sparse, making it difficult to provide schools except at 
considerable distances apart.

It, therefore, often happens that the pupils of one school 
district reside near a school situate in a neighbouring school 
district. One or other, or both, of these school districts may be a 
municipal school district, that is to say, situate within a muni
cipality.

It is also impracticable in many of these school districts to 
provide more than a common school education. Parents must, 
therefore, send their children to a distance if they desire to give 
them the benefit of attendance at high schools. All public 
including high schools of the province are free, are each maintained 
by rates levied against the ratepayers of the school district, by 
provincial grants, and by the contributions mentioned in s. 15. 
In construing the section the scheme of the Act must be under
stood and borne in mind: it is that education in the province shall 
be universal, and that its cost should be equitably distributed. 
Children in one school district are not debarred from attending 
a school for the up-keep of which their parents are not rated, 
but if they do attend such schools the municipality in which they 
reside shall liear its just share of the expenses which the rate
payers in the municipality which educates these children have 
incurred thereby.

Now, an analysis of the section leads to several alternative 
constructions: 1. That the contribution is to be made only as 
Iwtween district municipalities. This construction would elimin-
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iitv, altogether, contribution to the school funds of city muni
cipalities by district municipalities, or by other city municipalities, 
and would Ih* at variance with the literal reading of the section. 
To arrive at this construction, we would have to read municipal 

District of school district in the second line as “district municipality school 
district ” because of the word “another.” 2. If the word “another " 
be eliminated, the district municipalities alone would be required 
to contribute, whether its pupils attended school in a district or 
in a city municipality, and city municipality would have the 
lienefit of the section but not its burden. 3. If the word “district " 
lie eliminated, the section would In* equitable, and bear evenly 
on all parts of the province, except in the unincorporated parts 
which would escape contribution on any construction of the section.

I think, therefore, having regard to the object of the whole 
Act, and the intention which I think must be imputed to the legis
lature to compel municipalities to contribute inter se where the 
children of the one are educated in the schools of the other, ami 
the impossibility of giving it a literal construction, the third in
terpretation of the section, which leads to no injustice or absurdity, 
must be adopted.

It was also urged that high schools are not public schools 
within the meaning of the section. “Public school” is defined in 
the intcrpretatk>n clause as “a school established under tin 
provisions of this Act.” Read in the light of this definition, s. 15 
is perfectly clear and unambiguous, and I find nothing in the rest 
of the Act which would entitle me to confine its operation to tin 
elementary or common schools which are popularly called public 
schools. When I say the public schools are free, 1 must qualify 
that statement to this extent, s. 58 enables school boards to charge- 
fees for attendance at high schools: this is alternative to s. 15. 

Martin, J.A., dismissed the appeal.
(ÎALLIHEK, J.A.:—I agree with the trial judge, and would 

dismiss the appeal. Apjteal dinminsed.

Martin. J.A. 

Galliher, J.A,

SASK.

8.C.

BURRITT v. STONE.
.So* kale heiron Su/treme Court, Haultain, C.J., and Lamont and Brown, JJ.

November H, 1917.
Contracts (6 II A—128)—Intention—Circumstances and course or 

DEALINGS.
Where the language used in an agreement in capable of more than one 

meaning the circumstances surrounding the contract and the course of 
dealing between the parties may lie looked at to see in what sense the 
parties were using the words.
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Appeal from the judgment of Newlands, J., dismissing an 
action for specific performance of an agreement for sale of land.

T. 1). Broun, K.(\, for appellant.
A. E. Vrooman, for respondent.
Lamont, J. :—The evidence was taken before the local registrar 

at Areola, and on that evidence and on the agreement itself, 
counsel for both parties made their argument. The agreement 
of sale provided that the vendor had “agreed to sell to the pur
chaser (the defendant) the land in question” for the price or sum 
of 85,200 to be paid in the following manner :—The sum of $7(M) 
upon the execution and delivery of this contract, $3,000 by 
assuming a mortgage in favour of Canada Permanent Mortgage 
Co. of Regina, Kask., balance in 5 equal annual payments with 
interest at 8r, per annum.

The question in dispute is as to the meaning of the clause. 
“83,000 by assuming a mortgage in favour of Canada Permanent 
Mortgage Co.”

Does that clause obligate the defendant to pay the sum of 
8317.95, interest in arrear upon a 83,000 mortgage- on the property 
in favour of the said company? The plaintiff contends that it 
does, while the defendant holds that it does not.

The agreement was not drawn up by a lawyer, but by tile- 
defendant himself and forwarded by him to the plaintiff.

The first question is: Can we look at the evidence to assist 
in construing the contract?

The rule appears to be that, where the language in which the 
parties have embodied their agreement is clear and susceptible 
of only one meaning, that meaning must be given to it, although 
it may not be that which the parties intended. Leake on Con
tracts, 6th ed., p. 145, 7 Hals., par. 1032. But, where the lan
guage used is capable of more than one meaning, the circum
stances surrounding the contract, and the course of dealing 
between the parties may be looked at to see in what sense the 
parties were using the words.

Leuis v. (i. W. H. Co., 3 Q.B.D. 195; Th( “Mobc,” [1891] 
A.C. 401, Lord Watson at 408.

To place upon the clause in question the meaning which tlu- 
plaintiff now seeks to have it bear would make the price of tin- 
farm to the defendant $5,517.95. This is inconsistent with tin*

SASK.
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clause fixing the price at 85,200. Furthermore, in my opinion, 
this case comes within the second of Lord Watson’s exceptions.

If a man says he has a $3,000 mortgage on his farm, he mean>, 
in popular language, that the principal of the mortgage1 is $3,000, 
and he would not l>e understood to include in that sum interest 
which may have accumulated, while in its legal sense a mortgage 
includes both principal and interest. I am, therefore, of opinion 
that in this case we not only may, but should, look at the surround
ing circumstances.

When we look at the evidence all difficulty disappears. When 
the agreement was sent to the plaintiff, who was then residing in 
British Columbia, he wrote back to his son, who resided in the 
district in which the land in question was situated, that tin- 
defendant’s agreement made no provision that the defendant 
would pay the interest in arrear, and the son, in his letter to tin- 
defendant, said:—

I have received a letter from my father lust night, stating that it was not 
embodied in the agreement that you should pay all the back interest due tin- 
mortgage company.

This, to my mind, puts it beyond question that the plaintiff 
did not understand the clause in question to mean that the de
fendant would pay arrears of interest, but only the principal 
sum secured by the mortgage. And that is precisely what the 
defendant says he meant by the language of the clause.

Before the registrar, practically the whole of the evidence 
on behalf of the plaintiff was directed to establishing that, by 
an agreement made subsequent to the letter above referred to, 
and l>efore the execution of the contract, the defendant had agreed 
to pay the interest in arrear. Whether or not such a collateral 
agreement was entered into there is no finding by the trial judge, 
and it does not concern us here further than to shew that, when 
they used the phrase “$3,000 by assuming the mortgage,” both 
parties understood it to mean only the principal sum secured by 
the mortgage, and that it did not include interest in arrear.

I am therefore of opinion that the appeal should be dismissed 
with costs.

Haultain, C.J., concurred.
Brown, J.:—I concur in the judgment of my brother Lamont, 

and simply wish to add that there is evidence which indicate-
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that the plaintiff protected himself as to the arrears of interest 
by a collateral agreement. This collateral agreement, however, 
is not set up or alleged in the pleadings and any evidence given 
in reference thereto was objected to by counsel for the defendant. 
If a perusal of the appeal book had satisfied me that the evidence 
with reference to the collateral agreement was fully gone into at 
the trial from the defendant’s point of view, I would be disposed 
to allow’ the pleadings to bo amended even at this late stage and 
to make a finding on that question. I am, however, not satisfied 
that the evidence was fully gone into, and therefore agree that 
the appeal must be dismissed with costs.

Appeal dismissed

D ▼. B.

Ontario Su/>reme Court, Ap/>ellate Division, Meredith, C.J.O., Maclaren, Magee, 
Hodgins and Ferguson, JJ.A. June 12, 1917.

1. Evidence (8XIO—855)— Admissibility—In action for breach of
promise.

In an action for breach of promise, evidence that third parties have 
made accusat ions against the plaint iff, or that conclusions derogatory 
to the plaintiff will be drawn from the fact of the breach, is not ad
missible.

2. New trial (8 II—7)—Prejudicial remarks.—Alien enemy.
A new trial will be ordered where a jury has lx*»n prejudicially 

inllucneed by counsel's improper comment that the defendant was of 
enemy and the plaintiff of friendly nationality by birth.

An appeal by the defendant from the judgment of Latch ford, 
J.,nt the trial, upon the findings of a jury, in favour of the plaintiff, 
in an action for breach of promise of marriage, for the recovery’ of 
85,000 damages and costs.

The plaintiff was a Russian Jewess, 19 years of age; the defend
ant was bom in Galicia, Austria, was educated in Canada, and 
was a practising barrister and solicitor in the city of Toronto, 
where he met the plaintiff.

The grounds of appeal were: (1) the improper admission of 
evidence; (2) improper conduct by the plaintiff and her counsel 
in using such evidence to influence the minds of the jurors; 
(3) nondirection; (4) excessive dan ages.

I. F. HeUmulh, K.C., for defendant.
Peter White, K.C., and J. J. dray, for plaintiff.
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Fehuibon, J.A.:—This is an action for breach of promi-c 
of marriage, and the appeal is by the defendant from a 
judgment for $5,000 and costs pronounced by Mr. Justice Latch- 
ford, on the verdict of the jury, after the trial at Toronto jury 
sittings on the 15th, 16th, and 17th January, 1917.

The respondent, a Russian Jewess, now 19 years of age, was 
by her parents sent from her home in the city of Baronovichi. 
Russia, to study in Jerusalem, and was there at the time of the 
outbreak of war; from there she was driven by the Turks, and. 
in consequence, travelled to Egypt, to New York, and later to 
Toronto, where she arrived in August, 1915, liecoming employed 
here as a teacher in the Jewish kindergarten.

The appellant was born in Galicia, Austria, was educated in 
Toronto, and is a member of the legal profession, having been 
admitted to practice alxtut two years ago, and is now employed by 
one of the legal firms of this city on a salary of $1,500 a year, 
and is without other means.

The evidence shews that his people are poor, that he contribute- 
to their support, and that it was largely owing to their objections 
that his promise to marry was not fulfilled.

The respondent did not prove actual damage, and the verdict 
of $5,000 is almost entirely sentimental.

The grounds of appeal are: improper admission of evidence: 
improper conduct by the plaintiff and her counsel in using such 
evidence to influence the minds of the jury; nondirection; and 
that the damages, considering the station in life of the parties and 
the financial position and prospects of the appellant, are excessive.

The appellant's counsel argues that the damages were largely 
increased because the respondent and her counsel improperly 
placed before the jury a number of matters not in issue between 
the parties, and that the jury in fixing the damages were influ
enced and prejudiced by this improper evidence, and an inflam
matory address thereon.

The matters complained of are:—
First, that the fact that the appellant was of A ustrian birth was 

contrasted with the plaintiff's Rutrian nationality, and made use 
of to prejudice the appellant. In the present state of public opinion, 
this was calculated to, and probably did, have the effect claimed.
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The matter is twice referred to in the evidence: first, in the 
respondent’s testimony, at p. 14; secondly, in the examination of 
the appellant’s witness Rabbi Jacobs, at p. 131.

While the respondent's counsel is not responsible for the last 
reference, he is, in my opinion, responsible for the first. The 
appellant’s counsel, speaking from his instructions, asserted, and 
the respondent's counsel did not deny, that the respondent’s 
counsel in his address to the jury referred to the nationality of 
lxith parties. This could only have been for the purpose of pre
judicing the jury.

The effect, in the present state of public feeling, of calling 
a party a “German" or an “Austrian" is dealt with in two 
very recent cases; one in the English Courts and the other in 
our own Courts. In Slazengers Limited v. C. Cibbi and Co., 33 
Times L.R. 35, the claim was for defamation by calling the plain
tiffs “a German firm." Couneel for the defence contended that to 
call a firm German was not defamatory, because the words must 
I>c taken in their ordinary sense, and, so used, did not hold a i>erson 
up to hatred and contempt, to which Mr. Justice Astbury replied: 
“A defamatory statement depends on time anil cireunistance. 
I agree that there were times in this country when it was not de
famatory to call a person a Hmnan"—and decided that the claim 
was well-founded. In our own Courts, in the recent case of Cage 
v. Reid, 38 O.L.R. 514, 34 D.L.R. 4(1, the second Divisional Court 
ordered a new trial because, among other things, it was given in 
evidence that the plaintiff was an Austrian, and counsel for the 
defence was permitted to urge the jury to assess the plaintiff's 
damages liecausc of his nationality at little or nothing.

In the case at bar, the plaintiff's counsel should not in his 
address have made use of the ilefendant's Austrian origin as he did.

The second matter that the appellant complains of as having 
been improperly admitted in evidence and presented for con
sideration to the jury was, that the appellant's near relatives 
insulted, slandered, and otherwise persecuted the respondent.

There is no doubt that this kind of evidence was admitted. 
I do not propose to quote the evidence in reference thereto, but 
it is found in many places throughout the evidence.

As examples, I quote from pp. 17, 18, and 128. On p. 17 the 
plaintiff is asked by her counsel as follows:—
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“Q. Mr. B. asked you for the marriage license?" After making 
a long answer covering 11 typewritten lines, she winds up the 
answer with this addition: “After the scandal that his sisters make 
in my house, I called up Mr. B. to the office, I asked him, ‘What is 
that your sister is coming to my house to make scandal, to perse
cute me? What is it that your people are coming to my house to 
make scandal and persecute me?’ A. He answered me, ‘Don't 
pay attention and it will be all over.’ I explained to him that this 
persecution and scandal is not for me to have it.

“Q. You were not deserving? A. Yes. I don’t want to hear 
such word in my house, that people should come and call me such 
shameful names. He promised me by the best he will come over 
to see me; he will speak to me."

On p. 18, in answer to her counsel:—
“Q. Did he say anything about the letter? A. Yes, he said 

he received my letter. Then when he came to me I ex
plainer! to him my position, and how I feei everything, and In- 
parents is persecuting me all over the city.

“Q. You tried to explain your position to him? A. Yes.
“Q. And that his parents had persecuted you all over the city? 

A. Yes."
On p. 128 (cross-examination of the defendant):—
“Q. Hadn't Miss D. told you time and time again what your 

people said to her in her presence, your sister Bessie, and your 
sister Mrs. Fauman, and Fauman? A. My sister Bessie saw her 
once; my sister Mrs. Fauman never saw her, and the doctor saw 
her either once or twice.

“ Q. Miss D. told you Mrs. Fauman had insulted her over the 
telephone then? A. No, she said my sister Bessie had spoken to 
her, and Dr. Fauman.

“Q. And had come running up to her room? A. Had caused 
some scandal or other, she said, in her home."

It was stated in evidence, and no doubt in the address to the 
jury, that the aim and object of the respondent in prosecuting 
this action was to clear her name and character from the imputa
tions and scandals not of the appellant, but of his mother, his 
sisters, and his brother-in-law. To illustrate, I quote a question



38 D.L.R.J Dominion Law Reports. 247

by the respondent’s counsel and the appellant's answer, at p. 127 : 
“Q. And she (the plaintiff) told you she never would have brought 
action if your people had not cast these scandals broadcast about 
her? A. She told me that, yes."

Also three questions put in cross-examination to Rabbi Jacobs, 
at p. 143:—

“Q. The trouble was that these things had l>een said against 
her; that was her trouble, wasn't it? A. I don't know.

“Q. Didn’t she toll you so? A. She told me so.
“Q. She gave that as the reason for not lieing willing to settle 

for a million dollars, didn’t she? A. Yes."
The slanders or some of them were most defamatory, and would 

probably lie taken into consideration by the jury.
A perusal of the evidence shews that much of the time occupied 

by the trial was thus taken up in putting before the jury the wrong
doings of the defendant’s relations, including their efforts to induce 
the Immigration authorities to take proceedings to deport the 
respondent as an undesirable immigrant.

This matter is 6rst referred to in the plaintiff's testimony in 
chief, at p. 38, but is gone into more fully in the evidence of the 
Immigration officer at p. 81:—

"Afr. While: Q. You are connected, I understand, with the 
Immigration Department? A. Yes.

“Q. That is the Canadian Immigration Department? A. 
Toronto, Dominion Immigration office.

"(j. Did you have some complaint in regard to the plaintiff, 
Miss D.? A. I received certain information about the plaintiff.

“Q. From whom? A. I am not at lilierty to divulge that, on 
account of departmental regulations.

“The Court: Q. They cannot be invoked here. Was it from 
the defendant? A. No.

“Mr. While: Q. Directly or indirectly? A. It was from a 
relation of his.

“Q. What happened? The name is not material? A. Certain 
information was given to me that the plaintiff had become a public 
charge.

“Q. Living on charity? A. Yes.
“Q. And was therefore subject to deportation? A. Yes. I 

Wont and called on the plaintiff and examined her.
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“Q. That was the information that rame to you, and, as a 
result of that, you called on the plaintiff and examined her? A. Yes."

Cross-examined by Mr. Phelan:—
“Q. That did not come from the defendant? A. No.
“The Covkt: A relative of the defendant’s.
"Mr. Phelan: My Lord, a man rannot he responsible for all 

his relatives.
“The Corin': Perhaps not. Mr. White did not press the 

matter, or the witness would have had to answer."
No attempt was made Indore us to justify the admission of 

this evidence, and, in my opinion, it was improperly admitted.
The respondent is represented to us as I icing well educated 

and highly accomplished. Her evidence shews her to he clever 
•ml artful. She missed no opportunity of making long self-serving 
statements, holding herself up to the jury as lieing slandered, 
insulted, and jicrsccuted by the appellant's relatives. The re
spondent's counsel repeated these statements and cross-examined 
in reference thereto. See the following questions and answers in 
the defendant's cross-examination (p. 116):—

"Mr. H’Ziifr.' Q. Did she tell you that your sister hail come to 
the house, walked in the door without knocking, had gone up to 
her room, and had there told her to her face that she was a prosti
tute? A. No, she told me my sister came up there and made :i 
scandal. She did not say what took place.

“Q. Anil that Dr. Fauman (brother-in-law) ami his wife had 
also come in, and made the same statements in the Steinhurg 
house? A. No, they weren't there, except Dr. Fauman.

“Q. Did Miss D. say that to you? A. She told me Dr. 
Fauman was there.

“Q. And you know that the statement of your sister was not 
true, don't you? A. That is right.

“Q. What did you do about it? A. I told her-----
"Q. Are you going to allow your sister to make statements of 

that kind about the girl you love? A. I merely told her she 
shouldn't interfere."

This and similar passages in the evidence lead me to think that 
there was a deliberate attempt on the part of the respondent and 
her counsel to prejudice the jury with evidence and suggestions 
of misconduct by the appellant's relatives.
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The third line of evidence objected to by the appellant's 
counsel is best illustrated by quoting a question and answer from 
the evidence of the respondent's witness Miss Levinsky, at p. 75:— 

“Mr. White : Q. Arc you able to tell us the effect on a girl's 
life among the Jewish community here in the city when a man re
fuses to marry her after In-ing engaged to her? A. It is very 
humiliating to the girl, and, of course, it gives rise to a question of 
doubt as to her morality, because when a yian refuses to marry a 
girl, after taking out a marriage license, if another young man 
would desire to marry that girl, the mother of that young man 
would say,4 Well, so ami so didn't want to marry her after lie took 
out a marriage license. What is the matter with the girl?’ It is 
very, very humiliating, and puts the girl in a very questionable 
position."

The contract, and the rights of the parties thereunder ami 
their remedies for a breach thereof, are governed by the laws of 
this Province; and, on a breach of such a contract, there is here no 
such inference of law affecting the respondent's morals as is stated 
in the foregoing answer. If the evidence was tendered and received 
to express the proper inference of fact, then I think that was an 
inference to be drawn by the jury ami not by the witness. The 
jury were not instructed to the contrary, ami they may have lieen 
greatly impressed and misled by this line of evidence.

The principles of law and rules governing tin* trial of an action 
for breach of promise arc considered in Smith v. Woodfine (18Ô7), 
1 C.B.N.S. (UK). In that cast* Mr. Justice Willes, at p. (>67, 
quotes with approval from the American work, Sedgwick on 
Damages, 2nd cd., p. 368, as follows: “The action for breach of 
promise of marriage . . . though nominally an action founded
on the breach of an agrément, presents a striking exception to 
the general rules which govern contracts. This action is given as 
an indemnity to the injured party for the loss she has sustained, 
and has always lx*cn held to embrace the injury to the feelings, 
affections, and wounded pride, as well as the loss of marriage 

. . . From the nature of the case, it has lieen found impos
sible to fix the amount of compensation by any precist; rule; and, 
as in tort, the measure of damage is a question for the sound 
discretion of the jury in each particular instance . . . —sub
ject, of course, to the general restriction that a verdict influenced 
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by prejudicef passioti, or corruption, will not be allowed to stand. 
Beyond this the power of the Court is limited, as in cases of tort, 
almost exclusively to questions arising on the admissibility of 
evidence when offered by way of enhancing or mitigating damages.”

This case is referred to and quoted with approval in a numl»er 
of later cases, and is so cited in Halsbury, vol. 10, p. 277, para. 508. 
The American authorities to the same effect are collected in 5 
Cyc., p. 1014 et seq.

No authority to justify the admission of evidence in aggrava
tion of damages of the slanderous statements or of the misconduct 
of third parties was cited to us, and I was unable to find any, and 
I cannot think that there is any principle or rule of evidence that 
justifies putting l>cforc the jury evidence of the feelings, statements, 
and actions of third parties against the plaintiff, particularly when 
it is sought thereby to increase the amount of damages that tin- 
defendant may have to pay ; therefore, I am of the opinion that 
much evidence tending to prejudice the appellant was improperly 
presented to and considered by the jury.

Counsel for the defence argued before us that the matters now 
complained of by the appellant were not important and <lid not 
affect the verdict, and that this is shewn by the fact that the trial 
Judge gave no directions in reference thereto. Nondirection in 
this and other respects is, 1 think, accounted for by the fact that 
the minds of the trial Judge and of the counsel were directed to 
considering only one of the questions that arose at the trial, viz., 
Was or was there not a breach of contract?

Before counsel commenced to address the jury, the learned 
trial Judge asked the jury to retire, and then, addressing counsel, 
made this statement:—

“I may say, gentlemen, that in asking the jury to retire, it was 
with a view of expressing my desire that counsel should confine 
their addresses to what appears to me to l>c the only point in the 
case. It is undeniable that there was a promise to marry. Now, 
the contention of the defendant is that there was a new arrange
ment, and that if that was broken, as it was broken apparently, 
it was the fault of the plaintiff. Is there anything else in the case? 
Then the question of damages? Can you suggest that there is 
anything else to which counsel should address themselves l>efnre 
the jury.
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“A/r. White: That is the case as I have it in my own mind.
“Mr. VhcUnr. That is all I sec.
“Tiie Court: Counsel will confine themselves to that brief 

point.”
The result was that the Court did not direct the jury on what 

evidence they were to consider or not to consider in connection 
with the assessment of damages. So that we must, I think, con
clude that the jury, when they came to assess damages, took into 
consideration all this evidence, which, as it appears to me, was 
improperly admitted, to the prejudice of the appellant. Section 
28 of the Judicature Act, R.S.0.1014, ch. 56, provides that a new 
trial shall not be granted on the ground of misdirection or improper 
admission of evidence, etc., unless some substantial wrong has 
been thereby occasioned. In arriving at a conclusion on this 
question raised by the Judicature Act, I think we must consider 
the amount of the verdict, having regard to the financial and 
social position of the parties.

The respondent is a young woman ; Canada is not her home or 
the home of her parents. She is in this country not by choice but 
by force of circumstances. She had been here less than a year 
when this action was commenced. She will probably return to 
her own country and her own people at the first opportunity. 
There her prospects of future marriage will not probably be affected 
by the appellant’s action.

The defendant is a young man who was educated through the 
efforts and self-denial of his parents ami sister. They are poor; 
they have claims upon the appellant. And, while not legally, he 
is morally, bound to recognise these claims, as the evidence shews 
Ik* has been doing. After he maintains himself ami contributes 
to the support of his immediate family, very little, if anything, 
can be left out of his present income to be applied toward a liquida
tion of a verdict of $5,000 and costs.

In my opinion, the verdict is, under all the circumstances, 
excessive, and was materially increased by the wrongful acts ami 
improper evidence complained of, and therefore substantial wrong, 
within the meaning of sec. 28 of the Judicature Act, has been done. 
See Cage v. Reid, 34 D.L.R. at 53-4. Having arrived at the 
conclusion that substantial wrong has lx»cn done, I cannot think
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that wc muet deny the appellant a new trial simply liecause his 
counsel failed at the trial to object to the evidence and acts now 
complained of. In this, I think, I am supported by the opinion 
of the Court in Gage v. Reid, supra, at p. 51-2.

For these reasons, I would set aside the judgment in the Court 
below and direct a new trial, the costs of the former trial and of 
this appeal to be costs in the cause to the appellant in any event.

Meukditii, C.J.O.:—I have had the opportunity of reading 
the opinions of my brother Hodgins and my brother Ferguson, 
and, while not subscribing to all that the latter says, I agree with 
him that it is proper that there should be a new trial.

I cannot agree with my brother Hodgins that counsel for the 
appellant at the trial was responsible for the introduction of the 
question of the racial origin of the np|>eHant. I cannot believe 
that, in the light of the happenings of the last three years, any 
juryman would not know that Lemberg was in Austria or at least 
in an enemy country, though I agree that it is more than probable 
that he would not know the wherealouts of Kolbussowa. Nor 
can 1 agree that the fact that the appellant was of Austrian 
origin would not, in the present state of public opinion, militate 
against him. Why were the questions asked if it were not to help 
the respondent or to hurt the appellant? For what other purpose 
was it deemed important for the respondent to establish “these 
interesting geographical facts,” as my brother Hodgins descrilies 
them? The prejudice to the ap{>ellunt was, I think, greatly 
aggravated by the contrast between the parties, evidently sought 
to be impressed upon the jury by painting the respondent as a 
refuge- from our ally Russia, while the ap|>ellunt was of 
Austrian enemy origin.

I agree with my brother Hodgins that it was not improper to 
give evidence of what passed lietween the appellant and the re
spondent with reference to the accusations which the relatives 
of the appellant were said to have made against her; but it was, 
in my opinion, improper to |K?rmit evidence that these statement* 
had in fact been made. It was but human nature for the jury, 
if they believed that they had Urn made, to take that into account 
in assessing the damages which tin* appellant ought, in their 
opinion, to pay.
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The evidence as to ti ? complaint that was made to the Immi
gration officer was allowed to go too far. While it would have 
lieen quite proper to have endeavoured to connect the appellant 
with it, it was not proper to shew that the complaint was made 
by a relative of the apt>ellant.

The damages, too, are excessive. If that were the only ground 
of complaint, it Is probable that the verdict ought not to l>e dis- 
turl>ed; but, in view of the very largc^damages awarded, it is not 
unreasonable, I think, to conclude that they were aggravated by 
the introduction of the evidence which I have said ought not to 
have lieen admitted.

Nothing was said in the charge of the learned Judge by way 
of warning to the jury against allowing their conclusions to be 
affected by the fact, if they found it to lie a fact, that the appel
lant's relatives had made untrue accusations against the respond
ent or ha«l sought to have her deported ; nor were the jury cautioned 
against l>eing affected one way or the other by the evidence that 
had been admitted as to the racial origins of the parties.

I am always reluctant to interfere with the finding of a jury, 
and endeavour to Ik* on my guard against usurping the functions 
of a jury in a case in which they have come to a conclusion different 
from that which 1 have formed as to the result of the evidence; 
but, at a tune like this, when the minds of the ptuplc are rightly 
inflamed against the (icrmnn ami Austrian |>eoples, it is, I think, 
incumlx»nt on the Court to guard against that feeling lieing used 
to the detriment of a litigant who comes or is brought into a ( ourt 
of Justice, and to be astute to see that, when* it has lx*en played 
upon by the successful litigant, he Is deprived of any a< I vantage 
thus unfairly obtained; and it is not, I think, unfair to presume 
against such a litigant that his effort has hail the desired effect.

Maclahen, J.A., agreed with the Chief Justice.

Hoduins, J.A.:—I find no trace in the charge of the learned 
trial Judge of any suggest ion, even a remote one, that counsel for 
the defendant had exceeded his privilege in addressing the jury or 
had uttered improper or inflammatory remarks. As counsel for 
the appellant, who addressed us, was not at the trial, and counsel 
for the respondent declined to be drawn into making a statement,
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the Court has nothing ltefore it which would warrant it in drawing 
a conclusion that this case is in any way similar to that of Gage v. 
Reid, 38 O.L.H. 514, 34 D.L.R. 40. It was in fact an essentially 
different case, both in the proof and in the ap|>cal to the jury.

Under these circumstances, I think the Court should not make 
an assumption at the expense of counsel and of the learned trial 
Judge, who, 1 have no doubt, would not have permitted anything 
unfair to the ap|>ellant to take place before him in open Court. 
Even if counsel erred in the direction indicated, there is a very 
salutary rule laid down that the attention of the presiding Judg< 
shall Ih1 called to the matter on the spot.

Boyd, C., in Sornbcryer v. Canadian Pacific R.W. Co., 24 A.R. 
203, thus defines it (p. 272): “Then the defendants moved for a 
new trial on the ground of the license of speech on the part of the 
plaintiffs’ counsel in his address to the jury, inasmuch as he went 
into irrelevant matter which would tend to warp their judgment 
and aggravate the damages. But no objection was lodged at the 
time by the defendants—no appeal was made to the presiding 
Judge, who was there for the very purpose of seeing that the trial 
was duly and properly conducted, and whose intervention should 
have been claimed while the alleged transgression was In-ing 
committed. It is a practice not to be encouraged to allow matter- 
eminently proper to be disposed of by the Judge to l>c passed over 
sub silentio before him, and then made subjects of complaint in 
an appellate forum: McDonald v. Murray, 5 O.R. 559, at pp. 575 
and 582. lie, present, hearing and seeing, can best rule as to 
whether there has l>cen an undue invasion of the large privileges 
of counsel addressing the jury ; and if the best and most immediate 
remedy of closure or the like is not invoked Indore him, it must In- 
taken that the gravity of the situation was not so serious at tIn
time of the address as it afterwards looms up in the light of the 
verdict.”

This is referred to with approval by the Appellate Division in 
Dale v. Toronto R.W. Co., 34 O.L.R. 104, 109, 24 D.L.R. 413, ami 
is apparently the rule in this Province—save in exceptional cases, 
of which this is not one. Here no protest was made, and. in 
consequence, the objection urged is not open to the appellant.

The verdict is large, and, to my mind, much too large, con. 
sidering the station in life of the parties and the immediate pros.
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poets of the appellant; and, in view of that fact, it is iiiqmrtant OWT~ 
to consider very carefully the grounds raised involving the ad- S.C. 
mission of improper evidence which, it is said, prejudiced the j> 
appellant, and may have resulted in increasing the verdict. *• ^

As to the racial origin of the appellant, 1 think the Court is ----
relieved from considering its effect ui>on the jury, as the informa- Hod*“",J 
tion as to it was supplied by the appellant’s own counsel. 1 have 
not yet made the acquaintance of any case in which a party has 
succeeded in getting a new trial because his counsel, either inad
vertently or of set purpose, stated a fact which is afterwards said to 
re-act unfavourably upon his client. It may l>e that counsel for 
the respondent was intending to prove the fact that the defendant 
was of Austrian origin, but he was stopped before he elicited any
thing more than the fact that Kolbuszowa was in Galicia and that 
the respondent did not know how far it was from Lemberg. These 
interesting geographical facts could do no possible harm to the 
appellant, unless the jury were thoroughly well-informed as to the 
various races who inhabit the locality in question, and were able 
to determine that in the particular place mentioned, at some un
known distance from Lemberg, no one but Austrians were found.
I have not found any authority for the argument that the nation
ality of the respondent ami her wandering life and friendless 
condition here, in fact her individual history and position, facts 
originally quite proper evidence, became inadmissible because 
afterwards it appears that the appellant was born in Austria.
Even if the fact that the respondent was a Russian made it, if 
improper, a matter of greater prejudice to dcscrilie the appellant 
as of Austrian origin. I am still of the opinion that the additional 
burden cannot l>e shifted from the appellant's own shoulders any 

• more than the original responsibility for its introduction. 1 am 
not sure that the infamous character displayed by the Germans 
has in the public mind attached itself to the Austrians as a uni
versal attribute. The argument, however, assumes this. Nor 
am I prepared to assent to the more general proposition that, in 
an action such as this, race and racial characteristics arc not 
admissible as part of the character and personality of the parties, 
if they happen to lie, at the same tune, eminently undesirable as 
national attributes.

As the second point urged—namely, that evidence was given 
that members of the appellant's family had uttered slanders upon
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the respondent, for which the verdict shews the appellant was 
held responsible—this is hardly stating the position fairly.

So far as 1 can see from the respondent's evidence, the scandals 
which the family of the appellant are said to have given circulation 
to, were first mentioned by the appellant at Mrs. Steinburg's. 
he indicating that they were told to him when he announced his 
intention of marrying the respondent. The appellant himself 
suggested that she should speak to his sister, and the respondent 
did so, meeting, she says, with insult and shameful language 
The details of this language were properly ruled out by the learned 
trial Judge. Hut the fact of these scandals lieing in the air con
tinued to be a subject of discussion lietwccn the two, anil the 
rcs|x>ndent resented them and continually complained to him 
aliout them, he trying to smooth matters over and promising 
marriage at a later date. At the same time there is no doubt, if 
the respondent is Ix-lievcd, that the apixdlant himself repented 
these scandals to the respondent and asked for an explanation, 
as be had a right to do, and she refused to answer. The young 
lady, by taking this course, led the appellant into the mistake of 
thinking he might use this refusal as a ground of defence, as was 
done in BaddeUy v. Mortlock (1816), Holt N.l1. 151. The case 
just mentioned is approved in Jefferson v. 1‘axkell, |191ti| 1 K.It. 
57, 68.

The iienring of this phase of the case, from the respondent's 
standpoint, is this: The appellant, lieing aware of these state
ments by his family, repeated them to the rcs|Hindent, ami created 
an unhappy state of affairs which he took advantage of to secure 
a postponement for a year. Then he made use of them again to 
repudiate his promise altogether.

On p. 31, again, this is said: "I can’t marry you now, because 
the people knows all in the city aliout scandals and aliout every
thing. I don't want to marry you. . . . When I like you, 
I went and took marriage license. Now I don't like you, and I 
don't want to keep my promise."

This, of course, is the res|xindent'a story, and is denied gen
erally by the up|icllunt. Hut the question just now is not whether 
it is true, but whether it contains anything inadmissible.

If the fart that the appellant's family had made statements 
about the plaintiff which he carried to her and demanded an ex-
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plunation, resulting in heart-burning, and finally—if one may- 
judge from the statement of defence, as one has a right to do, 
as paragraphs 3 anil 4 were persisted in down to the day of trial— 
in his declining to marry her, 1 am quite unable to see how that 
evidence can be shut out.

And, if this lx- competent evidence, it surely cannot be im
proper, but rather quite conunon sense, to indicate the source of 
tlieac reports in onler to shew that they really had lieen circulated 
and were not merely imaginary grievances or irresponsible gossip.

Nothing more was done, so far as 1 ran see after reading the 
evidence with care, than was necessary to shew that these state
ments by the family, repeated by the appellant, caused great 
friction and strain, ami were used aa an excuse first for postpone
ment, and then for repudiation. The striking out of the para
graphs in the defence which set up this justification for tide breach 
prevented the ap|xdlant from rely ing at the trial on misrepresen
tation or reports of improper conduct, but did not prevent the 
respondent from shewing that he hail done so until he came to 
Court. This is good cause for increased damages. The w hole of 
the circumstances under which the breach took place are proper 
for the jury on the question of ilamages.

lord Kshcr in Finlay v. Chinny (1888), 20 Q.H.D. 4!*4, at 
p 4118, says: “Not only are damages always given in respect of 
the |xTxonal injury to the plaintiff, but also damages arising from 
and occasioned by the personal conduct of the defendant; and 
evidence of the conduct of both parties is allowed to Is- given in 
mitigation or aggravation. The ages of the respective parties 
may lie taken into account, as well as their whole Ixdiaviour; and 
the damages may lie much enlarged if the conduct of the ilc- 
fendant has lieen an aggravation of the breach of his promise."

If the appellant here repeated statements which he said were 
based on family conversation, he cannot object to that fact com
ing out in evidence if his repetition of them forms an element in 
the unhappy state of affairs resulting.

As to the next ground, namely, that evidence was improperly 
admitted, seeking to connect the appellant with the action of the 
Immigration authorities, 1 think an answer to that is found in 
the record of what took place at the trial. The respondent's 
counsel evidently hoped to bring this home to the appellant.
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I cannot see why failure in the attempt to connect him witli what
ever action was taken, caused any serious wrong or prejudice to 
the appellant. The incident did not impress the learned trial 
Judge as in any way important. It dropped with the remark from 
him that Mr. White did not press the matter.

Further objection was made that it was wrong for the re
spondent's counsel to suggest that what occurred was humiliating 
to a girl in the Jewish community, and would give rise to doubt 
as to her morality. I fail to appreciate the objection, as it has 
l)ccn laid down over and over again that the effect on a girl's 
prospects and happy settlement may lx* considered, and that tin- 
jury are entitled to give sentimental damages. The fact, if proven, 
would form a proper foundation for them. It was, however, con
troverted, and the jury were entitled to consider it in the light of 
both the assertion and its denial.

It was not argued that the verdict was increased by evidence 
that the respondent had suffered special damage, having lost, 
through the action of the appellant, or given up in consequence 
of his promise, her ixisition as kindergarten teacher. I do not 
find the matter mentioned in the charge, and, as nothing was said 
alx>ut it on the argument, its effect may l>e disregarded. Sec 
(Jnirl: v. Thotnns, [M)16| 1 K.R. 516.

I cannot help thinking that undue emphasis has Ix'en placed 
on the events of a rather commonplace trial, Ifecause, unless some 
prejudice or undue motive can l>e shewn, it is a matter of great 
difficulty for the Court to interfere in a case of this nature.

In the case of Ihrry v. Da Costa (1866), L.R. 1 C.l\ 331, Willes, 
J., where the damages were £2,500, says in regard to them (p. 331 : 
“The Court is called upon to exercise an exceedingly nice juris
diction, and to interfere with that which is the peculiar ami ex
clusive province of the jury so long as they arc not misled by 
prejudice or gross mistake, or misconduct themselves." And he 
quotes with approval Smith v. Woodfine, 1 C.R. N.8. 660, where 
the Court laid it down that it would not interfere with the discre
tion of the jury in a breach of promise case as to the amount of 
damages, unless there had Iwen some obvious error or miscon
ception on their part, or it was made apparent that they had been 
actuated by undue motives. Willes, J., in that case, had himself 
declined to interfere, lx*cause, as he said, he was unable to satisfy
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hit) mind that the jury had cither lieen misled or had acted from 
bad or corrupt motives.

In the first-mentioned case Montague Smith, J., says (L.Ii. 
1 C.P. at pp. 335,330) : “ It is peculiarly the province of the jury 
to say from all the surrounding circumstances what compensation 
the injured party is to receive. It is quite impossible to analyse 
the elements of their verdict. The jury are clearly entitled to 
take into their consideration the wounded feelings und the altered 
social position of the plaintiff, and als& the condition in life of the 
defendant."

That was a case in which all the Judges thought the damages 
were too large. In Woodman v. Blair, 30 U.C.C.P. 452 that 
decision was followed, although the Court thought the damages, 
$1,500, unusually large.

Swinfcn Eady, L.J., in Quirk v. Thomas, [1910] 1 K.B. at p. 
527, says, in considering what the damages in an action such as 
this could he: “ In such an action the injury is treated as a personal 
one, and damages are awarded in respect of the personal injury 
to the plaintiff occasioned by the jiersonal conduct of the de
fendant; the conduct of both parties may l>e taken into account 
in assessing damages, and circumstances of mitigation or aggra
vation may be given in evidence; monetary exjienditiire or giving 
up a ]H)st or change of position in reliance on the promise may 
certainly be given in evidence as aggravating circumstances; and 
damages may lie given of a vindictive and uncertain kind, not 
merely to repay the plaintiff for tenqioral loss, but to punish the 
defendant in an exemplary manner; the damages are entirely at 
large», and, whatever matters are taken into account, the <lamages 
awarded are one lump sum."

In Halshury's Laws of England, vol. 10, p. 277, para. 510, the 
tests given are misconception anti improper motives.

I had thought that tierhaps the jury's discretion could lie 
limited in some way by the evidence of the mean» of the appellant, 
where that evidence is uncontradicted. But, after all, that class 
of evidence is merely to enhance (or mitigate) damages, and is so 
admitted (Bowen L.J., in Finlay v. Chirney (ante)).

If I had been able to bring this case within the exception to 
the rule laid down in Praed v. (Iraham (1889), 24 Q.B.D. 53, as 
stated by Vaughan Williams, L.J., in Johnston v. (ireat Western
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R.W. Co., [1904] 2 K.B. 250, at p. 257, i.e., if the jury had taken 
into account some head or measure of damage not properly in
volved in or applied to the claim, I would have been in favour of 
setting aside the verdict as excessive.

But that is not shewn, and it is exceedingly difficult to shew it 
except where the damages arc obviously based on some discernible 
calculation. There arc in this case statements, said to have been 
made by the appellant to his fiancée, which I should have liked to 
have seen specifically denied. The jury, in the absence of explan
ation, might well take them into account in fixing the damages.

On the whole, I am reluctantly of the opinion that the judgment 
appealed against should stand, and that the appeal should be 
dismissed with costs.

Magee, J.A., agreed with Hodgins, J.A.
New trial ordered; Magee and Hodgins, JJ.A., 

dissenting.

ASHKANASE v. DARLYMPLE.

Queltcc Suixrior Court, Muclennan, J. December 7. 1917.

Payment (§ 1—11)—Legal tender—Cheque.
An unmarked cheque is not legal tender and may be refused on that

ground.

Action for damages for refusal to deliver goods sold.
Decary tl* Dccary, for plaintiff.
St. Germain & Co., for defendant.
Maclennan, J.:—On September 24 last, plaintiff purchased 

from the defendants 100 boxes of butter,each containing 56 pounds. 
The purchasing price was 44c. a pound, and defendants agreed 
to keep the butter in storage until called for, plaintiff to pax 
costs of storage.

On October IS plaintiff asked for delivery of the butter and 
tendered his cheque for $2,464 in payment. Defendants, however, 
refused to deliver the butter to plaintiff, who complained that he 
was thereby obliged to purchase elsewhere at an enhanced price— 
47cents a pound. He claimed that defendants were liable to 
refund to him the difference in the price of the butter, namely, 
three and a half cents a pound, making a total of 8196, and he 
asked the court to give him judgment for this amount and the costs 
of the action.

Defendants pleaded that they did not deliver the butter to
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the plaintiff localise he <lid not offer them payment for the same. 
The cheque he offered was not an accepted one.

The plaintiff’s demand for delivery of the Lutter was accom
panied by his unaccepted cheque on the Merchants Bank of 
Canada to the order of the defendants for 82,464, the
defendants refused to accept as payment on the ground that the 
cheque was unaccepted. It was necessary to the validity of a 
tender that, if it he money, it he made in coin declared to he current 
and legal tender (Civil Code, 1163 (4)). An unaccepted cheque 
objected to on the ground that it was not accepted or marked 
good by the hank on which it is drawn is not a legal tender, 
unless the objection to receive it is based solely on the amount 
of the cheque (HI umber y v. Life Interest Co., [18V7| 1 Cli. 171. 
(1898], 1 ('h. 27; and Clerk v. Wadlciyh, 10 Que. K.C. 456). 
The defendants were not put in default to deliver the butter 
by the offer to them of the unaccepted cheque, and they 

their willingness to deliver the merchandise upon re
ceiving payment of the purchase price. In the circumstances, it 
cannot be held that has proved his claim. The court
grants acte to the defendants of their readiness to deliver the 
merchandise to plaintiff upon payment in cash therefor and the 
costs of storage, and dismisses plaintiff’s action with costs.

Re GINSBERG.
Ontario Suprenu; Court, Appellate Division, Meredith, C.J.O., Maclaren, Mayee, 

! tody ins and Feryuson, JJ.A. June 12, 1917.

Witnesses (§ II C.—45)—Privileoe — Ski.f incrimination.
The right of a witness to refuse to answer questions put to him. on the 

ground that his answer might tend to criminate him is a civil right which 
has been taken away from him hv the Ontario Evidence Act. R.S.O. 
1914, c. 70, 8. 7. in respect of civil matters.

Appeal from the order of Falconbridgc, C.J.K.B., on a motion 
to commit, for refusal to answer questions on an examination 
under the Assignments and Preferences Act (Ont.).

P. II. Bartlett, for appellant.
J. M. McEvoy and IT. G. It. Bartram, for Ginsberg, the re

spondent.
Meredith, C.J.O.:—This is an appeal by the assignee 

of the respondent from an order of the Chief Justice of
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the King’s Bench, dated the 31st January, 1017, dismissing the 
appellant’s motion to commit the respondent for his refusal to 
answer questions put to him on his examination under sec. 38 
of the Assignments and Preferences Act, R.S.O. 1014, ch. 134.

The only question for decision is as to the right of the respond
ent to refuse to answer questions put to him on his examination 
on the ground that his answers would tend to criminate him 
in other words, whether the privilege to refuse to answer which 
formerly existed has been abrogated by legislative enactment.

The basis upon which the argument of the respondent’s counsel 
rests is, that the privilege in question was part of the criminal 
law, and could not therefore lie abrogated or restricted except 
by legislation of the Parliament of Canada, and that the provin
cial legislation which assumes to trike it away is ultra vires.

No case was referred to which supports that contention, and 
I am of opinion that it is not well- mnded.

Effect cannot l>e given to the contention of the respondent's 
counsel without overruling Chambers v. Jofiray, 12 O.L.R. 377.

That wras an action for libel, and the question was as to the 
right of the defendant to refuse to answer questions put to him 
on his examination for discovery, on the ground that his answers 
might tend to criminate him, and it was held by Mulock, C.J. 
and by a Divisional Court, that his privilege to refuse to answer 
had been taken away by sec. 5 of the Evidence Act, as enacted by 
4 Edw. VII. ch. 10, sec. 21, which is substantially the same as 
sec. 7 of the Evidence Act, R.S.O. 1914, ch. 76.

It is true that no question was raised as to the constitutionality 
of the Act—probably because no one was bold enough to suggest 
a doubt as to its constitutional validity. So far from overruling 
that case, I am of opinion that it was rightly decided.

Two of the other cases cited by the respondent’s counsel 
make against his contention.

In Weiner v. Heintz?nan No. 2, 15 P.R. 407, the ques
tion was, whether the defendant was privileged from answering 
questions on his examination for discovery on the ground that his 
answers “might criminate” him. There was then no Ontario 
legislation abrogating the privilege, though there was Dominion 
legislation which had that effect. The Dominion Act was relied 
on by the plaintiff, but the Chancellor pointed out that “that
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statute, by necessary constitutional limitations, as well as by 
express declaration, applies only to proceedings respecting which S. C. 
the Parliament of Canada has jurisdiction. ... As to the 
procedure in civil causes such as this . . . the Dominion ^insbkro.
Parliament has no jurisdiction, and therefore the power to en- Meredith,cj.o. 
force incriminating answers by the Canadian Act does not enure 
to the benefit of purely provincial litigation.”

In Regina v. Fox, 18 P.R. 343, the question was as to the 
application of the Evidence Act of Canada to an examination 
for discovery in an action to recover a penalty under a Dominion 
statute. There was then no Ontario legislation taking away the 
privilege, and it was argued that the Ontario law applied; but the 
('ourt came to a different conclusion and held that the action was 
one to which the Canada Evidence Act applied.

Regina v. Roddy, 41 U.C.U. 291, Regina v. Laurence (1878),
43 U.C.U. 104, and Regina v. Ilart (1891), 20 O.U. Oil, do not 
afford any assistance. In the first case, all that was decided 
was, that it was not competent for a Provincial Legislature “to 
declare an act which by the laws of the Dominion is a crime not 
to be a crime, so as to make persons substantially accused of crime 
compellable to give evidence against themselves” (p. 297). In 
the second case, the decision was, that it was not competent for the 
Legislature to make it an offence under the Liquor License Act to 
tamper with a witness, because that was a criminal offence at 
common law, and was therefore a subject within the exclusive 
legislative authority of the Parliament of Canada. And in the 
third case, all that was decided was, that a prosecution for a 
contravention of a municipal by-law was a criminal proceeding 
to which the Dominion Evidence Act was applicable.

There is also in the Canada Evidence Act, R.S.C. 190f>, ch.
115, a clear recognition of the right of the Provincial Legislatures 
to take away the privilege: sec. 5 (2). This is not, of course, 
conclusive, but may be considered in determining the question we 
are called upon to decide.

Rut, assuming that the privilege is part of the criminal law,
I do not see why it has not been abrogated by sub-sec. 1 of sec. 5, 
the provisions of which are that : “No witness shall be excused 
from answering any question upon the ground that the answer to 
such question may tend to criminate him, or may tend to estab-
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lish his liability to a civil proceeding at the instance of the Crown 
or of an>' person. ”

Section 2 provides that: “This Part shall apply to all criminal 
proceedings, and to all civil proceedings and other matters what
soever respecting which the Parliament of Canada has jurisdiction 
in this behalf.”

The latter words of sec. 2, if counsel is right, cover the ques
tion of privilege, because ex h y pot lied that is a part of the criminal 
law, and therefore a matter as to which the Parliament of Canada 
had jurisdiction to legislate as it did by the subsequent sections.

However that may be, as I have said, I am unable to accede 
to the argument of the respondent’s counsel that the privilege 
in question is part of the criminal law and can be abrogated only 
by Dominion legislation.

In my opinion, the privilege is a civil right, and may lx* taken 
away by a Provincial Legislature as to matters with respect to 
which it has authority to legislate, as it undoubtedly has as to 
the matters dealt with by the Assignments and Preferences Act. 
When legislative authority was divided between the Dominion 
and the Provinces, so much of the law of evidence as relates to 
criminal proceedings fell to the Parliament of Canada, and so 
much of it as relates to civil proceedings to the Provincial Legis
latures; and, the examination of an assignor being a civil proceed
ing, it was, in my opinion, competent for the Legislature to fashion 
its law of evidence in reference to it as in its judgment it might 
deem proper.

The learned Chief Justice was of opinion that the protection 
afforded by both Dominion and Provincial legislation, that the 
respondent’s answers should not be receivable in evidence against 
him, “docs not afford sufficient immunity in a case like this,” 
and he points out that “the prosecutors might well get informa
tion from him which would enable them to get convicting evi
dence aliunde without using his own evidence against him at all.” 
With great respect, that seems to be beside the question he had to 
determine, which was, whether the privilege had been abrogated. 
In plain and unmistakable language it is taken away by both 
enactments. It might have been taken away absolutely, and 
the question whether sufficient protection has been afforded by 
the sections to the witness who is compelled to answer is not for 
the Court, but for Parliament and the Legislature, to determine.
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I would, for these reasons, allow the appeal,.reverse the order 
of the learned Chief Justice, and substitute for it an order re
quiring the respondent to attend for examination at his own ex
pense and to answer all questions that may l>e put to him as to 
the disposition of his property, he having of course the right, by 
objecting, to obtain the immunity for which the legislation pro
vides.

The costs throughout must be paid by the respondent.

Maclaren and Magee, JJ.A., concurred.

Hodgins, J.A.:—The assignor is examinable under Provincial 
statute R.S.O. 1914, ch. 134, sec. 38.

In the course of examination objection was taken by the 
assignor in this “action” (Evidence Act, R.S.O. 1911, ch. 70, 
sec. 26), that his answers may tend to criminate him. Under 
sec. 7, sub-sec. 2, of that Act, his right to refuse to answer, be
cause of this excuse, is taken away so far as the Legislature of 
Ontario has power so to do.

There can be no doubt that he is a compellable witness in this 
proceeding, taken under a Provincial statute (ch. 70, sec. 0) ; and, 
notwithstanding what was said by Rose, J., in Regina v. Fox, 
18 P.R. 343, I think the assignor is included in the term “wit
ness.” If not, there is nothing to weaken the effect of sec. 0 in 
making him compellable to give evidence. If the protection 
given by that section is, on this point, ultra vires of the Province, 
then the result is, that none is afforded.

But it is said that his right to refuse to say anything tending 
to criminate himself is a right possessed by an individual at com
mon law, and therefore, in such a matter as this, within the do
main of criminal law.

The right is a personal right and based on a well-recognised 
rule of law, which was introduced into this Province with English 
law. Vaughan Williams, L.J., in In re X. Y.t [1902] 1 K.B. 98, 
at p. 102, says that it is “an extension of the common law rule that 
you could not call a prisoner to prove the case against himself,” 
and adds: “That was not always a principle of English law. 
It was evolved by common law Judges, who in the course of time 
came to the conclusion that it would not further the ends of 
justice to call a criminal to prove the case against himself. ”
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It applies equally in civil and criminal proceedings, and it 
arises here in a purely civil matter.

When the right is set up in a civil suit, while its object is pro
tection from future criminal proceedings, its assertion is a matter 
of civil right. The fact that its motive is a desire to escape the 
criminal law does not thereby associate it with the criminal law.

I am, therefore, not convinced that the power of the Provin
cial Legislature to take away what Pollock, C.B., calls a rule of 
law, is abrogated, because objection is taken that the answer 
may tend to criminate. 1 do not think, however, that that 
question really arises; for, if the witness brings himself within 
the domain of criminal law by his objection, then the Dominion 
statute recognises that the Provincial statute compels the witness 
to testify, and limits the protection to the consequences of the 
answer, and not to the answer itself.

Looking at both statutes, it would seem odd if a witness from 
whom both Legislatures have taken away this privilege can 
escape on the ground that only one has made him a compellable 
witness, although that one is the only authority that in this 
particular matter could do so.

I am glad that this conclusion brings our law in regard to 
the proceedings in question in line with English legislation respect
ing bankruptcy proceedings: Regina v. Ilillam (1872), 12 Cox C.C. 
174; The Queen v. Erdheim, [1896] 2 Q.B. 260.

Ferguson, J.A.:—This is an appeal by the assignee for the 
benefit of creditors of the respondent, William Ginsberg, from an 
order of the Chief Justice of the King's Bench, dated the 31st 
January, 1917, whereby he dismissed the appellant’s application 
for an attachment against the respondent, William Ginsberg, for 
his refusal to answer questions upon his examination held under 
sec. 38 of the Assignments and Preferences Act, R.S.O. 1914, 
cli. 134.

William Ginsberg attended for examination and was sworn, but 
refused to answer questions as to his property and the disposition 
he had made thereof, on the ground that his answers might tend 
to criminate him. In this contention he was upheld by the 
learned Chief Justice. The basis of that opinion appears, I think, 
in the following quotation therefrom : “ I am of the opinion that the
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protection extended in such cases by l>oth Dominion and Pro- ONT*
vincial legislation, that his answers shall not be used or receivable 8. C.
in evidence against him, does not afford sufficient immunity in a pE 
case like this. The prosecutors might well get information from Ginshero. 
him which would enable them to get convicting evidence aliunde Forgu**, j.a 
without using his own evidence against him at all. In fact, the 
proceedings would take the form of an examination for discovery 
in a criminal case, which cannot be.”

The appellant's counsel contends that the question is not 
what, if any, protection is or should be afforded to a witness, but 
that it is, has the legislation of the Province of Ontario and of the 
Parliament of Canada taken away the right of a witness in a civil 
proceeding to refuse to answer a question on the ground that the 
answer may tend to criminate him? And that the questions dealt 
with by the learned Chief Justice, as to what use may be made of 
the answers or what protection should be granted to a witness, are 
questions for the Legislature and not for the Court.

The appellant’s counsel argued before us that the proceeding 
taken to examine the respondent was a civil proceeding, affecting 
civil procedure and property and civil rights, and that the Prov
ince of Ontario, having exclusive jurisdiction under clauses 
(13) and (14) of sec. 92 of the British North America Act, had, 
by the Evidence Act (Ontario), 11.8.0. 1914, ch. 7(i, sec. 7, taken 
away the right of a witness in such a proceeding to refuse to answer 
a question which might tend to criminate him; and, further, that, 
if the right was, as claimed by the respondent, part of the criminal 
law, then that the Parliament of Canada has, by the Evidence 
Act (Canada), R.S.C. 1900, ch. 145, secs. 2 and 5, taken away the 
right.

Counsel for the respondent argued that the Evidence Act 
(Ontario) was vitra vires, in that, according to his view, “it pur
ports so to alter the criminal law as to compel any one of His 
Majesty’s subjects unwillingly to become a witness, and, being so 
compelled to become a witness, then to be compelled to answer 
questions tending to criminate himself.” The respondent’s 
counsel further argued that the right to refuse to answer such 
a question was part of the criminal law; that the Canada 
Evidence Act did not cover or extend to the right to refuse 
to answer questions which were put in proceedings in civil
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matters, over which exclusive jurisdiction was, by the British 
8. C. North America Act, conferred on the Province; and that sec. 

2 of the Canada Evidence Act limited the application of sec. 
Ginsberg. 5 of the Act to questions put in a criminal proceeding or 
Ferguson, I.a. questions put in a proceeding respecting a matter in which the 

Parliament of Canada had exclusive jurisdiction.
In Broom’s Legal Maxims, 7th cd., p. 743, it is stated to b< 

a characteristic principle of English law that no man can be 
compelled to criminate himself.

In Taylor on Evidence, 8th ed., p. 1243, it is said : “Thi- 
rule—which is of great antiquity and even acted upon by Chiel 
Justice Jeffries when it told against the prisoner—applies equallx 
to the parties and to witnesses, and it is now uniformly recog
nised by all British Tribunals, whether civil or criminal.”

In Starkie’s Law of Evidence, 4th ed., this rule is discussed at 
p. 204, and it is there stated that a witness is not bound to answer 
any question, either in a Court of Law or Court of Equity, if hi- 
answer will expose him to any criminal punishment or tends 
collaterally to convict him, agreeably to the wise and humain 
principle that no man is bound to criminate himself, referring t<> 
Rex v. Barber (1720), 1 Strange 444.

The rule is discussed in Odgers’ Law of Evidence (1911), p. 
220, and is shewn to have been from time to time modified by 
statute, particularly in bankruptcy proceedings ; but I think it 
clear that the rule was a long and well-established principle of 
our law, applying to civil and criminal proceedings alike, and, 
unless it has been taken away by statute, must be given effect to. 
See also Regina v. Hart, 20 O.R. fill; Weiser v. Heintznian No. 
2, 15 P.R. 407; and Reginax. Fox, 18 P.R. 343.

In order that they may be more readily considered. 1 
here set out the parts of the statutes which I think bear upon the 
questions raised:—

The British North America Act, sec. 91 : “ It shall be lawful for 
the Queen, by and with the advice and consent of the Senate and 
House of Commons, to make laws for the peace, order, and good 
government of Canada, in relation to all matters not coming 
within the classes of subjects by this Act assigned exclusively 
to the Legislatures of the Provinces; and for greater certainty, 
but not so as to restrict the generality of the foregoing tenus of
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this section, it is hereby declared that (notwithstanding 
anything in this Act) the exclusive legislative authority of the S. C. 
Parliament of Canada extends to all matters coining within the re 
classes of subjects next hereinafter enumerated ; that is to say Ginsberg.
. . . (27) The Criminal Law, except the Constitution of Ferguson, j.a. 
Courts of Criminal Jurisdiction, but including the Procedure in 
Criminal Matters.”

The Canada Evidence Act, R.S.C. 1906, ch. 145, secs. 2 and

“2. This Part shall apply to all criminal proceedings, and to 
all civil proceedings and other matters whatsoever respecting 
which the Parliament of Canada has jurisdiction in this behalf.”

“5. No witness shall be excused from answering any question 
upon the ground that the answer to such question may tend to 
criminate him, or may tend to establish his liability to a civil 
proceeding at the instance of the Crown or of any person.

“ (2) If with respect to any question a witness objects to answer 
upon the ground that his answer may tend to criminate him, or 
may tend to establish his liability to a civil proceeding at the 
instance of the Crown or of any person, and if but for this Act, 
or the Act of any Provincial Legislature, the witness would there
fore have been excused from answering such question, then 
although the witness is by reason of this Act, or by reason of such 
Provincial Act, compelled to answer, the answer so given shall not 
he used or receivable in evidence against him in any criminal 
trial, or other criminal proceeding against him thereafter taking 
place, other than a prosecution for perjury in the giving of such 
evidence.”

The British North America Act, sec. 92: “In each Province the 
Legislature may exclusively make laws in relation to matters 
coming within the classes of subjects next hereinafter enumerated, 
that is to say: . . . (13) Property anil civil rights in the 
Province. (14) The administration of justice in the Province, 
including the constitution, maintenance, and organisation of 
Provincial Courts, both of civil and criminal jurisdiction, and 
including procedure in civil matters in these Courts. ”

The Ontario Evidence Act, R.S.O. 1914, ch. 76, sec. 7 :—
“7.—(1) A witness shall not be excused from answering any 

question upon the ground that the answer may tend to criminate
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OKT‘ him, or may tend to establish his liability to a civil proceeding 
8. C. at the instance of the Crown or of any person or to a prosecution
Hb under any Act of this Legislature. 

Ginbbeku. uzo\ ir“(2) If, with respect to any question, a witness objects to
Ferguson, j a angWcr upon any of the grounds mentioned in sub-section (1),

and if, but for this section or any Act of the Parliament of Canada, 
he would therefore have been excused from answering such 
question, then, although the witness is by reason of this section or 
by reason of any Act of the Parliament of Canada compelled to 
answer, the answer so given shall not be used or receivable in 
evidence against him in any civil proceeding or in any proceeding 
under any Act of this Legislature.”

If it were clear that the right claimed was part of the criminal 
law of Canada, I would still be of the opinion that the Province, in 
exercising its exclusive jurisdiction over the administration of 
justice in the Province, including procedure in civil matters and 
over property and civil rights as conferred by sec. 92 of the British 
North America Act, was empowered to, and has, by sec. 7 of the 
Evidence Act of Ontario, taken away the right of a witness, in a 
civil proceeding affecting property and civil rights within the 
exclusive jurisdiction of the Province, to refuse to answer a ques
tion on the ground that his answer might tend to criminate him ; 
but, as I read the Canada Evidence Act, the right claimed by the 
respondent is not now part of the criminal law of Canada.

Section 2 of the Canada Evidence Act makes the provisions of 
sec. 5 of the Act applicable not only to all criminal proceeding' 
and all civil proceedings, but to all other matters whatsoever 
respecting which the Parliament of Canada has jurisdiction, and 
it will be seen from a perusal of parts of sec. 91 of the British 
North America Act (supra) that the Parliament of Canada ha> 
jurisdiction not only in criminal proceedings but in the criminal 
law. Therefore, reading secs. 2 and 5 of the Evidence Act to
gether with sec. 91 of the British North America Act, thes< 
sections would, I think, read: “In all criminal proceedings anu in 
all civil proceedings and other matters whatsoever respecting
which the Parliament of Canada has jurisdiction in that behalf, 
that is, among other things, in the criminal law and in relation to
all matters not coming within the classes of subjects assigned ex
clusively to the Legislature of the Province, no witness shall be
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excused from answering any question on the ground that the 
answer to such question may tend to criminate him,” etc.

If I be right in so reading the statutes, then the right claimed 
by the respondent is not now part of the criminal law of Canada, 
and the argument advanced on behalf of the respondent fails.

For these reasons, I am of the opinion that the Province, in 
the exercise of its jurisdiction over the administration of justice 
and procedure in civil matters affecting property and civil rights, 
had the power, exercised by sec. 38 of the Assignments and Pre
ferences Act, to compel the respondent to attend and submit for 
examination as to his property etc., and also the further right, 
exercised by sec. 7 of R.8.0. 1914, eh. 70, of t;.king away the 
respondent's right in a civil proceeding to refuse to answer a 
question which might tend to criminate him; and that, in 
exercising such power, the Province did not take away or in
fringe any right which the respondent was entitled to as part of 
the criminal law of Canada.

The question, whether or not the Legislature extended to 
a witness thus compelled to answer proper protection or sufficient 
protection, is not, I think, a question for the Court ; for, no matter 
what our opinion may be as to the justice of the legislation, it 
must lie our duty to give effect to the statute.

I would allow the appeal. Appeal allowed.

Re
(jINSHKUG.

TENNANT v. RHINELAND. MAN.
Manitoba Court of Ap/Htil, Homil, Perdue, ('non it Fullerton. (. .

JJ.A. December IU, 1017. v

Landlord and tenant (SIIIB—49)—Landlord's right <u action for 
injury TO CROPS.

One who lenses property for it imrtion of the crop grown has an 
equitable interest in such crop, and may maintain an action against a 
third party for damage thereto.

Action by a lessor against a third part y for damages for injury Statement, 
to tenant's crop. Affirmed.

A. McLeod, K.C., for apj>ellant.
T. J. Murray, for respondent.
Howell, C.J.M.:—The law involved in this case raises ques- iiowoii.cj.M. 

lions of much importance to this province. The plaintiff leased 
the land, which was afterwards flooded, to a tenant on terms that 
he, the landlord, should receive one-third of the c•rop after it
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was threshed. After the crop was sown by the tenant, it 
was injured by an overflow of water caused by the defendant, 
and the plaintiff seeks relief.

Under the old law, as shown in Haydon v. Cranford, 3 O.S. 
583, and the authorities there referred to, the plaintiff could not 
have recovered. The old purely common law courts looked only 
at the legal title. In that case Robinson, C.J., stated: “No legal 
property in any wheat raised on the farm could vest in Crawford 
till the tenant had threshed and divided it and delivered to him 
his portion.” Equitable rights were not then considered, and tin- 
execution creditor of the tenant was permitted to seize and sell 
goods that did not rightfully lielong to the debtor.

The attitude that our courts, with their equity powers, would 
now take- in such a case, is shown in Holroyd v. Marshall, 10H.I..C '. 
191, 11 E.R. 999 and in Canada Permanent v. Todd, 22 A.R. 
(Ont.), 515.

The plaintiff in this case leased the land, and by the lease 
it was agreed that in lieu of rent he should receive one-third of 
all the grain which should be raised upon the land. A crop was 
sown, and if it had l>een ]>ermitted to ripen in the course of nature 
he would have l»een entitled to a share of the same of considerable 
value. If the tenant had threatened to destroy the crop or had 
refused to harvest or thresh it, it seems to me that the court would 
intervene and protect the landlord: Holroyd v. Marshall, at 211.

The plaintiff became by the lease entitled to a portion of the 
crop upon that land to be brought into l>eing in the future as fully 
as the right to future created l>ook debts was acquired in Tailhy 
v. Official Receiver, 13 App. Cas. 523. As in that case the plain
tiff’s right is an equitable one only, but this court recognizes such 
a right and will protect it as shown in the cases above mentioned.

The subject is much discussed in many American cases, and 
the decisions are conflicting. In the State of Kansas, apparently, 
there is legislation protecting the landlord’s interest: Sims v. 
Jones, 75 N.W. 150. Perhaps the want of equitable power in 
some of the courts led to the decisions adverse to the landlord.

S. 33 of the Rills of Sales Act, R.S.M. c. 17, requires con
sideration. It declares that : “Every mortgage, bill of sale, lien, 
charge, encumbrance, conveyance, transfer, or assignment exe
cuted or created and which is intended to operate and have efferi

I
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as security” of any growing crop or of a crop to he grown shall lie MAN- 
absolutely void. C. A.

The lease in this matter did not create such a document. The Tennant

share of the crop was the rent, it was not security for the rent, it _ *'•
, , , Rhineland.was the rent reserved. -----

I cannot think that this legislation was ever intended to pro- Hoeell,CJ M 
hilfit the very common practice of leasing lands reserving a share 
of the crop by way of rent, and that common way of selling lands 
with a right to the vendor to a share of the crop by way of payment.

This statute seems to he a legislative admission that crops 
to he grown in the future may he subject to sale and that legal 
rights may thereby he created.

The facts were found by the trial judge, and 1 see no reason 
to disturb his judgment.

Perdue, J.A.:—In this action the plaintiff claims damages Perdue.j.a. 
against the municipality for the negligent and improper con
struction of a ditch, whereby her land was flooded and fhe crop 
upon it injured. The County Court Judge has found that the 
flooding of the land was caused by the improper construction of 
the ditch, which did not adhere to the plans and levels furnished 
by the (iovemment engineer. Objection is taken to this finding 
of fact, but I see no reason for interfering with the judge’s con
clusion. There was no stenographer at the trial, and the evidence 
has not been reported in full. The judge saw the witnesses and 
heard all the evidence and was in a better position to arrive 
at a proper conclusion as to the facts than this court can be 
with only meagre notes before it of what was stated by the wit
nesses. The very moderate verdict of $137.00 was given for the 
plaintiff.

The plaintiff had leased the land to a tenant for 8 months of 
the year 1911, commencing on February 28. The rent was to he a 
(piarter share or portion of the whole crop grown upon the land 
during the term, such share to he delivered on the day of threshing, 
which was to be done on or before October 1 in that year. A 
further lease was made by plaintiff to the same tenant for a year 
from November 20, 1911, the rent being one-third of the crop to 
be delivered on the day of threshing which should be done on or 
before October 1, 1912.

The main objection argued before this court was that the plain-
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tiff had leased the land and that she had not such an interest in 
the crop as entitled her to maintain an action for injury to it. It 
has been settled by a long line of authorities which cannot In- 
questioned that an assignment for value of property to lie acquired 
or to come into existence in the future binds the property when it 
conies into existence, and confers upon the assignee an equitable 
interest in the property. See Holroyd v. Marshall, 10 Ii.L.C. 191. 
11 E.R. 999; Tailby v. Official Receiver, 13 App.(’as. 523; Lazarus 
v. Andrade (1880), 5 C.P.D. 318; McAllister v. Forsyth, 12 Can. 
8.C.R. 1 ; Canada Permanent L. and S. Co. v. Todd, 22 A.R. (Ont.), 
515; Roper v. Scott, 10 Man. L.R. 594.

In Tailby v. Official Receiver, it was held that an assignment of 
future book debts, though not limited to Ixiok debts in any particu
lar business, was sufficiently identified and passed the equitable 
interest in book debts acquired after the assignment, whether in 
the business carried on by the mortgagor at the time of the assign
ment or in any other business. In that case Lord Watson said:

'i here w but one condition which muet be fulfilli-d in order to make th< 
assignee's right attach to a future clew in action, which is, that, on it.- 
coming into existence, it shall answer the description in the assignment, or. 
in other words, that it shall Im- capable of being identified as the thing, ni
as one of the very things assigned (p. 533).

The estate acquired by the assignee for value is an equitable 
one which binds the assignor and the property when it is acquired 
or comes into existence. The principle has long been applied to 
growing crops and crops to lie grown. In Pctch v. Tulin, 15 
M. & W. 110, 153 E.R. 782, a bill of sale had l>eon executed by a 
tenant to his landlord, to whom the tenant was indebted, covering 
amongst other things growing crops, etc., “and also all the tenant- 
right and interest yet to come and unexpired.” It was held by 
the Court of Exchequer that these latter words included future 
grown crops, and that the landlord was entitled to those as against 
a third party, who had obtained an execution against the tenant, 
and had seized growing crops. In that cast* reference was made 
to the very old decision of (Hrantham v. Hawley, Hob. 132, in which 
a lessor covenanted that a lessee of a term might at the end of tin- 
term take the corn which should be growing on the land at the 
end of the term. It was held that the tenant’s right to the crop 
of the corn growing on the land at the end of the term prevailed 
as against the grantee of the reversion.

,-4
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In Canada Permanent v. Todd, it was held that crops to 1m* 
grown might Ik? covered by a chattel mortgage, and that the C. A. 
claim of the chattel mortgagee was good, as against an execution Tennamt
creditor of the mortgagor who had seized on the land a quantity n *'•
, . , , , , 1 , * Rhineland.

of gram and hay. Osler, J.A., dissented as to the crops sown after -----
the mortgage became due, but agreed with the other members «rM,° J A
of the court as regards the crops sown before the mortgage fell
due.

In the case now before this court the tenant, by the terms of 
the lease, agreed to pay the rent by giving the plaintiff a specified 
share of t he crops to be grown during t he term. This was support - 
ed by valuable consideration—the granting of the term—and it 
operated as an assignment in equity of the plaintiff’s share in the 
crop to be grown, a thing which on coming into existence was 
capable of being identified as the thing assigned. See Tailby 
v. Official Receiver, supra. The time when the plaintiff should 
receive her share of the crop was the day of threshing, but under 
the covenant, she had her equitable interest in and right to that 
share from the time it came into existence, without any further 
intervention on her part. This is clearly shown in the judgment 
of Osler, J.A., in Canada Permanent v. Todd, on the authority of 
llolroyd v. Marshall, 10 H.L.C. 101, 11 E.K. 999. He points 
out that where there is a valid assignment for value of future 
goods which can be sufficiently identified, there is no necessity for 
a novus actus interveniens. In llolroyd v. Marshall, Lord Chelms
ford said, p 220:—

At law, although a |H)wer is given in the deed of assignment to take 
Im session of after acquired pro|ierty, no interest is t ransferred, even as bet ween 
the parties themselves, unless |M>sscssion is actually taken; in equity it is not 
disputed that the moment the property comes in to existence the agreement 
o|«Tates u|M>n it.

In almost all the cases in which the questions above referred 
to have taken place, the contest was lictween the assignee of the 
future goods and either an execution creditor of, or a purchaser 
for value from, the assignor. In the case at bar, the defendant is 
a mere trespasser, anti the plaintiff has only to show that she 
has some right or interest in the crop in order to maintain an action.

In 24 Cyc. 1408, the law upon this subject in the United 
States is thus laid down:—

Where land is let upon shares, the owners of ero|>s may maintain an 
nction against third |>ersons for unlawful trespass upon or injury to such crops.
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In supjMirt of this statement of the law a number of rases are 
rited. See also W artier v. Alibey, 112 Mass. 3.r>.r>,at p.3(i0; Minmuri 
I’ac. It. Cn. v. Sayers, 27 I,.11.A. (N.S.) 108, 174.

The defendant relies upon IInylon v. Crawford, 3 0.8. 583 
In that ease the defendant had leased a farm to a tenant who was 
to deliver to the defendant one-half of the wheat to lie raised on 
the farm. The tenant ahseonded, leaving a crop of wheat in tin 
ground. The plaintiff, a rreditor of the tenant, obtainedanattacb- 
ment against the tenant, and the sheriff exposed the crop foi 
sale as perishable goods under the statute. The plaintiff pur
chased at the sale I he tenant’s interest in the crop. The defendant 
afterwards rut and removed the wheat. The plaintiff then brought 
an action in trespass against the defendant. The court held 
that the defendant and the tenant stood in the relation of landlord 
and tenant and that there was no legal property in the wheal 
until it had I wen threshed and the defendant’s portion delivered 
to him.

I share the doubts of Beck, J., expressed in Forrester v. Eln 
32 D.L.R. 071), as to the authority of Haydon v. Cranford, “in i 
court administering a complete system of jurisprudence embracing 
what was formerly law and equity.” The Haydon case was an 
action of trespass in a common law court where no recognition 
was given to an equitable right. At the time that case was decided 
no pica on equitable grounds was permitted. It cannot lie an 
authority at the present time when a mere equitable title in prop
erty is sufficient to support an action against a wrongdoer in 
respect of the property: K.B. Act, H.S.M. 1913, e. 40, s. 25 (u 
(/), (»)•

The defendant also relies upon Campbell v. McKinnon, 11 
Man. I..11. 421. In that case the claimant had let to a tenant 
the execution debtor, a farm by indenture reserving as rent “tin
............share of the crop to be grown upon the demised premises
It was also provided that the lessor might retain from the share 
of the crop that was to be delivered to the lessee a sufficient 
amount to cover taxes and pay advances and other indebtednes- 
The lessee was, immediately after threshing, to deliver the whole 
crop, except hay, in the name of the lessor at an elevator to be 
named by the lessor. All crops of grain were to be the absolute 
projwrty of the lessor until all covenants, conditions, etc., were
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performed. The instrument ended with a covenant by the lessor 
to deliver to the lessee a full two-thirds of the proceeds of the crop 
stored in the elevator, less any sum retained for taxes, advances, 
indebtedness or guarantees previously mentioned. The grain in 
question had remained until seizure in the tenant’s possession on 
the farm. The claimant, the lessor, claimed the grain as owner 
under the terms of the lease, and nor for rent. Killam,.)., giving the 
judgment of the full court, held that if the legal property in the 
crop was in the lessor from the time it came into existence, it 
was still, as to two-thirds, held for the l>enefit of the lessee, subject 
to the lessor’s charge for advances, etc., and in equity lessor was 
hut a mortgagee; if, however, the lessor was not to take the legal 
property until delivery, he will be treated in equity as having 
a lien for moneys intended to be secured; that in either case the 
lessor’s lien or charge would be void under the Rills of Sale and 
Chattel Mortgage Act, 03 and 04 Viet., c. 31, ss. 31. 33. (Now 
R.S.M. 1913, c. 17, 33, 35.)

In Campbell v. McKinnon, the lessor’s right to the share of 
the crop as rent did not come in question. He claimed the whole 
crop as owner under the terms of the lease, and the decision of 
the court related to that claim only. It is therefore not an autho
rity affecting the decision of the present case.

Clause 33 of the Bills of Sale and Chattel Mortgage Act. 
R.S.M. 1913, c. 17, which makes void every chattel mortgage, 
hill of sale, lien, charge, encumbrance, conveyance, transfer or 
assignment of growing crops or crops to be grown is confined to 
chattel mortgages, etc., “intended to operate and have effect as 
security.” The provisions in the leases in the present case as to 
the rent being paid by a share of the crop, cannot be regarded as 
a security” under the above section. The provisions in the lease 
set forth the manner of paying the rent, which instead of being a 
fixed amount to lie paid in money is to be paid in kind and is to 
vary in value according to the amount of crop the tenant may 
succeed in raising in each year.

No question is raised as to any right of an execution creditor 
against or of a purchaser for value from, the lessee. The agree
ment is in writing and is binding between the plaintiff and the lessee. 
The title of the plaintiff is sufficient as against a trespasser.

In Manitoba, and indeed in all the prairie provinces, leases in

Si
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which the landlord is to receive a share of the crop by way of 
rent are extremely common. Agreements for sale of land fre
quently provide that the purchase money is to lie paid by deliver
ing a share of the crop. These arc found as a general rule to In- 
beneficial to the owners of the land, and to the tenants or pur
chasers.

In my opinion it would be in the interest of public policy to 
uphold such transactions, if possible, where they have been entered 
into honestly and in good faith.

I think the appeal should lie dismissed with costs.
Cameron, J.A. (dissenting):—This action is brought in the 

Count y Court of Gretna by the plaintiff, the owner of a quarter 
section, for damages to crops occasioned by the negligent con
struction of a ditch by the defendant municipality.

The quarter section was under lease to a tenant, the rent re
served to the plaintiff being one-third of the crop. It is provided 
in the lease that the lessee “will immediately after the threshing it 
required by the lessor deliver the lessor’s share of the crop, in 
the name of the lessor, at the elevator in Rosenfeld.”

The action was tried before Locke. Co, J., who entered a verdict 
for the plaintiff for $137.90. An argument was addressed to us 
challenging the judge’s findings of fact, but I think we would not 
be warranted in interfering with them.

The main point discussed before us was the plaintiff’s right t<> 
bring this action, it being contended that she had no property in 
the crop until delivery was made under the terms of the lease. A 
leading case on this subject is Haydon v. Cranford, 3 0.8. 583. 
where the lease reserved to the lessor a share of the crop. It was 
held that the relation between the parties to the least' was 
that of landlord and tenant, and rent being payable in kind and 
uncertain in amount, instead of a fixed amount of money, and 
that no legal property in tlx* crop vested in the landlord until the 
tenant had threshed and delivered it. It was also held that the 
tenant might before delivering legally alienate the whole crop, and 
might maintain trespass ex en against the landlord.

In Campbell v. McKinnon, 14 Man. L.R. 421. Kiilain, (’.J., in 
construing the lease then in question, whereby the lessee was to 
deliver the whole crop in the name of the lessor at an elevator, 
held that the legal property in the whole crop was to lie in the lessee

26
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until delivery at the elevator, but that from that time it was to 
be in the lessor. The grain in question in this ease remained in 
the possession of the lessee upon the demised farm until seizure, 
and was claimed by the landlord as owner and not for rent.

The principle laid down in Haydon v. Crawford was followed 
in Robinson v. Loti, 2 S.L.R. 270, and in Kidd v. Dochcrty, 16 
D.L.R. 525, by the Supreme Court of Saskatchewan en banc. 
In Forrester v. Lives, 32 D.L.R. 070, it was discussed by Beck, J., 
who there gave the judgment of the Alberta Supreme Court, and 
held it a more reasonable view t hat, under such a contract, the land
lord acquired an undivided interest in the entire crop in its undi
vided state.

He did not, however, fully commit himself to that view.
In R. v. Hassail, 3-1 D.L.R. 370, the accused was charged with 

a theft of a share of crop grown under a crop-sharing agreement 
between landlord and tenant. Cumberland, Co. J., followed 
Haydon v. Crauford; Campbell v. McKinnon and Robinson v. Loti, 
cited above, as holding that: “No property in any of the wheat 
vests in the landlord until the tenant has divided it and delivered 
the landlord's share to him,” and he declared that lie was unable 
fo find any special property or interest in the landlord if he is not 
the owner.

1 find the term “equitable interest " defined as such an interest 
as a Court of Equity can pursue and appropriate to the discharge 
of debts. Cyc. XV., 1087. Under the authorities it would be 
difficult to contend that the landlord under the instrument before 
us had any interest which could lie so proceeded against.

"Equitable title” is defined (ib.) as the right of the party to 
whom it belongs to have the legal title transferred to him. It 
would be out of the question to attempt to hold that the landlord 
here had any right to have the legal title to her share of the crop 
transferred prior to delivery.

Numerous decisions are to be found on this subject in tlie 
courts of the United States. These decisions frequently deal with 
what arc called “cropping agreements,” in which the relation 
between the parties is not one of landlord and tenant but of 
hiring. Other cases deal with tenancies in common created by 
the contract or by virtue of a statute. Where these factors do 
not enter into the cases, it seems to me that the general weight
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of authority is in accordance with the* decision in Haydon v. 
Crawford. In Baker v. Lewis, 150 Pa. 251 (referred to in ( larki 
landlord and Tenant, p. 80) it was held that “A lcence paying one- 
half crop as rent has the exclusive title to it after severance and 
before division.”

In Manier v. Abbey, 152 Mass. 355, it was held (p. 300), that 
“Where the owner parts with his entire possession of the land in 
his lessee or tenant, and is to receive his half by way of rent in 
kind, the relation of tenants in common does not exist ; but it i> 
that of lessor and lessee. The lessor has no right to disturb the 
lessee in his possession or to interfere with or take his half, for. 
the possession of the land being in the lessen*, the property in tin 
crop must necessarily follow the interest in the land until the time 
for division.”

I have examined some other authorities, the headnotes to 
which in the digests and reports are deceptive.

In Niagara Oil Co. v. Ogle, 98 N.E. 00, before the Supreme 
Court of Indiana, the crops were to Ik* divided “half and half" 
between the landlord and tenant, p. 03. It was held that tin- 
landlord was the owner of the undivided half and entitled to re
cover for such damages as he might have sustained. The case in 
the Federal Reports, 19 Fed. 25, relied upon, was a case of co
tenancy.

In Neal v. Ohio Hirer H. Co., 34 S.E. 914 (W. Virginia), while 
the headnote states generally: “The owner of land, who has leased 
it to a tenant for a share of the crop, may sue for a tort of a wrong
doer damaging the growing crop.” The lease in question wa>. 
however, one of the cropping agreements to which 1 have referred.

In Dryden v. Peru Bottom Drainage Dist., 158 N.W. 53, tin 
terms of the lease are set out and contained provisions for tin 
execution of a chattel mortgage on the crops by the tenant not 
later than June 1 in each year, and also a provision that tin- 
landlord should have alien on the crops upon the premises for 
payment of the rents. It was held that he had an interest entitling 
him to recover.

Missouri Pacific v. Sayers, 82 Kan. 123, is reported at 27 
L.R.A. N.S., 108. The headnote says that a landlord who i> 
to receive a share of the crop as rent may maintain an action 
without joining the tenant and recover from a railway company
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which obstructed a river, resulting in flooding the land and injuring 
and destroying jrnrt of the crop growing thereon, but can only 
recover to the extent of his share. But that decision proceeded 
on a statute providing that "when any such rent is payable in a 
share or certain proportion of the crop, the lessor shall be deemed 
to Ik* the owner of such share or proportion, etc.” It was held 
that this provision gave the landlord an individual ownership in 
the crop.

In Riddle v. Dow, 66 N.W.K. 1066, it was held by the Supreme 
Court of Iowa that a landlord entitled to receive as rent for a farm 
a share of the crop to be delivered by the tenant, has such an in
terest in the crop that he may, before division, make a valid 
mortgage thereon which will attach to his share as soon as segre
gated. This appears to be the judgment of the majority of the 
court, but Deemer, .1., concurred in it on other grounds, while 
(hanger, .1., with whom the Chief Justice of the Court- concurred, 
delivered a strong dissenting opinion, stating that previous de
cisions of the Iowa courts had held to the contrary. He 
cites Rees v. linker, 3 (1. (Ireene 461, which decides: “This 
share* was in the nature of rent and until it was delivered the exclu
sive ownership of the growing crop was in the tenant” which, Ik* 
says, has lieen repeatedly affirmed in the* courts of that State. At 
p. 1072 he says, “1 submit that this court has held that a landlord 
may not assign his interest in a growing crop: that In* has no inter
est therein that could be made the subject of a levy; and that he 
has no such interest therein that, if it is destroyed, he can maintain 
an action for damages; and that all such holdings are in terms 
based on the single fact that he has no ownership in the crop until 
it is set apart.”

In Reeves v. Hannan, 48 Atl. H. 1013. it was held by the Court 
of Error and Appeals of New Jersey that, in the case of a lease 
reserving a share of the crop as rent, the title to the crop produced 
did not vest in the parties as tenants in common but solely in the 
tenant and that the landlord had no claim upon them until an 
actual division was made.

Some confusion may arise in reading decisions of the United 
States courts from the use of the term “landlord's lien." At 
common law a landlord had no lien upon the chattels or emits of
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his tenant merely by reason of the relationship. But “in most 
of the States statutes provide that the lessor shall have a lien upon 
the agrieultural products grown upon said premises for his rent." 
24 Cyc. 1249. I find that such statutory provisions exist in 
Kansas as already mentioned in Iowa (see Martin v. Steams, 
3 N.W.R. 92), in Indiana (see Campbell v. Bowen, 33 N.l-'.R. 650-. 
in Illinois (see Morgan v. Campbell, 22 Wall V.8. 381). and in the 
District of Columbia (see Fowler v. Bapley, 15 Wall V.S. 328* 
where the provision was introduced by Act of Congress. The fact 
that it was deemed necessary to pass such legislation is an argu
ment in favor of the defendant’s contention in this case. If the 
landlord already possessed an ownership of the property it was 
obviously unnecessary to give him a lien upon it.

If the lease in question in the case at bar contained a provision 
giving the landlord an interest in or charge upon the growing crop, 
then the right of the landlord would stand on a different basis. 
But such a provision might be effected by see. 33 of our Bills of 
Sale Act, as to the effect of which 1 would not now express an 
opinion.

I find it difficult to resist the conclusion that the principles set 
out in Haydon v. Crawford, supra, are sound and that the plaintiff 
has no status to bring t his action, in view of the weight of aut horit y. 
It may seem peculiar that, as in this present case, the plaintiff 
should have no remedy as against a wrong-doer who was the author 
of the destruction of the crop, one-third of which would have 
been hers had the crop been grown and delivered as stipulated. 
Had the rent reserved been money, the remedy on the covenant 
would still be open to the plaintiff. Notwithstanding these con
siderations, it must be remembered that the plaintiff entered 
deliberately into this contract, which constitutes the relationship 
of landlord and tenant and no other, all the legal results of which 
she must be taken to have known.

The measure of damages in an action for injury to a grow ing 
crop is discussed in Missouri Pacific v. Sayers, and decided to 
be the value of the crop in its condition at the time and place ii 
was destroyed. This subject, as variously decided by the United 
States authorities, is discussed in L.R. An. N.S. 27, p. 108, in n 
footnote to the al>ove case. I do not need to enter upon this 
branch of the case.
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After much consideration, my conclusion is that the plaintiff 
is not entitled to bring this action for damages to her share of the 
growing crop. As for the injury to the reversion, tliat question 
was not considered by the trial judge and was not, apparently, 
brought to his as there is no evidence bearing on the
subject.

I would allow the plaintiff to bring the matter again before 
the trial judge, with the right to bring evidence upon the question 
of damages to the reversion.

Fullerton, J.A.:—While the amount involved in this appeal 
is small, the question is one of importance and by no means free» 
from difficulty.

Plaintiff is the owner of the north-west quarter of see. 21. 
township 3, range 1 west. By indenture of lease bearing date 
February ti, 1012, she demised the land to one Letkemann for 
tlie term of 1 year, the rental to lx* the one-third share of tlie- 
whole crop, “such share to be delivered on the day of threshing.” 
The defendant municipality in the year 1910 began the construc
tion of a ditch on the north of the plaintiff's land, and owing 
to improper construction and failure to , water was
diverted to the plaintiff’s land which in the year 1912 did con
siderable damage to tin- crop growing thereon.

The point for decision is whether or not the plaintiff, as owner 
of the land, has any status to maintain an action against the 
municipality for injury to the crop occasioned by the- flooding of 
the land in the year 1912, when the land was under lease.

For the defendant it is contended that the plaintiff had no 
legal interest in the crop at the time it was injured, and therefore 
cannot maintain the action, and reliance is placed on the cases 
of Haydon v. Cranford, 3 0.8. 583, and Campbell v. McKinnon, 
14 Man L.R. 421.

There can be no doubt that growing crops which an- fructus 
industriales, can be seized under a writ of execution, and can also, 
subject to the provisions of the Bills of Sale and ( battel Mortgage 
Act, be the subject of a sale or mortgage to the same extent 
as any other personal property or chose in action.

In Holroyd v. Marshall, 10 H.L.C. 191, 11 E.R. 999, it was 
lii-ld that a contract for the sale or mortgage of future 
property, being capable of specific performance, transfers the
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beneficial interest in the property, as soon as it is acquired, i- 
the vendee or mortgagee.

In Tailbji v. Official Receiver, 13 App. ('as. Ô23, Lord Mac- 
nachten, at p. 543, said:—

It hits long boon settled that future property, iHissihilities and expect- 
aneies, are assignahle in equity for value. The mode or form of assignment i- 
absolutely immaterial provided the intention of the parties is clear. ’! 
effect mite the intention an assignment for value, in tenus present and inm« 
diate. has always been regarded in equity as a contract binding on the 
science of the assignor and so binding the subject-matter of the contrai 
when it comes into existence, if it is of such a nature and so described as i> 
be capable of being ascertained and identified.

In the case of thInternational Harvester v. Jacobsen, 24 D.L.R. 
632, (Alta.), the claimant loaned the owner of a farm $400 in cash 
and was to got in return one-third of the crop. Under an exe
cution against the owner the sheriff seized the whole crop. Stuart 
J.. held that the essence of the transaction was a sale by the owner 
to the claimant of a one-third interest in the property to come into 
existence in the future and that the claimant was entitled to one- 
third of the crop as against the execution creditor. On appeal 
(28 D.L.R. 582), the judgment of Stuart, J., was affirmed.

Forrester v. Elves, 32 D.L.R. 670, was a later decision of the 
Supreme Court of Alberta. In this case the land was let on a 
rental of one-third of the crop. The owner of the land sold bi- 
interest in the crop, and the issue was between the purchaser of 
that interest and an execution creditor. Beck, J., who delivered 
the judgment of the court, held that the purchaser was entitled to 
the one-third share of the crop.

The case of Haydon v. Crawford, supra, so much relied on 
by the defendant, was decided in the reign of William IV. by :i 
court which had no jurisdiction to give any effect whatever to 
equitable principles. By the terms of the lease in that ease 11n- 
tenant was to deliver to the defendant, the landlord, as rental, 
one-half of the wheat to be raised by him on the farm. The 
tenant absconded, and the plaintiff, who was a creditor of the 
tenant, sued out an attachment under which the sheriff seized and 
sold the tenant’s interest in the crop, the plaintiff being the pur
chaser. Immediately after the sale the defendant cut and remove I 
the wheat into his barn, and the plaintiff brought trespass for 
the cutting and carrying away. The court held “that no legal 
property in any wheat raised on the farm could vest in the defend-
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ant till the tenant had threshed and divided it, and delivered to 
him his portion/’

Applying the principles of the common law alone, this decision 
is quite in line with the authorities which held that at common 
law an assignment of a thing which has no existence, actual or 
potential, at the time of the execution of the deed, is altogether 
void.

MAX.

C. A.

Khinklaxd.

Fullerton. J.A.

Campbell v. McKinnon, 14 Man. L.R. 421, is frequently cited 
as authority for the proposition that the landlord has no propert y 
or interest of any kind in a growing crop until it has actually 
been divided and the share of the landlord set aside. A careful 
reading of the case will, I think, show that tin1 point in question 
ilid not come up for decision. The lease in that case reserved as 
rental “the one-third share or portion of the whole crop which 
shall l>e grown upon the demised premises.” The whole crop was 
io lx* delivered at an elevator in the name of the lessor and “all 
crops of grain grown upon the said premises should l>e and remain 
the absolute property of the lessor until all the covenants, con
ditions, provisos, and agreements therein contained should have 
heen fully kept, performed and satisfied” The least- further 
provided that the lessor shall deliver to the lessee* two-thirds of 
tIk- proceedd of the crop less any sum retained for taxes, advances, 
etc.

The grain was seized by an execution creditor of the lessee. 
The landlord claimed the grain as owner under the terms of the 
lease and not for rent. While the* report does not specifically 
state whether the whole crop was seized, or only the interest of 
the lessee, the judgment of Killam, J., clearly shows that only 
the interest of the lessee was in question. Killam, .)., at p. 420, 
siys:—“If the legal property in the crop was in the lessor from the 
moment it came into existence, it was still, as to two-thirds, 
held for the benefit of the lessee, subject to the lessor’s charge 
for the advances, etc. In equity the lessee was not a mortgagee. 
If. however, the lessor was not to take the legal property until 
delivery, he would, upon the principle stated in Hank of H.X.A.x. 
McIntosh, 11 Man. L.R. 503, be treated in equity as having a 
lien or charge thereon for the moneys intended lo be secured. 
In cither ease, the lessee’s lien or charge would, in my opinion, 
be void under the Bills of Sale and Chattel Mortgage Act. 03 and
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S. 31 is the provision making void mortgages or incumbrance» 
taken by way of security on growing crops, and is substantially in 
the words of s. 33 of the Bills of Sale and Chattel Mortgage 
Act now in force, being c. 17. R.S.M., 1913. This section reads 
as follows:—

Every mortgage, hill of hale, lien, charge, encumbrance, eonveyann 
transfer or assignment, executed or created, and which is intended to 
and have effect as security, shall, in so far as the same assumes to bind, com
prise, upply to or affect uny growing crop, or crop to be grown in tl, 
future, in whole or in part, be absolutely void, unie «s the same be mad- 
executed or created as n security for the purchase price, and interest thereon 
of seed grain.

The provision in the lease in reference to the interest of tin1 
tenant in the crop being transferred to the lessor as security for 
all advances made1 by the lessor was clearly terms of
s. 31, and therefore “absolutely void.”

Killam, J., in his judgment, at p. 420, says:—“When the lease 
was made the crop was not in existence. It was then ‘a crop to be 
grown in the future.’ A mortgage, bill of sale, conveyance, trans
fer or assignment of such could not o]ierate to transfer the legal 
property therein of itself. Some further act would be necessary 
after the crop should come into existence. S. 31 of the statute 
must, then, have been directly intended to apply to the attempted 
creation of an equitable interest to take effect upon a future crop 
coming into existence.”

I think the judge when he made use of the above general lan
guage, had only in mind the “attempted creation of an equitable 
interest ” in the tenant's share of the crop and was not referring to 
the landlord's interest. Clearly he assumes that, but for the stat
ute, an c interest can be created in “ crops to be grown in
the future.”

Does the statute1 apply to prevent a landlord making an agree
ment with his tenant to give him the use of his farm in consider
ation of a conveyance to the landlord of an interest in the “crops 
to be grown in the future” on the farm? In order that the statute 
should apply, it is essential that the conveyance should be "in
tended to operate and have effect as security.” The conveyance 
to the landlord of a specific share of the crop is in no sense taken 
as security. It is the consideration for the use of the farm—the 
rental itself and not security for the rental.

2^14

02
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If the statute were held to apply then it would follow that 
owners who let on a crop basis must rely solely on the lessee's 
covenants and have no right rfere no matter what disposal
the tenant may see fit to make of the owner's share of tin1 grain. 
I am satisfied that the legislature never intended the statute to 
have such an effect.

MAN.

C. A. 
Tennant 

Rhineland.

Fullerton, J.A.

1 think the lease in this ease gave the plaintiff an equitable 
interest in the crop in question which would entitle her to main
tain the action.

I would dismiss the appeal with costs.
Appeal dismissed.

Re WADE. N. H.

New Brunswick Supreme Court, Chandler, .1. January 11, 1918. K. C.
Arrest (§ I A—1)—Sufficiency of warrant—Description.

Although the description in a warrant of arrest be not exact it is
sufficient if there could be no failure to identify the iierson to lx* arrested.

Application for discharge from arrest under a warrant issued Statement 
by a stipendiary magistrate, etc., for the county of Halifax, N.S.
This warrant was endorsed by a justice of the peace for the count y 
of Westmorland, and the applicant was arrested under t he warrant.

I'j. Albert lie illy, K.C., and Antoine J. Leyer, for appellant.
A. A. Allen, for Attorney-Ceneral of Nova Scotia, contra.
Chandler, J.:—The first ground taken in support of the Chandler.j. 

application is that the magistrate who issued the warrant did not 
examine the informant and witnesses on taking the information.
I do not think there is anything in this ground.

In the case of The King v. Hornbrook, Ex parle Madden, 38 
X.B.lb 358, it was held that a sworn information containing 
a positive statement that the party charged had committed an 
offence triable under the Summary Convictions Act is sufficient 
to authorize the issue of a warrant in the first instance without an 
examination of the informant or his witnesses. The information 
in this case upon which the warrant attacked was issued has not 
come regularly before me, as only copies of the information, none 
of which have been authenticated in any way, have been produced 
before me, but it seems that an information directly charging

5
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the applicant with the committing of an indictable offence was laid 
by the prosecutor in this cast». In addition to this fact, there is 
really nothing before me to show that the magistrate who issued 
the warrant did not examine the informant or his witnesses but 
in my view 1 his course was not necessary under the authority of 
the case mentioned. The only other ground in support of tin 
application which 1 think it necessary to consider is that tin 
applicant was arrested under a wrong name, the name in tin 
warrant being "Mrs. Richard F. Wade."

In lier affidavit used on this application the deponent says that 
she is Klfrida Wade, the wife of Richard F. Wade, and she add> 
that she and her husband have lived in the city of Halifax for 
the last 2(> years.

S. (MM) of the (’ode provides that a warrant shall state short lx 
the offence for which it is issued and shall name or otherwise 
describe the offender. The question in this case is whether or not 
the warrant in question does descrilie the person charged with 
an offence.

In Haye v. HukIi, I Man. A G. 775,133 E.R. 545, referred to in 
Tin King v. Sabean*, 7 (an. (’rim. (’as. 498, at p. 503, it is stated 
as follows:—‘‘It is of the essence of a warrant that it should be 
so framed that the officer should know whom he is to take and 
that the party upon whom it is executed should know whether In
is bound to submit to the arrest.” In West v. Cahill. 153 V.S. 85. 
Gray, .)., says that by the common law a warrant for the arrest 
of a jierson charged with crime must truly name him or describe 
him sufficiently to identify him.

In Bums’ Justice of the Peace, vol. 5, at p. 1131, it is stated 
that if the name of the part y to be arrested be unknown the warrant 
may l>e issued against him by the best description the nature of 
the case will allow.

In this particular case it seems to me that no one can possibly 
be misled by the description of the person to l>e arrested contained 
in the warrant. The officer to whom it was delivered would know 
that he was directed to arrest the wife of Richard F. Wade, and 
Klfrida Wade herself could have no doubt as to the identity of 
the person to be arrested and who is charged with an offence, and
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no one could fail to identify under the description of "Mrs. 
Richard F. Wade" the wife of Richard F. Wade.

My conclusion is that Elfrida Wade is sufficiently 
by the description of “Mrs. Richard F. Wade” contained in the 
warrant in question. As I consider the warrant issued in this cast*, 
and under which the applicant is held, to he valid and sufficient, 1 
must refuse» to discharge the applicant from arrest. I have no power 
in an application of this nature to go into the facts connected with 
tliis case and discussed at some length in the affidavits read before 
me on either side. 1 must leave the case to lx1 dealt with on its 
merits, if it has any, by the authorities at Halifax.

A pptiention refusai.

REX v. HOFFMAN.

Manitoba Court of Apfteal, llotrell, C.J.M., Perdue, Cameron and 
• llayyarl, JJ.A. May 2, 1917.

1 Certiorari (§ I A—9)—Power to look at depositions returned — 
Evidence necessary to support conviction.

In view of the express provision of the Manitoba Temperance Act, 
6 Geo. V. Man., ch. 112, preserving the right to certiorari although denying 
any right of appeal from a summary conviction under it, ami the refer
ences contained in it (secs. 100 and 101) to the sufficiency of the evidence 
to support the case and the disposal of a certiorari application u|K>n the 
merits, the Court hearing a certiorari application is bound to look at the 
evidence taken before the magistrate in conformity with secs. 682 and 
683 of the Criminal Code to see whether there is evidence or not to prove 
the offence.

[/?. v. Brady, 13 Ont. R. 356; R. v. Borin, 22 Can. Cr. Cas. 248, 15 
D.L.R. 737, 29 O.L.R. 584; R. v. Covert, 28 Can. Cr. Cas. 25, 34 
D.L.R. 662; R. v. Emery, 27 Can. Cr. Cas. 116, 33 D.L.R. 556, discussed).

2. Intoxicating liquors (§ III A—55)—Unlawfully “having” liquor
ELSEWHERE THAN IN A DWELLING HOUSE—MANITOBA TEMPERANCE

A conviction under sec. 49 of the Manitoba Temperance Act, 6 Geo. 
V., Man., ch. 112, for “having” liquor in a place other than a dwelling 
house cannot be supported against the proprietor of a licensed pool-room 
because of the possession and use of liquor by another person, not being 
his servant or agent, who was lawfully on the premises for the purpose 
of playing pool and who had brought the liquor there in his pocket and 
used the same without the connivance or consent of the proprietor.

|R. v. Borin, 22 Can. Cr. Cas. 248, 15 D.L.R. 737, 29 O.L.R. 584, 
applied.)

Motion on certiorari to quash a summary conviction for 
unlawfully “having” intoxicating liquor on premises other than 
a dwelling house in contravention of the Manitoba Temperance 
Act, (> Geo. V. (Man.) ch. 112.

N. B.

8. C.

Re Wade. 

Chandler, J.

MAN.

cTx.

Statement.

451
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E. R. Levinson, for the accused.
John Allen. D.A.G., for the Crown.

Howell, C.J.M.:—Owing to a series of decisions in the Court 
Hoffman, of King's Bench in this Province, a practice lias grown up in thi> 

Howell, c j.m. Court of giving relief in certiorari matters by the Court looking 
into the evidence taken Indore the magistrate and, if thought not 
sufficient, quashing the conviction on the ground that the magi
strate had no jurisdiction to convict. The various cases on this 
subject are reviewed at length in the judgments of my brothers 
Perdue ami Cameron, which I have read.

Owing to the Manitoba decisions on this subject, and tin- 
legislation in secs. 100 and 101, in 0 Geo. V. (Man.) eh. 112, 
I feel called upon to follow this course rather than that taken by 
Chief Justice Harvey in The King v. Carter, 20 Can. Cr. Cas. 51. 
9 A.L.R. 481,28 D.L.R. 000.

In two recent cases on this subject, Rex v. Covert, 28 Can. Cr. 
Cas. 25, 34 D.L.R. 002 , 35 W.L.R. 919, and Rex v. Borin, 
22 Can. Cr. Cas. 248, 15 D.L.R. 737, 29 O.L.R. 584, the Courts 
reviewed the evidence, it seems to me, just as if they were Courts 
sitting in appeal from the magistrate's decision.

In R. v. Herr ell, 12 M.R. 198, 3 Can. Cr. Cas. 15, Judge Killam 
pointed out that the position of the Court was not that of appeal 
from the magistrate but the Court seemed to hold that there must 
be some evidence.

If this Court was sitting in appeal in an ordinary way the ques
tion would be, was there evidence upon which a reasonable man 
might find? Now, the difficulty is to lay down any rule short of 
the alxjve question to apply in matters of this kind.

One would have thought that the Legislature did not intend 
that there should be an appeal from the magistrate to a bench of 
five Judges, w ith all the expense of moving a rule nisi and of get
ting a return on a certiorari, and then moving to quash the con
viction. However, the Legislature was aware of the Court's 
practice in this matter and deliberately enacted clauses 100 and 
101, which are set forth in full in the judgment of Mr. Justice 
Cameron. In the latter section it is declared that in certiorari 
matters, the Court “shall dispose of such appeal or application on 
the merits” and although there may lx* irregularities “if there is

290
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evidence to support the same” the conviction shall stand. Sec. 
100 states what shall be done, “provided there lie evidence to 
prove such offence.”

It seems to me that the Legislature having in view the fact that 
in certiorari matters this Court did look at the evidence to see if 
the magistrate had jurisdiction, they declared that the matter, 
when it came up, must t>e disposed of on the merits and the Court 
must see if there is evidence to support the same. This Court is 
therefore, for all practical purposes, a Court of appeal from the 
magistrate’s decision.

The defendant was charged that he “did unlawfully have 
liquor in a place” and I can see no evidence to support the charge. 
The liquor was brought in the place by, and remained in the pos
session of, a third party. There was no evidence that the defendant 
knew of this bringing in, or that he was a party to it, or that it was 
done at his request. Mr. Justice Perdue discusses the evidence 
fully, and I adopt his view of the facts.

MAN.

C. A. 

Rex*
V.

Hoffman.

Howell. C.J.M.

Perdue, J.A.:—A charge was laid against the accused before I'vniue.j.A 
a police magistrate, that the accused “did unlawfully have liquor 
in a place other than in the private dwelling house in which he 
resided, without having obtained a druggist's wholesale license, 
or a druggist’s retail license, under the Manitoba Temperance 
Act, 6 Geo. V.,ch. 112, authorizing him to do so.” The accused 
was found guilty and a fine of $200 and costs was imposed and in 
default of payment of the fine and costs he was to l>e imprisoned 
three months in gaol unless the fine and costs were sooner paid.
A rule nisi for a writ of certiorari was obtained to bring the con
viction into this Court. By arrangement between counsel all 
questions raised were argued on the return of the rule for the 
cert iorari. The magistrate accordingly made a return of the record 
of conviction and all proceedings taken before him. The evidence 
had been taken in shorthand by a stenographer and the transcript 
of same was attached to the conviction.

The main objections argued on the appeal were: (1) that the 
evidence did not shew the commission by the defendant of the 
offence charged; (2) tliat there was no legal evidence to support 
or justify the conviction; (3) that the magistrate wrongly inter
preted the Manitoba Temperance Act.
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The evidence for the prosecution shewed that on 30th Septem
ber last, three young men came into a licensed pool-room kept by 
the defendant at Lockport in this Province, and two of them 
played |)ool for about an hour. Shortly before they left the pool- 
room one of the young men took a bottle of whiskey from his 
pocket and each of them took a drink. After leaving the room, 
they each took another drink from the bottle in the porch and then 
went away. The one who had the l>ottle in his pocket had brought 
it with him from a place on the other side of the Red River. There 
is no suggestion that Hoffman knew tliat the bottle was in the 
room before it was produced. There wrere some twenty men in 
the room at the tune. Two of the witnesses for the prosecution 
swear that Hoffman had his back turned and was busy at a cue 
rack w hen they drank from the bottle. Another witness who was 
in the room says that Hoffman was on the opposite side of the 
room and facing the men who drank. Hoffman denied all know
ledge of the drinking. There was a notice posted in the pool-room 
that drinking was prohibited.

Amongst the papers returned there is a memorandum signed 
by the magistrate, stating that the evidence clearly shewed that 
the witnesses for the Crown had intoxicating liquor in the defend
ant’s pool-room, that the defendant might not have seen the liquor 
on that occasion, and that he might not have known that the 
witnesses had liquor on them, on the date in question.

In a letter to Mr. Levinson, the counsel for the accused, written 
subsequently to the conviction, the magistrate said that he was 
still of the opinion that it did not matter wdiether the occupant of 
the premises in question was or was not aware that liquor was on 
the premises.

The memorandum and letter were by consent treated as t he 
magistrate’s reasons for convicting the accused.

Mr. Allen, counsel for the Crown, contended on the argument, 
that on certiorari the evidence could not be looked at. In support 
of the proposition he cited: Rex v. Carter, 26 Can. Cr. Cas. 51, 
9 A.L.R. 481, 28 D.L.R. 606; Reg. v. Bolton, 1 Q.B. 66; Colonial 
Bank of Australasia v.Willan, L.R. 5 P.C.417 ; TheKingx. Mahontj, 
[1910] 2 Ir. K.B. 695; Rex v. Morn Hill Camp Commanding 
Officer, [1917] 1 K.B. 176, 86 L.J.K.B. 410, and a number of other
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The authorities bearing upon this question have l>een collected 
and discussed in the carefully considered judgments of the Appel
late Division of the Supreme Court of Alberta in Rex v. Emery, 
27 Can. Cr. Cas. 116, 33 D.L.R. 556, 35 W.L.R. 337, in which 
tliat Court arrived at the conclusion that on certiorari in that 
Province the Court may look at the depositions taken before the 
magistrate to ascertain whether there is evidence to sustain the 
conviction.

The same Court in Rex v. Covert, 28 Can. Cr. Cas. 25, 34 
D.L.R. 662, 35 W.L.R. 919, held that where certiorari is not 
taken away the Court may look at the evidence both for the 
prosecution and for the defence where the evidence for the defence 
shews facts which displace an inference or statutory legal pre
emption upon which alone the conviction is justified.

These cases overrule the contrary view expressed by Chief 
Justice Harvey of the same Court in Rex v. Carter, 26 Can. Cr. Cas. 
51, 9 A.L.R. 481,21 D.L.R. 606, where he held that on certiorari 
the evidence could not be looked at for any purpose. The author
ities bearing upon the whole question have been collected and 
carefully considered in Rex v. Emery and Rex v. Carter.

In King v. Mahony, supra, there is an exhaustive discussion 
uf the English and Irish cases bearing on the subject. The case 
itself does not give much assistance in arriving at a decision 
on the point raised before us. In tire Mahony case, the magistrate 
was not bound to take down the depositions, but he did so, ami 
the convicted person procured copies of the depositions and made 
them exhibits to his affidavit. They were not returned by the 
magistrate.

The English authorities api>ear to shew, that, where the evi
dence is set out in the conviction and the Superior Court is of 
opinion tliat there was no evidence in support of some point 
material to the conviction, certiorari will tie granted. If there is 
any evidence, the Court will not examine whether the right con
clusion has been drawn. 10 Hals. 199. The evidence in such case 
is regarded as part of the conviction: R. v. Liston, 5 T.R. 338.

In Overseers of the Poor of Walton v. London & N.W. Ry., 
4 A.C. 30, a writ of certiorari had been granted by the Queen's 
Bench Division, to remove into the Divisional Court, an order

MAN.

C. A. 
Rex

Hoffman.

Perdue, J.A

r ï
r-c'-i-fc

ilÿfs



Dominion Law Reports. |38 D.L.R.*)4

MAN.

Rex

Hoffman. 

I'erdue, J.A.

made by the Quarter Sessions. A rule was then taken out by the 
overseers, railing upon the prosecutors, the railway company, 
to shew cause why the order should not be quashed for insufficiency. 
This rule was afterwards discharged. See the report of the case 
in the Queen’s Bench Division, sub nomine, The Queen v. Overseers 
of Walton, 13 Q.B.D. 457. An appeal was taken to the Court of 
Appeal where, the Court l>eing divided as to the right of appeal, 
the appeal was dismissed. The question of the right to appeal 
then came liefore the House of Lords, where it was held that an 
appeal lay. In the judgments delivered in the House of Lords, 
there is a discussion as to the powers of the superior Courts when 
dealing with an order or conviction of a lower Court removed In- 
certiorari. It appeared that the Court of Quarter Sessions had 
stated a case, to which questions were attached, to lie submitted 
for the opinion of the Queen’s Bench Division, and this case was 
appended to the order of the Court of Quarter Sessions when tliv
ret urn was made to the certiorari (p. 41). In reference to this 
Lord Cairns said: “If the Court of Quarter Sessions stated upon 
the face of the order, by way of recital, that the facts were so and 
so, anil the grounds of its decision were such as were stated, then 
the order became upon the face of it a speaking order; and if that 
which was stated upon the face of the order, in the opinion of any 
party, was not such ns to warrant the order, then that party might 
go to the Court of Queen’s Bench and point to the order as one 
which told its own story and ask the Court of Queen’s Bench to 
remove it by certiorari, and when so removed, to pass judgment 
upon it, whether it should or should not be quashed (p. 41 ).’* 
Again, he says at p. 42: “When that application (to quash) was 
made to the Queen’s Bench Division, the Queen’s Bench Division 
might, as it seems to me, very well decline to answer the various 
forms of questions w hich I find put in the special case ; but, whether 
it did or did not so decline, the party who objected to the rate and 
to the order of the Court of Quarter Sessions, had a right, if that 
order was an invalid one, to have it quashed and removed out of 
the way.”

Lord Penzance in the same case said: “Now I agree with my 
noble and learned friend, that wrhen a case was brought up on 
certiorari, and when one of the parties had moved for and obtained 
a rule to shew cause w hy the order of the Court of Quarter Sessions
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should not be quashed, it would be quite competent to the Judges 
of the Court, if they thought, upon the face of the special case, C. A. 
and upon the facts therein stated, that the order was a bad one, Rex 
to quash it, and they might do tliat although the parties may only ^ ^
have asked them to give certain directions to the Court of Quarter ----
Sessions, as to the way in which the sessions should deal with lerdu,,,J v 
their order. Having before them the order made by the Quarter 
Sessions, and having before them the facts upon which that order was 
made. and coming to a legal conclusion that, upon those facts, the 
order was one tliat was contrary tp law, it was perfectly competent 
to the Judges of the Court of Queen’s Bench to do what those w ho 
applied to that Court for a rule asked that they should do, namely, 
to quash the order.”

I have cited the above passages to shew that where a state
ment of the facts is either embodied in or appended to the order 
or conviction, and so made a part of it, the Court acting upon a 
certiorari w ill look at the facts stated to see if there is any evidence 
to support the order or conviction. In the case at bar, there lias 
been an act done on the part of the magistrate which must be taken 
to t>e a return such as he would have made if a writ of certiorari 
had actually been issued. We find under the return made by the 
magistrate a conviction of the accused and attached to it a copy 
of the depositions taken on the hearing of the charge. This 
evidence had been taken in accordance with the directions con
tained in the Act. It gave the facts upon which the magistrate 
based his decision and, in effect, forms part of the conviction; so 
that it may be looked at, in order to ascertain whether there was 
evidence to convict. As I shall presently shew, the evidence given 
on the trial of the charge must be taken down in writing.

It has always been the practice in this Province in eases of 
certiorari to insist upon the evidence being included in the return 
to the writ, and on the motion to quash the conviction, the Court 
will look at the evidence, not for the purpose of reversing the 
magistrate’s findings of fact, but to see if there is evidence to sup
port the conviction. See Reg. v. Grannis, 5 M.R. 153, 155; Reg. 
v. Davidson, 8 M.R. 325; Reg. v. Herr ell, 12 M.R. 198, 3 (’an. Cr.
Cas. 15.

Reg. v. Bolton, 1 Q.B. üü, and Colonial Bank v. Willan, L.R.
0 • 417, arc regarded as the leading cases upon the powers of
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a superior Court in certiorari, and they have l>een relied upon a> 
establishing that the depositions cannot in certiorari be looked at. 
The first case decided that, where the magistrate had made his 
return and a rule nisi to quash had been obtained on affidavit of 
the defendant raising a question of title and tending to discredit 
the statement of the evidence contained in the conviction or order, 
t he Court would not hear the affidavits impeaching the decision 
of the magistrates on the facts. The substance of the evidence in 
support of the complaint was embodied in the order in question 
and the C ourt refused to consider the propriety of the conclusion 
drawn from the evidence by the magistrates. The case does not 
decide that, if there was no evidence of the truth of the cliarge, the 
Court would refuse to interfere with the order.

In Colonial Hank v. Willan, the Privy Council approved of 
Beg. v. Bolton as establishing that an adjudication by a Judge 
having jurisdiction over the subject matter is, if no defects appear 
on the face of it, to tie taken as conclusive of the facts stated there
in; and that the Court of Queen’s Bench will not on certiorari 
quash such an adjudication on the ground that any such fact, 
however essential, has l>ecn erroneously found. This decision also 
does not touch the question of the total absence of proof of an 
essential fact.

In Bex v. Morn Hill Camp Commanding Officer, [1917] 1 K.R. 
17G, 80 L.J.K.B. 410, 33 Times L.R. 417, it was held that, under 
a writ of hal>eas corpus, the Court of King’s Bench would not 
question the decision of a magistrate having jurisdiction over the 
offence, notwithstanding that he may have come to a wrong de
cision on the facts or upon the law.

The Supreme Court of Saskatchewan, sitting in banc, has de
cided that on certiorari the Court will not consider the weight of 
conflicting evidence, but where there is no legal evidence at all to 
support the finding the conviction cannot be upheld, and the Court 
may look to the depositions to ascertain whether there is evidence 
to support the magistrates.*

The decisions in Ontario are very numerous and there is great 
diversity in the views expressed by the Judges. In Beg. v. Howarth, 
33 U.C.R. 537, the Court on certiorari looked at the evidence to

•See /?. R. McPherson (No. 2) 25 ('an. Cr. Cas. 02, 8 S.L.lt. 412, 26 
D.L.R. 503.
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ascertain whether there was evidence to support the conviction. 
This course was followed in a nundier of other cases, but in others 
it was held tluit the Court had no power to review the finding of a 
magistrate if he was acting within his jurisdiction.

In the later cases in Ontario the Court looked at the evidence 
to ascertain whether there was any evidence to support the con
viction. See R. v. Kvrtemi, 27 (’an. Cr. Cas. 223, 11 O.W.N. 231 ; 
R. v. Thompson, 12 O.W.N. 25. My brother Cameron has set out 
in his judgment many of the Ontario decisions on the question. 
They shew great diversity of opinion.

In the case now before the Court the statute upon which the 
conviction is founded shews that the Legislature intended that, 
where a conviction under the Manitoba Temperance Act lias been 
removed by certiorari, the Court should examine the evidence 
given in support of the conviction.

By sec. 73 of the Manitoba Temperance Act the provisions 
and procedure of The Manitoba Summary Convictions Act and 
of secs. 705 to 770, lioth inclusive, of the Criminal Code shall 
apply to all prosecutions and proceedings under the Act, that 
where a person is tried before a County Court Judge, or Police 
Magistrate for an offence against the Act, there shall be no appeal, 
but nothing in the Act “shall take away the right or remedy by 
way of habeas corpus or certiorari.” By sec. 100, no conviction or 
warrant for enforcing the same or any other process or proceeding 
shall lie held invalid by reason of any variance between the in
formation and the conviction or by reason of the punishment 
being in excess of what might lawfully be imposed, or by reason 
of any defect in fonn or substance, provided it can be understood 
from such conviction, &c., that the same was made for an offence 
against some provision of the Act within the jurisdiction of the 
Judge, magistrate, &c., who made or signed the same, “and 
provided there he evidence to prove such offence, and that it can lie 
understood from such conviction, warrant or process that the 
appropriate iienalty or punishment for such offence was thereby 
adjudged.”

Section 101 is as follows:—
“101. Upon any application to quash or set aside any such 

conviction or order, or the warrant for enforcing the same, or 
other process or proceeding, whether in appeal or upon habeas
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corpus, or by way of certiorari or otherwise, the Court or Judge 
to which or to whom such appeal is made, or to w hich or to whom 
such application lias been made upon habeas corpus, or by way of 
cert iorari or otherwise, shall dispose of such appeal or application 
upon the merits, notwithstanding any such variance, excess or (ol) 
jurisdiction or defect as aforesaid; and in all cases where it appears 
that the merits have been tried, and that the conviction, warrant, 
process or proceeding is sufficient and valid under this section or 
otherwise, and there is evidence to support the same, such conviction, 
warrant, process or proceeding shall be affirmed, or shall not he 
quashed (as the case may be); and such Court or Judge may in 
any case amend the same if necessary ; and any conviction, warrant, 
process, or proceeding so affirmed, or affirmed and amended, shall 
be enforced in the same manner as convictions affirmed on appeal, 
ami the costs thereof shall lie recoverable as if originally awarded."

The latter part of sec. 101 following the words “and in nil 
cases” is in effect a separate section and is of general application 
to all convictions under the Act.

Section 711 of the Criminal Code, which by sec. 73 of the 
Manitoba Temperance Act shall apply to prosecutions and pro
ceedings under the Act, declares that Parts XIII. and XIV. shall 
apply to any hearing under Part XV. except as varied. The effect 
is that the sections of Parts XIII. and XIV. relating to the taking 
of the depositions of witnesses shall apply in prosecutions under 
the Manitoba Temperance Act, and such depositions must he 
taken down in writing or in shorthand (secs. 082 and 083 of the 
Code). Section 5 of the “Manitoba Summary Convictions Act” is 
to the same effect. It is necessary, therefore, that the evidence 
given in a prosecution under the Act shall be taken down as pro
vided in the above enactments.

It is the clear intention of secs. 100 and 101 of the Act that on 
certiorari the evidence may be looked at to see whether there is 
evidence or not to prove the offence.

In Regina v. Brady, 12 O.U. 358, a conviction under the Can
ada Temperance Act, Wilson, C.J., under secs. 117 and 118 of 
that Act (now 140 and 147), which are to a great extent similar to 
secs. 100 and 101 of the Manitoba Temperance Act, on a certiorari 
examined the evidence taken before the magistrate to see if there 
was evidence to supj)ort the conviction and disposed of the case
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upon the merits, by trying it upon the proceedings returned Indore 
him. Under the Canada Temperance Act certiorari was expressly 
taken away, sec. Ill (present sec. 148), but Wilson, C.J., held 
that the section did not prevent the Crown from removing the 
conviction. Under our Act certiorari is preserved and, by secs. 
100 and 101, a procedure is provided by which under certiorari 
the evidence is not only to be looked at to see if it is sufficient to 
prove the offence, but the Court is to dispose of the matter upon 
the merits. There is in fact a new and extended power and juris
diction given to the Court when dealing with a conviction under 
the Act upon a proceeding commenced by certiorari.

When we look at the proceedings we find that there is no evi
dence to prove the offence charged or any other offence under the 
Act. The witnesses called for the prosecution proved that a young 
man had procured a of whiskey at some place outside
Lock port and had brought it in his pocket into the pool-room of 
the accused at that place. He and his two companions took a 
drink out of the bottle while in the pool-room. There is no evi
dence to establish that the accused saw them drink and the mag
istrate does not find upon that point. Even if accused did see 
them drink he is not charged with the offence of allowing liquor 
to be consumed- on his premises. He is charged with having 
liquor in a place other than his private dwelling house.

Section 87 of the Act declares that : “The occupant of any 
house, shop, room or other place in which any sale, barter or 
traffic, having, keeping or giving liquor . . . shall be person
ally liable to the penalty and punishments prescribed by this Act, 
notwithstanding such sale, barter or traffic, having, keeping or 
giving, be made by some other person who cannot be proved to 
have so acted on, under or by, the directions of such occupant, 
and proof of the fact of such sale, barter or traffic, having, keeping 
or giving, or other act, matter or thing by any person in the employ 
of such occupant or who is suffered to be or remain in or upon the 
premises of such occupant or to act in any way for such occupant, 
shall be prima facie evidence tliat such sale, barter, traffic, having, 
keeping or giving or other matter or thing took place with the 
authority and by the direction of such occupant.”

The altove sec. 87 relates more particularly to the method of 
proving an offence under the Act. Section 49 creates the prohi-
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bit ion against having liquor and the latter section shews that the 
offence is that the accused person “by himself, his clerk, servant 
or agent” had the liquor in a place other than his dwelling house, 
without a license.

Section 91 declares that where in a prosecution for having 
liquor, “prima facie proof is given that such person had in his 
possession or charge or control any liquor in respect of which, or 
concerning which, he is being prosecuted, such person shall be 
obliged to prove that he did not commit the offence with which lu
is so charged.”

The charge in this case is that the accused “did unlawfully 
have liquor” in a place other than his dwelling house without a 
license under the Act. Section 87 must be read along with secs. 
49 and 91. It catling these three sections together, the intention 
clearly is that it must be shewn that the person charged had tin- 
liquor in his possession or charge or control. Proof that liquor 
was brought upon his premises surreptitiously, without lii> 
knowledge or consent, does not render him guilty of an offence. 
The statute did not intend that a man should be declared guilty 
in such a case. It is incredible that there was any intention of 
authorising so monstrous an injustice. The prohibition in tin- 
statute is that no person “shall have” liquor on the premises, not 
that he shall be liable if there “is” liquor upon the premises. 
This is the view taken by Meredith, C.J.C.P. in Rex. v. Horm, 
29 0.L.R. 584, 22 Can. Cr. Cas. 248, 15 D.L.R. 737. In that case 
a considerable quantity of liquor was found in the boarding house, 
kept by the accused, but it was shewn that it belonged to, and was 
in the possession of, two of the boarders. The evidence failed to 
shew' that the liquor had been brought on the premises with the 
knowledge and consent of the Ixiarding house keeper. The statute 
in that case (Ont. Stat. 9 Kd. VII, c. 82, s. 27) enacted that where 
any person who furnishes food or lodging to lodgers, boarders or 
guests, “has upon the premises” a greater quantity of liquor than 
may be reasonably supposed or intended for the use of such person 
and his family, such “shall be conclusive evidence tliat such liquor 
is kept for sale.” The Chief Justice said in giving judgment :—

“But that enactment relates not to liquor which is upon the 
premises, but to liquor which such person has upon the premises; 
and there is no finding that the accused ever, in any manner, had



38 D.L.R.] Dominion Law Kkports. 301

the liquor in question; the contrary is indicated in the assumption 
of the police magistrate that it was placed, and kept, by the l«Mini
ers, in the several and respective places in which it was found. 
Whatever may be the full extent of the meaning of this legislation, 
it cannot be stretched enough to cover the case of liquor which 
has not been found to belong to, or ever to hare been in the possession, 
or under the control, of the keeper of the boarding house in which 
it was found.”

In the case at bar there was no evidence whatever to prove or 
even suggest that the liquor belonged to, or was ever in the pos
session or control of, the accused. It never left the possession of 
the man who brought it upon the premises, except during the few 
moments when the bottle was passed to his companions, and it 
was taken away by him when he left. The facts proved by the 
witnesses for the Crown afford no prima facie evidence that the 
accused was guilty of having liquor on the premises. On the 
contrary, they disprove the charge.

The recital to the Act shews that its purpose is to suppress the 
liquor traffic in Manitoba by prohibiting provincial transactions 
in liquor. Owing to the difficulty of proving infractions of the 
Act, drastic provisions have been inserted to aid the prosecutor 
in making what shall be deemed a prima facie case against an 
accused person, so as to cast upon such person the onus of proving 
that he did not commit the offence. But the intention of the Act 
is to punish offences against its prohibitions, not that it should bo 
used as an instrument of oppression or persecution. We are 
entitled to look at the magistrate’s reasons for convicting as 
furnished by him to Mr. Ijcvinson and made a part of the record. 
See Hex v. Borin, supra. The interpretation placed by him upon 
sec. 87 of the Act is that “it does not matter whether the occupant 
of the premises in question is or is not aware tliat liquor is on his 
premises.” It was upon this view of the law tliat he convicted 
the accused. If this view is upheld, the Act may be used against 
innocent persons for purposes never intended by it. A proprietor 
of a boarding house would, under that view of the Act, be subject 
to its severe penal consequences if a Ixiarder entered the house 
with a flask of liquor in his pocket, although the proprietor was 
completely ignorant of the fact.

In Rex v. Borin, supra, Meredith, C.J.C.P., said: “It may
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l)e that many who are guilty of infractions of those laws escape 
punishment; it may be that the applicant is embraced in 
tli&t category ; but that is not the question ; it is a much lesser evil 
that the guilty sometimes escape than that the innocent be some 
times punished: the main thing is, that no one shall be convicted 
upon suspicion alone, no matter how strong it may be: that only 
those who are duly proved to t>e guilty, in accordance with the 
provisions of the law, shall be punished.”

The Manitoba Temperance Act was approved by a very large 
majority of the electors of this Province. It is a measure which 
lias been highly beneficial in repressing the evils at which it was 
aimed. The authorities should be supported in the legitimate 
enforcement of the Act. But, in my view, it would not be in the 
interests of the Act to allow the present conviction to stand. If 
this conviction is to form a precedent, and if persons against 
whom there is no evidence of guilt may be convicted and penalized 
under the Act, the iimate sense of justice in the community will 
eventually be aroused, with consequences that may prove in
imical, or even fatal, to the Act.

1 would quash the conviction.

Camkhon, J.A. (dissenting) :—In this case the police mag
istrate on October 31st, 1910, convicted the accused for that he 
did “unlawfully have liquor in a place other than in the private 
dw elling house in which he resided without first having obtained a 
druggist’s wholesale license or druggist’s retail license under the 
Manitoba Temperance Act authorising him to do so.” On motion 
to make absolute the order nisi for a writ of certiorari for the re
moval of the conviction to this Court it was agreed that the 
motion to quash should be forthwith argued and determined. The 
magistrate has made an informal return to the order nisi of the 
conviction, and all proceedings mentioned therein, and has annexed 
to the conviction all the depositions taken before him.

By sec. 73 of the Manitoba Temperance Act, the provision? 
and procedure of the Manitoba Summary Convictions Act, and 
amendments, and of secs. 705 to 770 both inclusive of the Criminal 
Code and amendments shall apply to proceedings under the 
Temperance Act. Under sec. 73; when the trial is before a County 
Court Judge or a j)olice magistrate there is no appeal, but appeals
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from a justice or two justices shall be had in the manner prescribed 
in the Summary Convictions Act, that is to say, under secs. 749 
to 700 of the Code.

By sec. 721 of the Code (to lx* read as part both of the Ternjier- 
ance Act and the Summary Convictions Act) the magistrate is to 
take the evidence of witnesses in the manner provided by Part 
XIV. in the case of a preliminary inquiry, secs. 082-3-4. The 
depositions in tliat case are to be forwarded after committal to 
the proper officers of the Court by whom the accused is to be tried. 
Section 095. Section 5 of the Summary Convictions Act makes 
provision for the magistrate causing the depositions of witnesses 
to be taken in writing, or in shortliand by a stenographer. 1 find 
no provision in the Code or Convictions Act or Temperance Act, 
that directs the magistrate to transmit the depositions to any 
officer, to make them part of the conviction or otherwise deal 
with them after they have been taken. Section 095 does not apply. 
The forms of convictions given in the ('ode under see. 727 contain 
no reference to evidence.

In case an appeal lies the procedure is prescribed by the Code, 
secs. 749 et seq. In this Province it is to the County Court where 
evidence can be given, whether given before or not, and when 
that is taken before the magistrate, it can be read if it is that of 
a witness whose attendance cannot be obtained.

If a person aggrieved desires to question a conviction as being 
erroneous in law or in excess of jurisdiction, he can (secs. 701 
et seq.) apply to have a case stated. As there is no appeal from 
the decision of a police magistrate it may well l>e that the right 
to have a case stated by him is also taken away. Section 709 of 
the Code.

There is no pretence in the Temperance Act of taking away 
the right of certiorari; on the contrary, it is expressly preserved by 
secs. 73 and 101.

The question is raised whether the magistrate having juris
diction over the subject matter in respect of which the information 
was laid, there is any right or authority for this Court to examine 
his finding in the light of the evidence. Ur, to put it in another 
way, can a conviction be quashed in certiorari, as made without 
jurisdiction, if there be no evidence shewing the offence?
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Before proceeding to discuss this difficult question, I would 
C. A. vail attention to secs. 100 and 101 of the Act, which are as follows : 
Rex '100. No conviction or warrant for enforcing the same or any

Hoffman °^lcr process or proceeding under this Act shall be held insufficient
---- or invalid by reason of any variance between the information and

the conviction or by reason of the punishment imposed or the 
conviction or order made l>eing in excess of tliat which might 
lawfully have been imposed or made or by reason of any other 
defect in form or substance, provided that it can be understood 
from such conviction, warrant, process or proceeding that the 
same was made for an offence against some provision of this Act 
within the jurisdiction of the County Court Judge, magistrate, 
justice or justices of the peace or other officer who made or signed 
the same, and provided there be evidence to prove such offence, 
and tliat it can be understood from such conviction, warrant or 
process that the appropriate penalty or punishment for such offence 
was thereby adjudged.

“101. Vpon any application to quash or set aside any such 
conviction or order, or the warrant for enforcing the same, or 
other process or proceeding, whether in appeal or upon habeas 
corpus, or by way of certiorari or otherwise, the Court or Judge 
to which or to whom such appeal is made, or to which or to whom 
such application lias been made upon habeas corpus or by way of 
certiorari or otherwise, shall dispose of such appeal or application 
upon the merits, notwithstanding any such variance, excess or of 
jurisdiction or defect as aforesaid; and in all cases where it appear- 
that the merits have been tried, and that the conviction, warrant 
process or proceeding is sufficient and valid under this section or 
otherwise, and there is evidence to support the same, such con
viction, warrant, process or proceeding shall not t>e affirmed or 
shall be quashed (as the case may be); and such Court or Judge 
may in any case amend the same if necessary ; and any conviction, 
warrant, process or proceeding so affirmed, or affirmed and amend
ed, shall be enforced in the same manner as convictions affirmed 
on appeal, and the costs thereof sliall be recoverable as if origin
ally awarded/’

The meaning of these sections and their bearing on the question 
raised on this appeal I sliall examine later.

The above secs. 100 and 101 are to be found at secs. 215 and
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216 of the Liquor License Act, R.S.M. 1913, eh. 117, as secs. 223 
and 224, R.S.M. 1902, ch. 101, and 209 and 210, R.S.M. 1892, 
ch. 90. Similar sections are to he found in the Canada Temperance 
Act, R.S.C. 1886, ch. 108, secs. 117, 118; Tremeear, Liquor Laws 
of Canada, p. 79. Also in the Ontario Liquor License Act, R.S.O. 
1887, ch. 194, sec. Iu5; and in the same Act, R.S.O. 1897, ch. 245, 
sec. 105. But in the corres]x>nding sections of the last three 
mentioned Acts the words:—“And there is evidence to support 
the same,” hi our sec. 101 are not to lie found. In sec. 1124 of the 
Code (corresilending to sec. 101 of our Temperance Act) the 
words:—“Upon perusal of the depositions” therein are not he he 
found in 101, which has the words, however, aliove noted.

Under the Canada Temperance Act, the remedy hv certiorari 
is abolished (sec. 119), hut that provision has been held applicable 
only where the magistrate has jurisdiction. By the Ontario 
Liquor License Act of 1897, as amended (2 Kd. VII. ch. 12, see. 
25), sec. 105 is repealed and certiorari is abolished except where 
the right of appeal does not afford a remedy.

This lias also been held not to apply to cases where the right 
of appeal does not afford a remedy, and to cases of want of juris
diction. See Tremeear Liquor Laws, p. 619. In the present 
Ontario Temperance Act 1910, secs 101 and 102 are identical with 
our secs. 100 and 101.

I deal first with the cases on the subject in this Province. 
It would api>eur that this question, which affects the jurisdiction 
of this Court, is now raised for the first time.

In R. v. Crannis, 5 M.R. 153, under the Liquor License Act 
1886, the informations, convictions and evidence were returned. 
Chief Justice Taylor held that the Court would not interfere to 
(piash a conviction u]>on the weight of evidence if it was such as 
to go Indore a jury.

In R. v. Davidson, 8 M.R. 325, Killam, J., followed R. v. 
Howarth, 33 U.C.R. 537, where it was held that a conviction can
not l>c sustained without evidence, and that such evidence must 
be tluit which the Court can see, does and may reasonably sup]x>rt 
it.

In R. v. Herrell, 12 M.R. 198, 3 Can. Cr. Cas. 15, there was a 
rule nisi to quash a conviction under the Liquor License Act then 
hi force, R.S.M. 1892, ch. 90. No special attention seems to have
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been drawn to the provisions of the statute secs. 223 and 224 
(100 and 101 of the present Act) but reference was made in the 
argument to R. v. Coulson, 27 O.K. 59. Chief Justice Taylor held 
that he was not prepared to say that there was no evidence on 
which the magistrate could act, and unless that could be held, lii> 
finding could not be interfered with. Mr. Justice Killam said: 
“This Court is not a Court of Appeal from the convicting magi
strate. We cannot quash the conviction for l>eing made without 
evidence, unless there was a complete absence of any evidence 
whatever of the commission by the accused of the offence charged : 
and we arc not to go over the depositions with the point of a pin 
to search out some small break in its continuity.” pp. 207, 208 
Mr. Justice Bain said, p. 212:—“It cannot be said that there wa> 
no evidence to supiiort the conviction.”

1 think it can be said that the Courts of this Province have 
since the decision of H. v. Herrell, consistently followed the rule 
therein laid down. The depositions have been brought before tin 
Court on motion to quash by way of certiorari, and examined with 
a view to ascertaining whether there is to be found any evidence 
to support the conviction. If any such evidence has not been 
found or if it has been found that there was a complete absence of 
evidence, to use Chief Justice KiHam’s language, it has been con
sidered that the magistrate was without jurisdiction, and tin- 
conviction has been quashed accordingly. If, however, there has 
been found any evidence to support the conviction, the rule ha> 
been to uphold it. The state of the law was known to the legis
lature when it enacted the Temperance Act, and placed the words 
in sec. 100:—“provided there be evidence to prove such offence" 
and in 101 the words:—“And there is evidence to support tin 
same.” Disposing of an appeal “on the merits” means upon tin- 
matter charged and the evidence to prove it, as expressly held by 
Wilson, C.J., in R. v. Brady, 12 O.K. 305. The more I consider 
the matter the more I am led to the conclusion that unless then 
are countervailing considerations which appeal in the decisions of 
other Courts, in view of the language used in these sections, of tin- 
history of the legislation and of the uniform decisions heretofore 
in this Province, we must consider it the duty of the Courts in 
applications such as this to examine the depositions to ascertain 
whether there is evidence to support the conviction. What the
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<l<igree of evidence must lie is impossible of general definition but MAN.
there must be some, for if there is a complete absence of it, the C. A.
conviction must fall as having lieen made without jurisdiction. jtEX

In England there has l>een a series of decisions on the subject, *'■
...... . . Hoffman.to some of which only 1 projiose to refer. -----

In Brittain v. Kinnaird, 1 Bro. & Bing. 432 (1819), it was held Cami,ron'J A 
that a conviction by a magistrate who liad jurisdiction over the 
subject matter is conclusive evidence of the facts containcil in it.
It is stated repeatedly that this decision has never been overruled.
In Cave v. Mountain, 1 M. & G. 257 (1840), it was held that where, 
supposing the facts alleged to be true, the magistrate has juris
diction, his jurisdiction is not affected by the truth or falsehood 
of those facts.

In the leading case of R. v. Bolton, 1 Q.B. (Hi, the two last 
mentioned cases were approved. It is true that the question there 
discussed involved the receiving of affidavits. But Lord Denman 
states:—“We conclude, therefore, that the enquiry before us must 
In- limited to this, whether the magistrates had jurisdiction to 
enquire and determine, supposing the facts alleged in the informa
tion to Ik* true; for it has not t>een contended that there was any 
irregularity on the face of the proceedings.”

In R. v. St. Olave's, 8 E. & B. 529 (1857) the certiorari was 
issued on affidavits shewing tluit the officer to whom a payment 
was ordered to be made by the Metropolitan Board of Works was 
not such, and consequently there was no jurisdiction. It was 
held that the Board had jurisdiction to decide the facts, and even 
assuming their decision wrong, their order was not without 
urisdiction, following R. v. Bolton,-supra.

Colonial Bank of Australasia v. Willan, L.R. 5 P.C. 417, is 
frequently referred to. Sir James Colville says:—“But an objec
tion that the Judge lias erroneously found a fact, which, though 
essential to the validity of his order, he was competent to try, 
assumes that, liaving general jurisdiction over the subject matter 
he properly entered upon the enquiry, but miscarried in the course 
of it. The Supreme Court camiot quash an adjudication upon 
such an objection without assuming the functions of a Court of 
Appeal and the power to retry a question which the Judge was 
competent to decide.

“Accordingly the authorities, of which R. v. Bolton and R. v.
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St. Olave's may l>e taken as examples, establish that an adjudica
tion by a Judge having jurisdiction over the subject matter is, if 
no defects appear on the face of it, to lie taken as conclusive of 
the facts stated therein; but that the Court of Queen's Bench will 
not in certiorari quash such an adjudication on the ground that 
any such fact, however essential, has been erroneously found."

In this case it was sought to impeach the finding of the Judge 
ordering the winding-up of a company on the ground that the 
petitioning creditor had not established his debt, and affidavits 
were offered to prove this contention, but not considered.

1 refer also to the instructive remarks of Lord Esher in /<*. v. 
Income Tax Commissioners, 21 Q.B.D. (1888), pp. 319-32.

In Rex v. Woodhouse, [1906] 2 K.B. 501 (reversed in appeal 
on another point) Vaughan Williams, L.J., p. 515, says:—“Now in 
my opinion these questions of fact are questions which the licensing 
justices were competent to entertain and decide, and I think that 
this being so, no certiorari will lie to bring up the order of justices 
on the ground that their decision on this question was wrong," 
and he quotes at length from the judgment of Sir James Colville 
in the 11 ‘Ulan case.

Rex x. Mom Hill Camp C. 0. [1917] 1 K.B. 170, 80 L.J.K.B. 
410, 33 Times L.R. 417, was a case of habeas corpus. Lord Read
ing says (p. 179) :—“ If the jurisdiction exercised by the magistrate 
is a jurisdiction which has been conferred upon him by the statutes 
then, notwithstanding that he may have come to a wrong decision 
on the facts or ui>on the law, it is clear that his decision cannot be 
questioned by this procedure.” He points out tliat there is a 
method of questioning a magistrate’s order by way of stated case, 
and declares that the Court has no jurisdiction to interfere, citbig 
Lord Denham’s judgment in R. v. Bolton. He points out that the 
same principles apply in habeas corpus as in certiorari. Mr. 
Justice Darling says that the writ does not lie wherever a Court 
decides wrongly.

“Where the application for a writ of certiorari rests on the 
ground of defective jurisdiction, matters on which the defects 
depend may be apparent on the face of the proceedings, or may 
be brought before the Supreme Court by affidavit, but they must 
be extrinsic to the adjudication impeached.” Paley on Convic
tions, pp. 450-1.
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In R. v. Mahony, [1910] L.R. (Irish), 2 K.B. 095, it was held 
by Lord O’Brien, L.J., and Gibson, Madden, Boyd, Heaney and 
Wright, JJ., that mere absence of evidence to warrant a conviction 
did not oust jurisdiction, but amounted merely to error as dis
tinguished from want of jurisdiction. The judgment of Gibson, J.. 
is most thorough and exliaustive. He held that much of the dif
ficulty luis arisen from describing what is essentially error as excess 
of jurisdiction. He describes the contest between the Courts 
which disliked and distrusted summary jurisdiction and Parlia
ment which intervened again and again to protect magistrates 
and suitors by declaring convictions, &c., to be “final” by exclud
ing certiorari and prescribing general forms of convictions without 
evidence to which last branch he devotes much attention. He 
discusses Brittain v. Kinmird and R. v. Bolton, and numerous 
other cases, holding an adjudication on the merits final, unless 
discharged in the manner provided by law, and that the Court has 
no authority to go beneath the record. His conclusions are set 
forth at p. 749, and amongst them are these: a record good on its 
face, is, as to the merits, conclusive ; justices have jurisdiction to 
decide law relating to the matter of summary jurisdiction; error, 
unless patent, can only l>e reached by appeal or case stated.

“If the fact l>e collateral to the actual matter which the lower 
Court has to try, that Court cannot, by a wrong decision with 
regard to it, give itself jurisdiction, which it would not otherwise 
possess,” Halsbury Laws of England, X 193, citing Banbury v. 
Fullir, 9 Ex. Ill, and other cases. But, “If the fact in question 
he not collateral but a part of the very issue which the lower 
Court lias to enquire into, certiorari will not be granted, although 
the lower Court may have arrived at an erroneous conclusion in 
regard to it.” Halsbury X, 194, citing It. v. St. Olaves, Brittain 
v. Kinmird and It. v. Wood house, supra.

There can therefore be no doubt that, according to the great 
weight of authority in England and Ireland, an adjudication ui>on 
the merits by a justice in a case within his jurisdiction is conclusive. 
It is, indeed, asserted by Gibson, J., in R. v. Mahony (p. 240), 
that no case can lie found where a decision on the merits has been 
quashed for want of evidence, while there is case after case the 
other way.
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The questions involved are considered in an article on tin- 
subject in 30 Canadian Law Times, at p. 939, by Judge Wallace 
He says:—“There is some conflict in the decisions of the variou- 
Courts in Canada in relation to the question whether a conviction 
may Ik* quashed on certiorari, as made without jurisdiction, if 
there be no evidence shewing the offence. An Ontario Court ha> 
held that the Court may look at the evidence taken by the magi
strate to see if there was any evidence shewing the offence,” refer
ring to H. v. Coulson, 27 O.R. 59. But the decisions in Ontario 
have not been uniform, and Judge Wallace’s conclusion is that 
the better opinion is that the absence of any evidence of the offence 
is not a sufficient ground for quashing a conviction on certiorari, 
p. 951.

In R. v. Howarth, 33 U.C.R. 537, Wilson, J., held:—“1 quiti 
agree in the principles expressed by the learned Chief Justice that 
a conviction cannot be sustained without evidence, and that the 
evidence required to support it is that which the Court can sec. 
does, and may, reasonably support it.”

In R. v. Wallace, 4 O.R. 127, a conviction under the Canadn 
Temperance Act was in question, Armour, J., says:—“Can then 
be said to be such want of jurisdiction as would warrant the issue 
of a certiorari, because the magistrate erroneously found that 
there was sufficient evidence to support the charge, when he ought 
to have found that there was no evidence or not sufficient evidence 
to support it?” And this question he answers in the negative. 
Hagarty, C.J., refers to the provisions of the Act, secs. Ill, 117 
and 118. He puts his decision rather on the ground that certiorari 
being abolished by the Act, Parliament did not intend the merit - 
to l»e considered, otherwise the provisions taking away certiorari 
would be futile. But he concludes:—“We have to see that the 
inferior tribunal acted strictly within the authority of the Act, 
duly heard the case and gave its decisions upon the evidence duly 
laid before him.”

In R. v. Coulson, 24 O.R. 240, 1 Can. Cr. Cas. 114, the Queen's 
Bench Division (Armour, C.J., Falconbridge and Street, JJ.) 
held that where the conviction is valid on its face, the Court i> 
not to look at the evidence for the purpose of determining whether 
an offence is established by it,” but as the conviction was bad on 
its face, the Court looked at the evidence.
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In R. v. Coulson, 27 O.R. 59, Hose, J., held (Meredith, C.J., 
concurring), the contrary, that it was the duty of the Court to 
look at the evidence to see if there was any whatever shewing the 
offence.

The two last mentioned cases were under the Ontario Medical 
Act.

In R. v. Cunerty, 20 O.K. 51, the conviction was under the 
Ontario Liquor License Act. Street, J., held (Armour, C.J., con
curring), that the Court had no power to review the decision of 
the police magistrate on a matter within his jurisdiction, and as 
it was a matter of fact for the magistrate to find whether or not 
a certain quantity of liquor had been sold, his finding could not 
he reversed, citing Colonial Bank v. Willan.

In H. v. Borin, 29 O.L.Il. 584, 22 Can. Cr. Cas. 248, 15 D.L.R. 
737. a case under the Ontario Liquor License Act, Meredith, C.J., 
examined the evidence, though not taken in the manner prescribed 
by the statute, and gave effect to the contention that there was 
no reasonable evidence to support the conviction.

In B. v. Berry, 38 ().L.R. 177, a case under the Canada Temper
ance Act, Iatchford, J., reviewed the authorities and considered 
himself bound by It. v. Wallace, 4 Ont. R. 127, a decision on the 
Act in question. He says :—“Jurisdiction to enter into the enquiry 
existed in the magistrate.” “If he erred in his appreciation of 
the evidence adduced and found the accused guilty, without 
evidence of guilt, his action implies not want of jurisdiction, but 
an improper exercise of it,” and that is, he held, not open to review 
under the statute.

In It. v. Kurtcmi, 27 Can. Cr. Cas. 223, 11 O.W.N. 231, under 
the Ontario Liquor License Act, Middleton, J., evidently examined 
the evidence; so also apparently, did Faleonbridge, C.J.K.B., in 
It. v. Williams, 27 Can. Cr. Cas. 204, 11 O.W.N. 243, a case under 
the Ontario Temperance Act.

In It. v. Reinhardt, 11 O.W.N. 340, under the Ontario Temper
ance Act, Faleonbridge, C.J., said the only question was whether 
there was evidence on which the magistrate could convict—a pure 
question of fact. He acted on R. v. Cunerty, supra. That is to 
say, he examined the evidence, and finding the magistrate had 
jurisdiction, declined to review the adjudication in a question of 
fact.
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In R. v. Cantin, 11 O.W.N. 435, under the Canada Temperance 
Act, on appeal from an order dismissing an application to quash it 
conviction made by Ijitchford, J., Riddell, J., with whom Lennox, 
J., and Ferguson, J.A., concurred, held that if the magistrate had 
jurisdiction, and made a mistake in the conclusions he arrived ni, 
the Court had no right to interfere, referring to the Willan case.

In R. v. Thompson, 12 O.W.N. 25 (Mar. 10, 1017) under tin 
Ontario Tenqieranee Act, Mr. Justice Mast en held that the find
ings of facts of the magistrate were not open to review. Then- 
being no statutory provisions against certiorari, he held that the 
principle to be acted upon was that laid down in R. v. Coulson, 
27 O.R. 59, supra and R. v. Borin, supra. Following these cases 
he held that the evidence may lie examined to find whether tin- 
magistrate has jurisdiction, and ns he had jurisdiction and had 
found facts to sup|x>rt his conviction, the principles established 
by R. v. Wallace, R. v. Berry, and R. v. Cantin, applied. Mr. 
Justice Masten says that to his mind, this transaction was as rep
resented by the accused, but as the magistrate must have refused 
to give credence to his version, it was riot pertinent on a motion 
to quash the conviction to review the magistrate's conclusion.

Judge Wallace says in the article referred to: “The Courts in 
Nova Scotia and New Brunswick have followed the leading 
English case (R. v. Bolton) and have refused to review the decisions 
of the magistrates on certiorari merely because of the absence of 
any evidence of the offence,” p. 952, citing R. v. Walsh, 29 N.8.R. 
521; R. v. lloare (1915), 24 Can. Cr. Cas. 279, 49 N.8.R. 119; 
R. v. Holyoke (1913), 42 N.B. 135, 21 ('an. Cr. Cas. 422, 13 D. 
L.R. 225.

The full Court of Saskatchewan has maintained the view that 
the evidence can lie looked at to see if there was any shewing 
an offence. R. v. McPherson (No. 2), 25 ('an. Cr. Cas. 02, 20 1). 
L.R. 503, 33 W.L.R. 21, 8 8.L.R. 412.

In Alberta, Chief Justice Harvey, in R. v. Carter (Apl. 27, 

1916), 20 Can. Cr. Cas. 51, 9 A.L.R. 481, 21 D.L.R. «00. 
reviewed the cases at length and held the contrary. He held 
that the absence of any evidence of the offence is not a 
sufficient ground for quashing a conviction on certiorari. Amongst 
the numerous cases mentioned by him, 1 might refer to Ex park 
Hopwood, 15 Q.B. 120. Reliance is placed by him, particularly, 
on the Willan, Bolton and St. Olave cases.
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In R. v. Emery, 27 Can. Cr. Cas. 110. 33 D.L.H. 5«r>6, 
35 W.L.R. 337 (Nov. 3, 1910), before the Appellate Division 
of the Alberta Supreme Court, it was held that, upon 
certiorari, the Court is entitled to look at the evidence before a 
convicting justice to ascertain whether it is sufficient to sustain 
the conviction. Scott, J., considered this warranted by Ex parte 
Vaughan,LM. 2 Q.B. 114. Stuart..!.,goes into an examination of 
R. v. Holton and the Willan cases, and holds that they have been 
misunderstood and that they cannot be taken as deciding that 
upon certiorari a Court will not look at the evidence to see if 
there is any to support the conviction. In the Willan case he con
sidered the real point decided was that affidavits were not admis
sible shewing evidence not before the original Judge. Ami that in 
the Bolton case the decision really was that affidavits adducing 
new evidence should not be received. The Mahony case depended, 
in ltis view, upon the evidence being part of the record, and as it 
was not so, under the statutes governing that case, the Court 
could not enquire whether the facts proved warranted the con
viction. Another conclusion, in his opinion, would have been 
reached if the evidence had been required to be part of the record. 
He i>ointcd out that under the Criminal Code (for an offence under 
which the accused was convicted) depositions are taken on a pre
liminary inquiry. (Sections 682 and 683, which by sec. 721, sub
sec. 3. are made to apply to summary convictions.) These, he 
considers sufficient to make the depositions part of the record. But, 
if they were not, sec. 1124 settles the matter. The case before the 
Alberta Court was not of summary conviction, but the summary 
trial of an indictable offence.

Under Part XVI., the* above secs. 682 and 683 are not repeated 
or incorçiorated in Part XVI., but sec. 793, directing the magistrate 
to transmit the conviction with the evidence, is in his judgment, 
sufficient to constitute the depositions part of the record. He 
draws support for this from the wording of sec. 1017, as well as 
from sec. 1124. Beck, J., gives a list of older cases where the evi
dence was looked at and considered. He appears to consider that 
the Allïerta rule of practice requiring the magistrate to return the 
evidence with the conviction surpasses the English practice as 
laid down in Paley on Convictions, 8th od., p. 155.
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In ft. v. Covert, 28 Can. Cr. Cas. 25, 35 W.L.H. 919, 34 
D.L.R 602, the Appellate Division of the Supreme Court of 
Alberta examined the evidence, declined to permit the trial 
Judge to refuse to accept evidence and held that he was bound 
to accept the evidence for the defence, even though not convince,I 
of its truth, as at least leaving the guilt of the accused in doubt.

In Amalgamated Society v. Haberfeld Proprietary, 5 Com. L. 
llep. 33; ft. v. Bolton-, Colonial Bank v. Willan; ft. v. Special 
Commieeionere, were considered and applied. Griffith, C.J., held : 
“I am of opinion that this case cannot be taken out of the ordinary 
rule that the duty of the Court is to examine the cliarge in order 
to see whether it discloses a matter that is within its jurisdiction, 
and, if it does, to proceed to determine it. If it does proceed to 
determine the matter, and determine it wrongly, there is no 
remedy.”

I have not attempted to deal with all the cases referred to in 
the authorities and decisions on this much debated subject. This 
is apparently the first time that the question has l>een squarely 
submitted to this Court, and it seems to me that the weight of 
authority on the general question (apart from special statutory 
provisions) is in favour of excluding consideration of the evidence 
in cases where it is sought to quash a conviction by way of certio
rari.

It may !>e that there is much to be said for the views taken by 
Mr. Justice Stuart, Mr. Justice Beck and others of the decisions 
such as ft. v. Bolton and the Willan case. But the fact remains 
that the general terms used hi those cases have been adopted and 
applied by Courts of the highest authority in England, Ireland. 
Australia and Cana,la.

The further question remains whether the provisions of our 
Temperance Act are to be taken as mollifying the effect of the 
decisions. There is no question that the evidence before the 
magistrate must lie taken down under the provisions of the Act 
and of the relevant sections of the Summary Convictions Art. 
and the Criminal Code incorporated in the Act—although it i- 
to be noted that sec. 1124 of the Code would not lie so incorpor
ated. These provisions alone are sufficient, in Mr. Justice Stuart 
opinion, to constitute the evidence a part of the record, ft. v. 
Emery, supra. What is the object of these careful provisions unit-- 
it is to have the evidence in such an authentic condition that it
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can he referred to with certainty should occasion arise? It 
niight he intended to be used only on appeals or cases stated, it is 
true, but it is obviously also the intention not to so restrict it 
because we find reference to it in secs. 100 and 101.

We must examine secs. 100 and 101, the meaning of which is 
by no means clear. The corresponding sections of the Canada 
Temperance Act were discussed by Hagarty, C.J., in li. v. Wallace, 
supra. Of sec. 117 (our sec. 100), he says:—“This clause would 
seem to warrant an examination of the merits; but it is probably 
only intended where a conviction is substantially defective on its 
face to allow it to l>e supported by reference to the evidence prov
ing the offence.” Section 118 is referred to by him without com
ment. It is evident that sec. 118 depends on 117, as 101 depends 
on 100, “Upon any application to quash . . . any such con
viction . . . by way of certiorari . . . the Court . . 
shall dispose of such . . . application upon the merits, not
withstanding any such variance, excess of jurisdiction or defect 
as aforesaid,” referring clearly back to sec. 100.

In H. v. Brady, 12 O.R. 356, Chief Justice Wilson considered 
these secs. 117 and 118. The defect there in question was a var
iance between the conviction and the minute of adjudication. 
Section 117, he holds, is “an all-healing protective enactment 
against all defects in form and substance (in the conviction) 
provided these four requirements arc complied with or fulfilled.” 
These requirements being, that the offence is (1) one against a 
provision of the Act, and (2) an offence within the jurisdiction 
of the convicting magistrate, and (3) there is evidence to prove 
the offence, and (4) that no greater penalty is imposed than is 
authorised by the Act (p. 364). He also discusses sec. 118 and 
holds tliat he has to “dispose of the application on the merits,” 
not as on an appeal, but by adjudication upon it upon the proceed
ings returned. In his decision (Oct. 23, 1886), no reference is 
made to R. v. Elliott, 12 Ont. R. 524, in the same volume, decided 
Mar. 20, 1886, and in which the defect in the conviction was that 
it did not shew the Act to be in force. Rose, J., there held: “It 
thus appears that unless jurisdiction appear on the face of the 
conviction and there is evidence to prove the offence and the penal
ty is authorised by the Act, sec. 117 does not protect the convic
tion against defects of form or substance”; which leads to the
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conclusion tliat if the conviction is substantially defective on its 
face it inny lie supported if jurisdiction appears on its face, if there 
is evidence to support it and the proper penalty is imposed ; and 
lie holds, as I understand it, tliat under sec. 118, if a writ of cer
tiorari is properly granted, on account of such substantial defect 
(“any such variance or defect”) it shall not be quashed, if, on the 
merits,i.e.,on the evidence,sufficient appears to enable the variance 
or defect to lie relieved against by amendment. See also/f. v. 
Hartley, 20 U.H. 480.

Vpon consideration of these cases and of the secs. 100 and 1111, 
the conclusion seems to me to be tliat they are applieable only in 
case the conviction is formally or sulwtantially defective on its 
face. Then resort can be ltad to the evidence to shew the offence, 
if it can be understood from the conviction that an offence against 
the Act was committed. So that in this present case, these sec
tions do not strictly apply, for here there is no allegation that the 
conviction is thus defective. But the sections are of inqiortancc 
as shewing that it is clearly contemplated that when those sections 
apply, the evidence should lie liait of the reeonl and lie examined 
by the Court.

Vpon the whole matter, considering the careful provisions we 
find for the taking and authentication of the depositions hi cas<- 
under the Act, the uniform practice that 1ms prevailed in this 
Province, the provisions of secs. 100 and 101, which though not 
here directly applicable, can be taken as an indication of the in
tention of the Legislature, and the express preservation of the right 
to certiorari in this legislation, 1 have reached the conclusion 
that the depositions, properly taken and authenticated, are before 
the Court and tliat the Court is entitled to examine and consider 
them.

Section 87 of the Act provides tliat “The occupant of any 
house ... in which any . . . having . . . liquor 

. . . in contravention of the provisions of this Act, has taken
place, shall be personally liable . . . and proof of the fact of
such . . . having ... by any person in the employ of 
such occupant or who is suffered to be or remain in or upon the 
premises of such occupant or to act in any way for such occupant, 
sliall be prima facie evidence that such . . . having . .
took place with the authority . . . of such occupant.”
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Counsel for the accused urged that this should be read thus: 
“by any jwrson in the employ of such occupant or by any person 
in the employ of such occupant who is suffered to l>e or remain in 
or upon the premises.” But it seems to me tlint the proper con
struction is “by any person in the employ of such occupant or by 
any person who ip suffered, &c.” It is also contended that the 
wonts “for such occupant” should lie read with the words “suf
fered to be or remain in or upon the premises." Weatherbe, J., 
in H. v. Conrod, 5 Can. Cr. Cas. 421, considered the meaning of 
these words in a similar section of the Nova Scotia Act, and points 
out the obvious objections there are to giving a construction that 
makes the occupant liable for a violation of the Act, though com
mitted in his absence and without his knowledge. He held against 
such a drastic construction, relying in ]>art at least upon sub-sec. 
3 of the Nova Scotia Act, which is not to l>e found in our Act. 
The majority of the Court, however, did not so hold. In my 
opinion the words separated by “or” in the section must lie rent! 
disjunctively ami refer to three different classes of persons: (1) 
those in occupant’s employ; (2) those suffered to 1m* upon his 
premises, and (3) those suffered to act for him in any way. I do 
not sec how the third “or” can be read as “and. ” The repetition 
of the words “such occupant” in the description of the three 
classes seems to me to point to this disjunctive construction.

I'nder sec. 91, where there is prima facie evidence of possession 
or control of liquor, the person prosecuted “shall Ik- obliged to 
prove that he did not commit the offence charged.”

The evidence relied upon by the Crown was that it was con
clusively shewn that there was a “having” by a jierson suffered to 
Im» on the promises. The accused denied any knowledge whatever 
of the drinking on his premises, either in the porch or the pool room. 
He noticed that Lambert and Donald were “feeling good." p. 27. 
He says he was busy repairing cues and tliat on the occasion on 
question he was most of the time facing the wall. A witness 
(Sanderson, p. 33) having sworn tliat he was facing the men who 
«lid the drinking, he says tliat if he was facing them he did not see 
them drink, and tliat he did not look toward the pool table where 
they were w ith the exception of the time he was called over to sjjot 
the balls.

In the Conrod case above cited, it w'as held that the magistrate
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MAN‘ may give effect to the statutory presumption as against the un- 
C. A. qualified denial of the accused under oath, it he does not give
pEX credence to such denial; and the accused can be only said to have

Huffman “tbfied the burden of proof which the statute casts upon him
----- when his denial is believed. It cannot lie said that there was a

ameron. a. colnpje^e absence of any evidence whatever” to use the language 
of Killam, J., in li. v. Herrell. There is the prima facie case made 
by the statute, and sec. 91 obliges the accused to prove that In 
did not commit the offence charged, which surely must mean tn 
prove his innocence to the satisfaction of the magistrate presiding 
at the trial. Accused’s admission tliat two of those in the room 
were under the influence of liquor, the evidence of Sanderson 
contradicting the accused in an important particular, and the 
facts and circumstances connected with the trial and the giving 
of the evidence, may easily have undermined the confidence of 
the magistrate in the accused’s testimony. If he did not believe 
the denial of the accused, was he, nevertheless, hound to accept 
that denial as counteracting the presumption thrown on him by 
the statute? I should say he was not.

A further difficulty is raised by the note of the magistrate at 
p. 41, which by consent is before us. These remarks were made by 
the magistrate at the conclusion of the trial; they are not his reas
ons for judgment, which might be looked at. R. v. Borin, supra. 
The adjudication was made and conviction prepared later, ami it 
embodied the magistrate’s matured and final judgment on the 
matter before him. We are to take it, therefore, that his final 
conclusion was that the having of the liquor was by some person 
suffered to be on the accused’s premises, who could not be proved 
to have been acting on his directions, which fact raised a prima 
facie presumption against the accused that that person had his 
authority, thus creating an obligation on him which was not dis
charged by him to the satisfaction of the magistrate under 
sec. 91.

It would seem to me that to question the exercise of the mag
istrate’s discretion in this case, to hold that he should have given 
credit to the testimony of the accused when he obviously did not, 
would be to re-try the case without hearing the witnesses. There 
is some evidence to support the adjudication and certainly not an 
entire absence of evidence for that purpose.

In my judgment the conviction should be affirmed.
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Haggakt, J.A.:—The conviction here was that the accused 
“did unlawfully have liquor in a place other than in the private 
dwelling house in which he resided without first having obtained a 
druggist’s wholesale license or a druggist's retail license under the 
Manitoba Temperance Act, authorising him so to do” contrary 
to the provisions of sec. 49, eh. 112, of the Manitoba Statutes of 
1916, cited and known as the Manitoba Temperance Act .

“The Court will not quash a conviction uixm the weight or 
upon a conflict of evidence, but there must In* reasonable evidence 
to support it, such as would be sufficient to go to the jury upon a 
trial”: Regina v. Howarth, 33 U.C.Q.B. 537.

In the case of The Queen v. Davidson, 8 M.R. 326, Killam, J., 
on p. 327, discusses the question in these words:—

“In Paley on Convictions, p. 132, it is said, ‘As to the degree 
or sufficiency of the evidence, and the credit due to the witnesses, 
the magistrates alone arc the judges. In this respect they are 
placed in the position of a jury, anti, therefore, whatever the Court 
of Queen’s Bench, upon an inspection of the proceedings, would 
deem sufficient to be left to a jury on a trial, when the evidence 
was set out on the face of the conviction, was considered by them 
adequate to sustain the conclusion drawn by the convicting mag
istrates. Beyond that, the Court would not exercise a judgment 
ujxjii the credit or weight due to the facts from which the con
clusion was drawn.’” . . .

And he goes on further to say :
“And in Paley on Convictions, at p. 126, it is said: ‘Where 

the facts constituting an offence arc all of a positive nature there 
can be no doubt that they must be established in proof by the 
prosecutor before any judgment of conviction can be pronounced, 
unless the statute which creates the offence expressly exempts the 
prosecutor from doing so.’”

And again :
“What has to be here determined is whether there was in the 

present instance reasonable evidence to warrant the conviction.”
And in 13 Halsbury, par. 601, in discussing the power of a 

Court and the jurisdiction respectively, the author says:
“Although it is the province of the jury to decide questions of 

fact, it is for the Judge to decide whether there is any evidence 
upon which they can reasonablj' find that the party on whom the
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burden of proof lies lias established the fact or facts which it is 
necessary for him to prove, and it is for the Judge to determine 
whether it is open to the jury to draw an inference from the facts 
proved, leaving it to the jury to say whether or not such inference 
shall lie drawn. If the Judge is of opinion that there is no evidence 
upon which the jury can reasonably decide a question of fact in 
favour of the party who has to establish it affirmatively, he should 
withdraw the case from them or direct them to find in favour of 
the other party, but whenever there is conflicting evidence upon 
such a question it is entirely for the jury to say whicli evidence 
they accept, and the Judge must leave the question to them for 
their decision.” Citing Dublin &c. v. Slattery (1878), 3 A.C. 1155.

In The King v. Laird, 24 N.B.R. 72, the proposition laid down 
by the Court was that evidence must be reasonably sufficient and 
certain to shew tliat the offence charged lias been committed.

Was there reasonably sufficient evidence before the magistrat» 
to warrant the conviction in question? I do not think there wa>. 
It was not affirmatively proved that the accused “did unlawfully 
have liquor.” lie did not liave the control or possession of it. 
He was not the owner of the liquor. In fact, there is no evidence 
tliat he was aware of its existence. The evidence from which the 
prosecution wishes the Court to draw the inference is that alone 
of Clifford Sanderson, on pp. 33 and 34, of which the following is 
a copy taken from the record :

“Q. Where was Mr. Hoffman «luring this time? A. He was 
standing a little ways off from bench marked E.

“Q. And what was he doing? A. 1 «lon’t know.
“Q. Was lie facing the men? A. Yes.”
That is not evidence that he saw what was going on. Sanderson 

is contradicted by the other witnesses for the prosecution and also 
by the accused. Tliat is not reasonable evidence upon which to 
conclude that the accused was cognizant of what was going on in 
the pool room.

In fact, a memorandum signed by the police magistrate is put 
in by consent and forms a part of the case before us. It is in these 
words: “At the conclusion of the evidence I remarked that the 
evidence clearly shewed that the witnesses for the Crown had 
intoxicating liquor in the defendant’s pool room at Lockport.
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And I further said that the defendant might not have seen the MAN*
liquor on that occasion and that he might not have known that the C. A.
witnesses had liquor on them on the date in question (30th Sep- ]tRX
tember).” Such a finding is consistent with the evidence as 1 read „ *’•

. . .I, . . , . Huffman.
it, but inconsistent with the conviction of the accused. -----

But the prosecution claims that under sec. 87 there was suf- H*K“r,JA- 
ficient Indore the Court to warrant the conviction. Section 87 of 
the Act creates a new crime, and, according to the contention of 
the Crown, the prosecution is absolved from the necessity of prov
ing facts constituting the offence.

These half-breeds were not suffered to be or to remain in or 
upon the premises. It was a business house: he was licensed to 
keep pool tables. These parties were there as of right and they 
could : 't be ejected so long as they behaved themselves, and there 
is not tittle of evidence to shew that the “having” of that liquor 
was with the authority or by the direction of sucli occupant.

Even if the possession of that bottle by one of the parties 
should be prima facie evidence, there was sufficient direct testi
mony to the contrary to displace that prima facie evidence created 
by sec. 87.

1 think there is abundant affirmative testimony to shew that 
Hoffman was not guilty of the offence charged. The conviction 
should in my opinion be quashed.

Conviction quashed; Cameron, J.A., dissenting.

SMITH v. MERCHANTS BANK OF CANADA. ONT.

Ontario Supreme Court, Ag/tell ate Division, Meredith, C.J.C.P.. Magee, J.A., S. C.
Iliddell and (tone, JJ. September 28, 1917.

Ji m.ment (.$11 B—76)— Rks judicata—Dismissal fur non-compliance
WITH RULE OF SECURITY—STAY OF PROCEEDINGS.

The dismissal of an action for failure to comply with an order for 
security for costs is not a bar to another action for the same cause, 
but the court has an inherent power to stay the second action until 
the costs of the former have been paid. Where the claims set out in 
the second action are new, at least in form, and have not been specifi
cally dis|M>sed of by the prior judgment, there is no res ad judicata 
apparent concerning them, but nevertheless the defendants an* at 
liberty to plead res adjudicata.

Appeal by plaintiff from an order of Mastex, J., Statement, 
directing a perpetual stay of proceedings on the ground that the 
action was frivolous and vexatious.



322 Dominion Law Reports. [38 D.L.R.

ONT.

iTâ
Smith

t>.
Merchants 
Bank of 
Canada.

Riddell. I.

Gideon Grant, for appellant.
G. L. Smith, for defendants, respondents.
Riddell, J.:—The plaintiff, now a miner, was, more than 

twenty years ago, a produce-dealer, etc., at Prescott, and had 
dealings with the defendants.

In 1895, he brought an action against them, alleging that in 
1892, 1893, and 1894 he sold hay in Britain, and in connection 
therewith he made drafts on persons in England which, with 
cash cabled, he placed in the bank. He says that the defendants 
owe him on that account $873.57 and interest $104.82, in all 
$978.39 he gives some 7^ foolscap pages of particulars.

(2) Then he sets out that some of the drafts were returned un
paid, and that the bank overcharged him $592.04, which, with 
interest $71.00, amounts to $003.10, and he gives a page and a 
half of items. (3) The next claim is $190.25 for expenses of one 
Ramsay improperly charged; $8.50 for a telegraph account 
improperly charged ; and $4.75 for a cable account in all $209 50 
which with 28.30 interest amounts to $237.80.

(4) The bank agreed to charge only 6 per cent, on loans and 
discounts, but overchargesl him $549.51, and this, with $54.95 for 
interest, amounts to $004.40—some 13 pages of items are given, 
about 700 in all.

(5) He next charges negligence on the part of the bank in con
nection with a potato transaction with a New York firm; and 
claims $5,510.20 and $1,489.30 interest, $7,005.02 in all, on that 
account.

(0) Then negligence in a potato transaction with one Leroux, 
for which he claims $154.25 and interest $53.20, in all $207.45.

(7) Overcharge of interest on demand loans and interest 
thereon, $1,124.02.

(8) Refusal to implement an agreement to furnish the plain
tiff with sufficient funds, for which $5,000 damages are claimed.

(9) Refusal to sell or allow the plaintiff to sell certain notes 
lodged with the bank on a warehouse receipt, to the damage of 
the plaintiff of $4,320.

(10) “The plaintiff is entitled to an account from the de
fendants of his dealings with them and charges that they have 
lieen guilty of fraud and deceit in dealing with him."

The prayer is for the nine sums above mentioned, and “to
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have an account taken of all d*. . ings and transactions between 
the plaintiff and defendants for the past six years; to have any 
stated or settled account . . . opened up; to have any 
securities . . . delivered up on payment of any balance 
. . .; and to have paid to the plaintiff by the defendants any 
balance which may, on a proper taking of the accounts, be found 
due by the defendants to the plaintiff.” A prayer for general 
relief follows.

The defendants, denying all charges of impropriety, set up 
that accounts had been stated from time to time, and that the 
defendants, on the faith of them, had made further advances, 
that there had been frequent statements of account, etc.; and 
they counterclaimed on notes and a judgment.

The case came on for trial before the late Mr. Justice Hose, at 
Brockville, in April, 1897. Before us, Mr. Grant stated that the 
decision was not on the merits, but by default of the plaintiff, as his 
counsel had not arrived. This would of course make no difference : 
In re Orrell Colliery and Fire-Brick Co., 12Ch.D.681,28 W.R. 145; 
Ker v. Williams (1885), 29 Sol. J. 081; Armour v. Bate, [1891] 2 
Q.B. 233; but we sent for the trial Judge’s note-book, and from 
that it appears that the action was tried out for parts of two 
days, counsel appearing for both parties and evidence called on 
l)oth sides.

The learned trial Judge gave judgment for the plaintiff for 
S58 and $5 costs, and for the defendants for $18,877.74 and 
$595.71 costs, and judgment was entered accordingly and not 
moved against—there is still an amount over $10,000 unpaid on 
this judgment.

In 1913, the plaintiff brought an action for substantially the 
same causes of action as in the present action, in the Superior 
Court, Montreal; but that action was dismissed for want of com
plying with an order for security for costs.

In June, 1916, the plaintiff began an action in the Supreme 
Court of Ontario for the same causes of action; an order for secur
ity for costs was made, but not complied with; whereupon the 
action was dismissed with costs.

In February, 1917, the present action was brought for the 
same causes of action as the Montreal action ami that of June, 
j916, in this Court: upon application of the defendants for an
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“order staying this action, on the ground that the case is frivolous 
and vexatious and an abuse of the process of the Court," my 
brother Masten ordered that the action should be perpetually 
stayed. The plaintiff now appeals.

It would seem that a dismissal of the action for want of com
plying with an order for security for costs is not a bar to another 
action for the same cause: Reton’s Forms of Judgments and 
Orders, 7th ed., vol. 1, pp. 134, 136; In re Orrell Colliery ami 
Fire-Brick Co., 12 Cli.D. 681, 28 W.R. 145; In re Riddell (1888). 
20 Q.B.D. 512, at p. 518, per Lopes, L.J.; cf. Magnus v. National 
Bank of Scotland, 36 W.R. 602, 57 L.J. Ch. 902; M. W. & S. 
Annual Practice (White Book), 1917, pp. 1928, 1929; but that the 
Court has inherent power to stay the second action until the costs 
of the preceding action are paid—and certainly the plaintiff 
should not in any case be allowed to proceed here until he h:i< 
paiil the costs of the previous actions.

We must now examine the claim in the present action to sec 
how far it is concluded by the judgment of April, 1897.

The claim here sets out that the plaintiff implicitly trusted the 
manager of the bank, one Jemmett, and that, through the fraud of 
Jemmett, he was defrauded of about $200,000, the fraud and 
deceit being discovered by the plaintiff only “shortly before the 
commencement of this action"—and proceeds to give particulars.

(1) Para. 9. He was in 1893 and 1894 charged up with notes 
and acceptances $266,412, whereas “he was credited with the 
proceeds of notes and acceptances discounted to the extent of 
$194,536.00, by which means the defendant, through its said 
manager, unlawfully took from the plaintiff by deceit and fraud 
the sum of $71,875.00 and other large amounts.” This clearly 
means taking an account which was refused in 1897.

(2) Para. 10. March 28, 1893, Jemmett by fraud procured 
from the plaintiff four promissory notes of that date for $600. 
$1,000, $800, and $1,000, for which no credit was given, although 
they were all charged against the plaintiff with interest. These 
do not appear in the previous action.

(3) Paras. 11, 12, 13, 14. The plaintiff discounted two ster
ling drafts for £595 and £488 respectively with the bank; they 
were not accepted in Liverpool ; the plaintiff gave his own note 
for $5,200 to cover them; but the bank charged him also with the 
sterling drafts—this does not appear previously.
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(4) Para. 15. Two drafts for $238.10 and $311.80 were paid 
by the drawee, but the plaintiff was not credited with the proceeds 
—this is new.

(5) Para. 10. A cheque for $3,140.55 was obtained by the 
hank, payable to “Hay Reductions or Rearer,” but the bank 
gave no credit for the cheque. It l>eing on the bank itself, it 
is hard to sec why the bank should give credit for it—it was only 
a voucher. If it be intended to charge that it should have been 
taken into account as balanced by remittances on hay account, 
etc., this means taking an account.

(5) Para. 17. A note for $1,290 by the plaintiff is charged 
to him, but he receives no credit for it—this is new.

(6) Para. 18. A note for $1,048 is charged against the plain
tiff, but he receives no credit for it—this is new.

(7) Para. 19. Another note for $520 is nearly in the same 
case—it is charged against him in full, although he paid $420 
upon it—this is new.

(8) Para. 20. A note for $1,135.24 was paid by cheque, but 
the bank subsequently obtained a cheque covering this note 
and another of $1,900, no credit l>eing given—this is new.

(9) Para. 21. A note for $534.09 was paid, but the hank 
obtained a cheque for $530.24 for it, which they charged up to 
the plaintiff—this is new'.

(10) Paras. 22, 23. Underwood drafts in the hay transaction 
were fully gone into at the Rrockville trial, but it is claimed that 
the facts w'ere concealed.

(11) Para. 24. A sum of $2,970 was charged against the plain
tiff twice—this is new.

(12) Para. 25. A sum of $2,193.45 was wrongly charged 
against the plaintiff, the bank pretending to have discounted a 
hill of lading to that amount—this is new.

(13) Para. 20. A note for $1,000 charged against the plain
tiff, but he received no credit for it from the bank—this is new\

(14) Para. 27. Four notes amounting to $1,010.70 are charged 
against the plaintiff, but he receives no credit for them—this is 
new.

(15) Para. 29. The bank received $5,532.50 on a bill of lading, 
but gave no credit for it—this is new.

(16) Para. 30. A note for $1,000 charged but not credited— 
this is new.
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(17) Para. 31. A sum of $554.97 charged the plaintiff by the 
bank for two hills of lading not discounted by the bank—this 
is new.

(18) Para. 32. A sum of $1,570.14 charged the plaintiff by 
the bank for four bills of lading not discounted—this is new.

(19) Para. 33. A note for $800 not credited, but charged 
against the plaintiff’s account—this is new.

(20) Para. 34. Another sum of $1,008.95 charged the same wav 
—this is new.

(21) Para. 35. Seven drafts in November and December. 
1893, on Kngland, were not credited to the plaintiff, but charged 
against him—these drafts, with bills of lading attached, were 
taken possession of by the bank, the goods sold, but the proceed, 
not credited to the plaintiff—these particular bills of exchange 
are not mentioned in the previous action.

(22) Para. 36. A draft on Kngland for £150 charged hut not 
credited—this is new.

(23) Para. 37. Another for £160, also new.
(24) Para. 38. A specific sum of $1,021.70 detained—this is 

new.
(25) Para. 39. A draft on Montreal for $387 was paid by 

drawee, but the plaintiff forced to pay it again to the bank 
this is new.

(26) Para. 40. A note for $1,790 charged but not credited 
this is new.

(27) Para. 41. Another for $600—also new.
(28) Para. 42. And another for $800—also new.
(29) Para. 43. A specific sum of $623.88 received by the bank 

in three sterling drafts, but not credited—none of these is men
tioned in the former action.

(30) Para. 44. Two notes for $800 and $1,000 charged hut not 
credited—this is new.

(40) Para. 45. Another for $900—also new.
(41) Para. 46. Two others for $700 anti $1,200—new.
(42) Para. 47. Others amounting to $6,520—new.
(43) Para. 48. Others amounting to $2,513—new.
(44) Para. 49. Another for $8,425—new.
(45) Para. 50. $9,187.30 received by the bank from English 

drafts and not credited—this is not specifically dealt with in the 
former action.
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The plaintiff claims these several sums, also 1200,000 damages 
(or fraud, “an accounting by the defendants of their dealings 
with the moneys of the plaintiff," and general relief.

It will lie seen that all but the first claim and the corresponding 
claim for an account are new, at least in form, ami have not been 
sjiecifically disposed of by the Hrockville judgment—there is no 
ret ailjuilicala apparent concerning them : of course the defendants 
can, if so advised, plead ret adjudicata also to these, anil the 
question may lie then determined.

As to the relief denied in the former action, it was open to the 
plaintiff to move to impeach the judgment on the ground of fraud 
subsequently discovered, under Hule 523, but he was not liound 
to do so—he might proceed by wavof action: Learning v.Armitage 
(1899), 18 P.R. 480; H yatt v. Palmer, (1899] 2 Q.B. 100; Cole v. 
Langford, [1898] 2 Q.B. 30.

1 think he has pursued the proper course; it is open to the 
defendants, if so advised, to plead ret adjudicata; and then the 
plaintiff may amend by setting up fraud and claiming to have the 
former judgment set aside pro tanto.

1 would allow the appeal and allow the plaintiff to proceed, on 
paying the costs of the former actions in Montreal and in this 
Court in 1910, being allowed to set off the costs of these proceed
ings here and before my brother Masten.

The plaintiff may amend as advised—nothing in this judgment 
is a final decision as to what was decided at the Brockville trial.

ONT.
sTc

Smith
r.

Merchants 

Canada. 

Riddell. I.

Magee, .I.A., and Rose, J., agreed with Riddell, J. "rK.j*'

Meredith, C.J.C.P. (dissenting):—The learned Judge, whose M-radnh, 
order, staying all further pro eedings in this action, is now ap- C11 1 
lienled against, after giving carol :! consideration to all the facts and 
circumstances of this case, aided by his large experience in apply
ing the law relating to banks and banking to such everyday trans
actions ns are said to lie involved in this action, came to the con
clusion: that, if there ever were a case in which the inherent 
power of this Court to prevent an abi. ie of its process, or the 
expressed power conferred upon it, in Rule 124, to stay or dismiss 
an action upon its being shewn to be vexatio s or frivolous, should 
be exercised, this case is such an one: and, nfi._c a careful perusal
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of all the writings now before us upon this appeal, and an applica
tion of my knowledge gained by long experience, in dealing with 
cases in which the minor, litigious, mania has been displayed, to 
all the facts of this case, my conclusion is quite in accord with that 
of the Judge of first instance, ami goes this much further than 
anything expressed by him: that not only the public interests, 
but the interests of the plaintiff himself, demand that an end be 
put to this persistent, futile, and senseless litigation, which lie 
has been carrying on, spasmodically, for nearly 25 years: to that 
extent which seems to me to be very like making a farce of the 
proceedings of the Court.

Effectually to end such proceedings, however summarily that 
may be done, in no sense detracts from the proper freedom of 
all men, amenable to their process, to come to the Courts of this 
Province for any reasonable relief to which they may consider 
themselves entitles! : it is indeed just because of the wide open 
door of such Courts that it is more needful that care should lie 
taken that that freedom should not be made use of for improixr 
purposes : and it is quite inaccurate to speak of an order, such as 
that in question, as summarily snuffing out an action before it 
is well launched, for I know of no reason why the "snuffing out ” 
may not be the subject of an appeal to the highest tribunal, as 
this appeal proves it may be to the highest in this Province.

A quarter of a century ago, the defendants and plaintiff were 
bankers and customer: the plaintiff was a dealer in farm-produce, 
as many thousands of such customers are, and carried on business 
in one of the smaller towns of this Province, having his banking 
account in the agency of the defendants at that town : and nearly 
that length of time ago, the plaintiff seems to have been in finan
cial difficulties, to have been all the while, and to be yet, what 
is commonly called "execution-proof;" so much so that the de
fendants long since ceased to renew their executions against him 
upon a judgment obtained against him 20 years ago: and have 
been unable yet to recover any costs of two actions, similar to 
this, which were dismissed, one in a Quebec Court and one in this 
Court.

More than 21 years ago, the parties’ business connection, 
as bankers and customer, having come to an end because of the 
customer’s inability to pay his debts, the plaintiff brought an
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action, in this Court as it then was, for an account of all dealings 
and transactions between the defendants and him, and to open up 
stated or settled accounts, and for payment “of any balance due 
by either party;” and for damages for neglect or refusal to sell 
goods of the plaintiff, for overcharge of interest, and for insufficient 
credit on exchange transactions: and in that action, as in this, 
the defendants were charged with “fraud and deceit.”

The claim in that action plainly covered all that can be claimed 
in this; it cannot make any difference, in that respect, that in these 
days the amount of the claims has jumped from thousands to 
hundreds of thousands of dollars: but it docs make quite a differ
ence in another aspect of the case.

That action came on for trial and was tried in the month of 
April, 1897, a little more than 20 years ago. Instead of the usual 
reference to a Master of the Court to take the account being 
directed, the whole case was tried by the presiding Judge, and 
was gone into as fully as the plaintiff desired, with the result 
that the defendants w'ere found to be indebted to the plaintiff 
in the sum of $58, upon his claim in the action; and that he was 
indebted to them, upon their counterclaim in the action, in the 
sum of $18,877.74; and he was awarded $5 for costs against them, 
and they $597.71 for costs against him.

There was no kind of reservation of any further right of action 
in respect of any matter involved in this action: that trial and the 
result of it was, or should have been, final and conclusive in re
spect of all such matters: and, for the purposes of this motion, 
should be so treated, in whatever form judgment, in the action, 
may have been entered up. There would be no kind of finality to 
litigation if that were not so. The accounts were taken, and the 
result was as I have mentioned. How then can they now be 
reopened, except after a successful attack upon that judgment 
on the ground that it was obtained by fraud, of which there is 
no allegation, nor a tittle of evidence? So, too, as to all other 
claims made in that action—if the plaintiff failed to prove them, 
they should have been and actually were dismissed. And so the 
parties were left in April, 1897.

It may be well now to refer to some of the subsequent litigation, 
which aids me, with the knowledge before referred to, to reach 
easily the conclusion I have come to regarding the true character

22—38 D.L.R.
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OWT' of the litigation now in question; and which litigation is in part 
S. C. the ground upon which the defendants’ solicitor, upon oath, has 

Smith charged the plaintiff with instituting this action in pursuance of a 
Merchants 1k,*‘cv harassing and annoying the defendants ; a charge which 
Bank or the plaintiff has not seen fit to deny in his affidavit filed upon this 
Canada. m0ti0n: nor, I may add, has he attempted to verify on oath any 
cjcvp' Pirt of his claim in this action, or account for his 20 years’ lethargy.

In November, 1897, an action was brought by a creditor of the 
plaintiff, suing on behalf of himself and other like creditors, 
against these defendants, in respect of thirteen transactions l>e- 
tween the parties to this action, and was tried and dismissed: 
the judgment at the trial is reported: see Conn v. Smith (1897). 28 
O.R. 629.

In the year 1907, in actions of Smith y. Steel and these bankers, 
anil Steel v. Smith and them, claims such as those now in question 
were raised, but were dismissed.

In the year 1911, in an action brought by one Webb on behalf 
of all the creditors of this plaintiff, these defendants proved 
their claim against him at 110,218.57, and were paid a small 
dividend upon it.

In the year 1895, the defendants sued this plaintiff and others 
upon a promissory note, and sought to have a transfer of property, 
made by one of the defendants to another, set aside: and were 
successful in the action.

In the year 1896, these defendants sued an endorser of a note, 
in their favour, made by this plaintiff ; and the defence was, that 
this plaintiff was not indebted to these defendants upon the taking 
of all accounts lietween them as customer and bankers: the de
fendant was required to give particulars, and did so, such particu
lars covering 27 pages of type-written foolscap, which particulars, 
in detail, seem to be very much, if not altogether, the same as 
the particulars of the claim made in this action. The defence 
failed; the plaintiffs had judgment for their claim in the action.

In the year 1913, this plaintiff brought an action, in a Queliec 
Court, admittedly the same as this, against these defendants, 
claiming 8800,000 damages; the action was dismissed for dis
obedience of an order for security for costs. Anil, in the year 
1916, he brought a similar action in this Court against them, 
which also was dismissed for the same cause as the dismissal of 
the Quebec action.
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There is no evidence as to the effect of such a dismissal of an 
action in the Quebec Court; nor has the effect of it in this Court, 
under Kule 370, been discussed. If it be only to enable the plain
tiff to begin a new action, at any time he may see fit to do so, the 
Hules do not seem to have helped a defendant very much.

No costs have been paid, of either of these actions: and the 
plaintiff is also a judgment debtor of the defendants, and has been 
for 20 years, in upwards of $10,000.

Resides these actions, the plaintiff has on several occasions 
applied for a fiat to enable him to sue the defendants for penalties 
under the Bank Act, but has always been refused any assistance.

In these circumstances, what other conclusion could the learned 
Judge have come to than that this litigation is vexatious, 
extremely vexatious, and inexcusable?

And to these circumstances must lie added these: that the 
plaintiff’s claim is against a most reputable institution, charging 
them with, as the plaintiff’s solicitor put it in a letter written 
to the defendants or to one of their directors, “stealing’’ from the 
plaintiff, a quarter of a century or so ago; a claim made now, 
when it must be difficult for the defendants, if not impossible, 
to prove all that they could have proved if the reckless charges 
now made had been tried promptly : made after the death of the 
plaintiff’s agent through whom the transactions between the 
parties took place: it may be easy for the plaintiff to make such 
charges against a dead man, but I cannot characterise them in 
any other word than shameless.

And yet another circumstance I cannot pass over. These 
extracts I take from letters written at the plaintiff’s iastancc 
before this last of the long line of actions was liegun: "Dear Mr. 
Long:—Re Edward Smith v. Merchants Bank of Canada. We 
enclose you herewith, as local director of the Merchants Bank, 
a copy of a letter which we are sending to the bank. We thought 
it might be of interest to you and also thought that possibly you 
might l>e interested enough in the matter to drop in ami see the 
evidence which we have and which we propose to submit in the 
action referred to if some settlement is not made. You will 
quite appreciate that occupying the position which we think we 
occupy towards several institutions engaged in banking, etc., 
we do not want to be the means of causing injury to any bank 
unnecessarily, and for that reason we are prepared to give the

Merchants 
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Canada.
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bank every chance to investigate this matter before taking action." 
And this from a like letter to the defendants’ general manager: 
"We should be sorry to injure your bank in any way by issuing a 
writ for this large sum and by making public the method in which 
a customer of yours was treated by your bank, and for that 
reason we are willing to give you every facility for investigating 
the matter before a writ is issued, provided you arc ready to act 
promptly.”

If this sort of thing can go on for a quarter of a century, where 
is it to end, as long as solicitors can be retained to bring new 
actions? A state of affairs which may require much firmne-s, 
and considerable means in the persecuted, to resist a purchase for 
peace's sake only.

It may be that the plaintiff is what is commonly called “ols- 
sessed" with an idea that he was robbed by the defendant- a 
quarter of a century ago, and that he has really legal claims 
upon the defendant, varying in amount from thousands of dollars 
to nearly a million, the variation depending upon the extent, at 
the time, of the mania, for no one can call his claim for 8800,000 
anything but an insane one. Experience has taught most of us 
that litigants sometimes have such delusions, and indeed common
ly greatly exaggerated notions of their rights: and experience 
seems to have made it needful to pass legislation in England to 
curb such litigious notions and persons : see the Vexatious Actions 
Act, 1896.

The rule is that the interests of the public—and I may add of the 
parties too—requires that there should be a limit to litigation; a 
rule in accord with which are all the statutes of limitations; 
anil a rule which has been quite too often violated in regard to the 
matters in question in this action.

Nor, must it be overlooked that the plaintiff’s claim is one in 
regard to simple debts, in connection with his own business, of 
which he had, or should have had, the most knowledge; and so 
debts which, if they ever existed, have long since lieen barred by 
the Statute of Limitations.

Whatever may be the real purpose or cause of these extra
ordinary litigious outbreaks of the plaintiff, it is quite time to 
bring them firmly to an end.

I would dismiss the appeal.

Appeal allmeed; Meredith, C.J.C.P., dissenting.



38 D.L.R.] Dominion Law Report».

LAW AND McLEAN ». SAWYER-MASSEY.
Alberta Supreme ('ourt, Stuart, J. Ikctviber tl, 1917.

Principal and agent (| III—.‘16)—Commission*—On accepted and filled

An agent under an agreement whereby lie in to receive a eomniiiwioii 
“on each accepted and filled sale of ... . machinery which he has 
"cured either with or without the traveller's assistnnce,'' is not entitled 
to a commission for simply introducing a prospective purchaser to the 
travelling agent, and doing nothing further to promote the sale.

Action for a commission.
A. A/. Sinclair, for plaintiffs; R. M. Ed ma mon, for defendant. 
Stuart, J.:—The plaintiffs were agents for the sale of maehin- 

ery for the defendants under an agency agreement of February 
25, 1913. In August, 1913, a sale of some machinery was made to 
McKay Bros., of ( armangay, and on February 19,1917, the plain
tiffs liegan an action to recover the commission alleged by them 
to Ik* due to them, in respect of this sale, under the agency 
agreement. Clause 9 of the agreement says:—

The company agrees to allow the agent on each accepted and filled sale 
of its.... machinery which he has secured either with or without the traveller's 
assistance the commission set opposite each pirn* of machinery as named in 
schedule A which is attached to and forms part of this contract.

The evidence on liehalf of the plaintiff consisted of the account 
given by Law of what he knew about the matter. He said that 
the defendants had a travelling agent named Mail) and that one 
day Mail) came to ( armangay and asked him if he had any pros
pects, to which he had replied, in consequence of something his 
twiner McLean had said to him, that there was a prospect in Mc
Kay Bros. He said that he and Mail) went across to see them and 
that he introduced Mail) to them and then left them. So far as 
the admissible evidence discloses, not a single thing more was ever 
done by the plaintiffs, or either of them, in connection with the 
sale, so far as inducing the purchasers to buy is concerned. It was 
stated in evidence that McLean had left the country, although 
it was not stated when he had done so. It was also stated that 
Mail) had left the country, although it was not stated when he 
had done so. The two men who, apparently, would have 
told the real facts alniut the matter were, therefore, not called 
as witnesses, and the court is now asked after a lapse of 4 years 
to adjudicate upon the rights of the parties without the advantage 
of hearing from the persons who really knew what occurred. One 
of the McKay Bros, was called for the defence, and said that he
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could not rememl>er that cither Law or Mcl^an had ever spoken 
to him about the matter, although he did not assert that they 
had not. taw admitted that he had never spoken to McKay 
about it, and, therefore, whether McLean had done so or not, no 
admissible evidence discloses. McKay said that he was well 
acquainted with Mail) in any case and had l>een for two or three 
years l>efore 1913, and also that lie was well acquainted with the 
defendant’s machinery in a general way. taw stated that 
after Mail) had left, on the occasion in question, he had 
asked Mail) what had t>een done, and was told that McKay 
had decided to go to Regina, where there was a fair coming on, to 
see the defendant’s machinery. He also stated that Mail) had 
asked him if he would l>ear one fare to Regina, that is, would allow 
it out of his commission, and that he had said he would. What 
happened was that McKay went to Regina, interviewed the defend
ant’s officials there, looked at the machinery he wanted, for which 
a price of $5,886 was quoted, and came away with the assurance 
from them that he could have it for $5,000. He did not then agree 
to take it, but wanted to return to C’amiangay and sec what the 
crop prospects were like l)efore he finally decided. He came back 
and decided to take the machinery at the $5,000, and signed a con
tract to that effect which was obtained from him by Maib. So far as 
the evidence shews, neither Law nor McLean had anything to do 
with the closing of this contract and were not present when it 
was done. Law said that Maib had told him he would still get 
his commission. There was, however, a clause in the agency agree
ment to the effect that if any machinery was sold for less than the 
prices named in the schedule, the amount taken off should l>o 
deducted from the agent’s commission.

In my opinion it is impossible for the plaintiffs to bring them
selves under clause 9 of the agreement which was quoted alxno. 
I do not think it is possible for them to contend that they secured 
the sale with the traveller’s assistance. I have looked at the 
Standard Dictionary to see what the word “secured,” the verb, 
means, and I find that it is stated to mean to “make secure,” 
“to make certain of having received some good,” or “to get safely 
in possession,” or “to obtain or acquire.” In my opinion it 
cannot l>e said that a mere suggestion of a very likely purchaser 
and an introduction of him to the vendor could be said to come
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within the meaning of such an expression. I think the plaintiffs 
were bound themselves to have finally made the sale secure, 
that is, were hound to have taken part in the actual closing of 
the negotiations and the obtaining of the signature of the pur
chaser to the contract. If they had done this, I think, no matter 
how much persuasion might have been exercised by the travelling 
agent Mail), they would still have lieen entitled to claim that they 
had come within the terms of clause 9. It is true that the evidence 
of Lan’, which I accept as entirely truthful, shews that he pointed 
out or suggested McKay as a likely purchaser and took Mail) 
over to him, and it is also true that the ]>ossible absence of any 
necessity for a personal introduction, in so far as mere acquain
tanceship is concerned, would have little bearing on the matter. He, 
no doubt, did bring McKay Bros, to the attention of Mail) as 
probable purchasers, but he did absolutely nothing more. Ap
parently, he simply withdrew from the matter altogether and 
took no further interest in it until the time came to make some 
claim for commission. There is nothing to show that he was 
thrust aside by Maib or told to mind his own business, and in my 
opinion what he did does not come within the meaning of the 
terms of section 9, and therefore under that section 1 do not think 
it possible for the plaintiffs to recover.

At the close of the argument, however, counsel for the plaintiffs 
asked leave to amend his pleadings so as to support a quantum 
meruit. I am not sure, if the action had been brought at an 
earlier date so that McLean's evidence and that of Maib might 
have been available and if more had been disclosed by that evi
dence as to McLean's having had some serious conversation with 
McKay Bros., or one of them, that I would not have felt seriously 
disposed to grant the amendment and to make some allowance 
to the plaintiffs in respect of the new form of claim. It does apin-ar 
from one of the letters to the defendants from Maib that the plain
tiffs had made an agent’s report in regard to the matter, and it 
also appears from a document put in by the plaintiffs, but drawn 
up apparently by the defendants, that Maib had suggested that 
the plaintiffs might l>e allowed a part commission. However, I 
do not see that the making of an agent's report can l>e said to 
have conduced in any way to the securing of the purchaser. It 
probably had some effect in inducing the vendors to make the 
sale, but that is another matter.

ALTA.

8. C.
Law and 
McLean



30 Dominion Law Reports. 138 D.L.R.

ALTA.

K C.

McLean

Sawyer- 
11 AMIY.

SASK.

8.C.

Statement

Newlanile, J.

Considering that there is no evidence to show that either of 
the plaintiffs math* a direct demand upon the defendants, except, 
possibly, upon Mail), as their agent, for a commission, considering 
that they waited nearly 4 years, or V/<i years, at any rate, before 
launching their action, and then waiting until the end of the 
argument I «fore they suggested that they might have a claim upon 
a quantum meruit, I do not feel disposed to allow the amendment.

Rut, in view of the practical admission in the letter of August 
10, 1917, that the plaintiffs had been of some service in some form 
or other to the defendants in connection with this sale, although 
it is, from the meagreness of the evidence, extremely difficult 
to say just to what extent this went, and in view of the defend
ants' evident refusal to make any allowance of any kind for these 
services, I think that some modification of the usual order as 
to costs ought to be made. I think the action ought to Ik* dis
missed with costs, which are fixed at $50 and disbursements.

Action dismissed.

CITY OF REGINA v. ARMOUR.
Saskatchewan Sujtreme Court, Haultain, C.J., NevAanie, Lamont and Brou n, JJ. 

November 24, 1917.
Damages (§ III L—255)—Compensation for injurious affection.

The owner of property injuriously affected by the building of 
a subway is entitled to damages under see. 245 of the City Act (lt.S.S. 
1909, eh. 84) although no land has been actually taken.

[City of Prince Albert v. Vachon, 27 D.L.R. 216, approved.]

Appeal from the award of an arbitrator in an action for 
damages for land injuriously affected. Varied.

(i. F. Hlair, K.C., for appellant.
P. M. Anderson, for respondent, Armour.
The judgment of the court was delivered by 
Newlands, J.:—The claimants Hugh Armour and Edward 

McCarthy seek, under the provisions of the City Act, to recover 
from the City of Regina damages for “land injuriously affected" 
as a consequence of the construction of a subway connecting 
Broad St. South and Broad St. North, and passing through the 
C.P.R.’s right of way and under the said company’s tracks.

Damages were given by the arbitrator as follows:—Armour. 
831.050; McCarthy, 821,334.

The first objection taken by the city solicitor to the award is 
that City of Prince Albert v. Vachon, 27 D.L.R. 210, was wrongly 
decided, and that secs. 244 to 258 of the City Act, c. 84, R.S.S.,
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do not authorise coni] iciisat ion to Ik* given for lands that may he 
“injuriously affeeted ” by work done under the provisions of s. 31H) 
under whieh section he claims the work was done, ami not under 
s. 392, as found by the arbitrator.

1 do not think it makes any difference under which, if either, 
of these two sections the subway was built. The city certainly 
has jtower to do this work under s. 184, which states that the 
city may make by-laws for the jx*ace, order, good government and 
welfare of the city.

In City of Prince Albert v. Vachon, supra, it was decided that a 
l>crson whose lund was injuriously affected, although no land was 
taken, was entitled to damages under s. 24.5. S. 244 author
izes the city to expropriate land for any purpose authorized by 
the Act; s. 24.5 provides for coni]x*nsation for the land so taken 
and for damages for land injuriously affected by the exercise of 
such powers, and the “powers” referred to hen* is not the taking 
of the land, but, as the latter part of the section shows, it means 
the contemplated work. S. 246 provides for the manner in 
which compensation for land taken is to Ik* ascertained, ami s. 
247 provides the procedure where damages an* claimed for land 
injuriously affected where no land is taken.

The two, compensation for land taken and damages for injuries 
to land where no land is taken, an* quite distinct and an* not related 
to each other, and I am therefore of the* opinion that City of Prince 
Albert v. Vachon, supra, was correctly decided, and that the 
claimants are entitled to damages if their lands are injuriously 
affected by the building of the subway.

His next |>oint was that Armour’s claim for compensation was 
too late, it having l>een made more than 1.5 days after the publi
cation of the notice in a local pa]M*r of the completion of the work.

This objection is undoubt edi y answcn*d by s. 3.59 (5) of the 
City Act, c. 16, 191.5, which says:—

This Act shall read as if the preceding subsections of this section had 
always been in force, and notwithstanding anything contained in section 247 
of chapter 84 of the Revised Statutes of Saskatchewan, 1909, such subsections 
shall apply to works completed prior to as well iis after the coining into force 
of this Act.

The subsection in question extends the time for claiming 
diimages to 3 months after the completion of the work, instead 
of 1,5 days, and Armour’s claim was therefore in time.

The city's next submission is that this is not a case for damages
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under the Act, because the claimant's direct access to their projicr- 
ty is not cut off, that the traffic on the street only is interfered 
with, and although one part of the street is lowered it is still 
used as a highway.

All these objections are dealt with in the case of Beckett v. 
Midland R. Co., L.R. 3 C.P. 82, which case was approved of by 
the House of Lords in Metropolitan Board of Works v. McCarthy. 
L.R. 7 L.H. 243, and the Caledonia It. Co. v. Walker's Trustees, 
7 App. (’as. 259. In Beckett's case the street in front of the plain
tiff's property was narrowed from 50 ft. to 33 ft., and in this case 
the street was cut down from l(M) ft. to 34 ft. In Beckett's case, 
at p. 93, Bovili, C.J., says:—

If the claimant's right of ucccss from or to the highway was taken away, 
nobody would doubt that he would lx* entitled to compensation. These are 
injuries to the particular individual quite apart from any that may be sus
tained by the publie at large. If the entire destruction of the claimant's 
access by raising or lowering or diverting the road gives a cause of action or 
a right to compensation, I am at a loss to understand upon what principle it 
can be contended that the obstruction of a substantial part of it does not 
give the same right of action and comi»ensation.

The only other question to lie considered is the damages allowed 
by the arbitrator.

The principle upon which the arbitrator acted in assessing the 
damages is stated by him as follows:—

The claim of the claimant is based upon two main grounds, namely, diver
sion of the traffic as a result of the construction of the subway, and the narrow 
ing of Broad Street. It is unnecessary for me to state that diversion of traffic 
per ne is not a cause of damage.

And further on he says:—
On the whole evidence, therefore, I have come to the conclusion that 

these two properties have been injuriously affected by the construction of 
the subway. The gist of this injurious effect is, in my opinion, the narrowing 
of the street, though, as I have already said, the result of this in diverting 
traffic is also an clement.

In Chamberlain v. West End of London & Crystal Palace It. Co., 
2 B. & 8. 617, 121 E.R. 1202, Eric, C.J., at p. 635, said:—

The umpire finds as the facts on which the claim of the plaintiff rests 
that certain houses of the plaintiff, some of which were in the course of erection 
and others completed, were injuriously affected by the acts of the defendants; 
that their value was depreciated because the highway was stopi>ed up, and 
the easy access which before existed to them was taken away. It is clear, 
therefore, that this case comes within the words of the enactments referred 
to, and it appears to be within the principle of law which governs these cases.

This case was approved by the court in Ricket v. Metropolitan 
R. Co., 5 B. &. S. 156, 122 E.R. 790.
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It was also approved in Caledonian R. Co. v. Walker's Trustees. 
7 App. Cas. 259.

I am, therefore, of the opinion, that the arbitrator acted upon 
the right principle, that is, that he gave damages for the injury 
to the property itself, and not to the business of the claimants.

In assessing the damages sustained by McCarthy’s property, 
the arbitrator has found that lots 25 to 28 only are damaged. 
Ix)ts 25 and 20 arc vacant lots ami there is a building on lots 27 
and 28. The wall of the subway commences between lots 27 and 
28. Lots 25 and 26 are south of this wall, and Broad St. in front 
of these two lots is not narrowed. There is a slight depression in 
Broad St. lending to the subway, opjiosito lot 26, but not sufficient 
to affect the value of the lot. Opposite lot 25 the street is left as 
it was. I am, therefore, of the opinion that no damage is done 
to lots 25 and 20, and that the amount the arbitrator has allowed 
for damages to these lots should Ik* struck out. This would reduce 
the award to McCarthy by $4,050. As to the rest of the damages 
allowed McCarthy and the damage's allowed Armour, 1 may say 1 
consider the amounts allowed excessive, but as the evidence is so 
contradictory I will not interfere with his findings, ltelieving as 1 
do that he acted upon the right principle.

I would allow the appeal as to $4,050 as against McCarthy with 
costs, and dismiss the ap])eal against Armour with costs.

Judgment accordingly.

REX v. TANSLEY.
Alberta Supreme Court, Hyndman, J. May IS, 1917.

Evidence (§ IV E—412)—Or prior summary conviction before
SAME MAGISTRATE.

Where no formal conviction has been drawn up the “minute or mem
orandum" of the summary conviction made in conformity with Cr. 
Code see. 727 and proved by the Police Court clerk having the custody 
thereof is admissible to prove such conviction on a charge of a subse
quent offence before the same magistrate.

[Commissioner of Police v. Donovan, [1903] 1 K.B. 895, followed.l
Motion to quash a conviction against the defendant made by 

W. S. Davidson, police magistrate of the City of Calgary on 
May 1, 1917, for that the said Reginald Tansley, at Calgary, on 
April 14, 1917, did unlawfully sell intoxicating liquor contrary to 
sec. 28 of the Liquor Act, it having apjieared that the said Tansley 
was previously, to wit, on February 22, 1917, at Calgary afore
said, before the said W. 8. Davidson, duly convicted of 1 laving on 
April 3, 1917, at Calgary, unlawfully sold liquor contrary to sec. 
23 of the said Liquor Act, 1916, and the said Tansley, for the
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said second offence, was adjudged to pay the sum of *350.00 ami 
*13.25 costs and in default of payment imprisonment for the term 
of three months.

Kr. F. 11'. Lent, for Crown; J. HcK. Cameron for accused.
Hvndman, J.:—Numerous objections were raised to the 

validity of the conviction hut the one relied upon at the trial 
was, that (8) “The conviction herein is illegal and void because 
there was no proof 1 adore the magistrate of any previous conviction 
of the accused." Mr. Cameron argued that the only proper proof 
of the previous conviction was the conviction itself under the 
hand and seal of the magistrate or a certificate of the magistrate 
as mentioned in sub-sec. 2 of sec. 59 of the Liquor Act. The 
evidence of the previous conviction in this case was given by 
James C. Duguid, who is the Police Court clerk in the City of 
Calgary and as such lias eliarge of the records of the office, lie 
testified that he knew the accused Tansley, and that the said 
Tansley .was liefore the Court on February 22,1917, and convicted 
on a charge of selling liquor and fined *100, including costs, or 
sixty ilays. He produced a minute signed by Mr. W. S. Davidson, 
the |x>lice magistrate, and in cross-examination stated that the 
contents were as follows :—“Reginald Tansley, defendant. 
F. Norsworthy, complainant. Cash bail *300. Liquor Act fine and 
costs *100 or sixty days in gaol. W. S. Davidson.” and this he 
stated was the only memorandum of the conviction in existence.

Had the defendant been prosecuted in another Court, or 
liefore another magistrate, in a different place, I think it would 
be necessary to produce either the formal conviction, or a certificate 
of the conviction, but where the charge is tried as in this case in 
the same Court, and before the same magistrate, I do not think 
it is necessary to go to that extent, but the conviction may le 
proved by the custodian of the records of that Court, in this 
instance the Police Court clerk. It seems to me the case is anal
ogous to Commissioner of Police v. Donovan, (1903) 1 K.B. 895, 
the head-note of which reads as follows:—“The register of the 
minutes or memorandum of the convictions of the Court of 
Summary Jurisdiction which is to be kept under sec. 22 of the 
Summary Jurisdiction Act 1879, by the clerk of the Court, is 
admissible in evidence to prove a previous conviction of a defend
ant for a similar offence in the same Court.” Lord Alvcrstonc, 
C.J., at p. 902, says:—“Now it seems to me . . . that the
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magistrate is entitled to act upon the informât ton eon tamed in ALTA,
the minute or memorandum made in the Court in which he is 8.C.
sitting ami also contained in the register kept in tliat Court.” ltEX
His Ixirdship read sec. 14 of the Summary Jurisdiction Act 1848, T x$, KY
the material part being as follows:—“Ami the said Justice or -—
Justices having heard what each party shall have to say as afore- HyndmMI'1 
said and the witnesses and the evidence so adduced sliall consider 
the whole matter ami determme the same and shall convict or 
make an order upon the defendant or dismiss the information or 
complauit as the case may lie, ami if he shall so convict or make an 
order against the defendant a minute or memorandum thereof 
sliall then lie made for which no fee shall l>e charged and a con
viction or order shall afterwards lie drawn up by the said Justice 
or Justices in proper form, under his or their hand and seal or hands 
and seals and he or they shall cause the same to l>e lodged with the 
Clerk of the Peace to lie by him filed among the records of the 
General Quarter Sessions of the Peace.”

This is, in part, similar to sec. 727 of the Criminal Cotie which 
reads as follows:—“ If a Justice convicts or makes an order against 
the defendant a minute or memorandum sliall then be made, 
for which no fee shall be paid and the conviction or order in such 
case shall afterwards be drawn up by the Justice of the Peace on 
parchment or on paper under his hand and seal in such one of the 
forms of convictions or of orders from 31 to 30 inclusive, as is 
applicable to the case or to the like effect.”

Lord Alverstone goes on as follows:—“I have no doubt that 
it was considered desirable by the legislature that a record of 
convictions in inferior Courts should be filed at Quarter Sessions 
and kept there for future use, in certain circumstances; but I 
think that the minute or memorandum, wdiich has by sec. 14, to 
be drawn up at the time of the conviction and the use of which, 
by a party to the proceedings is apparently contemplated liecause 
the section says that no fee is to lie paid for it, was intended to lie 
a document of a formal cliaracter, to which reference might lie 
made if necessary. I think the intention was tliat the minute 
was to be a record of the proceedmgs of the Court of Summary 
Jurisdiction and by sec. 22 of the Act of 1879, the register of 
the minutes, w’hicli is to be kept in the Court of Summary Juris
diction is made primâ fade evidence of the matters entered there
in, for the purjxise of informing the Court referred to in the sec-
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tion. That eiuertment certainly tends to shew tliat the minute» 
are to have more effect than the mere record made at the time, 
which is not to Ik* used afterwards." At jiage 903, Lord Alverstone 
continues as follows :—“The case of the London School Board v. 
Harvey, 4 Q.B.D. 451, is authority in favour of the appellant’» 
contention. There the respondent was summoned for non-com
pliance with an order for the attemlance of his child at school, and 
was fined. He was subsequently charged with a second non-com
pliance with the order, and it was sought to prove the previous non- 
compliance with the order ami the infliction of the fine by produc
ing a I*ook containing a memorandum which was to the same effect 
as the register in the present case, and which was kept under a 
statute containing a provision similar to tliat in sec. 14 of the Act 
of 1848. Cockbum, C.J., and I>opes, J., acting on the old common 
law authority, held tliat that memorandum could lie referred to 
for the punxise of proving the previous conviction. I cannot sec 
that any mischief will result from following that decision ; on the 
contrary, 1 think there will be a substantial gain. It is said that it 
is not the practice in the Police Court of the metropolis to draw 
up a fornml record of the conviction, but 1 think it might Ik* that 
some statutory duty may not liavc lieen observed, yet it seems a 
strong thing to say, tluit, in a case like the present, a magistrate 
sitting in the same Court as tluit in which a previous conviction 
has taken place, must hold his hand unless a certified copy of the 
conviction is obtained ami put in evidence. I therefore come to 
the conclusion on the first question raised by this case that the 
magistrate was entitled to act in his Court upon the memorandum 
or minute of the conviction made under sec. 14 of the Act of 1818, 
or u|h>ii the register kept under sec. 22 of the Act of 1879."

On the authority of this case, therefore, I think there was suf
ficient proof of the previous conviction. The application will 
therefore be dismissed with costs. Conviction sustained.

REX v. MORIN.
Quebec King's Bench, Lavergne, Cross, Carroll and Pelletier, JJ. May 9, 1917. 
1. Indictment (§ IV—70)—Concurrent indictments for identical 

offence -Requiring Crown to elect.
When; a second grand Jury was summoned and a second indictment 

Wrought in for the same offence because of the prosecution being in doubt 
as to the regularity of the first indictment, it is the privilege of the accused 
to compel the Crown to elect U|>on which of them it will proceed, but 
if the aceuwd was tried only u|xm one of the indictments and made no 
motion to compel the Crown to elect, no prejudice is shewn which will 
invalidate the conviction made on such trial.
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2. Indictment (| IV—70)—Effect or irreuularities on preliminary 
enquiry—Authentication or depositions.

Irregularities in the signat ure of the deiiositions on which the commit
ment for trial was founded will not invalidate the bill found by the grand 
jury where no objection on account thereof has been raised until after 
electing a jury trial when arraigned under the speedy trials clauses, 
Part XVIII. of the Criminal Code (Code see. 827).

Motion for leave to apix*al in n criminal case.
PhiUipe Higué, K.(\, for Crown.
Alleyn Taschereau, K.(\, for accused.
The opinion of the Court was delivered by 
Pelletier, J.:—Arthur Morin was charged with burglary 

at Three Rivers; he was found guilty and sentenced to imprison
ment in the penetentiary.

He applied to Mr. Justice Drouin, who presided at the trial, 
asking that certain questions lie reserved for the consideration of 
the Court of Appeal. Judge Drouin having dism ssed this 
motion the accused now applies for leave to appeal. In his 
motion for leave the accused submits several questions, but in 
his oral argument he limited himself to the two following points:—

1. Could there be two indictments with two true bills against 
the accused and could he l>e tried upon one of these indictments 
upon which a true bill was found without having the other first 
disposed of or withdrawn?

2. The Crown having virtually admitted that the first indict
ment anil the true bill returned by the grand jury were not well 
founded in law, could another grand jury be legally called with
out the special authorization of the Attorney-(îeneral in order 
that this new indictment should Ik* submitted?

As a matter of fact there were two indictments submitted to 
two different grand juries and that for the same offence. This 
is how it happened. At the time of the preliminary inquiry the 
depositions were not signed by the magistrate and the stenog
rapher at the time they should have Ih*cu. It was thought 
that for that reason the commitment might lx* defective and 
since that would apply to all the cases of the same term the repre
sentative of the Crown did not wish to incur the risk that might 
result, and believed that it would be more prudent to call a new 
grand jury and submit new indictments with the s|x*cial authori
zation of the Attomey-t leneral.

We are of opinion that we should not enter upon the question 
of whether or not this second grand jury was legally summoned;

QUE.
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Rex

Statement.
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we should presume that it was unless there were specific and posi
tive proof shewing the contrary, hut it is not upon that point 
that we deeitlc the motion submitted to us.

We have come to the conclusion that the first indictment 
was not illegal; it is an error to say that the arrest and the pre
liminary hearing form part of a trial liefore the Criminal Court ; 
there may Iw at the preliminary hearing irregularities and omis
sions to observe what the law’ has prescribed, but this is no part 
of the trial of an accused Indore the Criminal Court. The moment 
that there is a commitment an indictment may be based there
upon ami presented to the grand jury. The grand jurors hear 
the witnesses upon this indictment and decide whether or not the 
accused should be put on trial; they can do this even if the pro
ceedings Indore the magistrate at the preliminary hearing have 
not been regular.

If it is proposed to read to the grand jury or to tin* petty 
jury, on account of absence or illness of a witness, a deposition 
taken at the preliminary hearing, it may In* necessary to show 
that the de]M>sition has been regularly taken, but for other pur
poses it is too late to object to the regularity of the deposition 
when following the preliminary hearing the accused makes option 
to go I adore the assizes for a jury trial.

We have come to the conclusion that the first indictment was 
valid and that the second was not necessary.

It is unusual and useless to have two indictments for the same 
offence. The accused can complain of this and demand that the 
Crown elect l>etween the two indictments and proceed only upon 
one of them. If he docs not make this demand the accused 
cannot escape the necessity of standing trial ladore the petty 
jury because one of the two indictments has not l>ecn with
drawn. It is certain that the accused cannot undergo two trial* 
for the same offence. If the Crown thought, which it is impos
sible to presume it would, of making him submit to a new trial 
upon tin* other indictment, the accused would certainly succeed 
on the plea of autrefois acquit or autrefois convict.

The accused then has suffered no prejudice from the fact 
that there were two indictments upon which the grand jury 
found two true bills and we do not think that we should give 
leave to appeal. The motion then is dismissed.

Leave to appeal refused.
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DOMINION CHAIN Co. v. McKINNON CHAIN CO. 
i Annotated )

Kxcluqucr Court of Canada, CoxmcIm, J. January 10, 1018.

Patent» (§ I—1 j—Place ok manikactikk -Ahmkmhi.ino ok farts.
A patented article made in the I'nited States in detail, in the siz.es 

required in accordance with sjieeifie orders, the parts merely being 
joined together in Canada, is not manufactured or constructed in 
Canada within the meaning of the Patent Act. H.S.C., It*Hi, c. 119, s. :{K.

Action by plaintiff claiming to Ik* tin* assignee of a patent 
In uring date December 20, 1904, and granted to one Harry De 
Lyne Weed, and to Joseph Sumner Picked, the assignee of one- 
ludf interest by assignment from Weed.

H. S. Smart, for plaintiff.
W. /). //«fff/, K.C., and J. (». Hibson, for defendant.
Casbels, J.: The plaintiff claims as assignee of the patentees 

to have it declared that the defendant has infringed the said letters 
patent by the manufacture, use and sale of the grip trends for 
pneumatic tires covered by the said letters patent.

The defendant denies the infringement and sets up their 3 
main defences :—( 1 ) That the plaintiffs, and those through whom 
they claim, have failed to comply with the provisions of the Patent 
Act, in that they did not manufacture the indention in Canada 
according to the requirements of the law. (2) That in violation 
of the provisions of the Patent Act, the plaintiff, and those through 
whom it claims, imported from the I'nited States the article 
covered by the patent, and by reason thereof the patent became 
void. (3) That Weed was not the inventor of the invention 
claimed by him in his patent, ami that, by reason thereof, the 
patent is void.

There was a further defence that the fees required to be paid 
for the subsequent term of the patent had not I wen paid, and 
that by reason thereof the patent lapsed. This defence was not 
pressed by Mr. Hogg.

It ap|>enrs that the fees were not paid, and thereby the patent 
would have terminated. By subsequent legislation, what is called 
the War Measures Act, the commissioner was empowered to 
accept the fees, notwithstanding the non-payment. and the effect 
of such acceptance was to place the patentee in the same position 
as if he had complied with the provisions of the statute.
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Tli*.» patent relates to treads for pneumatic tires. The patenter 
clewrilies his invention, as follows :—

The object of my present invention i.; to provide a flexible and collapsible 
grip or tread com|s»aed entirely of chains linked together and applied to tin 
sides and periphery of the tire, and held in place solely by the inflation of tIn- 
tire, and which is reversible so that either side may be applied to the periphery 
of the tire, thus affording double wearing surface*.

He places two opposite parallel chains, called side chains, whi- n 
are flexible. Attached to these flexible chains are a series of cross 
chains which art* attached to the lateral or side chains by hooks. 
When the tire is inflated, these side chains are held in position. 
Apparently the patentee had the idea that these side chains to 
which the cross chains are attached would form a continuous 
chain, and he describes the met lux l of placing the grip tread over 
the rubber tire. This is by the deflation of the tire, and when 
deflated the side chains are placed in |>osition and the tire is then 
inflated again. This method would not lie of much practical use. 
and in the manufactured trend, instead of the side chains being 
in one continuous piece, they interlock when placed in position, 
which obviates the necessity of deflating and inflating the tire.

According to 14! 1 the witnesses who gave evidence before me. 
there is considerable l»enefit from what is styled the creeping 
motion of this grip tread over the tire. This creeping motion i> 
provided for in the Parsons’ patent, to which 1 will have to refer 
subsequently. Hut, curiously enough, the patentee Weed seems 
to have endeavoured to prevent the creeping. In his specification 
he puts it in this way :

Those grips or auxiliary treads are adapted to Is* .tpplu-d to the traction 
or driving wheels of automobiles, and one of the ini|>ortunt objects is to enable 
any one, skilled or unskilled, to easily and quickly apply the auxiliary tread 
when needed by partially deflating the tire and then placing the grip thereon 
and finally, rcinflaticg the tire to cause the transverse chains to part tally 
imbed themselves into the |ieripherv of said tire, whereby the auxiliary tread 
or gripping device is firmly held in o|ierative |s>sition against circumferential 
slipping of the tire.

Further on in the s|>ceification he state#:—
The chains -4 are of slightly less length than the arc measured on a 

cross section of the tire In-tween the chains— 3 when the tire is inflated, and 
it therefore follows that when the tire ie inflated, the chains 1 are imbedded 
in the periphery of the tin-.

He further states that :—
owing to the fact that the cross chains an- imlx-ddi-d into the tin- tin \ arc 
also pn-vented from slipping relative to the tire.
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And further on he refers to the fnet that the cross chains are held *
in their position by lx-ing partially imlxtlded in the tire when Ex. C.
inflated. Dominion

All the witnesses describe, as I have stated, the Ix-nefit to lx* HA,N Co
derived from the so-called creeping of the tread—and according McKinnon 
to Prof. Can>ent<‘r, notwithstanding Weed's contention, there ( WAI*c<> 
would lx* creeping in his device. It seems to me that this probably :
results from the manner in which the manufacturer constructed 
the treads. If they were constructed as the patentee deserilied 
and were thoroughly emlxxlded in the tire, it is difficult to see 
how the creeping action coultl take place. However, this does not 
In-come a question of much importance.

1 am of opinion, the defence of want of manufacture, and also 
of importation, has lieen proved by the defendant, and that the 
patent has long since liecome void under the provisions of the 
Patent Act.

In Fisher A Smart on Patents (1914), will lx- fourni at 
pp. 131 to 141 the history of these provisions.

By c. 24 of 55 A 50 Viet., 1892, it is provided:
(«) That such patent, and all the rights and privileges thereby granted, 

shall cease and determine, and that the patent shall be null and void at the 
end <if 2 years from the date thereof, unless the patentee or his legal represen
tatives or his assignee, within that |x-riod or any authorised extension thereof, 
eoninicnce, ami after such commencement, continuously carry on in Canada 
the construction or manufacture of the invention patented, in such manner 
that any person desiring to use it may obtain it. or cause it to lx- made for 
him at a reasonable price, at some manufactory or establishment for making 
or constructing il in Canada;

(l>) That if, after the expiration of 12 months from the granting of a 
I hi tent or any authorized extension of such |x»riod, the patentee or patentees, 
or any of them, or his or their representatives, or his or their assignee, for tin- 
whole or a part of bis or their interest in the patent, imports, or causes to lx- 
iin|M>rted into Canada, the invention for which the patent is granted, such 
patent shall lx- void as to the interest of the |x-rson or |x-rsons im|xirting or 
causing to lx- imported:

(The judge here referred to the evidence at length and con
tinued:)

It seems to me that it would lx* farcical to treat as a manufac
ture in Canadu what has been done by the plaintiffs or their 
predecessors. It is. in no sense of the word, a purrhase on the 
American market of material, a common subject of merchandise, 
and then bringing these things over and manufacturing them in 
Canada to the sizes required.
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In tin* caw* in point, a K/ncific order for the completed tread* 
eoinprising the side chains and the cross chains was sent to tin 
United States. They were manufactured to order in the United 
States for the sizes required, and they arrived in Canada completed 
treads for the tires of these particular sizes. All that had to In- 
done was hooking the cross chains into the side chains. If thi* 
can Ik- called manufacture, 1 fail to see what possible Ixmelit 
there can lx- in the statute which aims at preventing importation 
and requires manufacture in Canada.

In the case of the American Dunlop Tire Co. v. Anderson Tin 
Co., 5 (an. Ex. K2, Burbidgo, J., apparently against his own judg
ment, went as far as it was possible to strain the law. He evidently 
thought that he should follow the decisions of the late Dr. Tache, 
and laid a gtxxl deal of stress upon the fact that, after these de
cisions, the law had been re-enacted. The facts in the Dunlop 
case are not similar to the facts in the ease before me; but since 
the judgment of the Supreme Court in the ease of Power v. (irijlin. 
33 Can. S.C.IL 39, these decisions of Dr. Tache can hardly In- 
followed. At p. 47 of the report. Armour, .1., quotes Dr. Tache * 
decision, and adds these words :

'Duis holding contrary to the express words of the condition that it was not 
necessary that the patentee should, within the |ieriod mentioned. eomnivtuT, 
and after commencement, continuously carry on. in Canada, t he eonet met ion <»r 
manufacture of the invention patented, and holding, without any words in lin- 
condition to warrant it, that the conditions would he sufficiently satisfied l>\ 
the patentee granting to any |H-rson desiring to use the invention patented a 
license to use it upm applying to him for it and upon payment of a fair ro\ all \ 
This decision cannot lie supported, nor can it he held to lx- sup|xirted hy tin 
decisions in the Court of Apja-al for Ontario, ami in this Court in Smith \. 
fioltlir, II Can. ti.C.R. -Hi, for what was said hy Patterson J., in the former 
Court, and hy Henry. .1.. in this Court, was plainly obiter, for each of them held 
that the decision of Dr. Tache was final and not subject to up|x.-al.

Then there are a number of decisions cited in vol. 2 of the Ex
chequer Court reports. I take it, however, that, since the case of 
Power v. <iriffin, the law is that a statute must be construed as it 
reads.

Reliance was placed by the plaintiffs on the cast- of Crin mil v. 
The Quern, Ifi Can. S.C.R. IIP. This case was one under the 
Customs Act. It was tried before <îWynne, .1., who, apparently, 
treated the case as if it were Ix-itig tried under the provision* of 
the Patent Act, which has Ihm-ii quoted. He uses this language

It is a preposterous fallacy to say that a patented invention, every mimu 
est particle of which was manufactured and constructed in the Vnitvd Stales.

It
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Wii* muiiufuvluml or constructed in Cuiuidn. I confess tlmt I am wholly < AN.
umthl<‘ lo understand how any business man of plniii common sense could fc]x. C 
seriously entertain the idea that it was. (p. 12:1 .

1 could not express my own views in more forcible language 
than that used by (iWynne, J. This case was reversed by the ». 
Supreme Court, but on the ground that the question was not OhÎunCo* 
one in regard to the manufacturing clause of the Patent Act. j
hut under the provisions of the Customs Act.

1 think that the patent is null and void for the reasons that 1 
have stated.

1 might rest my decision on these points, but, as at the trial, 
the whole question was tried as to the validity of tin- patent 
outside of the question of non-manufacture and importation, and 
as counsel showed a great deal of research and cure, I think it 
due to them that I >* I express my views on the validity of 
the patent, having regard to the prior state of the art.

The patentee, on NovemU-r 2, IWI7, filed in the Patent Office, 
a disclaimer, whereby he disclaimed claims manlier* I. 2. it. 5. ti. S 
II. Id. and 14, forming part of the specification for the said patent.

Vnder the Patent Act it is provided that where a disclaimer 
is made, such disclaimer shall thereafter be taken and considered 
as part of the original specification. The result of the disclaimer 
i> that the patentee limits his invention to a strict construction 
patent,*namely, of the side chains and with the cross chains at 
right angles. This is all that is left to him. and this is all that is 
claimed by the counsel for the plaintiffs.

I agree with Hains, one of the expert witnesses for the defend
ant, that, in the face of the Parsons' . which was referred
to in evidence, namely, I'nited States patent No. 72d,2!MI. dated 
March 24, PHM, the plaintiff's patent limited, in the way in which 
I have stated, is absolutely anticipated by the patent of Parsons.

It has to l>e borne in mind that in dealing with these patent 
cases, the judge has to consider the ease from the patent itself, 
and not from the particular form of the patented article manufac
tured under the patent. For instance, in the exhibit produced 
liefore me evidencing the Parsons trend, it was a zig-zag trend, 
with the cross chains at an angle of about 50 degrees. That, 
however, is only one method of manufacture dcserilie I in the 
patent itself.

Now a careful consideration of the Parsons’ patent would show

1

50



3.111 Dominion Law Heports. |38 D.L.R.

% • that it was not limited to any particular angle. It is obvious

K\. C. that the more cross chains you choose to apply the less will In
Dominion the angle. And the sixth claim of this iwtent is:—

1 'main f’«». Anti-slippiiin or protective means for the (icriplicries of whirls. pulley?,

McKinnon
or the like, comprising two rings or annuli at opposite sides of the wheel, and 
an anti-slipping medium consisting of a chain or chains secured to the rings 
and extending across am I around the |ieripher> of the wheel.

Now there is no possible doubt that if Parsons were to manu
facture his tread with the cross chain instead of living at right 
angles at any angle of 15 degrees he would be within the right s of 
his patent. If Prof. Carpenter’s evidence is accepted, and there 
is no difference between a diagonal cross chain with an angle of 
15 degrees and a cross chain at right angles, what would In- Weed's 
defence in an action of infringement by Parsons? Would it In 
possible for him to set up that he was not an infringer because lie 
chose to place his cross chains at right angles? I think not. It 
seems to me impossible to hold that any such variation from the 
Parsons’ invention, as placing the cross chains at right angles, i- 
invention.

Taken with the disclaim r, counsel for the plaintiff admitted 
that there is nothing left but this feature.

1 think there is no invention whatever on the part of Wee I 
in merely taking what was completely disclosed in the art and 
endeavouring to sustain a patent for a construction patent by 
this slight variation. I do not think myself that Parsons wa- 
limited to a diagonal cross-bar, but if he were he would be within 
his rights to have it anywhere even at a less angle than 15 degree*: 
and to say there was any invention in plaeing it at right 
angles and thereby entitling the patentee* to a patent is almost an 
absurdity, and I cannot see under the facts of this case there can 
In* any invention.

Judgment will go declaring the patent void, ar 
are entitled to their costs of the action.

Patent declared void.

ANNOTATION.Annotation.
By Russia, 8. Smart, B.A.M.E., of the Ottawa Bar.

Manufacture and Importation under Patent Act Importation of parts.
Her. 38 of the Patent A et reads in part :—
(at Sueh patent . . . shall reuse and determine, and the |intent shall I» 

null and void at the end of two years . . . unless the |>atentec . . . eoinmem 
... the eonntruetion or manufacture of the invention patented, in sueh a 

manner that any |ier*on desiring to use it inav obtain it. or cause it to Ik- made

6^0^9598
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for him al a reasonable price, ai xoincinanufartorv or establishment for making 
or constructing it m Canada.

(h) If after tin-expiration of 12 monllis from thv granting of a patent . . • 
the patenter ... or liia . . . legal representative* . . . ini|m»rt or ranae to 
lx* ini|*»rt«d into Canada, the invention for which the patent is grante<l, 
such patent shall lx- void as to the interest of the |x-rson or (lersonsso ini|xirting 
or running to lx* ini|x»rtc«|.

A nnmlx-r of tin* earlier eases on this section of the law are rc|xirtnl in 
tin- appendix to vol. L\ Kxehe<pier He|xirls.

Barter v. Smith.
Harter v. Smith (1X77). 2 Cun. Kx. 455, was the first ease in which the 

tpicxtion of ini|x»rtation and manufacture were concerned. The pr<Mailings 
were on a |x*tition for r» v«x ation heanl before the Deputy Minister of Agri
culture, Dr. Tache. The decision enters ti|xm a lengthy discussion of the 
nature of the grants of patent rights, and the interpretation to la- applied

Dr. Tache l<x»kcd to the intention of the legislature:
“So far. the intention of the Legislature, as shown b> tin* history «if the 

legislation, is evidently to guard against the «langer of Canadian patents, 
grantfd to aliens. bring made instrumental to secure tin* Canadian market 
in favour of foreign patents to the detriment of Canadian industry."

He further says (p. 4X1):—
"Theduty «if this tribunal is. therefore.on one haml.to apply th«i remedy. 

if the niisehi«‘fs provi«le«l against by lh«‘ statute have Iwen really eommittiil 
in intent or effect : and, on the other hniiil. to guard against th<‘crui*l injuslirc 
of inflicting such a punishment as the t«ital «lest ruction of an aiapiirefl ami 
vested right, when no r«*al «lamage was either int« tided or «lone."

(Pages 4K2 4HÎ4):—
"In «irder to arrive at a correct interpretation of tin* w«»r«ls construction 

or manufartnre of the mit ni ton, it is m*ccMsary t«i w« II umh-rstatul ami carefully 
consider the nature of the obligation thereby ini|x>srd.

"As to pat<‘iits. it applies to every /nilrnl yin nit «/. as t«i subjects, it applied 
to every eoneeivaWe thing which may lx- invrntc«l «ir improved; as to persons 
who have the right to exact it. it applies to all inhabitants of the Carnahan 
Confederacy; ns to extent of territory, it applies to the whole Dotninmn 
from ocean to ocean, ami to every province ami locality therein; as to time, 
it applies to 1.3 out of 1Û years of the l«mg«‘st patent ami to :t out «if 5 years of 
the shortest.

"This simpl<‘ enunciation of the nature of things to which the law refers 
is sufficient to demonstrate that the lawmak«‘r could not have had in contem
plation to force, on |M‘iialty «if forfeiture, the patenter to actually fabricate 
his invention with his own capital, within x|K*rifir establishments, with his 
*»wn tool*, ami to keep it in stix-k for every moment of the existence of his 
privilege; ami where? All over the Dominion ami whether lie has purchasers

"The patent might lie for a process, for an <4>jeet to lx- used in conjunc
tion with something else, or for an improvement mi another patent still in 
existence; it might lx* for a railway briiige, switch or spike; it might he for a 
mail-bag, ami in all these eases it lies within the |xiwer of others than the 
patentee to say whether the invention shall or shall not lx- used at a given 
time or at any time.

351
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Annotation. “Therefore, tin- nu I meaning of tin- law is that thv patentee must I» 
ready «‘itImt to furnish thv article hiiiisclf or to license the right of using. on 
reasonable terms, to «/<// /ntnon desiring to un it. Hut again, that desire, on 
the part of such a |m-isoii. is not intemhil by the law to mean a mere o|ieration 
or motion of the mind, or of the tongue; but in effect a bond Jtdt serious and 
substantial pro|Hisal. the offer of a fair bargain aeeompanied with payment. 
As long as the patent ce has Imi*ii in a |* wit ion to hear and acquiesce in such 
demand and has not refused such a fair bargain pro|M.sed to him. lie has not 
forferitcd liis rights "

(Pages 4M 4M):
“The evil attiail at by the Ix-gislat lire, in ordering the | renaît y of forfeit un, 

is the im|M>rtation of patented inventions Ireing made to the detriment of their 
Ireing manufactured in (’anada. If that was done even by other |siraons than 
the patentee, or his assignees, but with his consent, that would call for the 
application of the remedy, although the mere wording of the law might b« 
pleaded as exonerating the patentee from the res|ronsibility of having actual!) 
ini | sir ted or round to Ire '.n|rortiii. On the other hand, the actual iui|Mirtntinn 
of a few machines, as models, or for the pur|Misc of bringing the usefulness 
of the invention la-fore the eyes of the ('anadian public and thereby hastening 
the working of the patent in Canada, could not be reasonably taken as Ireing 
Hie commission of the evil of injuring the manufacturing interests of tin

“The words “ini|*rrt or cause to la- iin|mrled" into Canada cannot mean 
anything else than injury to home lalaiur. which injury if actually done In 
or with the connivance of the patentee most dccidiiily entails forfeiture o| 
his patent.

Dr. Tache refers to corrcs|ionding French authorities as follows:
“As regards the import at iirti, Hularride says:
" The prohibition having for its unique object the protection of national 

labour, it would haveIreen unreasonable to extend it to eases in which sueli 
protection could not Ik* injured.’ iliedarride. vol. 1. p. 453.)

"The judicial authority, exclusively inspired by this spirit. refused t<> 
apply the |ienalty of forfeiture when the inqsirtation. oil ho ugh uuauthoi r.nl. 
was not in its nature susceptible of damaging national labour.1 (Ibid. vol. 
I. p. 437).

“‘It is pro(M>r to decide to-day as it was decided by the Courts of Douai 
and Paris in I Mb and in IN33. It should not lie considered as a violation of 
the prohibition of the law where the inqMirt at ion is a few a|ieeimens of tin- 
art idea, or the inqMirt at ion of maehimn, having no other object in view than 
to find either associates or lieenaee* for the invention.’ (Ibid., vol. 1. p. 4M

" It would only Is- a matter of time and labour to extract similar authorities 
and decisions from the records of other countries, where the laws are either 
identical or similar to our statute in this resiwct. All this shows, to borrow 
the very words of Henoiiard, ‘how the practice of nations solves, by common 
sense and experience, the quest ions raised by necessity."1

There were two patents in question. As regards the first, several complete 
machines had liccn inqiorfed. The swond, however, “can In- added to any 
mill by ordinary tisils and workmanship, and with ordinary materials.11

The question of inqsirt at ion of parts was dealt with in a letter written 
to the Patent Office, to which Dr. Tache refers, as follows:

“The letter written contained the following question: 'Is it considered
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ah ronatr action sufficient to hold the patent, if an article conqsised of various 
parts ih imparted in /xirf* and put together and constructed hi a Canadian 
maniif actor)’?’

"The letter in animer wan an follow*: You auk if the manufacturing 
rhum* of the Patent Act would In- complied with by inqNirting the whole ot 
the part* of a machinery to In* only put together in Canada? Evidently tln> 
would not be in compliance with the requirement* of the law.'

"TohucIi an interrogation no other than an anwwer ba*«*d on the sup|si*i- 
lion of a breach of the law could be safely given. Hut if, departing from the 
alwtrnetion of the alsive given question, the invc-stigation wen* made as regard 
a certain patent, under specific circumstance*, the conclusion might be widelx 
different from the general answer. In fact, it is not difficult to imagine a case 
ni which the im|*irfation of all and every one of the com|Minent parts of an 
invention, to In* simply put together in Canada, would not In* an im pollution 
within the meaning of s. 2* of the Patent Act, but. on the contrary, would 
In* the only means of obeying the statute as to manufacturing, and, therefore 
to all intents and pur|iuars. a full compliance with the spirit of the law and 
the nature of the contract. Such would In*, for example, the ease of a patent 
wanted for a com pm it ioii of matter, all the ingredients of which would In* 
pnslucts not to In* found in the country; a coui|s>und of exotic gums and 
extracts, for instance, or a medicine coiii|m»sih| of |Nirtions of tropical plants.

“This is sufficient to illustrate the difference of cases, every one of which 
must stand on its ow n merits, viewed in the light of facts confronted with tIn
spirit of the law

"’1 he conclusion is that the n**|Nindent, having refused no one the use of 
his inventions, and the inqiortatioiis. assented to by him to In* made. Ih-iii* 
inconsiderable, having inflicted no injury on Canadian manufacturers and
having In-cii so.... intcnanccd, not in defiance of the law. but evidently as a
means to create a demand for the said inventions, w hich the patentee intended 
to manufacture and did. in fact, offer to manufacture in Canada has not 
lorfeih*d his patents."

The Telephone (aw 1st Caw, Bell Patent.
Toronto Teh phone Manufacturing Co. v. Beil Tcltphom Co. of Cumula 

2 Can. Ex. 4VÔ. was the next ease involving es|M*cially the importât ion 
of parts. Hon. J. II. Po|*\ the Minister of Agriculture, refers to Harter v. 
Smith as "being in mat ter of dwtrine and of legal interpretation unquestionably 
correct," and as having been endorsed "by the highest judicial authorities, 
namely, the Court of Ap|**al of Ontario, the Supreme Court, and in relation 
to the present cam*, by Osler. J., in his judgment rejecting an application for 
a writ of prohibition."

The following parts of the judgment are |iertinent on the question of 
mi|Nirtat ion:

P* *r» 12: "The facts of the first alleged net of illegal imjNirtation are 
as follows : During the first year of the existence of the patent, the 
patentee, or his representative* in Canada, had contracted with Charles 
V\ illiams, of Boston, in the Vnih-d States, for 1,0110 telephones, lois* delivered 
within the 12 months allowed by law for inqsirimg the invention. At the 
expiration of the 12 months. Williams had not Is-en able to complete Ids 
contract, more than half the number contracted for not having lm*n fur
nished. Under the misapprehension, created by the date of the registering

Annotation.
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Annotation, of the patent (August 24), that the 12 months would only expire with August 
24, 1878. Williams forwarded from Boston, on the 23rd day of same month, 
a lot of 75 telephones, which, in the ordinary course of transit, should have 
entered Canada on the 24th; but which, owing to some mishap, did actuall\ 
pass the frontier only a few days after. The circumstances of these facts 
showed that there was no intention to break the law. and that the importation 
was not considerable; therefore this case of importation in the latter part of 
the month of August, 1878, cannot entail the avoidance of the patent.

“At the same time that no stress is put upon t hose facts, it is, nevertheless, 
an occasion to warn patentees in general against the danger of running so 
close to the expiry of the 12 months as to incur the risk of coming even a da> 
too late with their last importation. This tribunal is a paternal tribunal, 
the judges of which are the natural protectors of patentees’ rights, and, as 
such, bound to give to the facts the most liberal construction consistent with 
a compliance with the spirit of the law ; but the patentees are the first guardians 
of their own interests and should not put their pro|»erty in jeopardy by placing 
these judges in the position of being obliged to overstretch leniency in order 
to save their patents.”

The cost of each Hand Telephone was $2, including a labour charge of $1.1(1» 
about 30 cents of which was expended in Canada to assemble the parts which 
had been manufactured by the foreign manufacturer in the U.S.A., who “to 
evade the laws and give a colour to the itn|x>rtation instead of sending the in 
st ruinent s consigned to the patentees' representatives lie sent them in pieces to 
be put together in Canada."

1*. 518: “In sup|K>rt of the contention that the imjiortatioii of an instrir 
ment in parts is no importation, Wood, on behalf of the respondents, quoted 
a recent ruling of the English courts (Townsend v. Haworth, 12 Ch.D. 831 (v > ; 
(ioodeve's), in which case it was decided that the ini|>ortation of the materials 
of a com|H)sition of matter was no infringement of the patent, and, said Un
learned counsel, with reason so far, what is no matter of infringement cannot 
be a matter for illegal im]M>rtation. So far so good, but the conclusion, which 
is correct in the abstract, fails in the concrete, as applied to the present case 
'fhe materials of the conqiosition are raw materials unworked ; such as would 
be in the present case, steel in bars, iron as a commercial article of trade, 
rubber and even silk-covered wires ; but the moment these are worked into 
shape and form to constitute a Bell telephone, they cease to be raw materials 
and become a manufactured article. Mr. Tache, in his judgment (Baric- v 
Smith, ante p. 493) has anticipated the ruling of the English courts in the very 
8|>ecie8 of case cited by Mr. Wood. ‘It is not difficult,’ says Mr. Tache, ‘to 
imagine a case in which the inqiort at ion of all and every one of the component 
parts of an invention to be simply put together in Canada would not be an 
importation in the meaning of s. 28 of the Patent Act, for example, the case 
of a patent granted for a composition of matter.’ It is immediately after this 
that Mr. Tache adds, referring to such cases: ‘every one of which must stand 
on its own merits.’

“The other and last allegation of the petitioners is, that the patentees 
have refused to sell their invention after 2 years of the existence of their 
patent, namely, to the inhabitants of Port Perry in 1882, to Lohncs and 
McKenzie in 1884, and to others; and generally refused to sell in order to 
mono|M>lize the control of telephonic operations throughout Canada, and
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derive from their inventions mon* than what they were entitled to for the use

'Hie patent was held void for illegal importation and failure to manu
facture.

Mitchell v. Hancock Inspirator Co. (1886), 2 Can. Ex. 539.
The question of imi>ortution was principally involved.
Dr. Tache, D.M.A., said:—
“Patent No. 7011 was grunted on January 24th, 1.877; therefore the year 

during which the importation of the invention was allowed by law expired 
with January 24th, 1878. It was clearly proved that the ini|Kirtation did 
continue after the latter day, till within 2 years of the present contest. At 
times the importation consisted of the article brought in in its complete state, 
in small numbers; at times it consisted of the articles introduced in parts, 
in some instances all the parts to be simply put up in Canada, in other instances 
of only some of the parts; the aggregate of such inijtortutions amounting, 
so fur as the evidence goes, in number to many hundreds of the patented 
apparatus, in value to many thousand dollars’ worth.

“It is argued that inasmuch as the patent covers an invention which 
consists of a new combination of old elements, the ini]H»rtation of the elements 
in their separate state is not the importation of the invention. This is opjxjsed 
to t|ie very nature of things, as admit tod in all countries in mutters of patents. 
A new combination of known elements is an invention to all intents ami 
purjsises, and as such is patentable ami confers on the |M-rson having devised 
such new combination the rights and privileges of an inventor, even if the 
novelty consisted in a trifling mechanical change, provided, in the latter case, 
some economical or other result is produced some way different from what 
was obtained before. The combination, then, is the invention, and, when 
patented, is the essence of the patent; it must be taken as a whole, not tin- 
elements as several things to be separately discussed, and the combination 
another thing, but the elements as combined, one thing, to stand with all tin- 
privileges conceded by law, and, reciprocally, with all the obligations imp< sed 
on all patentees. The manufacture of a combination is the producing of the 
elements as combined, in the sense applied to the wor«l manufacture; the 
ini|x>rtation of the combination is the introduction of the elements as combined 
to |K?rfomi the functions described in the patent and in tin- manner described, 
totally irrespective of the existence of other combinations of the same elements, 
whether patented or not patented. Consequently, if Nicholson’s ejector of 
1806, now of the public domain, if (liffard’s injector of 1858, also now public, 
if Hancock’s apparatus of 1861) or of 1881, are imported, to be used as such, 
they do not effect Patent No. 7011 ; but if the elements made use of in these 
mechanisms arc iuqmrted as constituents of the combination secured by the 
said patent, and to be used ns such, this importation is the inqMirtation of tin- 
patented article; because in the same way that a new combination of known 
elements is entitled to the protection granted by a patent, in the same way it 
is subject to the conditions to which all patents are subjected."

The patent wan held null and void.

Wright v. Bell Telephone, 2 Can. Ex. 552.
This ease, on the question of import at ion, was decided by Hon. John 

Carling, Minister of Agriculture. The instruments imported *were ordinary 
commercial instruments, and held not to embody the inventions of the Edison 
patents in question.

355

Annotation.



3ôt)

Annotation.

Dominion Law Hepokts. |38 D.L.R

Brook v. Broad head.
Dr. Tache in llrnok v. Uroadluad (1SN9), 2 Cun Ex. .'>02. in a short judg- 

tnvnl. confirmcil the views expressed in Barter v. Smith.

Edison Lamp Case.
Itogal Electric Co. of Canada x. Edison Electric Light Co. ( 1889), 2 Can. 

Ex. was decided in an o])inion of the Minister of Justice, Sir John Thomp
son. who sat with the Minister of Agriculture at the hearing. The patent 
covered the ordinary incandescent lump.

“The glass bulbs and tubes are the first articles to be considered. It is 
admitted that they are articles of commerce in the United States, in Canada, 
and in almost every other country, and were so for many years before the

Sir John Thompson discusses each of the elements, and shows that the\ 
arc either well-known articles of commerce or not part of the patented in-

“However this may be, they are articles of commerce, which anyone 
may ini|iort. manufacture, sell or use without infringing the patent.

“It does not seem reasonable that a |>erson who has been placed expreash 
under the protection of the patent law. as a reward for inventive genius and 
for ex|>cnditure of labour and capital in devising a patented article, should be 
subjected to enormous penalties for doing what everybody else may do, ami 
I do not think that such would be a correct construction of the law.

“The platinum wire is im|M>rtcd from the United States wound on s|mm>Is. 

It is not denied that this is an article of commerce, useful for many purposes. 
It is not pretended that its production is covered by any claim in the patent 
which makes its manufacture the sole property of the patentee."

Sir John Thom|ison gives his general views as follows:
“To apply this idea to the ease in hand, it would be unsafe to apply the 

penally of forfeiture to the importation of the various articles out of which 
the patented article is produced, on the theory that Parliament having pro
hibited under this |>enulty the iuqiortatioii of the ‘invention for which tin- 
patent was granted,’ it may likewise have intended to prohibit, under tlie 
same |>enalty. the ini|Hirtation of the various articles out of which ‘the inven
tion for which the patent was granted’ is made. Even if we thought tin- 
law had been violated by ini|Nirting these parts, it would be better to suffer 
the risk of the law being infringed, for the time l>eing. and to invite the atten
tion of Parliament to the subject, in order to have an explicit declaration of

“Considering, however, some of the views which have been entertained 
and put forward, as to the effect, on a patent, of the ini|M>rtation of the parts 
of the invention for which the patent was granted, and as to the effect of Un
assembling of the parts in Canada, we can safely go a step further than I 
have gone. We can safely inquire whether it can be truly affirmed that the 
introduction of bulbs, t ubes, wires and filaments were the introduction of parts 
of the lamp. Certainly, portions of the bulb, as imported, were used in tIn- 
lamp: portions of the tula-, |xirtions of the wires and the filament, after beinu 
otherwise treated in Canada; but it is impossible to say of any of these 
articles, excepting the filament, that, when they came into Canada, they 
were parts of Edison's electric lamp. They were simply the materials of which 
the lamp was to be made.
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“TIm- bulbs and tubes were cut off to tin* require-el sizes and were used 
in funning a chamber from which the air was exhausted in order to form a 
vacuum in which the light was to be given forth, but they were not neces
sarily. when introduced, to be considered as parts of the electric lamp. They 
were useful, as 1 have said, for other purposes, and were even used in the manu
facture of other lamps than those of Leiisein.

“To describe the wire which was brought in, on 8|iesils and in coils, as 
parts of an electric lamp, would In* a misrepresentation altogether out of the 
range of the accuracy which is necessary in dealing with a legal question; 
and although it appears, as regards the filament, that it is not used for any 
other pur|N»se, it may be so used for anything for which it is or may become 
capable of being used, or for which it may hereafter be adapted ; and, so far 
as this patent is concerned, the patentee had no monopoly as to the production 
or use of the filament, as I have elsewhere shown.

“This seems to show conclusively to my mind: I. That the invent ion for 
which the patent was granted was not imported, but was manufactured in 
Canada; and 2. that the invention for which the patent was granted was not 
imported in parts.

“There remains to be considered the charge that the patented article was 
not manufactured in such a manner that any person who desired to use it 
could obtain it at a reasonable price. There is much evidence on this point. 
There is evidence that the r<*s|ioiidents, at one time, refused to sell the lamps 
to |N*rsons who did not intend to use them with the Lelisem plant.”

Sir John Thompson finally discusses the preceding cases as follows:—
"The case of Ttw Hill Telephone, 2 Can. Lx. 40'), is more in 

|Miint. A glance at the decision will indicate to you how far. (and it 
seems to have been very far) 1 he patentees carried the attempt to evade 
the law by introducing the patented machine in pieces, with the intention 
of merely assembling these pieces in (’amnia, besides positively refusing to 
sell their instruments in Canada. Without saying whether I could have been 
able to concur in tin* conclusion arrived at in that ease or not. I have simply 
to observe that I In* introduction of tin* parts in this case* bears ve*r\ little- 
analogy to the* intr<Nlue*(ie»n of the parts eif the te-le-plnme*. ami that the* prêteras 
of manufacturing lamps in (’amnia was wiele-ly eliffe*re*nt from the* assembling 
of the parts in eemstmeting the* Bell telephone here.

“The* e*ase* of the* Honrock Inspirator, 2 Can. Lx. 53V, ele*e*ie|e*e| in January. 
188(i, was much relieel on by counsel tor the* petitioners, as geiing farther than 
the iNititiemers were* asking you to go to forfe it the present patemt. I do not 
regard that as a decision in |Miint. The one point which the* Deputy Minister 
there ele*cide*el Was that when a patent was a patemt eif a new e-eimbination of 
e>ld elements the* patentee might not inqieirt the eilel elements and simply apply 
his combination to perfeirm the functions ele*scribcel in the* patent. The Deputy 
Minister feirfe ite*d the patent because he* thought the patenter was hound to 
manufacture, ami not impeirt. all the* elements, as well as to apply the cemibi- 
nation in Canada. The elements in that case were themiselves machine's, 
and the Deputy Minister seems to have entertained the view that the patemter 
was bounel to manufacture the machines in Canada, although his patent 
was emly for a combination eif those* machines.

" While I do not think the case* tei lie* one in point, or erne from whie*h any 
inference e*an be* drawn te» affert this case—unle-ss it be an inference from the* 
fact that a very severe view was taken, at that time*, by the* De*puty Minister
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Annotation, of Agricult ure, of tin* requirement in the put rut law ns to the manufacture 
in Canada—I must add. sut resjiects that inference, that if the vast1 were ad
mitted to he one in |ioint, I should have very great difficulty indeed in advising 
you that the Hancock Inxpirator ease was correctly decided, or that it should 
he followed.

“It results from sdl that I have said, that, in my opinion, the petition 
should be dismissal and a decision pronounced that the patent in question is 
not void.”

VII the preceding decisions were made by the Minister of Agricult urv or 
his Deputy. The jurisdiction previously held by the Minister of Agriculture 
was transferred to the Exchequer Court by 53 Viet., c. 13.

Anderson Tire C’o. v. American Dunlop Tire Co.
The first decision of the Exchequer Court was that in the Anderxon Tin 

Co. of Toronto v. American Dunlop Tire Co., 5 Can. Ex. N2. In that case 
Burbidge, J., said:—

"The imijortations which were proved, and on which the Anderson Tire 
Co. ask the court to declare the Fane and Lavender patent void, are of three

"First, it was proved that the American Dunlop Tire Co. inqiortcd the 
materials used in the manufacture of the Dunlop Tire in a form in which they 
could be used at the factory with as little labour and waste as possible. That 
applies to all the materials used—the rubber bands or treads, the cotton 
covers, the wires, the rubber tubes, the cement, the valves, and the rims h. 
which the tires were attached. The rim and valves were in a finished state 
when inqxH'ted, the cement ready for use. the rubber tubes and bands and 
wires of the requisite length, and the cotton of a convenient width. The cost 
of manufacturing a tire without the rim is S3.10, and with the rim about $3.00.
< >1 these sums from 5 to 7 cents represents labour, and the balance, in each case, 
the cost of the materials. But the materials were, I think, articles which, in 
the form in which they were imported, anyone was free to buy or make, and 
to use so long as he did not combine them so as to infringe on the company's 
patent. No one of such materials separately could in any sense be said to he 
t he invention for which the patent was granted; and the whole of them together 
did not constitute that invention until they were fitted and put together, or 
combined in accordance with the improvements covered by the patent. It is 
clear, it seems to me, that the inqxirtatinn of the articles mentioned was not an 
importation of the invention for which the patent in question was granted

"The question as to whether or not a patent is void where the patentee, 
contrary to the letter of the statute, inqiorts the invention, but with no inten
tion on his part of evading or defeating the condition that requires him t<> 
manufacture in Canada, and without, in fact, displacing to any appreciable 
or considerable extent, Canadian labour and industry, is not a new question. 
If it were. 1 should for myself be inclined to think that I had nothing to d<> 
with the importer’s motives or intentions, or with the effect of the im|Kirtation: 
that if the effect of inqxtrtation contrary to the statute were clearly proved 
as it was in this case, my duty would bo to give effect to the law. and to declare 
the patent void. But to see how the matter now stands it may, perhaps, be 
well briefly to look at the history of the provision in question."

In considering the question of the mqiortation of a few complete articles, 
Burbidge. intimates that he si*es no reason why the court should 
consider the intentions of the patentees, but feels himself bound by Harter v. 
Smith. 2 Call. Ex. 455. to which he riders as follows:
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“In 1880 tli<- validity of the patent in question in Barter v. Smith came 
attain in question in Smith v. Goldie. 7 A.R. (Ont. 1628. and Kpragge, C.. appear* 
to have taken u stricter view of the statute. He evidently thought that the 
question to he determined was as to whether or not the patentee hadinqiorted 
the invention for which the patent had been granted to him. In the Court of 
Ap|ieal the imiieaelH-d patents were held void on other grounds, hut s|ieaking 
of Dr. Taebo's opinion, to which I have referred, Patterson. J.A., said:

•“But if the subject were one for our decision I should lie content to 
follow the very careful and aide judgment of Dr. Tache, the Deputy Minister, 
which commends itself t« me as a sound exposition of the principles u|s>n which 
the law laid down by this section should be administered, as well as a judicious 
and discriminating investigation of the facts.'

“Smith carried his case to the Supreme Court of Canada, where the judg
ment of the Court of Apjieals was unanimously reversed, and the patents 
in question sustained (9 Can. 8.C.R. 46). Henry. J., in his reasons for judg
ment, in which Fournier and Taschereau. JJ., concurred, expressed the opinion 
that Dr. Tache’s decision was fund, and then he added

‘“But in ease of any doubt on that subject. I will mid that having well 
considered the case as presented before him, 1 would have come to the same 
conclusion as he did. 1 think the law as laid down and explained by him in this 
exhaustive, and. I will add, able judgment, cannot pro|ierly be questioned.'"

The patent was held not to be void for importation contrary to the 
statute.

Power v. Griffin < 1902), 33 Can. S.C.R. 39.
This case overruled Barter v. Smith, in part, and radically changed tin- 

prevailing views of the law.
The Chief Justice in his reasons said:
“Now there is no evidence whatever hat the resjiondcnts ever carried 

mi in Canada the construction or manufacture of their invention. That the 
burden of proving it was on them is unquestionable.

“The statute is clear. There is no room for interpretation. It says in 
express words that if a patentee has not manufactured in Canada during the 
two years the patentee’s rights are at an end.”

Armour, J.. especially referred to Barter v. Smith, in the following terms:
“But it was contended that this was not necessary in order to satisfy the 

:illove condition, and reliance was had for this contention upon the decision 
of Dr. Tache when Deputy Minister of Agriculture in the case of Barter v. 
Smith (2 Can. Ex. 455, at 474), and upon the reference thereto in Smith v. 
Goldie (7 A.R. (Ont.), 628: ft Can. S.C.R. 46), and in the same case in this 
court. This decision was u|mui s. 28 of the Patent Act of 1872, containing a 
similar provision to that contained in s. 37 of the present Patent Act. but 
providing that in case disputes should arise as to whether a patent had or had 
not become void thereunder, such disputes should be settled by the Minister 
of Agriculture or his Deputy, whose decision should be final. The purjiort of 
Dr. Tache’s decision will appear from the following quotations:

“The words ‘carry on in Canada, the construction or manufacture' 
with their context, cannot therefore mean anything else than that any citizen 
of the Dominion, whether residing in Prince Edward Island, in British Colum
bia. in Ontario, Quebec or elsewhere on Federal soil, has a right to exact 
from the patentee a license to use the invention patented or obtain the article 
patented for his use at the expiration of the two years' delay on condition of 
applying to the owner for it and on payment of a fair royalty.
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Annotation. ‘“Tin* real meaning of the law is that the patentee must he ready either 
to furnisli the article himself or to license the right of using, on reasonable 
terms, to any |>crson desiring to use it. Hut again that desire on the part m 
such a jierson is not intended by the law to mean a mere o|x‘ration or motion 
of the mind or of the tongue, but in effect a bona fide serious and substantial 
proposal, the offer of a fair bargain accompanied with payment. As long as t lie 
patentee has been in a |xwition to hear and acquiesce in such demand and ha> 
not refused such a fair bargain proposed to him, he has not forfeited his rights.' 
Thus holding contrary to the express words of the condition that it was not 
necessary that the patentee should within the jieriod mentioned commence, 
and after commencement, continuously carry on, in Canada, the construction 
or manufacture of the invention patented, and holding, without any words 
in the condition to warrant it, that the condition would be sufficiently 
satisfied by the patentee granting to any person drairing to use the invention 
patented a license to use it upon applying to him for it and iqion payment of 
a fair royalty. This decision cannot be supported, nor can it be held to be 
supisirted by the decisions in the Court of Appeal for Ontario, and in this 
Court in Smith v. Goldie (ft Can. 8.C.R. 4tl), for what was said by Patterson. .1 
in the former court, and by Henry. J., in this court, was plainly obiter, fur 
each of them held that the decision of Dr. Tache was final and not subject to 
appeal.”

Sharpies v. National Manufacturing Co. (1905), 9 Can. Ex. 400.
This case was decided after Power v. Griffin. Hurbidge, J., refused to hold 

the patent bad for inqHirtation or failure to manufacture, giving his reasons 
as follows :—

“With regard to these questions it is a matter of some importance to 
come to a conclusion as to what the invention covered by the patent really 
was. It is clear, of course, that it was not a cream separator, of which 1 la- 
improved steadying device, either alone, or in combination with the supported 
shaft or drum, formed part. And then, with regard to the alleged combination 
of the steadying device with the tubular drum having a suspension bearing, 
there is nothing new except the particular form of the steadying device, and 
all the rest is old both as to form ami arrangement. And whet her the steadying 
device is considered as itself a part of the separator or machine or as a feature 
of a combination that formed apart of such separator or machine, the invent ion 
consisted, it seems to me, in the substitution of one steadying device for an
other, and that the patent, if it is to lx* sustained,must be given a narrow con
struction and be limited to the use of a steadying device substantially in the 
form described. In the present action no attack is made upon the validity 
of the patent on the ground that more is claimed than the inventor was en
titled to claim, and nothing stands in the way of holding it good in reaped 
of the improvement mentioned. And if it be limited to that, there are no 
grounds for declaring it void either for importation contrary to the statute or 
for failure to manufacture it in Canada, in accordance with the statute."

The patent covered a steadying device or lower bearing for a tubular bow l 
cream separator, claimed in combination with the bowl and upper bearing. It 
comprised a brass ring held against a flange on a screw cap, and a spring press
ing it against the flange. The spring was imported complete, the cap and 
ring, costing a few cents, were made in Canada. The complete howl and 
upper bearing, valued at $35, was inqiorted.
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UNION BANK OF CANADA v. MAKEPEACE.
Ontario Supreme Cow t, SI id iUit on, J. October 9, 1917.

FbAVDI’LENT CONVEYANCES I § 111 —10)—PBEFKREXVK MoHTCACK —SritKTY.
A creditor holding see writ \ from » surety cannot by any dealing to 

which the surety is not a party change "i prejudice tin- jMisition of the 
surety without discharging him; but when a creditor holds other security 
which he is bound to retain foi the U-ncfit of the surety, he does not 
discharge the surety by iinpro|ier dealing with or by releasing the security, 
hut the surety is then entitled to a credit ujxmi tfie account for the true 
value of the security improperly released.

[7*fl//Zor v. Bank, of New South Wales (lKKtt), 11 App. (’as. 599, followed.]

An issue directed by an order of the Court to be tried.
1). C. Ross, for the plaintiff bank.
IF. S. MacBraync. for the defendant.
Middleton, J.: Trial of an issue under an order of the 

20th September ult.. to determine the question whether tin- 
plaintiff is precluded from asserting any claim against the de
fendant by reason of the conveyance to the plaintiff of the equity 
of redemption in the mortgaged premises, and the plaintiff's 
abandonment of its right to rank against the estate of the debtor.

The bank (the plaintiff), having made large advances to the 
Specialty Manufacturing Company of Grimsby and contemplating 
further advances, took a guaranty from the defendant for 82,500 
for advances to be thereafter made, the guaranty to cover the 
ultimate balance.

In another forum the question of the amount due upon the 
guaranty, apart from the contention now before me for con
sideration, has been ascertained.*

On the 9th April, 1915, the debtor (the manufacturing com
pany) assigned for the benefit of its creditors, under the provisions 
of the Assignments and Preferences Act, R.S.O. 1914, ch. 134. 
The assignee took nothing of value under this assignment, as all 
the debtor's property had been hypothecated to the bank.

At a meeting of the creditors, it was decided to sell the equity 
of redemption for 8300, if any one could Ik- found to assume 
the bank's claim.

The bank adopted a very peculiar course: it proved its claim 
at $13,707.39, and valued its securities at the same amount— 
$250 being the value given assigned book-debts and $13,457.39 
the value given to the mortgages on land and chattels.

*See Union Bank of Canada v. Make-peace (1917), 12 O.W.N. 397.
24—88 D.L.R.
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The mortgage upon the land was supposed to cover the fixed 
machiner}', and the chattel-mortgage to be taken on all machinery 
as additional protection.

No purchaser was found by the assignee ; and, when an action for 
foreclosure was begun by the bank, the hoped-for $300, which was 
the only source for payment of his fees, inspectors’ fees, and the 
costs of the assigmnent, seemed impossible of realisation.

The assignee then made an appeal to the compassion of the 
bank, and offered it a release of the equity of redemption for $300, 
which he said would be less than the costs of foreclosure. Finally 
the bank agreed to this, and also agreed to abandon to the assignee 
all claim upon the book-debts then remaining uncollected. It 
has not been shewn that these had any real value.

On the 13th November, 1915, a quit-claim deed was given of 
the land; and, later, to confirm the bank’s title, a release of the 
chattels; and all claims upon the estate in the hands of the 
assignee were withdrawn.

This, it is now said, has discharged the surety.
1 cannot agree with this contention.
If the more technical aspects of the case are laid aside for the 

present, the situation seems simple. The bank is creditor for a 
large claim. The bank holds as security for all its claims a 
mortgage upon the factory and its contents; it has also a security 
for the ultimate balance due it upon advances made after the date 
of the guaranty, the defendant's bond for $2,500.

When the assignment was made, the bank became entitled 
to share in the distribution of the property which came to the 
hands of the assignee, according to the terms of the deed and 
statute.

The bank had the right to file its claim and to value its se
curity, and the surety could not in any way control its action. 
When the claim was filed, and the security was valued at the 
amount of the claim, the bank was shewn to have no right to 
share in any money which the assignee might receive. The 
abandonment of the right to rank as an unsecured creditor, or the 
release of any claim against the estate in the hands of the assignee, 
was therefore something which did not prejudice the surety.

As I understand the law, a creditor holding security from a 
surety cannot, by any dealing to which the surety is not a party, 
change or prejudice the position of the surety without discharging
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him; but, when a creditor holds other security which he is hound 
to retain for the lienefit of the surety, he does not discharge the 
surety hy improper dealing with or by releasing the security.
All the surety is then entitled to is a credit upon the account of 
the true value of the security improperly released : Taylor v.
Bank of New South Wales (1886), 11 App. Cas. 590, 603. Here ^1ak>1‘> ' 
there was no damnification of the surety, because the hank had i.
no right to share, and there was no estate in which it could 
share.

If the bank at some future time should seek to add the $300 
as a prudent payment, in lieu of the costs of a foreclosure suit, 
some question of amount may arise.

Also the releasing of the uncollected hook-debts, if they had 
any value, may give the surety the right to a credit in accounting.
Hut the mortgages and 'ook-debts were security for the whole 
debt, and not merely for the portion for which the defendant 
was liable, and any credits might well Ire made only upon that 
part for which she is not liable.

Turning now to Mr. MacBrayne's more technical contentions: 
he contends that the valuation of the securities extinguished the 
debt ; that the valuation amounts to an offer to accept the security 
for the sum named, and the failure of the assignee to exercise 
his right to take over, amounts to an acceptance, anil in this 
way there is effected a release of the debtor.

Bell v. Ross (1885), 11 A.R. 458, is relied on as establishing 
this. That was a case under the old insolvency law. A claim 
was filed, security valued, and, though no formal election was made 
by the assignees to allow the creditor to retain his security, matters 
proceeded as if such election had been made. The security was 
a timber-limit ; and the creditor, assuming that he had thus be
come absolute owner (the transfer to him being absolute in form, 
though intended as security only), operated the limit anil cut 
and marketed the timber. After all this, the assignee brought an 
action for an accounting, and this was refused, the Court holding 
that on the facts an election to allow the creditor to retain the 
security at the valuation must be presumed, and that, when 
such election is made, the assignee cannot thereafter redeem.
The right of the creditor as against sureties was not discussed in 
any way, and 1 venture to think it is most dangerous to rely 
upon general statements, made alio intuitu, as conclusive.
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The section in the Insolvency Act is very like the section in 
the Assignments and Preferences Act, and any case which inter
preted the language of the earlier Act would be a guide to the 
interpretation of the section in the present statute; but it would 
by no nmans follow that the effect of something done under ;i 
trust for the distribution of the debtor’s assets would be the 
same as the effect of the same thing done in the course of a bank
ruptcy proceeding.

Under our law, the assets of the debtor conveyed by him to the 
assignee upon trust are distributed in the mode provided by the 
Act. The liability of the debtor to his creditors in the mean
time remains as it was. When the cm 1 itor receives a dividend, 
his claim is reduced pro tatito, but in the meantime the trust estate 
is a security only.

Under the Insolvency Act the situation is far different. The 
debtor’s property is given to or taken hv the assignee, and all 
personal remedies against the debtor arc suspended, and the end 
of the proceedings is the discharge of the debtor from his bank
ruptcy freed and discharged of his creditors’ claims. The credi
tors are by force of law compelled to take in satisfaction such divi
dends as they can obtain ns the result of the proof of their claims. 
If the statute permits a valuation of securities for part and a rank
ing for the balance, then so far as the debtor was concerned, this 
ranking worked his di-< barge from the debt.

Now, in insolvent }. the assignee represents the debtor in quite 
a different way froi iny in which it can be said that an assigner 
under our Act • Under the assignment in question the 
assignee had the right to sell the property and distribute the 
proceeds. The statute gave him the right to redeem this mort
gage! I property upon paying (out of the estate) the value attache! 1 
by the creditor plus 10 per cent., instead of paying the amount 
due on the mortgage; but his relinquishment of the right to 
redeem did not, it seems to me, in any way interfere with the 
right of the creditor to sue the mortgagor, nor A fortiori did it de
prive the creditor of its rights against the surety.

Rainbow v. Juggins (1880), 5 Q.B.D. 422, seems to me to 
afford, as the result of the reasoning there used, a complete answer 
to the contention.

The defendant’s obligation to be answerable for the ultimate 
balance of the debt must be taken to lie an obligation with refer-
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eiivr to the law of the land, and subject to the law which calls
upon or permits the creditor to rank and value his security as he H. <
thinks best for his own protection. iÏnuÏn

Then, the assignee having accepted the valuation without V-ANK 01 
T . ... Canadahaving elected to take over the property, is the position in any v.

way changed by the giving of the formal release of the equity of Makm’kxi 1 
redemption? 1 cannot see that it is. Naturally the creditor re- Middl,'l<,n-J 
qui red some document capable of registration so that there might 
be finality. There was not sought nor given any release of the 
debtor.

All that was done was, that the assignee formally renounced 
the worthless right to redeem he had already lost, and the creditor 
formally withdrew a right to rank, which did not exist, against 
an estate which amounted to nothing. Ex nihilo nihil Jit.

The whole argument seems to me an attempt to import into a 
simple and reasonable transaction a meaning the parties never 
had and to give to it an effect that was never contemplated.
Sometimes this results, and creditors have often discharged sureties 
without intending to do so; but the better view now prevails; 
and, where the right against a surety might be preserved by 
express reservation, this reservation may be implied: Uorman 
v. Dixon (181H>), 2ü 8.C.R. 87. I11 the same, way, no merger
would be implied from the conveyance of the equity of redemption :
Thorne v. Cann, [1895] A.C. 11.

It may save confusion hereafter if I point out that our In
solvency Act .tnd our Assignments Act differ widely from the 
English Bankruptcy Act. 1883. The 2nd schedule, dealing with 
proof of debts, provides, inter alia, that securities shall be valued 
and (sec. 12 (c) ) that the creditor may give notice to the assignee 
requiring him to exercise his rights of redemption or sale within 
ti months; and then, upon default of election or the exercise of the 
right after election, the equity of redemption shall vest in the 
creditor. Under our statute the right of election may well be 
ost, as in Bell v. Ross {supra), but there may still be such an 
outstanding estate in the assignee as to make some action by way 
of foreclosure necessary.

The right to redeem based upon the valuation may well be 
gone, but the right to redeem apart from the statute might still 
subsist—an aspect of the case not presented or considered in the 
case cited.

For these reasons, I find, upon the issue presented, that the
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defendant has not been discharged from her liability as surety 
•S C. for the indebtedness of the Specialty Manufacturing Company to 
I n,ok the plaintiff, by reason of any payment or satisfaction of such 

Bank ok indebtedness.
r. And I direct the defendant to pay the costs of the motion

Makepeace. resuitjng jn the order of the 20th September and of this issue, to 
Middleton, j. the plaintiff. Judgment accordingly.

X. S. REX v. SHATFORD.
(* A ’ova Scotia Supreme Court, Sir Wallace (Iraham, C.J., Russell, Jjonyley,

Harris and Chisholm, JJ. A/iril kl, 1917.
1. Certiorari (§ II—35)—Returning amended conviction—Effect

OF FILING DEFECTIVE COPY.
A statute requiring the magistrate to file a “copy” of each conviction 

under a particular statute in a public office within a limited time will 
not debar the magistrate from amending the original conviction whilt- 
still in his possession in a manner conformable to the actual adjudication 
and filing a copy of such amended conviction so as to cure an omis
sion in the first copy filed of the time when the offence was committed 
as proved by the evidence, and such amended conviction may be returned 
to an order for certiorari granted after the filing of a copy of the first 
pursuant to the statutory requirement.

[H. v. Ijcarmont, 23 N.S.lt. 24, distinguished; R. v. McAnn, 3 Can. 
Cr. Cas. 110, referred to.)

2. Intoxicating liquors (§ III K—1)4)—Second and subsequent of
fences—Procedure- Reading whole information.

On a charge of a second offence under the N.S. Temperance Act, it 
is proper for the magistrate at the commencement of trial to read over 
the whole information to the accused although by sec. 44 he is required 
to enquire in the first instance concerning the subsequent offence and 
on a finding of guilt thereof “and not before” enquire concerning the 
previous conviction. This requirement relates to the trial and examina
tion of witnesses and not to the arraignment.

[Faulkner v. The King, (19051 2 K.B. 76, and ft. v. Fox, 10 Cox C.C. 
502, distinguished.)

3. Costs (§ l—12)—Certiorari proceedings—Motion to quash a sum
mary conviction.

The fact, that a defect in the first conviction was cured by an amended 
conviction made out and returned to a certiorari lief ore the launching of 
the motion to quash, is not a ground for depriving the prosecutor of his 
costs of such motion.

(ft. v. McAnn, 3 Can. Cr. Cas. 110, 4 B.C.R. 587, distinguished.)

Statement. Motion to quash a summary conviction.
Defendant was convicted before two justices of the peace in 

and for the county of Lunenburg for having sold intoxicating 
liquor contrary to the provisions of Part I. of the Ko va Scotia 
Temperance Act and amendments thereto, the offence for which 
defendant was convicted being adjudged to be a second offence 
against said Act and amendments. The record of conviction 
having lieen brought up by cerftorari, the Court was moved to
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set the same aside, with all things touching the same. The 
ground mainly relied on was that the conviction was made on 
August 3, 1916, and the certiorari issued August 30 and served 
the following day, and that on the 31st August the magistrates 
made an amended conviction putting in a statement as to t ime 
which was not contained in the original conviction.

J. J. Power, K.C., in support of application.
Jas. A. McLean, K.C., contra.
Harris, J.:—The defendant was convicted of a second offence 

against the Nova Scotia Temperance Act. Mr. Justice Chisholm 
allowed a writ of certiorari, and this is an application for an order 
to quash the conviction.

The conviction made by the stipendiary magistrate was ad
mittedly bad, because it did not shew the time when the offence 
was committed.

Under the provisions of section 3 of chapter 67 of the Acts of 
the legislature of Nova Scotia for the year 1912, it is provided 
as follows:—

“3. Chapter 2 of the Acts of 1910 is amended by adding imme
diately before section 52 thereof the following section:

“51A (1) Every magistrate who makes a conviction under 
this part shall, within seven days thereafter, tile with the prothono- 
tary of the county in which such conviction is nmde, a certified 
copy thereof.

“(2) Every prothonotary shall on request furnish to the in
spector or informant a certificate, under his hand, of the tiling 
of such copy so certified and the particulars thereof.

“ (3) Such certificate shall in all proceedings uj>on an informa
tion where a previous conviction is charged be sufficient evidence 
of such previous conviction without proof of the signature or 
official character of such prothonotary.

“(4) Any magistrate refusing or neglecting to file any such 
certified copy as required by this section, or refusing to furnish 
a certificate as required by section 53 of said chapter 2, shall be 
liable to a penalty of not more tlian $20; but the proviso to 
section 26 of chapter 33 of the Acts of 1911 shall not apply to 
any prosecution of a magistrate hereunder.”

The magistrate had, in pursuance of this section, filed with 
the prothonotary a certified copy of the bad conviction on the 
12th August, 1916. A writ of certiorari was allowed by Mr.

N. 8.
8. C.

Rex

Shatford.

Statement.
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Justice Chisholm on the 30th August to bring up this conviction, 
ami on the 31st August an amended conviction curing the defect 
was drawn up and filed with the prothonotary on the 1st day of 
September, 1916.

The contention by the counsel on behalf of the accused is 
that a conviction cannot be amended after the certified copy 
thereof has been filed with the prothonotary, pursuant to tlie* 
Act of 1911. The case of The Queen v. Learmont, 23 N.8.R. 24, 
has been cited, but I think it is distinguishable. There the 
statutes required the original conviction to be deposited in the 
office of the clerk of the County Court, anti the magistrate no 
longer had it under his custody or control. The decision of Mr. 
Justice Ritchie is expressly put upon that ground. After citing 
the statutes in question, he proceeds:—

“1 look upon these provisions as similar in principle to that 
in the English Act requiring the conviction to be filed in the 
records of the sessions, thus taking them out of the custody of 
the magistrate, etc.”

In this case the statute, only requires a certified copy of the 
conviction to Ik* tiled with the prothonotary. The original con
viction still remains in the custody of the magistrate, and, there
fore1, the reason given for the decision of the Court in The Queen 
v. Learmont, supra, does not apply. Sec The King v. Sarah 
Smith, 19 Can. Cr. Cas. 253.

It is interesting to note that in The Queen v. McAnn, 3 Can. 
Cr. Cas. 110, 4 B.C.R. 587, Mr. Justice Drake, of the Supreme 
Court of British Columbia, reached a different conclusion from 
that expressed by Mr. Justice Ritchie in The Queen v. Learmont. 
It is sufficient here to say that the Learmont case is clearly dis
tinguishable for the reason I have mentioned.

The amended conviction sets out that the defendant “Sold
intoxicating liquor at -----  in the county of -----  within three
montlis next previous to the date of the laying of the informa
tion."

Section 36 of the Nova Scotia Temperance Act provides that 
“every such prosecution shall be commenced within three months 
after the alleged offence, etc.”

In the case of The King v. Boutilier, 8 Can. Cr. Cas. 82. there 
was a statute which said that it should be sufficient to state that
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the* defendant committed the offence within six months previous 
to the information, and the warrant of commitment set out that 
the accused sold, etc., within the space of six months last past 
previous to the said information.

Townshend, J. (afterwards Sir Cliarles Townshend, C.J.), said :
“The contention is that by the language of the warrant ‘last 

past,’ the period of six months within which the information must 
tie laid is shewn to have expired, and the information thus 
does not come within the terms of the section—that if the offence 
was committed within six months which had passed at the time 
the information was laid, the defendant could not be convicted— 
that he must be charged with and convicted of an offence within 
dx months prior to the laying of the information.”

He held the conviction bad in that case. It is objected here 
that the amended conviction is open to the same objection as in 
The King v. Boutilier, but it will lie seen that the words used in 
the present ease art the same in effect as those which Mr.. Justice 
Townshend said would have been good. The contention in the 
Boutilier case was that the offence should have been alleged as 
committed “within six months prior” to the laying of the in
formation. Here the words are “within six months previous.” 
The two expressions mean the same thing, and, in my opinion, 
they are neither of them open to the objection which was held 
fatal in the Boutilier case.

I think this objection fails.
The third question raised was that the conviction was bad 

because the magistrate had at the beginning of the trial read the 
whole information—including the part which alleged a prior con
viction—to the accused and asked him to plead to it, which he 
had done.

Under sec. 44 of the Nova Scotia Temperance Act, where a 
previous conviction is alleged, it is provided that “the magis
trate1 shall in the first instance inquire concerning such subse
quent offence only, and, if accused is found guilty thereof, he 
shall then, and not before, inquire concerning such previous con
viction or convictions as alleged in the information.”

In this case the magistrate, after the accused had pleaded to 
the whole information, proceeded to try the subsequent offence, 
and, after the accused was found guilty thereof, and not before, 
he proceeded to inquire concerning the previous conviction.

N. S.

8. (’. 
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I am of opinion that the reading of the whole information 
was the proper course and that the provisions of sec. 44 were not 
thereby violated.

Wliat the Act says is that the magistrate sliall inquire con
cerning the subsequent offence first. This clearly refers to tin- 
trial and examination of witnesses and not to the arraignment 
of the accused. The case of Faulkner v. The King, [1905] 2 K.B. 
76, was cited, but there the statute provided tliat in the first 
instance the prisoner should tie arraigned upon so much only of 
the indictment as charges the subsequent offence. The accused 
was arraigned upon the whole indictment, t'.e., upon both charge* 
at one sitting of the Court, and the trial was adjourned until the 
next term, when he was not freshly arraigned, but was given in 
charge to the jury upon the count charging the subsequent offence 
only. The cônviction was quashed, but the decision turned on 
the words of the statute, which specifically stated that the offender 
should be arraigned only for the subsequent offence. The case 
of Reg. v. Fox, 10 Cox’s Cr. Cas. 502, turned on the same statute, 
and Rex v. Nurse, 8 Can. Cr. Cas. 173, 7 O.L.R. 418, was a case 
where the magistrate liad improperly admitted evidence of the 
previous conviction before the determination of the defendant’s 
guilt upon the charge of the subsequent offence, thus directly 
contravening the provisions of the Act.

None of these cases apply here, where, as I understand sec. 44, 
its provisions were not contravened.

I would refuse the motion with costs.
Counsel for the defendant urged that he should be relieved 

from payment of costs because the conviction originally filed was 
bad, and he has cited The Queen v. McAnn, 3 Can. Cr. Cas. 110, 
4 B.C.R. 587. The costs of the application for the writ of cer
tiorari are not in question here. There was no opposition to that 
application, and, therefore, Crown Rule 34 applies.

The only costs in question are those upon the application 
to quash the conviction, and when this application was launched 
the accused knew that the conviction liad long before been 
amended. The McAnn case, therefore, does not apply, and I 
think the usual rule must prevail and that the defendant must 
pay the costs of his unsuccessful motion to quash the conviction.

Sir Wallace Graham, C.J., Russell, J., and Chisholm, J., 
concurred with Harris, J.
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Lonoley, J.:—The defendant in this case is applying for his ^ 
discharge under the warrant issued under the Temperance Act, S. C. 
and, among other grounds, the three principal reasons for his |tEX 
application are as follows :— „ ''

■ oH VTFOKL)
1st. Because the conviction is bad on its Nee for not shewing ----

the time when the alleged offence of which the said Shalto Shat- l'on*le>'J‘ 
ford was convicted and sentenced to imprisonment for three 
months was committed, and so as to be within the jurisdiction 
of the said justices.

The whole question turned on the right of the magistrate to 
return an amended conviction. The magistrate had given to the 
defendant a copy in which, unfortunately, the words “within 
three months’' were left out. A motion for certiorari was then 
mad*. On the 31st August, the day after it was made, they sent 
up their conviction, amended by the addition of the words “within 
three months,” to the prothonotary of the Supreme Court. The 
defendant thought tliat this was not in time. I think otherwise.
The Queen v. Learmont, 23 N.S.R. 24, is not in point, and there 
has been nothing shewn which will prevent a Judge from altering 
his judgment at any time when it is in his possession and forward 
the corrected copy to the prothonotary of the county.

2nd. Because the information leading to the said conviction is 
bad on its face as disclosing an offence for which the said Shalto 
Shatford was convicted as above set forth not to lx* within three 
months previous to the laying of the information.

The Queen v. Boulilier, 8 Can. Cr. Cas. 82, was cited in sup
port of this ground. In that case Judge (afterwards Chief Justice)
Townshend held tliat a conviction for selling within six months 
“last past” was not good, but it would have been good if it had 
been within six months of the time. There may be some doubt 
in regard to the correctness of the Judge’s view in this respect, 
and there might have been Judges who would liave taken another 
view of the term “last past.” But he gives the words “within 
six months of the time” exactly as they appear in the present 
statute, six months being dianged only to three months.

On that authority alone I should have felt justified in refusing 
a discharge. As this is an offence for selling within three months, 
it exactly conforms with the Act, and I believe is regular.

The third ground on which the conviction is sought to lie set 
aside is:—
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“ Because the said justices, on the trial of the said Shalto 
Shat ford, contravened the provisions of sec. 44 of the Nova Scotia 
Temperance Act by inquiring concerning the previous conviction 
alleged in the information before inquiring in the first instance 
concerning the subsequent offence first mentioned in the informa
tion."

In other words, the defendant thinks that in the present case 
the magistrate should not have inquired of him whether lu- had 
l>een guilty of the first offence when arraigning him to answer 
for the second. The defendant relied upon English cases which 
are tried by jury, and in which, therefore, it is not proper to ask 
the prisoner to plead guilty to the two cliarges. the first and the 
second, and the Court decided in one case to which he referred 
that the two being included in the charge, it was impossible to 
hold the conviction. This is scarcely applicable to the case here 
which is governed by a statute which contains no provision of 
a similar character, and I hold in this the party has a perfect 
right to l>e advised by the magistrate as to whether he is going 
to be tried for the offence of a first conviction or of a second 
conviction for which imprisonment may be the result.

Vpon the three grounds urged by the defendant I hold that 
the conviction is good and refuse to discharge the defendant.

I know of no provision in the Act which prevents the losing 
party paying the costs. Conviction sustained.

BATTLE ISLAND PAPER Co v. MOLSONS BANK

(Quebec King's Bench, Sir Horace Archambeaull, (anil Lavergm. ('ms*, 
Pelletier and l)rouin, ,1.1. June 21. 1917.

1. Chattel mortgage ($ II B—10)—Description—(Several words
PULPWOOD.

rhv wonts “all ttii- pulpwood belonging to the undersigned wherever 
situate” are too general to be effective in an assignment to a bank as 
security on goods.

2. Banks ($ VIII—ItiO)—Securities—Priorities—Wages.
The provision of the Bank Act (Can. ,Stats 1913, s. HH (7)1 giving 

priority for wages, salaries or other remuneration over any security given 
to the bank does not apply to eonl raptors but only to wage earners.

Appeal from a judgment of Letellier, J. Reversed.
Alain, K.C., for appellant ; Belley, K.C., for respondent. 
Cross, J.:—In the course of the winding-up procet < the 

sum of $35,(MX) was realized by the liquidators from the sale of 
pulp logs belonging to the insolvent.

11$

0
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On February 17, 1914, the appellant lent $10,000 to the insol- 
vent, and, by way of security for repayment. it took a security K. B. 
pa|x*r worded as having lw»en given under the provision of s. SH Battle 
of the Bank Act, 190b, c. 20, and subject to all the provisions 
of the said Act. The security paper purports! to assign to the Co. 
appellant, as security for payment of a promissory note for the Moijwnr 
$10,000 and interest, goods described as:— Bank.

4,502,051 feet of pul|>-woud as per cullers’ reports marked No. 1-03, Cro«*, j. 
inclusive attached lierteo, and all the pulp-wood belonging to the undersigned 
wherever situate.

In another sentence in the paper it is recited that the goods are 
owned by the insolvent, are free of lien or charge, and are:— 
in the woods and on the rivers and lakes mentioned in the cullers’ reports 
attached hereto, along the banks of the Mars river and its tributaries as 
placed by the contractors, but are to be driven to Ha! Ha! Hay when the 
season o|>ens.

The respondent is the lumberman who cut and piled the pulp- 
wood by sub-contracts with over a score of jobbers. In the terms 
of his contract with the insolvent, he was to cut and pile 15,000,000 
ft. of logs for the price of $4.b() per 1,000 ft. B.M., to be paid 
$15,000 on January 1, 1914, $10,000 on April 1. 1914. $20,000 on 
July 1, 1914, and the balance on September I. 1914.

The culler's reports would indicate that, prior to the date of 
the loan made by appellant, about 4,500,000 ft. had been cut 
and piled. ( ’utting went on after February 17. 1914. and in April, 
when the winding-up order was made, over 11.000,000 ft. had been 
cut. The respondent was paid $15,000 in February, the company 
being able to pay that sum by having borrowed it from the appel
lant. The entire log output was sold by the liquidators for 
«35,000.

The respondent contests the appellants’ claim to be repaid its 
loan of $15,000 out of the $35,000 so realized, contending that the 
sum of $30,950.43, being a balance due to him for cutting and 
piling the logs, is privileged and must be paid first and by prefer
ence to the appellant's claim.

By virtue of art. 1994c, the person who has cut or brought 
out timber has “for securing his wages or salary” a privilege 
ranking with the claims of creditors who have a right of pledge 
or of retention upon the timber belonging to the person for whom 
lie worked ; and it is added:—

Such privilege in no wise affects that which the hanks may acquire in 
virtue of the Banking Act
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In an issue between the respondent and the liquidators it has 
lieen already decided that the price due to the respondent, under 
his logging contract, is a claim to which the privilege created by 
art. 1994c attaches, and that it is not a privilege which exists 
only in favour of axemen or hand labourers (operarii) ; but that 
decision was not to determine between competing claimants to 
payment by priority.

The respondent is now met with a claim by the appellant for 
payment of $15,000 as being proceeds of sale of pulp-wood vested 
in it under the Hank Act and alleged to be payable in preference 
to any other creditor’s claim.

At the outset, I consider that the security paper would In
effective only in respect of the 4,502,651 ft. of wood mentioned in 
it and not in respect of “all the pulp-wood belonging to the under
signed (the insolvent) wherever situate-.” That language is too 
general to l>e effective in an instrument the- object of which is to 
give security on goods. Vide Milage of Pointe Cat ineau v. Hannon, 
10 Que. K.H. 346.

To detennine the main question which arises upon the appeal, 
namely, the question whether the appellant’s right under its 
security-paper gives it a title to be paid by preference to the res- 
|x>ndent out of the proportion of the proceeds of sale attributable 
to the 4,502,651 ft. of wood transferred to it, it is necessary to 
have regard to two considerations, viz.: 1, the effect of the pro
vision in art. 1994c, C. C., that “such privilege in no wise 
affects that which the banks may acquire in virtue of the Banking 
Act”; 2, the effect of the relative provisions of the Bank Act in 
respect of what, for the moment, may be called priorities.

Speaking of the first, it may be said that if the intention had 
l>een to give the banks priority over the luml>ermen by art. 1994c. 
it would have been easy to have said so, whereas the legis
lature went no farther than to say that the lumberman's privilege 
“in no wise affects that which the banks may acquire.” That 
criticism, however, leaves the fact plain that the legislature left 
the way clear to parliament to create by the Bank Act, a privilege 
against which that created by art. 1994c was to l>e without effect. 
That much seems to be conceded by counsel for respondent —saving 
an argument based upon previously acquired rights to be noticed 
presently—anil they accordingly go on to discuss what lights a
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bank does acquire by a security paper such as that here in question, 
and they say that those rights are those which vest in the holder 
of a warehouse receipt, that they are no greater than those of the 
l>erson who gave the warehouse receipt and that, in this instance, 
inasmuch as the respondent’s privilege existed before the convey
ance to the appellant, the* latter is in no I letter right than was the 
insolvent.

What rights, then, did the appellant acquire under the Rank 
Act, 3-4 Geo. V., [1913] e. 9? The bank is authorized by s. 88 
to lend money upon the security of products of the forest.

It is declared in clause; 5 of s. 89 that:—
Any such security, as mentioned in the foregoing provisions of tliis 

section, may be given by the owner of the said products, goods, wares and 
merchandise, stock or products thereof or grain.

And in clause 7 it is said :—
The bank shall, by virtue of such security, acquire the same rights and 

powers, in respect of the products, goods, wares and merchandise, stock or 
products thereof, or grain covered thereby as if it had acquired the same by 
virtue of a warehouse receipt; provided, however, that the wages, salaries or 
other remuneration of persons employed by any wholesale purchaser, shipper 
or dealer, by any wholesale manufacturer or by any fanner, in connection with 
any of the several wholesale businesses referred to, or in connection with the 
farm, owing in retqiect of a period not exceeding three months, shall be a charge 
upon the property covered by the said security in priority to the claim of 
the bank thereunder, and such wages, salaries or other remuneration shall be 
paid by the bank if the bank takes possession or in any way disposes of the 
said security.

The insolvent, being owner of the pulp-wood, could therefore 
give it in security. The appellant, being authorized to take the 
security and being in the rights of the holder of a warehouse receipt 
for the pulp-wood, can hold the warehoused goods as against 
the pledgor’s creditors whether privileged or not. In other words, 
where a debtor has validly warehoused his goods to one of his 
creditors, his other creditors, even those whose claims are privi
leged, can enter into no competition in respect of priorities with 
the holder of the warehouse receipt. The holder of the warehouse 
receipt holds the goods, and it is only after he shall have been 
disinterested and the goods thus made available to creditors in 
general that the scheme of priorities set out in arts. 1994 and follow 
ing of the Civil Code can become applicable, though doubtless 
it may happen that things subject to a right of pledge or of reten
tion are sometimes sold in process of law. To meet such cases, 
art. 1994, C. C., provides in clause No. 4 that the pledgee's
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privilege shall takv rank next after that of the unpaid seller 
But the holder of a warehouse receipt need not let the goods lx 
sohl. Counsel for the rescindent are therefore in error when tliex 
say that, inasmuch as the Bank Act declares in s. 80, that what 
the warehouse receipt vests in the hank is “all the right and 
title of the goods covens 1 thereby of previous holder or owner 
thereof,” and inasmuch as, in the hands of the insolvent company, 
the pulp-wood was subject to respondent's privilege, it continued 
subject to the same privilege in the appellant's hands. It is no 
doubt true, that, saving the provisions of what 1 may call the 
brokers’ ami factor’s law (art. 1735 et net/., (one man cannot 
give pledge or title to another man’s goods by issuing a warehouse 
receipt for them, but we have here to do with a security paper 
validly issued ami lawfully held by the api>cllant, and the Art 
makes no provision to the effect that privileged claims exerciseable 
upon the goods liefore the pledge can lie exercised u|H>n them after 
they have l>eeii legally warehoused in the name of another i>crson.

Such, therefore, would Ik* the effect of putting the ap|N‘llant 
in the rights of a holder of a warehouse receipt if the statut» 
were silent a I mut the rights or priorities of other i>crsons. But. 
counsel for the rescindent say that the priorities of other creditor» 
are mentioned in the Act, and they argue that the rescindent 
comes within the description given in ss. 7 of “casons 
by a wholesale tlealer or wholesale manufacturer," and that hi» 
claim is for “remuneration” within the meaning of “wages, 
salaries or other remuneration of c‘rsons employed.” In other 
words, the contention is that the same priority is given to tin 
respondent's claim by clause 7 of s. 88 of the Bank Act as would 
lie given by art. 1994c, ('. (\, and which latter has lieen decided 
to exist in rescindent s favour notwithstanding that the respond
ent xvas a contractor who engaged the labourers who did the work 
ami di«l not work himself.

I consider that that reasoning is not sound. The scheme of 
priorities established by the Civil Code arises out of the regard 
which the law has to the “origin" or “different qualities” of tIn- 
claims (art. 1983 to 1984, C. (\), Art. 1994c creates a lumliei- 
man’s privilege and, in tenns, merges it with the claims of creditor?» 
who have a right of pledge or of retention. The “quality" of 
the claim is that it is for service which has given value to the 
subject.

3080
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The Hank Act is devised and operates upon different considera
tions. It piovides for business operations which a bank is enabled 
to perform. Before the amendment of 1913, it was possible for 
the banks to disregard the wage claims of unpaid lumbermen 
since the letter of the law was in their favour and enabled them to 
take valid security transfers from the owner of the wood. They 
could and can still take by priority over the unpaid vendor whose 
claim under the ('ode took priority over those of tin- pledgee or 
rétcnleur and over those of unpaid lal>ourers. The amendment of 
1913 changed that state of things so far as to create a charge, 
prior to the claims of the banks, for wages, salaries or other 
remuneration of persons employed, owing in respect of a period 
not exceeding three months. Having regard to the text of the 
sub-section and to its manifest object, I would sax' that the wages, 
salaries or other remuneration are those of shantymen and 
labourers, that is to say, persons who are to Is- paid for work by 
time or by piece-work and who are not contractors purely and 
simply, for whose benefit parliament had no more reason to make 
special enactments than it would have for the benefit of other 
traders and merchants in general, though it might think proper 
to protect shantymen from starvation. The enactment was 
intended to operate for the protection of the persons whose claims 
are described in our timber-warehouse-receipt law in art. 7404, 
H.S.Q., as “claims for wages of labour performed in making and 
transporting such timber, boards, deals, etc."

If the argument for the respondent were sound, not only his 
contract profits, but those of his sub-contractors also would be 
payable in preference to the bank's claim for its advance. That 
is not what the enactment provides for. The respondent is not 
protected by s.s. 7. That sub-section would indeed seem to 
distinguish between persons employed ami the employer and to 
protect the fonner but not the latter. Vpon the main question, 
this appeal should, therefore, succeed.

There was an argument to the effect that the security-paper 
was either without any validity at all or without the effect of 
giving the appellant the benefit of the Act of 1913, because there 
was a clause in it worded: “This security is given under the pro
visions of s. 88 of the Hank Act, 1900, c 20, and is subject to all
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the provisions of the said Act;” and it was pointed out that no 
such Act was in force in 1914.

The reference in such terms as those quoted to an Act which 
was in fact at the time repealed, hut the general subject matter 
of which had been re-enacted in another statute, would not void 
or impair the contract. There is nothing in the point which could 
operate in respondent’s favour. If he cannot rely upon the new 
matter added by the Act of 1913, he would indeed seem to have 
no case at all.

It follows that the appellant is entitled to Ik* paid by preference 
to the respondent the sum of $15,000 and interest, out of so much 
of the $35,000 levied as represents the proceeds of sale of the 
4,502,651 ft. of pulp-wood mentioned in the security-paper after 
deduction of the proper proportion of the cost of transportation 
and sale. The appeal should consequently be maintained and the 
liquidators be ordered to distribute the $35,000 accordingly.

Judgment: -“Considering that the appellant has proved tIm
material averments of its petition, and, in particular, has estab
lished that it lent to the insolvent company $15,000 on February 
17, 1914. upon the security of pulp-wood, and at the same time 
took and accepted from the latter a transfer for such security of 
4,502,051 ft. of pulp-wood stamped and specifically described 
in the transfer, and thereupon by virtue of such security acquired 
the same rights in the said last mentioned quantity of pulp-wood 
as if it had acquired the same by virtue of a warehouse receipt 
subject, however, to a possible prior charge thereon for the wages, 
salaries or other remuneration of persons employed by a wholesale 
manufacturer in connection with the business of buying, shipping 
or dealing in the said wood, but did not acquire such rights in 
respect of other wood of the said insolvent company described in 
general terms in the said transfer;

“Considering that the claim of the respondent is not for wages, 
salaries or the remuneration of persons employed by a wholesale 
manufacturer or dealer, and that any privilege which may exist 
in respect thereof does not affect the right and privilege acquired 
by the appellant by virtue of the transfer aforesaid upon the said 
4,502,651 ft. of pulp-wood;

“Considering that there is error in the judgment appealed 
from whereby it was declared that the respondent should he 
collocated upon the said $35,000, in priority to the appellant ;
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“Considering that the appellant has established its right to (Uk- 
have its said claim for $15,000 and interest paid and satisfied K. B. 
out of that portion of the said $35,000 which represents the pro- iwrn.i 
eeeds of sale of the said 4,502,051 ft. of pulp-wood, to wit, the sum Imaxh 
of 814,120.18, in priority to the said claim of the said respondent. <’«»

“The Court doth maintain the appeal, doth set aside the said Molsons 
judgment appealed from, to wit, the judgment pronounced by the Hamk 
Sujierior Court in the District of Chicoutimi, on March 10, 1917, Judgment, 
and now giving the judgment which the said Su|x*rior Court
ought to have rendered, doth adjudge and order the said liquid
ators to pay to the appellant petitioner the said sum of $14,120.18 
out of the saiil sum of $35,0(K) in preference and priority to the 
respondent Lepage in satisfaction for so much of its said claim of 
$15,000 and interest; doth adjudge the said liquidators, es-qualité 
to pay the costs of the appellants said petition ex-parte without 
enquête in the Sujierior Court ; and doth adjudge the said respondent 
Ix page to pay appellant the costs of the contestation of the said 
petition by him made in the Superior Court, and the costs of the 
present appeal.** Appeal allowed.

PREST-O-LITE Co. v. PEOPLE’S GAS SUPPLY Co. < A»V
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., anil Davies, I (limit on, < (

Duff and Anglin, JJ. October 9. 1917.

Trademark (§ IV—21)—Infringement—Using containers- Isabels— 
Obliteration.

There is no infringement of the Trademark and Design Act (K.S.C. 
c. 71, s. 19) if :i tank not itself protected by patent hut used to store a 
patented product is refilled by another manufacturer who obliterates tin- 
trademark on the tank by pasting a label over it showing that the tank 
has been refilled.

[See Annotation, 37 D.L.R. 234.]

Appeal from the judgment of the Exchequer Court of Canada, Statement. 
10 Can. Ex. 386, dismissing the plaintiffs’ action, for infringe
ment of its trademark. The judgment appealed from was as 
follows:—

Cassels, J.:—This action is brought by the plaintiffs to restrain 
the defendants from infringing the trademark of the plaintiffs.
The plaintiff company is an incorporated company having its 
head office at the City of New York, in the State of New York, 
one of the United States of America. The defendants are an
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(AN. incorporation with their head office at Ottawa, in the Dominion
S. C. of Canada.
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The contention of the plaintiffs is shortly as follows:
Apparently in tht- United States patents were issued to them 

which covered not merely the process patent hut also the tank 
in which the product of the process was stored. In Canada tin- 
only patent which the plaintiffs have is a patent for the process. 
There was no patent in Canada protecting the tank.

The Prest-o-Lite Co. are manufacturers and distributors of 
acetylene gas for lighting automobiles and other vehicles. Tin- 
plaintiff stores its gas in portable steel cylinders lined with 
asbestos; which absorbs a quantity of acetone which in turn is 
saturated with acetylene gas introduced under pressure, tin- 
outflow for consumption being valve controlled.

It is conceded that the defendants have by virtue of c. 10)1. 
s. 2 of the statutes of 1013, the right to manufacture, use or sell 
the process product in Canada. Their rights in this respect arc 
not contested. It is also conceded by the plaintiffs that tin- 
tanks manufactured and sold by them have become the proper! \ 
of the purchasers; and it was stated by Chrysler, on the argu
ment of the case, that the purchasers might utilize these tanks in 
any manner in which they chose, provided the trademark “Prest- 
o-Lite" was removed from the tanks. In other words, if it wen- 
feasible to remove the trademark, plaintiffs concede that the 
defendants have a perfect right to till the tank with acetylene 
manufactured by them and to sell the same.

The contention, however, is that the defendants have no 
right to fill the gas into tanks containing the trademark of the 
plaintiffs, and to sell them to others with the trademark “Prest- 
o-Lite” on the tank.

Two classes of cases arise. One is cases in which the pur
chasers from the Prest-o-Lite Co. in the United States take their 
tanks to the defendants to be refilled. This comprises the larger 
number of what the plaintiffs contend are infringements of their 
trademark. The other class of cases, is cases in which the de
fendants purchase the tanks out and out with the name Prest-o- 
Lite on them, refill them and sell them to others or give them in 
exchange for empty tanks for a consideration.

The plaintiffs' contention is that the defendants are infringers 
of their trademark.
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Since tin* argument 1 have gone very carefully through all 
the authorities cited to me, and numerous other authorities, and 
have come to the conclusion that the plaintiffs' action fails. The* 
cases are so numerous and the principles so clearly settled that 
it would he useless labour to comment in detail on these authorities.

It has to he clearly understood that the Exchequer Court has 
no jurisdiction in what are called “passing off” cases. The 
jurisdiction is limited purely to questions of infringement of 
trademark. This is conceded by counsel for the plaintiffs. 
It is also, as I have stated, conceded that the defendants have an 
absolute right to use the process and sell the product described 
in the Canadian patent.

It is proved 1 adore me clearly that in no case, except one or 
two of trifling importance, have the defendants ever refilled any 
of the tanks and let them go from their premises without the 
word “Prest-o-Lite” being completely covered over.

A notice is posted over the word “Prest-o-Lite,” this notice 
showing on its face that the tank was refilled by the Ottawa 
( oinpanv.

The contention is that the defer " < have covered them over
with a substance which might l>e removed by a wrong-doer. In 
point of fact, no evidence has been adducts 1 to shew any such 
erasures of the covering placed on the tanks by the defendants, 
and 1 am not prepared to adopt the reasoning of some of the 
American authorities cited before me, in which comment is made 
upon the fact that the wrapper placed over the word Prest-o-Lite 
is capable of being removed.

As I have said, it has to be kept clearly in mind this is not 
the case of “passing off” or wrongfully attempting to steal the 
trade of the plaintiffs.

In the cases in the United States it is quite evident that the 
courte were influenced by the fact that the defendants were 
endeavoring to steal the plaintiffs' trade.

In one case, the Searchlight (las ('a. v. Ptrst-o-LiU Co., 2If) 
Fill. It. (192, before the Circuit Court of Appeals, Baker, ,L, at 
p. 696, uses the following language: “Appellee is entitled to 
have its lifeblood saved from leeches and its nest from cuckoos.*’

The judgment in these eases do dwell upon trademark, but 
it is so mixed up with the passing off, that evidently from a perusal
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___' of these particular cases the court was much influenced by the
s-fraud of the defendants in seeking to rob the plaintiffs of the 

Phert-o- benefit of their trade. There is nothing in the case before me 
Lm; corresponding in any way to the facts of these cases.

The defendants as far as they can effectually covered the word 
“Prest-o-Lite” when refilling the tanks, and sending them out
of their premises. There is no evidence whatsoever of any com
bination between the parties bringing the tanks to be refilled and 
the defendant company. Under the patent law there may bi
cases where a defendant may become what is commonly known 
as a contributory infringer. The term is a misnomer. If the 
circumstances are such that it is proved the party connives with 
another to defraud the patentee he becomes an infringer—but 
to be an infringer ht* must be a party to inducing another to 
break a contract or inducing him to infringe a patent. The law 
on the subject is very fully discussed by the lato Rurbidge, J., in 
the case of Copeland Chatter son Co. v. Hatton, 10 Can. Ex. 224. 
This case was taken to the Supreme Court of Canada, and tin 
judgment of the Exchequer Court was affirmed. The question 
there discussed was the right of a patentee to enter into a bargain 
for the use of a patented article. The point of contributory 
infringement does not seem to have been discussed, but evidently 
the views of the learned judge were sustained.

In the case before me there is no pretence whatever of any 
dealings on the part of the defendants similar to the dealings in 
the Copeland Chattrrson case, referred to. I find no law under 
the Trademark Acts which refers to contributory infringement.

It has to be borne in mind that the case before me is not 
brought for infringement of a patent. Some point is made that 
some of the tanks which were brought to the defendant or filled 
by the defendant, had the word “patented” on them. No doubt 
these were American tanks, and probably very rightly had this 
stamp upon them. It is of no consequence, and has no bearing 
as far as I can see on the case before me.

In the Ontario Courts, the case of Prest-o-Lite Co. v. London 
Engine Supplies Co., 10 O.W.N. 454, came up before Falcon- 
bridge, C.J. This case was taken to the Court of Appeal. On 
the appeal the reasons of the Appellate Division are set out in 
11 O.W.N. 225 (Dec. 22, 1916). As far as the reasons would
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shew this case rested to a very great extent on passing off. The 
contention was that there was unfair competition. I have looked 
at the pleadings in this case, and the claim of the plaintiff was 
not confined to passing off hut the plaintiffs in that action also 
relied upon the infringements of their trademark “Prest-o-Lite.”

I am unable to bring my mind to a conclusion, that what the 
defendants have done, having regard to the circumstances as 
detailed in the evidence, amounts to an infringement of the 
plaintiffs' trademark. One or two trifling instances have occurred 
in which the defendants may have sold the tank filled by them 
without obliterating the name. There is considerable doubt 
alnnit this. In any event the amount is trifling.

No claim has l>een pressed that the tanks have not Ih*cii sold 
out and out. Any notice such as set out in the defence is a notice 
under the American patents not in force in Canada.

It was argued by Mr. Sinclair that the word “Prest-o-Lite" 
is not the subject matter of a trademark, but that it l>ecame the 
generic name of the article sold. I cannot agree with this con
tention. The trademark was adopted for use by a company 
other than the company which had the patents under which tin- 
tanks and the compound in question were manufactured. It 
was the trademark first used by a company with another name, 
this company subsequently changing its corjmratc name into 
the name of the Prest-o-Lite Company. It is open to argument 
that the name may not be susceptible of a valid trademark under 
the principles laid down in the case of K irate in v. Cohen, 39 Can. 
8.C.K. 280. My own personal view is that it is a valid trade
mark and not governed by the principles decided in the Kirstein 
case. It is, however, unnecessary to follow up this line of thought, 
jus after the l>cst consideration I can give to the case I am of the 
opinion that the plaintiffs are not entitled to succeed for the 
reasons I have given.

The action is dismissed with costs.
Chrysler, K.C., for appellants; R. V. Sinclair, K.C., for 

respondents.
Fitzpatrick, C.J. (dissenting) :—The case is unusual in that 

the tanks in respect of which the claim for infringement of trade
mark is brought, are not only things of intrinsic value, but of 
themselves of far more value than their contents, whilst most,
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___* at any rate. of tin* decisions in similar cases deal with vessels or
s. ('. containers of little or no value in themselves, such as aerated

Peest-o- water Lotties with the trademark of the maker of the water 
ki™ (‘inhossed or blown in the glass. The difference does not, however.

v. affect the principles on which the case turns.
T/as* S Two classes of cases arise. One is that in which the individual 

Y owm‘r the tank takes it to he refilled. This he has a perfect 
right to do and the respondents putting their label over the trade- 

in zpatork.c.j. mar|t are in refilling it. No one can l>e deceived here
and the respondents cannot be said to he using the trademark 
in disposing of their goods. The other class comprises the trans
actions in which the respondents purchase the tanks and refill 
and sell, or give them in exchange for empty tanks for a consid
eration. which is the same thing, the empty tank being only pari 
of the consideration given; and also those in which they refill 
tanks for owners of garages who dispose of them in a similar way 
to those making use of their establishments. The cases in this 
latter class constitute, I think, an infringement of the trademark.

It is well established that regard must be had to the possibility 
of the ultimate purchaser being deceived, and such deception will 
be restrained even though the original purchaser is not deceived.

No man is entitled to represent his goods us being the goods of another 
man. and no man is permitted to use any mark, sign or symbol, device nr 
other means, whereby, without making a direct false representation himself 
to a purchaser,who purchases from him. he enables such purchaser to iell » 
lie or to make a false representation to somebody else who is the ultimate 
customer.
Per James, L.J., in Singer Manujacturing Co. v. Loog, 18 Ch. I). 
395, at 412; adopted by Lord Macnaghten in Reddaway v. 
Banham, [ 189(1] A.C. 199.

If a man does that, the natural consequence of which (although it docs 
not deceive the fierson with whom he deals, and is therefore no misrepresen
tation to him) is to enable that other person to deceive and pass oflf his goods 
as somebody else’s, for that he is answerable.

Per Cotton, L.J., in Singer MJg. Co. v. Loog, 18 (Mi. I ). 395, at 422.
It is clear that when the respondents sell the tanks, which 

they have purchased, and refilled to keejiers of garages or others, 
particularly dealers, of course, or fill them for such persons they 
put it out of their own power to answer for the ultimate purchaser 
not being deceived as to the goods he is purchasing bearing the 
appellants' trademark.



38 D.L.R.I Dominion Law Reports. 38:»

In this connection it is insufficient that the resjKunleuts place 
their own label over the trademark. It was held by North. 
in Allan v. Richard.s, 26 Sol. J. 658, that :

If the defendant chose to buy second luuid bottles bearing a tradename 
and fill them with the same li<|uid as the owner of the name was in the habit 
of filling them with, the defendant was not in a position to resist an injunction 
if applied for. The affixing of the defendant's own label did not affect tin- 
question, for the label might get removed in a variety of likely ways, for 
instance, if the bottles were plunged in ice. If the label under such circum
stances were to come off. there would be nothing to prevent the public from 
believing they were purchasing in the bottles stamped with the plaintiff's 
name ginger lieer manufactured by the plaintiff. The injunction must 
therefore be granted.

CAN.
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Fitzpatrick,C.J.

But even if the putting on of the respondents' label were to 
be considered sufficient in the case of a sale to an individual, it 
affords no guarantee whatever in the case of dealings with dealers 
who might well systematically remove the labels before selling 
the tanks to the ultimate purchasers.

In my opinion, however, the practice of buying up the ap
pellants' tanks and refilling them for sale is unfair to them in 
any cast1. Let us suppose that the tanks were refilled with an 
inferior quality of gas; that I dare say is not the case in the present 
instance, but it might well be so in others; it would be very in
jurious to the reputation of the appellants' tanks, that a number 
of them should be about filled with a gas that could not be relied 
on; the cannot he supposed to know the explanation of
the difference between the tanks as originally filled, and those 
same tanks still bearing the trademark but refilled either im
properly or with an inferior gas by some other firm.

In the judgment appealed from it is said that 
flic eases in which the purchasers from the Prest-o-lite Company in the Vnited 
States take their tanks to the defendants to be refilled comprise the larger 
number of what the plaintiffs (appellants) contend are infringements of their 
trademark.

If this is not meant to include dealers there is a dispute as to 
the facts, because the appellants in their factum say, 
according to the evidence the greater number of transactions are between the 
respondent company and the dealers.

It is unnecessary, however, to go into the evidence on this 
point as the case should, in my opinion, go back to the Exchequer 
Court for re-consideration and determination upon the principle 
above indicated.

Davies, ,).:—For the reasons given by ('assets, J., in the

8
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Exchequer ('ourt 1 am of opinion that this appeal should be dis
missed with costs.

Idington, J.:—The appellant complains that its trademark 
duly registered, and engraved upon tanks which it has sold 
without restriction as to their future use, has been infringed by 
the respondent refilling same for the respective owners thereof 
with its acetylene, and charging therefor, or by exchanging the 
like tanks (which it had duly acquired) after filling same with 
acetylene for others brought to it empty.

Stress is laid in argument upon the fact that the tanks in 
question bore the engraving of appellant’s trademark although 
that was carefully covered over by something intended to hide it 
which had an inscription thereon declaring the fact of the refill
ing having been affected with acetone and acetylene of the re
spondent’s manufacture.

Is it conceivable that any one would attempt the maintenance 
of such an action if, for example, alcohol or buttermilk had been 
used instead of gas for refilling such a tank merely as a conven
ient vessel for carrying such or the like materials upon sale thereof?

I suggest such an improbable contention merely to illustrate 
and make clear the issue raised.

The nature of the offence against both law and honest dealing 
has to be considered in applying the Trademark and Designs 
Act, which was enacted to furnish those concerned with a more 
efficient remedy against transgressors in that regard, than had 
been obtainable at common law or in equity.

The action rests upon s. 19 of the Act. which is as follows:—
19. An action or suit may be maintained by any proprietor of a trade

mark against any person who uses the registered trademark of such proprietor 
or any fraudulent imitation thereof, or who sells any article bearing such 
trademark, or any imitation thereof, or contained in any package of such 
proprietor or pur|>orting to be his, contrary to the provisions of this Act.

It seems to me impossible to hold, under the facts in evidence, 
and in face of the express declaration inscribed on the lalxd used 
in such transaction by respondents, which could not escape a 
purchaser’s notice, that there was any use by it of appellants’ 
trademark. It is not pretended there was “any fraudulent 
imitation thereof.”

It is conceivable that if the label had been shewn to be of a 
kind easily removed by accident or design, and the transactions
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were of such goods for the purpose of resale, then the ease might 
have been brought within the prineiple enunciated by Lord West- 
bury in Edelaten v. Edelslen, 1 DeCl. J. A: S. 18"), at 199.

There are many ways in which to my mind, by subterfuges 
such as are not supported herein by evidence or pretended in 
argument to exist, that the respondents might have executed the 
like transactions to those in question herein in such ways and 
manners as to offend against the Act. We need not speculate 
regarding these possibilities but simply say on the particular 
facts presented herein and arguments presented, that there has 
l>een no offence1 against the provisions of the Act of such a kind 
as to supiM>rt this action, and therefore1 the api>eal should In- 
dismissed with costs.

Duff, J. (dissenting):—1 think this ap]>eal should U- allowed. 
There was, 1 think, by the respondent a “use” of the trade-murk 
and I think it cannot he denied that the cylinders Lore the» trade
mark within the meaning of the statute.

The key to the solution of the question presented seems to he 
this: The fact that the cylinders handed out by 1 he respondent 
company in exchange for others were complete Prest-o-Lite cylin
ders exchangeable at the Prest-o-Lite agencies and capable of 
identification as such, can by no means be regarded as a negligible 
circumstance in this trailing, that the rescindent company 
carries on. One must ask one's self the question: Would the cus
tomers of the resixindent company accept cylinders which, being 
minus the trademark, would not lx* exchangeable at the Prest-o- 
Lite Cos', agencies? To ask that question is to answer it. The 
trademark is not obliterated, it is not intended to lx* obliterated: 
the device resorted to deceives nolxxly, is intended to deceive 
nolxxly, and would defeat its purpose if it deceived anybody. 
The cylinder bears the trademark, is known to bear the trade
mark and has its value largely because it bears the trademark, 
and the trademark is used in that sense and is, I think, within 
the meaning of the statute. The appellant company is entitled 
to succeed.

Anglin, J.:—After consideration of the numerous cases 
cited at bar, 1 am, with respect, of the opinion that the judgment 
in appeal is right and should lie upheld. There is direct and 
irreconcilable conflict between United States authorities, such as
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Prcst-o-Litc Co. v. Heiden, 219 Fed. R. 845, and Searchlight (ms 

Co. v. Prest-o-Lite Co., 215 Fed. R. 992, and such Fnglish eases as 
11 'rich v. Knott, 4 K. <k J. 747.

The defendants completely covered the plaintiffs' trade
mark on each tank filled by them with an adhesive label, which 
stated in conspicuous characters that the tank had been refilled 
by them. This label was so securely fastened to the metal case 
with shellac that it was not removable by water, and could only 
Im* taken off delilierately by scraping with a knife, or other in
strument ; Harrctt v. Comm, 74 L.T. Jour. 388. The defendants did 
all that they could reasonably be expected to do, to prevent any 
use of the trademark prejudicial to the plaintiffs. The tank- 
when they left their hands could have deceived nobody. They 
cannot be held responsible for any fraudulent removal of labels, 
so carefully designed and attached, by persons subsequently 
handling the tanks. There is no evidence of any such removal 
in the record. The cast1 at bar is clearly distinguishable from Hose 
v. Loftus, 47 L.J.Ch.57ti,and Thwaitcs v. XfcEviltg, [1904] 1 Ir. |{. 
310, where the embossed names of the plaintiffs were not covered 
by the labels pasted on the necks of the bottles, which were, 
moreover, easily removable. The bottles as sent out by the de
fendants in those cases might readily be sold as containing the 
plaintiffs’ goods. I agree with the views expressed by Hopley, J. 
in United Tobacco Cos. v. Crook, 25 Cape G.H.S.C. 343, cited 
bv counsel for the respondent. Appeal dismissed.

PRENTICE v. MERRICK.
Unlish Columbia Court of Appeal, Macdonald, C.J.A., and (Jaildur and 

MrPhiUii», JJ.A. November 6, 1917.

Principal and agent (§ III—30)—Commissions on sales.
Employing an agent to sell and naming a price, but not limiting 

the sale to that price, constitutes a general employment, and if a sali
fie made to a purchaser intnxluced Dy such agent the latter will In- 
entitled to a commission, though the sale price be less than that first 
named.

[Bridgman v. //ephurn, 42 Can. 8.C.R. 22S, distinguished.]

Appeal by plaintiff from judgment of Macdonald, J.
E. P. Davis, K.C., for appellant.
C. W. Craig, for respondent.
Macdonald, C.J.A.:—The judge finds that plaintiff was 

in fact employed by defendants to obtain a purchaser for their
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mineral claims, and that if he earned a commission it would be 
at the rate of 10% on the price obtained. He further held that 
the plaintiff's activity as such agent was the effective cause of 
the sale which defendants made to Lighthall. He dismissed the 
action, however, because* he felt himself bound to do so by the 
decision of the Full Court in Bridgman v. Hepburn, Id I3.C.1L 
389, affirmed by the Supreme Court of Canada (1908), 42 Can. 
SX ML 228.

In Toulmin v. Millar, 12 App. Cas. 740. 58 L.T. 90, Lord 
Watson stated the principles applicable to cases of this character.

There is no doubt that the asking price was $150,(NX). As to 
whether or not that was to be a hard and fast price, the obtaining 
of which from a purchaser was intended by the parties to be a 
condition of the agent’s right to the commission, is an inference to 
he drawn from the facts of the case. It is an inference of fact.

The property to be offered for sale was a mere prospect, which 
the defendant Merrick, who acted for his co-defendants with full 
authority from them, as the judge has found, was eager to sell. 
He sought out the plaintiff and agreed at first to pay him a com
mission of 20r^ of the sale price -double the usual commission 
if a purchaser could be obtained. He mentioned the price of 
$150,000. There was no other discussion at that time about the 
price. In the nature of things there could be no accurate or even 
approximate value placed upon such a highly speculative thing as 

an undeveloped group of mineral claims in a new locality. Neces
sarily, as it seems to me, tin* price would ultimately be arrived at 
by mutual concessions by vendors and purchasers.

The natural, and 1 think the usual thing, in such transactions, 
is to name some price, often an exorbitant one, as the* basis of 
negotiations with a prospective purchaser, and in the circum
stances of this case I think the inference may fairly lx- drawn that 
this was the case here. In other words, I infer that the employment 
was a general one in the sense meant by Lord Watson in the above 
citation, and not a limited employment, with plaintiff's com
mission dependent on the obtaining of the exact price named. 
It was clearly not intended that the sale should be for cash; 
there were terms which were undetermined, and hence it was the 
plaintiff’s part to bring together defendants and a person ready 
and willing to agree to the ultimate price ami terms agreed upon.
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Now the judge found the employment to be general in one 
sense. It was not confined to obtaining a particular purchaser, 
plaintiff's Denver friend, but I cannot see that he has at all deter
mined the nature of the employment in the sense referred to by 
Ix>rd Watson. He appears not to have had his mind directed to 
that question, and this accounts I think for the error into which 
I think he has fallen. The decision in Bridgman v. Hepburn, 
su/nra, was primarily one of fact. This is plain from the nature of 
the case and also what is said in the case itself. Being a decision 
on a question of fact, it is of very little assistance in a case where 
the facts are appreciably different. If there ever was a doubt 
about the correctness of the rule laid down by Ixml Watson it has 
been effectively removed by the judgment of the Privy Council 
in Burchell v. (lourie, [1910] A.C. 614.

It is necessary to say a word about the agreement of sale. It 
is referred to as a “bond"—this is a common term in mining 
communities. What it means is exemplified by the document 
itself.

Merrick in his evidence uses the word “bond" as synonymous 
with agreement of sale. Now, in this form of agreement, the pur
chaser has the option of withdrawing from the purchase at any 
time without penalty other than that provided in the agreement 
itself.

The plaintiff therefore is entitled only to 10% of the moneys 
already paid by the purchaser pursuant to the “bond," and to 
a declaration of right to the like percentage out of all payments 
(if any) which shall be made in future.

There should be judgment accordingly, with costs here and 
below.

Galliheh, J.A.:—I agree in the findings of fact of the trial 
judge.

On the law the trial judge considered himself bound by tIn
decision of the Full Court in Bridgman v. Hepburn, 13 B.C.R. 389. 
affirmed in the Supreme Court of Canada, 42 Can. 8.C.K. 228.

The judgment of the Full Court (Morrison, J., dissenting), 
evidently proceeded on the ground that the contract was a special 
one, viz., to find a purchaser at a fixed sum.

That view was also taken by this court in the cast1 of Holmes 
v. Lee Ho, 16 B.C.R. 66, and Bridgman v. Hepburn, supra, fol
lowed.
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I think, however, that the evidence in this raw* fully justifies 
us in concluding that the employment was a general one and 
distinguishes it from the eases I have just mentioned.

In this view Toulmin v. Millar, 12 App. Cas. 746, applies. See 
also Burchell v. (loterie, [1910] A.C. 014.

1 would allow the appeal with costs. The commission to he 
10% payable on the sum already paid and upon any future pay
ments us they are paid.

MvPiiilliph, J.A.:—This is an appeal from the judgment of 
Macdonald, J., dismissing an action for commission upon the sale 
of mineral claims, the plaintiff being a broker. The evidence is 
somewhat voluminous. It would appear that the price at first 
fixed by the vendees was $150.000, but a sale was made at $125.000. 
At the time of the bringing of the action $5,000 had been received 
by the vendees, lw*ing the first payment under the agreement for 
sale. The trial of the action took place on tin* 15th and 14th of 
November, 1916. The second payment called for under the agree
ment for sale was to become due and payable on June 25. 1917, 
to Im- in amount $10,(MM). The plaintiff's claim was for S92,5(K). 
being 10% on the sale price at $125,000—or,in the alternative. 10f , 
of all moneys paid on account of the purchase price, and a declara
tion therefor, and a claim upon the quantum meruit for work 
done.

The trial judge accepted the evidence of the plaintiff as against 
the evidence of the defence, and found all essential facts to en
title the plaintiff to succeed, save one; and that would appear to 
I**, that, in his opinion, the plaintiff did not make out a case foi- 
commission when the sale was made at the reduced price, />., 
$125,000, not $150,(MM). With great resjM'ct to the judge, I am 
entirely unable to accept that view. 1 think the case for the plain
tiff was amply made out and, upon the trial judge's own findings, 
warranted judgment going for the plaintiff. It is evident that 
the trial judge was influenced to arrive at the decision he did. 
in fact, felt that he was constrained to do so ujion his reading of 
the case of Bridgman v. Heitburn, 13 B.C.R. 589. affirmed in 
42 Can. 8.C.R. 228. With deference, I do not consider that that 
case is at all decisive of tin# present case. Upon a close study of 
the judgment of the Chief Justice of British Columbia (Hunter, 
C.J.B.C.), in Bridgman v. Hepburn, supra, I think it is clear that

B. C.
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Pbbntick 
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Mcl’liillii*, J A.
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it cannot be deduced therefrom, that where a price is fixed, it i- 
of necessity, that the lower price, at which the sale was made, 
should l>e a matter of agreement with the broker beforehand or 
that the agreement should be at large—i.e., a commission at 
whatever price the sale was made. At p.392,the Chief Justice said :

It is in all rases a question of intention, and 1 quite concede that tla-n 
might well he a case in which the court could see from the circumstance.- 
surrounding the negotiations that it was the real intention of the parties that 
the agent should receive a commission, whatever the amount realized miglu 
lx*. and that the price given the agent was only a working basis, in other words, 
that the agreement was to pay in the event of sale, and not in the event of 
sale at ft speeifiisl price.

Now upon the question of “the real intention of the parties. 
In the present case, as each case must be decided upon its particu
lar facts, the evidence, in my opinion, is overwhelming that the 
sale was through the agency of the plaintiff, and unquestionably 
it was a general employment (Toultnin v. Millar, 12 App. Vas. 
740, 58 L.T. 90, Lord Watson, at p. 97), the properties for sale 
were mineral claims. It is a matter of common knowledge in this 
country that the values placed thereon must be speculative 
especially in the present case. They were not developed mines am I 
it was a patent fact known to all the parties that any sale effected 
would only be after prolonged negotiations. Would it accord with 
natural justice that, in a case such as this before us, the broker 
should have his action dismissed out of court l>ecause of the sole 
fact that the sale was made at 8125,000 and not at $150,000? It 
it is only necessary to state the proposition to see its utter falla
ciousness. That is not, in my opinion, the law, and 1 speak with 
great respect for those who hold the contrary view. Here we have 
a sale, the direct consequence of the agency of the plaintiff, the 
direct result of his intervention and introduction of the purchaser 
to the vendors. This was not a case of casual and remote conse
quences of the action of the plaintiff, nor was it a sale resulting 
from the agency, substantially differing from the employment. It 
was, in all respects, the culmination of what was within the ambit 
of the employment. That completion was at a lower figure was 
not destructive of the still subsisting agency, which was a general 
employment ; there was no revocation of the employment previous 
to sale, and remuneration may even be payable where that has 
taken place, if the transactions are, in their effect, part of the trans
action in which the agent was employed. (See Tribe v. Taylor
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(1870), 1 C.P.D. 505; (lilt son v. ('rick ( 1802), I H. & ( 142; Curtis
v. Nixon (1871), 24 L.T. 700; Mansell v. Clements ( 1874), L.R. 9 
C.P. 139; (ireen v. Jtorf/Wf (1803). 14 (ML (N.S.) 081. 143 K.R. 
013; Wilkinson v. Martin ( 1837). 8 ( ’. & P. 1 ; Hinton v. Hughes 
(1885), 1 T.L.R. 207; Harnett v. Isaacson (1888). 1 T.L.R. 045; 
Mflf v. Amolli I 1897), 1 1 T.L.R. 98.)

The facts of the prirent ease are <|uitc within the language 
of Lord Watson in Toulmin v. Millar, 12 App. ( ’as. 740. 58 L.T. 
N.S. 90. At p. 97 he said:—

When a proprietor, with a view of selling his estate, goes to an agent ami 
requests him to find a purchaser, naming at the same time the sum which lie 
is willing to accept, that will constitute a general employment ; and should the 
estate he eventually sold to a purchaser introduced by the agent. the latter 
will lx* entitled to his commission, although the price paid should be less than 
the sum named at the time the employment was given. The mention of a 
specific sum prevents the agent from selling for a lower price without the con
sent of his employer; but it is given merely as a basis of future negotiations, 
leaving the actual price to be settled in the course of these negotiations.

A significant fact is to lx* found in the evidence of Herbert 
Beech, one of the defendants, at the time the price was reduced 
from $150,000 to $125,000, which well indicates that it was feared 
that a commission would be claimable and the understanding was 
that as between the defendants anti Light hall, the purchaser, 

, Lighthall, was to pay the commission. The examination evidence 
reads in part as follows:—

(j. And what was the price you put up to him? V Slot).000 (j And 
in the negotiations you subsequently reduced that to 125. did you? V Well, 
that was not done then, no. our price (J. Oh. the option was given to him at 
150? A. Our price was $150.000. yes. (j. And the option was given to him at 
that time? A. The option was not given to him at that time; the option was 
given to him at 8125,000. Q. And when did that occur? A. Mr. bight hall 
for u 15 days'option, (j. Yea? A. At $150,000. (j. Yes? A. And after
wards, we gave an extension of that option for another 15 days. (j. At the 
same price? A. No, the second time when he came up he asked us if we 
would reduce the price; and after discussing the thing we said well, we would 
reduce the price with the understanding that no commission was to be paid 
to anyone; and Lighthall wanted the commission to be paid to Van Wvek; 
and we said, no, we would not stand for any commission at all, we would 
reduce the price on the one understanding that no commission was to be paid to 
anyone, (j. Or in the event of any commission coming up, that Mr. Lighthall 
was to pay it. Was there such an arrangement as that? A. Well, we didn't 
care what he did. (j. I know, but as between you, do you say he could not 
claim commission against you? A. Yes. if there was any commission he 
would pay it. (J. That is, as between you and Lighthall? A. Yes.

In Wilkinson v. Martin, supra (Tintlal, L.J.C.), the hendiiote 
reads as follows :

H. ('.
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McPhillii», J.A.

...i1, vp'it
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To enable ii broker to recover a commission on the sale of a ship, the 
mere fact of his having introduced the purchaser to the seller will not be 
sufficient; but if it appears that such introduction was the foundation on 
which the negotiation proceeded, the parties cannot afterwards, by agreement 
between themselves, withdraw the matter from tin; broker's hands and deprive 
him of his commission. The broker will In* entitled to his commission ii he 
was, up to a certain time, the agent or middleman between tin- parties, al
though the contract he afterwards completed without his instrumentality or 
interference.

Upon this statement of the law, and applying it to the facts 
of the present case, there is clear liability to the plaintiff. Upon 
the facts of the present case, Burchell v. Garnie, [1910] A.C. 014. 
in my opinion is u controlling decision and fully warrants tin 
reversal of the judgment under appeal—-the head note reads as 
follows:

In an action by the appellant to recover an agreed commission on tin 
proceeds of a sale of mining property by the respondent company, the latter 
contended that he was not the efficient cause of the particular sale effected

Held, that as the appellant had brought the company into relation with 
the actual purchaser, lie was entitled to recover, although the company had 
sold behind his back on terms which he advised them not to accept.

In Waller v. Fraser's Trustees, [1910] S.C. 222, Lord Dundtts 
said, at p. 229:

Shortly put. I think the test is whether or not tin' ultimate sale of liai 
funning was brought about, or materially contributed to. by actings of 
the pursuers as authorized agents of the defender. Actual introduction oi 
the purchaser to the seller is not a necessary element in a case of this sort : ii 
is enough if the agents introduce tIn* purchaser to the estate, and by their 
efforts contribute in a substantial degree to the sale. A careful consideration 
of th<‘ evidence leads me to hold that the pursuers have sufficiently complied 
with the test indicated...................

It was through the pursuers that Mr. «Scott .first really got into touch with 
this estate, ami got full information and particulars about it: and that I hex 
did not effect an actual i ntrod net ion bet ween him and the defender was only 
due to the facts that Mr. «Scott did not permit them to disclose his name in any 
way. and that he did not choose, at the pursuers' invitation, to submit an 
offer. It seems to me that the facts of this case bring it well within the region 
in which property agents have been found entitled to a commission upon n 
resulting sale. I think the fair inference to lx* drawn by the Court, viewing 
the matter as a jury, from the evidence, is that the pursuers' exertions, as 
duly authorized agents in the matter for the defender, did to a sufficient c\ 
tent contribute to the ultimate purchase of the estate by Mr. «Scott.

In Nightingale v. Faisons, (1914] 2 K.R. 021, Lord Reading. 
(\.L, at pp. 023 024, said:—

The mandate which Terry received from the defendant was to let the 
house at a rent of £120 a year or to sell it for £2.*>00. That, however, docs 
not mean that no commission at all would be payable if the house were let 
or sold through the agency of Terry for a lower sum.
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t Also see Lee v. O'Orien, 15 BA Ml. 320. > B c
1 am, therefore, of the opinion that the plaintiff was entitled ('. A

to judgment and that the trial judge was wrong in dismissing the pHKX11(.F
action. The appeal should be allowed. :

Mekhivk

REX v. MURRAY AND MAHONEY. ALTA
All nr (a Supreme Court, Appellate Division, Harvey, C.J., Stuart, Heck and < , 

\\,dsh,JJ. Maui, 1917.

1. Appeal (§ VII J 3—113)—Ckiminal cask—Separating evidence on-
joint trial—Non-direction.

Non-direction may in some cases amount to misdirection of the jury 
although no objection was taken to the charge, and such non-direction 
constitutes a ground for a new trial if it appears that it o|>erated to the 
prejudice of the accused and may have affected the verdict against him#

[/?. v. lilythe, 15 Can. Cr. Cas. 224, It* O.L.U. 386, and Alien v. The 
King, 18 Can. Cr. Cas. 1, 44 Can. N.C.K. 331, applied; Khcrts v. The 
King, 20 Can. Cr. Cas. 273, 7 D.L.R. 550, 47 Can. S.C.K. 1, dis
tinguished.]

2. Trial (§ III E—260)—Criminal case—Joint trial—Proving ad
missions made by one—Duty to instruct the jury.

Where two persons are being jointly tried, and particularly where an 
order for a separate trial has been refused, and proof is offered of state
ments made by one of the accused not in the presence of the other and 
not admissible ns against the latter, but. likely to be. considered by the 
jury as evidence against both unless a proper direction is given to them, 
it is error in law for the trial Judge to omit to give an instruction to the 
jury that the statement so sworn to have been made by the one accused 
is evidence only against him and not against his co-defendant.

( ase stated by the trial Judge in pursuance of an order of the statvnwn* 
Division granting leave to appeal on certain grounds 

upon which the trial Judge had refused to reserve a case. See 
It. v. Murray and Mahoney (No. J), 25 Can. Cr. Cas. 214, 9 A.L.H.
319, 28 D.L.R. 372, and It. v. Murray and Mahoney (No. 2), 33 
D.L.R. 702, 27 Can. Cr. Cas. 247. The conviction was for 
robbery with violence.

J. McKinley Cameron, for the accused. 
James Short, K.C., for the Crown.

Hakvey, C. J.:—The two prisoners were tried together before Ham-.v.c ; 
my brother Ilyndman with a jury on a charge of robbery with 
violence and convicted.

An application to reserve several questions was refused by the 
trial Judge. Some of the questions related to the alleged failure

9277



Dominion Law Hki-omts. I38D.L.R39i>

ALTA. on tliv part of the trial Judge to call the jury's attention to tin
> (\ fact that conduct and words of one prisoner were evidence against
j{KX him only. An apjieal was taken, but the evidence taken on tin

Mchhxy wa>,i not before the Court on the hearing of the appeal, and
and it could not therefore say what the effect of such failure might

M 'HUNM have been, and it directed a case to be reserved on this point and
Harvey,c.j. ^e evidence submitted. R. v. Murray (No. 2) 27, Can. Cr. ( as.

247, 33 D.L.H. 702. This has now been done and tin- 
reserved case argued before us on the evidence.

There are four questions reserved, but they are all in effect 
included in one of them, which is as follows:—

“Did I sufficiently instruct the jury as to their duty in weigh
ing and applying the different parts of the evidence against tin- 
prisoners separately, or may the jury have been confused or misled 
by my directions or non-directions?”

Vnder our procedure it is only questions of law which can be 
reserved and dealt with by an appellate Court. The question 
as reserved therefore can be dealt with only as a question of law, 
and it is necessary therefore to consider to what extent non- 
direction is a matter of law.

In Joseph Stoddart's case (1909), 2 Cr. App. lb 217, at pages 
245-240, Alverstone, L.C.J., says:—

“Probably no summing up . . . would fail to be open
to some objection. To quote Ixird Esher’s words in Abratb v. 
North Eastern Railway Company (1883), 11 A.C. 247: “It is no 
misdirection not to tell the jury everything which might have 
been told. Again, there is no misdirection unless the Judge ha> 
told them something wrong, or unless what he has told them 
would make wrrong that wrhich he lias left them to understand. 
Non-direction merely is not misdirection, and those who allege mis
direction must show that something wrong was said or that some
thing was said which would make w rong that which was left to be 
understood. Every summing up must be regarded in the light ol 
the conduct of the trial and the questions wdiich have lieen raised 
by the counsel for the prosecution and for the defence respect ively."

In Nina Vassilera’s case (1911), 6 Cr. App. lb at 231. the 
same eminent Judge reaffirmed this view.

It is to be observed that under the English ( riminal Appeal 
Act the Court of Appeal has a much wider jurisdiction than is
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conferred by our Criminal Code, and the actual decisions therefore 
cannot serve as precedents except when limited to questions of 
law.

It is provided that “the Court . . . sliall allow the apfieal 
if they think that the verdict of the jury should In* set aside on 
the ground that it is unreasonable or cannot be supported having 
regard to the evidence, or that the judgment of the Court l>efore 
whom the appellant was convicted should be set aside on the 
ground of a wrong decision of any question of law or that on any 
ground there was a miscarriage of justice.” There is a provision 
that the appeal shall not be allowed though the ground taken 
may be good if the Court consider that no substantial miscarriage 
lias actually occurred. This proviso seems to be to much the 
same effect as ours the words of which are “some substantial 
wrong or miscarriage.”

The result is that while in this jurisdiction the conviction can 
he set aside only when there has been a miscarriage of justice 
by reason of a wrong decision of law, in England it may lx» set 
aside if there has l>een a miscarriage due to that or any other 
reason.

In the case of It. v. Cohen and Bateman (1909), 2 Cr. App. K. 
197. in delivering the judgment of the Court, Channell, J.. said:—

“A mistake of the Judge as to fact or an omission to refer to 
some point in favor of the prisoner is not a wrong decision of a 
point of law but merely comes within the very wide words ‘any 
other ground,' so that the appeal should be allowed according as 
there is or is not a ‘miscarriage of justice.' There is such a mis
carriage of justice not only where the Court comes to the con
clusion that the verdict of guilty was wrong but also when it is 
of opinion that the mistake of fact or omission on the part of the 
Judge may reasonably be considered to have brought about the 
verdict, and when on the whole facts and with a correct direction 
the jury might fairly and reasonably have fourni the appellant 
not guilty.”

In William Sayer's case (1910), 4 Cr. App. 1L, at 43. the Lord 
Chief Justice said: “The summing up was insufficient and un
satisfactory, but there was no actual misdirection." and the 
at>t>eal was dismissed.

In the case of Robert Bradshaw and others (1910). 4 Cr. App.
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R. 280, the defence to n charge of unlawful wounding was one of 
self defence, but in summing up the trial Judge did not refer to it. 
Alverstone, L.C.J., in delivering judgment at page 284 after quot
ing Ixird Esher again as in Stoddart's case (supra) said: “In our 
judgment the omission of the chairman to call attention in terni.' 
to the particular case set up here for the defence did not amount 
to misdirection.” He also concluded from the facts tliat then 
had l>een no miscarriage of justice, and the appeals were dis
missed.

In Hex v. Nicholls (1008), 25 T.L.R. 65, no mention was made 
in the summing up of the defence, but Channell, J., in delivering 
judgment said: “To allow the appeal they would have to go to 
the length of saying that if the attention of the jury had been 
directed to this defence by the learned Judge the result of the 
trial would have been different, and also that it ought to have 
been different.”

It appears therefore that non-direction is not a matter of law 
unless it amounts to misdirection by reason of “something being 
said which would make wrong what was left to be understood, 
(in the words of Lord Esher).

It is necessary then to consider the evidence as affecting the 
prisoners individually to see whether it could have that effect in 
the present case.

Tlie only evidence to which the objection could apply is that 
of the witness Bolt. He stated that before the robbery when both 
of the prisoners were together in his presence one of them said 
that they were going to commit the robbery. After the robbery 
was committed he had a conversation with each separately in 
which each made statements which the jury might, indeed almost 
necessarily would, consider equivalent to an admission of guilt

The trial Judge did not call the attention of the jury in express 
terms to the fact tliat these subsequent statements and the con
duct of each prisoner should be considered as evidence against 
him only, neither did he say in express terms that the jury might 
convict one and acquit the other, but he did more tlian once, as 
the extracts from his charge quoted on pp. 711-12 of the report in 
33 D.L.R. show, point out that the jury must be satisfit1'I 
of the guilt of both or either before convicting.

The trial was a protracted one, lasting three days, the case



38 D.L.R. | Dominion Law Repohtk

not going to the jury until after 7 p.m. of the third day. Exliaustive *LTA. 
addresses were delivered by both counsel as appears by the open- s. ('. 
ing remarks of the trial Judge in his address to the jury. After the |tKX 
jury had retired, prisoners’ counsel asked that the jury be further J
charged on one question, and this request was complied with. \m>
No objection however was taken to any insufficiency in the Muiuxkv 
direction on the point now under consideration. H“rv«‘> •rj

In Abbott’s Criminal Trial Brief, p. 612, it is stated:—
“It is a very general rule of practice in criminal and civil 

causes alike as to submitting to the jury a particular point to 
particularizing or making more definite the points submitted 
that partial non-direction or omission to charge as to a particular 
issue or mere generalization, indefiniteness, ambiguousness, and 
the like do not themselves constitute reversible error in the 
absence of a specific request for more specific and comprehensive 
instructions”

And in Hughes on Instructions to Juries, par. 112, it is said:
“Testimony which is competent against one or more of several 

defendants jointly tried on a criminal charge should l>o limited 
to him against whom it is competent by proper instructions. 
Accordingly evidence of any declarations or statements made by 
one of two or more persons jointly tried which is competent only 
against him who made the same should lie limited to him by 
instructions and to refuse such instructions is error.”

These are both American texts, but I take it that wliat wrould 
not lie good ground of appeal in a criminal case in the United 
States would not be so here, and one of the text writers expressly 
and the other impliedly states that the error which is a ground 
of appeal is not in the non-direction but in the refusal to give the 
direction asked. There seems much common-sense in this view 
also. A Judge cannot keep everything in his mind which he would 
like to say to a jury so as to be able to express it in a cliarge, 
especially if the cose is at all protracted. The prisoner has counsel 
present to see that his interests are safe-guarded, and if the Judge 
inadvertently omits something which in the interest of the prisoner 
should be put before the jury it seems reasonable that counsel 
should ask that this be done at the proper time. The fact tliat 
counsel did not make any request in the present case no doubt 
means nothing more than tliat it did not occur to him at the time
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tliat any injustice had been done his clients by what was said or 
omitted.

If counsel had asked to have further directions, which would 
l>e proper, and as to which there might be any question of the 
jury's ignorance, it would no doubt be an erroneous ruling in law 
for the trial Judge to refuse the direction, and would be error 
within our section as it would be according to the text writers 
quoted. 1 am of course confining myself to omissions in direc
tions, not to actual misdirection or misleading of a jury.

I can find nothing in the charge which could by any chance 
mislead the jury or possibly suggest that the statements of one 
could be deeiped evidence against the other, and that they should 
not be so considered it appears to me must be deemed to l>e within 
the knowledge of any intelligent man who might be called to 
serve on a jury.

I am of opinion, therefore, tliat on the facts of this case the 
omission of the trial Judge to direct the jury’s attention expressly 
to this point, on the authorities quoted, was not a misdirection 
and is therefore not a matter of law which would give this Court 
jurisdiction to disturb the conviction. Even if it were a question 
of law it seems difficult to conclude on the principles enunciated 
in some of the cases (and the Privy Council in Ibraham v. Rex, 
11914) A.C. 599 at «10, 83 L.J.P.C. 185, 24 Cox C.C. 174, treat* 
the decisions of the Court of Criminal Appeal as authoritative 
on these points), that there has been any substantial wrong or 
miscarriage and if not the conviction must stand.

I would therefore affirm the conviction.

stuart,j. Stuart, J.:—This case has come up for argument again upon 
the questions reserved by Mr. Justice Hyndman under the Court's 
direction in the former judgment [R. v. Murray (No. 2), 27 
Can. Cr. Cas. 247, 33 D.L.K. 702.

The accused were tried together on a charge of robbery. 
One Grant was the person robbed. He could not identify either 
prisoner by his facial features but after the prisoners were in jail 
he was given an opportunity to hear Mahoney speak and at the 
trial he identified him by his voice.

One Bolt gave evidence as to his having been frequently in 
the company of both of the accused before the robbery. He re-
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lated conversât ions which he had with them but with reference to AITA 
some of the conversations it would appear that he was referring S. c. 
to occasions when he was alone with Murray and when Mahoney
was not present. It may be as well to quote his evidence as he 
gave it :—

Q. Did you hear of any robbery that Grant had sustained M' 
of money ami a diamond? A. I read it in the paper. stuun.j

Q. Did you hear any more of it from any other source? A.
Y'es sir.

Q. From whom? A. From Murray.
Q. What did Murray say? A. We had quite a talk about it.
Q. How long after the robber)'? A. I think the robbery wa> 

on Wednesday or Thursday and this was on Friday.
Q. Where did that conversation take place? A. Down in the 

Fashion Pool Hoorn.
Q. How did the conversation arise? A. 1 told him what 1 

saw in the papers and he says yes and he says him and Hardy 
and Mahoney had done it.

Q. Had you any talks before with him (Murray) about Grant 
liefore this hold-up? A. Oh yes, lots of them.

Q. What were they about? Court:—How did you come to 
talk to Murray alunit it? A. 1 knew In* was going to hold Grant 
up.

Q. Mr. Griffiths: How did you know? A. He told me about 
it up in my room. He said he had a six hundred dollar job.

Q. Tell us what he (Murray) said about Grant?—(Mr. Eaton 
objects to this question.) A. Witness: About two or three weeks 
before the hold-up he told me he. was going to hold him up. He 
went two or three times and there was always someone around 
and Mahoney and him were both in my room when they were 
telling me.

Q. After the hold-up, you say you saw him in the Fashion 
Pool Hoorn? A. Yes.

Q. How did that conversation arise? A. I told him you got 
it. and he said yes and I says who was the third man and he says 
Hardy.

Q. What else if anything else did Murray say there or at any 
time afterwards about this Grant matter, if anything? A. Two 
or three days after that he says, what do you think, and he swore
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al>ou1 them fellows and I says what is the matter now' and he say* 
they are trying to doubleeross me. They said they only gm 
sixteen dollars rash and he says 1 am going over to get the ring 
now and fix them.

Q. How would he get it? A. (let it himself and keep the riun 
and eash it.

Q. Did you see “Red” Murray alxmt it afterwards? A. Ye*.
Q. What about it? A. I was going to sell the ring for him.
He then went on and told of a conversation with Murray over 

the telephone nl>out the ring.
Bolt was really working for the police and assisted them in 

getting Murray arrested. To deceive Murray, Bolt was al><> 
arrested along with him, and they and one Foster, who was also 
arrested, were locked up together. In the cells Bolt had a con
versation with Murray which was related as follows:—

(J. Did you have any talks with Murray after you wen- 
arrested? A. Yes sir.

Q. Where? A. Down in the cells.
Q. What did he tell you or you tell him or what talk did you 

have? A. I told him I was going to get out and he told me to 
go over and see Mahoney and tell Mahoney to get out of town 
the bunch was pinched, and he told me to go and set1 one of the 
fellows that rooms or !>onrds with him and tell him that to swear 
he lent him $50.

Q. What was the fellow's name? A. Johnston.
Q. What did you do in consequence of that? A. I went over 

to see Mahoney.
Q. Did you see him? A. Yes sir.
Q. Where did you see him? A. I think it is 415 13th Avenue 

Kast.
Q. Who else stays there that you knew? A. Mr. and Mrs. 

Herell.
Q. Is that the house kept by Mrs. Clelland? A. \Tes sir.
Q. Did you have a talk there with Mahoney? A. Yes sir.
Q. What was the talk? A. I told him about us all being 

locked up and I told him that Bed told me to tell him to get out 
of towii as soon as possible and he said he luul no money, could nt 
get out of town, and he said the best thing he could do was to 
phone Hoy Woods, tell him to bring his car and bring ten dollars,
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hut don't say anything to Roy Woods alxiut the ring lxdng lost 
or else he would not come.

(J. Why would he not? A. Because 1 guess------
<2- Did he tell? A. Yes, liecause ltoy Woods was in on the 

ring and he would not come if he knew the ring was lost.
It will l>e observed that the witness had lieen let out by the 

police by arrangement and had gone to Mahoney and had a 
conversation which also clearly implicated Mahoney and amount
ed really to an admission of the latter of his guilt.

Now the situation was evidently this: Bolt did swear that 
the two accused were together at least on one occasion when the 
purpose to rob Grant had lieen avowed. After the robbery it is 
true tliat the conversation with each if Ixdieved to have 
occurred, clearly implicated each of them. It is quite evident 
that the jury Ixdieveel Bolt localise there was nothing but his 
evidence u|xm which to convict Murray. Of course1 theoretically 
they could Ix-lieve part of his evidence and dislielicvc other parts 
of it ami so might have convicted Mahoney merely upon the 
identification by his voice and not upon his implied admission of 
guilt maele to Bolt after the robliery

I think that the trial Judge ought to have |>oiiite‘d out to the 
jury definitely ami distinctly that what was said by Murray alone 
in the absence of Mahoney was not evidence against Mahoney 
ami that what was saiel by Mahoney in Murray's absence* was not 
evidence against the1 latter and shemlel have urge*<l them neit to le-t 
erne circumstance1 aelel any wedght whatever te» the eitbe-r.

In Hughes em Instructions to Juries, par. 112, it is saiel: “Testi- 
mony which is competent against erne e>r nuire eif several defendants 
jointly trieel on a criminal e-harge1 shemlel lie limite-d to him against 
whom it is competent by projxT instruedions. Accordingly 
evidence of any eleelaratiems or statements made by one e>f two 
eir nuire persons jointly triexl which is competent emly against 
him who maele the1 same sheiuM lx* limite-d to him by instruction 
anel to refuse such instruction is e-rreir.”

The precedents cpuiteHl are American but surely the statement 
of the law is correct.

But it may lx* argueel that there was no substantial wrong elone 
the accused. When there was evidence that they were- once Ixith 
together !x‘fore the reibbe-ry and that one of them had. in the
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«Oiler's presence, expressed their intention to commit the crime. 
when there was evidence from the same witness that after tin- 
mbliery each liad confessed or impliedly confessed to being im
plicated in it. what harm, it may be asked, could be done by an 
omission to give the proper instructions? If the confessions had 
been made to different persons, it may be said, then it might In
different, but when everything so far as the admissions and con
fessions were concerned depended upon the credibility of a single 
witness what need was there, it may be asked, to differentiate or 
distinguish?

1 think, however, it is impossible to say that no substantial 
harm was done to either defendant by the omission to do so. It 
is not for us to say that we believe Bolt, because the jury apparent
ly believed him, and that there could have been no other verdict 
on the evidence as in Rex v. Kelly, 34 D.L.R. 311, 54 Can. 
S.C.R. 220, 27 Can. Cr. Cas. 282.

In the whole case there was only evidence of identification In
voice of one defendant—an identification quite improperly obtain
ed—and the evidence of an associate of the accused whose char
acter was open to doubt as to statements of intention made in his 
presence and admissions made to him by each of the accused apart 
from each other after the robbery.

Where the Crown had insisted against the desire of the accused 
u)K>n a joint trial, I think it was extremely essential that the most 
careful warning should have been given to the jury about tin- 
application of the evidence. It was almost unavoidable it seems 
to me, even after a warning, that the weight the jury would give 
to Bolt’s story as to what Murray had said would be affected by 
his additional narration of what Mahoney hail said to him and 
vice versa.

Even when asked for their verdict, at the last moment, by 
the Clerk of the Court, the jury were not invited to distinguish 
lietween the two accused and to think of each separately. They 
were asked “How say you, do you find the accused guilty or not 
guilty?” and they answered simply “Guilty.”

1 think there should be a new trial.
The foregoing judgment was written before I had the advantage 

of hearing the views of the Chief Justice upon the question involved.
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I have since had the opportunity of reading his judgment and in M*TA.
view of the point therein taken it is perhaps desirable that I should s. ( \
add a word or two. 'Kk~

Ordinarily a man charged with an offence is tried alone. ^
Wlien two are jointly indicted it is the privilege of the Crown, and" 
unless sufficient reason is shown against that course, to have the xl VHONKY 
two tried together. Ex post facto, after they are found by the s»u«rt,j 

verdict to be guilty, it may seem in such a case as the present 
rather captious criticism to say that the evidence against each 
was not carefully separated and distinguished. But when, 
against the objection of an accused, he is forced, by the Crown 
and Court, to take his trial jointly with another individual placet I 
lieside him in the l>ox, and when he sits there with a presumption 
of iimocence at that stage in his favor, and therefore with a pre
sumption that he has not l>een connected with his fellow prisoner 
—even if that fellow prisoner be himself guilty,- in any unlawful 
act 1 think he is entitled to ask, not merely his own counsel, but 
the Court and the counsel for the Crown who have placed him in 
that position against his protest, to be careful to keep clearly and 
continually in the view of the persons who are to judge his guilt 
or innocence, that is of the jury, the distinction In-tween evidence 
which is admissible against his fellow prisoner but not against 
him, and evidence which is admissible against him alone.

In a joint trial where evidence is given which is admissible 
against one prisoner but not against the other 1 think it is error 
in law to omit to point out to the jury that there are really two 
trials going on at the same time and that there are, where such is 
the fact as it is here, two corresponding chains of evidence which 
must be separately considered and applied to each case. 1 do 
not feel it necessary to seek for precedents to sup]x>rt this view 
when there is admittedly no direct precedent to the contrary. 1 
am perhaps as much at liberty to make unsupported assertions of 
what the law is as are members of other co-ordinate Courts.
With regard to the passage above quoted from Hughes on In
structions to Juries I do not think it impliedly states that a non- 
direction in such a case does not amount to error. True it goes 
no farther than to say that a refusal of the direction when asked 
for is error, but I do not think anything more can lie implied.
After all perhaps the importance to lie attached to tlje authority
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of the extract may easily l>e exaggerated. Perhaps it was quoted 
in the first place in accordance with the inveterate tendency to 
seek for authoritative precedents of some kind. But even taking 
the statement as it stands, if it is error to refuse such a direction 
when asked for, it means that a proper direction has been omitted 
and, as I suggested before, I should think it would l>e the duty u! 
the counsel for the Crown, even if the defendant’s counsel over
looked something, to see that all fair and proper instructions wen- 
given and to be thus of assistance to the Court in securing a 
proper trial.

But essentially, 1 rest my opinion upon the pe'culiar character 
of a double trial with two sets of evidentiary facts presented at 
the same time and easily liable to confusion. I think it is tin 
legal duty of the presiding Judge in such a case to sec, if the trials 
have not been separated in fact, that at least they art- clearly 
separated in the minds of the jury whom it is his duty to instruct 
fully upon all points of law involved in the case.

Beck, J:—The Chief Justice has discussed the question of 
non-direction, recognizing as I understand him, that, under sonic 
circumstances non-direction may be substantially and in effect 
mis-direction and therefore may be mis-direction absolutely and 
consequently involve a question of law within the meaning of 
section 1014 of the Criminal Code. I think the proposition so stated 
is the law as it is and should be. In Eberts v The King (1912), 20 
(’an. Cr. Cas. 273. 7 D.L.K. 550, 47 S.C.K. 1, the trial Judge on a 
charge of murder did not give the jury any instructions as to what 
in lawr constitutes manslaughter nor as to circumstances on which 
the offence might be reduced to manslaughter. What, 1 think, 
the Supreme Court held was that there was no evidence upon 
which the jury could reasonably have fourni a verdict of man
slaughter—it must have been a verdict of guilty of murder or an 
acquittal, and for this reason the Judge’s charge was not oi>cn to 
exception. Had there been in the opinion of the Court evidence 
upon which the jury might reasonably find a verdict of man
slaughter I have no doubt that the Court would have set aside 
the verdict.

Rex v. Hopper (1915), 11 Cr. App. It. 130, [1915] 2 K.B. 431. 
was a cast1 of that kind. The C’ourt (Heading, L.C.J., Bray and
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Lush, JJ.) held that there was evidence on which the charge being 
murder, the jury might have found manslaughter ami reduced a 
verdict of murder to manslaughter, although the defence pressed 
upon the jury was accident ami little if anything was said by 
counsel for the defence as to manslaughter.

In Rex v. Finch (1910), 12 Cr. App. R. 77, in the English 
Court of Criminal Apt>eal (Ridley, Avory, & Ait ken, JJ.) it is said 
in the judgment of the Court :

“In lioth Criminal Courts and Civil Courts non-direction 
may in some cases amount to misdirection. Whether it does 
in any particular case1 depends on the facts of that case."

For my part, I cannot accept with as much literalness as the 
Chief Justice, tin* words of Ixird Esher uttered in the course of 
giving judgment in a civil case [Abrath v. North Eastern Ruilway 
Co., 11 A.C. 247]. ami quoted by Lord A1 verst one merely as in
cidental to what is really an addendum to his judgment in the 
Stoddart case [R. v. Stoddart (1909), 2 Cr. App. R. 217 at 245].

In the case now under consideration I think the non-direction 
pointed out when the case was before us on the last occasion was 
in view of the evidence a misdirection. If this is so, the only way 
in which it can be met is by invoking the provisions of section 1019 
of the Criminal ('ode, as that provision, or rather a similar pro
vision, has been interpreted in Makin 8 case, [1894] A.C. 57, 
63 L.J.P.C. 41, as explained in Ibrahim's case, [1914] A.C. 599, 
83 L.J.P.C. 185, 24 Cox C. C. 174. Having taken that provision 
into account I still retain the opinion 1 expressed on the motion 
to have a case stated and would direct a new trial.

Walsh, J.:—1 concur in the conclusion reached by my brothers 
Stuart and Reck that the accused are entitled to a new trial. It 
is quite clear that the learned trial Judge did not in his charge to 
the jury tell them directly that statements made by one of the 
accused to Holt not in the presence of the other accused were only 
evidence against him who made them and could not be used 
against the other. Neither did he say anything indirectly from 
which they could understand that this was so. He gave them to 
understand, though not in so many words, Hint they might 
convict one and acquit the other but his instructions in that 
respect are not helpful in the determination of the question under
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consideration for they were not in their expression at any rate 
based upon anything that could he said to t>e even remotely 
related to it. The members of the jury were therefore as far as 
the presiding Judge is concerned left in total darkness as to the 
extent to which they were entitled to make use of Bolt’s evidence 
as to statements made by one of the accused not in the presence 
of the other.

It is of course impossible to say with certainty what effect 
this liad upon the jury. I should say however that there would 
be great danger that men unversed in the law as jurors are would 
in the circumstance of this trial be inclined to take as evidence 
against both prisoners everything that was sworn to against either 
of them which they believed. These two men were upon their 
trial under a charge of having committed the same offence. Their 
joint prosecution was conducted by one counsel and was based 
upon the evidence of witnesses who were called not as witnesses 
against one or the other of them but against them both. They 
were defended by one counsel. I would like to believe but 1 am 
not able to that under those- conditions the jurors would without 
any instruction from the Court keep clearly in mind that some of 
Bolt’s evidence affected only one of the accused and that some of it 
affected only the other. I think that their natural disposition 
would be to treat it as one case to the whole of which ever)' bit of 
the evidence was applicable and under that treatment Bolt’s 
evidence as to these statements would have a cumulative effect, 
that is to say each of the accused would have against him not only 
what Bolt swore that he said but also what he swore that the 
other man said. I think that they were entitled to have it made 
clear to the jury that this could not be done. The learned Judge's 
failure to instruct them was non-direction. In Thomas Finch's 
case (1910), 12 Cr. App. R. 77, at p. 78, Avory, J., says:

“In both Criminal Courts and Civil Courts non-direction 
may in some cases amount to misdirection. Whether it does in 
any particular case depends upon the facts of that case.”

Non-direction upon a question so important as this should 
I think be treated as misdirection.

1 was for a time inclined to think that we might reasonably 
assume that this point was pressed upon the jury by counsel for 
the accused and that the learned Judge’s failure to otherwise-
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instruct them might have been taken by them as an acquiescence 
in his argument. We have however no record of counsel’s address 
and it would lx? manifestly unfair and improper for us to give 
effect to any such assumption. I do not think that any greater 
use can be made of Mr. Cameron’s failure to draw' the attention 
of the Judge to this oversight at the close of his charge than this, 
that as it did not immediately strike him, it could not have been 
of any great importance. It is undoubted that if there was error 
in the charge the lack of objection to it at the time does not disable 
the accused from taking advantage of it.

In Re. v. Blythe (1909), 15 Can. Cr. Cas. 224, 19 O.L.R. 380, 
the Ontario Court of Appeal directed a new trial because of non
direction in respect of a matter that was not only not complained 
of on the trial but was not taken before the trial Judge upon the 
application to him to reserve a case and was mentioned for the 
first time on the argument of the appeal from his refusal to do so. 
Meredith, C.J.C.P. in his dissenting judgment in Rex v. Duck
worth, 37 O.L.R. 197, at 244, 20 (’an. Cr. (’as. 314,31 D.L.R. 570, 
seems however to have taken'a different view of the silence of 
counsel in the face of an erroneous charge. Having in view the 
judgment of the-Supreme Court of Canada in Allen v. The King, 
18 Can. Cr. Cas. 1,44 Can. S.C.R. 331, 1 do not think it is possible 
for us to say that no substantial wrong or miscarriage was occasion
ed by this indiscretion ami so the verdict cannot Ik* saved by 
sec. 1019 of the Code.

New trial ordered, Harvey, C. J., dissenting.

M \HONEY.
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Howell, anti Haooart, J.A., agree with Perdue, J.A.
Perdue, J.A.:—I think the trial judge erred in finding that 

the defect in the finish of the floors was due to frost. The official 
reports as to maximum and minimum temperatures during the time 
when the work was l>eing done were put in evidence. The work on 
the basement floor and the ground floor was done between the 1th 
and 21st November. This work was admittedly bad, yet during 
all this period the lowest temperature recorded, even during the 
night, showed less than 11 degrees of frost in the open air. Tin- 
interior of the building would naturally be wanner, and in addition 
there were heaters kept going which would raise the temperature 
considerably. It was impossible that these two floors were in
jured by freezing, and yet the defendant’s own supervisor, in his 
report to his employers, states that they are “absolutely no good." 
From the evidence, these floors, put in at a time w hen their defects 
could not have been due to frost, were the worst in the building. 
The failure of these two was manifestly due to some other cause 
than frost. The other floors were finished in very cold weather, 
but the defendants were warned by the architect while the third 
floor was being laid, not to proceed with the work unless they 
were satisfied with the conditions of the temperature. If the 
failure of the floors above the ground floor was caused by freez
ing, the defendant’s men in charge of the work assumed the risk 
of performing it during a time of intense cold, and the defendants 
cannot hold the plaintiffs responsible for the defects.

The evidence is not sufficient to enable the court to find what 
was the actual cause of the failure. There are statements made 
in the letters of Mr. Weld, the president of the plaintiff company, 
to the plaintiff’s manager at Winnipeg, after the work was done, 
which very strongly indicate the president’s belief that the failure 
in the work was due to defective cement supplied by the contractors 
for the erection of the building. Under the terms of the contract 
with the defendants, the latter sold to the plaintiffs the material 
known as “Master Builders' Concrete Hardener” and agreed to 
supply expert superintendents for the work, but they did not 
supply the labour, cement and other material. These were to lie 
furnished by the plaintiffs themselves. It is to lie remarked that 
the fifth floor, which was laid by the plaintiffs in plain concrete, 
was also a failure.
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The letter of February 27, 1912, written by the defendants to 
Weld, contains the terms of the contract between the parties. 
The defendants agree to supply their special material at the price 
of 15c. per pound (afterwards changed to 10c.) f.o.b. Winnipeg, 
and to provide expert superintendents. Then follows the import
ant provision :—

We will ask you to pay us at thirty days from date of shipment 25% of 
the amount of the bill. The balance we will allow to stand for six months 
without interest, at the end of which time you are to be the judge as to whether 
the floors are jierfectly satisfactory to you. Then, if satisfactory, we will 
expect settlement of the balance. If not, we will undertake to make them 
satisfactory, failing which we will refund you the 25% which you have paid
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The floors were unsatisfactory to the plaintiffs. The defend
ants have not made them satisfactory. Therefore the provision 
applies that the 25 per cent, of the price already paid by the 
plaintiffs is to be returned, the defendants getting nothing for their 
material or supervision. It appears to me that the parties had 
contemplated the consequences of a failure by the defendants to 
finish the floors in a manner which would be satisfactory to the 
plaintiffs, and had provided a means by which the precise damage 
arising from the failure should be ascertained.

In Lea v. Whitaker, L.lt. 8 C.P. 70, an agreement had been 
entered into for the sale of a public-house at a fair valuation. 
The agreement contained a numlier of stipulations, one of which 
was as follows :—
bv way of making this agreement binding, each of the above contracting 
parties have debited in the hands of II. the sum of forty |>ounds each; and 
either party failing to complete this agreement shall forfeit to the other his 
dejKisit money ns and for liquidated damages.

It was held that the plaintiff's remedy for the breach was 
confined to the recovery of the forty pounds deposited with H. 
All the judges pointed out that the true principle to l>e applied 
is, what was the real intention of the parties? Denman, J. (p. 
78), pointed out that:—

It is for the court to construe the agreement in accordance with what 
they conceive to have been the intention of the parties. The result, therefore, 
of a failure on the part of the vendor to jierform the agreement I think should 
be this, and this only, that he forfeits the £40 which he debited.

In Sainter v. Ferguson, 7 C.B. 716, 730, 137 E.R. 283, Cress- 
well, J., pointed out that if there is no adequate means of ascer
taining the precise damage that may result from a breach of 
contract, it is perfectly competent to the parties to fix a given



412 Dominion Law Report». [38 D.L.R.

MAN.

C. A.

Farmers’
Advocate

Master
Builders’

Co.
Perdue. J A.

amount of compensation, in order to avoid the difficulty. See 
also Sparrow v. Pari*, 7 H. & N. 594.

The contract in the present case contains only a single stipu
lation, that the work is to be satisfactory to the plaintiffs, and 
therefore no question of penalty arises: Stridland v. William*, 
[1899] 1 Q.B. 382.

On January 2, 1913, after 3 floors had been completed, an 
interview took place between the plaintiffs, the plaintiff’s foreman, 
the contractor's superintendent, and the manager of the defend
ant’s branch at Toronto, at which the defective condition of the 
first 2 floors was discussed. There had been a discontinuance of 
the work, and the defendant’s manager was anxious to proceed 
with it. The architect required an assurance in writing that the 
remaining floors would lx* satisfactory. Accordingly a letter wa» 
written by Dane, the defendant’s manager, in the name of the 
defendants, to the architect, dated January 2, 1913, in which lie 
said:—“We will undertake to give them (the remaining floors) 
the greatest care, and can assure you of an entirely satisfactory 
finish thereon. Trusting that we may have your instructions, 
therefore, to proceed with this work at once on this basis." It 
is*claimed that this was a guarantee as to the rest of the work. I 
cannot see that it expresses anything different from, or having 
any further effect, or creating any further obligation than was 
contained in the original contract. By the contract the defendants 
were bound to make the floors satisfactory to the plaintiffs. Time 
was given to the plaintiffs to judge whether the floors were “per
fectly satisfactory” to them. The letter assures them that the 
remainder of the same work will be “entirely satisfactory." I 
can see no difference in the expressions used in the letter containing 
the contract and those contained in the subsequent letter. If the 
work is satisfactory to the plaintiffs, that is enough. The letter 
adds nothing to the defendant’s obligation. It is not a guarantee, 
(1) because it only promises what had already been promised by 
the contract and (2) because there is no new consideration. See 
15 Hals., pp. 450-451.

It is strongly urged by Mr. Wilson that the defendants are liable 
for the damage that was caused to the plaintiff's printing machines 
by reason of the dust from the floors. Weld, the president, before 
making the contract, states that he mentioned to defendant's
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manager that he desired to obtain a dustless floor because dust was 
so injurious to the printing machinery. I cannot find in the state
ment of claim that a claim was made for damages to the machinery 
or plant. If the view I have taken of the contract as to the pro
vision representing liquidated damages is correct, the question 
regarding damages in addition to that provision will not arise. 
The same consideration will apply to the claim for the costs of 
providing a remedy for the defect in the floors.

In this ease the court is under the necessity of reversing the 
findings of the trial judge upon a question of fact, a position that 
this court is in general much disinclined to take. But it appears 
that, for some reason which was not stated, judgment was not 
given for about a year and eight months after this action had l>een 
tried. After the lapse of such a length of time, the facts could not 
have l»een fresh in the trial judge's mind, and he would have 
to rely on his notes taken at the trial. On the other hand, this 
court has the advantage of having l>eforo it the stenographer's 
extended report of the evidence and of what took place at the trial, 
as well as all the documentary evidence put in. The main ground 
upon which the trial judge dismissed the action was that the failure 
of the work was due to frost. The l>est evidence in regard to the 
question whether sufficient artificial heating lm<l been supplied in 
the building, while the work was lx-ing done on the first two floors, 
was that contained in the official rci>orts of maximum ami mini
mum temperatures of the outside air during that |>eriod. With 
great respect, I think that this evidence did not receive the con
sideration which its importance entitled it to receive. The question 
of injury or no injury by frost was a deduction from facts which 
the Court of Appeal was in as good a position to draw as was the 
trial judge.

I think the apiwal should In* allowed, the judgment entered 
in the Court of King’s Bench set aside, and a verdict entered for 
the plaintiffs for $014, with costs of the action and of this appeal.

Cameron, J.A.:—I agree with the other members of the court 
that the judgment entered at the trial must lx* set aside as not 
K ing supported by the evidence, and that the sum of $014, paid 
hv the plaintiffs on account of the contract, must lx1 returned, 
and judgment entered for the plaintiffs accordingly. I submit, 
however, that as a logical result of the breach of their contract

MAN.

C. A.
Farmers'
Advocate

Master
Builders'

Co.
Perdue, J.A.

Cameron, J.A.



414 Dominion Law Reports. [38 D.L.R.

MAN.

C. A.

Farmers’
Advocate

Master
Builders’

Co.
Cameron. J.A.

by the* defendants thus found, the plaintiffs are entitled to further 
relief in respect of such damages sustained by them, resulting 
from the defendant's breach of contract, as can lie attributed to 
the breach under well-known principles.

The question to be decided is whether the sum of 8614 stated 
in the contract, is to be taken as liquidated damages, covering nil 
those resulting from a breach of the contract, or is it to be consid
ered as confined merely to a return of that sum, leaving untouched 
the question as to any other damages that can properly be assigned 
to the breach.

The general question has been discussed in late cases of the 
highest authority. InClydebank v. Castaneda [1905], A.C. 6, Lord 
Halsbury says, at p. 10, that not much reliance can be placed on 
the use of certain words, such as the word “penalty” on the one 
hand, or “damages" on the other, but “the court must proceed 
according to what is the real nature of the transaction.” “It is 
impossible to lay down any abstract rule as to what may or 
may not be extravagant or unconscionable to insist upon without 
reference to the particular facts and circumstances in the indi
vidual cases.” It was held that a clause in a contract to build 
two torpedo boats, stating that “the penalty for later delivery 
shall be at the rate of $500 per week,” was in the peculiar cireum- 
cumstances to be construed as liquidated damages, and not as a 
penalty.

In Public Works Commissioner v. Hills, [1900] A.C. 308, at 
375, it is stated that: “The general principle to be deduced from 
that judgment (Clydebank v. Castaneda, supra) seems to be this, 
that the criterion of whether a sum—be it called penalty or 
damages—is truly liquidated damages, and as such not to he 
interfered with by the court, or is truly a penalty which covers 
the damage if proved, but does not assess it, is to be fourni in 
whether the sum stipulated for can or can not be regarded as a 
“genuine pre-estimate of the creditor’s probable or possible 
interest in the due performance of the principal obligation." The 
indicia of this question will vary according to circumstances. 
Enormous disparity of the sum to any conceivable loss will point 
one way, while the fact of the payment lx»ing in terms proport inn
ate to the loss will point the other. Rut the circumstances must 
1h* taken as a whole, and must lie viewed ns at the time the bargain 
was made.
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This decision was cited and followed in Webster v. liusanquet, _• 
[1912] A.C. 394. Also in Dunlo/t Pneumatic Tire Co. v. New C. A. 
Cnrage Co., [1915] AX’. 79, where Lord Dunedin lays down as Farmers’ 
the canon of construction dedueible from the authorities: “The Advocate 
essence of liquidated damages is a genuine covenanted pre- Master 
estimate of damage.” Bcilders

The subject is considered at length in Sedgwick on Damages, , A
where it is pointed out that it is competent to the parties to a 
contract to avoid all questions that may arise as to the amount 
of damages resulting from a breach and to determine a definite 
sum as compensation. But even when this is done and a sum so 
fixed, difficulty arises whether that sum is to Ik* considered as 
liquidated damages or as a penalty intended merely as security 
for the debt or damages. From the various cases on the subject, 
the following rule is drawn:—“Whenever the damages were 
evidently the subject of calculation and adjustment between the 
parties, and a certain sum was agreed upon and intended as 
compensation, and is in fact reasonable in amount, it will lie 
allowed by the court as liquidated damages.” Sedgwick, Damages, 
sec. 405.

Now while the general rule is that the courts will not go outsit le 
the contract to ascertain the intention of the parties to it, it is 
clear, from the cases, that, in such contract, the intention of 
the parties is not necessarily the guide, though a fundamental 
matter for inquiry. Sedgwick points out that in Astiey v. Weldon, 2 
B & P. 340, 120 E.R. 1318, the sum of money fixed by the contract 
“as liquidated and ascertained damages and not a penalty or |K*nal 
sum or in the nature thereof” was held a penalty, and that it 
seems an abuse of language to say that this is in accord with the 
parties’ intention. Clearly, therefore, the intention of the parties 
does not really govern in many cases, and the guide in construing 
the agreement is to Ik? found in the rule that it is the right and 
duty of equity to relieve from unjust, unconscionable and oppres
sive agreements. The underlying principle is that of compensation 
and its object is to place the plaintiff in as gins I a position as he 
would have been had his contract not been broken. In every case 
where a fixed sum is stipulated as to damages, the court will look 
to sec whether the stipulated compensation is a reasonable one; 
and if not, they will require damages to Ik* assessed as if no stipu
lated sum were mentioned in the contract, lb. 405 and 406.
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Sedgwick, in commenting on various cases, among them Clyde
bank v. Castanada supra, and Commissioner of Public Work v. 
Hills, supra, says that they intend to do away with the artificial 
canons of interpretation that there can he two intentions, one that 
of the parties as a matter of fact and the other that of the parties 
as a matter of law, and there remain cases of penalty, on the one 
hand, and, on the other, cases of genuine pre-estimate inter partis 
of the probable or possible interest of one party in the performance 
by the other of his obligation, lb. s. 420 (b).

When the sum agreed upon is obviously greater than the dam
age could be, it will not be allowed as liquidated damages. And 
so also will it not be allowed when the loss may be much greater 
than the sum fixed, lb. 412.

Under the authorities, therefore, it would appear that the duty 
of the court in such cases is to inquire whether the damages 
resulting from the breach of contract, properly assessable as such, 
on the principles laid down, arc fairly and reasonably compensated 
by the sum fixed by the contract. To me it seems that a return 
of the 8614, fixed by the contract, was not intended and cannot be 
held to be or to include in it, a genuine pre-estimate of such 
damages if there In* any. That sum, in the case of a failure of 
consideration, as is the case here, would be returnable in any event, 
whether such return were stipulated for or not. If there be any 
damages, for which the defendants are responsible at law, amount
ing to more than merely nominal damages or at any rate to any 
considerable sum, the plaintiffs ought to be entitled to recover
them. If such damages are found to have resulted from the breach,
then, the sum fixed does not represent reasonable compensation 
for the breach of contract by the defendants.

The statement of claim alleges that the plaintiffs, by reason 
of the defective making of the floors, have suffered much incon
venience, and were compelled to put off taking possession of said 
building until the top coat of said floors wras temporarily remedied 
so as to make the said building habitable, and the plaintiffs 
have been put to much expense for said temporary remedy and 
have lost the rents they would have earned had the defendants' 
warranty been fulfilled and the top coats of said floor been com
pleted according to sample; and the plaintiffs further allege that 
the nature of the defects is such that it will be necessary to have all
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the floors taken up, the cost of which will be a very large amount 
of money. The plaintiffs further claim a return of the sum of 
1614 paid on the contract. There is, however, a claim for further 
and other relief such as the nature of the case may require.

Though no objection on the point was taken l>efore us, it 
might lie considered that these allegations are insufficient to 
cover damages such as it was indicated on the argument the plain
tiffs claim to 1m* entitled to. If the damages, outside the return 
of the money paid, l>e held “special damages” within the classifi
cation set out by Bowen, C.J., in Batcliffe v. Evans, [1892] 2 Q.B. 
.'>24,528, the plaintiffs should give warning of them in their plead
ings. As it has lx*en agreed that the matter lx* referred, then no 
harm can lx* done by allowing the statement of claim to lx* ade
quately amended if deemed necessary. “Accuracy of allegation 
is of less importance now when amemhnents are allowed in all 
cases where the opix>site party would not be unjustly prejudiced.” 
Mayne on Damages (8th ed.), p. 662.

It was intimated on the argument lxifore us that damages 
would l>e asked for in respect of injuries done to the printing 
machinery and to work improperly done by the machinery as a 
result of the dust resulting from the defective construction of the 
floors.

The plaintiffs also claim that the/ have Ixhui put to expense in 
temporarily repairing the floors and they have paid the cost of 
the cement and of the installation of the compound of the cement 
and hardener. The plaintiffs also claim damages occasioned by 
the defective construction in being unable to rent a portion of 
the premises and otherwise.

The three rules governing damages in case of breach of contract 
as set forth in Iladlcy v. Barendale (1854), 9 Ex. 341, are as follows: 
1. That damages which may fairly and reasonably be considered 
as naturally arising from a breach of contract, according to the 
usual course of things, are always recoverable. 2. That damages 
which would not arise in the usual course of things from a breach 
of contract, but which do arise from circumstances peculiar to the 
special case, arc not recoverable unless the special circumstances 
are known to the person who has broken the contract. 3. That 
where the special circumstances arc known, or have been communi
cated to the person who breaks the contract, and where the damage
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complained of flows naturally from the breach of contract under 
those special circumstances, then such special damage must In- 
supposed to have been contemplated by the parties to the contract, 
and is recoverable.

Now, according to Weld’s evidence, he told Grose, the defend
ants' agent, that the plaintiffs’ building was intended for the 
printing and publishing business, and that, for that business it 
w’as most essential that there should not l>e any dust, as that was 
injurious to the machinery and the health of the employees. 
Grose assured him that it (the proposed flooring) was absolutely 
dust proof. The expressions used in the defendants’ folders, 
set out in the trial judge's judgment, came to the knowledge of 
Weld, who in his interview with Dame expressly mentioned his 
objection to concrete floors, on account of the dust, and Dame 
assured him that their material was eminently suitable for the 
printing business. In view of this evidence, it does seem to me 
that an essential consideration that induced the defendants to 
enter into the contract was this statement as to the dust proof 
nature of the material, and that this was fully known to the defend
ants. If then, damage was occasioned to the machinery that, at 
least, appears to me damage- resulting from the defective flooring 
which was in contemplation of the parties. As for the claim for 
injuries to printing and engraved matter going through the machin
ery', that seems remote, and not within the contemplation of the 
parties. The plaintiffs have paid for the cement and the laying 
down of the compound, and that expenditure seems largely 
wasted in view of the purpose for which it was put in place, as is 
shown by the fact that the floors had to be painted to secure 
protection from the dust, an operation which will have to In- re
newed, and this should be a subject of inquiry by the master. In 
my humble opinion, the plaintiffs are entitled not only to a return 
of the $(>14, but to such damages as may l>e found in accordance 
with the foregoing considerations, and the matter should Ik- re
ferred to the master to report thereon accordingly.

Fullerton, J.A.:—The plaintiffs carry on business at Winni
peg as printers and publishers. In the year 1912 they Iw-gan the 
erection in the city of Winnipeg of a 5 storey reinforced concrete 
building, part of which was intended to lx* used by themselves 
and the remainder to Ik- let. It was deemed of the greatest import-
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ance that the floors should lie finished with some material which 
would make them dust proof, as dust is shown to have a very 
injurious effect on the delicate machines used in the printing 
business.

The defendants carry on business at Cleveland, in the State o 
Ohio, and are the manufacturers of a material known as “Master 
Builders’ Hardener.” Matthews, the architect on the building, 
had read folders and pamphlets published by the defendants, 
advertising their hardener, and, relying on the representations 
contained in them, suggested to Weld, the president of the plain
tiff company, that it should be used in the building.

The pamphlets in question all l>ear the title or heading “The 
Master Builders’ Method” and state almost at every page the 
result of the use of the hardener to be “proof against dust,” 
“ offering armour plate resistance to all forms of wear,” “abso
lutely water proof and dust proof,” etc. The folder on directions 
gives the process as consisting mainly of a “slush coat” of equal 
parts of cement and Master Builders’ Hardener, diluted in water to 
the consistency of heavy paint, to be used on the cement floor as 
a bond, and then the “topping” which is half or three-quarters of 
an inch layer of cement, sand, Master Builders’ Hardener and 
water in certain proportions, to which is added sometimes a 
sprinkling of dry cement and hardener or hardener alone, to be 
worked in the wet surface with a trowel. The folders also contain 
the following:—

MAN.

C. A.

Farm Kits’ 
Advocate

MASTER
Builders’

Co.
Fullerton, J.A.

The Master Builders’ Co. will furnish a competent engineer on all large 
work free of charge to the the contractor. When the Master Builders' method 
is specified, we semi out one of our competent engineers to su|>erviso the 
work. This is done entirely at our expense to ensure the most satisfactory 
results for clients and customers. When the work is of consequence we are 
always prepared to send one of our men to supervise the work.

In the early part of February, 1912, Weld, who lives in London, 
Ontario, visited Winnipeg and discussed with Matthew's the class 
of flooring that should be put down in the building. They then 
had an interview with Grose, the defendants’ agent in Winnipeg, 
at which the merits of the hardener were discussed, but no decision 
arrived at. Grose suggested that Weld should see Dame, the 
Canadian agent of the defendants at Toronto. On February 24, 
1912, Weld had an interview' with Dame at Toronto. Dame made 
the same representations as are contained in the folders and
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pamphlets, and on February 27, 1912, wrote the plaintiffs making 
the following offer:—

In regard to the proposition discussed with the writer in Toronto, Satur
day the 24th inst., 1 «have taken this matter up with the company and they 
are quite agreeable to the proposition as outlined.

They have made a suggestion which I think may appeal to you as it 
has to me, namely,that we will supply you with our Master Builders’ Concrete 
Hardener for your new building at Winning, at 15c. per lb., f.o.b. Winnipeg. 
We will supply expert superintendence, which will assure you and us of perfect

We will ask you to pay us at 30 days from date of shipment 25% of the 
amount of the bill. The balance we will allow to stand for 0 months without 
interest, at the end of which time you art* to be the judge as to whether the 
floors are perfectly satisfactory to you. Then, if satisfactory, we will expect 
settlement of the balance. If not, we will undertake to make them satisfactory, 
failing which we will refund to you the 25% which you have paid us.

We think that this proposition shows absolute confidence in our material, 
and that it will ap(>eal to you as fair, even generous.

It will of course be to your interest as well as ours to have this matter 
decided quickly. We are making you this proposition principally to have a 
splendid job in Winnipeg at the very earliest moment, therefore, if you decide 
to accept this pro|M>sition, we would be glad to have you advise us to that 
effect by return mail, and place the matter with Mr. Matthews, Winnipeg, 
immediately.

Mr. Grose has been delayed and will not arrive until to-morrow morning, 
but as we promised to write to you to-day, we are making this pro|M>sition 
without consulting Mr. Grose, but we have no doubt that it will be perfectly 
satisfactory to him.

Trusting to hear from you at the earliest (xissihle date, we are.
On July 13, 1912, plaintiffs gave defendants the following 

order:—
Ship to the Farmers' Advocate, of Winning, Limited, Winnipeg, Man., 

from Cleveland, Aug. 1st, 1912 (approx.) 24,500 lbs. M.B.C. Hardener at 10c.. 
same to be subject to approval of architect and owner, as per sample submit led. 
All as per letter Feb. 27th, 1912.
Tenus as above. Salesman, A. D. Dame.
10c. f.o.b. Wpg.

The letter of February 27, 1912, together with the order of 
July 13, 1912, which was an acceptance of the offer contained in 
th.it letter, together constitute the contract between the parties.

Vn or about August 1, the quantity of hardener ordered 
was shipped to Winnipeg, and in accordance with the contract 
the plaintiffs paid the defendants 25% of the purchase price, 
amounting to the sum of $614.

The wori. of laying the floors began on November 4, 1912, 
under the supervision of one Jack Jones, who had lieen sent by 
defendants to supervise the work. Between November 4 and



38 D.L.R.1 Dominion Law Reports. 421

November 21 the basement and first floor were completed. On 
December 10 work l>egan on the second floor, and on December 
24 the second floor had been completed and a small portion of 
the third floor. This latter work was done under the supervision 
of one Haslam, an expert furnished by the defendants. On Decem
ber 18, 1912, Matthews, the architect, wrote to the defendants 
advising them that “considerable areas in basement and first 
floor are showing granulating surfaces." Daily reports of the 
progress of the work were made by both Jones and Haslam to 
the defendants. In a report dated December 18, 1912, Haslam 
said, “Going very nicely and will turn out splendid floors, although 
the two floors below are absolutely no good, so I will have to restore 
our reputation back on these upper floors."

Becoming dissatisfied, Matthews stopped the work on Decem
ber 24, and by letter advised defendants of what he had done.

About January 1, Dame arrived in Winnipeg and made an 
inspection of the work which had been done. He admitted that 
the basement and first floor were defective, but claimed that the 
second floor was first class. Dame then wrote Matthews the 
following letter:—

Winnipeg, January 2 1913.
Confirming our conversât ion of this datein regard to thesveond floor finish, 

we wish to soy that we consider this floor finish first class, and believe that it 
will give you entire satisfaction. We would therefore advise that the remaining 
floors be proceeded with at once. We will undertake to give them the greatest 
care and can assure you of an entirely satisfactory finish thereon.

Trusting that we may have your instructions, therefore, to proceed with 
this work at once on this basis, we are,

Upon receipt of that letter Matthews allowed the work to 
proceed, and on January 4 the laying of the floor on the third 
storey was resumed.

On January ti, Matthews received from Grose, the Winnipeg 
agent of the defendants, a letter complaining that the building 
was not sufficiently heated to enable defendants to make a good 
job, and stating that pending further instructions “we will have 
to stop work on the floors." On the following day Matthews 
wrote to Grose advising that he had told Haslam “that the work 
was entirely under his control as the representative of the Master 
Builders’ Company, and that whenever he was not satisfied with 
conditions of temperature or any other matter which, in his 
opinion, would tend to uncertainty in the production of satis-
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factory floor surfaces ... he should shut down his operations 
until conditions were satisfactory to him." Notwithstanding 
Matthews’ letter the work was proceeded with, and on January 
20, 1913, the floors on the third and fourth storeys were completed.

On January 23, defendants wrote Matthews a letter, the first 
paragraph of which reads as follows :—

There is only one ixissihle reason why our floors in the Advocate Building 
can be unsuccessful, and that is because they have been frozen.

Matthews replied by letter on the 29th saying:—
I feel it my duty to stop the work of laying the floor finish when you make 

a declaration such as is in the first paragraph of letter of the 23rd.
No further work was done in which the hardener was used, 

the fifth floor having been put down with the usual sand and cement 
finish, without incorporating any of the hardener in the mixture.

Some negotiations took place between the parties with a view 
to arriving at a settlement, and on March 7, 1913, the defendants 
by letter made plaintiffs the following offer:—

As per our conversation, we hereby agree that if you will rip off the finish 
of your concrete floors in your building, which wen1 laid under the direction 
of our service man, we will agree to furnish all the Master Builders' Concrete 
Hardener necessary to finish these floors as per our previous agreement. It 
is understood that we will also furnish one of our sendee men to see that our 
method is carefully followed. All Muster Builders’ Concrete Hardener ami 
the cost of service man is to be furnished to you free of charge.

Plaintiffs, however, insisted on defendants removing the top 
coatings on the floors and replacing the same. Defendants 
refused, and this action was brought to recover the sum of $014, 
being the amount paid by the plaintiffs to the defendants on 
account of the purchase price of the hardener shipped by the 
defendants to the plaintiffs; and damages for breach of the con
tract.

The action was tried before Prendergast, J., who dismissed 
the action. The trial judge took the view that the condition of 
the floors was due to frost, and that, as it was the duty of the plain
tiffs to keep the building sufficiently warm for ordinary building 
operations, such as laying ordinary cement flooring, and they had 
failed in that duty, there could be no recovery.

So far as the work done in Noveml>er and December, which in
cluded the basement, first and second floors, is concerned, a 
perusal of the evidence convinces me that the condition of the 
floors must l)e attributed to some cause other than frost. The 
basement was begun on November 4 and finished on November
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12. The temperature sheets were put in evidence, and they show 
that on one occasion only during this period the thermometer 
dropped to 23.8, and that the maximum temperature on every day 
except one was above freezing. When it is rememl>ered that the 
basement was enclosed, it seems unreasonable to believe that the 
frost could have had anything to do with the condition of the 
floor.

One would expect that, if the temperature conditions in the 
basement were not suitable for laying the floor, Jones would have 
mentioned the fact in the daily reports he made to the defendants 
or at least complained to the architect in charge. There is no 
mention of frost in his reports, and the architect swears that no 
complaint was made to him during that period.

The first floor was begun on November 12 and finished on the 
21st. The lowest temperature recorded during that period was 
21.2," but during the greater part of the time it was much wq/mer. 
Jones made no complaints whatever about temperatures.

On December 11 the work of laying the floor on the second 
storey was begun. This floor was completed on December 23. 
Jones continued to send his daily reports during this period, but 
never complained about the building being too cold.

The trial judge relied upon the evidence of Ashby and Haslam. 
He refers to the fact that these witnesses speak of frost on the walls, 
of the trowels glistening with frost, of places where you could 
skate and of cement freezing solid in large patches.

Although the greater part of the basement was finished on 
November 10, a small piece about 20 ft. square was for some reason 
left unfinished, and some time in December Ashby went back and 
finished it. This was the occasion when he spoke of frost glisten
ing on the trowel, and not when he was working on the basement 
in November. Ashby gave his evidence more than 3 years after 
the work was done. I gather from a careful perusal of his evidence 
he was speaking of conditions which prevailed in January when 
the third and fourth floors were laid.

Haslam did not take charge until the second floor was l>egun 
on December 16, and, therefore, knows nothing about the condi
tions under which the basement and first floor were laid.

I do not believe the temperature conditions had anything to 
do with the faulty condition of the floors cither in the basement, 
first floor or second floor.

MAN.

C. A.

Farmers’
Advocate

Master
Builders’

Co.

Fullerton, J.A.



424 Dominion Law Rki-ohtk. (38 D.L.R.

MAN.
cTa.

Farmers’
Advocate

Master
Builders*

#Co.
Fullerton. J.A.

The third and fourth floors were laid in January, when the 
weather was very severe. The work began on January 3 and on 
the Oth, for the first time, a complaint is made about the tempera
ture of the building. Matthews thereupon informed Haslam that 
whenever he was not sat isfied with conditions of temperature he 
should shut down operations. Notwithstanding this, Haslam con
tinued the work until January 20. when the fourth floor was com
pleted.

I think the defendants should have stopped the work tin- 
moment it became apparent that temperature conditions wen- 
unsuitable, and that in proceeding with the work defendants wen- 
doing so at their own risk.

Having arrived at the conclusion that the plaintiffs are en
titled to recover, the next question to consider is damages.

The contract provides for payment of 25% of the amount of 
the bjll 30 days from date of shipment, the balance to stand for 
6 months, at the end of which time plaintiffs are to be the judge 
as to whether the floors are perfectly satisfactory. Then, if 
satisfactory, defendants will expect settlement of the balance. If 
not, defendants will undertake to make them satisfactory, failing 
which defendants will refund plaintiffs the 25% which plaintiffs 
had paid defendants. The floors are not satisfactory and there has 
been a breach of the contract.

The right to damages is given in consequence of a breach of 
a contract between parties. It is an incident which the law attache- 
to the breach, and is not usually a provision of the contract. 
The contract may, however, make provision for the possible 
event of a breach by fixing the damages which may be recovered. 
I think the parties in this case have made such a provision. De
fendants have .agreed that if they fail to make the floors satis
factory to plaintiffs the down payment of 25% will lx- returned 
by them.

I think this amount is all the plaintiffs are entitled to recover 
for the breach of the contract.

It is contended by counsel for the plaintiffs that the letter 
written by defendants to Matthews on January 2 constitutes a 
new contract for the breach of which plaintiffs arc entitled to 
recover damages. The original contract calls for a “perfect 
finish.” The letter of January 2 assures defendants of “an en
tirely satisfactory finish.”
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The promise contained in the letter of January 2 g<x-s no further 
than the original contract. If there was any consideration for 
the alleged new contract it amounts to nothing more than a 
repetition of the agreement on the part of the defendants contained 
in the original contract, and perhaps may Ik- regarded as a term 
added to the contract. Certainly it did not in any sense displace 
the original contract.

I think the damages recoverable must be confined to the 
amount paid by the plaintiffs to the defendants on the purchase 
price of the hardener.

1 would allow the appeal and enter judgment for the plaintiffs 
for the suffi of ÜM114 with costs of the appeal and of the trial.

Appeal allowed.
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BICKERDIKE v. CANADIAN NORTHERN MONTREAL TUNNEL AND que 
TERMINAL Co.

Quebec Court of Review, Fortin, (irevnxhiehix mot Lomothe, J.l.
October U. 1917.

Railways (§11 A—10)—Liability for damages cached by blasting.
A railway company sjx-cially authorized bv Dominion Act (2 Geo. V. 

c. 74), to construct and o|)erate a tunnel is liable in damages under the 
Dominion Railway Act and the common law of Quebec for injury to 
property caused by blasting in connection with such construction although 
a necessary consequence thereof.

Appeal by defendant from a judgment of the Superior Court Statement, 
in an action in damages against the defendant for $750. The 
plaintiff declares that the company defendant, while constructing 
its tunnel under the Mount Royal in Montreal, caused to be set 
off explosions or blasts in the immediate vicinity of plaintiff's 
house. This explosion or blasts caused damages to her house, the 
foundation was weakened, the walls cracked, the windows and 
doors were altered and the whole house was deteriorated. The 
torts were the act of the defendant and were caused by its fault 
and negligence.

The defendants denied having caused any damages to plaintiff's 
house, and say that if any were sustained, such damages existed 
prior to the commencement of the defendant’s works. It also and 
«-specially alleges:—

7. That by an Act of the Parliament of Canada (2 Geo. V., c. 74), the 
defendant is a|ieeially authorized to construct and operute a tunnel (for 
"lie or more railway tracks) running from a point in the City of Montreal.
(hence in a generally westerly direction under Mount Royal, with the works

2S--3S D.L.K.



42i» Dominion Law Report*. [38 D.L.R.

QUE.

C. R.

Bickerdike

Canadian
Northern
Montreal
Tunnel

Terminal
Co.

Statement.

incidental to the une and operation thereof, and linen of railway, and the said 
works anil undertaking of the defendant are dirlared to be a work for the 
general advantage of Canada.

S. That if any of the damages complained of by the plaintiff were caused 
by the act of the defendant, which is not admitted but denied, such daniugo 
were necessary consequence of the exercise by the defendant of its statut on 
powers without negligence, and do not give rise to the plaintiff's action which 
this honourable court is incompetent to entertain.

The plaintiff inscribed in law against the allegations contained 
in the above para. 8 of the plea as follows:—

1. That the said paragraph contains two allegations neither of which 
allegations give rise to the conclusions demanded by the defendant’s plea for 
t he following reasons :—a. That the damages claimed were t he necessary conse
quence of the exercise by the defendant of its statutory powers, without 
negligence; b. That this honourable court is incompetent to entertain the 
plaintiff's action.

As regards the first allegation. </.
2. Because the fact that the damages were the necessary consequence of 

the exercise by the defendant of the statutory | lowers, without negligence 
would not. as a matter of law, relieve the defendant from its rcsponsihilit \ 
for such damages;

As regards the second allegation, b.
3. Because, as a matter of law, the plaintiff's action is one which this 

honourable court is competent to entertain.
The judgment 1 from is as follows:—
Adjudicating on plaintiff's said inscription in law:—
Seeing that para. 4 of art. 306 of the Railway Act provides in effect that 

nothing therein shall relieve any company from any resjxmsibility resting 
u|K>n it. under the laws in force in the province in which such responsibility 
arises, towards any |>erson. for anything done or omitted to be done by such 
company, or for any wrongful act, neglect, default, etc., of such company;

Seeing that the res|K>nsibility alleged arose in the Province of Quebec, by 
whose laws every |K*rson is responsible for the damage caused by his fault 
to another, whether by |msitivc act, imprudence, want of skill as well as by 
neglect, and for the damage caused by the things which he has under his

Seeing that the art. 9 of the Company's Act, the dis|x>sitions of the Rail
way Act relating to conqs-nsation anil damages and the ascertainment and 
payment thereof an1 made applicable to the exercise of the powers granted by 
the said special Act ami that s. 10 of the said special Act decrees that the 
saiil Railway Act. where not inconsistent with the said spirial Act. shall apply 
to the works authorised by the said x|»ecial Act;

Considering that s. 192 ss. 2 of the said Railway Act limit the ascer
tainment of damages to the date of the de|K)sit of the plan, profile ami book 
of reference, ami have no reference to damages suffered subsequently to said 
deposit cs|>ccially by parties w hose lands have not been required by the com
pany, hut who nevertheless have subsequently suffered damages by the opera
tion of the works authorized and said sections are therefore inconsistent with 
the provisions of the s|iecial Act, which contemplates the payment of damages 
subsequently suffered through the execution of the works, ami are therefore

80
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not applicable in such a case, of which the present cause is one. C.P.H. Co. 
v. Parke, 11886] A.C. 535.

Considering, moreover, that under said sections plaintiff has no means of 
beginning any proceeding or action for payment of the damage alleged, the 
initiative lying solely with the company and it cannot be inferred that it was 
the intention of parliament to deprive a person in her |>oaition of any and all 
remedy;

Considering that art. 306 of the Railway Act provides affirmatively that 
the company shall not be relieved by anything in said Act from any liability 
or responsibility resting u|kiii it under the laws of this province and that this 
provision includes the liability and resjMmsibility of defending before its 
courts any action brought for such damages;

Considering that the |lowers conferred u|Nin the company arc permissive 
only and cannot prejudice the common law rights of the plaintiff when the 
company decides how, when and where to act thereon. Saunby v. London 
'()nt.) Water Commis* ionn*. [1006| A.C. 110; Park dab v. West, 12 App. Cas.. 
H02; A'orth Shore Hailiray v. Pion, 14 App. Cas. 612.

Considering that the allegations of par. -S of defendant's plea are 
unfounded in law ;

Doth maintain plaintiff's inscription in law against said paragraph N of 
defendants’ plea;

Adjudicating on the merits of plaintiff's action;
Considering that by Act of Parliament, 2 Goo. V.. e. 74, the company 

defendant is given [icrmission to construct a tunnel running from a |Niint in 
the City of Montreal, thence in a generally westerly direct ion under Mount 
Royal and that the selection of said |>oint and said direction by the company 
and the construction of the said tunnel brought the work into the vicinity of 
the plaintiff’s house property, without notification of any kind from the de
fendant to the plaintiff ;

Considering that the said company of its own volition conducted the said 
work by means of blasting charges, of a force and power decided upon and 
selected by itself and its agents in the o|K-ration of which serious damage was 
done to plaintiff's home and property, for which damage defendant refuses 
to pay any com|iensation whatsoever;

Considering that the Railway Act and the special Act herein referred to 
contemplate the payment by the company exercising such powers as those 
granted to defendant of full comiK-nsation to all iiersons interested for all 
damage by them sustained by reason of the exercise of such ilowers;

Considering that the ascertainment of the extent of the damages suffered 
herein by the plaintiff under the arbitration clauses of the Railway Act is 
inijiussible inasmuch as the said clauses refer only to damages ascertainable 
at the date of the deposit of the plan, profile and book of reference of the works 
in question in the special Act herein referred to, to wit. long prior to the date 
of the damage suffered by the plaintiff herein ;

Considering that art. 306 of the Railway Act contemplates and refers to 
action before the courts for indemnity for any damages or injury sustained by 
reason of the construction or operation of the works authorised ;

Considering that the damages of the plaintiff herein were caused by the 
jHisitive acts, imprudence and fault of the defendant ;

Doth dismiss defendant's plea, doth adjudge and condemn the defendant
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to pay and mit inf y to the female plaintiff the said sum of $460 with interest 
from date of sendee of the art ion. and routs, including costs of exhibits.

Chauvin, Baker A* Walker, for plaintiff.
Laflenr, MacDougall, etc., for defendants.

Confirmed in review.

CANADIAN MORTGAGE INVESTMENT Co. v. CAMERON.

Supreme Court of ('amnia, Sir Charles Fitzpatrick, C.J., ami Damien, Idington, 
l)ufi and Anglin. JJ. June ti, 1917.

Interest (ft II B—65)—Mortgage—Interest Act—Statement of rate.
A «pedal statement in a mortgage on real estate complete in itself, 

of the amount of the principal and rate of interest calculated, is not 
required by sec. 0 of the Interest Act (R.S.C. (1900) ch. 120); it is 
sufficient if the facts stated in the mortgage show the principal amount 
and the rate of interest chargeable thereon.
[Note.—See annotation, 32 D.L.R. 60].

Appeal from a decision of the Appellate Division of the 
Supreme Court of All>erta, 33 D.L.R. 792, affirming, by an equal 
division of opinion, the judgment at the trial, 32 D.L.R. 54, in 
favour of the defendant.

Ss. 0 and 7 of the Interest Act, (R.S.C. (1900) e. 120).
The mortgage in question in this ease eontains the following 

covenant by the mortgagor:—
1. Tlmt he will pay to them, the said mortgagees, the above sum of 

SI.400 and interest thereon at the rate hereinafter s|*>eified in gold or its 
equivalent at the office of the said mortgagees at the City of Toronto in the 
Province of Ontario, as follows: That is to say, in instalments of $179.90 half- 
yearly on the 24th days of June and December in each year until the whole 
of said principal sum and interest thereon is fully paid and satisfied, making 
in all ten half-yearly instalments, the first of said instalments to become due 
and be payable on December 24, 1907. All arrears of both principal and 
interest to bear interest at 10% per annum as hereinafter provided.

2. That he will pay interest on the said sum or so much thereof as remains 
unpaid at the rate of 10% per annum by half-yearly payments on the twenty- 
fourth days of December and June in each and every year until the whole of 
the principal money and interest is paid and satisfied, and that, after maturit y 
interest shall accrue due at the rate aforesaid from day to day. and that interest 
in arrear. whether on principal or interest, and all sums of money paid by the 
mortgagees under any provision herein contained or implied or otherwise, 
shall lie added to the principal money and shall bear interest at the rate 
aforesaid, and shall he compounded half-yearly, a rest being made on the 
twenty-fourth days of the months of December and June in each year until 
all such arrears of principal and interest are paid : and that lie will pay the 
same and every part thereof on demand.

The only question for decision was whether or not this cove
nant contained the statement required bv s. It. The trial



VAN.judge held not and there l>eing an equal division of opinion in 
the Appellate Division his judgment stood affirmed.

Xcnhitt, K.(\. and Ford, K.(\, for appellants.
(!. /•’. Henderson, K.C.. for respondent.
I'lTZPATHK'K, (This appeal was argued at the same time 

as the appeal from the Appeal Court of the Province of Manitoba 
of Standard Reliance Mortgage Corporation v. Stubbs, d2 D.L.R. 
•*>7. The question for determination in each case turns upon the 
construction to be put upon the Interest Act (H.S.C. 1900, c. 120). 
Some minor objections to the judgment under appeal were taken 
by the ap|H>llant in its factum, but not pressed at the argument.

In the Manitoba case .the defendant pleaded that under the 
provisions of s. 0 of the Interest Act, no interest was recoverable 
under the mortgage given by him and judgment was given in his 
favour on this issue. In the present case this defence was not 
pleaded at all. but at the conclusion of the trial, leave was given 
to amend by pleading the statute. If the statement of defence 
was ever amended, it does not so appear on the record. I am 
dis|>oscd to think that leave ought not to have been given to make 
such an amendment, but it is unnecessary to decide this |>oint 
in view of the conclusion which I have reached that in this as in 
the Manitoba case the requirements of s. (i of the statute have 
been sufficiently complied with.

I have, in the Manitoba ease, sufficiently set forth my views 
of what, generally shaking, are the requirements of the statute, 
and it is unnecessary to repeat them here. As I pointed out, 
however, it must depend upon the terms of the mortgage in each 
ease whether or not it fulfils the conditions imposed by the statute.

The mortgage deed to be construed in the Manitoba case 
contains the provision

h in further agreed between me and the said mortgagees that the principal 
of $700 and the rate of interest chargeable thereon is 10', per annum.

In the mortgage given by the respondent to the appellant, 
the information required to In* given has to be sought first in a 
statement appearing on the face of the deed that the principal 
sum lent is $1,400, and, secondly, in the covenants of the respond
ents to pay the said sum of $1,400 and interest thereon at the rate 
of 10' ( per annum in half-yearly instalments of $170.90 on tin- 
days therein mentioned. This, in my opinion, sufficiently affords 
the information called for hv s. 0. In this, ns in the Manitoba
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mortgage, it clearly appears in the deed what is the amount of 
the principal money advanced and the rate of interest chargeable 
thereon calculated as provided by s. 6.

The appeal will lie allowed and the judgment varied by allowing 
the ap]M?llant interest upon the mortgage. The apjiellant having 
substantially succeeded in its claim is entitled to the costs of tin- 
action and the appeal. The respondent will have the costs of tin 
counterclaim.

Davies, J. (dissenting) 'The substantial question arising on 
this appeal is as to the proper construction of ss. G and 7 of the 
Interest Act, relating to mortgages of real estate in cases where 
the principal and interest are made payable on the sinking fund 
plan or any plan in which the payments of principal money and 
interest are blended, etc.

The sections are carelessly drawn, and the language used some
what ambiguous. It is not to be wondered at, therefore, that there 
has been much difference of judicial opinion as to their meaning.

I frankly confess myself I entertained much doubt as to 
their meaning alike during the argument and subsequently when 
discussing the sections with my colleagues.

I have, however, reached the conclusion, after consideration, 
that the majority judgment of the Court of Allierta in this case 
and the unanimous judgment of the Appeal Court of Manitoba 
in the appeal case of the Standard Reliance Mortgage Co. 
against Stubbs, the arguments in which appeals were heard by us 
together, were correct and that lx>th appeals should lie dismissed.

In the case of the Canadian Mortgage Investment Co., I 
concur in the reasoning of Ives, J., with whom Stuart, J., con
curred, confirming that of Harvey, C.J., the trial Judge.

It seems to me that any other conclusion than that reached by 
them would render the sections valueless as a protection to tin- 
borrower, and defeat their clear object, intent and purpose.

I construe s. 6 as requiring in mortgages on any plan under 
which the payments of principal money and interest are blended 
that the “statement” called for by the section should shew plainly 
and separately the amounts of the principal and the interest re
spectively contained in each blended stipulated payment with the 
rate at which the interest has been calculated, and, as the section 
says, “calculated yearly or half-yearly, not in advance.”
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Now it is absurd, to my mind, to talk al>out the rate of inierert 
being “calculated yearly or half-yearly.” What it must mean is 
that the statement must show the interest calculated yearly or 
half-yearly but “not in advance” in each blended payment, and 
the rate of interest, so that the mortgagor might test its correct
ness.

I cannot accept the argument that s. 6 requiring the “state
ment” referred to is complied with if the facts required to In- 
shewn in it can be gathered from different parts of the mortgage. 
It must be, in my judgment, complete in itself—and one shewing 
the essential facts, principal, interest and rate of interest on each 
blended payment.

S. 7 refers specifically to the “statement” required by s. fi in 
the absence of which “no interest whatever shall lie chargeable."

It contemplates that there may be a difference between t la- 
rate of interest shewn in the statement and the rate stipulated 
for in “any other provision, calculation or stipulation in tla- 
mortgage,” and provides that in such case there shall not neces
sarily be a forfeiture of all interest but that no greater rate than 
that shewn in the “statement ” required by s. ti shall lx- recoverable.

The two sections, when read together, confirm me in the opinion 
that the mortgagor was not to l>e left to infer or gather from the 
“other provisions, calculations or stipulations” of the mortgage 
how the blended payments he was called upon to make wen- 
made up and how much was principal, how much interest and at 
what rate the latter was calculated, but that the statement re
quired by s. 6 should furnish him with all that information, and 
that in the absence of any such statement no interest could be 
recovered and that no other provision in the mortgage, however 
express it might be, could make him liable for a higher rate of 
interest than the statement shewed.

Putting the best construction I can upon the admittedly 
ambiguous language used in the section, I can reach no other 
conclusion than the one I have attempted to express, that the 
“statement” required by s. 0 is one shewing separately in each 
blended stipulated payment how much of principal and how much 
of interest the blended payment comprised, and the rate of interest 
at which the calculation was made, “yearly or half-yearly, not in 
advance.”
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()t herwise, in my judgment, the whole object, intent and 
purpose of the sections are defeated.

We an» not to speculate, of course, as to what were the objects, 
intents and pur|x»scs of the enactment, but to construe its lan
guage. When that language is ambiguous and the object, intent 
and purpose of the enactment are plain, as 1 think they are in 
the sections under consideration, we are justified in putting such 
a construction u|mhi the ambiguous language as will give effect to 
and not defeat such object and purpose. I have endeavoured to 
do so in this case without doing violence to the language of the 
Act.

I would dismiss the appeal with costs.
Idington, J. (dissenting) :—Contrary to my first impression, I 

have reached the conclusion that the Interest Act required some
thing more than is to be found in the covenants and other pro
visions of the mortgage in question, which clearly falls within s. 
<> of said Act, and in default thereof appellant cannot recover 
interest.

I suspect there was never a mortgage but contained statement > 
of fact which, when coupled with the other fact, inevitably well 
known to the mortgagor, of the amount advanced, would enable 
him by what are called, perhaps ironically, simple questions of 
computation to ascertain “the rate of interest chargeable thereon, 
calculated yearly or half-yearly, not in advance."

The legislation in question seems to have been designed for 
the protection of those who perchance by improvidence or want 
of knowledge of those simple methods of calculation were incapable 
of determining offhand the meaning of the facts presented to them 
in such an instrument as this in the way of covenants or other 
provisions and thus needed to have resort to a simple statement 
of fact declaring “the amount of such principal money and the 
rate of interest chargeable thereon calculated yearly or half- 
yearly, not in advance.”

It was clearly intended that the borrower need not concern 
himself further with regard to the rate of interest and that if 
there were no such simple method provided, no interest could In- 
recovered.

And if there were other stipulations in the mortgage in conflict 
therewith then that no greater rate of interest should be recover
able than shewn in such statement as provided by s. 7.
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The object of parliament plainly was to remedy an abuse that 
had existed and could lie successfully continued if resort had to be 
had to complicated calculations to determine tin- basic facts of 
what was implied in the blended periodical instalments of prin
cipal and interest.

As 1 agree in tin- reasoning of the Chief Justice and Ives, J.. 
in the Court of Appeal, 1 need not elaljorate.

1 do not think we should interfere with the questions of costs 
or damages as dis)>oscd of iii said Court.

I think the ap)>cnl should be dismissed with costs.
Duff, J. : -This appeal and that of Standard Reliance Co. v. 

Stubbs, post, were heard together and the disposition of them must. 
in the main, Ik* governed by the same considerations. Before pro
ceeding to discuss the statute upon which the respondents rely in 
Inith cases 1 cite some words of Lord Haldane in Vacher A* Sons 
v. London Society of Compositors, [1913], A.C. 107, at 113:

My L»rds. wc have heard in I lie course of this case, suggestions as In the 
merits of the coiiflieting jHiints of view and as to the reasonableness, in inter
preting the language of parliament in the Trades Disputes Act of llMMi. of 
pri'suming that the legislature was acting with one or other of these points 
of view in its mind. For my own part. 1 do not propone to speculate on what 
the motive of parliament was. The topic is one on which judges cannot profit
ably or properly enter. Their province ia t lie very different one of const ruing 
tin* language in which tin- legislature has finally expressed its conclusions, and 
if they undertake the other province which belongs to those who, in making 
the laxvs have to endeavour to interpret the desire of the country, they arc in 
danger of going astray in a labyrinth to the character of which they have no 
sufficient guide. In endeavouring to place the proper interpretation on the 
sections of the statute before this House sitting in its judicial capacity. I 
pm|fose, therefore, to exclude consideration of everything excepting the state 
of the law as il was when the statute was passed, ami the light to lie got In 
reading it as a whole, before attempting to construe any particular section. 
Subject to this consideration, I think that the only safe course is to mul the 
language of the statute in what seems to he its natural sense.

It is in the spirit of those observations that the provisions of 
the Interest Act, which have lieen the * discussion on
the appeals, must In* examined.

I can discover no ground for ascribing to the won! “statement " 
in these sections any unusual meaning. If the facts which the 
statute requires to In* shewn are stated, then I think the require
ment of s. (> is complied with.

1 find no difficulty in applying the words of s. <i according to 
their natural meaning to the mortgages before us.
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First, as to the respondent Cameron's mortgage. The two 
important paragraphs arc these:—

[See statement of case for pars. 1 and 2.)
Now these two paragraphs state with perfect clearness that 

each of the stipulated half-yearly instalments contains a sum 
charged for interest at the rate of 10% payable half-yearly and 
that interest at this rate is chargeable under the mortgage and 
payable at such intervals. That, I think, is a sufficient compliance 
with the statute.

As to the res])ondent Stubbs’ case, the stipulation to be con
sidered is as follows :—

In consideration of the sum of I7(X) lent to me by the Sun and Hasting* 
Savings and Ixian Co. of Ontario (who and whose successors and assigns arc 
hereinafter included in the expression mortgagees) the receipt of which 1 do 
hereby acknowledge, covenant with the mortgagees that I will pay to the said 
mortgagees the above sum of $700 in gold or its equivalent, together with 
interest thereon as hereinafter provided, at the offices of the said mortgagee* 
in the City of Winnipeg, in the Province of Manitoba, or in the City of To
ronto, in the Province of Ontario, said principal and interest l>cing payable 
as follows: The sum of $8.70 on the first Monday of each month for the peril*I 
of 135 months next ensuing, the first of such monthly instalments to become 
due and payable on the first Monday of January, A.D. 1003, together with 
all sums, [x-nalties anil forfeitures which may become due ami payable to tl* 
mortgagees by me by virtue of the by-laws of the said mortgagees.

Together with the further covenant in the following words:
And it is further agreed between me and the said mortgagees that the 

principal is $700 anil the rate of interest chargeable thereon is 10r;, |*?r annum 
as well after as before default.

These two stipulations contain an explicit statement of the rate 
of interest chargeable; the rate is declared to be 10% and I think it 
is stated with sufficient clearness that it is to be payable annually.

Anglin, J.:—What I have stated in Standard Reliance 
Mortgage Co. v. Stubbs, post, disposes of the main question on this 
appeal—that as to the mortgagee’s right to recover interest. 
The mortgage states that the sum advanced is $1,400 and by the 
second covenant the mortgagor agrees to pay thereon or on so 
much thereof as remains unpaid, interest at the rate of 10% per 
annum by half-yearly payments. This I regard as a statement 
meeting the requirements of s. 6 of the Interest Act.

Except an item of $200 allowed for damages for refusal to 
discharge the mortgage, several grounds of appeal taken by the 
appellant involving comparatively small amounts were not pressed 
by Mr. Nesbitt. In view of the disposition in its favour of the
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question us to its right to recover interest tin1 appellant is also 
obviously entitled to relief as to the 8200 item.

The appellant is entitled to recover from the respondent its 
costs in all the Courts.

Judgment should be entered in the usual form for the taking 
of the mortgage accounts. Appeal allowed.

STANDARD RELIANCE MORTGAGE Co. v. STUBBS.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 

Duff and Anglin, JJ. June ti, 1917.

Interest—(| II B—65)—Statement of bate—Mortgage.
A clause in a mortgage of real estate that “It is further agri-ed .... 

that the principal is $700 and the rate of interest chargeable thereon is 
10 per cent, per annum as well after as before default” is a sufficient 
statement of the amount of the principal and interest to satisfy tin- 
requirements of sec. 6 of the Interest Act (R.S.C. 1906, c. 120).

[32 D.L.R. 57, reversed; see annotation, p. 60].

Appeal from a decision of the Court of Appeal for Manitoba, 
32 D.L.R. 57, 27 Man. L.R. 270, affirming the judgment at the 
trial in favour of the plaintiff. Reversed.

Lafleür, K.C., and Jones, for appellants.
Bergman, for respondent.
Fitzpatrick, C.J.:—The Interest Act (R.S.C. 190t>, c. 120) in 

part represents the statute 43 Viet. c. 42. Until the year 1911, no 
case appears to have come before the courts de|>cnding upon this 
statute. In that year there was one in the court of the Province of 
Alberta, and there were two last year. These three Allærta cases 
and the one now under appeal are the only eases in which the 
courts have been called on to construe the Act during the 37 years 
that have elapsed since it was passed.

In my opinion, the difficulties that have now lieen suggested 
regarding the requirements of the Act are largely imaginary and 
certainly very exaggerated.

S. 6 of the Act is as follows:—
Whenever any principal money or interest secured by mortgage of real 

estate is, by the same, made payable on the sinking fund plan, or on any plan 
under which the payments of principal money and interest are blended, or 
on any plan which involves an allowance of interest on stipulated payments, 
no interest whatever shall be chargeable, payable or recoverable, on any part 
of the principal money advanced, unless the mortgage contains a statement 
shewing the amount of such prinei|>al money and the rate of interest chargeable 
thereon, calculated yearly or half-yearly, not in advance.

The purposes of this section and what it calls for are, I think,
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very fairly stated hv Walsh. ,1.. in tin* latest judicial pronouuce- 
mcnt on the subject given on the ap|M*al of the ease of ('omnium 
Xtnrthern (reported in error “ Mortgage”) hurst ment Co. \. 
Comer on, 33 D.L.Ib 792, at 794.

If the blended payments of principal and interest amount t., 
more than the principal and interest at the rate stated, then, hv 
s. 7. no greater interest is recoverable than the rate stated.

The meaning of the requirement in s. ti that the mortgage 
should shew “the rate of interest chargeable thereon calculated 
yearly or half-yearly not in advance" is not |M-rltaps altogether 
clear.

I have read very carefully all the judgments in the decided 
eases but I have failed to find in them any satisfactory explanation 
of the meaning of the provision though there are some conclusion' 
as to what it does not mean. It is pointed out that “calculated" 
is not the same as “payable" but in the res|>ondent*s factum il i' 
said:

Ap|ielhmts' contention is that the interest here is payable inonthh 
Interest at the rate of 10', |ier annum payable is more than 10'.
Iht annum.

Yet the Act cannot have intended to prohibit any such monthly 
payments of blemh-d principal ami interest.

I do not know what interpretation has been generally adopted 
as shewn by mortgage forms in common use in the country, but 
in the appeal to this ( ourt from the Ontario ’ourt of tin-
case of ttiggx v. Freehold Loon nml Sari tig* Co., 31 ( ’ail. S.( ML I3ti. 
the Interest Act was incidentally eonsideml through the use that 
had lieen made of a printed form adapted to a loan repayable in 
one sum with interest in the meantime, and we read :

Then follows, in tin- printed form, a clause which is required by the statute 
to In* inserted in every mortgage wherein the principal and the interest ace urn I 
by the mortgage are blended together and made payable by instalments. It 
is as follows:

The amount of principal money secun-d by this mortgage is %20.000 ami 
the rate of interest chargeable thereon is It |s-r cent. |s-r annum not
in advance.

It must Ih- observed that whatever interpretation is put upon 
the words “calculated yearly or half-yearly not in advance." tin 
difference in the rale chargeable would Ih* only fractional, and. I 
think it may well be that if all the information required to lie 
given to the mortgagee is. as I think it is, that set forth by Walsh. 
.1., then the statute is satisfied without absolutely exact figures

B7B
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which the difference in |N*rmissible schemes of repayment rentiers 
impossible to state. The statement of tin* rate is. 1 

think, only required for the purpose of a standard of comparison.
The effect of judgment like that under appeal leads to extrava

gant results. These may sufficiently In* seen summed up in a 
note to the rc|N»rt of this case in 32 D.L.U., at p. tit). The learned 
commentator concludes that.
in a mortgage providing for |wriodieal payments of blended amounts, there 
shall In* a calculation in figures shewing how each amount is constituted by 
ilistinguishing principal and interest and stating that the interest is calculated 
yearly or half-yearly, ns the ease may he, at a named rate. No other method 
would enable an illiterate or inex|ierieneed man to do what the mortgagor, it 
is said, should In* enabled to do, that is. among other things, he able afterwards 
to check over the amounts and see how he stands.

Now, in the first place, the Act says nothing about enabling 
illiterate or inex|>erieneed men to understand a calculation which 
requires a skilled actuary to understand and is tieyond the under
standing of the majority of even educated men, and nothing aliout 
keeping him afterwards informed as to how he stands. But further 
it hardly seems worth while blinding the principal and interest 
if in the same dml they have to In* separate!I and so stated in 
respect of each payment. Indeed, it would seem doubtful whether 
they could then In* called blended payments at all. and as it is 
only with such blended payments that the Act is dealing, it might 
then have no application to the mortgage at all.

I think it is |N*rfectly certain that it was never in contemplation 
that the A et should impose, in respect of all such mortgages as it 
provides for, an obligation to set forth all these calculations, and 
equally certain that it dims not do so.

It is not necessary to consider the decided eases in detail 
Iweause each ease must de|N*nd to a certain extent on the wording 
of the mortgage dml therein ealh*d in question.

In the present ease, I think the requirements of the Act are 
satisfied by the agn*ement lietween the parties expressed in the 
mortgage, “that the principal is $700 and the rate of interest 
chargeable thereon is 10' < |N*r annum.”

The statement of elaim asks for declarations that no interest 
whatever is payable on the mortgage and that the same has In*cii 
satisfied. As this claim fails, the action must In* simply dismissed.

The ap|N*al will therefore In* allowed and the action dismissed.
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the costs of the appellant lx)th in this court and the courts below 
to lie paid by the respondent.

Davies, J. (dissenting):—In the case of Canadian Mortguyi 
Investment Co. v. ('ameron, 38 D.L.R. 428, 55Can. 8.C.R. 40*.». 
which was argued with this appeal, I have filed my reasons for 
dismissing that appeal and would refer to them as my reasons for 
dismissing this ap()eal with costs.

Idington, J.(dissenting) :—This case was argued together with 
the case of the Canadian Mortgage Investment Co. v. Cameron. 
raising the same question as to the requirements of the Interest 
Act, for a specific statement in the mortgage, in which payments 
of principal and interest arc blended.

Of the respective mortgages in question that in this case is to 
my mind far more vicious on its face in disregard of the Act, than 
those in the other case.

Indeed, its provisions bring to mind some of the very abuses 
which I have no doubt led to the imperative enactments now in 
question.

The mortgagor in this case covenanted as follows:— 
which I do hereby acknowledge, covenant with the mortgagees that 1 will 
pay to the said mortgagees the above sum of $700 in gold or its equivalent 
together with interest thereon as htrinafler ftrovided, at the offices of the said 
mortgagees in the City of Winning, in the Province of Manitoba, or in the 
City of Toronto, in the Province of Ontario, said principal and interest being 
pay aille as follows: —

The sum of $8.75 on the first Monday of each mont h for the period of 
135 months next ensuing, the first of such monthly instalments to become due 
and payable on the first Monday of January, A.I). 1903, together with all 
sums, penalties and forfeitures which may become due or payable to the 
mortgagees by me by virtue of the by-laws of the said mortgagees; 
and then after some pages of other stipulations it contains this :

And it is further agreed between me and the said mortgagees that the 
principal is $700 and the rate of interest chargeable thereon is 10*|>er annum 
as well after as before default,
which is followed by a provision for the said payments of 135 
monthly instalments liquidating the debt and otherwise. And 
then this curious provision follows, i.e.:—

And for all purismes of this mortgage and for enforcing all rights and 
remedies of the respective jiarties thereunder, whenever it shall lie necessan 
to ascertain the amount of principal or interest remaining due or in arrears, 
the same shall be ascertained by the actuary of the said mortgagees, and his 
certificate of the fact required shall be final and conclusive between the parties 
hereto and those claiming through or under them.

As the by-laws of the company to which the mortgage was
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given and of which ap|>ellant is only assignee, are not before us, 
the penalties and forfeitures covered by the foregoing covenant 
must be matter of speculation. Its nature, however, I regret to 
say, reminds me of the old time abuses to which I have referred.

And the lastly quoted clause is not, 1 most respectfully submit, 
as contended by counsel for appellant, merely a collateral matter, 
hut of the very substance of the covenant which is for payment of 
principal “with interest thereon as hereinafter provided,” limited 
only by the determination of the mortgagee's actuary.

1 think that these provisions must Ih* taken as a whole when 
we are asked to find therein a substitute for the specific require
ments of the Interest Act, demanding that simplicity of statement 
1 have adverted to in my opinion in the other case which I need 
not repeat here.

They seem like a determination on the part of the draftsman 
to circumvent the Act rather than an intention to submit to it.

1 agree with the reasoning in the courts below and need not 
repeat what I said in the other case.

I think the appeal should be dismissed with costs.
Durr, J.:—See ante p. 433.
Anglin, —The purpose and effect of the concluding clause 

of s. ti of the Interest Act (tt.8.0. llXMi, c. 120) are certainly not 
as clear as could Ih* desired. Çonsideration of its terms, however, 
has led me to the conclusion that it d<M*s not prescribe that the 
mortgage shall set forth the calculation by which the several 
blended payments or instalments of princiiml and interest are 
computed, or that it shall be shewn what amount of principal and 
what of interest is comprised in each such payment or instalment. 
What the preserilied statement is to shew is (a) “the amount of 
such principal money advanced," i.e., the amount of the principal 
money secured which has been advanced and is to be repaid in 
the blended payments; (b) “the rate of interest chargeable there
on." i.e., the rate at which the interest to be paid is to Ih computed, 
if) The section further prescrit h*s that such interest shall lie "cal
culated yearly or half-yearly not in advance," and that the "state
ment" shall shew that it is intended to lie so computed. The 
adjective “chargeable" clearly relates to and qualifies the word 
“rate.” The participle “calculated” equally clearly relates to 
and qualifies the word “interest." It cannot apply to the word
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“rate;” a "rate of interest " is not “calculated.” But the “rate" 
is <listinvtly affected hy the frequency with which it is calculated 
or computed, and interest in advance is appreciably more advan
tageous to the lender than interest not in advance. Ten per cent 
|N«r annum computed monthly is a rate materially higher than ten 
|H*r cent, per annum computed yearly. There is nothing in the 
statute which precludes requiring payment by quarterly, mont hi \ 
or even weekly instalments of blended principal anti interest. But 
however frequently the payments are to In* made, not only must 
the rate of interest chargeable lie stated, but it must also appear 
that such interest is to l>e “calculated” (i.c., computed) “yearly 
or half-yearly anti not in advance.” If the rate In* stated to In- 
say 10% per annum, although this is not an explicit statement 
that the interest is to lx* computed yearly, such a computation 
is implied, and 1 should regard it.as a sufficient statement to that 
effect and as precluding the computation of interest on any other 
than a yearly basis. So too with the provision “not in advance." 
Tnless the contrary is expressly stipulated, I would read a reserva
tion of interest at 10% per annum as precluding computation of 
interest in advance. That the interest in such a case is to Im 
computed “not in advance” is. I think, the reasonable implication 
from the stipulation. The statement in the mortgage lief ore us 
that, “the rate of interest chargeable thereon (t.e., on the principal 
of $700) is 10% per annum as well Indore as after default” is, in 
my opinion, a sufficient statement of the rate of interest and that 
it is to lx* calculated yearly and not in Advance.

Nor do I think it at all necessary that the statement required 
by s. 6 should appear otherwise than in the expression of the con
sideration, in the proviso for redemption, or in the covenant for 
payment. Neither is its form material if the information is given 
which the statute prescrilx*s.

If the blended payments or the instalments stipulated in fact 
amount to more than the principal money and interest calcu
lated at the rate and on the basis so stated, s. 7 provides tin- 
mortgagor's remedy by restricting the mortgagee's right of re
covery to the amount secured according to such statement. If 
the sum of the blended instalments amounts to less than the princi
pal and interest secured by the mortgage according to the state
ment. and the mortgagee has agreed to lx* redeemed on payment
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of the specified instalments, it may lx» that he would have difficulty 
in seeking to avail himself of the statement to enforce payment of 
any larger sum. But any error in the computation of the blended 
payments or instalments does not affect the sufficiency of the 
statement to meet the requirements of the statute. They are 
satisfied if the mortgage shews the amount of principal money 
advanced and to l>e repaid, the rate of interest per annum which 
it is to l>ear, and, if it be so intended, that such interest is to lx* 
calculated half-yearly. A stipulation for interest to he comiuitcd 
in advance or more frequently than half-yearly is altogether 
forbidden; a statement shewing that interest is to lx1 computed or 
is to la* calculated in advance would not in either case render such 
a calculation legal; no interest whatever would lx* “chargeable, 
payable or recoverable," on such a mortgage.

One purpose of the statute is to protect the mortgagor against 
committing himself to an obligation to pay a higher rate of interest 
than he understood would be charged through the concealment 
of such higher rate in blended payments. This object is accom
plished by requiring the statement shewing the amount of prin
cipal advanced, and the rate of interest, depriving the mortgagee 
of any right to recover interest at a rate greater than that so 
shewn, and if the prescribed statement is lacking taking from 
him all right to recover any interest.

As I said at the outset, the construction of the statutory clause 
in question is by no means free from difficulty. 1 fully recognize 
that different views may lx* taken of its purpose and its purport. 
1 have merely endeavoured to state them as they present them
selves to me.

It follows that in my opinion the demurrer to the statement of 
claim must be allowed. The appellant is entitled to its costs in 
all the courts. • Appeal allowed.

REX v. MOKE.
(Annotated)

Alberta Sujrreme Court, Appellate Division, Haney, C.J., Berk, Walsh and 
Hyndman, JJ. October, IS, 1917.

1. lIoMicihK (I III A—20)—Excuse—Previous arvsb and threats.
It is no justification of homicide that the deceased had on previous 

occasions abused and threatened the accused so as to make the latter 
apprehensive either of beinç killed or of receiving grievous Inxlily harm, 
if, at the time of the shooting, the accused was well armed and he was 
in no immediate danger from the other who was neither armed nor in a 
position threatening attack.
29 —38 D.L.*.
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2. Evidence (| VII E—615)—Opinion op expert as to sanity and deci 
sions.

The fact that an expert witness giving only opinion evidence for the 
defence was not cross-examined for the prosecution, nor was his evident 
contradicted, does not place an obligation UfNMI the trial Judge to direct 
the jury that they are bound to accept the evidence as correct ; it is prop
erly left to the jury to accept or reject such opinion evidence.

(See Annotation on Medical Expert Witnesses at end of this ease.]
3. Trial (| I II—50)—Judue expressing his own opinion on the pacts to

THE Jt'RY.
The trial Judge in summing up in a criminal case may express his own 

opinion utxm the facts and this will not be a ground for a new trial if he 
made it clear to the jury that they were the judges of the facts and were 
to exercise their own judgment without being bound to accept his view.

Statement. Crown case reserved by Stuart, J., Indore whom with a jury 
the aeeused was tried and convicted on a charge of murder. 
The opinion of the Court was asked upon the following ques
tions :—

1. Was I right in directing the jury that the evidence given on 
behalf of the accused, as to his insanity at the time Louis Lemay 
was shot, merely shewed or tended to shew that he was labouring 
under a specific delusion, but that he was in other respects sane, 
ami therefore that as to his defence, section 19, sub-section 2, of 
the Code governed?

2. Was my charge to the jury as to the medical evidence 
or as to the defence of insanity in any way such as that it may 
have so prejudiced the jury against either as to possibly have 
prevented a fair trial of the accused?

3. Should 1 have left it open to the jury to find, if they so 
chose, a verdict of “Not guilty upon the ground of insanity" 
without directing them that section 19, suli-seetion 2, of the Code 
applied?

4. Was I right in directing the jury, in effect, that the medical 
evidence for the defence, if it pro veil anything, proved that the 
aeeused was labouring under a specific delusion of a particular 
kind?

5. Does the evidence of Dr. Landry warrant the direction that 
it proved, or tern let 1 to prove, that the accused was labouring 
under a specific delusion?

6. On my re-charge, was it fair, particularly in view of the 
fact that the Crown did not cross-examine Dr. Landry and did not 
call any evidence in rebuttal, to suggest that the defence of 
insanity was one that could be easily trumped up?
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7. In view of the fact that Dr. Landry was not cross-examined, 
and that the medical evidence given on l>ehalf of the accused was 
not contradicted, should 1 have directed the jury that they were 
hound to accept the evidence as correct?

8. Crown counsel, in his closing address to the jury, while 
entering into no particular analysis of the medical evidence, 
stated that the said evidence was a shock to his intelligence. 
My attention was not called to this remark ; while charging the 
jury, I did not refer to it. Does this of itself, or when taken in 
connection with my charge as to the medical evidence, warrant 
the ordering of a new trial?

9. Should the verdict of “Guilty” and the sentence based 
thereon for any reason ap|>enring at the trial Ik* set aside and a 
verdict of “Not guilty on the ground of insanity” be entered, 
or should a new trial be ordered?

Frank Ford, K.C., and A. G. MacKay, K.C., for the prisoner.
//. H. Parité, K.C., for the Crown.

The judgment of the majority of the Court was given by
Walsh, J. :—Questions 1,3, and 4 were obviously framed under 

the idea that the trial Judge's charge to the jury left to them for 
consideration only the question whether or not the accused was 
labouring under a specific delusion and that under it, it was not 
open to the jury to bring in a verdict of “Not guilty upon the 
ground of insanity,” unless in their opinion a defence under sul>- 
section 2 of section 19 of the Code had l>een established. I 
think that this is a mistaken idea, for a reading of the charge 
satisfies me that the whole question of the prisoner's insanity 
was left to the jury. At the very beginning of that portion of the 
charge which deals with the question of insanity the learned 
Judge read to the jury sub-section 1 of section 19, and he then said: 
“The accused person must be labouring under some disease of the 
mind to such an extent as to render him incapable of appreciating 
the nature and quality of the act he does and incapable of knowing 
that such an act was wrong. If he proves that to your satis
faction clearly and you are satisfied that he has convinced you 
of it by this evidence which was adduced here yesterday, then no 
doubt you are bound to bring in a verdict of ‘Not guilty on the 
ground of insanity.’ ”
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At a later stage lie said : “That is what has to lie shewn, that 
he was incapable of appreciating the nature and quality of his 
act and of knowing what he was doing when he was shooting at 
Letnay and of knowing that the consequences probably would 
be that he would kill him and also incapable of appreciating that 
that was a wrong thing to do. ”

These arc two such plain and distinct directions to the jury 
that they could, if they saw fit, acquit the accused, if, apart from 
his delusions, they found him insane within the definition of in
sanity given by the first sub-section of section 19 that it is difficult 
to understand how the misapprehension arose which gave fonn to 
these questions. He, of course, did direct the jury as well on the 
question of the specific delusion arising upon the evidence under 
sub-section 2 of section 19. It was imperative that he should 
do so, and I do not understand that any complaint is made 
because he did. All that is suggested in this connection as 1 
understand it is that he did so to the exclusion of the idea that the 
accused could otherwise lie acquitted 'lecause of his insanity and 
that suggestion is, I think, based upon a misapprehension of the 
learned Judge’s language.

I think that no answer can be given to any of these questions 
because they are liased upon an incorrect statement of the facts 
disclosed by the records of the trial.

I would answer question 2 in the negative. It is very doubt
ful if any question of law is raised by it. It is really meant. 1 
suppose, to raise the question of the right of a trial Judge in a 
summing up in a criminal case to express any opinion of his own 
upon the facts upon which the jury has to pass. I have no 
doubt whatever of the alwolute right of a Judge to do so. The 
question in each particular case must lie whether or not he has 
made an improper use of his right, for it unquestionably is one 
which is capable of lieing abused. In the case in hand I am of the 
opinion that the learned trial Judge in no manner overstepp'd 
the mark. While he did not hesitate to tell the jury how the 
evidence struck him he told them more than once that they w en
tile judges of the facts, and that they were not bound to accept Ins 
view of them but must exercise their own judgment upon them. 
Sentences and expressions here and there which when isolated 
from what preceded and followed them sound perhaps somewhat
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strong, lose a good deal of their apparent harshness when read 
with the context. The charge must be read as a whole, and so 
reading it, I am strongly of the opinion that the trial Judge in no 
sense exceeded the bounds of judicial right and propriety in wdiat 
he said.

I would answer question 5 in the affirmative.
It is difficult to understand what question of law is raised by 

question 6. We are simply asked to say whether or not a sugges
tion of the trial Judge that the defence of insanity was one that 
could Ik* easily trumped up was fair. It surely could not In* un
fair to state so obvious a fact. The learned Judge did not suggest 
that the defence was trunqied up in this case. On the contrary, he 
took particular pains to acquit both counsel and medical experts 
of any trumping up of this defence. 1 would answer this question 
in the affirmative.

I would answer question 7 in the negative. I )r. Landry did not 
depose to a fact, he merely swore to an opinion, giving his reasons 
for it, and I think that it was properly left to the jury to accept or 
reject that opinion.

I would answer question 8 in the negative.
I quite agree that it would l>e much l>ettor if counsel refrained 

from expressing their own opinions upon the facts which have 
been presented in evidence before a jury, but that is a question of 
propriety and not of law'. In any event something much more 
serious than is complained of against counsel for the Crown in this 
case would have to lie established l>efore I could be satisfied 
that some substantial wrong or miscarriage had been done thereby, 
so as to prevent the application of section 10It) to the conviction.

In strictness I think question 0 should not be answered at all. 
It surely was never the intention that one should be allowed to 
put in book form before an Appellate Court a record of the pro
ceedings at a criminal tiial anti ask that Court to go through 
it and say whether or not there is anything in it which entitles 
the accused to have the verdict against him reversed or a new 
trial ordered. The power is to reserve any question of law 
arising on the trial which means, I take it, that some particular 
question of law must l>c stated. As, however, under this question 
two points have arisen for discussion, it may be as well to dispose 
of them, despite the form of the question. It was suggested from
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the Bench on the argument that the story worn to by the accused, 
if true, justifiai him in killing Lemay in self-defence.' No such 
contention was raised at the trial, ami though invited to do so, 
neither of the counsel who appeared for the prisoner before this 
Court adopted the suggestion by presenting any argument before 
us in support of it. In my opinion such a defence, if raised, 
would have l>een quite untenable. Neither am I able to agree 
with the view which my brother Beck puts forward in his reason > 
for judgment, that the jury, if given the opportunity to do so, 
might have acquitted the accused, because he killed Lemay under 
circumstances, which, having regard to section 52 of the Code, 
justified him in doing so.

According to the story of the accused, when he fired the shot 
which killed Lemay, he (Lemay) was lying on his stomach in the 
bed with his face toward the wall and his back towards the accused. 
The accused had been out of bed for some time, and for a good 
part of it had his gun in his hands. He delilierated for some time 
whether he would or would not kill Lemay, who all this time was 
lying in his bed in apparent unconsciousness of w hat the accused 
was doing. There wras certainly no need for him to kill Lemay 
then, for at that moment he was not in the slightest danger from 
him. He then had in his possession apparently the only fire-arm 
which was then in the cabin in which these men were. I say, 
apparently, for I have lieen unable to find anything in the evidence 
to indicate that there w as any other. This rifle is referred to through
out as “ the gun " as though it was the only one there, and 1 find in 
the evidence of the accused the statement that he at one time during 
his associations with Lemay had a shot gun, but it was not very 
much good and he stood it up against a tree and left it there. 
Be that as it may, it is impossible for me to think even if the 
accused had the strongest possible reason to fear that on some 
future opportunity Ix-mav might kill him he was therefore justi
fied in killing Ixinay at a moment when he lay helpless before 
him, and he was so thoroughly armed as to have made quite hope
less any present attack by Lemay upon him. It seems to me to be 
carrying the principle of justification to a dangerous length to hold 
that liecause one man has abused and threatened another, even to 
the length of making him properly apprehensive that on some 
future oecasion he may kill or do grevious bodily harm to him,



38 D.L.R.] Dominion Law Heiohw. 447

that that other may take advantage of an op|x>rtunity to kill him 
which presents itself when he is well armed and the aggressor 
is helpless, and thus render his threats incapable of fulfilment.

The other point taken under this omnibus question was that 
the written confession of the accused put in as exhibit 14 was not 
admissible 1 «‘cause it apjx'ared from his evidence that the con
stable to whom he made it had induced him to make it by telling 
him that it would Ik* 1 letter for him to do so. There are two very 
complete answers to this objection. The first is, that this con
fession was admitted only after the learned Judge, by examina
tion and cross-examination of all the witnesses then offered ujnm 
the iHiint, was satisfied that this confession was voluntary. There 
was absolutely nothing in the evidence of any of the witnesses 
u|H)ii whose testimony it was admitted that was even suggestive 
of the idea that it was otherwise than voluntary. The learned 
Judge would have erred in excluding it. The other answer is that 
even if it was improperly admitted, the accused went into the 
witness-box and told there in substance the story related by him 
in his confession, so that the jury had practically the same thing 
from him in his verbal evidence that was conveyed to them by 
his written confession, and it is therefore quite plain that no sub
stantial wrong or miscarriage was occasioned by its admission. I 
would therefore answer question t> in the negative.

In the result I would affirm the conviction.
Hakvey, C.J., and Hyndman, J., concurred with Walsii, J.
Beck, J\ (dissenting):—This is a case stated by Mr. Justice 

Stuart, after the trial with a jury of the prisoner for murder, in 
which a defence of insanity was raised, the accused lieing found 
guilty with a recommendation to mercy.

There is still much confusion on the ' ct of insanity, as 
may lie seen from a discussion of the matter by Sir James Fitz- 
james Stephen, in his History of the Criminal Law, vol. 11., eh. It), 
by the authors of Wharton & Stilles Medical Jurisprudence, 
chs. 24 and 27, and elsewhere.

Mr. Justice Bray, in Hex v. v. Fryer, 24 (’ox (’.(*. 403, adopts 
the view of the law expressed by Sir James Stephen in his Digest 
of the Criminal Uw, which is as follows: “No act is a crime, if 
the person who does it is, at the time when it is done, prevented 
(either by defective mental |x>wcr or) by any disease affecting his 
mind—
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M*TA‘ (a) from knowing the nature and quality of his act or;
S. C. (b) from knowing that the act is wrong (or,
Rex (c) from controlling his own conduct, unless the absence of the

Moke P°wer °f control has been produced by his own fault).
“Rut an act may Ik* a crime although the mind of the person 

who does it is affected by disease if such disease does not in fact 
produce upon his mind one or other of the effects above mentioned 
in reference to that act.”

Sir James Stephen doubts whether the portions he has placed 
in brackets will be accepted by the Courts, and our Criminal 
Code seems to exclude them.

Section 19 of the Criminal Code, sub-sec. 1, says that: “No 
person shall be convicted of an offence by reason of an act done or 
omitted by him when labouring under natural imbecility, or 
disease of the mind, to such an extent as to render him—

“(a) incapable of appreciating the nature and quality of the 
act or omission; and

“(6) of knowing that such an act or omission was wrong.”
According to the recent case of Hex v. Coâcre, 12 Crim. App. 

Cases 21, the words, “nature and quality of the act,” refer to 
the physical character of the act, and as I understand it—and 
if I understand it otherwise I should decline to follow it—the 
word “wrong” means not merely contrary to the positive law of 
the land—malum prohibitum—but also wrong “according to the 
ordinary standard adopted by reasonable men,” or, in other 
words, wrong according to the common sentiments of the gener
ality of mankind—malum in se.

As to delusions, sub-sec. 2 of the Criminal Code says: “A 
person labouring under specific delusions, but in other respects 
sane, shall not l>e acquitted on the ground of insanity, unless 
the delusions caused him to lielieve in the existence of some 
state of things which, if it existed, would justify or excuse his act 
or omission. ”

In applying this sub-section, it seems to me that a good deal 
of emphasis must l)e laid upon the w’ords “in other respects 
sane,” and that a specific delusion contemplated by the sub
section must l>e one of a distinct and definite character, capable of 
being, and being in fact, clearly circumscribed, and that when it 
is not specific in this sense then the sub-section does not apply,
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but *the case falls under the first-subsection as a case of insanity 
which may be and probably commonly is only partial insanity and 
consequently a case where the test of culpability is the general 
one—did the prisoner know the nature and quality of the act or 
omission, and did he know it to l>e wrong?

The contention made Ik-fore us by counsel for the prisoner 
was that the cast* sought to lx* made by the evidence for the de
fence was a case of insanity generally—not necessarily total as 
distinguished from partial—and not a ease of sjxxifie delusions 
coming under subsection two; and that the learned Judge had 
put it to the jury as a cast1 of the latter, not of the former.

As 1 understand the evidence of Dr. Forin and Dr. Landry, 
the two medical expert witnesses called by the defence, their 
opinion was that the prisoner by reason of a continued course 
of ill-treatment by the deceased had liecome obsessed by an 
inirradicable fear that the deceased intended to kill him, and 
that this fear—continually fed by the deceased’s conduct and 
words—had impaired his mind to such an extent that he was in 
fact insane; insane in the sense that he was insane whether the 
story of his ill-treatment by the deceased was true or false; for. 
if false, he was absolutely convinced of its truth.

Dr. Landry says: “It was on the boy’s mind, he was under the 
delusion that that man was going to take his life, when that boy 
acted under that stress and committed the act he did.” Both 
the medical witnesses say that he did not think he was doing 
wrong. Nevertheless, lx>th the medical witnesses speak of the 
character of the prisoner’s insanity as delusionary insanity 
or insanity arising from a delusion, leaving him sane in other 
respects.

There is a long-standing dispute l>etween medical alienists 
and jurisconsults as to the character of the insanity which ought 
to excuse from crime. The former go farther than the latter. 
Sir James Stephen would have gone apj>arently as far as the 
medical experts, and many agree with him. The Code, how
ever, it seems to me, has not gone so far, purposely leaving the 
class of cases occupying the field of dispute to l>e dealt with by the 
Executive in considering the question of commutation of the sen
tence.

On the whole I am of opihion that the learned Judge put
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ALTA. before the jury both the case of insanity generally and a specific
8. C. delusion. He did, however, couple his observations with such
Ksx extremely strong expressions of opinion upon the evidence—

Moke expressions so strong that counsel for the defence contend that
----  they amounted to a practical withdrawal from the jury of the

Heck, j. tieciHit)n on the question of insanity of any kind, notwithstanding
repeated statements by the learned Judge that the questions of 
fact were solely within their province. Having considered the 
charge to the jury in light of all the circumstances, I have come 
to the conclusion, I confess with some hesitation, that there was 
a mistrial by reason of what I think is partly misdirection and 
partly non-<lirection, though the distinction is not in the present 
case important, for non-direction may be misdirection, and mis
direction on a question of fact raises a point of law with which 
this Court must deal under the provisions of the Criminal Code: 
Hex v. Finch, 12 Crim. App. K. 77; Rex v. Mal mejf, 38D.L.K. 
395.

1. Counsel for the Crown did not cross-examine Dr. Landry. 
This was pritnû fade a breach of the rule laid down by the 1 louse* 
of Lords in Brown v. Dunn, 6 R. 67. According to the circum
stances a failure to cross-examine a witness whose evidence is 
not accepted may l>c unexceptionable, or merely an impropriety, 
or may prevent the party declining to cross-examine from urging 
that this evidence be not accepted.

2. This course of conduct was followed by counsel for the 
Crown asserting in his address to the jury that Dr. Landry's 
evidence was a shock to his intelligence. No counsel, whether 
for the Crown or for the prisoner, has a right to express his own 
personal l>clief upon any question in dispute on the trial;.and if 
either counsel commits a serious breach of this undoubted rule 
of propriety and justice, I think the trial Judge is bound to direct 
the jury’s attention to it, to point out its impropriety, to 
warn them that they must not let it influence their minds, and thus 
to endeavour to remove as far as possible any effect it may likely 
have upon the jury. In a gross case it would doubtless be the 
trial Judge’s duty to discharge the jury and proceed to a new 
trial before another jury.

The trial Judge in this case made no reference to this remark 
of counsel for the Crown.
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3. The learned trial Judge not only commented very severely 
upon the evidence of the medical witnesses, though acquitting 
them personally of want of perfect honesty, but used the expression: 
“Is he (the prisoner) to be allowed to say that his mind gave 
way? etc.”

The prisoner said he questioned himself: “Should I or should 
I not?” meaning, I think, am 1 justified or not? The learned 
Judge converted this into: “Shall I or shall I not? ’’which, I think, 
has a different meaning.

Taking these four things into account, as I am convinced 
ought to be done as bearing upon the question, what was the 
substantial effect of the charge to the jury? 1 have come to 
the conclusion, though, as I have said, with hesitation, that the 
charge was defective for non-direction and perhaps for mis
direction. There is another important point. It is a thing 
almost obvious to anyone that counsel for a prisoner who raises 
the defence of insanity places himself in an almost im|xjssible 
position to raise any other defence. The defence of justification 
was not raised and the learned Judge expressly excluded it from 
the consideration of the jury.

In Hex v. Hopper, 11 Crim. App. R. 13G, (1915] 2 K.B. 431, 
Reading, L.C.J., giving the judgment of the Court of Criminal 
Appeal, said:-»-

“Evcn if he (counsel for the defence) had never contended for 
a verdict of manslaughter, the Court does not take the view that 
the Judge need not give the jury the opportunity of finding that 
verdict. The Court is of opinion that whatever the defence put 
forward by counsel it is for the Judge at the trial to put such 
questions to the jury as appear to him properly to arise on the 
evidence, even if counsel has not suggested such questions. 
Here the difficulty of raising alternative defences (the other 
Ixiing accident) accounts for counsel having said little on the sub
ject of manslaughter. ”

In my opinion, taking the entire evidence, including that 
by which it was sought to establish temporary insanity, there was 
sufficient to place the duty upon the trial Judge to put to the 
jury the defence of justification. The prisoner was justified in 
killing the deceased if on reasonable grounds he believed that was 
necessary to prevent the deceased from killing him. That is the
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effect of section 52 of the (’ode. Justification on this ground is not 
precisely the saine as justification on the ground of self-defence. 
It is sufficient to refer to the authorities in the notes to this section 
given by Mr. Crankshaw: 3 Stephens History of Crim. Law, 14. 
In the course of centuries the defence of self-defence has accumu
lated about it more or less technicality. The defence of justifica
tion in prevention of crime is free of these. Such a defence calls 
for a most careful consideration of all the particular circumstances 
of the particular case under consideration and necessitates a care
ful direction upon them by the trial Judge. The question is, was, 
under all the circumstances, the act wrong in the sense 1 have 
attributed to it above?

In this case there was evidence which the jury might have 
believed which shewed or tended to shew that the deceased was 
a powerful man, extremely bad tempered and extremely foul 
mouthed and abusive, who had boasted of having resisted a lawful 
arrest by jx?ace officers whom he had severely wounded; that the 
prisoner was a lad of only eighteen and no match for the de
ceased ; that the deceased had persistently and continuously 
illtreated and abused him in the foulest language for a long time 
and had frequently threatened him in various forms of words 
which might reasonably be interpreted as expressing an intention 
to kill or at least to inflict grievous bodily harm; that on the day 
before the killing the deceased had acted “strange,” that is, that 
he seemed not entirely responsible for his actions; that he had on 
that occasion distinctly threatened the prisoner ; that the conduct 
and language of the deceased a few minutes before the prisoner 
shot him was such as to lead to the reasonable conclusion t hat at 
any moment he might turn upon the prisoner and at least do him 
grievous bodily harm, and that having regard to the facts—that 
the two men were alone in a shack, in a wild country with no one 
else supi>osed to be within ten miles or more, the thermometer 
very low, it lieing the 30th of December, the accused l>eing only in 
his underclothing—he might reasonably conclude that his life 
was in danger and that, if he attempted to escape and the deceased 
followed him, escape would be impossible or that attempt at 
escape would be worse than useless because he would be frozen to 
death. Such a statement would have been justified by the evi
dence and elaborated in its details according to the evidence



38 D.L.R.I Dominion Law Reports. 453

would, in my opinion, have rendered a verdict of not guilty on 
the ground of justification a tenable verdict.

It is, of course, wholly unnecessary to say that it is a matter 
of indifference that the jury, having considered this as]wet of 
the case, a verdict of guilty would have Iwen equally tenable.

In the result it is difficult to answer specifically all the ques
tions submitted, and I think it sufficient to answer the last one 
affirmatively, concluding that, in my opinion, the verdict of guilty 
should be set aside and a newr trial directed.

Conviction affirmed; Heck, J., dissenting.

Annotation- Medical Expert Witnesses.
In every case in which the opinions of experts are admissible, 

the grounds of such opinions may be inquired into, either in chief 
or, as is more usual, in cross-examination. And facts and experi
ments, even though not themselves relevant to the issue, are also 
receivable in corroboration of the rebuttal of the opinion : Rirrell v. 
Dryer (1884), 9 App.Cas. 345; R. v. Heseltine (1873), 12CoxC.C. 
404. So the fact that the expert witness acted on the opinion 
which he formed may be proved: Stephenson v. River Tyne Com
missioners (1869), 17 W.R. (Eng.) 590; 13 Hals. 481.

That the deliberately expressed opinions of scientific men 
upon matters within their province of study should be of con
siderable assistance to a jury in settling an issue might reason
ably be expected. It is generally agreed, however, tliat the testi
mony of medical experts, under present conditions, falls very far 
short of realizing any such expectation. The fact that the exjwrts 
are retained by the parties to the litigation seems to be the source 
of the difficulty. Under such circumstances it would perhaps 
be too much to expect that the testimony should be entirely 
unprejudiced. The position of the experts is often that of con
tending participants in the cause. That they so regard them
selves, to a degree at least, and that in consequence their contro
versial feelings are aroused, is certain.

One frequently suggested plan for reform is that of the appoint
ment of a permanent commission of medical experts to be paid 
for their services by the State. Another plan is to have experts 
appointed only for individual cases as they come up.

By sec. 7 of the Canada Evidence Act, where, in any trial or 
other proceeding, criminal or civil, it is intended by the prosecu
tion or the defence, or by any party, to examine as witnesses, 
professional or other experts entitled, according to the law or 
practice to give opinion evidence, not more than five of such 
witnesses may be called upon either side without the leave of the 
Court or Judge or person presiding. Such leave shall lie applied
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Annotation. for l>efore proceeeding with the examination of any of the limit oil 
numlier of experts who may be examined without such leave.

In tlie course of a trial for murder by shooting, a witness was 
called at the trial to give evidence as a medical expert, and in 
answer to the Crown prosecutor, he said ‘‘there are indicia in 
medical science from which it can lie said at what distance small 
shot were fired at the body. I have studied this—not personal 
experience, but from books.” He was not cross-examined as to 
the grounds of this statement, and no medical witnesses were 
called by the prisoner to confute it. The witness then stated 
the distance from the murdered man at which the shot must have 
been fired in the case* liefore the Court, and on what he based his 
opinion as to it, giving the result of his examination of the body. 
It was held by the Supreme Court of Canada, that by his pre
liminary statement the witness had established his capacity 
to speak as a medical expert, and it not having been shewn by 
cross-examination, or other testimony, that there were no such 
indicia as stated, his evidence as to the distance at which the 
shot was fired was properly received : R. v. Preeper (1888), 15 
Can. 8.C.R. 401.

The prisoner’s witness having stated tliat death was caused by 
two blows from a stick of certain dimensions, it was held that a 
medical witness, previously examined by the Crown, was prop
erly recalled to state that, in his opinion, the injuries found on 
the body could not have been so occasioned: R. v. Jones, 28 
U.C.Q.B. 416.

The theory of the defence in an indictment for murder, was 
that the death was caused by the communication of smallpox 
virus by Dr. M., who attended the deceased, and one of the wit
nesses for the defence explained how the contagion could lie 
guarded against. Dr. M. had not in his examinât ion-in-chief or 
cross-examination been asked anything on this subject; it was 

* held that he was properly allowed to l>e called in reply, to state 
that precautions had l>een taken by him to guard against the in
fection: R. v. Sparham and Greaves, 25 U.C.C.P. 143.

In a murder trial, an expert may be called in to give evidence 
after a description of the body and wounds has !>een given by 
another witness, of his opinion as to the cause of the death: 
R. v. Mason (1911), 76 J.P. 184. In R. v. Smith (1915), 84 
L.J.K.B. 2153, on a charge of murdering a woman by drowning 
her in a bath, it was held that questions to doctors as to whether 
the death was accidental or not were admissible, on the ground 
that in effect the doctors were only asked what would be their 
own view in certain hypothetical circumstances.

Whether the prisoner was sane or insane at the time the act 
was committed is a question of fact triable by the jury, and de
pendent upon the previous and contemporaneous acts of the
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party. Evidence of insanity of ancestors or blood relations is Annotation, 
admissible: It. v. Tucket, 1 CoxC.C. 103; It. v. Vyse, 3 F. & F. 247.
So is evidence of illness exhausting the brain. It. v. Law, 2 F. & F.
830. Medical evidence is not essential: H. v. Dart, 14 ('ox 
C.C. 143. Mere absence of any evidence of motive for a crime 
is not a sufficient ground uixm which to infer mania: It. v.
Haynes, 1 F. & F. 000, Bramwell, B.; It. v. Dixon, 11 ('ox (\C.
341. Upon a question of insanity, a witness of medical skill may 
be asked whether, assuming certain facts proved by other 
witnesses to be true, they, in his opinion, indicate insanity, but 
he is not to lx1 asked, having heard the whole evidence if he is 
of opinion that the prisoner at the time he committed the alleged 
act was of unsound mind: It. v. France*, 4 (’ox C.C, 57, Alderson,
B., and Cresswell, 3.; li. v. W right, R. & R. 450; It. v. Searle, 1 
M. & Rob. 75.

A medical witness, who never saw the prisoner previous to 
the trial, but who was present during the whole trial and the 
examination of the witnesses, cannot, in strictness, be asked his 
opinion as to the state of the prisoner’s mind at the time of the 
commission of the alleged crime, or his opinion whether the pris
oner was conscious, at the time of doing the act, that he was 
acting contrary to law, or whether he was labouring under any 
and w'hat delusion at the time, because each of these questions 
involves the dete mination of the truth of the matter deposed to, 
which it is for the jury to decide. (See the answer to the fifth 
question in McNaughton's case, U. v. MacNaughton, 10 Cl. & F.
2(H).) Nor can such a witness, although present in Court during 
the whole trial, be asked whether, from the evidence he has heard, 
he is of opinion that the prisoner at the time lie did the act was 
insane, nor whether the act with which the prisoner is charged was 
in his opinion an act of insanity, for these are the very points to 
be decided by the jurv: It. v. Frances, 4 Cox C.C. 57 ; It. v. Wright,
R. & R. 456.

Counsel will not be allowed, upon a question of insanity, to 
quote in his address to the jury the opinions of medical writers 
as expressed in their books: It. v. Crouch, 1 Cox C.C. 94; U. v.
Tatlor, 13 (’ox C.C. 77, Brett, J.; Archbold’s Crim. PI. (1900),
26; unless the extracts have been put in evidence in the examin
ation or cross-examination of the medical experts.

SMITH v. BRUNSWICK BALKE COLLENDER Co. B. C.

British Columbia Court of Amtcal, Macdonald, C.J.A., and Martin and C. A.
McPhillips, JJ.A. November 6, 1917.

Negligence (§ I B—15)—Liability of manufacturer—Bowling alleys—
Dry rot.

A manufacturer of bowling alleys who agrees to superintend their 
installation is liable in damages for neglect to provide sufficient ventila
tion to protect against dry rot.
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Appeal by defendant from judgment of Hunter, C.J.B.C. 
Affirmed.

IV. M. Griffin, for appellant.
Fulton, K.C., for respondent.
Macdonald, C.J.A.:—I think an obligation rested on the 

defendants to include in the plan of installation of the bowling 
alleys in question reasonable provision for ventilation of the floor. 
It was argued that the subject of dry rot is a very abstruse one, 
and that, therefore, the defendants were not to blame for not 
anticipating dry rot in the circumstances of this case. The causes 
of dry rot may be matter of some division of opinion among 
scientists, but the conditions which favour its occurrence are well 
known, and were quite well known to the defendants at the tune 
of the installation of the alleys in question.

When the defendants undertook to instal the alleys and to 
direct the construction of the foundations upon which they were 
to be built, it was their duty to make provision for ventilation. 
Defendants’ witnesses admitted that ventilation is one of the 
factors which make for the prevention of dry rot, and for the 
preservation of wood, and yet, in the plans furnished, and in the 
installation itself, no ventilation at all was provided for.

I would go farther, even, than the trial judge was prepared to 
go, who doubted that there was an obligation on the defendant 
to provide for the circulation of air from the outside, I would go 
farther and say that, in my opinion, the defendants were boum 1 
to provide for that in their plans, if necessary. I do not say that 
they were bound to bear the expense of it themselves; they did 
not contract to bear the expense of the building of the foundation 
or basement, but the work was done under their direction and in 
reliance upon their skill, and it would have entailed no expense 
upon them to have provided, in their plans and directions to 
plaintiff, for what was requisite in the way of ventilation.

On the question of parties I agree with the trial judge.
I would dismiss the appeal.
Martin, J.A., would allow the appeal.
McPhillips, J.A.:—This is an action against the appellant 

by the respondent for damages sustained by reason of the negli
gent and defective laying of certain bowling alleys at the city of 
Kamloops. The appellant is perhaps the best and most widely
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known manufacturer in this business u|>on the continent of 
America, being in the business for the host part of a century. 
The contract was to be performed bv the supplying of the bowling 
alleys and their installation, all to be done under the instructions 
of the appellant, the foundation therefor to be prepared by the 
purchaser (respondent) and according to tin* instructions of the 
appellant. The action was tried before Hunter, (’.J.B.C., and 
( Xpert testimony was led as to the installation and the placing of 
the bowling alleys. In my opinion, it cannot be said that there was 
conflicting testimony in any ease. The testimony of one expert 
called by the defence, that of Le Page, directly met the point at 
issue—t.e, lack of ventilation, the cause of the damage. Vnder 
cross-examination this question was put to him:

Q. Well, for instance, you wouldn't think of putting u floor down on the 
ground, no basement below it, in a house without providing ventilation for 
that floor?—A. Well, no, 1 don't believe I would.

The contention at the trial upon the part of the respondent was 
just that, that the bowling alleys wore laid down without any care 
or attention whatever to ventilation, which, upon the evidence, 
is shown to be absolutely necessary to preserve the bowling alleys 
from dry rot. Dry rot took place consequent upon there being 
no ventilation, and the default was the default of the appellant. 
I agree with the Chief Justice in the words of his judgment, 
reading:—

W ith regard to the question of liability itself. 1 am of the opinion, after 
looking at the contract which provides that the foundation is to be constructed 
under the defendant's instructions that they assumed—not only the contract 
to build the alley-ways but that they also assumed the function of architects 
and of sujiervising its const ruction.

The counsel for the1 appellant, in a careful argument, discussed 
the authorities and attempted to show that the appellant dill not 
come, upon the facts of the present case, within the principle that 
imposed liability, and amongst other authorities referred to 
Jenkin* v. Hetham (1855), 15 (\B. 168, at 188; 139 K.H.384, and 
Lot>c v. Mack (1905), 92 L.T. 345, at p. 349. With deference, 1 
do not think that it is at all possible for the defence in this action 
to escape liability. Here there was absolute neglect to provide 
ventilation of any nature or kind; further, even negligence1 in 
allowing the shavings to remain under the alley-ways, thereby 
further preventing ventilation. Can it be said upon the facts that
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there was the exercise of or the application of that skill and know
ledge which the law requires, and which the contractors, under
taking the work of installation and the supervision of work, must 
be held to have undertaken. The counsel for the appellant also 
referred to the well-known work on Building Contracts (Hudson, 
4th ed.), pp. 29 and 30:—

Now the Chief Justice has found a fact, and this was after a 
view. It would seem to me that the appeal is hopeless. The 
defence have made out no case which even approaches the view- 
expressed by Tindal, C.J. (Chapman v. Walton (1833), 10 Bing. 
57, 03, 131 E.R. 826), which, being shown, would admit of escape 
from liability. There has been, in the present case, shewn an 
entire absence of the application of, or the bringing to bear of a 
reasonable degree of skill to the performance of the duty devolving 
upon the appellant, and when damage has ensued by that default, 
as of necessity, the liability is rightly imposed upon the appellant, 
and that is the judgment of the trial judge. As to the value 
attachable to a judgment of first instance upon a question of 
fact, even when the trial has been without a jury, it is instructive 
to read what Lord Loreburn, L.C., said in Lodge Holes Colliery 
Co. v. Wednesbury Co. [1908], A.C. 323, at 320.

In my opinion, it has not been shewn that the judgment of 
the trial judge is in any way in error either upon the facts or u|x>n 
the law, and it should not be disturbed. Upon the question of 
damages, the submission is, that, as assessed, they are excessive. 
With that contention I gannot agree. I cannot say that in amount 
it could be at all capable of being said that there is “no reasonable 
proportion between the damages and the circumstances of the case, 
and that the verdict should be set aside on the ground of excessive 
damages”—a principle acted upon in the case of McGrath v. 
Bourne (1876), 10 Ir. H. C.L. 100, at 165. (Also set* 20 L.R. Ir. 
:>;>.)

The principle which governs appellate courts in considering the 
damages allowed in courts of first instance, whether the trial 
has been with a judge and jury or without a jury, received consider
ation in the Judicial Committee in McHugh v. Union Bank, 10 
D.L.R. 502, [1913] A.C. 299; and at 508 Lord Moulton, delivering 
the judgment of their Lordships, said:—

The tribunal which has the duty of making such assessment, whether 
it be judge or jury, has often a difficult task, but it must do it as best it can,



38 D.L.R.] Dominion Law Reports. 459

ami unlees the conclusions to which it conies from the evidence before it are B. <\
dearly erroneous, they should not bo interfered with on ap|ieul, inasmuch as ^ ~
Courts of A|)|ieal have not the advantage of seeing the witnesses—a matter 
which is of grave importance in drawing conclusions as to quant uni of damage Smith 
from the evidence that they give. Their Lordshijis cannot see anything to v. 
justify them in coming to the conclusion that Beck, J.’s assessment of the Bkuns- 
damages is erroneous; and they are, therefore, of opinion that it ought not to 
have l»een disturbed on appeal. Collendlr

It is clear that the damages -upon the evidence—cannot be Co 
deemed excessive. It follows that, in my opinion, the judgment MePhuiipe. j.a. 
of the Chief Justice1 of British Columbia, the trial judge, should 
be affirmed, and the appeal dismissed.

Appeal dismissed.

DOUGLAS v. MUTUAL LIFE ASSURANCE Co.
Alberta Sujtreme Court, Simmons, J. January 18, 1918.

Mortgage (| VI A—70)—Foreclosure—Covenant—Land Titles Act.
An order tinder s. 62 or 62o of the Land Titles Act (Alta.) for foreclosure 

of a mortgagor’s interest in mortgaged |and does not extinguish the mort
gage debt, and the mortgagee may still proceed against the mortgagor 
upon the covenant or u|>on collateral security.

Special case on questions of law pursuant to rr. 218-224 of Statement, 
the Rules of Court.

C. T. Jones, for plaintiff; A. H. Clarke, K.C., for defendant.
Simmons, J.:—The plaintiff claims the sum of $5,000 and s*»»"10"*- 

interest under and by virtue of a certain policy of insurance upon 
the life of David Fremont Douglas, deceased, her late husband, 
in which policy she was named as beneficiary.

On January 10, 1911, the plaintiff and her husband executed 
a mortgage upon two lots in the City of Calgary, to secure re
payment of the sum of $12,500 with interest at 7% per annum 
payable as therein mentioned, and on the same date the husband 
and wife assigned the said policy to the defendant, as collateral 
security for re-payment of the said loan of $12,500 and interest.

One of the conditions contained in the policy was:—
Before payment of this policy as a claim any loan or indebtedness thereon 

1o the company by the assured or by the beneficiary shall be deducted from 
the amount payable.

The mortgage having become in arrears, the defendant on 
August 26, 1915, commenced proceedings in the Land Titles 
Office for the South Alberta Land Registration District pursuant 
to <. 62 (a) of the Act.

A sale under these proceedings proved abortive, and the
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defendant thereafter made application to the registrar and ob
tained an order foreclosing the interest of the plaintiffs in said 
land. The application upon which same was granted was 
supported by an affidavit of a valuator fixing the value at 810,350.

On December 22, 1010, this order was registered in the Land 
Titles Office and the certificate of title for the lands issued to 
the defendant.

On February 1, 1017, Douglas died, at which date the said 
policy was in full force and effect. On April 2, 1017, the de
fendant applied the net amount of $4,400.53 against the mortgage 
debt, claiming to do so under and by virtue of the assignment 
hereinbefore referred to.

The said sum of 84,400.53 was arrived at by adding to the 
amount of the policy the accumulated dividends at its credit 
and deducting from its total the premiums due on February 1, 
1015, 1010 and 1017, and interest.

The defendant, prior to the commencement of this action, 
offered to the plaintiff that if she would repay them the amount 
of the said indebtedness, and redeem the said mortgaged premises, 
they would credit on said indebtedness the amount due on said 
policy. The questions of law arising out of the situation may 
be summarised under the following heads:—

1. Does the procedure for realising against real pro|x>rt\ 
mortgaged to secure a debt prescribed by s. 62 (a) of the Land 
Titles Act exclude the jurisdiction of the court as prescribed by 
s. 62 of the Act, or is it merely an alternative procedure to that 
prescribed by s. 02, but without in any manner derogating from 
the powers vested in the court over proceedings to enforce the 
security as a charge against the lands, whether taken under s. 62 
or s. 62 (a)?

2. Does a foreclosure order under s. 62 or under s. 62 (a) 
have the effect of extinguishing the debt so as to prevent the 
mortgagee froyi proceeding against the mortgagor upon the 
covenant to pay or upon collateral securities?

3. Whether the defendant is entitled to charge and deduct 
from the amount payable under the policy tin1 premium of 
8329.25 payable on or l>efore February 1, 1917.

The first and second questions, for convenience, may be 
considered together. Tin* Real Property Act of the Territories.
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1887, was framed upon the general plan of the Australian Torrens 
system. In 1894, it was replaced by the Land Titles Act. In 
1898 an important change was made in the Land Titles Act 
whereby the procedure then in existence, which hail been contin
ued with slight change from the Real Property Act, was abolished, 
and it was provided that the proceedings for realising upon a 
mortgage security under the Act should be taken in the 
Supreme Court according to the practice and procedure of the 
Court. When the Real Property Act was introduc'd into the 
North-West Territories, the Queensland statute provided for 
sale by the mortgagee, and the; right to make a valid transfer 
when such sale had been effected. Also, the mortgagee was 
empowered to bring an action of ejectment against the- mortgagor 
either before or after sale, and to bring a suit in equity to fore
close the right of the mortgagor to redeem. In New Zealand 
the estate of the mortgagor was to vest in the mortgagee by 
means of a judicial sale.

In the other five Australian States, a new procedure was 
contained in their statutes by which the mortgagee made formal 
application to the registry and default by the mortgagor contin
uing for a stated period, the mortgagee might sell, and if the sale 
proved abortive, the mortgagee was entitled, upon application 
to tin- registrar to an order vesting in him the mortgagor's (‘state 
free from any right of redemption by the mortgagor. This pro- 
ceding was in substance followed ins. 02 (a) of the Alberta Act of 
1915 amending the Real Property Act.

The Real Property Act of 1887 was modeled upon the same 
plan with the substitution of a judge for the registrar, and the 
powers of the judge were extended somewhat in the Land Titles 
Act of 1894.

The repeal of the sections providing a summary procedure 
and substitution of s. 75 therefor, confined the proceedings to 
realise upon a mortgage to an action in the court under the prac
tice and procedure provided by the Judicature Ordinance and 
Rules of Court, and where no special provision is contained in 
the Ordinance or said rules, it shall be exercised as nearly as may 
he, as in the Supreme Court of Judicature in England, as the 
same existed in 1898, pursuant to s. 48 of the X. W. T. Act and 
s. 3 of the Judicature Ordinance of 1898, which practice and pro-
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ALTA. cedure lias been continued by provincial Acts. No question 
S. C. has been raised as to the jurisdiction of the court over these 

Douglas proceedings up to the granting of a final order of foreclosure, and
Mutual ve8t‘nK order. It is claimed for the plaintiff in this action the

Life moment a vesting order issues from the court and is registered 
Assurance un(ier t|10 Act that the scheme of the Real Property Act, and in 
_.----  , particular ss. 44 and 52 are inconsistent with the exercise ofSimmon», J. ...

any jurisdiction by the court in the way of disturbing or inter
fering with the registered title of the mortgagee, and in the alter
native, even if such a jurisdiction existed under s. 62, the mortgagee 
is precluded from invoking it when he elects to proceed under 
s. Ü2 (a). There is no express provision contained in the Act con
fining the jurisdiction of the court, and the matter is one of 
implication.

In determining this question, I adopt the principle of inter
pretation laid down by Duff, J., in Smith v. National Trust Co.. 
1 D.L.R. 698, 45 Can. S.C.R. 618:—

There is much in the Act to indicate an intention on the part of its author.» 
(The Manitoba Real Property Act) that under the statutory mortgage the 
powers and rights of the mortgagee should in substance be economically 
equivalent to those jMjssessed by the mortgagee under a common law mortgage; 
yet juridically considered there is, as I have indicated, this essential difference 
between the two instruments, viz.: that at common law the rights and powers 
of the mortgagee ns such in respect of the mortgaged pro|iertie8 are rights 
and powers which are incidental to the legal or equitable estate vested in 
him as mortgagee, while under the statutory instrument, the rights and powers 
of the mortgagee do not and cannot take their efficacy from any such estate 
because none is vested in him, and his rights and powers must consequent ly 
rest directly upon the provisions of the statute itself. This view, of course, 
does not involve the consequence that the mortgagee’s rights arc those only 
which the statute expressly gives him. (p. 712.)

The usual common law' mortgage was an absolute conveyance 
with a condition that if the mortgagor performed the covenants 
as to payments and otherwise, that the mortgagee would re
convey. Courts of Equity, however, treated the mortgage as a 
security only and gave relief to the mortgagor by recognising an 
equitable estate in him or an equity of redemption. To remedy 
the hardship of keeping the mortgagee in suspense in regard to 
the mortgagor’s right of redemption, the practice of bringing a 
foreclosure suit was adopted, and a time fixed for a final payment 
by the mortgagor, in default of w hich a final order for foreclosure 
absolute was made. Although this order was absolute in form, yet
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the Courts of Equity would, notwithstanding the order, allow the 
mortgagor to redeem, and a mortgagee taking such an order knew 
there w-as a discretion in the court to allow redemption. This 
discretion was not exercised capriciously but equitable rules 
were applied. The mortgagor must come within a reasonable 
time. The value of the property was another element. The 
inability of the mortgagee to restore the property was another. 
The special character of the property, such as an heirloom, might 
be material. The fact that the mortgagor was prevented by 
accident from redeeming was usually sufficient, if he came within 
a reasonable time. The origin of the equitable juris<liction 
of the court is somewhat obscure, but it arose out of certain rules 
of practice adopted in the Court of Chancery. Different views 
were expressed by Lord Thurlow, L.C., in Tooke v. Hartley, 2 
Bro. C. C. 125, 2!) E.R. 73, and by Lord Eldon, LX'., in Perry v. 
Barker, 13 Ves. Jun. 198, 33 E.R. 269. However, it became 
well established that the mortgagee might pursue all his remedies 
concurrently both on the covenant, and upon collateral securi
ties and against the land. Lockhart v. Hardy, 9 Beav. 349, 50 
E.R. 378; Dyson v. Morris, 1 Hare 413, 66 E.R. 1094; Campbell 
v. Holyland, 7 Ch. D. 166, 174.

The mortgagee would not be allowed to pursue his remedy 
upon the covenant if he had parted with the estate, because he 
had put it beyond his power to restore it. The mortgagor might 
pursue successfully his right to equity of redemption even against 
a purchaser from the mortgagee, when the estate was not fairly 
sold at its value to the knowledge of the purchaser from the 
mortgagee, Campbell v. Holyland, supra.

In the result then a common law mortgage, although a con
veyance in form and recognised as such in a court of law, became 
a security for a debt under the Chancery Court with a recognised 
equitable estate in the mortgagor.

The effect of an order for foreclosure absolute obtained by a legal mort
gagee is to vest the ownership and beneficial title to the mortgaged land for 
the first time in the mortgagee. (Heath v. Pugh, f> Q.B.D. 345.) i £

The rights of a mortgagee as against a mortgagor in (tossession are— 
first, to sue upon the covenant for payment of the money, secondly, to foreclose 
and, thirdly, to eject. . . . The decree for foreclosure does not . . . touch the 
possession, the decree for redemption does, because the legal estate is then in 
the defendant and the mortgagor upon redeeming is entitled ... to have the 
property conveyed to him. Per Lindley, J. (Heath v. Pugh, 6Q.B.D. 345.)
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I» vanity the conveyance of the legal estate to a mortgagee was regarde*I 
iis nothing more than a security for a debt. During the subsistence of tin- 
equity of redemption, the debt, together with the benefit of the security, 
passed to the executor by a will of jK-rsonal estate, and the legal title to tin 
land did not pass by a general devise of all the mortgagee’s real estate. Tin- 
person . . . entitled to the equity of redemption is considered as the owner 
of the land and a mortgage in fee . . . as |x-rson;d assets. Per Lord Selborm , 
L.C., in Heath v. Puyh, su/tra.

Under the Acts adopted in Australia and the Territories ami 
in Manitoba, it was provided that no estate or interest in tin- 
land vested in the mortgagee in a mortgage under the Acts. 
These Acts did away with the fictions which had attached to 
common law mortgages and declared that they should operate 
as a charge only against the land by way of security for a debt.

These Acts declared that a mortgage under the Act should 
be in substance what the eouits of Equity had declared they were, 
under a common law mortgage.

These statutes did, however, confer upon the mortgagee a 
statutory power to dispose of the actual estate of the mortgagor 
and this rendered it quite unnecessary for the mortgagee's safety 
that he should have the estate of the mortgagor vested in him.

Registration was the bulwark of safety us to title, and when 
the mortgage was duly registered no interests adverse to the 
mortgagee could be acquired in the estate. Hogg on Australian 
Torrens system, 943.

Now when the Acts known as the Territories Real Property Act, 
1887, The Land Titles Act, 1894, and the Land Titles Amend
ment, 1898, were successively enacted, the decisions in the Austra
lian State were not uniform, although the majority leaned toward 
the view that these provisions furnished a complete and ex
clusive code of law governing the method of realizing upon mort
gages. Campbell v. Bank of New South lYales, (1883), 16N.S.W., 
Eq. 285; 11 App. ( as. 192.

The registrar's functions were held to l>e judicial and not 
merely ministerial. Ex parte National Trustees (1897), A.L.S. 
(V) 222.

Campbell v. Hank of New South Wales went to the Privy 
Council, but the decision went upon another question, as to whether 
the rights of the mortgagee under the incorporating Act of the 
bank were infra vires.
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In 1899, the Victorian Court of Appeal held that foreclosure 
proceedings were opened by the mortgagee treating the mortgage 
as subsisting. He Premier Permanent Building Land and In
vestment Co., 25 V.L.U. 77.

The law was finally settled as to these jurisdictions by Fink v. 
Robinson, 4 C.L.lt. 894, when the restrictive effect of these sections 
was adopted and the equitable jurisdiction of the court negatived. 
Keeping in view then, the general tendency of judicial interpre
tations in Australia, 1 think some weight should attach to the 
effect of the amending sections of 1898 abolishing these last 
named proceedings, and the substitution of the ordinary juris
diction of the court.

The supporters of the restricted power of the court, under 
this section, are confined to the claim that “to allow the court to 
interfere in the registered title in the mortgagee is subversive of 
the main purpose, and effect of the Act in making the registered 
title certain.” Once the jurisdiction of the court over foreclosure 
of mortgages under the Act is conceded, I think this argument 
cannot stand in the way. It did not stand in the way in Williams 
v. Box, 44 Van. S.V.R. 1, once the equitable jurisdiction of the 
court was conferred by the amendment of 1909 of the Manitoba 
Act. Foreclosure under the jurisdiction of the court was essen
tially an equitable jurisdiction.

The amendments placed in the court an important piece of 
machinery, which prior to that was contained in the Act under 
definite statutory form.

Notwithstanding sections 44 and 52, the courts have treated 
the deposit of a certificate of title as an equitable mortgage. 
Fialowski v. Fialowski, per Scott, J., 19 VV.L.R. 944, as well as an 
agreement to give a mortgage. Sawyer <£• Massey v. Waddell, 
9 Terr. L.R. 45, and the deposit of some of the muniments of 
title, e.g., a transfer from the wife to the depositor, Acme Co. v. 
Huxley, I D.L.R. 890. 4 A.L.R. 93.

A transfer absolute in form and duly registered may be shown 
to Im* a security only. Hunt v. Marsh, 1 Terr. L.R. 129. It is 
suggested by Maguire, J., in Colonial Investment Co. v. King, 
5 Terr. L.R. 371, and by Thom in his work on the Canadian 
Torrens system, that the word “foreclosed” is a misnomer as 
there is no equity of redemption in the mortgagor to be fore-
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closed, as the whole legal estate is in him. No doubt the term 
is technically used in a different application from that which it 
had under the foreclosure of a common law mortgage. It was 
adopted apparently in the Acts providing summary procedure 
for want of a better term, or in lieu of coining a new term; s. til 
New South Wales; a. 141 South Australia; s. 124 Victoria.

It may be that the words “pass to and vest” used in some of 
the acts (Queensland statute) might be more appropriate, but 
the meaning was well understood by conveyancers as used in 
the Act, namely, to extinguish the registered title of the mortgagor, 
which included l>oth the legal and equitable estates. There is 
nothing is s. 62 (a) providing that the covenant to pay or that 
the collateral security is extinguished. S. 62 (a) (16) provides 
that the mortgagee shall be deemed to be a transferee of the land 
and become the owner thereof, and entitled to a certificate of 
title for the same upon registration of the foreclosure order. 
Inequitable results follow from the adoption of the limited con
struction. If a mortgagor lends one thousand dollars upon 
property whcih depreciates in value during the currency of the 
loan, the mortgagee is practically deprived of the benefit of his 
security because if he forecloses the debt will be extinguished, 
including the right upon the covenant as well as upon the col
lateral security.

If a mortgagee takes security upon several parcels of land, 
foreclosure against any one would deprive him of the right against 
the remaining parcels.

Again, the mortgagor might suffer serious loss where, as 
frequently happens in this province, there are wide fluctuations 
in the value of real estate. If a mortgagee elected to foreclose 
when the value was at a low mark the mortgagor would be pre
judiced. The case under consideration affords an illustration.

The assignment was clearly intended to affect only the moneys 
accruing due upon the death of the assured, and did not contem
plate any intermediate valuation of the policy. Dyson v. Morris, 
I Hare lid. 66 K.R. 1094.

The commercial nature of the transaction is one well recog
nized in finance, namely, the insuring of the mortgagor’s life and 
assignment by him and the beneficiary of the policy as collateral 
security for a loan. If the foreclosure order extinguished the
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debt, then the mortgagee was deprived of a very substantial part 
of his security, because the period at which he could realize upon 
the collateral had not been determined when the loan l>ecamc 
in arrears.

S. 44 of the Act makes a certificate of title conclusive of the 
estate or interest therein specified only so long as the same remains 
in force and uncancelled and s. 116 authorizes a judge in any 
proceeding respecting land to direct the registrar to cancel, 
correct, substitute or issue a new certificate. It may be pointed 
out also, that while s. 52 provides that “there shall be implied 
the following covenant by the transferee, both with the transferor 
and the mortgagee, etc.,” yet in the case of proceeding for fore
closure either under s. 62 or s. 62 (a) the mortgagor does not 
transfer the land to the mortgagee. It is the foreclosure order 
which does so.

The interpretation upon s. 62 by Stuart, J., in Short v. Graham, 
7 W.L.R. 787, and by the Appellate Court in Great West Lumber 
Co. v. Murrin and Gray, 32 D.L.R. 485, is as opposed to the con
tention that the mortgagee who is “deemed to lie a transferee” 
pursuant to the foreclosure is thereby subject to any implied 
covenant to indemnify the mortgagor against the covenants, to 
pay contained in the mortgage. As to the claim that there 
was a merger, the equitable rule applies that merger depends 
upon the intention of the parties and this rule applies to merger 
of estates, as well as to merger of charges, and the manifest in
tention of the parties is against any such intention. Capital 
Counties Bank v. Rhodes, [1903] 1 Ch. 631.

Futhermore, in the amendments to the Land Titles Act, 1916 
and 1917, of s. 62, there is a distinct legislative recognition of the 
concurrent remedies under ss. 62 and 62 (a) and a legislative 
I>ostponment of the remedies upon the covenant until the fore
closure proceedings have been exhausted. I am of the opinion 
that under s. 62, jurisdiction was vested in the Supreme Court 
over foreclosure proceedings to allow a foreclosure to be reopened 
in a proper case, provided the mortgagee was in a position to 
re-transfer the mortgaged property, and that the alternative 
procedure in s. 62 (a) was intended as a more expeditious and 
probably less expensive method of foreclosure, but without 
excluding the equitable jurisdiction of the court in a proper case.
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In the present case, the affidavit of value of the property filed 
by the mortgagor is nearly equal to the debt, but in the absence 
of any declaration by the mortgagee to take the property in 
satisfaction of the debt, I do not think there is ground for 
inferring such an intention. The property had a substantial 
value, but there was no market for it when offered for sale.

In regard to the third question raised, as to whether tin- de
fendant is entitled to deduct the premium of $329.25 payable* on 
or before February 1. 1917,1 am of the opinion that the defendant 
is not entitleeI to do so.

A policy for 12 calendar months from a given day. e.g., January 1. 
excludes that day, but includes the corresponding day of the next 
year. South Staffordshire Tramways Co. v. Sickness and Accident 
Assur. Assoc., [1891] 1 Q.B. 402. The annual premiums are 
payable on or before February 1 in every year, and the company 
promises to pay to tin* assureel, if living at the expiration of 20 
years, fremi February 1, 1911—or the company promises to pax 
the* saiel sum to Clara R. Douglas—immediately upon receipt 
anel approval of proofs of the debt of the assured, during the 
continuance of this contract.

The premium for 1910 woulel have* the eff<»ct uneler the rule- 
above citeel of keeping the policy in force* until the end of February 
I. 1917. As the plaintiff has faileel to e*stablish her right to the* 
memeys in question, the elefendant is entitled to the* costs of 
the* action. Judgment accordingly.

VICTORIA VANCOUVER STEVEDORING Co. v. G.T.P. COAST STEAM
SHIP Co.

Hritish Columbia Court of Appeal, Macdonald, C.J.A., Martin, (iallihcr amt 
Mc Phillips, JJ.A. December it, 1917.

CoxTKAe-Ts (§ II A—128)—Construction—Intention or parties.
When the Court can gather clearly from a contract the intention 

of the parties, it will give e*ffcct to that intention, and will re*ject what
ever is repugnant thereto as superfluous.

Appeal by the elefenelant from judgment of Murphy, .1.. of 
December 4, 1910.

Sir Charles llibbert Tupper, K.C., for appellant.
E. C. Mayers, for responelent.

Macdonald, ('.J.A.:—I agree with the Juelge in his findings 
that Scott was eleiing work embraced in the* contract when fetching
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the wheelbarrow from the defendant's storehouse. It is clearly 
proven that Scott was the employee of the plaintiff and not of 
the defendant when he sustained his injuries. He brought action 
against the plaintiff and succeeded on the ground that the injuries 
were the result of the plaintiff’s negligence. What the plaintiff 
seeks to recover in this action is payment by defendant, under an 
indemnity agreement, for loss which was the direct consequence 
of the plaintiff’s own negligence, and in which negligence the 
defendant was not in any way involved. The indemnity agree
ment reads as follows:—

That the Steamship Co. shall hold the Stevedoring Co. entirely harmless 
from any and all liability for iiersonal injury to any of the Stevedoring Co's, 
employees while |>erfonning labour embraced in this agreement.

The language of this contract is very wide and comprehensive, 
but it does not, in express terms, cover liability arising out of 
plaintiff’s own negligence. Similar language has been given a 
restricted meaning in contracts of carriage and bailment ami of 
insurance. In Price v. Union Lighterage Co., [1904] 1 K.B. 412, 
Lord Alverstone, C.J., said that since Phillip* v. Clark (1857), 
2 C.B. (N.S.) 156, 140 K.B. 372:—
it has been settled that when a clause in such a contract as this (carriage) is 
capable of two constructions, one of which will make it applicable where then* 
is no negligence on the part of the carrier or his servants, ami tin- other will 
make it applicable where there is such negligence, it requires special words to 
make the clause cover non-liability in c:isc of negligence.

Collins, M.K., and Homer, L.J., were of the same opinion.
Now is there any reason why the same rule of construction 

should not be applied to this ease? It is true a common carrier 
is an insurer, but that only means that his res]x)iisibility is greater 
than that imposed by the law upon other classes of contractors. To 
the extent to which the law imposes liability on an employer, he 
is in no different position with respect to that liability than is the 
common carrier under his common law liability as such. It is 
merely a question of degree. The contract of the carrier limiting 
his common law liability is not unlike the contract in question so 
far as the objects aimed at are concerned. The carrier shifts his 
burden to the shoulders of the owners of the goods, while here 
the plaintiffs shift it to those of the defendants. In each case the 
question is one of construction. Is effect to be given to the wide 
language of the agreement which, if literally construed, would 
relieve the negligent party from the consequences of his own neg-
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ligence? Where it is necessary in a particular case to construe such 
an agreement literally in order to give it meaning and operation, 
then it must be so construed: McCauley v. Furness R. Co. (1872), 
L.R. 8 Q.B. 57. In that ease exemption from liability could have 
no meaning at all unless it read as relieving the railway company 
from liability arising out of its own negligence. But in this case 
the contract operates to relieve the plaintiff of the burden of 
making compensation to which employers are entitled under the 
Workmen’s Compensation Act, which compensation is payable 
irrespective of the employer’s negligence.

The principle involved in such cases is, I think, that unless by 
clear words or by necessary implication one party is to bear the 
risk of the other’s negligence, tl e contract should not be so con
strued. It offends against one’s sense of justice and reason to say, 
in the absence of clear words, that the risk to be taken by the 
defendants was one involving the obligation to indemnify the 
plaintiffs for a loss brought about by the plaintiffs’ own negligence.

While agreeing with the findings of fact of the trial Judge, I am 
unable to take his view of the law, and therefore would allow the 
appeal.

Martin, J.A., dismissed the appeal.
Galliher, J.A.:—Agreeing as I do with the trial Judge’s 

findings of fact, there remains only the construction to be placed 
on clause 5 of the contract of indemnity. The words are:—

That the Steamship Co. shall hold the Stevedoring Co. entirely harmless 
from any and all liability for jjersonal injury to any of the Stevedoring Co's, 
employees while performing labour embraced in this agreement.

The words “from any and all liability” are very wide indeed, 
but should we construe them so as to protect against liability 
arising out of their own negligence?

Sir Charles Tupper relied upon City of Toronto v. Lambert, 3d 
D.L.R. 476, and at first blush that case might seem to be appli
cable, but on a close analysis of that case it would seem to me that 
the decision there proceeded upon the ground that, where the 
liability arose out of the negligence partly of the city corporation 
and partly of the company, the city were not protected by the 
words of the indemnity clause, the Court holding that the general 
words, “or otherwise howsoever” must lie read as ejusâem generis, 
and did not widen the scope of the particular words preceding, 
Anglin. J., ]>ointing out that it would In* importing something
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into the clause which the Court would not he justified in doing. ( • 
Read in that light the case does not, as I view it, assist us any. C. A.

Mitchell v. Lancashire etc. R. Co. (1875), L.R. 10 Q.B. 256, Victoria
was also relied on hv appellants. Vancouver

11 Stbvedor-
The defendants in the above case were originally common ini,

carriers of the goods in question for the plaintiffs, hut on arrival 
of the goods sent notice to the plaintiffs that they held same not GJ\V. 
as common carriers hut as warehousemen at owner's sole risk, and Steamship 
subject to the usual warehouse charges.

The Court, Blackburn and Field, JJ., held that, not withstand- Geiium. j a 

ing the words “at ow ner’s sole risk ” in the notice, defendants were 
liable for negligence.

The distinction which the trial Judge sought to draw' as be
tween common carrier cases and the contract in the case at bar, if 
sound, did not obtain, as the relationship of defendants to plaintiffs 
was not that of common carriers (which had ceased) but that of 
bailees for hire, and the Court was dealing with the general prin
ciple involved in contracts of that nature.

The same principle is discussed in Price A ('o. v. I nion Lighter
age Co., 72 L.J.K.B. 374, where Walton, J., refers, at p. 376, to 
Mitchell v. Lancashire, supra.

The judgment of Walton, J., was affirmed in appeal, [1904]
1 K.B. 412.

I think the principle discussed in these cases applicable to the 
case at bar. Moreover, it seems to me that it could not have 
l>een in the contemplation of the parties at the time the contract 
was entered into that respondents were to be insured against 
their own negligence.

I would allow the appeal.
McPhillips, J.A.:—The action was one for the enforcement McPWllli“. J a. 

of an indemnity clause contained in an agreement between the 
parties to the action, under w'hich the respondent contracted to 
supply to the appellant the requisite longshore labour in connec
tion with the ships of the appellant. The clause as contained in 
the agreement reads as follows:

(See judgment of Macdonald, C.J.)
The appellant under the terms of the agreement paid for all 

longshore labour on an hourly basis. The respondent was liable 
under the terms of the agreement, for all loss or damage to cargo
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caused by its supplied employees. The agreement was entered 
into on November 20, 1911, to enure for 1 year from that date, 
and if not then terminated, to remain in force thereafter until 
either party thereto should give 3 months' notice in writing termi
nating the same. Some argument was addressed from the Bar to 
the effect that the contract was non-existent and could not be 
given effect to. 1 did not look upon it that the counsel for the 
appellant felt that his submission upon this ground was at all 
forceful. Upon the facts, the contract unquestionably is a sub
sisting contract, and was treated by the appellant as subsisting 
and if anything more was needed the statement of counsel for 
appellant at p. 38 of the appeal book sets this point at rest:—

The Court: It is a valid agreement.
Sir C. H. Tuppbr: Yes, 1 have no doubt that is the agreement.
A longshoreman by the name of Scott, one of the supplied 

longshoremen under the contract, met with an injury whilst in 
the act of getting some wheelbarrows from off the premises of the 
respondent, the wheelbarrows being necessary to unload coal from 
the bunkers of the ship “Henrietta,” a ship of the appellant. 
The foreman Meakin, who was a foreman of the respondent, 
being one of the suppliai longshoremen under the contract, having 
ordered Scott to go for the barrows along with another man by 
the name of Emmett, he also being one of the supplied longshore
men, when Scott, in the discharge of his duty, and obeying the 
order of the foreman, who was in superintendence, was about 
the work, he fell and suffered personal injuries. The injuries 
ensued because of the fall of a ladder, which, placed upon a greasy 
or slippery floor without fasteners or spikes, fell when he Was in 
the act of ascending same to the place where the wheelbarrow> 
were stored. The evidence is that the appellant applied to the 
respondent for leave to get and use the wheelbarrows, they being 
the property of the respondent.

Now as to the relation of the parties, f.e., in the carrying on 
of the work. To illustrate this we have the evidence of the master, 
for the appellant, ( 'aptain Nicholson. When examined he had this 
to say :—

Q. Now, whvn the “Henrietta" arrived at the dock, what negotiations 
would take place for the unloading of the cargo? A. Well, we would notify 
the Stevedoring Co. of the prosjiective arrival of the steamer, and that approx
imately so many men were required. Q. Yes. A. And under the present 
arrangement they would round these men up and turn them over to us. and
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we would engage them to work with cargo, and engage a foreman of the 
Stevedoring Co. to keep general oversight over the handling of it. (J. Over 
the handling of the men? A. Yea. Those men are engaged by the dock agent 
or by the mate of the ship. (J. And the dock agent is your e? A.
Our employee, yes.

Q. Well, your dock foreman, the man who was in charge of the work, 
has absolute jurisdiction over the work, hoe he not? A. Yes. (). If he saw 
fit to send Scott to get some tackle it would be |ierfectly within the scope of 
his jurisdiction? A. Yes. (J. And if he sent Scott to get some tackle it was 
the proper thing for him to do? ... A. If lie considered it so, yes.

(j. Well, Captain Nicholson, in addition to the dock agent who was in 
charge of the unloading on behalf of the Steamship Co., was there any foreman 
in charge of the stevedores? A. There usually was. (J. Whose servant is 
such foreman, the Stevedoring Co’s.? A. Well, during the time that he is 
engaged in our ship he is our servant and paid by us. (). Hut lie is employed 
for the purpose of superintending the men? A. Yes. (). And he is really an 
employee of the Stevedoring Co., is that correct ? A. Well, permanently, yes. 
Temporarily 1 regard him us our employee.

Scott brought an action in the Supreme Court against the re
spondent for the injuries suffered by him, and the trial took place 
before Murphy, J., and ti special jury, and he was awarded dam
ages to the amount of $190. The action may be said to have 
been brought both at common law and under the Employers’ 
Liability Act (e. 74, 2 Geo. V., R.S.B.C. 1911), the verdict lieing 
a general one, no questions being answered, it is impossible to say 
in what way liability was imposed, but the amount allowed is 
well within what might have been allowed under the Employers' 
Liability Act. Unquestionably Scott was, at the time he met 
with the injuries, ol>eying the order of Meakin who had superin
tendence entrusted to him (c. 74, 2 Geo. V., R.S.B.C. 1911, s. 3).

The fact that the storehouse where the wheelbarrows were
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happened to be the storehouse of the respondent was, in its 
nature, accidental ; it was the place where Scott was directed to go. 
The trial Judge in his judgment said:—

It is conceded that the judgment obtained was secured on the principle 
of master and servant liability and that the finding under the circumstances 
is binding u|ion both parties to this action.

And it is to be remembered that this appeal is brought against 
the judgment of Murphy, J., who was the trial Judge in the Scott 
action, and it is to be further remembered that it is discussed in 
the evidence that the respondent, when sued by Scott, insisted 
upon the appellant taking charge of the action and defending 
the same, although, technically, it is true, a written authority

31—38 D.L.R.
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went from the respondent to the general solicitors for the appellant 
to defend the action in its name. But yet it may well he said that 
the defence of the Scott action was really, for a time, at least, the 
defence of the appellant, in the name of the respondent. Although 
there is evidence that, on November 29, 1915, a letter was written 
by the appellant to the respondent repudiating all liability, and 
calling the attention of the respondent to the fact that the trial 
of the action had been d to December 21, 1915, at which
time the trial was had. That Scott was at the time at work, 
although at the moment, doing that which was preliminary to 
the actual work to be proceeded with, may be the more forcefully 
borne in upon one’s mind by considering the judgments in Sharpe 
v. Johnson & Co., [1905] 2 K.B. 139, at 145; Moore v. Manchester 
Liners, [1910] A.C. 498; Pierce v. Provident, [1911] 1 K.B. 997; 
G'allant v. Owners of Ship “Gabir” (1913), 108 L.T. 50.

The intention of the parties is what is to be gleaned in view 
of the terms of the agreement and that which was contemplated 
to be done thereunder; it is not only the application of well-known 
principles of law governing contracts of indemnity and insurance. 
In the present case, what was to he done was to provide the laliour, 
not the gear that might be found necessary to carry out the work. 
The case is to be determined upon all the facts and circumstances, 
referable, of course, to the terms of the covenant of indemnity, 
i.e., to l>e controlled by the special or peculiar facts; the indemnity 
is to 1m* held effective if the terms thereof reasonably cover the 
claim made. See Gooch v. Clutterbuck, [1899] 2 Q.B. 148; Agi us 
v. Great Western Colliery Co., [1899] 1 Q.B. 413. In entering upon 
the work Scott is injured in getting the wheelbarrows, essential 
articles to enable the coal to be taken from the bunkers of the 
“Henrietta.”—Can it be said that the negligence for which he 
(Scott) has recovered against the respondent constitutes such 
negligence as will excuse the appellant from being called upon to 
perform the contractual obligation entered into by it, i.e., “That 
tin? Steamship Co (the appellant) shall hold the Stevedoring Co. 
(the respondent) entirely harmless from any and all liability for 
personal injury to any of the Stevedoring Co.’s employees while 
performing labour embraced in this agreement?” In my opinion, 
the appellant cannot be held to stand excused; there was no wilful 
act or default upon the part of the respondent; and that has

5690
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occurred which was clearly within the meaning of the contract of 
indemnity, viz., personal injury ensued to one of the employees 
of the respondent while performing labour embraced in the con
tract. The principle which, in my opinion, must govern in the 
present case is that which is to Ik; found stated by A. L. Smith, 
L.J., in Trinder, Anderson A Co. v. Thames A Mersey Marine 
Insurance Co., [1898] 2 Q.B. 114.

Whilst it cannot be gainsaid that Scott was the employee of 
the respondent, and likewise Meakin the foreman, yet the position 
of matters was this, that the foreman and the longshoremen would, 
to a very considerable extent, be subject to the general direction 
of officers of the appellant. This is evident from the evidence of 
Captain Nicholson, above quoted, and it might well be that in 
consequence thereof would be exposed to possible injury in the 
carrying out of the work and in executing orders, really emanating 
from the appellant, arising owing to the exigency of the moment. 
This is well portrayed by the following statement in Captain 
Nicholson’s evidence, when it is considered that Scott suffered 
the injuries in going for the wheelbarrows:—

Q. Well, you would require tackle and apparatus occasionally to unload 
n ship, do you not? A. We furnish it.

The counsel for the appellant greatly relied upon the judg
ment of the Supreme Court of Canada in the case of City of 
Toronto v. Lambert, 33 D.L.U. 47G, 54 Can. S.C.R. 200, where it was 
held that the agreement of indemnification there under considera
tion did not apply to the case of damages which the city would 
have to pay, as a consequence of its own negligence, and neither 
relieved it from liability nor entitled it to indemnity. With the 
greatest of deference, I cannot sec that the case has application 
to the present case. The case before us upon this appeal may 
rightly be said to be a converse case. Furthermore, the contractual 
obligation is in different tenns. It is useful, however, and instruc
tive to note the language of Duff, J., at p. 211, when considering 
the phrase “otherwise howsoever” as we have to consider, in the 
present case, the very comprehensive contractual obligation 
entered into by the appellant with the respondent “shall hold (tint 
respondent) entirely harmless from any and all liability for per
sonal injury to any of the (respondent's) employees while per
forming labour embraced in this agreement.” Could language be
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more explicit in defining the extent and nature of the indemnifica
tion? There certainly could be no liability upon the respondent 
at the suit of any of the employees without negligence, save, 
possibly, under the Workmen’s Compensation Act (c. 244, 2 Geo. 
V., R.S.B.C. Bill), if the work being done could be said to be 
within the purview of the statute (see Houlder Line, Ltd. v. 
Griffin, 11905] A.O. 220, at 222), the intention of the parties may 
lie said to be unmistakably evidenced. That which was indem
nified against was all liability that would flow from the due 
carrying out of the work in the way of personal injuries to the 
employees, save, no doubt, that which the law will exclude, that 
is, there would be no indemnification where the injuries were 
occasioned by the wilful act of the respondent, which is not the 
present case. The natural and reasonable construction of the 
words of the indemnity import that the appellant undertook all 
liability which would in the ordianry course fall upon the employer 
when the employee is injured whilst engaged in the work covered 
by the contract.

In my opinion, it is too narrow a construction of the contractual 
obligation of indemnification before us to say that there is no 
liability, if there was negligence upon the part of the respondent. 
The perils against which the respondent was to be saved harmless 
were perils of personal injury to their employees. Personal in
juries in the case of Scott occurred, and liability therefrom was 
imposed. It was this liability that was covered (see Field Steam
ship Co. v. Burr, [1899] 1 Q.B. 579, at 583, A. L. Smith, L.J.). 
The intention of the parties to the contract is plain and clear, and 
that construction should be put upon the contract which best 
carries out the intention of the parties (see Langston v. Langston 
(1834), 2CL& F. 194, at p. 243, 6 E.R. 1128; Be Johnston Foreign 
Patents Co., Ltd., [1904] 2 Ch. 234, at 247; Mayer v. Isaac (1840), 
6 M. à W. 606, at 612, 151 E.R. 554 at 557.)

In (iwyn v. Neath Canal Nav. Co. (1868), L.R. 3 Ex. 209, 
at 215, Kelly, C.R., said:—

The result of all the authorities is, that when a court, of law can clearly 
collect from the language within the four corners of a deed, or instrument in 
writing, the real intentions of the parties, they are hound to give effect to it 
by supplying anything necessarily to be inferred from the terms used, and by 
rejecting as su|htHiious whatever is repugnant to the intention so discerned.

To construe the indemnity provision in the contract in
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accordance with the submission of the appellant would lx* to ”• ( ~
render it wholly illusory. The natural and reasonable construction C. A.
has lx ten arrived at by the trial Judge. McPhïïû*. ja.

I would dismiss the appeal. Appecl dismissed.

HUDSON BAY Co. v. DION. QlJE
Quebec Superior Court, District of Quebec, McCorkiU, J. March, 1917. ^7

1. Statutes (§ II D—125)—Retroactive operation—Quebec Game Laws 
—Certiorari substituted fob appeal.

Where a revised statute declares that a conviction under t he prior law 
shall l»e considensl as a conviction for a similar offence against the re
vised Act, this implies retroactivity of the new law as to the remedy 
against a conviction rendered after the revised Act came into effect upon 
a complaint laid liefore that time.

[Quebec <t Lake St. John Ry. v. Vallièrex, 23 Que. K.B. 127, referred to.)

Petition for certiorari against a conviction rendered by the Statement. 
Court of Sessions of the Peace at Quebec, on the 28th February 
last. This petition was granted.

F. Roy, K.C., for petitioner. •
C. Lanctôt, K.C., for respondent.
McCorkill, J.:—The petitioner was prosecuted for having McCortdii.j.

1 leaver and other fur skins in its possession, in the month of 
September, 1916, under the game laws as they existed at that 
time in U.8.Q. (1909).

At the last session of the Legislature, the Act 7 Geo. V. ch.
26, known as an Act to Consolidate and Revise the Quebec 
Game Laws, wras passed and assented to, and came into force 
on the day of its sanction, December 22.

Judgment wras rendered against the petitioner upon said 
complaint, on February 28, 1917. The case was pending, there
fore, on the date the Act 7 Geo. V. ch. 26 came into force.

Section I. of this Act enacts: “Section II. of chapter 8of title 
4 of the Revised Statutes, 1909, is replaced by the following.”

Section II. refers to the Queliec Game Laws. This whole 
section, which comprises arts. 2309 to 2358, inclusive, of the 
R.S. 1909, was replaced by ch. 26 of 7 Geo. V. in six sections, 
sec. I. of which contains a series of articles from art. 2309 to art.
2358#-, inclusive, sec. 5 of which enacts: “This Act shall not 
apply to pending cases; nevertheless, any conviction for an 
offence against any provision repealed or replaced by this Act



47h Dominion Law Reports. I38D.LR.

QIE.

•s. c.
Hudson

Bay
Co.

Dion.

shall be considered as a conviction for a similar offence against 
the provisions of this Act.”

Complainant was prosecuted for having had in its possession 
or keeping, or under its care, furs of wild animals which were 
confiscated by the respondent, in his official capacity ; and being 
a second offence, petitioner was fined $500.

Art. 2334 R.S.Q., 1909, reads as follows:—
“ Every person found guilty of having had or of having in his 

possession or keeping, or under his care, any articles so confiscated 
or liable to be so, shall in each case be liable to a fine of not less 
than twenty-five dollars, but not more than two hundred dollars, 
for the first offence; of not less than fifty dollars and not more 
than five hundred dollars for the second offence ; and, in default 
of immediate payment, to imprisonment for not less than one 
month and not more than one year in the common goal of the 
district wherein the offence was committed or the seizure or 
confiscation was effected, with costs in all cases.

“Such fine shall be disposed of as provided by article 233S 
R.S.Q.”

That provision of the law was replaced by the Act 7 (Jeo. V. 
by the new art. 2339, which reads as follows:—

“ Every person found guilty of having had or of having un
lawfully in his possession or keeping, by any title whatsoever, 
any game, shall in each case, and for each offence, be liable to 
the same penalty as if he had unlawfully hunted the game of which 
he is in possession for the first offence; for the second offence», to 
double the penalty inflicted for the first offence ; and failing im
mediate payment of the fine and costs, to an imprisonment for 
not less than one month in the common goal of the district wherein 
thtfoffence was committed, etc.”

The petitioner lieing dissatisfied with the judgment rendered 
against it, must proceed as though it had been prosecuted under 
the Act 7 Geo. V. ch. 26.

Prior to the enactment of 7 Geo. V. ch. 26, as per art. 2339 
R.S.Q., 1909, an appeal was the remedy provided, for the article 
reads, in part, as follows:—

“No proceeding under this section shall be quashed, annulled 
or set aside by certiorari; but an appeal may, within ten days, be 
brought before the Circuit Court of the district or county in
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which the offence took place or the seizure and confiscation were 
effected, in the same manner as appeals under the Municipal 
Code/’

This remedy was replaced by the following remedy by 7 
(ieorge V. ch. 20, under art. 2342:—

“There shall be no appeal from such conviction to any Court 
of Sessions of the Peace or to the Court of King’s Bench. 1. 
Unless, within eight days after the conviction, in any prosecution 
instituted under this section (that is, the section known as the 
Quebec (lame Laws, namely, section II.), the defendant deposit, 
in the hands of the clerk of the justice of the peace, who has 
found him guilty, the full amount of the fine and all costs, and a 
further sum of fifty dollars to secure the payment of such costs 
as may Iw subsequently incurred, no prosecution or conviction 
shall be taken by certiorari to any Court, and on failure to comply 
with these formalities, the notice of application for certiorari 
shall not suspend, retard or affect the execution of such conviction.

“The writ of certiorari or prohibition shall be applied for 
within eight days after date of conviction, ami with tyich applica
tion the full amount of the fine ami costs, in addition to the sum 
al>ovc mentioned, must be deposited; ami the proceedings there
upon shall l>e summary and from day to day.”

It is admitted by counsel that the formalities required by 
law as to the deposit have lieen duly made.

It was objected by counsel for respondent that the com
plaint having been laid under the R.S., 1909, in Septeml>er last, 
that is, prior to the amendment 7 (ieorge V. (1917), ch. 20, the 
remedy against the judgment by the jietitioner—defendant 
under the complaint—must have !>een under the provisions of 
the R.S., 1909, by appeal to the Circuit Court: otherwise, 7 Geo. 
V. ch. 20 would have a retroactive effect; and he sj>eeially cited 
the case of Quebec d' Lake St. John liai ben y v. V altières, 23 Que. 
K.R. 171.

I have read the notes of judgment in this case and in the 
cases referred to very carefully. No doubt the principle of non
retroactivity is the general principle of law, but it clearly appears 
that the Legislature may enact exceptions to this general principle.

Maxwell on Statutes, page 191, cited by the Judge on this 
question, says:—

QUE.
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“It is a general rule that all statutes are to l>e construed to 
operate in future, unless from the language a retrospective effect 
he clearly intended.”

Art. 5 of 7 George V. ch. 26 specially provides, it seems to 
me, for just such a case as this one.

Petitioner had been prosecuted under the old law; the new 
was in force at the time judgment was rendered; the old article, 
under which petitioner was prosecuted, was replaced by a some
what similar provision of 7 Geo. V. ch. 26, in which case section 
5 declares that such conviction shall be considered as a con
viction for a similar offence under the provisions of this Act.

The judgment rendered must be considered as having been 
rendered under 7 Geo. V. ch. 26, and the remedy against that 
judgment is by certiorari—it is an exception such as referred to 
by Archambeault, J., in his remarks in Quebec ci* Lake St. John 
Rij. v. Yatlières, supra.

I am of opinion that the petition for the issue of a writ of 
certiorari was the proper proceeding and that it should be granted, 
and it is granted; it is ordered that a writ of certiorari do issue 
from this Court addressed to the Honourable Charles Langelier, 
Judge of the Sessions of the Peace for the district of Quebec, 
calling upon him to certify and transmit to this Court the judg
ment and all the papers and proceedings connected with the 
said case in the Court of Sessions of the Peace for the district of 
Quebec, in w hich the respondent was complainant and the petition
er herein was defendant or accused, and which l>ore the No. 1180 
of the records of the said Court, within 6 days, in order that the 
whole may be dealt with and such order and judgment given as 
to this Court may seem just. Certiorari granted.

SASK. BUTLER AND McLORG v. CITY OF SASKATOON.

Saskatchewan Supreme Court. Ilaultain, C.J., Lamonl, Brou n and McKay.././ 
January 12. 1918.

1. Municipal corporations (§ IID—140)—Contract— Resolution 
Minutes—Corporate heal

If a city council has |>ower to contract by resolution, a resolution which 
is entered on the minutes of the council and sealed with the seal of the 
cor|>oration is sufficient, and any further scaling is not necessary.

2. Municipal corporations (§ II F—ISO)—“Crematories”—1“Incixi.ha-

The provisions of s. 232 of the City Act (Sask. Stats. 1915, c. 1« 
lating to crematories, do not to incinerators, which are entirely
different things 3
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Appeal by defendants from the judgment of the trial Judge 
in an action on a contract for the sale of land. Affirmed.

J. A. Allan, K.C., and H. L. Jordan, K.C., for appellant; 
J. F. Frame, K.C., for respondents.

Lamont, J.:—The first contention on behalf of the appellant 
is:—

Assuming that the council had power to contract for an in
cinerator site, and to contract in the manner in which it did, the 
language used in the correspondence is not sufficient to constitute 
a binding contract.

In my opinion, this contention is not well founded. The 
plaintiffs, through their agents, made an offer to sell certain 
parcels of land to the city upon certain terms. The city council, 
on April 10, 1916, passed a resolution accepting that offer “subject 
to the approval of the local Government Board l>eing obtained to 
the expenditure and the by-law to raise the required funds re
ceiving the assent of the burgesses. ” On April 12, the city clerk 
wrote to the plaintiffs’ agents advising them of the acceptance of 
their offer on the conditions above set out, and asking them if 
their clients were prepared to close upon these tenus. On the 
following day, the agents in reply wrote, saying: “Our clients are 
agreeable to closing on the tenus mentioned in vour letter.” 
The correspondence is simply an offer on behalf of the plaintiffs; 
an acceptance of that offer on behalf of the city on the above 
conditions, and an acquiescence in those conditions on the part 
of the plaintiffs.

So far as the language used is concerned, nothing more, in my 
opinion, was necessary to constitute a contract.

The next question is: Was the contract under the seal of the 
defendant corporation? If not, was the seal necessary to a binding 
contract?

In point of fact, the minutes containing the resolution accept
ing the plaintiffs’ offer were sealed with the defendants’ corporate 
seal. This was admitted before us by counsel for the defendants, 
and was, it is alleged, admitted before the trial judge. The cor
porate seal was also affixed to the letter of the city clerk informing 
the plaintiffs’ agents of the conditional acceptance of the plain
tiffs' offer. It is, however, contended that the city clerk had no 
authority for affixing the seal to his letter.

SASK.
8. C.

McLoro

Saskatoon.

I.amont, J.
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The procedure by-law of the corporation provides (amongst 
other tilings) that the city clerk “shall have charge of the seal of 
the corporation, and only attach the same to any document on 
the order of the council or as required by law.” There was no 
resolution or other express direction to the clerk on the part of the 

Saskatoon, council either to notify the plaintiffs of the conditional acceptance 
T||j^ j of their offer or to affix the seal to any notice he might send. It 

was, however, the duty of the clerk to communicate the resolu
tions of the council to the parties interested therein: City Act, s. 
56 (2). In his evidence, the clerk says he affixed the seal to his 
letter so as to make the contract binding.

Of one thing there can, in my opinion, be no doubt, and that is 
that the council, in passing the resolution accepting the plaintiffs’ 
offer, intended that acceptance to be binding in case the plain
tiffs acquiesced in the conditions stipulated. Their subse
quent action in obtaining the approval of the Local Government 
Hoard and in proceeding to submit the by-law to the burgesses 
leaves no doubt upon that point. If, therefore, their acceptance 
was intended to be a binding one, and if the affixing of the seal was 
necessary to carry into effect the resolution, the city clerk, it 
would seem to me, was justified in affixing the seal to the letter 
of April 12.

He this as it may, I agree with the trial judge where he holds 
that, if a council has power to contract by resolution, a resolution 
“which is entered on the minutes of the council and sealed with 
the seal of the corporation ” renders further sealing a matter of 
form and not of substance.

Having reached the conclusion that the contract was under the 
corporate seal of the municipality, it is unnecessary to consider 
the argument on behalf of the respondents that the seal was not 
necessary to a valid contract.

The next contention was: “That the defendants could contract 
for the purchase of an incinerator site only when authorized by 
by-law, and no by-law therefor was passed by the defendants. "

S. 12 of the City Act (6 Geo. V. 1915, c. 16), provides that:—
12. The powers of the corporation shall hi1 exercised by the council of the 

city, subject to the provisions herein contained as to commissioners.
S. 203 provides that, in matters not specifically provided for 

by the Act, the council may pass by-laws and make regulations 
for the peace, order and good government of the city.

482

SASK.
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8. 204 reads:— SASK-
204. For greater certainty but not so as to limit the general (towers y.

conferred by the preceding section of this Act. the council may make by-laws ------
or regulations for all and any of the following puriloses:— Butler

Then follows a list of some eighty powers which may be so McLoru
exercised, but contracting for the purchase of an incinerator site <|y
is not mentioned therein, although provision is made for acquiring Saskatoon. 
an estate in landed property for a public park or exhibition pur- j
poses.

Then s. 214 reads as follows :—
214. The council may acquire for any public civic purpose whatever such 

land within or without the city as it shall deem expedient to acquire.
This section furnishes clear authority to the council to pur

chase the site in question, and it will be observed that nothing is 
said as to the manner of acquiring such land. Nowhere does the 
Act say that the power here given to the council must be exer
cised by by-law. Had the Act required certain formalities to be 
observed by the council when acquiring land for any public civic 
purpose, it would have been necessary to observe those require
ments. Where, however, the constitution of the corporation 
makes no provision as to the manner in which the contract is to 
be entered into, the municipality may acquire lands for the pur
poses of this section in any manner in which a corporation could 
acquire them. A duly executed agreement of sale would be 
sufficient, subject, of course, to any statutory condition or re
quirement as to obtaining the money to pay for the same, or 
otherwise applicable. I am, therefore, of opinion that a by-law 
was not necessary to enable the council to enter into the contract.

It was further contended that a by-law was necessary, because 
s. 232, under the heading of “Restrictions on Legislation,” 
enacted that every by-law for acquiring sufficient land for (amongst 
other things) a crematory, shall receive the assent of a majority 
of the burgesses voting thereon ; that this pro-supposed a by-law 
for acquiring the land for such purpose ; that a crematory included 
an incinerator, and that, therefore, a by-law was necessary for the 
purchase of an incinerator.

I cannot give effect to this contention. However broad a 
definition may be found for the word “crematory" in a dictionary, 
that word and the word “incinerator” in popular language have 
clear and distinct meanings. An “incinerator” is a plant for
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consuming refuse, rubbish, etc., while a “crematory” is a plant 
for reducing human bodies to ashes. I am satisfied no city or 
town council in this country would understand a crematory to 
include an incinerator, nor do I think the legislation intended 
it to do so.

The next argument was, that as the contract was conditional 
upon the approval of the burgesses to a by-law for raising the re
quired funds, this contemplated the final passing of such by-law In 
the council and the council had a discretion—even after the ap
proval of the burgesses—to pass it or not as they thought fit. For 
this proposition .two cases were cited: Canada Atlantic R. Co. v. 
City oj Ottawa, 12 Can. S.C.R. 365, and Re Dewar and Tp. oj 
East Williams, 10 O.L.R. 463.

It is true that both of these cases furnish authority for tin- 
proposition that the functions of a council in considering a by-law, 
after it has been voted upon by the ratepayers, art1 not ministerial 
only but that the by-law can be confirmed or rejected irrespective 
of the favourable vote. These cases, however, do not, in my 
opinion, touch the point under consideration in this case. This 
is not simply a question as to whether or not a council, untram
melled by previous acts, can exercise its discretion in passing a 
by-law, but the question is: can a corporation which has entered 
into a contract within its power escape the consequences of that 
contract liecause the council refuses to finally pass the by-law, 
which has been submitted for the purpose of raising the funds to 
meet its contractual obligation? In my opinion, it cannot. 
The council did not make that a condition of the contract. The 
only conditions for which they stipulated were the approval of 
the Local Government Hoard to the expenditure and of the bur
gesses to the by-law. Roth conditions were fulfilled. The con
tract was then complete. Whether the council thought it advis
able to pass a by-law and raise the necessary funds by means 
thereof was for them to say; but whether they decided to raise the 
funds in that or in any other manner could not, in my opinion, 
have any effect upon the validity of the contract, once the con
ditions stipulated for in their acceptance had been fulfilled. Had 
the assent of the burgesses to the by-law not been made a condition 
of the contract, it would not, in my opinion, have been necessary to 
submit it at all. Rv-law No. 623 was in full force and effect. That
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by-law authorized the council to raise $70,000 for flic purchase of 
an incinerator and a site for the same. At the time the council 
accepted the plaintiffs' offer, that amount had not been appro
priated to either site or plant, although some months later it 
was appropriated by by-law No. 1,012. Had the council, there
fore, simply entered into a contract with the plaintiffs for the pur
chase of a site without stipulating for the approval of the burgesses 
to a by-law for raising the purchase-price, and hail they appro
priated a sufficient part of the $70,(MM) provided for under by-law 
No. 623 for paying the plaintiffs, 1 do not sec how its action could 
have been called in question. Having the authority to enter into 
the contract in the manner in which they did, and having (under 
by-law No. 623) the authority to raise sufficient money to pay for 
the site, the liability of the eorj>oration under the contract was 
limited only by the conditions the council chose to im|>osc. These 
Itcing both fulfilled, the contract, in my opinion, is binding.

The appeal should In- dismissed with costs.
Haultain, C.J., and McKay, J., concurred with Lamont, J.
Hrown, J.:—The defendants having, by advertisement, 

asked for tenders for an incinerator site, the plaintiffs, through 
their solicitors, Hence, Stevenson & McLorg, put in a tender, with 
the result that the city council on April 10. 1016, passed the fol
lowing resolution:—

It was resolved that the amenehd offer, as contained in Hence*, Stevenson 
& Mclserg's letter, dated April 10. to sell to the- city lots 17 te» 27. both inclu
sive. block 0. plan (j 10. at 71.1c. |»e»r aq. ft., payable» in 30 ye»ars 5 |ie»r cent. 
City of SaskatcHin <leh<»nture»s. or $40,070 cash. In» accepted, subject to the 
appmval of the Isn-al (ïovmmoent Board being obtained to the cx|»ciieliture, 
and the by-law to raise» the n»quired funds receiving the asse»nt of the lmrgesse»s 
when suhniitte»d. the city to have tin» option of paying for the» pro|ie»rty in 
either elebentumi or cash. •

On April 12 the city clerk communicated the action of the 
council to the» plaintiffs' solicitors by the following letter:—

Referring to your letter of the» 10th inst. einoting amended prie»e»s for 
lots 21 to 27 inclusive anel hits 17 te» 20 inclusive, block 0, plan Q-10, I am 
instructed by the city council to aelvise you that your offer is accepted upon 
the following conditions: (a) That the conse»nt eif the Ixm»a1 (lovernment 
Board can be eihtained to the promised expenditure; (6) That a by-law to 
raise required funds meets with the» approval of the hurge-sses iqsm ln»ing 
submitted; (r) In accepting your offer the city re*Berve»8 the right tee pay for 
the property in thirty-year five per ea»nt. City of Saskatoon de»lH»nture»s at 
the rate of 71.1c. jeer square fesit or for the teetal amount of $49,070 cash.

Kinelly advise» me if your clients are prepared to close* with the city on 
the above mentioned terms. A. Lksuk.
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The city clerk affixed the seal of the corporation to both the
H. C. resolution and t he letter.

counter offer of the defendants by a letter as follows:— 
Andrew Leslie, Esq.,

Me Loro

City of Replying to your favour of the 12th inst. re price for lots 21 to 27 inclusive,
Saskatoon, and lots 17 to 20 inclusive, block 6, plan Q-10, we may say that our clients

arc agreeable to closing on the tenus mentioned in your letter.
Bence, Stevenson & McLokg, per J.M.8.

The Local Government Board duly authorized the proposed 
expenditure, ami the proposed by-law upon being submitted to 
the burgesses was passed by a majority of those voting thereon. 
Subsequently, when the by-law came before the council for its 
third reading, it was defeated. The defendants, by their council, 
have refused to carry out the agreement, and this action i< brought 
in consequence.

A number of defences, more or less technical, have been raised, 
but, in my opinion, there is only one which requires serious con
sideration. It is contended that under the tenus of the contract, 
or, in any event, under the City Act, the defendants could not In
bound until the by-law had received its third reading; that said 
reading was not intended to be and could not be a mere ministerial 
act, but rather one of a legislative and deliberate character, and 
that, in refusing to finally pass the by-law, the council did exer
cise a legislative discretion on good grounds.

I agree with the trial judge that an incinerator site, as the 
term is generally understood in this country, does not come 
within the provisions of s. 232 of the City Act, and could, there
fore, without the necessity of a by-law at all, be acquired under 
the powers conferred by s. 214 of that Act, which reads as fol
lows:—

The council may acquire for any public and civic puqxwe whatever such 
land within or without the city as it shall deem expedient to acquire.

By s. 232 (d) of the Act, any by-law for contracting debts not 
payable within the current year shall receive the assent of the 
majority of the burgesses voting on same. The council, no 
doubt having in view the possibility of paying for the site other
wise than out of current revenue, made the contract conditional 
upon a by-law for raising the necessary funds being approved by 
the burgesses. I am of opinion that the council had authority to 
make the contract subject to that condition, and that, the bur-
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gesses having given their approval, it was incumbent on the coun
cil to complete the contract.

Let us suppose that the council had refused to even submit the 
by-law to the burgesses, could they thereby escape the conse
quences of their contract? In my opinion, clearly not. That 
was a condition which the council imposed to enable them to 
finance. It was not necessary to the contract, and if they did not 
see fit, or think it necessary, to take advantage of it, it was their 
privilege to act otherwise. The defendant's liability under the 
contract could not thereby be lessened ; on the contrary, it would 
at once mature. Likewise, after the by-law was approved by 
the burgesses, the council may not see the necessity of finally 
passing it, or, having finally passed it, may not see the necessity 
of acting under it because other means of financing the proposi
tion may have been discovered or decided upon. That is entirely 
a matter for the council, but it in no way could affect their lia
bility under the contract. In other words, the contract was 
entered into " to the condition that, should the council 
decide on financing the proposition in a certain way which re
quired the assent of the Local Government Board and the bur
gesses, there was to be no liability if, after the council had taken 
the necessary steps to get that assent, it was withheld. It was, 
however, no concern of the plaintiffs how the proposition was 
financed. If the council wished to adopt other methods of financ
ing it than by means of a referred by-law, that was their privilege. 
The condition was solely one of finance, and, once the Local 
Government Board and the burgesses gave their assent, then the 
whole contemplated field of finance was open to the council and 
there could no longer be any reason for non-performance.

Assuming that I am in error in the aforesaid view of the matter, 
and that, by the terms of the contract, it was incumbent on the 
council to submit a by-law for approval by the burgesses, in what 
way can this improve the defendants’ position?

By s. 282 (1) of the City Act, it is enacted:—
2S2. Where a proposed by-law which the council has been legally re

quired by petition or otherwise to submit for the assent of the electors has 
received such assent, it shall be the duty of the council to pass the by-law 
within four weeks after the voting takes place.

By s. 240 of the Act we have provision made for by-laws being 
submitted to the ratepayers on petition, and by s. 204 (39) of
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the Act, we have an illustration of where the council may he 
legally required otherwise than by petition to refer a by-law. 
That subsection authorizes a contract l>eing entered into on 
behalf of the corporation subject to ratification by the burgesso 
of the by-law authorizing same. If, after entering into such con
tract, the council refused to submit the by-law, it is clear, in my 
opinion, that they could be compelled by mandamus to do so. 
The council, by virtue of the very contract which they them
selves entered into or authorized, would be held to have put them
selves in the position where they were legally required to submit 
the by-law to the burgesses. Could it be said that in the event of 
such a by-law living approved by the burgesses, the council would 
have further discretion in the matter? In my view they would 
not. It would be said they had exercised their discretion when 
they authorized the contract being entered into and that they 
were bound under s. 282 (1), aforesaid, to finally pass the by-law 
and carry out the contract.

Under such circumstances, the reasons for the judgment of the 
court in Canada Atlantic It. Co. v. City oj Ottawa, 12 Can. 8.C.R. 
305, would not apply.

On the assumption which I have made, the case at bar would, 
it seems to me, come within the principle above outlined. The 
council would be legally required to submit the by-law, and, 
under s. 282 (1), would lie bound to pass it upon approval of the 
burgesses. They would be held to have fully exercised their 
discretion in the matter when they entered into the contract. 
From either point of view*, therefore, the plaintiffs are entitled to 
succeed, and I would dismiss the appeal with costs.

Appeal dismissed.

CHRISTIE v. ALBERTA ROLLING MILLS Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Deck and 
Walsh, JJ. Dece,miter It, 1917.

Companies (6 V B—178)—Rescission of subscription—Condition as to
BUILDING AND IMPROVEMENTS.

One who subscribes and pays for shares in a company on the express 
condition that certain buildings will be erected and business carried on, 
is entitled to a refund of the money paid if the conditions are not fulfilled

Appeal by plaintiff from a judgment at the trial dismissing 
his action. Reversed.
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A. //. Clarke, K.C., and G. S. Fraser, for appellants ; A. M. 
Sinclair, and C. S. Blanchard, for respondents.

The judgment of the court was delivered by
Stuart, J.:—The plaintiff seeks to recover the sum of $10,000 

paid by him to the defendant company for one hundred shares of 
its capital stock, and asks for an order rescinding the contract 
of purchase, and striking his name off the register.

The company is not in liquidation but appears, at the present 
time, at least to be in a prosperous position so that no question 
of the rights of creditors arises. The basis of the claim is, that 
the shares were purchased upon the express condition that the 
company would erect and operate an open hearth steel furnace in 
the City of Medicine Hat, and that it has not done so.

The company was organized in 1910, and was promoted by 
one Pollock. It erected a plant at first for the purpose of rolling 
iron bars from scrap iron. The authorized capital of the com
pany was $150,000 and at the time the plaintiff came into the 
company about $115,000 of stock had been issued. In March. 
1912, Pollock, under the name of the Medicine Hat Steel Co. 
(not incorporated), had secured from the City of Medicine Hat 
an agreement that the city would convey to him a certain nine 
acres of land on condition that he would erect and maintain on 
the site:
an open hearth steel furnace and the usual buildings and erections necessary 
with a view to establishing a complete and up-to-date bolt and nut factory, 
iron pi|>e works and nail factory at an estimated cost of $100,000.

This agreement Pollock assigned to the defendant company, 
and it acquired all his rights and assumed his obligations there
under.

Beginning in May, 1913, certain correspondence took place 
between the plaintiff and Pollock, who was president and manag
ing director of the defendant company, about the question of a 
possible subscription or application for shares in the company by 
the plaintiff. It is unnecessary to quote in full the numerous 
letters that passed between Pollock and the plaintiff. They were 
set out in extenso in the reasons for judgment given by the trial 
judge. It is, in my opinion, abundantly proven by these letters 
that the purchase of the shares was made by the plaintiff upon 
the express condition that the company would proceed to erect
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the steel plant already referred to. More than that, it is also 
clearly shewn that it was, at least in the first instance, the intention 
of the parties that the money paid for shares should l>e devoted, 
along with other moneys expected to be derived from similar 
sales of stock, to the specific purpose of erecting the plant. In a 
letter of August 12, 1913, the plaintiff sent a cheque for $2,500 
as the first payment upon the stock he was buying. In this letter 
he said:

This cheque is given you under the understanding that you go on with 
the erection of the steel plant. You state you an? only going to build part 
of this plant this year and the balance will be finished during the winter and 
going into actual operation some time next year.

In reply to this letter, acknowledging the receipt, it was said:
It was understood this money was accepted in consideration of us erecting 

the steel plant; if we were not going on with the steel plant we would not 
require the money.

In a letter of November 20, 1913, in which the plaintiff enclosed 
a note for $2,500, after having paid $2,500 in cash, he said: “ With 
reference to the $5,000 I presume you will not want this until 
you start the steel plant.”

The balance of the money was not paid at once. On Dec
ember 1, 1913, the plaintiff gave a note at 3 months for $2,500 
which was paid at maturity. On February 1, 1914, a note for 
$5,000 at 4 months was given and paid at maturity. In Septem
ber, 1914, certificates for the 100 shares were issued in the plain
tiff's name, and sent to him.

At the time the last note was given, nothing had occurred
v..............ated any modification of the agreement that the shares
were bought upon condition that a steel plant would be erected. 
About October, 1913, the city were pressing Pollock and the 
defendant company to go on with the work in return for which 
the grants of the nine acres and other concessions were to be 
given them. The company decided to erect a nut and bolt 
factory upon the 9 acres as a beginning. This would cost only 
about $20,000, and it was hoped, as in fact turned out to be the 
case, that the city would be satisfied, at least in the meantime, 
with this beginning. Pollock stated in his evidence that he had 
seen the plaintiff in Winnipeg, and that the plaintiff had agreed 
that this was the best thing to do. He said: “It was decided 
we would use his money and Brown’s money to build the bolt 
works, and the steel works would be taken up later.”

^
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The plaintiff categorically denied that this conversation had 
ever taken place, and the trial judge ir\ his judgment said :

There is a conflict of testimony between the plaintiff and Pollock in regard 
to certain conversations alleged to have taken place between them in Winnipeg 
and Medicine Hat and I accept the evidence of the plaintiff in preference to 
that of Pollock where there is a conflict, but I do not think these affect the 
issue.

It must be taken then, as a fact, that no such conversation did 
take place. But even if it did, it is, in my view, quite immaterial. 
There was nothing in it, even as stated by Pollock, to indicate 
that the condition as to the erection of the steel furnace was then 
abandoned by the plaintiff. And subsequent letters which pas
sed clearly shew that the condition still held. As late as May 3, 
1914, when the plaintiff's last note was nearly due, Pollock wrote 
to him saying :

Closent hue just advised me that he wrote you advising that I was unde
cided iis to the steel plant. 1 may say he misunderstood me; owing to the 
depression in trade all over the country we thought best to defer matters. 
We want to get building up this summer: we can build the open hearth furnace 
during the winter and be ready for next year's trade.

After this date, there does not seem to have been any direct 
reference to the subject between Pollock and the plaintiff. The 
plaintiff paid his last note, as stated, and in the fall of 1914 re
ceived his share certificates. The plaintiff lived in Winnipeg 
and was in Medicine Hat very little. He was there in June, 1913, 
and again in June, 1914, for a day or so, and then not again until 
August 20, 1916. He does not seem to have attended any share
holders’ meeting in person, but was represented by proxy at a 
meeting held on November 1, 1915.

He never used his position as a shareholder to urge upon the 
company compliance with the condition upon which he had 
bought his shares, and this circumstance, and the absence of 
any protest upon his part, constitutes the real ground upon which 
the trial judge thought that he could not succeed in his action. 
On June 30, 1916, Pollock, on his own behalf, and on behalf of 
the shareholders who had placed their interests in his hands, 
agreed to sell 51% of the issued stock of the company to another 
company called the Canadian Western Steel Co. Limited. The 
control of the defendant company was thus placed in the hands 
of new people with whom the plaintiff had had nothing to do. 
He was much dissatisfied with this action on the part of Pollock,
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and made some very strenuous objections. Pollock had, howeVer, 
gone too far to withdraw, but offered to let the plaintiff put his 
share1 into the sale, and to stay in the company himself. Tin- 
shares were being sold at a little more than 50 cts. on the dollar, 
the reason being that its operations had been carried on at a loss 
and it had got into financial difficulties. The plaintiff refused 
this offer and. about August 22. 1910, sent a letter to the defen
dant, in which he said:

I hereby notify you that I will not now accept any shares of tin- cupitnl 
stock of your company. I paid you $10,000 for shares which wo§e never 
allotted to me. I have decided not to take these now and demand from you 
repayment of the $10,(KM) paid to you by me.

Then on August 31, 1910, after he had consulted a solicitor, 
he wrote a letter to Pollock, as president of the defendant com
pany, in which he said:

With reference to the KM) shares of the capital stock of your company 
applied for by me, my application was conditional upon the erection of a steel 
plant by the company. As this condition has not been fulfilled. 1 now with
draw my application, rescind any alleged contract and ask for the repayment 
of the money paid by me with interest from the respective dates of payment 
I have returned the certificates purporting to be issued to me. ... I also 
ask that if my name appears on the company’s share register that it be forth
with removed therefrom.

As the request contained in this letter was not complied with, 
the plaintiff began his action.

In my opinion, the plaintiff is entitled to succeed. Then- is 
no doubt that his purchase of the shares was a conditional one. 
It was, of course, not a condition precedent because he paid In- 
money, and was given his certificate of shares. He became a 
shareholder in fact. Rut it was clearly a condition subsequent.

A condition subsequent is one that, when it does or does not happen, is 
or is not |>erfonncd, ns the case may be, defeats the estate.

No technical words distinguish a condition precedent from a condition 
subsequent ; the intention of the parties governs, and if it is ascertained from 
the whole instrument and the existing facts that the event or act must precede 
the vesting of the estate the condition is precedent, but if either may accom
pany or follow it the condition in subsequent. 6 A. and E. Encyc. of Law . 
2nd ed.. pp. 500, 503.

Sec also Mitchell on Canadian Commercial Corporations, 
p. 512, and Easton's case, 12 ('an. S.C.H. <>44, 047.

Now, it is abundantly clear both from the correspondence 
and the oral testimony, that the plaintiff bought the shares and 
became the owner of them upon the express condition that the 
company would erect an open hearth steel furnace, and proceed
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to operate it. It is admittedly the fact that the company had 
not, at the date of the plaintiff’s letters of withdrawal, complied 
with this condition. There is no necessity nor indeed any ground 
for attaching or attempting to attach blame to the company 
for not doing so. It was not absolutely bound to do so. It was, 
apparently, in its best interests not to do so. But, certainly it 
was bound to do so if it desired to retain the plaintiff as a share
holder and retain his money, because that was the condition 
upon which it had received the money.

The only questions which need be considered are the question 
of a time limit and the question of any possible waiver. There 
was, of course, no time fixed within which the steel furnace should 
be built. But in the absence of a fixed time, the condition must 
1m* performed within a reasonable time. In my opinion, a reas
onable time had, by August 1910, elapsed, and the plaintiff was 
then entitled to say that the condition had not been performed 
according to the agreement. He was not bound to wait indefi
nitely, and a period of nearly 3 years would appear to me, in all 
the circumstances, to be quite ample as a reasonable time.

Then with regard to waiver. It is clear that there never 
was any express waiver. There was delay in which the plaintiff, 
no doubt in the first instance, tacitly acquiesced. But, in the 
latest reference to the subject, that contained in the letter of 
May 3, 1914, it was intimated by Pollock that the furnace would 
Im* built during the winter of 1914-1915. The plaintiff may 
have, perhaps, tacitly acquiesced in this, owing to the absence of 
any protest at such proposed delay. But, after that winter, 
nothing was said and nothing was done. In my opinion, the 
plaintiff was entitled to wait and see what happened. He was 
possibly bound to give the company a reasonable time after that 
winter to fufil the condition. But I am unable to see upon what 
ground it can be said that he was bound to protest, and to urge 
compliance upon the company. The company knew its obliga
tions if it desired to retain his money, nor do I see why his failure 
as a shareholder to speak out in a shareholders’ meeting can be 
held against him. In a matter where his own personal interest 
might well be adverse to the interest of the company it is per
haps to his credit that he kept silence. He was unable to control 
the action of the company. In a matter in which he hel l a special 
contractual relationship with the company, it was, as it appears
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to mv, quite proper that he should leave it to the other share
holders to make the decision. They took no action, and the 
company did nothing. When a reasonable time had elapsed, 1 
can see nothing which stood in the way of his withdrawing.

If the interests of creditors had intervened other considera
tions would have arisen. Rut creditors are not concerned here. 
A good deal was attempted to lie made of the possible rights oi 
the innocent purchasers of the majority of the shares. But the 
company was not concerned in that transaction. Some share
holders sold their shares to someone else. The purchaser of 
those shares took them as shares in a company which might have 
various obligations. It was for the parties to that bargain to 
ascertain or reveal any contingent obligations of the company, 
according to the terms of their bargain. Ami obligation of the 
company to one of the minority shareholders not concerned in 
transaction could surely not lie affected by the rights of the 
parties to it. The purchasing company sought to obtain con
trol of the defendant company, and was not concerned about 
the minority shareholders. If it had been more concerned it 
might have discovered the contingent obligation to the plaintiff.

It is, finally, very clear from the evidence of McLaws, rep
resenting the company which controls the defendant company, that 
there is no intention even now of building the steel plant. It in
tends to do whatever in the future may be advantageous ; that is all. 
But at the date of the plaintiff's withdrawal, a reasonable time 
had in any case elapsed, and the plant had not been built.

I, therefore, think the appeal should be allowed with costs, 
the judgment below set aside and judgment entered for the 
plaintiff for the sum of $10,000 with interest at 5%, since August 
31, 1916, the date of the demand. The judgment should also 
declare the contract of purchase at an end, and order the plain
tiff’s name struck off the register. The plaintiff should also 
have the costs of the action. Appeal allowed.

DOHERTY v. CANADA NATIONAL INS. CO.
Saskatchewan Supreme Court, Houltain, C.J., Lamont, Elwood and McKay, JJ 

January It, 1918.
Insurance (§111 A—40)—Misdescription of property—Agent.

A wrong description of the probity to be covered by a hail insurance 
|x>licv, carelessly given by the applicant to an agent whose duty consists 
simply in soliciting and receiving applications and forwarding them to tin- 
company, voids the policy.
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Appeal by defendant from the trial judgment, in an action 
on a hail insurance policy. Reversed.

J. A. Allan, K.C., for appellant; II. T. MacDonald, K.C., 
for respondent.

The judgment of the court was delivered by
Elwood, J.;—On or al>out July 11, 1910, the plaintiff applied 

to the defendant, through the defendant's agent, one William 
Moir, for insurance by the defendant of the plaintiff against loss 
or damage by hail, on 100 acres of oats, on the north-east quarter 
of section 25, tp. 22, r. 12, w. of the 2nd m. In consequence of 
this application a policy issued, and, thereafter, the plaintiff 
suffered loss and damage by hail to his crop, on the north-east 
quarter of section 25, tp. 21, r. 12, w. of the 2nd m.

The evidence shows that the application was written by Moir 
on instructions received from the plaintiff. The plaintiff says 
that he was uncertain of the exact description of the land, went 
to a place in Ralcarres to obtain the description, and thereafter 
came out and told Moir that it was the north-east quarter of 
section 25, tp. 21, r. 12, w. of the 2nd m. Moir, in effect, 
denies this and says that he filled in the application from a des
cription given by the plaintiff. The trial judge makes no finding 
on this point.

Moir was, apparently, merely an agent to receive applications, 
and transmit them to the defendant company. This action is 
brought by the plaintiff for rectification of the application and 
policy, by substituting tp. 21 for tp. 22, and payment of the 
damage sustained to the crop by hail.

The application was not taken on the land, but in the village 
of Ralcarres where Moir lived. The evidence showed that the 
plaintiff did not own any part of section 25, tp. 22, r. 12, w\ of the 
2nd m., that that land was raw prairie; that, if the correct des
cription of the land had been placed in the application, the policy 
would, in all probability, have issued exactly in the same terms as 
the policy which did issue; that, from having passed the plain
tiff's land previously to the application, Moir knew the location 
of the land, but, apparently, did not know the legal description.

At the trial, judgment was given for the plaintiff, and from 
this judgment the defendant appeals.

In Mackenzie v. CotiDon, L.R. 8 Kq. 368, at 375, James, V.C., 
is reported as follows:—
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But if this contract 1m> a good contract at law, what is there to vary it in 
equity? If all that the plaintiffs can say is: “We have been careless, whereas 
the defendants have not been careless;" it is useless for them to apply to this 
court for relief. The defendants |x>sitively say they would not have accepted 
the |M)liev on any other terms. It is too late, now that the loss has been in
curred, for the plaintiffs to set aside the policy on the terms of paying back 
the premium. Indeed, the whole theory of the bill is founded on a misappn 
hension. Courts of Kquity do not rectify contracts; they may and do rectify 
instruments purixrrting to have been made in pursuance of the terms of eon- 
tracts. But it is always necessary for a plaintiff to show that there was an 
actual concluded contract antecedent to the instrument which is sought to 
be rectified; and that such contract is inaccurately represented in the 
instrument.

The correctness of the decision of the point at issue, in that 
case, seems now to be questioned, but the correctness of what is 
above quoted therefrom seems to be admitted: See 21 Hals. p. 21 
ss. 39 & 40, and cases therein referred to.

There can lx* no doubt that the plaintiff's land was erroneously 
described in the application. Does, however, the insurance 
policy incorrectly represent the contract which was actually 
concluded between the plaintiff and the defendant? The de
fendant, apart from any knowledge of the agent Moir, had no 
knowledge that the plaintiff's land was other than as stated in the 

at ion. It had no opportunit y of considering whet her or 
not it would grant a policy on the plaintiff's land. Is, then, the 
knowledge of the» agent to be imputed to the defendant, so as to 
make the defendant responsible? The agent had no power to 
conclude a contract; he did not issue any interim receipt, but 
had power merely to receive and transmit applications, and, 1 
assume, canvass for applications. In the case at bar he did not 
canvass; the plaintiff made the application to him.

In Hastings Mutual Fire Ins. Co. v. Shannon, 2 Can. S.Ç.R. 
394, the agent had power to grant interim receipts. It was part 
of his duty to make a personal survey of the premises, and it, 
therefore, became his duty to communicate to the company all 
the circumstances in connection with the description of the prop
erty, anil it was held that, with respect to the survey, description 
and diagram of the property, the assured was dealing with the 
agent not as his agent, but as the agent of the company, and that. 
therefore, any inaccuracy, omissions or errors therein were those 
of the agent of the company, acting within the scope of his de
puted authority.

4
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At p. 410 of till' above report, Ritchie. J., is reported as follows :
1 by no means wish to lx* understood as intimating that if this application 

had been signed by plaintiff and placed in the agent’s hands as containing a 
correct description, simply to be transmitted as plaintiff's act. independent of 
any personal survey or examination made by the agent, or description thereof 
furnished by him, that, in such a ease, knowledge by the agent that it was not 
correct would lx- evidence of a waiver by defendants of the condition that a 
misrepresentation in the application should avoid the policy, because, in such a 
case, the agent would be acting simply as the transmitter of that for which the 
assured alone was responsible,though it is not necessary to discuss or determine 
this point.

In Davidson v. Waterloo Mutual Fire Ins. Co., 9 O.L.K. 394, 
the agent had authority to accept the risk, receive the premium 
and issue an interim receipt.

In Chatillon v. Can. Mutual Fire Ins. Co., 27 U.C.C.P. 450, the 
insured, who was unable to read or write, truly stated to the 
agent all the facts material to the risk, the agent then filled in 
the application and the plaintiff's name, which he signed as a 
marksman, but, in so filling it in, the agent, without the author
ity or knowledge of the assured, misstated the facts as to the 
title and encumbrances. It was held that the defendant, under 
the circumstances, must be restrained in equity from setting up 
under the terms of the statute, 36 Viet. c. 44, s. 30, ()., or of the 
conditions on the policy, the act of their own agent as an avoid
ance of the policy, and, at p. 462 of the above report, G wynne, J., 
is reported as follow's :

It is not in any res|x-ct upon the doctrine of notice that we decide in the 
plaintiff's favour u|x>n the first count. It is upon a higher principle of equity 
namely, that in view of the illiterate condition of the plaintiff, and of the 
defendant's agent having failed to state correctly in the application the answers 
which the plaintiff gave, and having procured him to sign it uj>on the belief 
that his answers were correctly stated, it would be a fraud in the eye of equity 
for the defendants to set up to the plaintiff’s action, as a defence thereto, 
matter which may be more correctly described as the misconduct or mistake 
of the defendants than of the plaintiff.

In that case there was a second count, under which it appeared 
that the plaintiff obtained another policy, in which, as before, 
the application was filled in by the agent, but the plaintiff had 
the benefit of the services of his son, who was able to read and 
write and who acted as his agent in applying for the insurance 
and signed his name to the application, and it was on that ground 
distinguished from the policy in the first count, and the policy 
held void, and, at p. 462, Gwynne, J., with respect to that policy,
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As to the second policy, namely, that declared u|x>n in the second count, 
it apiK'ars to me that the plaintiff must fail. The finding of the learned Judge, 
which affects the first policy, does not affect the second. That stands upon an 
wholly different footing.

The plaintiff in effecting it placed no special confidence in the defendant V 
agent. He effected that policy through the agency of his own son, who was 
able to read and write, and who signed the plaintiff's name to the application, 
and whose duty it was, before doing so, to see that the matters enquired about 
in the application were truly and correctly answered therein. Anti for his 
own agent's default the |4aintiff must be mqionsible.

The case oT Bawden v. London, Edinburgh and Glasgow Assur
ance Co., [1892] 2 Q.B. 534, appeared to me at first to he very 
much in point.

It was, apparently, considered as of vital importance, in 
deciding that case, that it would he part of the ordinary duty of 
the agent to personally interview applicants, and that, in seeing 
the applicant in the case then in question, the agent was only per
forming part of his duty, and that, on seeing the applicant, lie 
became aware that he only had one eye, and that, as the policy 
provided for payment of damages for total loss of sight, it was 
the duty of the agent to communicate to his principals the fact 
that the applicant had only one eye, and that failure in that duty 
to communicate did not, under the circumstances of that case, 
preclude the assured from recovery.

In the case at bar it was not, it seems to me, part of the duty 
of the agent to visit personally the lands that were to be covered 
by the insurance. The agent was a bank manager, residing in 
Balcarres, and his duty, it seems to me, consisted simply in 
soliciting and receiving applications and transmitting them to 
the defendant. It was not part of his duty to inquire into the 
correctness of these descriptions. Under these circumstances, I 
cannot come to the conclusion that the knowledge of the agent 
was the knowledge of the defendant. I question, in any event, 
whether the knowledge which the agent had of the location of the 
land would lie the knowledge of the defendant. That knowledge 
was not acquired about or in connection with the application in 
question, but was his general and casual know ledge of the location 
of the land, from having previously driven past it, and, as Gwynne, 
J., says, at p. 462 of Chatillon v. Can. Mutual Fire Ins. Co. re
ferred to above, “knowledge acquired in one transaction would 
not be notice in the other transaction/’

We had pressed upon us very' strongly, that the case of Ion-
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ides v. Pacific Fire ifc Marine Ins. Co., L.R. 7 Q.B. 517, was author
ity for the contention of the plaintiff. A perusal of that case, 
however, convinces me that that contention is not well founded. 
The judgment in that case, as I understand it, goes upon the prin
ciple that, while the slip did not constitute a binding contract 
which could bo enforced, it, nevertheless, showed what the in
tention of the parties was when the policy in question was sub
sequently issued, and that the slip showing that the name of the 
ship was immaterial and that it was the hides that were to be 
insured, then the fact that the name of the ship was incorrectly 
stated in the policy was an immaterial matter which did not 
affect the validity of the policy.

It, perhaps, is not inappropriate to quote from the judgment 
of Wright, J., in Biggar v. Pock Life Assnce. Co., [1902] 1 K.B. 
516, at 524, namely:

1 agree with tlic principles which were laid down by the Supreme Court 
of the United States in New York l.ifr Ins. Co. v. Fletcher, 117 U.S. 519, de
cided in 1K85, in which the judgment of the whole Court was delivered by 
Field, .1. It seems to me that that ease is very much in point, although in some 
respeets it is different from the present case; in some res|M-cts it is weaker 
ami in some res|M*cts stronger. I agree with the view taken by the Supreme 
Court in that case, and apparently in other eases there cited, that if a person 
in the position of the claimant chooses to sign without reading it a pro|s>sal 
form which somebody else1 filled in, and if he acquiesces in that being sent in 
as signed by him without taking the trouble to rend it, he must be treated as 
having adopted it. Business could not be carried on if that were not the law. 
On that ground I think the claimant is in a great difficulty.

It seems to mo, therefore, on the whole, that this appeal 
should be allowed with costs, and the plaintiff's action dismissed 
with costs. Appeal allowed.

MERCHANTS BANK v. BUSH.
British Columbia Court of Apjteal, Macdonald, C.J.A., and Martin, McPhillips 

and Eberts, JJ.A. November 6, 1917.
Banks ($ IV C—III)—Guaranty—Rate of interest—Discharge of

GUARANTOR.
A written guarantee that a customer of a bank will pay the bank all 

moneys due or which might Income due to the bank by the customer, 
and all sums for interest which the bank might charge the customer in 
respect of advances or discounts, but providing that the liability guaran
teed shall not exceed $3,000, is a guarantee only of such an obligation as 
the bank is by law authorized to impose. An agreement between 
the customer and the bank for advances at a higher rate of interest than 
that allowed by the Bank Act releases the surety. Per Martin and Eberts, 
JJ.A.

Held, pir Macdonald, C.J.A., and McPhillips, J.A., that the agreement 
was not void because of the illegal rate of interest charged, but that the 
bank could only recover interest at the legal rate, ami that the guarantor 
was liable for the amount which could be legallv claimed not exceeding 
$3,000.

SASK.

8. C. 

Doherty

National

B. C.

C. A.
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Appeal by plaintiff from judgment of Hunter, C.J.B.C, 
C. A. Affirmed by an equally divided court.

Merchant» Abbott, for api>ellant; O'Brian, for respondent.
®JKK Macdonald, (\J.A.:—The defendant entered into a written
Bvbh guarantee that the Seafield Lumber an<l Shingle Co. Ltd., the 

MacdoUâui, customer of the plaintiff bank, would pay to plaintiff all moneys 
( J A due or which might become due, by the customer to the plaintiff, 

and all sums for interest which plaintiff, in the course of business, 
might charge the customer in respect of advances or discounts. 
But it was provided that the defendant's (the guarantor's) 
liability should not exceed $3,000 with interest thereon at tin- 
rate of Qr/( per annum from the date of demand by the plaintiff 
of the fulfillment of the guarantee by the defendant.

It appears that in its dealings with the customer, the bank 
charged interest at the rate of 8% per annum, contrary to tin- 
provisions of s. 91 of the Bank Act, and the principal defence in 
this action is that, because of such violation of said section, tin- 
defendant was released from his suretyship.

Shortly stated, the defendant’s contract with the plaintiff 
was to pay if the customer did not pay debts incurred by tin- 
customer to the bank up to $3,000. The fact that some of tin- 
alleged debts consisted of overcharges, which were not collectable, 
could not, in my opinion, invalidate the contract of suretyship. 
The fact that more was claimed than could lie substantiate! 1 
would not prejudice the surety, because he could only be com
pelled to make good what the customer really owed up to tin- 
sum of $3,(XX). I can see no legal distinction between the claim 
for too much interest, and a claim for too much principal. If 
there be a dispute about the amount to which the plaintiff is 
entitled it must prove the amount in an action against the surety 
even if the customer w'ere to admit the correctness of the amount 
claimed: Ex parte Young; In Re Kitchin (1881), 17 Ch. I). 608. 
The effect of the contravention of said s. 91 is to render the con
tract between the bank and its customer, as to interest, void, in 
which case the plaintiff could recover only statutory interest: 
McHugh v. Union Bank of Canada, 10 D.L.R. 562,(1913] A.C. 299. 
There is no evidence in this case to shew what part of the plain
tiffs claim, if any, is made up of interest. The total indebtedness 
of the customer to the bank appears from statements made- by
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counsel, and not in dispute, to be upwards of $4,(KM), and it is Ct 
not likely that a quarter of that sum is made up of interest. C. A.

It was not contended at the bar that, on a true adjustment of mkrchants 
interest, the debt would be reduced below the sum guaranteed. ,,ANK 
The effect of a transaction of this kind was considered in Northern Bush.

Crown Bank v. Woodcrafts Ltd., 33 D.L.lt. 367, where the Appellate Macdonald. 
Division of the Supreme Court of Alberta sustained the trial ( 1A 
judge in holding that the surety in circumstances very like the 
present was not discharged.

It was further contended by defendant's counsel, that the 
plaintiff had not proved the debt owing by the customer to the 
hank. In my opinion, the paragraph of the statement of claim 
alleging the debt was not denied in the statement of defence.
This court held in Page v. Page, 22 B.C.R. 185, 25 D.L.lt. 99, that 
general denials are not a compliance with the rules of pleading.
In this case, the denial is not even a general denial of the indebted
ness, but is only a denial of every allegation “having reference to 
the guarantee.”

I would allow the appeal.
Martin, J.A., dismissed the appeal. Martin.j.a

I-1 is ft!

McPhilliis, J.A.:—In my opinion the appeal should be 
allowed. The submission of counsel for the respondent in his 
very careful argument that, upon the pleadings, it cannot be held 
that the debt due by the principal debtor is admitted, is without 
force in view of the decision of this court in Page v. Page, 25 
D.L.lt. 99. 22 B.C.R. 185, see judgment of my brother Martin, i.e., 
a general denial of the allegations in the statement of claim is 
ineffectual, and will be treated as an admission.

With great respect to the Chief Justice of British Columbia 
(Hunter, C.J.B.C.), I am entirely unable to accept the view ex
pressed by him in this judgment at the close of the trial, that the 
guarantee was not enforceable by reason of the fact that the 
principal debtor, whose debt to the bank (appellant) the respon
dent guaranteed, was charged 8% per annum u|>on his indebt
edness to the bank, the Bank Act (53 Viet. c. 31, s. 29; It.S. Can. 
1906, c. 29 s. 91) only admitting as a maximum 7% per annum 
to be charged. S. 91 of the Bank Act reads as follows :—

91. The bank may stipulate for, take, reserve or exact any rate of interest 
or discount, not exceeding seven per centum per annum, and may receive 
and take in advance, any such rate, but no higher rate of interest shall be 
recoverable by the bank. (53 Viet., c. 31, s. 80.)

Mcl’hillipa, J.A.
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Unquestionably, no greater amount by way of interest can 
be recovered in an action at law than 7%, and were the present 
ease one in which the respondent, the guarantor, was sued for 
an indebtedness of the principal debtor under his guarantee to 
the bank, which included any interest in excess of 7%, it would 
not be recoverable, but there is no evidence whatever of such 
being the fact; all that we have is an admitted indebtedness of 
$3,000. The contention, shortly put, upon the part of the res
pondent is, that, as the principal debtor has been charged 8% by 
the bank in the business dealings between the principal debtor and 
the bank during the life of the guarantee sued upon, although 
there is no proof that such excess interest is comprised in the in
debtedness admitted, that that fact alone relieves the guarantor. 
In my opinion, this is idle contention. However, in case I should 
be wrong in this view, I purpose to examine into the point and 
give my opinion thereon. The respondent was a director and 
shareholder in the Seafield Lumber & Shingle Co. Ltd., the prin
cipal debtor. In Mcllugh v. Union Batik oj Canada, 10 D.L.R. 
502, it was held that: “The Canadian Rank Act, 1000, s. 01, 
provides that a bank shall not be able to recover interest at a 
higher rate than 7 per cent, and the interest Act, 1000, provides 
by section 3 that where no rate of interest is fixed the rate of 
interest shall be 5 |>er cent. : Held that, where a bank in a mort
gage deed had stipulated for interest at the rate of 8 per cent., 
accounts should be taken on the basis of interest at 5 per cent, 
only.”

It is therefore apparent that the exaction of interest in excess 
of the statutory rate is not an illegal action, but ultra vires upon 
the part of the bank. The contract is not ipso facto void, all that 
ensues is that the stipulation becomes inoperative, it is as if 
no contract whatever was made as to the rate of interest.

Therefore, in the result, the respondent, the guarantor, could 
have effectually set up if the indebtedness upon which he was 
sued, being the debt of the principal debtor, was made up of in
terest charges in excess of 7%, that all such charges and amounts 
should lie struck out, and the liability upon the guarantee would 
not extend to the payment thereof by the guarantor. But, there 
is no evidence, as previously pointed out, that such was the fact 
and the admission really precludes it I icing set up.
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The guarantee sued upon is in what may he termed the usual 
hank form of continuing guarantee, to secure any ultimate bal
ance that shall remain owing to the hank, hut not to exceed 83,000, 
There is nothing in the guarantee to indicate what rate of interest 
the customer, the Scafield Lumber and Shingle Co. Ltd., would 
he required to pay, so that the charge of 8% was not any change, 
alteration or variation of the actual terms of the guarantee.

The counsel for the respondent relied upon a case in this court 
of Drinkle v. Regal Shoe Co. Ltd., 28 D.L.R. 775, 23 B.C.R. 24, 
hut in that case it was held (see headnote at p. 24) on appeal 
(Martin and McPhillips, JJ.A., dissenting) that the relationship 
between E. & R. as creditor and principal debtor having been 
radically changed without notice to D., the guarantee ceased to 
be effective. Such was not the fact in the present case. The 
principal debtor remained, as at the time of the giving of the gar- 
antee, a customer of the bank, and all that is challenged is, that 
a rate of interest was charged in excess of the statutory maximum 
rate. This did not in any way effect a change of relationship, 
or render the business transaction illegal; it merely admitted of 
the principal debtor, and the guarantor if called upon, resisting 
payment of interest in excess of the statutory maximum rate, 
i.e., “the rights and position of the surety with reference to the 
principal debtor are not varied,” Blackburn, J., in Polak v. 
Everett, ( 1870) 1 Q.B.D. (Mil); Lord Watson, in Taylor v. 
Bank of New South Wales (1880), 11 App. Cas. 590, referred to 
Polak v. Everett, supra, at p. 002. He said:

In that event, the present case would not have been within the principle 
of 1‘olak v. Everett, and Holme v. Brun*kill, 3 Q.B.D. 495, which were relied 
on in the argument for the up|>ellants. In both these cases there had been an 
alteration of the original contract between the creditor ami the principal 
debtor without the consent of the surety, who was held to be wholly discharged 
on the plain ground that lie could not be made liable for default in the per
formance of a contract which he had not guaranteed.

This, however, is not the present case. It cannot be said that 
the guarantor is to be “made liable for default in the performance 
of a contract which he had not guaranteed.” The contractual 
relationship between the guarantor and the bank is this, that he 
“shall secure any ultimate balance that shall remain owing to 
the bank.” The ultimate balance is that which can be rightly 
charged, and nothing more. But that amount has been guaran
tee!, and that is the legal obligation. The court in so deciding
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is not called upon to give effect to any contract illegal in its 
nature. That a higher rate of interest is often paid by custome rs 
of hanks than the statutory maximum rate may be said to be of 
common knowledge, and knowledge may well, upon the facts, In- 
imputed to the respondent, a matter of inference, especially 
when the respondent is found to be a director of the company 
(the principal debtor).

It was held in Stewart, Moir and Muir v. Brown (1871), 9 Macph.
/#r Sir Janies Monereiff, Ixml Justice-Clerk, at p. 700, that “the principal 
debtor and creditor (are) free to arrange the details of their transactions as 
they think fit, provided these arc not at variance with the ordinary custom 
of merchants." (Dr inkle v. Regal Shoe Co., supra., p.31.)

It cannot be said with effect in the present case that there 
has been any alteration of the position of the guarantor. Tin- 
guarantee was the “ultimate balance” and that ultimate balance 
would only la- what was actually due, owing and payable and 
would be a matter of account. Nor can it be said that there 
was any variation of the contract, certainly no express term of the 
contract can be said to have been altered or varied. The guaran
tor in the present case did not make the terms of the contract 
(if any) between the customer and the bank relative to advances, 
rate of interest to be charged etc. part of his own contract, but 
left all such matters to be matters of agreement between the bank 
(the creditor), and the principal debtor, so that it cannot be 
claimed that there was any variation or alteration of the contract. 
In truth, the guarantee was not made upon the faith of any agree 
ment between the bank and the principal debtor. The mere 
fact that the Rank Act will not admit of the bank charging more 
than 7% interest does not in any way obligate the bank to make 
advances to its customers at that or any other rate. Rut, 
admittedly, if advances be made, no greater rate of interest can 
be enforced than 7%, nor could in the taking of accounts any 
greater sum l»e exacted from the guarantor.

Now, with no original contract between the customer and 
the bank, that is to say, as between the principal debtor and the 
creditor, on the faith of which the guarantor entered into his 
obligation, can it be said that the charging the customer 8% dis
charges the guarantor, and with this situation, if the further 
point has to be considered, of material alteration (although it is 
difficult to see how there could be an alteration of a non-existent
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contract, and I hardly think it can be successfully claimed that 
the Bank Act amounts to a statutory contract), the case of San
derson v. Aston (1873), L.R. 8 Ex. 73, well demonstrates the 
law, and it is impossible to contend that a 1% increase in the 
rate of interest, alx>ve the maximum statutory rate, uncollec
table from the guarantor, is in any way material, or imposes a 
further liability upon the guarantor.

The line of distinction that exists in the present case, apart from 
what may be the position, when* then* is a material alteration in 
the contract on the faith of which the guarantee has been given 
is this, that here we have no original agreement or contract, 
between the principals, i.e., between the customer and the bank, 
which forms a part of the guarantee, Cotton, L.J., laid down the 
rule where that existed in the following terms in Holme v. Bruns- 
kill (1877), 3 Q.B.D. 495, at 505.

The true rule, in my opinion, is that if there is any agreement between 
the principals with reference to the contract guaranteed, the surety ought to 
be consulted, and that if he has not consented to the alteration, although in 
eases where it is, without inquiry, evident that the alteration is unsubstan
tial, or that it cannot be otherwise than beneficial to the surety, the surety 
may not be discharged; yet that if it is not self-evident that the alteration is 
unsubstantial, or one which cannot be prejudicial to the surety, the court will 
not, in an action against the surety, go into an inquiry as to the effect of the 
alteration, or allow the question whether the surety is discharged or not to 
be determined by the finding of a jury as to the materiality of the alteration 
or on the question whether it is to the prejudiee of the surety, but will hold 
that in such a case the surety himself must be the sole judge whether or not 
he will consent to remain liable notwithstanding the alteration, and that if he 
has not so consented he will lie discharged.

Upon the whole case this may be rightly said, that the guar
antee was a continuing one, to secure any ultimate balance due 
to the bank ; the business arrangements, as between the customer 
and the bank, were left at large. That being the case, how is it 
possible for the guarantor to now contend that the payment of 
interest at 8% has the effect of discharging him from liability? 
Upon this point, see Stewart v. McKean (1855), 10 Ex. 075, 698. 
The guarantor, of course, could only be liable for the amount 
properly due and payable, anti no more, and would be entitled 
to insist upon a full and true account. In the present case the 
amount is admitted upon the pleadings. Finally, the guarantor, 
the respondent, being a director of the company, and no evidence
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McPbillipe, J.A.
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”•1 * to the contrary', it is a fair matter of inference of fact, that he
C. A. was fully and completely aware of the* hanking business of the

Merchants company and the rate of interest paid, so that if the present case 
Hank Were tG be viewed as one (which it is not), of material variation
Bush. of the principal contract, it must he held that it was made with 

MrPhiiiipe, j a. his assent. See Woodcock v. Oxford <Vc. It. Co. (1853), 1 Drew. 521.
til E.R. 551; Oakjord v. European &c. Shipping Co., 1 H. & M. 
182, 194, 71 E.R. 80; Ex parte Harvey (1854), 4 De G.M. & G. 8S1. 
43 E.R. 752. Turner, L.J., at 899, said:—

It remains then only to apply the law to the facts of this case. The 
general rule, that a surety who has concurred in or ratified an arrangement 
between the creditor and the principal debtor cannot claim to be discharge! 
by the effect of that arrangement, was not disputed in argument. . . .

That the allowance of this appeal would be the evasion of an 
Act of Parliament or approve anything which is prohibited by 
Act of Parliament, I cannot agree. Firstly, the respondent 
having admitted the debt, it does not become a matter of enquiry 
whether there was in the computation thereof interest above 7%. 
Secondly, if that point were open, it would only l>e a matter of 
account, and interest in excess of 7% would not be collectable as 
against the respondent. The Act of Parliament is in no way 
prohibitory in its nature. It reads: “but no higher rate of interest 
shall be recoverable” (53 Viet. c. 31 s. 80; c. 29 R.S.C. (190(>)). 
Jessel, M.R., in Yorkshire R. Wagon Co. v. Maclure (1882),21 Ch. 
D. 309, at 315:

As regards the Act of Parliament, I agree that it prohibits borrowing 
except in a particular way, but it does not prohibit selling. Suppose there 
were no debenture holders, why should not you allow the railway company 
to sell its rolling stock to pay its debts? It may be that the company is in 
such a ixwition that unless it pays certain of its debts it cannot go on at all. 
In this very case a portion of the debts was for rent and for rolling stock, 
and it might be very desirable for a railway company which had no debent urc 
holderstosella]H»rtion of its rolling stock in order to prevent the loss of another 
portion—that, is, it having hired a portion, perhaps the larger portion, and 
being in debt for rent, the lessors of that stock might take it away altogether 
unless the company sold another portion which belonged to them . .
Would it be against the terms of the Act of Parliament for them to sell 
the rolling stock belonging to the company? It does not appear to me to be 
so. ... It seems to me our decision in this case will by no means en
courage people to evade the Act of Parliament, or enable them to evade it— 
that is, to do anything which is either expressly or implicitly prohibited by 
the Act of Parliament; therefore, I am not afraid of saying in this case that, 
in my opinion, that which I characterized during the argument ... as 
an unconscionable defence ought not to prevail, and that our not allowing
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it to prevail will by no means interfen1 with the benefits conferred on 
railways and the public by this Act of Parliament.

I cannot accede to the argument so strenuously advanced at 
the Bar, that this action involves anything which was in its 
nature illegal, or that the respondent, the guarantor, is entitled 
upon any of the grounds advanced to he discharged from the 
obligation he entered into by way of guarantee to the appellant, 
the bank. It, therefore, follows that my opinion is that the 
appeal should be allowed.

Eberts, J.A.:—This is an action brought against the defend
ant on certain promissory notes to the plaintiffs in the course 
of business, and as a surety in respect of a guarantee in writing 
given to the plaintiff bank. The guarantee states that—

The undersigned (defendant) in consideration of the bank dealing with 
Seafield Lumber and Shiigle Co.. Ltd. (herein called the customer) guarantees 
to and agrees with the bank as follows:—

1. That the customer will pay to the bank all moneys which may 
at any time be due to the bank from the customer either directly or in
directly, and either alone or jointly with any other cor|>oration, person or 
persons or other expenses which the bank, in the course of its business, may 
charge in resect of any advances or discounts made to the customer or on 
its account and including all bills and notes which may be held by the bank 
and all costs charges and expenses which may be incurred or paid by the bank 
relating to any debt or liability of the customer or any security therefor.

2. This shall be a continuing guarantee, and shall not be discharged or 
affected by the death of all or any of the undersigned, and shall secure any 
ultimate balance that shall remain owing to the bank, including all indebted
ness incurred up to and exclusive of the expiration of three months after 
notice of revocation hereof signed by the guarantor revoking, or his repre
sentatives, shall have been given in writing to the general manager of the bank.

10. Upon default in payment of any sum owing by the customer to the 
bank at any time the bank may treat the whole of the indebtedness as due 
and payable, and may forthwith collect from the undersigned the amount 
hereby guaranteed, and place the amount so collected to the credit of such 
special account.

14. The amount of the liability of the undersigned hereunder shall not 
exceed the sum of three thousand ($3,000) dollars each and interest thereon 
at the rate of six per cent, per annum from the time of payment being required.

It appears of record that the plaintiff bank advanced to the 
customer a sum of $3,000, at a rate of 8% per annum, this rate 
being in excess of that allowed to be charged by Canadian banks 
under the provisions of the Bank Act, c. 20 s. 91.

The case of Unim Batik oj Canada v. McHugh, 10 D.L.R. 562, 
[1913] A. C. 299, is an authority that such a rate of 8% is ultra 
vires of the bank notwithstanding the principal debtor would
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remain liable to repay the amount of the advance plus 5% interest 
in an action brought to recover the same.

Union Bank v. McHugh, does not deal with the question of 
the liability of a surety under such circumstances as these. The 
obligation of a debtor to pay principal and interest arises by one 
contract and not two, and by such a contract principal and in
terest are treated as an entire and indivisible obligation.

A question arises at the outset, “What was it the defendant 
guaranteed? Any obligation the plaintiff chose to impose on 
the company as a prerequisite to an advance? or only such an 
obligation as the plaint iff was by law authorized to impose?”

If the latter, then the guarantee would not attach to any 
other obligation incurred by the company.

Inasmuch as an undertaking by the company to pay 8% was 
not one authorized by the Hank Act by the section above recited, 
therefore the defendant's guarantee did not extend so as to 
include such a contract. The company having undertaken to 
pay 8% interest to the bank upon an advance at a rate the 
plaintiff was not by law entitled to impose. In other words, the 
plaintiff having entered into an unauthorized contract with the 
company, the defendant’s guarantee would not extend to or 
include such an arrangement.

I may here observe that it does not appear that any accounts 
were furnished the guarantor, nor was it communicated to him 
or assented to by him as guarantor that 8% was l>eing charged.

I would dismiss the appeal.
Appeal dismissed, the court being equally divided.

JOHANSSON v. CRONQUIST.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 

Walsh, JJ. December It, 1917.

Land titles (§ II—20)—Crown—Seed grain lien—Compliance with 
STATUTE.

The Crown is bound equally with individuals by the provisions of 
the Land Titles Act (ss. 43 and 44, c. 24, of 1900, Alberta), and where the 
necessary proceedings have not been taken to make a seed grain lien 
effective under the Seed Grain Act (c. 21 of 1908), a bond fide purchaser 
without actual notice of such lien is protected.

Appeal by defendant from a Co. Ct. judgment in an action 
to recover money used in paying off a seed grain lien.

Statement.
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Payne & (iraham, for respondent; J. Quigg, for original de
fendants, appellants; J. E. Varley, for third parties.

Harney, C.J., concurred with Stuart, J.
Stuart, J.:—I think this appeal should be allowed.
The facts are fully set forth in the judgment of my brother 

Beck, and I need not repeat them. I agree with the view that 
there never did come into existence an effective “tax” upon 
the land.

It is to l>e observed that s. 3 of the Act in question, c. 21 of 
1908, gives the Crown a charge upon “any property real and 
personal of the applicant, whether in the province or elsewhere, 
having priority over all other liens, charges and encumbrances 
thereon.”

It is obvious, parti arly from the use of the words “or 
elsewhere,” that the leg lature intended to make a very sweeping 
enactment. The reference to personal property, as well as real, 
suggests the question whether the legislature could really have 
intended to give the Crown a right which would l>e effective even 
as against innocent purchasers for value of any of the applicant's 
personal property. It is unnecessary, however, to discuss such a 
question here, because no personal property is involved.

It seems to me that the express declaration that the charge 
shall have priority over “all other liens, charges and encumbran
ces thereon” might well be held to involve, by the application of 
the rule expressio unius exclusio allerius, the exclusion of sub
sequent purchasers for value without notice, whose rights are 
clearly not included in the words “ liens, charges or encumbrances.”

But the matter need not rest, it seems to me, upon the mere 
application of that rule. S. 44 of the Land Titles Act says:

Every certificate of title granted under this Act shall (except in case 
of fraud wherein the owner has participated or colluded), so long as the 
same remains in force and uncancelled, lie conclusive evidence in all courts, 
as against His Majesty and all persons whomsoever, that the person named 
therein is entitled to the land included in the same; for the estate or 
interest therein specified, subject to the, except ions and reservations 
mentioned in the next preceding section. . . .

There l>eing no effective tax in existence, the charge here in 
question is not included in any of the exceptions or reservations 
referred to.

The only possible ground for claiming that the Crown is not 
precluded by the certificate of title issued, the first to the de-
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fondant thv second to the plaintiff, is that the Act of 1908, being 
a subsequent one, must be held to override the provisions of s. 44. 
Rut I think this contention cannot be upheld. In Maxwell on 
Statutes, 5th ed., p. 253, the well established rule is laid down 

The language of every enactment must be so construed, as far as 
possible, as to In* consistent with every other which it do»* not in express 
terms modify or repeal. The law, therefore, will not allow a revocation or 
alteration of a statute by const ruction when the words may have their 
proper interpretation without it.

It seems to me to !>e clear that the words of s. 3 of the statute 
of 1908, above quoted, may have their proper interpretation 
without modifying the clear words of s. 44 of the Land Titles Act 
of 1906. The Act of 1908 makes no reference to a transferee who 
has obtained a clear certificate of title in fee simple under the 
Land Titles Act, while s. 44 of the latter Act gives the absolute 
protection only to the holder of a certificate of title and not to a 
mortgager. Full effect can, in my opinion, be given to the words 
of both sections, and they are really in no, way inconsistent.

The legislature in passing s. 3 of the Act of 1908 seems clear
ly not to have had in contemplation at all a possible sale to a 
bond fide purchaser for value without notice who has secured a 
certificate of title. It apparently contemplated simply the case 
where the property remains, at all times, the property of the 
applicant, and dealt simply with the priority of encumbrances 
thereon, by placing the debt to the Crown ahead of all other en
cumbrances. When it is remembered that the charge is placed 
on all the real property of the applicant in the province, and that 
the same priority is given to the Crown in respect thereof, the 
view that innocent purchasers were not thought of seems to be 
much strengthened. The fact that the property here in question 
happened to be the land on which the grain was sown, does not 
place it in any different position, so far ass. 3 is concerned, from 
any other property of the applicant. It seems difficult to perceive 
how a purchaser could be expected, with respect to any piece of 
land, to proceed to discover who owned it in 1908, and then to 
enquire if that person had made a seed grain loan from the govern
ment with respect to any other land which he may have owned. 
This possibly would be necessary if a person proposed to take a 
mortgage on the land, but unless it is an absolutely necessary 
consequence of the words of the statute, I do not think we ought
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to interpret them so as to produce so unreasonably an effect in 
respect to purchasers. And, as 1 have said, 1 do not think the 
words of the statute in their ordinary significance go so far.

In my opinion, therefore, Cronquist, having neither actual 
nor constructive notice of the charge, got a good title to the land 
as against the Crown, and so, also, and for the same reason, did 
Johansson.

Neither Johansson nor Cronquist knew anything al>out 
Bannerman’s loan when they got their respective titles. They 
got clear titles as against the Crown. As a matter of law, for the 
reasons given, there was no charge in favor of the Crown when 
Johansson got his title. Then simply because the Crown, 
without-any right, comes afterwards and puts in an illegal claim, 
it certainly cannot be said that there was a cloud on the title 
which Cronquist gave Johansson. At the time that title was 
given the sky was absolutely clear. There was then no right, and 
there was then no claim made to a right by the Crown. Cronquist 
was in no way responsible and Johansson had no right to ask 
him either to contest such a claim or to acknowledge it. In
voluntarily made the payment ; no request was made by Cronquist.

This view makes it unnecessary to discuss the question of 
implied covenant, referred to by Beck, J.

I think, therefore, the plaintiff has no right to recover from 
Cronquist.

The appeal should be allowed, the judgment below set aside 
and the action dismissed. The defendants, Cronquist and Pidgeon 
(the latter's name being heretofore omitted for convenience), 
should have their costs of the action, and of the appeal against 
the plaintiff. The third parties, the Bannermans, should have 
no costs either of the trial or of the appeal against either the 
plaintiff or the defendants. They should have no costs against 
the plaintiff, because the plaintiff did not sue them, did not want 
them in the case and was not responsible for bringing them in. 
They had no right to increase the plaintiff's costs. See Williams 
v. Buchanan, 7 T.L.R. 220. They also have no right to costs 
as against the defendants, l>ecause they never disputed their 
liability to the defendants, if the defendants were liable to the 
plaintiff. The defence they filed was not a defence against the 
third party notice, but a straight defence to the plaintiff's claim 
against the defendants.

ALTA.

8. C.
Johansson

Cronquist.
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The result of this judgment is rather hard on the plaintiff, 
hut it is not for this court to suggest the obvious means of, at 
least, a partial redress.

Beck, J.:—This is au appeal from His Honour, Mahaffy, J. 
There is an appeal on behalf both of the defendants and of 
third parties added by notice. Bannerman, one of the third 
parties, was the registered owner of the land in question in the 
action. On April 26, 1908, Bannerman purchased seed grain 
from the provincial government to the amount of 1127.50, 
having signed an application to purchase in pursuance of c. 21 
of 1908 (Alta.), An Act Respecting Seed Grain.

That Act provides for the taking of security for the repayment 
to the government of the cost of the seed grain purchased by way 
of mortgage upon growing crops or otherwise (s. 2) ; and that the 
amount agreed to l>e paid by the applicant, with interest at the 
rate of 5% per annum, shall be a charge upon any property, 
real or personal, of the applicant having priority over all other 
liens, charges and incumbrances thereon, and being capable of 
enforcement by seizure and sale of such property upon default 
in payment of the amount under a warrant, signed by the Minister 
or by any person authorized by the Minister to execute such 
warrant wherever the said property may be found (s. 23); and 
furthermore, that the amount and interest shall be a tax upon 
the applicant, and upon the land for the cultivation of which the 
seed grain lias been purchased, and in addition to any other 
remedies contained in the Act, or otherwise available for the col
lection of the same, the following provisions shall have effect; 
then follow provisions in substance (a) that the Minister maiy 
cause to be furnished to the tax commissioner under the Local 
Improvement Act a list of the purchasers of seed grain, with 
their addresses, a description of the land in respect of which seed 
grain has been so supplied and a statement of the amount of pur
chase money; (b) the tax commissioner is forthwith to send a 
notice to the persons named and thereupon the person to whom 
the notice is sent, and the land in said notice mentioned shall be 
taken to lie assessed for the amount mentioned in the notice for 
taxes due to the province, and such taxes shall be payable on or 
before March 1, 1909. A form of notice is given in a schedule 
which contains the statement that “the said amount is payable
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by you to the Government of Alberta on or before March 1, 1909, 
and that in default of payment on or before said date, the amount 
may l>e realized by seizure,” etc. Then provisions follow for 
distress, etc. The form of application, though apparently Indore 
the trial judge, is not before us; but it is clear that it must have, 
as it ought, contained a description of the land in question, as 
the land for the cultivation of which the seed grain was furnished.

A mortgage was taken, apparently concurrently with the 
application, and it is said that it was only a chattel mortgage. 
It also is not Indore us. But in any case it would be merely 
collateral to and not exclusive of the charge upon the land created 
by the declaratory provision of s. 3.

Bannerman's application it will be remcmlnired was made on 
April 20, HM)8. On May 20, 1909, on a transfer from him to 
his wife, she was registered as the owner of the land. Some
time in May, 1910, Mrs. Bannerman sold the land tb the defend
ants agreeing to give a title free from incumbrances, except a 
specified mortgage, and this was followed by a transfer on which 
the defendants became the registered owners on July 20, 1910. 
In March, 1913, the defendants sold the land, free from incum
brance, to the plaintiff, who became the registered owner on 
March 14, 1913. On May 21, the Department of Agriculture 
sent to the Registrar of Land Titles a list of seed grain liens, 
including that created by Bannerman’s application, and it was 
recorded by the registrar against the land in question. It is 
asserted that the chattel mortgage; was what was registered in 
the Land Titles Office; but this seems not to lie the fact. The 
parties, other than the Bannermans, admittedly had no notice of 
the seed grain lien until after it was recorded. Eventually the 
plaintiff paid off the lien, in order to clear his title, after request
ing the defendants to discharge it. Then he brought this action 
against the defendants, for a refund, and they filed a third party 
notice against the Bannermans.

The chattel mortgage on the growing crops is not in question.
As to the tax, there is no evidence that the Minister took 

the proceedings authorized by the Act which, in my opinion, 
were necessary to make the assessment of the amount of the pur
chase» price of the seed grain effective as a tax, namely, giving a 
notice to the tax commissioner some time* before March 1, 1909.

ALTA.

8. C.

Johansson

Ckonqvist.
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The question of the sum being a tax upon the land may therefore 
be put aside.

The question remains whether the charge for the amount 
of the purchase money of the seed grain declared by the Act 
was effective as against a bond fide purchaser of the land without 
actual notice of the charge.

Two views are open. One, that the charge in favour of the 
Crown was effective without registration of a caveat or other 
notice; the other, that the Crown is bound equally with individuals 
by the provisions of the Land Titles Act. I adopt the latter view. 
The Land Titles Act (c. 24 of 1906) s. 43, says that the land 
mentioned in any certificates of title granted under the Act shall, 
by implication, and without any special mention therein, unless 
the contrary is expressly declared, be subject to seven specified 
exceptions or reservations, none of which include such a charge 
as that in question.

8. 44 says that every certificate of title granted under the 
Act shall ... be conclusive evidence in all courts as against 
His Majesty and all persons whomsoever that the person named 
therein is entitled to the land included in the same for the estate 
or interest therein specified, subject to the exception and reser
vation mentioned in the next preceding section, except in certain 
cases which have no bearing upon the present question. These 
provisions have possibly an added force as against a claim of the 
Crown in right of the province, by reason of the fact that the 
system of land titles is one whereby it is the Crown, in that 
capacity, that warrants the title.

“The law shall be considered as always speaking” (Interpre
tation Act c. 3 of 1906, s. 7. (1) ), and the provisions of the Land 
Titles Act which I have quoted, therefore, continue to speak in 
their very terms unless the effect of the Seed Grain Act is to 
amend them. In my opinion, the latter Act did nothing more by its 
provision declaring a charge, than create a statutory mortgage 
with a “priority over all liens, charges and encumbrances,” not 
estates or interests; leaving the Crown to take such steps to pro
tect itself against the effect of ss. 43 and 44 as are open by the 
Act, namely, a caveat under s. 84 or perhaps a caveat by the1 
registrar (see ss. 89,96 and 97), or by action to declare and enforce 
the charge. The Act might have provided, but did not, as was
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done by e. 14 of 1915—“An Act respecting Seed drain, Fodder, 
and other Relief"—for the tiling of a statement with the registrar. 
In my opinion, therefore, the charge in favour of the drown 
which the plaintiff paid off was one which was not effective 
against the plaintiff's title.

S. 40 of the Land Titles Act declares that in every instrument 
transferring, encumbering or charging any land for which a cer
tificate of title has issued there shall l>e implied the following 
covenent by the transferor, or encumbrancer, that is to say: 
“That the transferor or encumbrancer will do such acts, and 
execute such instruments as, in accordance with the provisions 
of this Act, are necessary to give effect to all covenants, conditions 
and purposes expressly set forth in such instrument, or by this 
Act declared to be implied against such person in instruments 
of like nature." This implied covenant, it seems to me, means 
nothing more than the old-time covenant for further assurances, 
that is, if there is a covenant either express or implied, then there 
is an implied covenant to do everything necessary to give it full 
effect and operation. The fact, however, that the Act implies a 
covenant for “further assurances" does not, it seems to me, 
exclude an implied covenant for a good or a clear title, especially 
as the statutory form of transfer by the words applied to the 
transferor—“ I wing registered as owner of an estate (stating the 
nature of the estate) subject, however, to su«h encumbrances, 
liens and interests, as are notified by memorandum either under 
written or endorsed hereon"—clearly contemplates that the* 
transfer shall itself express all encumbrances which it is intended 
the land shall be subjected to in the hands of transferee.

The view just expressed is not inconsistent, but in accordance 
with the view which I expressed in Franz v. Hanxen, 3(f D.L.R. 349, 
which is now standing for judgment in appeal in the Supreme 
Court of Canada. I there said that, in my opinion, a transfer is, 
in effect, only an order to the registrar to cancel the vendor’s 
certificate of title, and to issue a new one in the purchaser’s name, 
leaving in full force and effect all the covenants of the agreement 
for sale. Express covenants always exclude implied covenants. 
On an “open" agreement for sale there is an implied covenant 
for a good and clear title and, on a transfer where nothing more 
appears, an implied covenant to that effect, consequently, in my

ALTA.

8. C.

Johansson 

Cronquist. 

Berk, 1.

r'.'
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opinion, arises subject to l>e rebutted by an express covenant or 
agreement written or verbal. Here there is ample evidence of a 
verbal agreement by the vendor, not differing from, but con
firmatory of, the implied covenant for a good and clear title.

It seems, however, to be in accordance with reason, and such 
English authority as 1 can find, that a covenant for freedom 
from encumbrance contained in the conveyance to make a clear 
title is to lie limited to claims rightfully made by the claimant and 
therefore legally enforceable; unjustifiable claims made against an 
owner's title are matters in which the owner alone is interested ; 
if he thinks he has or may have a right of indemnity over against 
his vendor under a covenant, he can protect himself to some 
extent, at least, in the event of the claim turning out to be an 
enforceable one by an appropriate notice to his vendor.

Being of opinion that the claim of the Crown was not en
forceable against the land in the hands of the plaifftiff as a bond 
fide purchaser for value, without notice, holding a certificate of 
title, I think that the plaintiff had no right in respect of it as 
against the defendants, or their implied covenant, that the land 
was free from encumbrances. He would no doubt have a right 
as assignee by way of subrogation against Bannerman, and prob
ably against Mrs. Bannerman, if the transfer to her was vol
untary. I would, therefore, allow the appeal with costs, and 
dismiss the action with costs. I would give no costs to the third 
parties.

Walsh, J., concurred with Stuart, J. Appeal allou'ed.

SASK CURRIE v RUR. MUN. OF WREFORD.
Saskatchewan Supreme Court, Lamont, Hruwn and McKay, JJ.

8. C. # Kmember 1917.
Principal and aoknt (8 III—32)—Contract—Personal liability.

Where the terms of u contract clearly indicate that an agent makiiuz 
the contract is to be personally liable, he is bound by the contract, 
regardless of his own intention, unless it can be shewn by extrinsic 
evidence that there was an express agreement that the agent should not 
be liable, and that the contract rendering him liable was so drawn by 
mistake.

[Wake v. llarrop, 6 II. & N. 70S, followed.)

Statement. Appeal from a judgment of Newlands, J. (10 S. L. R. 117) 
in an action on a road work agreement. Reversed.

J. A. Allan, K.C., and John Hancock, for appellant Lasher.
J. F. Frame, K.C., for defendant municipality.
F. A/. Anderson, for rescindent.
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Thu judgment of the Court was delivered by 
Brown, J.:—On June 7, 1913, the defendant Lasher was a 

councillor for division No. 2 in the defendant municipality, and, 
being desirous of having road-work done in his district, entered 
into the following contract with the plaintiff :—

Covan, Saak, June 7, 1913.
Agreement between John Lather, party of the first part, ami W. H. 

Currie, party of the second part , as follows :—
John Lasher, party of the first part, hereby agrees to pay W. II. Currie, 

party of the second part, (10) ten cents a yard for all one foot grading done in 
his district and (If)) fifteen cents a yard for all grading over and above one 
foot high in said district, according to s|M*cifications taken by both said 
parties, copy of said specifications to be retained by each of said parties. 

Said work to be finished in two years.
W. II. Currie; J. T. Lasher, Councilman.

Witness: NelueO. Anderson,

The plaintiff did a large amount of work under the above 
contract, amounting in all to the value of some $7,812.56. He 
was paid on account of this work by the defendant municipality 
$825.66, and brought this action to recover the balance.

The plaintiff makes alternate claims: (1) against the munici
pality, on the ground that the contract in question is their contract, 
(2) against Lasher, on the ground that the cont ract is one on which 
he is personally liable, (3) against Lasher for damages, on the 
ground that Lasher represented himself as having authority to 
enter into the contract for the municipality, and that the plaintiff 
entered into the contract and did the work ui>on the faith of such 
representations.

The last ground above referred to appears to have lieen dis
posed of, in so far as this action is concerned, by a judge in cham
bers and does nor require any consideration on this appeal..

The action having come on for trial Indore my brother Ncw- 
lands, he held that the municipality was not liable under the con
tract, but that the defendant Lasher was, and ordered judgment 
against Lasher accordingly. Lasher appeals from that decision, 
and the plaintiff has cross-appealed against the defendant mu
nicipality.

The trial judge made certain findings of fact, and it is not 
seriously contended that such findings are not justified under the 
evidence. The following quotations from the judgment indicate 
what these findings are:—

It was proved in evidence that Lasher as a councillor had authority to
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enter into contracts for road work up to $1,000, which was afterwards in
creased to $1.200, but had no authority to bind the municipality for any 
larger sum. No resolution or by-law was ever passed by the municipality 
authorizing or confirming the above contract.

The municipality paid the plaintiff for certain work which came within 
the amounts which Lasher was authorized to spend in road work.

There ap|»ears to be no dispute as to the amount of work plaintiff claims 
to have done on the roads of this municipality. The dispute is as to who or
dered the work. The plaintiff claims that, after the above agreement was 
executed, he and Lasher went over the roads and made sjiecifications of the 
work required to be done. Lasher denies this. He also claims that the con
tract he signed was not the same as the contract put in, although he admits 
his signature to it. He received a copy of this contract, which he says he has 
lost. He neither read this copy nor had it read to him. He says he cannot 
read much on account of an injury to his eyes. The loss of this contract is 
to me a suspicious circumstance, and I have come to the conclusion that the 
one put in embodies the terms agreed to between them, and that the 
specifications were made as alleged by the plaintiff.

Lasher was acting in this matter as councillor for the municipality, and 
there was no intention on the part of either party that he should be personally 
liable. Whether or not he bound himself by the written agreement is a quest ion 
of law which will will be dealt with later on.

The plaintiff was present at some of the meetings of the council and knew 
how far Lasher could bind the municipality. There was no representation on 
Lasher’s part as to his authority to bind the municipality. From all the evi
dence 1 am of the opinion that plaintiff took a chance on either the municipality 
or the government paying for the work he did, and if they did not pay 
that he could hold Lasher on his contract.

Parol evidence was admitted at the trial to show the capacity in which 
Lasher was acting when he entered into the written contract. Upon this 
evidence I have found as a fact that Lasher had no power to bind the defend
ant municipality for a greater amount than they have already paid to the 
plaintiff. Further, that the municipality never adopted the contract nor 
passed any by-law or resolution which would render them liable to pay the 
same. I am, therefore, of the opinion that the defendant municipality is 
not liable to the plaintiff, and that the action must be dismissed against 
them with costa.

As to the defendant Lasher's liability it must, in my opinion, depend 
upon the written contract. Although parol evidence is admissible to shew 
that a person signing a contract as a principal is an agent for the purpose of 
introducing a new party as the person liable, it is not admissible to discharge 
the iierson who is the apparrent party to the contract.

After referring to what is laid down in Woodÿatt on Law of 
Agency, at pp. 87,89, and 90, the judgment proceeds as follows:—

The only words in the body of the contract that could be held to limit 
Lasher's liability are the words “in his district" and “in said district.” These 
words arc put in for the purpose of shewing where the work is to be done 
and do not show for whom the work is to lie done, and they do noj, in my 
opinion, show clearly that Lasher was acting as an agent. The contract says 
particularly "John Lasher agrees to pay W. H. Currie,” and there lieing
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nothing to limit that liability I am of the opinion that he is liable to the 
plaintiff.

1 have examined the many decisions which were cited by 
counsel on the argument, as well as others, and will refer briefly 
to such as appear sufficient to indicate the principles that should 
govern.

In Higgins v. Senior, 8 M. & W. 834, 151 E.R. 1278, it is 
held that a defendant who has signed his own name to an agree
ment on the face of which he appears to be f>ersonally a contracting 
party, cannot avoid his personal liability by proving that he signed 
as agent for a third purty and that the plaintiff was aware of 
that fact at the time that the agreement was made and signed.

In Lindus v. Melrose, 2 IL & N. 293, 3 H. & N. 177, 27 L. J. 
Exch. 326, an action was brought on the following promissory 
note:—

i‘(>00. London, December 31, 1856.
Three months after date we jointly promise to pay Mr. F. Shaw, or order, 

£600 for value received in stock, on account ol the London and Birmingham 
Iron and Hardware Company, Limited.

Payable at the Ismdon Joint-Stock Bank. Princess St., Mansion House.
James Melrose j
H. W. Wood > Directors. Edwin Guess, Secretary.
John Harris ) Endorsed F. Shaw.

SA8K.

8. C.
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Pollock, C. B., in giving judgment, says:—
The question really is, what is the meaning of this instrument, with refer

ence to the law upon the subject and to the facts of the case? I am of opinion 
that the words “for value received in stock” indicate the consideration which 
was given, and that they arc to be read as if they were included in a paren
thesis, and then according to the ordinary rules of construction they may 
be taken out of the sentence altogether in reading it, so that it would run : “ We 
jointly promise to pay Frederick Shaw, or order, £600, on account of the com
pany.” This note cannot bind at once the individual directors by whom it 
is signed and also the company for whom they act as a body; and, therefore, 
the question is reduced to an inquiry, which is the more reasonable construction 
to be put on the instrument? When the matter comes to be sifted and exam
ined in every way, as has been done very learnedly and industriously by the 
counsel on both sides, it apiienrs to me, although there are, no doubt, con
siderations operating both ways, that this note was made by the directors, 
who sign it on behalf of the company; anu that it was not intended to make 
them, neither has it the effect of making them, personally liable. The cases 
do not throw much light upon the matter: they are, I think, all correctly 
decided, and indeed could hardly have been decided otherwise. The question, 
therefore, substantially is. whether this is the note of the company or of 
the directors personally. It appears to me that reading the note, as I think 
it ought to be construed, by treating the words “for value received in stock" 
ns parenthetical, and looking at all the surrounding circumstances, I entertain
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no doubt that it was intended to be the note of the company, and that, in 
point jf law, it ought to bear that construction.

In Alexander v. Si«r, L.R. 4 Ex. 102, action was brought on 
the following promissory note:—

£1,500.
On demand I promise to pay Alexander & Co., or order, the sum of 

one thousand five hundred |x)unds, with legal interest thereon until paid, 
value received, by August 16, 1865. For Mistley, Thorpe and Walton Railway 
Company. John Sizer, Secretary.

Kelly, C.B., at p. 104, says:—
The question is whether the defendant in signing a promissory note has 

made himself personally liable ujx>n it. In other words, is the note his note, 
or that of the company, signed by him as their officer? Now, looking at the 
terms of the note itself, it seem to me that it does not, on its face, purport to 
be a personal contract. If it had been so, and had been made on some con
sideration moving towards him ix-rsonally, it would havç been signed “John 
Sizer,” and no more. But wc find that, although in the body of it the personal 
pronoun “I” is used, it is signed “John Sizer, Secretary,” for the company. 
Unless intended to be the company's note and not his own, it is difficult to 
see why it was signed as “secretary” at all, or why the company's name was 
introduced into it. I have no doubt it was signed by the defendant only as 
secretary, and was intended as the note of the company.

See also Pigott, B., at p. 10fi.
In Fairlie v. Fenton, L.R. 5 Ex. 109, the plaintiff, a broker, 

signed and delivered to defendants a bought note for cotton on 
the following form :—

I have this day sold you on account of T., etc. (Signed) E. F., broker. 
And it was held that Fairlie was not a contracting party and could 
not sue the defendants for breach of contract.

Reference might also be made to Bowstead on Agency, 3rd ed., 
p. 360, Woodyatt on the Law of Agency, p. 84, Dillon on Municipal 
Corporations, 5th ed., p. 1173.

There may seem to be some conflict in what is laid down in the 
text-books and the various decisions, but I am of opinion that the 
fair inference to be drawn from the various decisions is, that where 
the terms of the contract clearly indicate personal liability, the 
agent is bound by the contract, regardless of his intention (unless 
it can l>e shewn by extrinsic evidence that there was an express 
agreement that the agent should not lie liable and that the con
tract rendering him liable was so drawn by mistake (see Wake v. 
Harrop (1862), 6 H. & N, 768), but that, unless such personal 
liability is clearly indicated in the contract, the nature of the 
contract and all the surrounding circumstances must be considered 
in determining the agent's liability.
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In the case at bar, Lasher contracts for road work to be done 
in his division; he signs as councilman, and the specifications 
referred to in the contract and forming part of the contract 
repeatedly refer to the contract as “contract with J. T. Lasher, 
councilman, Wreford municipality, No. 280,” and in one place as 
“contract in J. T. Lasher’s district, councilman Division 2 Wre
ford.”

I find myself unable to agree with the learned trial judge 
wherein he holds in effect that such a contract clearly indicates 
personal liability on the part of Lasher, and, when all the circum
stances are considered, it appears clear that no such personal lia
bility was ever intended—this, regardless of the fact that both 
parties to the contract, according to the finding of the trial judge, 
had no such intention.

It was, apparently, the practice of the council of the munici
pality to apportion to each division each year a certain sum of 
money, and the councilman of the division was expected to look 
after the expenditure of the amount so appropriated. The council 
as a whole never made any contracts for the work to be performed in 
any division; on the contrary, it was the practice that each council
man made the contracts for his own division. The plaintiff, 
apparently, had knowledge of this practice. The contract in 
question and the specifications were all in the handwriting of 
the plaintiff, being prepared by him, and even the word “council
man” was written in by him. Lasher added nothing to the con
tract as prepared by the plaintiff, except his signature over the 
word “councilman.” Again, the work contracted for was 
work in which Lasher had no special interest, apart from 
the fact that he, in common with others, lived in the division 
in which the work was done. That, of course, is only a 
circumstance, but one which apparently may be looked to to 
enable the Court to come to a right conclusion. It can scarcely be 
said, under such circumstances, that the word “councilman” 
following the signature of Lasher in the contract is simply descrip
tive, especially in the light of the wording of the specifications to 
which I have referred. On the contrary, it seems clear that it 
was intended to indicate the capacity in which Lasher was con
tracting.
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Without considering the evidence of the parties as to the intent 
with which Lasher signed, and without expressing any opinion as 
to the admissibility, under the circumstances of this case, of such 
evidence, I am of opinion that this contract, when interpreted in 
the light of its surrounding circumstances, clearly indicates that 
Lasher signed as a councilman and agent for the municipality, and 
not in his own individual capacity, and that the plaintiff's action 
as against him must fail.

The plaintiff has cross-appealed against the defendant munici
pality, anil, having decided that Lasher is not liable, we are called 
upon to determine the liability of the defendant municipality.

The learned trial Judge has found, and on evidence justifying 
such finding, that Lasher, as a councillor, had authority to enter 
into contracts for road work to the amount of $1,200, but had no 
authority to bind the municipality for any larger sum; and, further, 
that no resolution or by-law was ever passed by the municipality 
authorising or confirming the contract in question. While the 
municipality, therefore, would not be liable for the whole amount 
claimed under this contract, they cannot, in my opinion, escape 
liability to the extent authorized, namely, $1,200. They have paid 
only $825.60.

The evidence shows that Lasher engaged others as well as 
the plaintiff to do work in his division, to an amount in the neigh
bourhood of $550.00, and also that culverts were purchased for, 
used in and charged to his division, amounting to some $011.«30, 
and it is contended that the balance of the $1,200, after the pay
ments already made to the plaintiff, is more than consumed by 
these other expenditures. It woultl appear, however, that none of 
these additional liabilities and expenditures were incurred at the 
time of the plaintiff's contract. At that time Lasher had authority 
to contract with the plaintiff to the extent of $1,200, and the work 
was done under that contract. That being so, these other liabilit ics 
or payments cannot, in my opinion, be allowed to in any wax- 
defeat the plaintiff’s contract up to the amount of Lasher’s 
authorisation.

On September 13, 1913, the council of the municipality author
ised Lasher to spend another $400 in his division, and there 
was also a grant from the Provincial Government of $400 for that 
division, and it is contended on behalf of the plaintiff that this
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additional amount, or at least part of it, should he available for the 
plaintiff’s contract.

This money was not available to Lasher or his division at the 
time of the plaintiff’s contract, and it appears that this additional 
sum was appropriated to other contracts and liabilities incurred 
to which 1 have already referred, and 1 am of the opinion that, 
under the circumstances, there was no obligation on the part of 
the municipality to appropriate this additional amount to the 
plaintiff's contract.

In the result, Lasher's appeal should be allowed with costs, and 
the action as against him dismissed with costs. The plaintiff’s 
cross-appeal should be allowed with costs as against the defendant 
municipality, and judgment entered against the defendant muni
cipality for $374.34, and costs of action, except such costs as are 
exclusively applicable to the defendant Lasher. As the amount so 
recovered by the plaintiff is within the jurisdiction of the District' 
Court, the provisions of rule of court No. 721 should be applied, 
both as to the trial and the cross-appeal.

1 iAMont and McKay, JJ., concurred. Apical allowed.
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UPPER CANADA COLLEGE ». CITY OF TORONTO. C*N.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 8. C. 
Duff and Anglin, JJ. June 22, 1917.

Taxes (§ I F 3—85)—Exemption—College—Local improvements.
Upper Canada College not being a school maintained in whole or in 

part by a legislative grant or school tax, and being a college or seminary 
of learning, would by the Ixical Improvement Act, R.8.O. 1914, c. 193, 
s. 47, be liable to assessment for local improvements, but s. 10 of the Up|>er 
Canada College Act, R.8.O. 1914, c. 280, exempts it from all assessments, 
including local improvements, and the latter Act being a local Act is not 
repealed by the public general Act, and so being exempt from taxation 
the college is not a necessary party to a petition for local improvements.

(32 D.L.R. 246, affirmed].

Appeal from a decision of the Appellate Division of the Statement. 
Supreme Court of Ontario, 32 D.L.R. 240, 37 O.L.R. 605, affirming 
the judgment at the hearing in favour of the respondent.
Affirmed.

The action was brought by the college for a declaration that 
by-laws of the city ordering local improvements work to lie done 
on the street on which the college property fronted were invalid as 
the college did not sign the petition for such work.
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Idington, J.

Duff, J.

Arnoldi, K.C., for apixdlant; Fairty, for respondent.
Fitspatiuck, C.J. :—I agree with the judgment of the Appellate 

Division, and for the reasons delivered by Masten, J., would 
dismiss this appeal.

Davies, J.:—I concur with the reasons given by Anglin, J., 
for dismissing this appeal.

Idington, J.:—I am of the opinion that the appellant was not 
at the times in question liable to be specially assessed for the local 
improvement in question and hence has no right to complain. 
The appeal should, therefore, be dismissed with costs.

Duff, J.:—By s. 10 of c. 280 H.S.O. 1014, all property of 
Upper Canada College is exempt from taxation to the same extent 
as property vested in the Crown for the public uses of Ontario. 
By s. 5 (1) of the Assessment Act, It.S.O. 1014, c. 105, the interest 
of the Crown in any property is declared to be exempt from taxa
tion. This enactment, however, must be read subject to the quali
fication imposed by s. 6 of the same Act; the effect of which is, I 
think, clearly expressed in the argument of Mr. Fairty in his 
factum, and it is this: That as regards assessment for local improve
ments of land the exemptions created by s. 5 are not to prevail 
as against the provisions of the Local Improvement Act.

Turning now to the Local Improvement Act, putting aside for 
a moment s. 47, it is abundantly clear that there is nothing in the 
Act expressly aimed at the property of the Crown, and moreover, 
as Fairty points out, the Act contains no machinery for collecting 
local improvement taxes from Crown property; on the contrary, 
s. 157 (1) explicitly provides that no interest of the Crown shall 
be sold for arrears of taxes. Then as to s. 47, that section, I agree, 
has no application here because it applies only to cases where the 
exemption is created by the Assessment Act, the exemption enjoyed 
by Upper Canada College being created not by the Assessment Act 
but by its own special Act.

The result is that s. 48 of the Local Improvement Act comes 
into play, by which it is expressly provided that land exempt from 
taxation for local improvements shall not be taken into account 
for the purpose of any petition under the Act. Such land is 
“assessed” in a qualified sense only; it is entered in the assessment 
roll and a valuation is set opposite to this entry, but that is done
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merely for the purpose of convenient book-keeping; because the (
taxes which would have been collectable had the land not been 8. C.
exempt from taxation are, by force of s. 48, charged against the Upper

municipality itself. Canada
College

The appeal should In* dismissed with costs. v.
City op

Anglin, J.:—The main ground of attack on the impugned 1 <)RONTO- 
by-laws is that Upper Canada College, which owns all the property Anglini J
abutting on one side of a projected extension of Oriole Avenue, in 
the city of Toronto, is liable1 to l>e specially assessed in respect of 
the cost of such extension, and that without its signature the 
petition for the work did not meet the requirements of s. 12 of 
R.8.O. 1914, e. 193:—

8. 12. The petition for the work shall be signed by at le;ist two-thirds in 
number of the owners representing at least one-half of the value of the lots 
liable to be specially assessed.

I assume that the value of the lots owned by the appellant, if 
they were “liable to be specially assessed," in fact exceeded one- 
half of the value of all the property so liable.

The property of Upper Canada College is vested in u Roan! 
of (lovernors, a l>ody corporate (R.S.O. 1914, c. 280, s. 3,) and is 
“exempt from taxation in the same manner and to the same 
extent as property vested in the Crown for the public uses of 
Ontario (s. 10).”

The question presented, therefore, is whether the property so 
vested in the Crown is liable for local improvement taxation, that 
is, for the public uses of Ontario.

That rates levied to meet the cost of local improvements under 
the Ontario Local Improvement Act are “taxation” in my opinion 
admits of no doubt. Authorities binding on this Court have so 
determined in respect to strictly analogous rates levied in other 
provinces. City of Halijax v. N.S. Car Works, 18 D.L.R. 049, 
(1914! A.C. 992, 11 D.L.R. 55, 47 ('an. S.C.R. 400; Canadian 
Northern It. Co. v. Winnipeg, 30 D.L.R. 222, 54 Can. S.C.R. 589; 
Les Ecclesiastiques de St. Sulpice de Montreal v. City of Montreal, 
10 ('an. S.C.R. 399, at 403, 409. The Ontario Local Improvement 
Act (R.S.O. c. 193) in s. 48 itself tenns such rates “taxation for 
local improvements.”

By s. 5 of the Ontario Assessment Act (R.S.O. 1914, c. 195).
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“Tin1 interest of the Crown in any property” is declared to In- 
exempt from taxation. Notwithstanding this provision it is 
enacted by s. ti that:—

The exemptions provided for by s. 5 shall be subject to the provisions of 
the IakniI Improvement Act as to the assessment for local improvements of 
land, which would otherwise be exempt from such assessment under that 
section.

The provisions of the Local Improvement Act thus referred to 
are ss. 47 and 48:—

47. Land on which a church or place of worship is erected, or which is 
used in connection therewith, and the land of a university, college or seminurv 
of learning whether vested in a trustee or otherwise, which is exempt from 
taxation under the Assessment Act, except schools maintained in whole or in 
part by a legislative grant or a school tax, shall be liable to be specially assessed.

48. Land exempt from taxation for local improvements under any 
general or special Act shall nevertheless, for all purposes except |>etitioning for 
or against undertaking a work, be subject to the provisions of this Act ami 
shall be specially assessed; but the si>cciul assessments imposed thereon 
which fall due while such land remains exempt shall not be collected or collect
able from the owner thereof but shall be paid by the corporation.

The very presence of s. 47 affords an almost conclusive indica
tion that but for its provisions the property which it describes 
would have been exempt under s. 5 of the Assessment Act from 
local improvement rates as taxation. Indeed, the language of s. 6 
of the Assessment Act makes this certain. Admittedly, the appel- 
lant is a university, college or seminary of learning, and it is not 
a “school maintained in whole or in part by a legislative grant or 
a school tax,” but, as Fairty pointed out, it is not “exempt from 
taxation under the Assessment Act,” but is so exempt under s. 10 
of the Upper Canada College Act (R.S.O. c. 280). Its property is 
therefore not within s. 47.

No provision of the Local Improvement Act renders property 
of the Crown liable to taxation for local improvements and of 
course the Crown is not bound by such legislation unless specially 
mentioned.

S. 48, as will be readily perceived, ex facie deals with “lands 
exempt from taxation for local improvements.”

While directing that such lands shall nevertheless be subject 
to the provisions of the Act for certain purposes, it specifically 
excludes therefrom those provisions which deal with petitioning 
for or against undertaking a work, and it enacts that while (no
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doubt for convenience in working out the scheme of the Act), 
lands so exempted shall Ik* specially assessed, yet the assessments 
thereon shall not be collected or collectable from the owner but 
shall be paid by the municipal corporation.

These provisions make it abundantly clear that the législature1 
did not intend to restrict the generality of the exemption from 
taxation of property of the Crown, declared by s. «5 of the 
Assessment Act, by excluding from it local improvement 
taxation. Since the property of Upper Canada College is 
by its Act entitled to the same exemption as if it were the property 
of the Crown and does not fall within the provisions of s. 47 of 
the Local Improvement Act (designed to prevent the exemption 
of certain defined classes of religious and educational property from 
general municipal taxation extending to local improvement rates), 
and there is no provision which renders it liable for such rates, it 
follows that it is exempted from them and that, although liable to 
be specially assessed under s. 48, the municipal corporation must 
pay its assessment; and the fact that it is so assessed does not 
bring it within the provisions of the Local Improvement Act 
which deal with “petitioning for or against undertaking a work.”

The appeal upon this point therefore fails.
The other questions involved in the appeal concern alleged 

unfairness on the part of the respondent corporation in the laying 
out of the proposed roadway and in the location of a sidewalk 
upon it. It suffices to say that these matters arc peculiarly within 
the jurisdiction of the municipal council. No fraud or absence 
of good faith in the exercise of its powers has l>een shewn. Any 
exercise of its discretion short of a plain and manifest abuse of its 
powers is not subject to curial control, Montreal v. Reauvais, 42 
Can. 8.C.R. 211; United Ruildings Corporation Ltd. v. Vancouver, 
19 D.L.R. 97, [1915] A.C. 345, merely because some benefit 
therefrom has accrued to particular persons. No case of abuse 
has been made here. Appeal dismissed.

CAN.
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Anglin, J.
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8ASK. SCHOFIELD v. EMERSON BRANTINGHAM IMPLEMENT Co.

8.C. Saskatchewan Su/irniu Court, Neuiands, liruwn, El wood and McKay, JJ.
January 12, 1918.

Sale (§ I D—20)—Condition—Acceptance and retention—Warranty.
Wheie a condition in an agreement of purchase provides that the pur

chase shall be concluded only when it has been demonstrated that the 
article sold fulfils the conditions, and also that retention beyond a certain 
specified time shall constitute an acceptance and purchase, and shall be 
conclusive proof that the article fulfils the warranty; retention beyond 
the time so limited places the purchaser in the same position as if the dem
onstration had been satisfactorily made, and rescission of the agreement 
will he refused. A provision that the order contains all the terms and 
conditions of the sale and purchase excludes all implied warranties.

Statement. Appeal by defendant and crow api>eal from a judgment of 
I^amont, J. in an action on a contract of purchase. Reversed.

Macdonald, K.C., for appellant ; Taylor, K.C., for respondent. 
El wood, J.:—The plaintiff, by a written order and agreement, 

ordered from the defendant what is referred to as a “ Big Four 30 
horse power gas traction engine.” Inter alia, the order contains 
the following:—

Ship on March 1. 1913, or as soon thereafter as practicable, one of your 
big Four 30 horse |M>wer gas tractor engines, with all fixtures and equipment 
usually furnished with the same, upon the following terms and conditions. .

Third.—The purchaser further agrees that he will purchase said engiIn
for the price and settle for it upon the terms hereinafter set forth, if after 3 
days' trial of the engine under the direction and supervision of said operator 
in such field work as the purchaser may elect (and he agrees immediately 
upon arrival of the engine to furnish the place and designate the kind of 
work for such trial, weather conditions being favourable), it shall be demon
strated that the engine will and does fulfil the following conditions :—(a) 
That the engine will develop its rated horse ilower at the drawbar; (6) That 
the engine, if rated at 30 or more horse ixiwer, will furnish ample and sternly 
power to drive any 36-inch cylinder threshing machine, complete with self- 
feeder, weigher and blower.

The price for the said engine, fixtures and equipment shall be $3,750, 
payable as follows: $600 cash at the time of settlement, and the balance in 
promissory notes of the undersigned, dated on the day of such purchase, 
payable to the order of the company, with interest from date of the highest 
contract rate of interest that is allowed in the State in which said notes are 
made, said notes to be in the amounts and of maturities as follows, to wit:

One note for $250 due on or before August 1, 1913; one note for $1,450 due 
on or before November 1, 1914; one note for $1,450 due on or before Novem
ber 1, 1915. . . .

Fifth.—If said engine, fixtures and equipment are not so purchased, the 
purchaser agm-s within 2 days after the expiration of such 3 days’ trial to 
ret urn same to said railway station, and said purchaser further agn*es that his 
failure to so return said engine, fixtures and equipment within 2 days after 3 
days’ trial shall lie proof conclusive that said engine and equipment fulfilled
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the warranty in every reepect and shall constitute an acceptance and purchase 
of said engine, fixtures and equipment, by the undersigned at the price and 
upon the terms hereinbefore stated.

Sixth.—It is mutually agreed that said engine, fixtures and equipment 
are purchased upon the following warranty only, viz: (a) Should any parts 
(except electrical parts) prove defective within one year from the date of 
purchase of said engine, on account of inferior material or workmanship, 
and such parts be returned to the Big Four Tractor Works, Winni|>eg. 
Manitoba, traiuqiortntinn prepaid thereon, and 1m- found by the company 
to be defective on account of inferior material or workmanship, said 
company will furnish new parts in lieu of such defective parts on 
board cars, Big Four Tractor Works, Winning, Manitoba. (It) Should any 
of the hardened cut steel bevel gears on said engine break or wear out within 
5 years from the date of purchase of said engine, said company, after satisfac
tory proof u|Mm demand therefor, will replace them by delivering such parts 
on board cars at Big Four Tractor Works, Winnipeg. Manitoba, (r) Should 
the engine frame break or wear out within 5 years from the date of said pur
chase. said company will, after satisfactory proof u|mhi demand therefor, 
replace said engine frame by delivering the same on hoard cars at Big Four 
Tractor Works, Winnqieg, Manitoba.
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Seventh.—It is expressly agreed that settlement for or the retention of 
said engine beyond the time s|>ecificd in Clause Fifth hereof shall Ik* a waiver 
of all other representations, warranties, terms or conditions upon which said 
engine is ordered or purchased, except those in Clause Sixth hereof.

Kiglith.—It is further agreed that this order ami agreement is given and 
accepted and the sale and purchase of said engine, fixtures and equipment an* 
made upon the express condition that this order and agreement contains all 
the tenus anil conditions of the sale and purchase of said engine, fixtures 
and equipment, and cannot in any manner lie changez!, altered or modified 
without the written consent of the officers of the said company, and that the 
■ending of any |ierson by the company to repair or operate said engine, or 
the remaining of the* person sent to start said engine, after the 
expiration of said 3 days' trial, shall in no manner waive, modify or annul 
any of the terms or conditions hereof. The company shall not be rcsimnsible 
for any «lelay in shipping said engine causesl by accidents, strik<‘s or other 
unavoidable circumstances, and that this order and agreement is not to be 
binding u|hui the <;ompany until approved by the said company by a duly 
uutliorizi*d representative thereof signing the same.

The defendant subsequently shipped to the plaintiff an engine 
to satisfy the above order, and an expert of the defendant, one 
Winterhalt, came to the plaintiff's place on April 10 for the pur
pose of starting the engine and showing the plaintiff how to operate 
it. The engine was operated on tin* 11th and 12th; the 13th was 
Sunday and, while the operation of the engine was apparently 
explained during that day, it was apparently not operated, and 
on the morning of the 14th Winterhalt left. Before leaving, he 
obtained from the plaintiff the following documents:—
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EXHIBIT 1. . Satisfaction Blank.
Webb, Saak., April 14, 1913.

Kmerwm-Brantiughain Implement Co..
156 Vrineese Street, Winnipeg, Man.

This certifies that your export, A. H. Winterhalt, called upon me ami 
has properly put in order, adjusted and started my Model Big Four “30" 
gas traction engine, so that everything works satisfactorily to me.

Time s|ient by him was days. Engine No. 1239.
C. J. Schofield.

EXHIBIT 2. Receipt for Machinery Delivered.
Webb, Saek., April 14, 1913.

Received of Emerson Brantingham Implement Company (an incorpo
rated Coin|Niny) of Rockford, Illinois, the following described macliincry : One 
Big Four "30" (las Tractor Engine No. 1239, under ami pursuant to the 
conditions of a written order signed by C. J. Schofield, Webb, 
«Saskatchewan, dated December 17, 1912, which order contains a written 
warranty from said company on said machinery, a copy thereot being received 
by us. It is expressly understood and agreed that the al>ovc described machin
ery is received by tlie undersigned under and pursuant to the terms and 
conditions of the said written warranty and not otherwise (any changes in 
the machinery ordered or terms of jMiyment notwithstanding) and that said 
written order ami warranty contains all the agreements between .us on account 
of sai«l purchase; that the notes given by the undersigned to the company 
for said goods and the mortgage securing said notes wen* examined ami rend 
before they wen* executed, ami the same an* delivered in fulfilment of said 
written ngn*emcnt.
Witness: A. H. Winterhalt. (Bgd.) C. J. Schofield.

At tliv time that these documenta were signed, the evidence 
of the plaintiff is that the engine was not working properly, in 
that it apparently did not develop sufficient horse power to do 
the work it was supposed to do.

At the trial, the plaintiff swore as follows:—
A. He wanted me to settle for it. I told him I am not S'unit to settle 

for that engine unites you give me some satisfaction that that engine will 
develop the power. I says, “It is not developing the power the wsy it is now." 
He says. “It will get better as you use it," and besides that he says, "If that 
engine does mit develop the ]Miser the comiutny will stand liehind it anil make 
it develop the power." (J. Then it ap|s.ars in evidence that you gave him 
SHOO ami signed up the notes? A. Yes Q. Why tlid you do that? A. From 
the guarantee he told me that the comiwiy would stand liehind the engine 
and make it right if it was not rigid, ami that it would develop more power 
with use. Ofi yes, he said it would develop more power with use, after it 
got smoothed up.

The engine continued to work unsatisfactorily, and shortly 
afterwards it practically went to pieces. This was apparently 
caused by some I silt or nut being screwed too tight; at any rate, 
the defendant sent a man to repair the engine. It was repaired and
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the plaintiff started to operate it again and did so for some time, 
but it continued to l>e unsatisfactory, was unable to do tin; work, 
and, eventually, the plaintiff abandoned it.

This action was tried Indore my brother Lament with a jury, 
and the jury answered the questions submitted to them as 
follows:—

Q. Did the defendant’s agent, Luce, represent to the plaintiff (a) That 
the engine in question was a simple engine that anyone could run after three 
days' experience? A. Yes. Q. (b) That it would draw eight breaking ploughs 
on the plaintiff’s land? A. Yes. (j. If so. were either of these representations 
false, and if so, which? A. Yes, (a), IJ. If false, did Luce know they were 
false? or were they made recklessly, careless whether they were true or not? 
A. No. Q. Was the plaintiff induced to enter into the contract by either of 
these representations? A. Yes. (j. Did the plaintiff accept the machine? A. 
Yes. Q. Was the engine capable of developing its rated horse (rawer? (a) as 
delivered? A. No. (b) After Cole repaired it? No. tj. Did Winterhalt 
represent to the plaintiff that the engine would get better with wear, and that 
if it was not right the company would make it right? A. Yes. IJ. If so, 
were sait! representations or either of them made fraudulently? A. No. 
Q. Were the moneys paid and the notes given as a result of these represen
tations or were they given Ix-cause the plaintiff was t.ien satisfied with the 
engine with the exception that it «lid not pull as well on kerosene as gasoline? 
A. Beeau8<‘ «if representations made. Q. Did the plaintiff make known to 
the defendants the particular pur|ras<‘ for which he requiml tin* engine so 
as to slmw them that he was relying on their skill ami ability to furnish him 
with an engine suitalile for his purpose? A. Yes. <j. \\’us the engine reason
ably fit for that pur|xisc? (a) as delivered? A. No. (6) After lieing r«ipaired 
by Cole? A. No. tj. If not, wherein was it defective? A. Lack of horse 
power. Q. If the engine was not reasonably fit for the pur|>osca for which it 
was purchased, what «lamage «lid the plaintiff suffer thendiy? A. Rxroverv 
of »mt«*s as they staiul. (J. Was tin- engine retuinod by tlm plaintiff as the 
engine deliveml under the contract? A. Yes, kept by reason <»f tin- repre
sentations made.
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On these answers the''trial Judge gave jmlgmcnt for the plain
tiff to the amount of the notes which the «lefemlant was claiming 
by counterclaim, judgment for the defendant on the counterclaim 
ami set-off. From this judgment the defendant has up|>calcd 
and the plaintiff has cross-appealed, asking for recisaion of the 
agreement and judgment for the $000 paid.

It will lie noted that the order asks the «lefemlant to ship 
“One of your Rig Four 30 horse power gas traction engines, etc.”

It was (‘ontended for the plaintiff that as tin* engim- in question 
«li«l not develop 30 horse power, that therefore the «hdendant had 
not complied with the order, and that the plaintiff was entitled, 
therefore, to reject what lm«l lieen shipi>e«|, ami a numlier of eases



532 Dominion Law Reports. |38 D.L.R.

SANK.

8.C.

Schofield

Emerson
Brantino-

Imclement 
Co.

EIwwmI, J.

to this proiM>sition were cited, and, notably, Wallis & Son v. Pratt 
d* Haynes, (19111 A.C. 394.

That case was one in which Wallis & Son & Wells ordered 
from Pratt & Haynes “common English sanfoin,” and what was 
shipped was “giant sanfoin.” <)n the back of the order was printed 
certain conditions, inter alia, the following:—

2. Sellers give no warranty, express or implied, as to growth, description, 
or any other matters, and they shall not be held to guarantee or warrant 
.the fitness for any |>artieular purpose of any grain, seed, flour, cake, or any 
other artielrsold by them, or its freedom from injurious quality or from latent

It was held that these conditions did not prevent the plaintiff 
from recovering damages for the breach by the defendants of 
their contract to deliver “common English sanfoin”; liecaiise 
what they delivered was something entirely different.

It seems to me, however, from the wording of the order in 
the ease at bar, that the defendants complied with that order so 
soon as they shipped one of their engines known as their Big Four 
30 horse power gas traction engines. It will be noted that flu 
engine is referred to as “your.” If it had been “a” Big Four 3ii 
horse power gas traction engine, then it would seem to me that 
there might Ik* considerable force in the contention that tin- 
words “30 horse power” were intended to provide that it was an 
engine which would develop 30 horse power. Under the peculiar 
wording of the order, I am of the opinion that the horse power 
the engine would develop was quite immaterial, so long as it 
was one of the defendant's engines “known as" their Big Four 
30 horse power gas traction engines. The defendant, of course 
could still refuse to conclude the purchase if the engine did not 
develop its rated horse power.

It will Ik? noted that clause 3 above provides that the 
purchaser further agrees that he will purchase the engine ... 
“if after 3 days' trial, etc.” it shall be demonstrated that the 
engine will ami <1<k*s fulfil the following conditions : (a) that the 
engine will develop its rated horse power at the draw bar, etc.

What took place was not in reality a 3 days’ trial, but I think 
that it was treated by the plaintiff as l>eing a 3 days' trial. At 
the conclusion of that time, it will Ik* rememl>en*d that he was 
objecting to the engine; it was not fulfilling the conditions. It 
was not developing its rated horse power, and it was onlv upon
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receiving the assurances ami representations from Winterhall, 
above quoted, that he then consented to sign ex. 1 and 2 and to pay 
the $üUO and sign the notes. Those representations were untrue. 
The jury have not actually found them to be untrue, but tliat 
seems to be implied in their finding and the evidence would 
justify such a finding. 1 am therefore of opinion that his accep
tance having Iwen obtained by misrepresentation, that acceptance 
is not binding uixin him and it did not constitute him a pur
chaser of the engine. It had not, in fact, been demonstrated that 
it would or did fulfil the conditions mimed as to horse power.

Unfortunately, this, however, does not, in my opinion, dispose 
of the matter. The provisions in clauses 5, 7 and 8 will lie noted. 
The plaintiff continued to retain the engine for more than 2 days 
after the expiration of the 3 days' trial, and the 5th clause, it 
will lie noted, provides that if the engine is so ret aims 1 “it shall 
be proof conclusive that said engine and equipment fulfilled the 
warranty in every respect and shall constitute an acceptance and 
imrchtise of said engine, etc"; therefore, by retaining the engine, a 
purchase of it was effected. Clause 8 provides that the order and 
agreement “contains all the terms and conditions of the sale and 
purchase of said engine, fixtures and equipment and cannot in 
any manner be changed, altered or modified without the written 
consent of the officers of the said company." The agent, therefore, 
it seems to me, had no authority to change the contract as he 
would be doing by making the representations which he is alleged 
to have made, and, therefore, these representations cannot effect 
the defendant's position.

Under these circumstances, therefore, I cannot see how the 
plaintiff can succeed in an action for rescission. Neither do I see 
how he can succeed in an action for breach of warranty; particu
larly in view of what is set forth in the 7th clause of the order.

I um further of the opinion that the condition implied by the 
Sale of (îoods Act is excluded by the terms of the order. Clause 3 
of the order shews that it was the intention that the purchase 
should Ik* concluded only when it had been demonstrated that the 
engine did fulfil the conditions therein mentioned. Clause 5, 
as I have above observed, provides that retention of the engine 
shall constitute an acceptance and purchase and shall In* conclusive 
proof that the engine fulfils the warranty in every respect, and, 
by clause 7, such retention is a waiver of all other representations,
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warranties, tvnns or com lit ions upon which the engine is onleml 
or purchased, except those in clause (>. The effect of the retention

Schofield s<r,,1K to me to he that the purchaser is placed in the same position
as though it had l**en demonstrated that the engine would or did 
fulfil the conditions as to developing its rated horse power, and it 
is only with respect to the lack of horse pow’er that it is claimed

Emerson
Bkantinu-

as though it had l>een demonstrated that the engine would or did

Implement 18 on*.v with respect to the lack of horse pow’er that it is claimed
to lie defective. Such a condition of affairs is inconsistent with

Eiwood.j. the position the plaintiff would have to take in order to bring
himself within the section of the Act. Furthermore, clause 8 of 
the order states that the order contains all the terms and con
ditions of the sale and purchase.

In Sau'yer-Massey v. Ritchie, 43 (’an. H.C.R. 014, Anglin. J.. 
at p. 024, says as follows:—

Moreover. I think the provision that “there are no other warranties or 
guarantees, promises or agreements than those containetl herein" excludes all 
implied warranties.

It seems to me that clause 8 of the order in question goes 
just as far as the paragraph in Sauyer-Massey v. Ritchie.

In any event, clause 7 would appear to In* a waiver of any 
implied condition, if such there W'cre.

I am, therefore, of opinion that the defendant’s appeal should 
be allowed with costs and the plaintiff's cross-appeal dismissed 
with costs. There should lx? judgment dismissing the plaintiffs 
claim with costs, and judgment for the defendant on the counter
claim for the amount of the counterclaim ami <*osts.

Hrown and McKay, JJ., concurred with Elwood, J.
Newlandb, J.:—The plaintiff in the spring of 1913 agri-ed to 

purchase from the defendants one of their Rig Four 30 horse 
power gas tractor engines. The agreement to purchase was in 
writing, and it provided, amongst other things, that “if after 3 
days’ trial of the engine under the direction and supervision of 
saiil ofierntor in such field work as the purchaser may elect, it 
shall 1h* demonstrated that the engine will anti doe# fulfil the 
following conditions:—(a) That the engine will develop its rated 
horse power at the drawbar; (6) That the engine, if rated at 30 
or more horse power, will furnish ample ami steady power to drive 
any 3tbinch cylinder threshing machine complete with self-feeder, 
weigher and blower,” the plaintiff would purchase the same and 
settle for it according to the tenus of the agreement; or, if the 
engine was not so purchased, he would return it within 2 days 
after such 3 «lays’ trial, ami he further agree«l that his failure
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to return within such time would l>e conclusive evidence that the 
engine fulfilled the warranty in every respect, and constitute an 
acceptance and purchase» of the engine at the price and upon the 
terms Mated.

The engine was delivered, and, after 3 «lays' trial, or what was 
apparently accepted by the parties as such trial, the plaintiff 
mi de settlement for the engine amf gave defendants a statement 
in writing as follows:—

This certifies that your expert A. 11. \N interhalt called upon roe and has 
properly put in order, adju*te<l and started my Model Big Four “30" gas 
traction engine so that everything works satisfactorily to me.

The engine never did generate 30 horse power, and the plaintiff 
claims that the above settlement was induced by fraud of the de
fendant's agi *it, who represented to him that the «-ngine would get 
better with wear, and that, if it was not right, the company would 
make it right.

The plaintiff brought his action for (1) fraudulent misrepre
sentation of what the engine would <lo; (2) that he was induced 
to make settlement for and accept said «‘ngine by the frau«l of 
defendant's agent; (3) that plaintiff made known to defeiulants 
the purpose for which he wanted said <‘ngin<‘ and relied on their 
skill and ju«lgment to supply the same, and that there was, there
fore, an implied warranty of fitness as provided by s. lti of the 
Sale of Goods Act.

The jury found that there was no frau«l on the part of the 
defendants or their agents. They also found that the engine was 
not capable of developing its rated horse power, and, further, that 
plaintiff accepted and settle«i for sai«l «‘ngine on the faith of the 
defendant's agent's ^presentations that “the engine would g«‘t 
better with wear, and that if it was not right the company would 
make it right.”

The jury further fourni that the plaintiff ma«l<‘ known to 
«lefendants the purposes for which lie mpiired the engine, an<! 
r«‘lied upon their skill ami ability to furnish him with an engine 
suitable for his purpose.

Upon the jury's answers the trial Jmlge fourni that, liecause 
the engine never developed 30 horn1 power and was not r<‘asonahly 
tit for the purposes for which it was ordeml, tin* engine supplie«l 
was not the engine ordered, and as he was indu«‘c«t to accept it 
by reason of certain representations which were untrue, he was
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not bound by the written agreement nor such settlement and was 
entitled to damages on the implied warranty of fitness.

1 cannot agree with the judgment of the trial Judge that tin- 
engine supplied was not the engine ordered. The order is in 
writing, and is for “One of your Big Four 30 horse power gas 
traction engines,” and the plaintiff in his statement of claim says 
that defendants induced hifn to purchase “one of their Big 
Four 30 horse power gas traction engines,” and, as this was tin- 
engine supplied, plaintiff is bound by the contract he entered 
into.

Now this contract contains no warranty as to the horse power. 
Plaintiff is to satisfy himself of tin- horse power in the three days' 
trial.

It further provides that the warranties set out therein are the 
only warranties, and that it is “made upon the express condition 
that this order and agreement contains all the terms and conditions 
of the sale and purchase of the said engine.” I cannot see that 
these words have any different meaning from “there are no other 
warranties or agreements than those contained herein,” which the 
Supreme Court of Canada (in Sawyer-Maxxcy v. Ritchie, 43 Can. 
S.C.U. 614) held excluded all implied warranties.

The plaintiff would, therefore, fail in his aetion on an implied 
warranty.

Neither can he succeed in his action for deceit, because the jury 
found that the representation made before the contract was 
entered into was not false to the knowledge of the defendants, nor 
were they recklessly or carelessly made, and, as to the representa
tion that induced the settlement, that it was not made fraudu
lently.

The plaintiff is, therefore, Ixiund by his eontract, by which his 
settling for and keeping the engine more than 2 days after the 3 
days’ trial is conclusive evidence that it fulfils all warranties in 
every respect, and is an acceptance and purchase of the engine.

He, therefore, has no cause of action against defendants, ami 
the appeal should lie allowed with costs.

A p/teal allowed.
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TORONTO RAILWAY Co. v. THE KING.
Judicial Committee of the Privy Council, Viacount Haldane, Ijord Dunedin,
Ijord Atkinson, Lord Parker of Waddinyton, Ijord Par moor, Lord W'renbury 

and Sir Arthur Channell. August S, 1917.

1. Appeal (ft I A—2)—To Privy Council—Cr. Code bec. 1025.
Sec. 1025 of the Criminal Code, which puri>orts to limit the right of 

appeal to the Judicial Committee of the Privy Council in criminal mat
ters, does not apply to a prosecution by indictment for a non-criminal 
offence such as the class of non-criminal nuisances referred to in Cr. Code 
•cc. 223.

2. Nuisance (ft III—56)—Endangering public comport—Overcrowding
or street cars—Cr. Code sec. 223.

The franchise granted to a street railway company bv agreement 
between it and the municipality, confirmed by the Provincial Legislature, 
to operate street cars on the public streets does not make the overcrowd
ing of the street cars a public nuisance within Cr. Code sec. 223 where 
the lives, safety or health of the public aie not endangered and where no 
injury is occasioned to the fierson of any individual (Cr. Code sec. 222): 
and a demurrer to an indictment in so far as it charged same should 
have been allowed.

[Rex v. Toronto Railway Co., 25 Can. Cr. Cas. 183, 25 D.L.R. 580, 34 
O.L.R. 589, reversed.)

2. Nuisance (ft II C—40)—Indictments for public nuisance—Cr. Code 
M0» 223.

The effect of sec. 223 of the Criminal Code is to leave indictment as a 
method of procedure for trying the general question whether a common 
nuisance to the detriment of the property or comfort of the public gen
erally, though not affecting life, safety or health, has been committed; 
but where life, safety or health is not involved (Cr. Code sec. 222) the 
conviction on such indictment is not for a crime but for a civil wrong 
only and the consequential proceedings to which sec. 223 refers are not 
for the punishment, of the person convicted but for the abatement or 
remedy of the mischief done.

4. Constitutional law (ft 1 D—85)—Criminal law and procedure— 
Indictment for non-criminal offence.

It was competent to the Parliament of Canada under sec. 91 (27) of 
the R.N.A. Act, 1867, Imp., in legislating as to criminal law and pro
cedure, to declare that what might previously have constituted a criminal 
offence should no longer do so alt hough a pnwodure in form criminal was 
kept alive.

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Ontario, 25 D.L.R. 586, 25 Can. Cr. Cas. 183, 
34 O.L.R. 589.

The Attorney-General for England and the Attorney-General 
for Canada were interveners on the appeal.

Sir John Simon, K.C., D. L. McCarthy, K.C., and Giveen, for 
appellants.

Clauaon, K.C., Dymond, K.C. (for the Att'y-Gen'l for Ontario), 
and Micklrthwait, for respondent.

Sir Frederick Smith, A.-G., Sir Gordon Hewart, S.-G., and 
Braneon, for Att’y-Gen’l for England, intervener.
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P. O. Laurrnrr, K.C., and T. Mathew, for Att'y-Gen'l for 
Canada, intervener.

The judgment of the Board was delivered by
Viscount Haldane:—This is an appeal, for which special 

leave was given, from a judgment of the Court of Appeal for 
Ontario. The question is whether the appellants were properly 
found guilty on an indictment for having failed, in breach of an 
alleged legal duty, to take reasonable precautions to avoid undue 
dangerous and illegal overcrowding of passengers in their tram
way cars, whereby the property and comfort of the public, as 
passengers in these cars, were endangered. The cars were run 
by electricity, on tracks laid along certain streets of the City of 
Toronto.

The indictment was brought under the Criminal Code enacted 
by the Dominion Parliament, which forms cap. 146 of the "Re
vised Statutes of Canada, 11X16.’’ The Code enacts (section 10) 
that the criminal law of Kngland, existing at a certain date, is 
to lie the criminal law of the Province of On’ario, except so far 
as modified by the Code itself or other statutes. It subsequently 
(section 221) defines a common nuisance to be an unlawful act 
or omission to discharge a legal duty, which act or omission 
endangers the lives, safety, health, property, or comfort of the 
public, or by which the public are obstructed in the exercise or 
enjoyment of any right common to all His Majesty's subjects. 
Having thus defined a common nuisance, the Code goes on to 
divide such nuisances into two categories with different con
sequences attached. By section 222 everyone is to lie guilty 
of an indictable offence and liable to one year's imprisonment or 
a fine who conunits any common nuisance which endangers the 
lives, safety, or health of the public, or which occasions injury 
to the person of any individual. By section 223, on the other 
hand, anyone convicted upon any indictment or information 
for any common nusiance other than those mentioned in the last 
section, “shall not be deemed to have committed a criminal 
offence ; but all such proceedings or judgments may be taken and 
had as heretofore to abate or remedy the mischief done by such 
nuisance to the public right.” The effect of this section is, in 
their Lordships' opinion, to leave indictment as a method of 
procedure for trying the general question whether a common
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nuisance to the detriment of the property or comfort of the public, 
or by obstruction of any right, other than one affecting life, 
safety, or health, which is common to all His Majesty’s subjects, 
has been committed. But it does deprive a conviction on indict
ment, in these cases, of its criminal character. The method of 
indictment is at times used in English law as a convenient one 
for trying a civil right, and the section of the Canadian statute 
appears to give recognition to this use of the method, and to 
deprive it of any result in criminal consequences.

There are other sections of the Code which must lie referred 
to. Section 1013 enacts that an appeal from the verdict or 
judgment of a Court or Judge having jurisdiction in criminal 
cases on the trial of any person for an indictable offence shall 
lie, upon the application of such person, if convicted, to the 
Court of Appeal in the cases thereinafter provided for, ami in 
no others. When the Judges of the Court of Appeal are unani
mous, their decision is to lie final; but if any Judge dissents, 
an appeal will lie to the Supreme Court of Canada. No pro
ceeding in error is to lie taken. A case may be stated on a ques
tion of law during the trial. Section 1025 enacts that, not
withstanding any Royal prerogative, or anything contained 
in the Supreme Court Act, or in the Interpretation Act, no 
appeal shall be brought in any criminal case from any judgment 
or order of any Court in Canada to any Court of Appeal or 
authority by which in the United Kingdom appeals or petitions 
to His Majesty in Council may lie heard. A copy of the Act 
containing this section having been transmitted by the Governor- 
General of Canada, who hail assented to it, to the Principal 
Secretary of State for the Colonies, it was allowed by Her then 
Majesty Queen Victoria, without comment.

The appellants are a street railway company, incorporated 
by a statute, passed in 1892, by the Legislature of the Province 
of Ontario. They operate their street railway under an agree
ment with the Corporation of Toronto, which was confirmed by 
the statute referred to, and the conditions and tender incorpor
ated in the agreement were declared to be valid and legal, and 
to be binding on the parties to it. Paragraph 38 of the condi
tions and tender provided that cars were not to be overcrowded 
(a comfortable number of passengers for each class of car to be

IMP.

pTH
Toronto
Railway

Co.
Tbs Kino.



940 Dominion Law Reports. [38 D.L.R.

IMP. determined by the City Engineer and approved by the City
P. C. Council). It does not appear that the obligation thus imposed

Toronto on the appellants was invested by the statute with anything 
R^at further than the contractual character which it originally pos- 

». sessed.
----  The indictment brought against the appellants contained a

hSK numlier of counts, some of them for criminal common nuisances.
based on section 222 of the Code, which deals with danger to 
the life, safety, or health of the public. The only count, how
ever, on which the jury found a verdict of guilty at the trial 
was the count already referred to, which was based on danger 
to the property and comfort of the public, under section 223. 
The appellants demurred to the indictment, but, the demurrer 
being overruled, the appellants pleaded over. At the request 
of the appellants, Riddell, J., who presided at the trial, Stated a 
case for the Appellate Court of Ontario, which raised, among 
other questions, the question whether the demurrer should have 
been allowed.

The Appellate Court found that the appellants were guilty, 
on the finding of the jury-, of a criminal offence on the count 
referred to; that the demurrer was properly overruled; that 
there had lieen no misdirection, and that the conviction should 
be affirmed. The learned Judges of the Court of Appeal thought 
that the Code intended to leave untouched the common law 
right to proceed by indictment for a public nuisance, and merely 
to alter the punishment on a conviction for what remained a 
criminal offence. They said that, just as in the case of a nuisance 
on a public highway, the nuisance was a public one, although 
it was only those members of the public that had occasion to 
use the highway that were prejudicially affected, so all those 
members of the public for whom there was room in the cars had 
the right to travel in them.

The appellants applied to the Sovereign in Council for special 
leave to appeal, and this was granted subject to a reservation 
of liberty to the respondents to raise the question whether leave 
should have l>een granted, having regard to the fact that the 
matters in dispute formed the subject of a criminal charge. It 
was arranged that, as a question was raised whether section 
1025 of the Dominion statute had effectually abrogated the
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prerogative right to hear the appeal, the Attorney-General 
of England and the Attorney-General of Canada should be 
notified. They have both of them, as the result, been repre
sented during the argument at the Bar.

It has in the event become unnecessary for their Lordships 
to express an opinion on the question as to the prerogative, for 
they have arrived at the conclusion that, on the true construc
tion of the Code, this is not a criminal case within the meaning 
of section 1025, which purports to limit the prerogative, but is 
in reality a question of civil right which may properly lie made 
the subject of appeal to the Sovereign in Council, ami as to 
which the prerogative is not affected. The point turns on the 
construction of section 223, anil their Lordships think that 
although the section preserves indictment ami information 
as modes of procedure in the cases with which alone it deals, 
those relating to the property or comfort of the public, and to 
obstruction of rights common to the King's subjects other than 
those dealt with in section 222, it divests the breach of duty so 
tried of any criminal character. The section provides that any
one convicted under it is not to be deemed to have committed a 
criminal offence, ami goes on to preserve the possibility of such 
consequential proceedings or juilgments as may lie taken or had 
under the existing law, not for the punishment of the person 
convicted, but for the abatement or remedy of the mischief 
done by the nuisance to the public right. The wrong done is, 
therefore, in their Ixmlships' opinion, only a civil wrong. That 
indictment should lie recognised in a statute as a method of 
trying a civil right is nothing new. For example, section 1 of 
the English Evidence Act of 1877 (40 & 41 Viet., c. 14) provides 
that on an indictment for the purpose of trying or enforcing a 
civil right only, the defendant and the wife or husband of the 
defendant are to lie admissible witnesses. Their Lordships 
think that it was competent to the Parliament of Canada under 
section 01 (27) of The British North America Act, 1807, which 
enables it exclusively to legislate as to criminal law, including 
procedure in criminal matters, to declare that what might pre
viously have constituted a criminal offence should no longer 
do so, although a procedure in form criminal was kept alive.

These considerations dispose of the point as to the com-
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petency of this appeal. What remains is the question whether 
the demurrer should have been allowed. Their Lordships are 
of opinion that this should have been done. The obligation of 
the appellants was a contractual obligation to the Corporation. 
There was no duty to the public generally. That the electric 
cars ran on rails along the streets made no difference in this 
respect. For these cars were on the street in derogation of the 
public right which the Legislature of Ontario and the Corporation 
of Toronto had thought it advantageous to interfere with. The 
cars were not the less thereby the property of the appellants, 
which the public could only enter by invitation. Whatever 
conditions in the grant of the appellants’ title the Corporation 
had contracted for obtained merely between them and the appel
lants. The overcrowding was not a matter that affected the 
public as such, but only those members of the public who had 
obtained from the appellants licenses to enter the cars.

This being, in their Lordships’ opinion, the conclusion to 
which the Court of Appeal ought to have come, it follows that 
the demurrer should have been allowed ami an acquittal directed. 
Their Lordships will therefore humbly advise His Majesty that 
this appeal ought to be allowed and the judgment of the Appellate 
Division of the Supreme Court of Ontario dated the 9th Novem
ber, 1915, set aside and the matter remitted to the Supreme 
Court so that a verdict of acquittal may be pronounced in favour 
of the appellants. The respondent should pay to the appellants 
their costs in the Appellate Division and of this appeal ; those of 
the proceedings in the Court of first instance should be left to 
the discretion of that Court. The Attorney-General of England 
and the Attorney-General of Canada will neither receive nor 
pay costs. Appeal allowed.

ONT.

s. c.
DEVINE v. GALLERY.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell, 
Lennox and Rose, JJ. October 26, 1917.

Fixtures (§ IV—20)—Building—Landlord and tenant.
A house not attached to the land upon which it rests is a chattel, not 

part of the realty. A provision between the owner of land and the 
builder of a house thereon, that the latter may remove the house, is not 
a mere license, but an essential part of a lease of the land.
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An appeal by the plaintiff from the judgment of the Judge of 0WT- 
the County Court of the County of Hastings, dismissing an 8. C. 
action in that Court, brought to recover damages for the alleged Devine

wrongful removal by the defendants of a wooden building from t:AI'l'KHl 
the premises of the plaintiff to those of one of the defendants.

R. McKay, K.C., for the appellant.
(7. W. Morley, for the defendants, rcespondents.
Meredith, C.J.C.P.:—One Deremo, or Dermo, as named cTce' 

in the lease in question in this action, built and owned a 
wooden, or “frame” as it is commonly called, house. The house 
was upon the plaintiff’s land, of which Deremo was tenant under 
a lease for a term of ten years. In that tenant's time the plaintiff 
had, according to her testimony at the trial of this action, no 
interest in the house, but she “expected to have” the first chance 
to buy it. Deremo sold the house to the Doyles, with the know
ledge and consent of the plaintiff, plainly expressed in the writing 
drawn up by her in her own handwriting as a lease by her of the 
same land to them for a term of eight years, beginning when 
Deremo's term ended: and, in addition to that knowledge and 
consent, she expressly provided in this writing that "Doyle 
Bros, are to have the privilege to move the house Dermo built 
at the end of eight years,” but that “ Doyle Bros, are to give 
Mrs. Devine the first chance to buy the house at the end of the 
eight years.”

There was no provision against assigning the lease, or against 
subletting the land; and several sales of the house and assignments 
of the term were made, the last having been made to the defendant 
Gallery. The sales and assignments seem to have been made to 
the knowledge, and with the consent, of the plaintiff, though that 
is immaterial.

At the end of the eight years, the defendant Callery, accom
panied by one of the Doyles, went to the plaintiff and gave her 
“the first chance to buy the house;” but she asked for the rest 
of the day to give her answer. No answer was given : but sub
sequently she claimed to be entitled to it without buying it, or 
paying anything for it.

The house was removed by the defendant Callery, assisted by 
the defendant Wright, to the land of the defendants the Deloro 
Smelting and Refining Company Limited, and thereupon this
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action was brought to recover from all of them $500 for damages 
for such removal of the building.

In these circumstances, the plaintiff asks us, first, to find that 
the wooden building was not a chattel, but was part of her land, 
notwithstanding the following facts: that there is no evidence, of 
any kind, in the case, that the building was affixed to the land ; 
that wooden buildings are often chattels; that she, for probably 
eighteen years, treated it as a chattel, first the property of Deremo, 
then, in succession, of the several purchasers of it, as if a chattel 
in which she had no interest but the first chance to buy as a 
chattel; that fixtures can be as effectually severed from the land 
by a stroke of the pen as by a stroke of axe and hammer, and that 
she, by the strokes of her pen in her own hand, in effect, declared 
that the house was not hers but was her tenant’s, her only right 
as to it being a "first chance" to purchase it; and that standing 
by and consenting to a sale of the house precludes her from 
denying the vendor’s right to sell, even if he really had none.

But such a finding, if it could be made as she asks, would be 
insufficient for her purposes in this action, so she is obliged to go 
a step further, anil ask us, after finding that the house is part of 
her land, to rule that all the privileges to remove the house which 
she gave were in law invalid, because they were merely revocable 
licenses which she revoked, or else because, though in writing, 
the lease in question was not granted over her seal, though it was 
over her signature.

Here again the plaintiff overlooks the obvious fact that her 
lease is not a mere license: that the "privilege" expressed in it is 
not mere leave, but is an essential part of the lease, and an es
sential part quite common in leases. It was part of the con
sideration for which the rent provided for in the lease was paid 
throughout the term created by it.

As stated during the argument, the appeal seemed, and it 
still seems, to me to be plainly a hopeless one, as the action also 
was.

I would therefore dismiss the appeal, affirming the judgment, 
at the trial, dismissing the action.

Kidoell, J.:—The plaintiff is the owner of certain land in the 
township of Marmora; part of this is a little lot of about an acre 
on a corner by the gravel-road. One Deremo, who was the
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tenant, built a house, etc., on this lot, on the understanding that he 
was to have the right to move it off—the plaintiff expressly says 
that she had no property in the house at all. Deremo sublet the 
lot to the Doyle Brothers, with the consent of the plaintiff, and 
they took over the house, etc., from Deremo.

It was then that the document was signed which is so much 
in controversy in this appeal—it is as follows:—

“Deloro Mar. 19, 1909.
“ Mrs. Margct Devine agrees to lease to Patrick of Thos. Doyle 
her store and lot and barn or stable for a term of one year or 
eight for the sum of Three Dollars $3.00 per month.

“ What repairs Doyle Bros, put on the building is to be at 
there own expease. Doyle Bros, ate to have the privilege to move 
the house Dermo built at the end of eight year.

“ Doyle Bros, are to give Mrs. Devine the first chance to buy 
the house at the end of eight years.

“ Margaret Devine.
“Pat. Doyle

* G. B. Dermo. “ Thomas Doyle, Jr.
“ Witness.”

The house etc. were used as a store, outbuildings, etc., for 
the purposes of a little trade at the side of the road at Deloro. 
The Doyle Brothers dissolved, and the partner Patrick Doyle 
later sold out to one Gilliam, after about two years’ occupation of 
the premises, and Gilliam bought the house etc. The plaintiff 
did not acknowledge the tenancy of Gilliam, but continued to 
hold the Doyles for the rent, so apparently the rent was paid by 
Gilliam to one of the Doyles, and by him to the plaintiff. During 
this time, according to the plaintiff’s story, she did not know 
whether Gilliam owned the house or not, but she had heard of it— 
the learned trial Judge finds, and I agree with him, that she 
knew that Doyle had sold the house to Gilliam, and made no 
claim to its ownership.

The defendant Gallery bought the house from Gilliam on the 
10th April, 1910; before doing so, Gallery went to the plaintiff 
to see if the lease could be extended: the plaintiff gave him no 
satisfaction—all she said was that the lease was not up. Gallery 
paid $500 for the house, Gilliam to pay the year's rent.

When the term was up, Gallery and one of the Doyles asked her 
if she would buy the house, and she said, “ No, the house is mine.”
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Gallery then obtained assistance and removed the house with 
all convenient speed.

The plaintiff sued Gallery for the value of the house etc.: 
but failed at the trial before the Judge of the County Court 
of the County of Hastings. She now appeals.

I do not think she can succeed. In the first place, there is no 
evidence that the house was attached to the freehold, and that it 
would therefore (in the absence of other circumstances) become 
real property. But, even if it were proved, the plaintiff’s case 
is not advanced. A house built by one person upon the land of 
another, on the agreement between them that the house shall be 
the property of the builder, does not, according to some authorities 
at least, as between them, become part of the freehold, but is 
the personal property of the builder. In any case the house was, 
as the plaintiff herself swears, the property of Deremo: by the sale 
to the Doyles it became theirs, and by the sales to Gilliam and 
Gallery the property of each in succession. The agreement none 
the less bound the Doyles and their successors in title to give the 
plaintiff the option to buy on the termination of the lease : this 
was offered and the offer refused. Gallery’s house was on the 
plaintiff’s land : under the circumstances of this case—even in the 
absence of the plaintiff’s agreement—a right to remove within a 
reasonable time must be implied.

At the most, the plaintiff’s only right would be a technical 
action for trespass, and only nominal damages would be given. 
The Gourt will not on appeal grant a new trial for nominal damages 
or itself award nominal damages: Milligan v. Jamieson (1902), 
4 O.L.R. 650; Simonds v. Chesley (1891), 20 S.C.R. 174; Scammell 
v. Clarke (1894), 23 S.C.R. 307.

If the agreement made by the plaintiff be considered necessary 
to support the right of the defendant, the right of a tenant to 
remove buildings from land is a power, license (call it what you 
will), coupled with an interest—Poole's Case (1703), 1 Salk. 368; 
Minshall v. Lloyd (1837), 2 M. & W. 450—and is of course 
assignable.

In Oswald v. Whitman (1889), 22 N.S.R. 13, it was held that 
where in a lease of land there was a provision that the lessee should 
have the right to remove buildings thereon at the end of the 
term, the lessor to have the refusal of them—the buildings being
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affixed to the freehold—and the landlord refused to have any
thing to do with the buildings, the tenant had the right to remove 
the buildings or to sell to any other person.

The same rule was in effect laid down in Gray v McLennan 
(1886), 3 Man. H. 337, where, in a very similar ease, the Court 
said: “The plaintiff . . . not having made ... an 
election” (to purchase the building) “. . . has foregone the 
right the lease gave him ; and the lessee and those claiming under 
him have the right to it now . . . The lessee or his assignees
had at the expiration of the term a reasonable time to remove the 
building ...”

I agree in the law thus laid down, and would dismiss the 
appeal with costs. Other helpful authorities are Woodfall’s 
Landlord and Tenant, 19th ed., pp. 739, 740, 753; Wood v. 
Hewett (1846), 8 Q.B. 913; Mant v. Colline (1841), ib. 916, n.; 
Lancaster v. Eve (1859), 5 C.B.N.S. 717; Stansfeld v. Mayor etc. 
of Portsmouth (1858), 4 C.B.N.S. 120, especially at p. 123; Saint 
v. Pilley (1875), L.R. 10 Ex. 137; Hobson v. Gorringe, (1897] 1 
Ch. 182, at p. 195; Philpot v. Bath, [1905] W.N. 114.

Lennox, J., agreed with Hum dm,, J.
Hose, J.:—It was not clearly proved that the little house was 

ever affixed to the land ; but the defendant tells us that when 
he was preparing to move it he dug and chopped around it, from 
which, I think, we may fairly assume in the plaintiff’s favour that 
it was annexed.

Having been so annexed, it became, as it seems to me, part of 
the land : Harwich v. Symond (1914), 110 L.T.H. 1016; S.C., 
in the Court of Appeal (1915), 84 L.J.K.B. 1083; IIalien v. Bunder 
(1834), 1 C.M.& H.266; Stackv. T.Eaton Co. (1902),4 O.L.H. 335. 
This view is opposed to that of Buckley, J., in In re Hulse, [1905] 
1 Ch. 406, quoted without comment in Foa on Landlord and Tenant, 
4th ed., p. 696, and questioned in Halsbury’s Laws of England, 
vol. 18, p. 422 ; but it seems to me to be the only view that is open 
to us, having regard to the cases referred to in Harwich v. Symonds 
and to the other cases to which I have referred. However, 
while the house became part of the land, the cases already referred 
to make it quite plain that, as between the plaintiff and the 
builder, Deremo, it remained subject to the right of Dcrcmo to 
bring it back to the state of a chattel again, by severing it from
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the land; and such cases as Halien v. liunder, 1 C.M. & R. 266, 
and Lee v. Gaskell (1876), 1 Q.B.D. 700, make it equally plain 
that Dercmo’s right was one that could be assigned, and that for 
its assignment no deed, or even writing, was necessary. This 
right of Deremo’s was transferred by him to the Doyles, and by the 
Doyles to Gilliam, and by Gilliam to the defendant Gallery; and 
it seems clear that the plaintiff cannot have damages against the 
defendant Gallery for exercising it, unless that defendant lost it 
by not exercising it before the end of the term. Now, the plain
tiff had the right to purchase the house from the defendant 
Gallery at the end of the term, and I think that defendant, there
fore, had a reasonable time, after the expiration of the term and 
after the plaintiff's refusal to purchase, within which to exercise 
his right of removal; and, there having been no unreasonable 
delay on his part, I think the action fails. My opinion being that 
the defendant’s right to the “fixture” did not originate in or 
depend upon a “license” from the plaintiff, I do not enter upon 
any discussion of the points raised as to the right of the plaintiff 
to revoke and the right of the Doyles to assign the so-called 
license.

I would dismiss the appeal.
Appeal dismissed with costs.

BUCK v. THE KING.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idinglon, Dufft 

Anglin and Brodeur, JJ. June 22,1917.
Extradition (8 I—3)—Trial only for identical offence on which

EXTRADITION ORDERED.
An extradited i>ereon is to be tried for the offence only with which lie is 

charged in the extradition proceedings and for which he was delivered 
up; this does not cover a distinct offence, though of a similar character, 
to which the evidence before the foreign extradition commissioner was 
not directed and which was not included in the charges on which extra
dition was demanded, although the foreign extradition warrant stated the 
offence in general terms which might include either of the transactions. 

[Rex v. Buck, 27 Can. Cr. Cas. 427, 35 D.L.R. 55, reversed.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Alberta, Rex v. Buck, 27 Can. Gr. Gas. 427, 
35 D.L.R. 55, confirming, by an equal division of opinion, the 
conviction of the apfrdlant by the trial Judge.

A. A. McGillivray, for the appellant.
R. C. Smith, K.C., and G. G. Hyde, for the respondent.
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Sir Charles Fitzpatrick, C.J.:—The facts of this case are 
fully set out by my brothers Duff and Anglin. To avoid a 8. C. 
wearisome repetition, I refer to their opinions. pUCK

There can, of course, be no doubt, that, under the Treaty _ v-
with the United States, a fugitive criminal may not lx; committed ----
for extradition, “except ui>on such evidence of criminality as Fit-pBtr,ck( • 
according to the laws of the place where the fugitive or i>erson 
so charged shall be found would justify his apprehension and 
commitment for trial, if the crime or offence had lieen there 
committed.”

It is equally certain that the jxrson surrendered shall not 
be triable for any offence other than the offence for which he 
was surrendered, until he shall have an opportunity of returning 
to the country by which he was surrendered.

The nature of the offence for which the accused was extradited 
must therefore l>e gathered from the warrant and the dejiositions 
filed before the extradition commissioner, and those depositions 
must disclose the facts which, according to the laws of the place 
where the person charged is found, amount to the crime for 
which he is subsequently tried. I was at first disposed to hold 
that the indictment on which the accused was tried, Ix'ing drafted 
in the very terms of the information upon which he had been 
committed by the Police Magistrate and subsequently held for 
extradition, it was impossible to say that he was tried for an 
offence different from that for which he was extradited. But, 
having looked at the case of Reg. v. Balfour, which is unfortunately 
very imperfectly reported in 30 L.J. News, p. 015, I have come 
to a different conclusion. In that case certain counts, which 
were challenged as not warranted by the extradition papers, 
were withdrawn by the Crown and the trial and conviction pro
ceeded on the counts not open to this challenge. The inference 
would appear to be that there is no jurisdiction to try a fugitive 
criminal in England for any offence not disclosed by the deposi
tions, <fec., on which his extradition was obtained. Reference 
was made, at the argument, to United States v. Rauscher, 119 
U.S.R. 407, but there the prisoner was extradited on a charge of 
murder and tried for a lesser offence, which was not included in 
the treaty. The opinion expressed, however, by Mr. Justice 
Miller, as speaking for the full Court, seems to support the
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contention that the person surrendered may not be prosecuted 
for an offence which is not mentioned in the demand, that is, 
in the warrant or depositions. The reason for this rule would 
seem to be that the demand for extradition is a criminal pro
ceeding and the accused has a right, not only to cross-examine, 
but to adduce evidence before the magistrate, and in order to 
enable him to do this effectively he is entitled to be informed of 
the specific offence with which he is charged. The publication of 
a statement on one day in a newspaper cannot t>e said to con
stitute the same offence as the publication in another newspaper 
on another day of a statement which may, or may not be to the 
same effect or identical with the first. On the extradition pro
ceedings, the only statement proved was the one published by 
Tyron in the News-Telegram. At the trial the statement relied 
upon, which was said to 1* the subject of the charge, was that 
published by Creely in the Albertan, which was not before the 
extradition commissioner, and it cannot, therefore, be said that 
he was extradited for having concurred in the publication of 
that statement.

1 would, therefore, allow the appeal on the short ground, 
that in view of the fact that the particulars furnished at the trial 
for the purpose of describing the means by which the offence 
charged in the indictment was committed, refer to a statement 
different from the one mentioned in the depositions before the 
extradition commissioner, it cannot be said that this indictment 
corresponds as it should with the depositions and information 
used for the application for extradition.

The appeal should be allowed with costs.
Idington, J. (dissenting):—The claim that the appellant 

was tried for some offence for which he was not surrendered by 
the United States is, in my opinion, unfounded.

We have not, as jierhaps we should have, before us the in
formation laid liefore the United States Commissioner, and, 
therefore, are left to inference regarding its contents.

That, I submit, is a difficulty in the way of appellant, who 
has been convicted in a prosecution under and pursuant to the 
terms of a warrant of surrender which appears to be as follows:— 

“Department of State.
“To all to whom these Presents shall come, Greetings:

“Whereas, His Excellency Sir Cecil Arthur Spring-Rice,
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Ambassador Extraordinary and Plenipotentiary of Great Britain, 
accredited to this Government, has made requisition in conformity 
with the provisions of existing treaty stipulations between the 
United States of America and Great Britain for the mutual 
delivery of criminals, fugitives from justice in certain cases, for 
the delivery up of George E. Buck, charged with the crime of 
fraud by a director and officer of a company, conmiitted within 
the jurisdiction of the British Government;

“And whereas, the said George E. Buck has been found 
within the jurisdiction of the United States, and lias, by proper 
authority and due form of law, lieen brought l>efore Paul J. Wall, 
Commissioner in Extradition for the District of Kansas, for 
examination upon said charge of fraud by a director and officer 
of a company;

“And whereas, the said Commissioner lias found and adjudged 
that the evidence produced against the said George E. Buck is 
sufficient in law to justify his commitment upon the said charge, 
and has, therefore, ordered that the said George E. Buck be 
committed pursuant to the provisions of said treaty stipulations.

“Now, therefore, pursuant to the provisions of section 5272 
of the Revised Statutes of the United States, these presents are 
to require the United States Marshal for the District of Kansas, 
or any other public officer or jierson having charge or custody 
of the aforesaid George E. Buck, to surrender and deliver him 
up to such person or jiersons as may l>e duly authorized by the 
Government of Great Britain to receive the said George E. Buck 
to be tried for the crime of which he is so accused.

“In testimony whereof, I have hereunto signed my name and 
caused the Seal of the Department of State to be affixed.

“Done at the City of Washington, this 3rd day of July, 1916, 
and of the Independence of the United States the 140th.

“Robert Lansino,”
(Seal) Secretary of State.

Surely the fair inference is that the warrant is founded upon 
and follows in its terms the charge as laid before the Commissioner, 
and that we have not the right to impute to the Commissioner 
a neglect of duty in that regard.

Then we have the evidence, put before the Commissioner, 
of a number of witnesses. That given by Fletcher, proving an
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admission of the apjiellant relative to the publication in the 
Albertan, is in general terms and seems wide enough to cover any 
statement put forth by tliat newspaper at or about the time in 
question such as testified by Checly.

There does not seem to have been anything specifically 
limiting the inquiry liefore the Commissioner in the United States 
who had to consider the demand for the extradition of appellant.

Moreover, the trip of Mr. (’heely to the well in question was 
testified to by at least one witness whose evidence as well as that 
of Fletcher appears in the deposition submitted to that officer. 
And the witness so testifying remarks gravely, when pressed 
as to the nature of the business in hand on that occasion and the 
puri>ose of taking Cheely with others concerned, he did not think 
('heely had gone merely for the ride. I agree.

There was clearly evidence before the Commissioner bearing 
upon the offence of which appellant is convicted, such as, if 
nothing else in the case before the Commissioner did so, would have 
entitled him to have certified as required by the statute and entitled 
the Department of State, which had thereby lieforc it a copy of 
the entire evidence, to have acted in issuing said warrant.

What is a fair presumption, seeing accused was surrendered 
upon such a warrant?

Is it not that for anything pointed to in the evidence likely 
to justify a prosecution for the offence set forth it was intended 
to be covered and he to be tried therefor?

The fact that there wrere several other charges of a like kind 
alleged to have taken place about the samei time by another 
issue of falsehood does not help the accused, it seems to me, but 
rather tends to justify the surrender as related to any or all of 
them.

Much has liecn made of an error in relation to those other 
charges which seems lieside what is, in law, involved herein.

It is not such informations, as laid liefore magistrates in this 
country, that is the test, but that which appears on the whole 
case before the Commissioner as containing evidence upon which 
such a warrant could issue.

The informations laid in this country are but a means for 
getting evidence in a judicial proceeding which can tie said to 
have been taken under the sanction of an oath and when pre-
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sen ted to a foreign Commissioner may, as happened herein, 
constitute but a part of the entire evidence upon which the 
Commissioner may act.

I have no manner of doubt, the surrender was intended to 
cover, and did cover, any of the numerous offences made to appear 
in the evidence lief ore him, in such manner as would justify one 
of our own magistrates committing for trial.

I think, therefore, he was convicted of an offence within the 
grounds upon* which he was surrendered, and upon evidence 
thereof disclosed in the material laid before the Commissioner 
as expressive of the purposes of those demanding his surrender, 
and assented to thereby.

The case as presented to us involves no other question within 
our jurisdiction and hence the appeal should be dismissed with 
costs.

Duff, J.:—The defendant was convicted after a trial at 
Calgary under section 414 of the Criminal Code of the offence of 
concurring, as director of a public company, in making, circulating 
or publishing a statement which he knew to be false in a material 
particular, with the intent described in the section. The sole 
ground of ap]>eal which 1 propose to consider (because, 1 think, 
on that ground the appellant is entitled to succeed) consists in 
the proposition advanced on behalf of the apjxdlant that he. the 
appellant, having lx*en surrendered by a foreign State, the United 
States of America, in pursuance of article three of the Extradition 
Convention of 1889 with that State, has in the proceedings out of 
which the appeal arises, been convicted of an offence, other than 
the offence for which he was surrendered in contravention of 
that article and of section 32 of the Extradition Act, R.S.C. 
1906, ch. 155.

The substance of the conviction is stated in the judgment 
of the trial Judge in the following words:—

“That between the 7th and 9th of May, George E. Ruck was 
guilty of the charge as laid, and that he did, in the City of Calgary, 
concur in publishing a statement, which statement was known 
to him to be false in a material particular, with intent to induce 
persons to become shareholders of the Black Diamond Oil Fields,
Ltd.”

The prosecution of the appellant was commenced on the
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fifteenth of October, 1915, when three informations were laid 
against him before the Police Magistrate at Calgary. By two 
of these informations, charges of conspiracy were preferred and 
.by the third, a charge that the appellant at the City of Calgary, 
on or about the 7th of May, 1914, concurred in making a false 
statement within the meaning of section 414 of the Criminal 
Code, with the intent there mentioned. In May, 1916, the 
appellant having been found in the State of Kansas, extradition 
proceedings were commenced against him on the complaint of the 
Province «of Allierta and by this complaint the appellant was 
charged with the offences set forth in the three informations 
already referred to and with nothing else. The appellant was 
delivered over to the Province of Alberta on the authority of a 
warrant of the Secretary of State of the United States of America 
on the third of July, 1916, for trial upon the third of the above- 
mentioned charges, the charge under section 414 of the Criminal 
Code, his surrender upon the charge of conspiracy being refused; 
and the warrant recited that requisition had lieen made for the 
delivery of the appellant “charged with the crime of fraud by a 
director and officer of a company ” and required the officer having 
custody of the appellant, to surrender him “to Ik* tried for the 
crime of which he is so accused.”

The appellant’s attack upon the proceedings is this. The 
substance of the charge against him Ixith before the magistrate 
in Calgary and before the Extradition Commissioner under 
section 414 of the Criminal Code was, he avers, that he concurred 
in the publication on the 7th of May, of a certain “statement” 
which was put in evidence consisting of an article in a newspaper 
published in Calgary, the News-Telegram. This, he says, was 
really the “charge” made against him before the, Extradition 
Commissioner; and the crime so imputed to him, concurring in 
the publication of the “statement” mentioned on the information, 
was the crime referred to in the warrant of the Secretary of State 
as that with which he is there said to lie “charged” or “accused” 
and for trial upon which he was surrendered.

It is not disputed that if the appellant is right in this, the 
appeal ought to succeed; for it is quite apparent that the learned 
trial Judge acquitted the appellant of any criminal offence in 
the publication of the 7th of May, in the News-Telegram and that
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the judgment against him in general tenus that he concurred 
in the publication of a false statement between the “7th and 
9th of May,” is, when translated into concrete terms, neither 
more nor less than judgment against him for the offence of con
curring in the publication of a false statement on the 9th of May, 
having reference to a “statement” published in another news
paper through the instrumentality of other persons and differing 
in most material particulars from that published on the 7th.

Without attempting to express any general opinion as to the 
effect of the words “prospectus, statement or account” in section 
414 of the Criminal ('ode, there can, 1 think, be very little doubt 
(assuming an offence was committed uider that section by 
publishing or by concurring in publishing the “statement” 
which appeared in the Albertan on the 9th) that this offence 
was a distinct offence from any committed (if one had lx*cn 
committed) in publishing or concurring in publishing the earlier 
statement in the News-Telegram on the 7th of May. The two 
statements, as I have mentioned, differ in most material respects, 
so much so indeed, that the learned trial Judge has held that 
while the publication of the second statement was an offence, 
the publication of the first statement was not an offence; and 
it could not plausibly be contended that what was done on the 
9th or on the 8th, in procuring the publication of the second 
statement on the 9th, was only the culminating step in a single 
offence which originated in the steps taken to procure the publica
tion of the article which had appeared on the 7th.

And it is closely ad rem to observe that a charge of publishing 
the statement which appeared on the 7th, is obviously and admit
tedly a very different accusation from the charge of publishing 
the statement which appeared on the 9th; admittedly 1 say, 
because of the fact just alluded to, namely, that the second was 
held to be criminal and the first comparatively innocuous.

The appellant then having l>een convicted of the offence of 
concurring in the publication of the “statement” which appeared 
on the 9th, in the Albertan, does it appear that he was not surrend
ered to be tried for that offence? The answer to that question, 
as the observations already made imply, turns upon the answer 
to the question, was that the offence or one of the offences with 
which he was “charged” or “accused” within the meaning of
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the warrant of surrender? The direction in the extradition 
warrant is broad enough, no doubt, to cover the charge of crim
inality in the publication of either “statement ”; and it would 
be no valid objection, assuming two offences to have l>een charged, 
that they should be both dealt with in one committal, Re Meunier, 
[1894] 2 Q.B. 415, at page 419, and there was, in my judgment, 
in the depositions before the Extradition Commissioner evidence 
which would have justified a committal upon a “charge” in 
respect of the publication of the second “statement” if such a 
charge had been preferred.

Rut, was such a “charge” before the Extradition Commis
sioner? 1 have already mentioned the fact that the “statement” 
which appeared in the News-Telegram was actually put in evidence 
in support of the information laid liefore the magistrate in Calgary. 
This was the only “statement” shewn to be false in any parti
cular, of which evidence was offered by the prosecution liefore 
the magistrate. It is quite true that counsel for the defence 
brought out in cross-examination of one of the witnesses a reference 
to a remark alleged to have been made by the appellant, which 
I think the magistrate might have held amounted to sufficient 
evidence of an admission that a “statement ” had been published 
in the Albertan which was false in a material particular and a 
criminal statement within section 414. Rut this isolated passage 
in the cross-examination of one of the witnesses was not followed 
up; no fresh information was laid, the existing information was 
not amended, the article in the Albertan was not produced; and 
when the complaint was made before the Extradition Commis
sioner, bast'd entirely upon the evidence taken in Calgary, it was 
laid in terms identical, as regards the charge under section 414, 
with the terms of the information.

When to these circumstances we add the fact that the article 
published on the 9th was offered in evidence at the trial, not 
in proof of the publication of it or the concurring of the publication 
of it as a substantive offence, but as evidence of acts similar to 
the acts charged and pointing to the fraudulent intent of the 
appellant in relation to those acts, the inference seems to be that 
no “charge” was intended to be laid in relation to the publication 
of the 9th, until the trial stage, at least, was reached.

By article 10 of the Treaty of 1842, “all persons who being



38 D.L.R.I Dominion Law Reports. 557

charged with” crimes of the kinds specified, “committed within 
the jurisdiction” of either of the contracting powers “found 
within the territories of the other” are, on requisition, to be 
delivered up, “provided that this shall only he done upon such 
evidence of criminality as, according to the laws of the place 
where the fugitive or person so charged shall be found, would 
justify his apprehension and commitment for trial, if the crime 
or offence had been there committed.”

A surrender under the treaty presupposes a charge within 
the meaning of this article and although it is perhaps unnecessary 
to cite authority I refer to pp. 422 & 423 of Moore on Extradition, 
paragraph 288, in which it is pointed out that it is essential 
that the offence “charged” should be averred in a manner suf
ficiently explicit to enable the party accused to understand 
precisely what he is “charged” with. That was laid down in 
the case of Farez, 7Blatchford,345, and it is, I think, indisputably 
correct. It must be assumed that the Extradition Commissioner 
acted in the spirit of this and that the appellant was
committed under that “charge” which was clearly laid and in 
respect of which it is not disputed that there was evidence suf
ficient to justify a committal and not in respect of something 
which, it must be inferred, was not intended to be and was not 
in fact “charged” although suggested with more or less dis
tinctness in the evidence; we must, in a word, assume that the 
Commissioner acted in accordance with the fundamental principle 
of sound legal procedure, which requires that an accused person 
shall have notice, not only of the evidence against him, but of the 
nature of the “ charge” supposed to be established by the evidence.

In my opinion the appeal ought to succeed.
Anglin, J.:—The substantial question on this appeal, on 

which the learned Judges of the Appellate Division of the Supreme 
Court of Alberta were equally divided in opinion, is whether the 
charge on which the accused was convicted is “the offence (the 
extradition crime) for which he was surrendered” within the 
meaning of article three of the Extradition Treaty between 
Great Britain and the United States and within section 32 of 
the Extradition Act, R.S.C. (1900), ch. 155.

It is, in my opinion, incontrovertible that “the offence for 
which (the accused) was surrendered” means the specific offence
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with the commission of which he was charged before the Extra
dition Commissioner and in respect of which that official held 
that a primâ facie case had been established and ordered his 
extradition, and not another offence or crime, though of identical 
legal character and committed about the same time and under 
similar circumstances. The Supreme Court of the United States 
so held in lie Rauscher, 119 U.S.R. 407. In delivering the judg
ment of the Court Mr. Justice Miller said, at p. 424:—

“That right (of an extradited person), as we understand it, 
is that he shall be tried for only the offence with which he is charged 
in the extradition proceedings and for which he was delivered up.’"

I do not entertain the slightest doubt that this is a correct 
statement of the law under the present treaty and the Canadian 
statute, the former of which, in terms restricts the right of trying 
an extradited person to “the offence for which he was surrendered ” 
while the latter prohibits his prosecution or punishment in Canada, 
“in contravention of any of the terms of the (extradition) arrange
ment .' . . for any other offence” than the extradition 
crime of which he was accused or convicted and in respect of 
which he was surrendered.

It is perhaps worth noting that the stipulation in the Ash
burton Treaty of 1842, construed in the Ravscher case, 111) 
U.S.R. 407, was wider than that now in force. It provided 
against detainer or trial of the person surrendered for any offence 
committed prior to his surrender, other than the extradition crime 
proved by the fact* on which the surrender is grounded.

The defendant has been convicted of an offence againts 
section 414 of the Criminal Code, in having, while president and 
manager of the Black Diamond Oil Fields, Ltd., concurred in 
the circulation or publication of a statement known to him to be 
false in a material particular, with intent to induce persons to 
become shareholders in that corporation.

Now it appears in evidence that an article was published in 
a Calgary newspaper (the News-Telegram) on the 7th May, 1914, 
in which it was falsely stated that the Black Diamond Oil Fields, 
Ltd., had struck oil at their well near Black Diamond, and that 
the defendant had procured the publication of this article through 
one Tyron, a reporter on the staff of that newspaper. This 
was the only “statement” proved on the preliminary investigation
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before the Police Magistrate into the charges against the de
fendant.

On the 8th of May, 1914, as appears from the evidence given 
at the trial, one Cheely, a reporter on the Albertan, another 
Calgary newspaper, was taken by the defendant to the Black 
Diamond Oil Fields and was there imposed upon by a fraudulent 
demonstration and given false information which led to his 
writing and publishing in the Albertan on the 9th of May, an 
article containing a similar false statement.

Assuming both these statements to be within the purview of 
section 414 f the Criminal (.’ode, there is no room to doubt that 
the defendant's concurrence in the publication of each of them 
constituted a distinct crime or offence and that proof of conviction 
or acquittal after trial on a charge in respect of one of them would 
not support a plea of autrefois convict or autrefois acquit, as the 
case might be, to a like charge in respect of the other.

The Cheely article was not before the magistrate on the 
preliminary investigation and no proof was made either of its 
contents or of its publication. The only allusions in the evidence 
before the magistrate to an article in the Albertan were these 
incidental statements made by one of the witnesses, Fletcher, 
which I copy from the factum tiled on behalf of the Crown:—

“A. He said Tyron of the News-Telegram was taken out, but 
they did not take the matter seriously and they had to get the 
Albertan and he had got a good write up for them, but they had 
not obtained the monetary results they expected.

“Q. From the talking? A. From putting the oil in.
“Q. Was there a big strike of oil there? A. According to 

the Albertan.
“Q. The Albertan is a pretty reliable journal? A. They are 

when they get reliable information.
“Q. Were you present when the Albertan ever got any informa

tion? A. No, sir.
“Q. You don’t know anything about it? A. I know Mr. 

Buck told me he put (it?) over them; that is all I know; and 
could not over the Neu's-Telegram.

“Q. When did Mr. Buck tell you that? A. In Medicine Hat, 
on the 12th of May.

“Q. And where were you when lie told you? A. I don’t 
know which street.
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“Q. What day was the big strike? A. The 7th May was 
the supposed strike.”

It will be noticed that this evidence gives no date of publication 
and, as the appellant’s counsel said, it may refer to any one of 
several articles commendatory of the company’s undertaking 
which the evidence shews appeared in the Albertan.

At the trial, counsel for the defendant objected to the admission 
of evidence relating to the circumstances which led up to the 
publication of the ('heely article of the 9th May, on the ground 
that the offence of having concurred in that publication had not 
been the subject matter of any charge liefore the Extradition 
Commissioner. In support of his objection he referred to an 
affidavit of the Crown prosecutor in which he deposed that the 
Chcely article had been called to his attention in September, 
1910, and that a copy of it was procured for him on the 4th 
Octot>cr, 1910, which, he says, “was the first time I have ever 
seen the article in question in connection with the charge herein.” 
The defendant’s extradition had been ordered in July.

Counsel for the Crown met this objection by claiming the 
right to prove a “similar act ” as evidence having “a bearing on 
the offence for which he (the defendant) was extradited;” and 
it was in this way, as “additional evidence pertaining to the 
same charge”—no doubt relevant on the question of intent 
that the proof of publication of the Chcely article and of the 
defendant’s concurrence therein was admitted by the trial Judge.

Yet it was for his concurrence in the publication of the Chech 
article in the Albertan that the appellant has been convicted. 
The trial Judge so states, and counsel for the Crown so admits. 
The learned Judge had already intimated that he considered 
that the charge, so far as it rested on the Tyron article, had not 
been proved.

That, apart from evidence of identity and proof of the Can
adian lawr, the only evidence Ixfforc the Extradition Commis
sioner was that taken on the preliminary investigation before 
the Police Magistrate, is also distinctly stated in the factum filed 
on behalf of t he Crown.

The only charge under section 414 of the Code investigated 
by the Police Magistrate, was concurrence in the publication 
of the Tyron article in the News-Telegram, and it was on that
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charge that extradition was ordered. The C’heely article was 
unknown to the Crown prosecutor in connection with the charge 
against Buck, until long after the preliminary investigation and 
extradition proceedings had lieen concluded. It had not been 
proved before the magistrate and consequently its contents and 
publication were unknown to the Extradition Commissioner. 
It is therefore impossible that he should have ordered extradition 
in respect of the offence committed by the defendant in con
curring in that publication. It is only for the offence for which 
he was surrendered, and not for some other offence, casually and 
imperfectly disclosed in the evidence which was before the Com
missioner, that the jierson surrendered can lie lawfully tried and 
convicted.

Because the conviction is contrary to the terms of the treaty 
and contravenes section 32 of the Extradition Act, I think it 
cannot Ik* sustained. 1 reach this conclusion somewhat less 
reluctantly, because I am not altogether satisfied that persuading 
a reporter to publish in a ncwspajxT an untrue article such as 
those before us is an offence within section 414 of the Criminal 
Code. This I understand to lie the view expressed by Mr. Justice 
Stuart at the conclusion of his judgment, probably sufficiently 
definitely to constitute a ground of dissent of which the apjxdlant 
can take advantage in this Court.

The defendant is certainly not entitled to any sympathy. 
That he committed a gross criminal fraud was overwhelmingly 
proved. He fully deserved the term of imprisonment to which 
he was sentenced. But much as it is to Ik* regretted that such a 
scoundrel should escape punishment, it is of vastly greater moment 
that the good faith of this country shall l>c scrupulously main
tained and a strict observance of its treaty obligations insisted 
upon.

For these reasons I would allow the appeal.
Brodeur, J. (dissenting):—The only point that we have to 

examine on this ap]x*al, is, whether the offence for which the 
appellant has Ixx'n extradited differs from the one for which he 
has been tried and convicted.

The appellant was a director of a company called Black 
Diamond Oil Fields, Ltd., a conqiany formed for the purpose of 
extracting oil near Calgary, in the Province of Alberta. The
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operations of the company were not as successful as desired by 
the appellant, and the wells which were being opened and made, 
did not produce the oil which was expected. The company 
was then in a very serious financial embarassment, when, in the 
month of May, 1914, the appellant decided to put some oil in the 
well, which was being opened, anti to arrange to bring newspaper 
rej>orters who would, after having inspected the well, publish 
statements shewing that oil had been struck.

He tried that at first with a Mr. Tyron, who was connected 
with the News-Telegram of Calgary: but the publication was 
not made to the satisfaction of the appellant.

Then he tried with another newspaper called the Albertan, 
and this time was successful. Mr. Cheely, the reporter of that 
newspaper, was taken to the well in the automobile of the apjH-l- 
lant ; the derrick was worked in his presence; oil was drawn from 
the well; and a statement of the appellant that oil had been struck 
was published in that newspaper, in an article written by Cheely.

A charge of fraud by a director was made under section 411 
of the Criminal Code, against Buck. He was committed to 
trial on that charge, and among the witnesses examined at the 
preliminary examination was a man by the name of Fletcher, 
to whom the appellant admitted that he was responsible for tin- 
statement which had been published in the Albertan.

The accused then fled to the United States and lie was extra
dited on the charge of having committed a fraud as a director 
and manager of a company.

When the trial took place, the charge of fraud was proved 
mostly by the evidence of Cheely, and by the statements which 
were made by Buck to the latter.

It is claimed now that Cheely had never been mentioned in 
the proceedings before the Extradition Commissioner, but that 
the statements which were mentioned against him, though sub
stantially the same, w ere made to some other person.

The offence for which the appellant was extradited and con
victed was having concurred in the publication of a statement 
that oil had been found in the wells of the company of which 
Buck was a director. It is true that the statement made to 
Cheely was not specifically mentioned in the proceedings before 
the Extradition Commissioner; but the evidence of Fletcher, on
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which the Extradition Commissioner passed judgment, shews 
conclusively that the appellant concurred in the publication of 
the fraudulent statements of the Albertan. The offence and the 
charge which were preferred against the appellant were general 
in their character, and it seems to me that the Crown was perfectly 
well justified in proving by different ways and by different circum
stances how the fraud was committed and what statements were 
published.

It was not then a question of a charge being different from 
the one on which the extradition took place; it was the same 
offence and the same charge which were considered in both cases, 
except that on the trial, the evidence was more specific and was 
proved more efficiently.

I cannot say then, in those circumstances, that the appellant 
was tried for a different offence, and 1 am of the opinion that he 
was rightly convicted, and that the appeal should be dismissed 
with costs. Appeal allowed with costs, Idington and

Brodeur, J.ldissenting.

ANDERSON v. JOHNSTON.

Saskatchewan Supreme Court, Lamont, J. August 1, 1017.

Arrest (§ I B—9) — Without warrant on criminal charge — Arrest 
OF wrong man on description and photograph supplied to 
the police—Cr. Code sec. 30.

Cr. Code sec. 30, which justifies an arrest, without warrant on suspicion 
of a crime for which, if the accused were guiltv, he would be liable to 
arrest by a peace officer without warrant, justifies also the detention of 
the person arrested for such time as may be necessary to identify him or 
to |M*rmit the process of law to be enforced. The circumstances may 
justify the taking of a photograph of the |>er8on arrested and forwarding 
it for identification to the police of another city who had forwarded a 
photograph of the jierson against whom they held a warrant of arrest, 
where the resemblance to this photograph and the accompanying de
scription was the cause of the arrest, but the police* officer effecting the 
arrest and detention of the wrong man will be liable in damages for un
necessary delay in releasing him, due to amateur efforts in taking the 
photograph of the arrested person and in holding him in custody after 
the expiration of the time requisite for receiving information by wire 
that he was not the person wanted.

Action for damages for false imprisonment.
N. li. Craig, for plaintiff.
M\ E. Knowles, K.C., and Mr. Johnston, for defendant. 
Lamont, J.:—The plaintiff is a farm labourer and the de

fendant Johnston is the chief of police of the City of Moose Jaw, 
and the defendants Stewart and Clive are members of the said 
police force.
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In July, 1916, the chief of police at Saskatoon notified the 
defendants that a warrant had been issued for the arrest of a 
man, whose description was given and photographs of whom were 
forwarded, on a charge of having received goods knowing them to 
have been stolen. On July 22nd, 1916, the plaintiff went to the 
police station at Moose Jaw to see a friend of his who was then 
in custody. While there he was placed under arrest by defendant 
Stewart and locked up by defendant Clive, in the belief that he 
was the man who was wanted in Saskatoon for receiving goods 
knowing them to have been stolen. When defendants Stewart 
and Clive compared the appearance of the plaintiff with the des
cription and photographs they had received, they were satisfied 
that the plaintiff was the man wanted. When defendant Johnston 
saw the plaintiff and compared his appearance with the description 
and photographs, he “hardly thought he was the man wanted, 
but was not sure.” As defendant Stewart wras the detective of 
the force and as the identification of criminals was particularly 
within his department, Johnston accepted the conclusion of his 
co-defendants. He at once notified the chief of police at Saska
toon of the arrest. The chief at Saskatoon asked him to send up 
a photograph of the man arrested. The photograph was taken 
on Sunday, but for some reason did not properly develop. This 
ncessitated the taking of a new one, which caused a delay of 
twenty-four hours. The new photograph was taken on Monday 
and sent to Saskatoon. The chief at Saskatoon says he did not 
receive it until Wednesday. On seeing it, he was satisfied that 
the plaintiff was not the man he was looking for and he wrote to 
Moose Jaw that night to that effect. Defendant Johnston re
ceived the letter on Thursday and at once liberated the plaintiff, 
who then brought this action for damages.

The defendants justify under sec. 30 of.the ('ode.
That section reads as follow s :
“ Every peace officer who, on reasonable and probable grounds, 

believes that an offence for which the offender may be arrested 
without warrant has been committed, whether it has been com
mitted or not, and who, on reasonable and probable grounds, 
believes that any person has committed that offence, is justified 
in arresting such person without warrant, whether such person 
is guilty or not.”
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1 find that there was no malice on the part of any of the 
defendants, and that they held the plaintiff honestly believing 
that the crime of receiving goods knowing them to have Urn 
stolen had been committed. This is an offence for which the 
offenders may be arrested without a warrant. Sec. 640.

1 also find that the information received by the defendants 
from the chief of police at Saskatoon afforded reasonable and 
probable grounds for such belief. The defendants Stewart and 
Clive honestly believed the plaintiff to be the man who had com
mitted the offence. The closeness with which the appearance of 
the plaintiff at the time he was arrested, as testified to by said 
defendants, corresponded with the description given and the 
photographs furnished from Saskatoon, was, in my opinion, sur- 
fieient to justify them in reaching the conclusion that he was the 
man for whom a warrant was issued. The defendant Johnston^ 
although having doubts as to the plaintiff being the man wanted, 
accepted the conclusion of his detective and did not interfere with 
the arrest which he made.* In my opinion he was justified in so 
doing. A chief of police cannot be a specialist in every depart
ment; he must necessarily rely on the judgment of his experts. 
Whatever circumstances are sufficient to justify a detective in 
making an arrest arc sufficient to justify the head of the force in 
not interfering therewith, unless he is in possession of knowledge 
which shews that the detective was mistaken in his view.

For the plaintiff it was argued that sec. 30 did not afford 
protection to the defendants unless the man arrested was in fact 
the man for whom the warrant had been issued in Saskatoon, and 
a note in Crankshaw’s Annotated Edition of the Code (4th ed., 
at p. 47) was cited as authority for this proposition.

I cannot so read the section. In my opinion, the section was 
intended to cover just such a case as this. Stewart believed and 
had, as I find, reasonable and probable grounds for his belief, 
that an offence had been committed for which the offender may 
be arrested without a warrant, and he believed and, as I hold, 
had reasonable and probable grounds for that belief, that the 
plaintiff had committed that offence. Vndcr these circumstances 
the section says that the peace officer is justified in making the
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which in part read as follows: “Please arrest Ferdinand Cloutier. 
Warrant against him for false pretences.” The police in Winnipeg 
arrested Cloutier without a warrant. Cloutier had, in fact, 
committed the offence. Application was made for a writ of 
habeas corpus. It was held that the arrest was legal. Killam, J., 
in giving the judgment of the Court, after quoting the section 
above set out, at p. 47, says:

“It is argued that this clause merely enables the officer to 
plead or raise such matter in defence if proceeded against for the 
arrest. In my opinion, the section operates, not merely to 
protect the officer from civil or criminal proceedings, but also to 
authorize the arrest and make it lawful.”

See also Hex v. Sabeans, 7 Can. Cr. Cas. 498.
In my opinion, therefore, the arrest was justified.

, It was further argued that if the plaintiff’s arrest was, under 
the circumstances, lawful, his detention was unduly prolonged. 
It was contended that immediately upon his arrest lie should have 
been taken to Saskatoon, or someone from Saskatoon sent to 
identify him.

This point was expressly left open in Regina v. Cloutier, supra. 
I am not prepared to hold that, in every case, either one or other 
of these modes of procedure must be adopted.

It seems to me that the section, authorizing as it does an 
interference with the liberty of the subject in the interests of the 
detection of crime, not only justifies the arrest, but also the 
detention, of the person arrested for such time as may be neces
sary to identify him or to permit the process of law to be enforced.

The plaintiff was arrested on Saturday afternoon. On Satur
day evening the police at Saskatoon asked for his photograph. 
This was taken on Sunday, but it was not a success and had to lie 
retaken. It was taken by the police authorities themselves. 
The failure of the first photograph occasioned a delay of twenty- 
four hours. In my opinion, there was no justification for this. 
If the police want to photograph criminals themselves instead of 
employing a photographer, they must either take them properly 
or be responsible for any delay caused by their unsuccessful at
tempts. It is not reasonable to detain in custody a person sus
pected of crime while the police experiment in the art of photog
raphy. It may be said that had a photographer been em-
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ployed the first photograph taken might have been unsuccessful. 
Possibly it might; hut the onus is upon the police to shew that it 
would, and this they have not shewn.

Again, when the chief at Saskatoon received the plaintiff's 
photograph and saw that the plaintiff was not the man lie was 
after, he could, either by telegraph or telephone, have notified the 
chief at Moose Jaw. This would have liberated the plaintiff one 
day sooner.

It was argued that the defendants cannot be held responsible 
for any unnecessary delay on the part of the police at Saskatoon. 
I think they can. They detain the plaintiff in custody. The 
statute authorizes detention only for such time as may reason
ably be necessary under the circumstances. The time necessary 
to have him sent to the place where he could be identified, or to 
bring someone to identify him, is reasonable, but, as I have already 
said, these two methods of procedure are not the only ones, in 
my opinion, that may be adopted.

In the present case, I think the taking of a photograph and the 
sending it to Saskatoon could be justified, because, had it been 
properly taken, and had its despatch to Saskatoon and the answer 
therefrom been conducted with expedition, the plaintiff could 
have been liberated in practically the same time as it would have 
taken to send him to Saskatoon and return him to Moose Jaw on 
its being ascertained that lie was not the man. The fault in this 
case was not the mode of procedure adopted for the identifying 
the plaintiff, but in the carrying out of that method when adopted. 
If the police officers adopt any method of identification other than 
the one which is reasonably the most expeditious, the onus is on 
them to justify the adoption of that course, and they cannot justify 
it by shewing that some person whose co-operation was rendered 
necessary by the method adopted was dilatory in the performance 
of duties devolving on him. With efficiency in the taking of the 
plaintiff’s photograph and expedition on the part of the chief at 
Saskatoon in informing the authorities at Moose Jaw by telegraph 
or telephone when he found the plaintiff was not the man wanted, 
the plaintiff could have been set at liberty two days sooner than 
lie was.

For being detained these two days he is entitled to damages. 
He lost two days’ w ages at $2.50 per day, that being the amount
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he was earning. He is also entitled to something for the detention. 
This amount must necessarily be small, and cannot include damage 
to his reputation or feelings caused by his arrest, because his 
arrest and his detention, with the exception of the last two days, 
I find to be justified. In estimating the damage, it is proper to 
bear in mind also that the plaintiff had served a period in gaol 
only a few months before his arrest in this case.

In addition to his wages, I allow him 825.00 for detention, 
making in all $30.00. As the defendants paid into Court with 
their statement of defence a sum in excess of this amount, the 
plaintiff will have his costs of action up to and including the 
payment in, and the defendants will have the costs of action from 
the payment in with the right to set off pro Undo the damages and 
costs to which the plaintiff is entitled against their costs.

Judgment for plaintiff subject to set-off.

REX v. MORRISON.

Nona Scot in Supreme Court. Sir Walla r. Graham. C.J.. amt Longlei/, -Harris 
and Chisholm, JJ. April 28, 11)17.

Appeal (§ I C—25)—Criminal cask—Error in instruction as to cor-
ROHORATION OF ACCOMPLICE.

A new trial will be ordered on the ground of a mistrial where the trial 
Judge erroneously states to the jury that then; was corroborât ion of the 
testimony of an accomplice and also fails to direct the jury as to the 
danger of convicting on an accomplice’s evidence unless corroborated.

[It. v. BaskcrvUlc, [1910] 2 K.B. 058, applied.]

Crown case reserved by Russell, J.
The prisoner was indicted and tried on a charge of having 

caused the death of one Charles Stroud and was convicted of 
manslaughter. The case reserved is set out in full in the opinion 
of Chisholm, J.

W. J. O'Hearn, K.C., for defendant.
Stuart Jenks, K.C., Deputy Attorney-General, for the Crown. 
Sir Wallace Graham, C.J.:—The defendant it is charged 

caused the death of the deceased, Stroud, by putting him in such 
fear that in trying to escape he ran across the street and in front 
of a passing motor car which he did not apparently notice and 
was killed by the motor car going over him.

The principal witnesses for the Crown are one Burke and one 
McNeil. I think there was abundant evidence to establish that
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Burke and McLeod were accomplices with Morrison. There 
were three in the defendant's party and two in the party of the 
deceased, and there was offence by one of the two refusing one of 
the three a match ; then, according to Burke, “John Morrison 
said ‘Let us go after them.’ (j. What did you turn up that 
street for, that is, Archibald Avenue? A. For to get ahead of 
the other two men . . . Q. Your purpose was as you say 
to head those two men off? A. Yes, sir . . . We kept on 
walking fast until we got up to them . . . Q. What happened 
when you came up to them? A. 1 rushed ahead and hit Captain 
Street. . . . Q. Do you think your striking Street and 
Morrison tackling Stroud was at the same time? A. Just as 1 
turned around after I saw them in a clinch. Q. You were coming 
up abreast, you Morrison and McNeil? A. Yes, sir. Q. And 
those other men right ahead of you? A. Yes. Q. You struck 
one? A. Yes. Q. And the instant you looked the struggle 
was going on between Stroud and Morrison? A. As soon as 1 
struck I looked around and saw Morrison and Stroud in a clinch.”

The evidence shews that there was a crash of glass in the 
motor car. Charles McNeil says :

“A. I asked him (Morrison) if he had broke the plate glass 
window and he said ‘No, I think that fellow hit the automobile.’ 
Q. What fellow did you understand him to mean? A. I under
stood it to be Stroud.”

It occurred about twelve midnight. The party of three had 
been together that night before this incident and were together 
afterwards. I think there was a common purpose at the time 
the crime was committed; I do not say to cause his death in that 
particular way, but unlawfully to put the deceased in fear. The 
Crown has this dilemma : If the defendant could be convicted 
these witnesses could be and are accomplices.

Now there is no other testimony in the case which in law is 
sufficiently corroborative of that of these accomplices.

In Rex v. Basker ville, [1910] 2 K.B. 007, Lord Reading, L.C.J., 
says:—

“We hold that evidence in corroboration must be independent 
testimony which affects the accused by connecting or tending to 
connect him with the crime. In other words, it must be evidence 
which implicates him, that is, which confirms in some material
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particular not only the evidence that the crime has been committed 
but also that the prisoner committed it.”

The testimony given by Mackenzie, the motorman, falls 
short of this requirement. The assailants disappeared immediate
ly and Mackenzie did not and could not identify the defendant.

Now if these two witnesses were accomplices, as I think they 
were, and there is not corroborative testimony, the trial Judge 
should have “warned the jury of the danger of convicting.” 
Hex v. Baskerville, [1910] 2 K.B., at page 008. At page 070, it is 
said : “If the Judge failed to give the warning this Court would 
be bound to set aside the conviction.”

The trial Judge in this case has failed to give the warning. 
But 1 think I ought to add, though I have no authority for it, 
even where there is corroborative testimony, there may be very 
little or it may not be a satisfactory witness, a Judge should 
remind the jury that the principal witness is an accomplice and 
there is danger in accepting it. Otherwise the jury may in 
ignorance too readily accept the testimony of the principal 
witness while not knowing the reasons which many years of 
experience have taught Judges the necessity for treating such 
evidence cautiously. Whether his omission to do so would 
require a new trial 1 do not decide.

In my opinion the conviction must be quashed.
Longley, J. (dissenting):—The defendant was convicted of 

manslaughter for having so completely intimidated the man 
Stroud as to cause him to run blindly across the street straight 
into an automobile driven by Mr. Mackenzie, and in contact 
with which he was killed. The evidence seems sufficient to 
justify the conviction. Mr. Burke testifies that he saw the 
prisoner in contact with the man Stroud just a minute before the 
accident. Stroud had got clear of him and was dashing across 
the street and ran into the automobile. What the character of 
the offence which would have been committed upon him, if he had 
not rushed away, is seen by the evidence of Capt. George Street. 
who was associated with him, and upon whom the three others 
engaged in the quarrel had made an attack and left him un
conscious. The Judge in his charge to the jury set forth these 
facts and also referred to the evidence of Burke, who might or 
might not, as he thought, be eonsidered as an accomplice.
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Granted he was an accomplice, his evidence was completely 
sustained by the evidence of Mackenzie who was in the automo
bile, and who testifies that the man Stroud was running into him 
in blind terror while pursued by another man.

The law may require that an accomplice’s evidence be con
firmed on some vital point, although there have been cases 
occurring, comparatively recently, in our Courts in which they 
have held a conviction upon the evidence of the accomplice alone 
sufficient, but with all the conditions of the confirmation fulfilled 
in this instance, I don’t think there is any justification whatever 
for saying that the Judge was wrong, or charged the jury wrongly, 
and I am in favour of upholding the conviction.

Harris, J.:—Captain George Street and Charles Stroud were 
walking along a street in North Sydney on the evening of the 
28th September, 1916. They were met by John Morrison (the 
accused), Charles McNeil and Dan Burke, and the accused 
asked Captain Street or Stroud for a match which he did not 
give him, and the accused said to his friends McNeil and Burke, 
“Let us go after them.” The three started after Street and 
Stroud and overtook them and Burke hit Captain Street over 
the head and knocked him senseless. Morrison (the accused) 
clinched with Stroud and then Stroud broke away and started 
to run across the street pursued by the accused. Stroud ran in 
front of an automobile driven by Colin Mackenzie. He was 
knocked down and killed and the accused was indicted and tried 
for manslaughter.

On the trial the evidence was that of Burke and McNeil, the 
two persons who accompanied the accused, who testified to the 
facts above detailed. Captain Street stated that he and the 
deceased met three or four men on the street, and that later 
they were attacked by three men; that he was struck from behind 
and was senseless for some hours and did not see the attack on 
the deceased, nor did he see the automobile. Colin Mackenzie, 
the driver of the automobile, was called and stated that he saw 
the deceased dash across the street pursued by a man and that 
there was a third person seven or eight feet behind these two. 
He could not identify the accused as the person chasing the 
deceased. The person chasing the deceased, immediately after
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the automobile struck the deceased, ran away with his friends. 
There was no other evidence. On the trial before the Honourable 
Mr. Justice Russell, he told the jury that the testimony of Colin 
Mackenzie was “sufficient corroboration of the fact of the crime 
committed by Morrison when he chased this man across the 
street where he struck the automobile and met his death.”

The learned Judge did not warn the jury of the danger of 
convicting the prisoner on the uncorroborated testimony of 
accomplices, but on the other hand, after telling them that the 
testimony of Mackenzie was sufficient corroboration, he said:—

“If there are any legal reasons to urge in respect to any 
witnesses or want of corroboration or anything of that sort, 
that is independent altogether of your conclusion. Tin- prisoner 
will get the benefit of that and will get the benefit of all legal 
argument in his favour. The question for you is what do you 
think as the result of the evidence you heard, and what conviction 
of fact does it produce upon your minds.”

The jury convicted the accused and a case has been reserved.
The first question is as to whether or not Burke and McNeil 

were accomplices.
Section (it) (2) of the Criminal Code reads:—
“If several persons form a common intention to prosecute 

any unlawful purpose and to assist each other therein, each one 
of them is a party to every offence committed by any one of 
them in the prosecution of such common purpose, the commission 
of which offence was or ought to have been known to be a prob
able consequence of the prosecution of such common purpose.”

This section of the Code simply affirms what was long recog
nized as the law. In the Macklin case, 2 Lewin 225, Alderson, 
B., said, at page 226:—

“Again, it is a principle of law that if several persons act 
together in pursuance of a common intent every act done in 
furtherance of such intent by each of them is in law done by all. 
The act, however,must be in pursuance of the common intent. 
Thus if several were to intend and agree together to frighten a 
constable and one were to shoot him through the head such an 
act would affect the individual only by whom it was done.”

Here the three persons, Burke, McNeil anti the accused, all 
followed the deceased and Street for the purpose of assaulting 
them and in carrying out the common intention the accused
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caused the death of the deceased and it is I think clear that they 
were all guilty of manslaughter.

Burke and McNeil were therefore accomplices.
“ It has long been a rule of practice at common law for the 

Judge to warn the jury of the danger of convicting a prisoner 
on the uncorroborated testimony of an accomplice or accomplices 
and in the discretion of the Judge to advise them not to convict 
upon such evidence, but the Judge should point out to the jury 
that it is within their legal province to convict upon such uncon
firmed evidence.”

This is the rule as stated by Lord Reading, C.J., in Rex v. 
liaskerville, [1916] 2 K.B. 058, and in that case all the authorities 
are reviewed.

The question is as to whether there was such corroboration 
in this case as is required.

In the Baskerville case, Lord Reading. (\J., said (p. 665):
“What is required is additional evidence rendering it probable- 

that the story of the accomplice is true and that it is reasonably 
safe to act upon it. If the only independent evidence relates to 
an incident in the commission of the crime which does not connect 
the accused with it, or if the only independent evidence relates 
to the identity of the accused without connecting him with the 
crime is it corroborative evidence?”

After examining a number of authorities he proceeds:—
“After examining these and other authorities to the» present 

date we have come to the conclusion that the better opinion of 
the law upon this point is that stated in Reg. v. Stubbs, 25 L.J.M.C. 
16, Dears. C.C. 555, by Baron Parke, namely, that the evidence 
of an accomplice must be confirmed not only as to the circum
stances of the crime but also as to the identity of the prisoner. 
The learned Baron does not mean that there must be confirmation 
of all the circumstances of the crime; as we have already stated, 
that is unnecessary. It is sufficient if there is confirmation as to 
a material circumstance of the crime and of the identity of the 
accused in relation to the crime.”

Again, at page 667 he says:—
“We hold that evidence in corroboration must be independent 

testimony which affects the accused by connecting or tending 
to connect him with the crime. In other words, it must l>e evi-
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dence which confirms in some material particular not only the 
evidence that the crime has been committed but also that the 
prisoner has committed it.”

“The corroboration need not be direct evidence that the 
accused committed the crime; it is sufficient if it is merely circum
stantial evidence of his connection with the crime.”

There is no evidence apart from that of the two accomplices to 
shew that the accused was one of the persons present and parti
cipating in the affair which led to the death of the deceased, and 
it therefore follows that under the circumstances the jury should 
have been warned.

On the argument I thought from the statement of counsel that 
there was sufficient corroborative evidence to establish that the- 
accused was present with the other two persons Burke and 
McNeil when the crime was committed, but after reading the 
evidence carefully I have reached a different conclusion.

I think the conviction should be set aside and a new trial 
ordered; and I would answer the questions reserved accordingly.

Chisholm, J.:—This ease was reserved by the trial Judge- 
under the provisions of the Criminal Code, section 1014. The 
statement of the trial Judge is as follows:—

“At the October sittings of the Supreme Court, Crown Side, 
at Sydney, John Morrison, who was indicted on a charge of having 
caused the death of Charles Stroud, at North Sydney, on the 
29th day of September, A.I). 191G, was found guilty of man
slaughter.

‘‘Stroud was struck when crossing Commercial street, North 
Sydney, by an automobile driven by Mr. Colin McKenzie. He 
died from the effects of it in a few hours; and the contention of 
the Crown was that he was running away at the time from an 
assault on him by the accused.

4i A. 1). Gunn, K.C., counsel for the accused, on motion asked 
for a Crown Case Reserved and I granted said motion and reserved 
for the Supreme Court in banco the following questions for its 
consideration :

“ (1). Was I right in instructing the jury that there was cor
roboration of the evidence on which the defendant’s cbnviction 
was sought, assuming corroboration to be necessary?
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“ The evidence of Mr. McKenzie was that he saw two men 
crossing the street, one chasing the other, and one standing a 
piece away; the man who was chased coming towards the auto
mobile almost at right angles, and that he did not know any of 
them. Burke, who the defence claim was an accomplice, stated 
that they followed the deceased and another to get square over 
some fancied insult, ami that he struck one, and that Morrison 
got into a clinch with the deceased, and that after the clinch he 
saw Morrison and Stroud the deceased crossing the street, Stroud 
ahead of Morrison.
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‘ (2). Should I have instructed the jury that corroboration 
was a question of fact for them?

“ (3). Was I right in telling the jury that Morrison assaulted 
Stroud the deceased?

“The evidence was that of Burke, viz.:' I saw Morrison and 
Strom! in a clinch on the sidewalk of Commercial street.'

“ (4). Was I right in instructing the jury that if these men have 
any legal reasons to urge in respect to want of corroboration, or 
anything of that sort, that was independent altogether of their 
(the jury’s) conclusion, and that the prisoner would get the 
benefit of that, and that the prisoner would get the benefit of all 
legal arguments in his favour.

“(5). Was there error in my comments on the defendant's 
contention that the other occupants of the car should have been 
called? My comments were as follows:—

“ There was some remark made about the obligation on the 
part of the Crown to call some other witnesses. Suppose all the 
occupants of the car had been brought before you? What could 
they have said beyond what Mr. McKenzie has said, that they 
saw this man crossing the street and saw him rushing under the 
automobile and knew he was killed? What would Mr. Morrisey, 
who was with Mr. McKenzie, say but that? What would the 
two ladies say but that? If a carload of witnesses had been 
brought to testify, I suppose then the counsel for defence would 
have said ‘I^ook at the blood-thirstiness of the prosecutor; he is 
not satisfied with what Mr. McKenzie came to tell us of what 
occurred, but he has brought all the occupants of the car.' He 
would say he was piling up evidence. A man in a tight place 
will use any argument that will come to him. If there is a multi-



570 Dominion Law Reports. |38 D.L.R.

N.S.
8. C. 
Rex

Morrison.

Chisholm, J.

tudc of witnesses he will say, ‘Look at the Crown loading the 
dice against the prisoner.’ He lets the multitude go and then 
it is said, ‘Why does he not bring the other witnesses?’ It does 
not make any odds, the prosecutor always conducts the ease 
the wrong way to the man on whom the shoe pinches. I don’t 
think you will attach very much importance to the absence of 
further witnesses who knew as little about the matter as Mr. 
McKenzie, and could only tell us, if they told us anything at all, 
just exactly the same thing that Mr. McKenzie has told us.

“(<>). Was 1 right in instructing the jury in the manner and 
form in which I did instruct them that the only question for 
them was: Was the accused the man who created the fear in 
Mr. Stroud's mind, that led him to his death?”

On the argument, by agreement of counsel, a copy of the 
Judge's charge and of the evidence was added to the case.

The first question that presents itself is whether the witnesses 
Dan Burke and Charles McNeil who were called by the Crown 
were accomplices of the accused.

The only evidence upon which we can decide the point is that 
given by these men themselves, and this is what they testify to 
with regard to it: Dan Burke said:

“Q. On the night of the 29th September last were you to
gether? A. Yes, sir. (j. Where did you meet first that night? 
A. Down at Gannon’s corner, down handy the shipping pier. 
(2. What street is that on? A. I don’t know the name of the 
street. Q. You know the front street called Commercial street? 
A. Yes, sir. (j. Were Morrison and McNeil together when you 
came and joined them? A. Yes, sir. Q. Where did you go 
first after you met? A. We were drinking together for a while 
and then we came up on the main street. (2. Oh, you started 
together about 8 o’clock? A. About half past ti or 7. That is 
when I met them. Q. When did you start drinking together? 
A. Just about that time. Q. How long did you continue drinking 
together without going out at all? A. We were drinking on the 
road. (2. You had a bottle? A. Yes, sir; a bottle and a couple 
of flasks. (2- Did you remain in that place while drinking this 
bottle and flasks? A. That was on the low side of the road and 
then we came up on Commercial street. Q. Where did you go 
then? A. We were on Commercial street for a while and then
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we went up to the rink and came back. Q. About what time in 
the night did you and Morrison and McNeil meet Stroud and 
Captain Street? A. I would say about half past eleven, as 
near as I could go to it. Q. Where did you meet them? A. Just 
at Gannon’s corner. (J. That would be close to the place where 
you were drinking? A. Yes, right alongside. Q. Except it 
was on the high side and you were thinking on the lower side? 
A. Yes. Q. In which direction were you going when they met 
you? A. 1 was standing on the corner. Q. What corner? 
A. The corner going up to the rink. (j. The rink is on Blowers 
street? A. Yes. (J. You were standing at the corner of Com
mercial and Blowers streets when you met those two men? A. 
Right on the corner. (J. You were at the corner of Blowers 
and Commercial streets when you saw Stroud and Street for the 
first time that night? A. Yes, sir. (J. Were the other two men 
with you? A. Charles McNeil and John Morrison. (J. They 
were with you? A. Yes, sir. (j. Were you just standing on 
the street? A. Yes, on the corner, tj. When these two men 
came along they came in an easterly direction? A. They were 
coming up the street and Johnny Morrison left me and asked for 
a match, I think. (J. They were coming from the east going 
west? A. Yes, sir. Q. Do you know the place where lie says 
they were that night, that is Landry's place? A. Yes, sir, 1 
know where it is. Q. They would be going west? A. Yes, sir. 
Q. What did you say about John Morrison? A. He left me and 
asked for a match. Q. Could you hear what was said between 
them? A. No, sir. (J. Did he come back to you? A. Yes. 
Q. What did he say? A. He told me he asked for a match and 
they did not give it. Q. Where did you go then? A. Went 
across the street to the other side. Q. That is, at the time you 
were on the western side of Blowers street, and you crossed over 
to the eastern side of Blowers street? A. Yes. Q. What did 
you do then? A. John Morrison said ‘Let us go up after them.’ 
Q. After you got over then* was there anything said about them 
not giving the match or anything about the match? A. He said 
on the western side ‘He would not give the match,’ and when we 
crossed over he said ‘Let us go after them.’ Q. The three of 
you were together then? A. Yes, sir. Q. What did you do 
after he made the suggestion? A. We went up. Q. How did
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you go up? A. The three of us walked up the street and we met 
a policeman and one of the soldiers, Mr. Peppett, and stopped 
them and asked for a match and he gave the match. We met 
the police right opposite Vooght’s store and Morrison asked 
Peppett for a match. (By the Court: Was that the second time 
he asked for a match? A. This was the policeman. We got the 
match and kept on going; turned up around the Belmont and 
crossed over to the next street.) Q. You did not expect them 
to be on the street? A. No, sir. Q. What did you turn up 
that street for, that is Archibald avenue? A. For to get ahead 
of the other two men. Q. What did you do? A. Crossed over 
to the next street, came down on the corner street again, (j. 
What is the next street you struck when you went across? A. I 
don’t know the name. Q. Is that the street that comes out at 
Thompson’s corner? A. 1 don't know the name of the next 
street to the Belmont, (j. You came down that street? A. Yes, 
and came up behind two men. Q. Came to Commercial street 
again? A. Yes, sir. Q. Your purpose was as you say to head 
those two men off? A. Yes, sir. Q. You expected to walk 
faster by going that way and get ahead of them, is that what you 
mean? A. Yes, I guess so. (j. You did not get ahead of them? 
A. No, sir. Q. When you came down to Commercial street 
did you look for them? A. 1 don’t remember standing, but 
kept right on the main street and they were ahead, (j. How 
far did you proceed up Commercial street before you saw them? 
A. Just a couple of steps and we saw them ahead, (2- How far 
would that In* ahead of you? A. 100 yards. Q. What ditl you 
do? A. We kept on walking fast until we got up to them. (j. 
What happened when you came up to them? A. I rushed ahead 
and hit Captain Street . . . Q. He was on the only sidewalk
there was there when you struck him? A. Yes, sir. Q. How 
did you strike him and with what? A. I struck him with my 
hand. Q. In what order were you going up the street; were you 
walking abreast? A. I was in the middle of the other two. 
(2. Who was on the outside? A. Charles McNeil. (2. And 
Morrison on the inside and you in the middle? A. Yes, sir. 
Q. The other two men were walking ahead of you on the side
walk? A. Yes, sir. (J. Were they walking abreast? A. They 
were walking in front of me. (2- Were they walking side by 
side? A. Yes, sir. (2. Which one of them was on the curb side
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of the sidewalk? A. The man that got killed, Stroud. Q. He 
was on the outside? A. He was on the right hand side going up, 
inside. Q. And the man you struck was on the curb, on the 
outside? A. Yes, sir, on the outside, Q. It is on the northern 
side of Commercial street? A. Yes. (J. On the southern side 
there is no sidewalk? A. No, sir. (j. And it was on the northern 
side of Commercial street that you struck this man? A. Yes, 
sir. Q. Who was the man to the outside of the sidewalk? A. 
Captain Street. (J. What happened between Morrison, the 
prisoner, and Stroud, just at the time you were striking Street? 
A. As soon as 1 struck Street 1 saw Morrison and this other man 
in a clinch and McNeil was alongside and I kept on going and 
McNeil got ahead of me and we stood at the corner. 1 saw 
Morrison and the other man going across the road. Morrison 
was behind. Q. You saw Morrison and Stroud going across the 
road and Morrison behind? A. Yes, sir. Q. How far were 
you from them when you saw Morrison and Stroud going across 
the road? A. Sav about 20 or 30 feet. (j. You had just left 
him a moment before? A. Yes, sir. (J. What did you do? 
A. We turned around, me and McNeil, and we heard, the glass 
break and Morrison came up behind. Q. You turned around 
the corner of King and Commercial streets? A. Yes, sir. Q. 
You know how those streets break off? A. Yes, sir. Q. You 
went along the sidewalk from the spot where you struck Street 
until you came to the opening to go up King street? A. Yes, 
sir. Q. What would be the distance between where you struck 
Street and the corner where you turne 1 around up King street? 
A. 1 would say about 20 or 30 feet, as handy as 1 could go to it. 
Q. Was it after you started to go up the street, after you struck 
Captain Street, that you saw the other two men crossing over? 
That is the men you call Morrison and Stroud? A. After 1 got 
up to the corner I saw them crossing over. Q. You looked back 
from the corner and saw them crossing over. A. Yes, sir, saw 
them crossing. Q. Did you see the car? A. No, sir, I never 
saw the car. Q. Hut you heard the crash of glass? A. Yes, sir. 
Q. You looked back from the corner and saw Stroud and Morrison 
crossing? A. Yes, sir. Q. Who was ahead? A. The strange 
man was ahead. Q. The strange man who was Stroud was 
ahead? A. Yes, sir. Q. And Morrison was behind? A. Behind

N.S.
S. C.
Rex

Morrison. 

Chisholm, J.



58() Dominion Law Reports. [38 D.L.R.

N. S.

S. C.
Hex

Morrison.

Chisholm. 1

him. Q. It did not take you long to' travel those 20 or 30 feet, 
I suppose? A. No, sir. Q. Were you running? A. No sir, 
I was walking. (2. Had you turned the corner before you heard 
the crash? A. 1 turned around the corner, yes, sir. McNeil 
was ahead. Q. How long would it he between the time you saw 
those two men crossing the street and hearing the crash? A. 
About a second or a second and a half, 1 am not sure. (j. How 
long would it be between the time you heard the crash ami Mor
rison joining you? A. After 1 heard the crash Morrison came 
up behind round the corner, and with us in about two seconds 
or so. Q. Did he come running? A. No, sir. (J. How long 
would it be between the time that you heard the crash and Mor
rison’s appearance, just where you were and where you saw him 
coming? A. 1 would say five seconds . . . Q. Do you 
think your striking Street and Morrison tackling Stroud 
was at the same time? A. Just as I turned round after 1 saw 
them in a clinch. Q. You were coming up abreast, you, Morrison 
ami McNeil? A. Yes, sir. Q. And those other men right 
ahead of you? A. Yes. (j. You struck one. A. Yes. Q. 
And the instant you looked the struggle was going on between 
Stroud and Morrison? A. As soon as I struck Street I looked 
around and saw Morrison "and Stroud in a clinch. Q. Why did 
you leave? Why did you not stay? A. I walked away. (2- At 
any rate you were together the whole evening up to the time of 
this trouble? A. Yes, sir. Q. And you got together after the 
trouble was over, did you not? A. Yes, sir. Q. And stayed 
together until some time the next morning? A. Until we went 
to the roundhouse; that is where they parted with me.”

Charles McNeil also gave evidence:—
‘‘(2- You know this witness, who just testified ahead of you, 

Burke? A. Yes, sir, I do. (2. Could you hear him telling his 
story on the stand? A. I could hear him pretty well, yes sir. 
(2- Did he give a correct statement of your movements that 
night up to the time of the tight? A. Yes, sir. Q. Alxnit correct? 
A. About correct, yes. (2. When he came to meeting or over
taking Street that night were you with him? A. Yes. (2- Were 
you there when Street was struck? A. Yes, sir. (2- See him 
struck? A. Yes, sir. Q. What happened when he was struck'., 
A. He fell down. (2- Were they on the sidewalk? A. On the
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sidewalk, on the concrete. Q. You continued on? A. Yes, I 
continued on, went around the corner. Q. Did you see anything 
taking place between the prisoner and Stroud? A. Seen them 
with a hold of one another. (J. I forget whether Rurke made it 
very clear why you were following those men that night ; what 
did you start up the street after them for? A. To find out what 
they said about a match, when asked for one down town. Q. 
What was the underlying idea? A. I don't know. Q. To find 
out if they said anything offensive? A. Yes. Q. Was that the 
purpose? A. 1 think it must have been. Q. The clash between 
the two men took place almost instantaneously, did it not? 
A. Yes, just about the same time. (J. When you got up to 
them there were no questions asked about the match at all? 
A. 1 did not hear any. (J. What did you do? A. I kept on 
going, went around the corner. Q. You saw Street being struck? 
A. Yes, Rurke striking Street. (J. What did you see happen 
between Stroud ami Morrison? A. 1 saw the two of them with 
a hold of one another. Q. Was that all you saw? A. Yes, that 
is all I saw. Q. Did you hear the crash of the glass? A. Yes, 1 
heard the glass break. (J. Where were you? A. 1 was up 
around the corner on King street. Q. How long would it be 
between the time that Street was struck and the hearing of the 
crash of that glass? A. 1 suppose a minute or a couple, or a 
minute ami a half. (j. Did Rurke join you before you heard the 
crash of glass? A. Yes, he was around the corner when 1 heard 
the crash of glass, (j. How long was it after you heard the crash 
of glass that you saw Morrison? A. It may have been a second. 
I heard the crashing of glass ami he was coming around the 
corner about the same time. Q. When Morrison came up to 
you did he say anything to you about what hail happened? A. 1 
asked him if he had broke the plate glass window and lie said, 
‘No, I think that fellow hit the automobile.’ Q. What fellow’ 
did you understand him to mean? A. I understood it to be 
Stroud. Q. He did tell you he thought lie struck the auto
mobile? A. Yes, that this fellow struck the auto. (J. The rest 
of your movements that night were those related by Mr. Rurke? 
A. Yes.

“Cross-examined by Mr. Gunn. Q. About what time in the 
night was this? A. This would be near 12 o'clock. Q. I suppose 
practically nobody on the street? A. A few we met coming up
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the street. Q. When Morrison was coming around the corner 
then you heard the crash of glass? A. Yes, I heard the glass 
breaking.”

It appears from this evidence that the accused said to his 
companions “Let us go up after them” and that his companions 
fell in with the proposal and that they all three set out in pursuit 
of the deceased man, Stroud, and Captain Street. The purpose 
undoubtedly was to pick a quarrel with Stroud and Street and to 
assault them. That was the common purpose; they were all 
assenting parties to it; and it was an unlawful and criminal 
purpose.

The Criminal Code, s. 69, ss. 2 enacts:—
“If several persons form a common intention to prosecute 

any unlawful purpose, and to assist each other therein each of 
them is a party to every offence committed by any one of them 
in the prosecution of such common purpose, the commission of 
which offence was or ought to have been known to be a probable 
consequence of the prosecution of such common purpose.”

In the prosecution of their common purpose each was respon
sible for the acts of the others, and Burke and McNeil are each 
of them as answerable for the assault upon Stroud as is Morrison 
who got into the clinch with him.

An accomplice is one who is concerned with another or others 
in committing or attempting to commit any criminal offence, 
whether treason, felony or misdemeanour. Bouv. Law Diet. 102; 
Wharton's Law Lexicon 12; Foster’s Crim. Cas. 341 ; Rus. Cr. 21 ; 
4 Blanket. Ml; l MIL Ev. 28; I2Cye. 461,616; S steph. Hi t 
Cr. Law 229; It. v. Failer (1837), 8 C. & P. 106; Hawkins’P.C., 
Bk. 2, c. 37, s. 7; Mayne’s Criminal Law of India (1896), pp. 
429, 457.

I am of opinion that both Burke and McNeil were accomplices 
of the accused; that each is as liable to indictment as is the accused 
—and this is sometimes made the test in deciding who is an 
accomplice—and that the requirements of the law as to the 
corroboration of the evidence of accomplices ought to have been 
observed with respect to the evidence of Burke and McNeil.

The fact that two accomplices give evidence does not affect 
the necessity for independent corroboration; for the evidence of 
other accomplices is not corroboration of the evidence of one of 
them. Littledale, J., told the jury that if the statements of an
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accomplice were the only evidence, he should advise them not to 
convict, adding:—

“It is not usual to convict without confirmation and in my 
opinion it makes no difference that there are more than one.” 
R. v. Noakes (1832), 5 C. & P. 326.

What then is the corroboration required, and what is the duty 
of a Judge in instructing a jury when the only evidence implicating 
the accused is that of one of his accomplices? If there is evidence 
in corroboration, it may not be necessary to give the caution 
hereinafter referred to; for the production of the corroborating 
evidence may dispense with the necessity for the caution, and the 
rule may have no application. But if there is no corroboration, 
then, while the jury may accept and act upon the sole evidence 
of an accomplice, it is the duty of the Judge to warn them that 
it is unsafe to convict on such evidence', and if the Judge fails so 
to warn the jury, a conviction in the case cannot be upheld.

Phipson on Evidence (5th ed.), page 482, states the law as 
follows :—

“So it is a rule of practice, though not of law, to require 
corroboration of the evidence of accomplices, and the jury should 
be so cautioned; they may disregard the caution but if none has 
been given the conviction will be quashed: (R. v. Tate, [1908] 
2 K.B. 680; qualifying R. v. Meunier, [1894] 2 Q.B. 415, 418; 
R. v. Beauchamp, 73 J.P. 223; R. v. Everest, Id. 269; R. v. Warner, 
25 T.L.R. 663; R. v. Mason, 5 Cr. App. R. 171) ... As to 
the nature and extent of the corroboration required, it is now- 
settled (i) that there must be corroboration both as to the circum
stances of the crime and the identity of the prisoner . . . (iii) 
that the accomplice must be corroborated by independent evi
dence.”

In the case of R. v. Stubbs (1855), Dears. 555, the rule was 
discussed as follows by the learned Judges:

Jervis, C.J.:—“It is not a rule of law that an accomplice 
must be confirmed in order to render a conviction valid; and it 
is the duty of the Judge to tell the jury that they may, if they 
please, act on the unconfirmed testimony of an accomplice. It 
is a rule of practice, and that only, and it is useful in practice for 
the Judge to advise the jury not to convict on the testimony of an 
accomplice alone, and jurors generally attend to the direction 
of the Judge and require confirmation.”

N. 8.
8. C.
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Parke, 13.:—“ During the time I have been on the Bench, 
now more than a quarter of a century, I have uniformly laid down 
the practice as it has been stated by the Lord Chief Justice. 1 
have told the jury that it was competent for them to find a 
prisoner guilty upon the unsupported testimony of an accomplice; 
but that great caution should be exercised, and I have advised 
them—and juries have acted on that advice—not to fin i a prisoner 
guilty on such testimony unless it was confirmed. There has been 
a difference of opinion as to what corroboration was requisite ; 
but mv practice has always been to direct the jury not to convict 
unless the evidence of the accomplice be confirmed, not only as 
to the circumstances of the crime, but also as to the identity of 
the prisoner. An accomplice necessarily knows all the facts of 
the case, and his story when the question of identity is raised 
does not receive any support from its consistency with the facts.”

Wightman, J.:—“The rule requiring confirmation is one of 
discretion and not of strict law.”

Cress well, J.:—“1 agree in the view of the question taken by 
my brother Parke, and have always acted upon it. You may 
take it for granted that the accomplice was present when the 
offence was committed, and there may therefore be no difficulty 
in corroborating him as to the facts ; but that has no tendency 
to shew that any particular person who may be accused was 
there."

Wills, J.:—“This is not a question of law but of practice.”
In the recent case of Hex v. Basher ville, [1910] 2 K.B. 068, in 

which the earlier cases are reviewed, the Stubbs case is mentioned 
with approval. Lord Reading, C.J., observes :—

“After examining these and other authorities to the present 
date, we have come to the conclusion that the better opinion 
of the law upon this point is that stated in Bey. v. Stubbs by 
Parke, 13., namely, that the evidence of an accomplice must be 
confirmed not only as to the circumstances of the crime but also 
as to the identity of the prisoner. The learned Baron does not 
mean that there must be confirmation of all the circumstances 
of the crime; as we have already stated that is unnecessary. It 
is sufficient if there is confirmation as to a material circumstance 
of the crime and of the identity of the accused in relation to the 
crime.”
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And Lord Reading quotes with approval the language of Lord 
Abinger, C.B., in It. v. Farler, 8 C. & D. 107, as follows:—

“Now in my opinion that corroboration ought to consist in 
some circumstance that affects the identity of the party accused. 
A man w ho has been guilty of a crime himself will always be able 
to relate the facts of the case, and if the confirmation be only 
on the truth of that history without identifying the persons, that 
is really no corroboration at all . . . It would not at all
tend to shew that the party accused participated in it.”

The evidence in corroboration must be, as Lord Reading 
states in another part of his opinion, evidence that the prisoner 
committed the crime. There is nothing in the evidence of Colin 
McKenzie to corroborate the evidence of Burke and McNeil, 
implicating the accused. McKenzie did not know any of the 
parties and did not recognize the accused as being one of the 
men whom he noticed; and for anything his evidence discloses 
it is as applicable to the theory that the accused was not there 
at all as the theory that he was; ami it does not tend to disprove 
the contention, if it were made, that Burke and McNeil concocted 
the story that the accused was present and taking part. Mc
Kenzie’s evidence is the only evidence that is claimed to be 
corroborative.

If it fails to furnish the corroboration required the next 
inquiry must be as to whether the learned trial Judge warned 
the jury as to the danger of convicting on the uncorroborated 
evidence of an accomplice. A perusal of the charge to the jury 
shews that the usual caution was not given. Indeed, one could 
not expect it to have been given, for the learned Judge assumed 
that McKenzie's testimony was sufficient corroboration of the 
fact endeavoured to be proved, namely, that the accused com
mitted the crime; he stated to the jury that that was all the 
corroboration which the law required. To assure the jury that 
there W’as corroboration when in fact there was none, was indeed 
more likely to produce a conviction than to say nothing at all 
about corroboration and the necessity for it. At any rate the 
usual caution was not given. I am of opinion for the reasons 
mentioned that there was a mistrial, and that the accused is 
entitled to a new trial.

New trial ordered.
38—38 D.L.R.
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MAY v. HAINER.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell, Ijcnnox, 

and Rose, JJ. October IS, 1917.

Trusts (§ IA—1)—Creation—Absolute conveyance.
A deed of land, although absolute in form, will only he enforced in a

Court of Equity subject to such trusts and conditions ns the circumstances
of the case shew were intended.

An appeal by the plaintiff from the judgment of Campbell' 
Judge of the County Court of Lincoln, in an action for the recovery 
of land, brought in that Court, and tried by the learned Judge 
without a jury.

The plaintiff, Charles E. May, claimed under a conveyance 
of the land to him, by deed executed by the owner, John Hainer, 
the plaintiff’s father-in-law, on the 25th September, 1894.

The defendants were the children of John Hainer by his second 
wife, and had been in possession of the land, a farm, since the 
death of John Hainer in 1895.

The plaintiff’s wife was one of the children of John Hainer 
by his first wife.

The reasons for judgment of the learned County Court Judge 
were in part as follows :—

I must hold that the possession of William Hainer, James 
Hainer, and Louisa Teasell, and that of William Hainer, under 
deed No. 6044, was a continuation of the possession of their 
father. John Hainer, from the time of their father’s death down to 
the present time; that the possession of the Hainer family has 
been shewn to have existed for a period of upwards of 45 years; 
Mr. Gregory says from 1872; that the possession of the Hainer 
children, James, William, and Louisa, has been an actual, con
tinuous, and visible possession, adverse to that of the plaintiff, ami 
that as against them the plaintiff has not established a title.

There will l>c a declaration that the plaintiff is not entitled to 
possession of the lands and premises mentioned in the pleadings 
herein. . . .

There will also be a declaration that the defendants, James 
Hainer, William Hainer, and Louisa Teasell, acquired a title to 
the said lands as against the plaintiff by actual, continuous, 
and visible possession thereof from the date of the death of their 
father, John Hainer, on the 1st October, 1895, down to the 14th 
May, 1913, on which date the defendants James Hainer ami
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Louisa Teasell conveyed the said lands, by deed No. 0044, to 
the defendant William Hainer, and that the defendant William 
Hainer has been in actual, continuous, and visible possession of 
the said lands, under the said deed, from the 14th May, 1913, 
down to the date hereof, and that he is now entitled to possession 
of the same as against the plaintiff. . . .

The action is dismissed with costs.
E. D. Armour, K.C., for the appellant.
A. W. Mar quit, for the defendants, respondents.
Meredith, C.J.C.P.:—In the year 1894, John Hainer 

was the owner in possession of the land in question, which 
was and had been for a good many years his home and the home of 
his family ; and he was then a widower for the second time, and 
had several children by each of his wives. Those of the first 
family had all grown up and left the parental home, except one 
daughter—Almeda—who was and had been from her birth both 
deaf and dumb. She is said to have been his eldest child. The 
children of the second family, two boys and a girl, were quite 
young ; the oldest is said to have been about 14 years of age. 
The plaintiff in this action was John Hainer s son-in-law, having 
married one of his daughters of the first family ; and he was also 
a “next door neighbour” of John Hainer.

In these circumstances, the plaintiff obtained from John 
Hainer a deed, dated the 25th September, 1894, absolute in form 
and with the usual covenants of the land in question, which 
property was apparently all that John Hainer had, and which 
was, as I have said, his family homestead. The deed was not 
registered until the 19th October, 1895, about the time when 
John Hainer died.

Notwithstanding this absolute conveyance of the land to 
the plaintiff, John Hainer remained in possession of the land, 
just as if no conveyance had been made, until he died: and his 
daughter Almeda and the members of the second family have 
ever since remained and arc now—except the daughter Almeda, 
who died a few months before this action was brought—in possess
ion of it as the homestead of the second family and of the daugh
ter Almeda, until she died, without any attempt on the part of 
the plaintiff, or of any one, to evict them or disturb such possession 
in any substantial manner.
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In these circumstances, it seems to me to he very obvious that 
the deed was never intended by either party to take effect accord
ing to its tenour; that the land must have been so conveyed upon 
some kind of trust in favour of those who have had the use and 
benefit of it ever since. Therefore, if the Statute of Limitations 
be not a bar to the plaintiff's claim to the land, justice can be 
done, between the parties to this action, only when the nature of 
that trust is discovered and effect is given to it.

The circumstances of the case constrained the plaintiff to say, 
at the close of his examination-in-chief, that it was the under
standing between him and “the old gentleman*’ that the daughter 
Almeda should stay there as long as she lived. It is to be re
gretted that neither party, at the trial, endeavoured to prove or 
discover just what the obvious trust actually was; but the cir
cumstances alone afford much evidence of its purpose and nature: 
it was made by the father of a sorely afflicted daughter and of 
three young children, all that remained to him of his two wives 
and two families having and needing his care and help: to say 
that tliis man, little more than a year before his death, would 
have given all he possessed to his more prosperous neighbour 
and son-in-law, leaving these helpless children homeless and in 
penury, is to say that which no one in his sane senses should be
lieve: to say that the trust was merely to permit the daughter 
“Almeda to stay there as long as she lived,” is to me equally 
incredible: the father’s purpose must have been to benefit his 
dependent and helpless children of his own household, not to 
benefit his prosperous son-in-law and let his own flesh and blood 
starve or live upon charity.

The case, as I, with confidence, find, was a simple one and one 
of not uncommon occurrence: the father left his property thus to 
his son-in-law and near neighbour, for the sole benefit of these 
helpless children, after their father's death. None of the children 
could manage the pro|K*rty, or lease or sell it. A will and probate 
would have been a more costly and roundabout method. What 
simpler or better way than to convey to a trusted neighbour 
and son-in-law, who could, and, in common charity and decency, 
should, oversee and help these children, and, if need be, lease or 
sell for their benefit? See Aiming v. Aiming, 34 D.L.It. 193, 38 
O.L.R. 277, in which some of the numerous instances of deeds of 
that character are mentioned.
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I have no hesitation in reaching the conclusion that the deed 
in question was given and taken upon a trust under which these 
children were to have the benefit of the property conveyed; a 
trust which the plaintiff has not fulfilled; and one which would he 
violated in giving effect to the deed in question in the manner 
sought by the plaintiff in this action; and so the action cannot 
succeed in this Court of Equity.

I also have no doubt that, if that view of the case be discarded, 
the learned trial Judge was quite right in deciding against the 
plaintiff on «the defence based upon the Statute of Limitations.

If no such trust, the plaintiff became entitled to possession of 
the land upon the delivery to him of the deed in question, in 
September, 1894; yet John Hainer remained in possession until 
his death just as if no deed had been made, and, as I have said, 
it was not even registered until about the time of his death; and 
since his death these children have remained in possession, in 
like manner, until this day: always the property has remained 
the homestead of the home members of the family: and more than

ONT.
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Meredith,
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23 years have passed since the deed was made.
There was some testimony regarding a lack of fencing at some 

part of this small parcel of land; but the whole evidence makes it 
plain to my mind that it was all always in the possession of those 
who occupied the buildings in their possession, so possessed as 
part of the homestead, just as in their father's lifetime, and used 
by them when and for such purposes as they chose to use it.

It was proved at the trial that the plaintiff had daily watered 
his “ stuff at the foot of the hill : ” that he got water there for his own 
use and in doing so crossed over some part of the land in question: 
but no claim to such an easement was made in this action, and so 
the question of any such right cannot be considered now: and, 
even if this act should not be found to have been, as upon the 
whole evidence in this case it might well be found to have been, 
based upon tacit or expressed leave, as a common neighbourlike 
accommodation, I do not see how it could have the effect of pre
venting the running of the statute in the defendants’ favour.

It was also proved by the plaintiff that on two occasions, one 
16 or 17 years ago, and the other 7 years ago, he had sold some of 
the sand which the waters of the lake had washed upon a part of 
the land in question; and that on another occasion, about 4 or 5

h ii
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_ years ago, he had received pâment for like sand which had been
8. C. taken by another person. The testimony of one of the witnesses
May at trial shewed, however, that this sand was partly upon part 

Hainer *an<* *n (luest*on an(l partly upon an adjoining part of the
—- plaintiff’s own land. But, however this may be*, and if these

c.j.c.p.' acts are not to be based upon the leave of the occupants of the land in
question, how could they prevent the running of the statute? 
Counsel for the plaintiff, as 1 understood him, disclaimed any right 
in that respect, but claimed the benefit of them as revocations of 
an imaginary tenancy at will.

And there was some evidence of the plaintiff having put up a 
notice warning trespassers who had tied their horses to some of the 
trees on the land in question. There is some testimony indicating 
that this was done at the request of the daughter Almeda, as well 
as some that she objected to it and had the notice torn down. 
But, in any case, how can it displace the evidence of the defend
ants’ possession? The parties were not strangers to one another; 
the plaintiff was by family ties closely connected with these 
helpless, in a business sense, children, and he was their near 
neighbour: my only surprise is that he did so little, that he did 
not from week to week do some act which would shew that he 
had an interest in the property, an interest in it through these 
children, arising from a natural feeling for, if not duty towards, 
them, a duty or feeling which I should have thought the dictates 
of, not even so much as charity, but even humanity, would have 
made plain.

But these things, as I have said, arc now relied upon for the 
plaintiff as shewing a right of entry by him within ten years 
before the commencement of this action: it is put in this way: 
that each of these acts operated as a determination of a tenancy 
at will, under which those in possession held, and so gave the right 
of entry. That, however, would not be so if these acts are to be 
attributed, as I should attribute them, to the tacit, if not expressed, 
leave of those in possession: and, before a tenancy of any kind 
can be considered to have been broken, it must first be shewn to 
have existed ; and I am quite unable to find that any kind of ten
ancy ever existed between the father, these children or any of 
them, and the plaintiff; indeed, in all the circumstances of the 
case, it seems to me to be as plain as anything in law can be,
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that there never was any such tenancy. It is not possible to 
believe that, if this action had been brought against John Hainer 
in his lifetime, it could have succeeded. And, if the children 
were tenants at will, or if the incapacitated elder daughter was, 
and the others were in under her, that tenancy was determined 
by the first intrusion 10 or 17 years ago, and there is no kind of 
evidence of any renewed tenancy from time to time, not to speak 
of from day to day, after each act which, hut for leave, would 
have been unlawful, unless treated as a determination of a ten
ancy at will. In the case relied upon by Mr. Armour, the de
fendant had, as an assessor, entered his own name as tenant, 
and that of his former landlord as landlord, of the land in question, 
after the landlord's act determining the, first tenancy; and all 
that was held in that case, upon that question, was that that fact 
was some evidence, as an admission on the part of the defendant, 
that he was at that subsequent time such a tenant.

Nor is there any evidence upon which it could be found that 
the defendants or the daughter Almeda or their father were or 
was a mere caretaker or mere caretakers of the land for the plain
tiff, or that that daughter Almeda was, and the other children 
were in only under her.

The appeal should be dismissed; and I have to add this only, 
that, in my opinion, the action ought never to have l>cen brought.

Riddell, J.:—I had much doubt upon the hearing as to the 
correctness of the decision in this case: but a repeated perusal 
of the evidence has not convinced me that my doubts were well- 
founded.

I have nothing to add to the judgment of the learned County 
Court Judge, and would dismiss the appeal with costs.

Lennox, J., agreed with the Chief Justice.

Rose, J., agreed in the result.
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Meredith,
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Row, J.

Appeal dismissed with costs.
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REX v. VAN FLEET.
Alberta Supreme Court, Harvey, C.J. January 18, 1918. 

Summary convictions (6 VII —70)- Amendment.
A conviction will not he quashed because the information has been 

amended in substantial respects, if the amendment has been made before 
the taking of evidence and the defendant has not been prejudiced by 
surprise.
Application by way of certiorari to have a conviction quashed. 
(!. E. Winkler, for accused;./. F. Lymburn, for Crown. 
Harvey, C.J.: The accused was charged on the information 

of one Daly, a police constable, on June 13, 1917, for that, “be
tween the 9th and 12th days of June, 1917, he did unlawfully 
permit or suffer drunken persons to meet in the premises of the 
Pendennis Hotel in the said City (of Edmonton) of which he is 
the tenant or occupier, contrary to the Liquor Act of the said 
province, s. 30.”

The information also contained a statement that this was a 
second offence, setting out a former conviction.

The case was remanded on the 13th, 20th, 22nd and 23rd 
June, and on the 20th, before evidence was taken, Daly then, 
as is admitted, having ceased to be a policeman, and it being 
desired by the Crown represented by counsel to amend the charge, 
by changing the date to “between the 8th and 11th days of June" 
the original information was so amended ami the name of one 
Irvine, a police detective, was substituted for that of Daly, and 
the information signed and sworn by him as of June 20, all neces
sary alterations being made.

Objection was taken by Winkler on behalf of the accused to 
•this procedure, he maintaining that, as Daly was not prepared 
to proceed, the accused was entitled to have the charge as laid 
by him dismissed. The objection was overruled, and the accused 
was asked to plead and he pleaded not guilty. No objection on 
the ground of surprise appears to be taken, and, in view of the 
fact that the case was not concluded until July 10, on the seventh 
remand after the amendment , there seems no ground for thinking 
that the accused was in any way prejudiced in his defence by the 
amendment.

On July 10, the accused was convicted of the offence which, 
by the formal record of conviction, is declared to be a second 
offence, and was fined $200 and costs.

He now applies by way of certiorari to have the conviction 
quashed.
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One* ground of objection is the ont1 taken before the magistrate ALTA, 

as above set out. S. C.
Mr. Winkler relies on the case of Rex v. Chew l)eb, 9 D.L.lt. ^KX 

2(H). In that case the evidence was all given when the defence 
contended that a material fact had not been proved. Judgment Flkkt. 

was reserved and a remand made, and when the ease came up Harvey,c.J. 
again, the complainant asked leave to withdraw the charge, 
which was granted. A new information was laid and after 
trial a conviction was obtained. Gregory, J., held that this was 
improper and that judgment should have been given on the 
first charge.

S. 720 provides that the justice having heard the parties, 
and the witnesses shall convict or dismiss, and it was held that 
that section applied and the justice should have decided the 
ease on the evidence.

It is apparent that that case has no likeness to this. There 
had been a trial then, which had been concluded, and nothing 
but a decision was wanted. In this ease there had been nothing 
done beyond bringing the accused before the court. If the 
information had not been amended, s. 721 would have justified 
a conviction for an offence for the other dates specified in the 
amendment. If a new information had been sworn by Irvine,
1 can see no reason why the charge under it should not have 
been proceeded with instead of or concurrently with the one of 
Daly, and counsel for the Crown represented whoever was the 
complainant for the- purpose of the charge.

I think this objection cannot be sustained
Then it is said there is no evidence to support the* conviction 

in two respects, first, there is no evidence that accused was tenant 
or occupier of the premises and, secondly, that there is no evidence 
from which it can reasonably be inferred that he permitted the 
drunken persons to be on the premises.

As to the first ground, the accused is referred to by some of 
the Crown witnesses as the proprietor of the premises, and in 
his own evidence he states that he is the proprietor of the Pcn- 
dennis Cabaret, where he carries on business as “a kind of enter
tainment hall, music hall” . . . “Music parlour, music, 
dancing and singing" and sells soft drinks, and that he has been 
doing that for 10 months, and that there is a lunch counter there 
which he has sub-let.
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I think a person should have no difficulty on that evidence 
in finding that lie was the occupier of the premises.

As to the second branch, it is sworn by the Crown witnesses 
that on two occasions within the period specified, several drunken 
persons were found together on the premises, accused being 
present. The evidence for the defence goes to shew that the 
witnesses did not see any drunken persons, and also suggests 
that, if there were any, they may have just come in, there being 
also much evidence to shew that accused was in the habit of 
putting out drunken persons when they were found there, or 
summoning the police to do it for him, and that he put up notices 
forbidding drunkenness. Of course, the magistrate may not 
have believed any of the witnesses for the defence and, in view 
of some of the answers of the accused on cross-examination, I 
should not be surprised if he did not feel disposed to place absolute 
reliance on all his testimony.

It is apparent, of course, that drunken persons might be on 
one's premises without his knowledge and against his will, in 
which case it might not be possible to say he permitted them to 
be there, but here the evidence for the Crown is that they were 
on the premises meeting together, accused being also present, 
and, therefore, probably aware of their presence, in which case, 
if he did nothing to put them off his premises, he permitted them 
to be there.

It seems reasonable that when one carries on a business 
which furnishes an attraction to drunken men. as it seems clear 
from the evidence of the defence was the case with accused, 
a responsibility for the presence of such persons exists, by reason 
of the expectation that they will probably come that would not 
exist if there could be no ground for such expectation.

In this connection the decision of Wetmore, J. (afterwards 
Chief Justice of Saskatchewan), in Macartney v. Miller (1905), 
7 Terr. L.R. 307, is in point. He said:

If a person kindles a fire on his own lain! and does not pro|x-rly watch it to 
see that it docs not get away, and it does get away, la- lets or permits it to do so.

Using almost his words as applicable to this case we may 
say: “If a man kindle a fire on his premises which he knows will 
attract moths and the moths meet together there without his 
driving them away, he permits them to meet there.” I think 
there is quite sufficient evidence to justify the inference that
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the drunken men who were sworn to he on the premises were 
permitted to meet there by accused.

The only other objections raised before me have reference to 
the conviction as one for a second offence. S. (30 provides that 
the penalty for a second offence may be imposed only when such 
offence was committed after an information had been laid for 
the first offence.

The first objection is that there is no evidence of any infor
mation for a first offence. Inasmuch as the conviction for the 
first offence is alleged in the information for the second, and is on 
a day prior to the commission of the second offence, it necessarily 
follows that any information on which that conviction was made 
was laid before the second offence was committed. But it is 
contended that the first conviction might have been made with
out any information having been laid. This contention is an
swered if it needs any answer by section 59, which provides for 
the manner of proving a first offence by the admission or proof 
of the conviction for it without any suggestion of the necessity 
of proving any information.

The last objection, which also has reference to the second 
conviction, appears to me to be a valid one, and it is that there 
is no evidence of a prior conviction as required by s. 59. With 
his return the magistrate has submitted a certificate stating that, 
in accordance with the provisions of section 59. after he had 
convicted the accused of the charge laid lie asked him if he had 
been previously convicted as alleged and that having answered in 
the affirmative he was sentenced accordingly. The adjudication 
of a justice as of a judge upon a conviction consists of two separate 
and distinct matters, first, the adjudication of guilt, or conviction 
proper, and then the adjudication of punishment or sentence, 
both of which are set out in the justice's formal record of con
victions though the sentence by no means is necessarily passed 
immediately after the conviction. In the case of a conviction 
for a second offence there is a further element of the adjudication, 
namely, a finding of a former conviction, which must be founded 
on evidence as much as the conviction for the offence charged.

I can see no ground upon which to hold that the evidence to 
support such a finding can be established differently from the 
evidence required for any other portion of the adjudication. It 
seems quite clear, therefore, that such evidence may not be proved

ALTA.
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to have boon given by certificate or affidavit, but must appear on 
the record and the record containing no evidence of any prior 
conviction, there is nothing to support this conviction as a con
viction for a second offence.

It is necessary then to consider what the consequence may 
be, the conviction for the offence charged being good, but the 
declaration of prior conviction and the penalty being unauthorized.

In Ileg v. Thomas (1875), L.H. 2 C.C.ll. 141, it was held that 
when a person was charged with the felony of uttering counterfeit 
coin after a previous conviction for a like offence, and the jury 
found him guilty of the uttering as alleged, but not guilty of the 
previous conviction he could not be convicted of the uttering as 
charged, but was entitled to be acquitted. It is pointed out by 
Crankshaw that this decision has no application even to offences 
under the Code since it is based on the old distinction between 
felony and misdemeanor.* It would appear from the report that 
while the offence of counterfeiting was a misdemeanor, it became 
a felony when it was a second offence. And Lord Coleridge, C.J., 
in delivering judgment, said:

By Knglish law felony and misdemeanour are different things; and on an 
indictment for one there can he no conviction of the other, except by express 
statutory enactment. At common law, upon an indictment for a felony, there 
may ho a conviction for another and cognate felony ; and so, on an indictment 
for a misdemeanour, a convict ion of a like misdemeanour.

No distinction now exists in Canada between felony and 
misdemeanour and the distinction of course never could apply in 
respect to offences against provincial statutes.

There is no doubt that if the magistrate had not found the 
first offence established the conviction for the offence as charged 
would have been good, but the penalty that could have been 
imposed would have been less and s. 59 provides for the amendment 
of a conviction for a second offence, in case the first conviction is 
subsequently set aside, so as to make it a conviction for a first 
offence. The only question t hen is whether on certiorari I have 
power to amend the record of conviction to make it a valid one 
upon the record of the evidence, and I am of opinion that 
s. 62 of the Liquor Act gives me that power.

Under s. 1124 of the Code where an excessive penalty has been 
imposed authority is given to the Court to exercise all the powers 
given by s. 754 in case of an appeal. S. 764 gives authority to 
the Appeal Court to deal with the conviction on the merits, and
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to confirm, reverse or modify the decision of the justice or make ALTA, 
such order as may seem just and as the justice could have made. 8. C.
In Hex v. Crawford, fi D.L.R. 380, 5 A.L.R. 204, our Court under pEX
the atwve authority reduced an excessive penalty to one auth- 
orized by law. S. 1124, however, not lieing contained in Part XV. Fleet.
is not by our Magistrates Act made applicable, but apparently Harvey,c.J. 
ss. 02 and 03 of the Alberta Liquor Act are intended to give all 
the authority conferred by s. 1124 of the Code and indeed much 
more.

Both sections are somewhat conflicting in some of their terms 
but this much seems absolutely clear that, notwithstanding any 
defect in form or substance, upon an application to quash the 
judge or court shall dispose of the application on the merits 
and may amend as may be necessary. It seems clear that some 
power is intended to be conferred by this and that seems to be 
to enable the judge to make a proper conviction where the merits 
require it. Even if 1 have not power to accept the conclusion of 
the magistrate as to the guilt of the accused, on the evidence,
1 am satisfied as to its correctness, and in accordance with the 
power given. I direct that the conviction be amended by striking 
out the declaration of a second offence and reference to a former 
conviction and by reducing the amount of the fine from 8200 to 
$100, and as thus amended I affirm the conviction. There will 
be no costs of the application.

Re MITCHELL AND FRASER ONT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Middleton, u r-

Ijcnnox and Hose, JJ. October 12, 1917.
Landlord and tenant (§ III E— 115) — Overholding tenant —Mort

gagor—Repossession.
A County Court Judge has no authority under Part III. of the Land

lord and Tenants Act. R.S.O. 1014, c. 155. to make a summary order for 
the issue of a writ of possession against a mortgagor in possession, at the 
instance of one whose only claim to possession is ils one of several mort
gagees.

Appeal by Donald Eraser, called in the proceedings the “ten- Statement, 
ant, ” from an order of a Judge of the County Court of the County 
of Carleton, under Part III. (“Overholding Tenants”) of the 
Landlord and Tenant Act, R.S.O. 1914, ch. 155,* directing the

•Section 75 of the Act provides: "(1) Where a tenant after his lease or 
right of occupation, whether created by writing or by parol, has expired or 
been determined, either by the landlord or by the tenant, by a notice to cpiit or 
notice pursuant to a proviso in any lease or agreement in that behalf, or has 
been determined by any other act whereby a tenancy or right of occu-
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ONT. issue of a writ of possession to put Mitchell, called the “landlord, ”
8.C. in possession of the premises of which Fraser was in possession.
Re

Mitchell

Fraser.

J. E. Jones, for appellant; H. M. Mowat, K.C., for 
respondent.

Meredith, C.J.C.P.:—In this case the respondent has, in
Meredith,
CJ.C.P.

summary proceedings, before a Judge of the County Court, 
under legislation respecting “overholding tenants,” obtained 
an order for a writ of possession of the land in question, 
although the only relationship between him and the appellant 
is that of one of several mortgagees and the mortgagor; and this 
appeal is made against that order, on the ground that that Judge 
had no power to make it, because the case is not one which comes 
within such legislation.

And that that is so it seems to me to be needful to do no more 
than to point to the necessary effect of the decision of the learned

pancy may be determined or put an end to, wrongfully refuses or neglects to 
go out of possession of the land demised to him, or which he has been permitted 
to occupy, his landlord may apply upon affidavit to the Judge of the County 
or District Court of the county or district in which the land lies to make the 
inquiry hereinafter provided for.

“(2) The Judge shall in writing appoint a time and place at which he will 
inquire and determine whether the person complained of was tenant to the 
complainant for a term or i>eriod which has expired or been determined by 
a notice to quit or for default in payment of rent or otherwise, and whether 
the tenant holds the possession against the right of the landlord, and whether 
the tenant, having no right to continue in iHtssession, wrongfully refuses to 
go out of possession............”

Section 76: “The proceedings under this Part shall be intituled in the 
County or District Court of the county or district in which the land lies, 
and shall be styled: ‘In the matter of (giving the name of the party complain
ing), Landlord, against (giving the name of the party complained against), 
Tenant.’ ”

Section 77: “(1) If, at the time and place appointed, the tenant fails to 
appear, the Judge, if it appears t o him that the tenant wrongly holds against the 
right of the landlord, may order a writ of possession, Form 3, directed to the 
sheriff of the county or district in which the land lies, to be issued commanding 
him fort hwith to place the landlord in ixissossion of the land.

“(2) If the tenant appears, the Judge shall, in a summary manner, hear 
the parties and their witnesses, and examine into the matter, and if it appears 
to the Judge that the tenant wrongfully holds against the right of the land
lord, he may order the issue of the writ.”

Section 78: “(1) An appeal shall lie to a Divisional Court from the order 
of the Judge granting or refusing a writ of possession, and the provisions of 
the Countv Courts Act as to appeals shall apply to such an appeal.

“(2) If the Divisional Court is of opinion that the right to possession 
should not lie determined in a proceeding under this Part, the Court may 
discharge the order of the Judge, and the landlord may in that case proceed 
by action for the recovery of possession.”

By the interpretation section of the Act, sec. 2 (6), “ ‘Landlord’ shall mean 
and include lessor, owner, the person giving or {lermitting the occupation 
of the premises in question and his and their heirs and assigns and legal 
representatives, and in Parts 11. and III. shall also include the person entitled 
to the iiossession of the premises.”

By sec. 2 (d): “‘Tenant’ shall mean and include lessee, occupant, sub
tenant, under-tenant, and his or their assigns and legal representatives.”
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Judge to make very plain. If it be right, then the legislation, 
though always labelled “overholding tenants” legislation, really 
has no more to do with the relationship of landlord and tenant 
than it has with any other kind of possession; any one 
can take advantage of its provisions instead of bringing an action 
for the recover}' of land; and it has remained until this day 
to be discovered that such is the law.

“The person entitled to possession of the premises,” in pro
ceedings under the enactment respecting “overholding tenants,” 
must be some one of the character of a “landlord,” and the 
“occupant” must be some one of the character of a “tenant;” the 
word “person” cannot mean—for instance—a person claiming 
possession under a paper title against a person claiming title by 
length of possession; nor can the word “occupant” include the 
latter person. And it may be added that even the form in which 
the statute requires the proceedings to betaken, is: “ In the matter 
of , Landlord, against , Tenant.”

No kind of such relationship exists between the parties to 
these proceedings. That is admitted. The regular, proper, and 
common course of proceeding in a case of mortgagor an 1 mort
gagee is to sue for foreclosure or redemption—see Rules 400 and 
33 (h)—and, if immediate possession be sought, it can lx* had 
in a proper case: sec Forms 4 (a) and (6), and Rules 400, 33, 50, 
57, and 02. The higher Court has full power to deal with such 
cases in all their aspects, which obviously cannot be the case in 
such proceedings its those in question.

The enactment in question was not intended to be a means of 
unfairly depriving any person of trial by jury, or of any of the 
ordinary methods of trial, and the ordinary rights of appeal after 
such a trial. The governing word, even in regard to cases within the 
legislation, is “may” not “shall,” and “‘may’ shall be construed 
as permissive : " Interpretation Act, R.S.O. 1914, ch. l,sec. 29 (s); 
and, so, the powers conferred upon County Court Judges by this 
legislation should l>e exercised in proper cases, but should not lx? 
exercised in a case which for any good reason ought not to be so 
tried, but should be tried in the ordinary way. In this case Other 
mortgagees and persons arc concerned in the disposition of the mort
gaged premises. But, as I have said, this case is clearly, in my 
opinion, not one within such legislation.

ONT.

Re
Mitchell

Phaser.

Meredith,
C.J.CJ*.
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Middleton, J.

And, so, I would allow the appeal and discharge the order 
appealed against.

Middleton, J.:—This order cannot be supported unless Part 
III. of the Act respecting Landlord and Tenant can be so inter
preted as to enable any person wrongfully in possession of land 
to be summarily ejected, at the instance of the owner, as an “over
holding tenant.”

The only foundation for this argument is the definition of 
“landlord” as including “the person giving or permitting the 
occupation of the premises;” ami “the person entitled to the 
possession of the premises;” and of “tenant” as meaning and 
including “occupant.”

These definitions, in substantially the same words, have been 
in the statute from 1808, but it has never been suggested that the 
Act applied to any case in which the parties did not occupy sub
stantially the position of landlord and tenant.

The definition of these terms in wide and somewhat vague 
language was, no doubt, intended to preclude any over-refinement 
by which the usefulness of the Act would be destroyed.

The true meaning of the Act can well lie gathered from sec. 75 
itself. There must be a lease or “right of occupation” which has 
“expired or been determined” by any mode whereby “a tenancy or 
right of occupancy” may be put an end to. Then, if the tenant 
refuses or neglects to go out of possession of the land “demised to 
him, or which he has been permitted to occupy,” summary pro
ceedings may be taken. In order that a case may be brought 
within the Act, there must be either a demise or an agreement 
under which the tenant is “permitted to occupy” the land, and 
this permission must be one which will either determine by the 
expiry of the term for which it was granted or be determined by 
a notice pursuant to a term of the agreement or by some “other 
act whereby a tenancy or right of occupancy may be determined.”

It is enough to say that the right of a mortgagor to remain in 
possession of the mortgaged premises is not, in my view, a “right 
of occupancy ” within this statute. Mortgages sometimes contain 
a clause by which the mortgagor attorns to and becomes tenant 
of the mortgagee. There is no such clause here.

The mortgagor covenants (statutory' covenant No. 7) that on
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default the mortgagee may enter upon the lands. This gives the 
mortgagee a right of entry; and covenant No. 17 gives the mort
gagor a right to remain in possession until default; but all this is 
found in the instrument under which the mortgagee acquires his 
title. The right of occupancy which the Landlord and Tenant 
Act refers to is, in my view, a right given by one who is already 
the owner of the land, under which the tenant obtains possession. 
It is a right which may terminate or lie determined, and the land
lord will then enter under his original title. It is not a contract or 
agreement under which another is to be for the first time let into 
possession.

A purchaser of land who has paid his price has a right of occu
pation, but he cannot obtain specific performance under the Act 
in question.

The appeal should l>e allowed and the motion should l>e dis
missed, both with costs.

Rose, J., agreed with Middleton, J.
Lennox, J., agreed in the result.

A ppeal allowed.

REX ▼. CYR.

Albrrla Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 
Walsh, JJ. Novembr JS, 1917.

1. Justice or the Peace ($ 1—4)—Appointment or woman ah police
MAGISTRATE.

A woman is under no legal disqualification in the Province of Alberta 
from l>eing appointed a Justice of the Peace or Police Magistrate.

2. Summary convictions (§ II—20)—Giving opportunity roR defence—
Cr. Code sec. 71a.

An accused jiereon is not deprived of the oiqiortunity of defence- by 
the magistrate inadvertently assuming that tlic case was closed when 
the evidence for the prosecution was concluded and thereupon an
nouncing the sentence, if before recording the conviction an opportunity 
to proceed with the defence was offered to counsel for the accused and 
he declined.

3. V'agrancy (§ IA—5)—Maintenance solely by prostitution—Cr.
Code sec. SM.

Where a woman’s only visible means of maintaining herself is by 
prostitution, she is liable to summary conviction for vagrancy under Cr. 
Code sec. 238 (a) making it an offence for a |tcrson not having any visible 
means of maintenance to live without employment.

Appeal from a decision of Mr. Justice Scott refusing 
to quash, upon certiorari, a conviction for vagrancy made 
against the defendant by Alice J. Jamieson, a Police Magistrate 
in and for the City of Calgary.

39—38 D.L.R.
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H7. F. IV. Lent, for the Crown.
The judgment of the Court was delivered by
Stuart, J.:—One ground upon which the conviction was 

attacked was thus stated: “that the said Mrs. Alice J. Jamieson 
is not a Police Magistrate and has no capacity for holding the 
appointment of Police Magistrate and is incompetent and in
capable of holding the said appointment.”

Mr. Justice Scott did not find it necessary to decide the point 
thus raised because he was of opinion that inasmuch as Mrs. 
Jamieson had acted de facto as a Police Magistrate the legality of 
her appointment could not be questioned or enquired into upon 
such an application.

It would seem to me to be advisable, however, for this Court 
to decide the point directly raised by the objection particularly 
in view of the fact that convictions are being made quite frequently 
at the present time by two women who have been appointed 
Police Magistrates by the Lieutenant-Governor-in-Council, one 
in Edmonton, and the other, the one now in question, in Calgary.

The general question of the capacity of a woman to hold a 
public office in this Province is therefore squarely presented to the 
Court. There are, as will be seen, some twenty-four Acts, chiefly 
municipal Acts, but one or two of them referring to the Legis
lative Assembly as well, under which by virtue of the special 
provisions of chapter 5 of the statutes of 1910, women have 
the “same rights and privileges” as men. Hut chapter 5 of 
1010, assuming it to affect the question of holding office, does not 
refer to the Act respecting Police Magistrates and Justices of 
the Peace, ch. 13, of 1906, under which Alice J. Jamieson was 
appointed. There is therefore no statute directly declaring that 
a woman is qualified to hold the office of Police Magistrate in 
this Province. The contention made by the defendant is that 
the qualification must depend upon the common law and that 
under this a woman is not qualified to hold any public office.

In a number of the American States this question has come 
up for discussion. Perhaps the most exhaustive review of the 
precedents is to be found in a note to the case of Missouri v. 
Hosteller, 38 Lawyers’ Reports Annotated 208. From this note 
I extract the following interesting facts:
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Lord Campbell in his Lives of the Lord Chancellors felt 
bound to include Queen Eleanor, wife of Henry III. in his list of 
the Lord Chancellors l>eeausc she had held the office of Lord 
Keeper of the Great Seal for a whole year and had performed its 
duties both judicial and ministerial.

Coke upon Littleton, 326 (a) says that Anne, Countess of 
Pembroke, held the office of hereditary sheriff, then a judicial 
as well as ministerial office, and exercised it in person, sitting 
on one occasion at the Assizes with the Justices on the Bench

It appears from 2 Keble 345, and 3 Keble 32, 8V, 92, 106, 
that Lady Broughton was Keeper of the Gate House Prison. 
Proceedings by information for an escape were brought against 
her and her right to hold the office was questioned on other 
grounds but no suggestion of incapacity on account of sex appears 
to have been made.

In Anonymous, 3 Salkeld R. 2, Justices of the Peace had 
appointed a woman to be governess of a workhouse and a motion 
was made to the Court of King's Bench to quash the order ap
pointing her as the office “was not suitable to her sex,” and the 
report says “but per Power and the rest, absente Holt, C.J., it is a 
good appointment and she may be capable of executing the office 
cither by herself or deputy as the Lady Broughton did.”

It also appears that a woman held the office of custodian of a 
castle (5 Comyns’ Digest 189) the office of forrester (4 Coke 
Inst. 311) the hereditary office of Constable of England (3 Dyer 
285) marshal of the Court of King’s Bench (Callis on Sewers, 253) 
and Lord Chamberlain of England (2 Bro. P.C. 146).

In King v. Stubbs, 2 T.R., 395 (in 1788) it was held by the 
Court of King’s Bench that a woman could hold the office of 
overseer of the poor under the Statute of Elizabeth. In delivering 
the judgment of the Court Ashhurst, J., said:

“As to the second objection, we think that the circumstance 
of one of the persons appointed being a woman does not vitiate 
the appointment ; the only qualification required by 43 Eliz. 
is that they shall l>e substantial householders; it has no reference 
to sex. The only question then is whether there be anything 
in the nature of the office that should make a woman incompetent? 
And we think there is not. There are many instances where in 
offices of a higher nature they are held not to be disqualified;

ALTA.
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as in the case of the office of High Chamberlain, High Constable 
and Marshal and that of a common constable which is an office 
of trust and likewise, in a degree, judicial.” And he goes on to 
speak of there being “no absolute incapacity.”

Robert Callis, Esq., a learned lecturer at Gray’s Inn, declared 
in 1022 in his lectures upon the statute respecting sewers that a 
woman could be Commissioner of Sewers in London.

Four modern cases must now be quoted. In Charlton v. 
Lings, L.R. 4 C.P. 374, it was held that women could not vote 
for members of Parliament. The Representation of the People 
Act, 1807, had used the words “every man” in stating the quali
fications and it was held that the provision of a general interpre
tation Act that words importing the masculine gender should be 
deemed to include females unless the contrary was expressly 
provided was not sufficient to justify the Court in interpreting 
the words “every man” as including women. The Court did, 
of course, go further and express the opinion that women were 
legally incapable at common law of voting for members of Parlia
ment, Boyill, C.J., said:

“Mr. Coleridge has very forcibly contended that if women 
were ever entitled to the franchise nothing has occurred to take 
it away. Rut if no legislative enactment has taken it away the 
fact of its not having been asserted or acted upon for many cen
turies raises a strong presumption against its having legally 
existed; and considering that no reported decision or authority 
can be produced in favour of the right, that there are the opinions 
against it to which I have referred, and that there has been so 
long and uninterrupted an usage to the contrary, 1 come to the 
conclusion that there is no such right.”

The other Judges, including VVilles, J., expressed similar 
opinions. The question of usage was undoubtedly considered of 
the utmost importance in determining the law.

In Bercsford-Hope v. Lady Sandhurst, L.R. 23 Q.B.D. 79, 
it was decided that a woman was not qualified to be a mendier of 
a county council under the Local Government Act, 1888. The 
case was decided by Lord Coleridge, C.J., Lord Esher, M.R., and 
Cotton, Lindley, Fry and Lopes, L.JJ.

Every one of them except the Master of the Rolls rested his 
decision upon special words of the statute from which they
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concluded that it w as intended that women should not he qualified. 
Lord Esher alone referred to the common law rule. He said:

“ I take it that by neither the common law' nor the constitution 
of this country from the beginning of the common law until 
nowr can a woman be entitled to exercise any public function. 
Willes, J., stated so in that case {Charlton v. Lings) ami a more 
learned Judge never lived. He took notice of the case of the 
Countess of Pembroke who was hereditary sheriff, which was an 
exceptional case. The cases of overseer and of constable were 
before him, and what I deduce from his judgment is that for such 
somewhat obscure offices as those exercised often in a remote 
part of the country where nobody else could have been found to 
exercise them, women had been admitted into them by way of 
exception.”

Lopes, J., on the other hand, indicated that he would have 
probably arrived at a contrary conclusion had it not been for the 
words of the statute.

In DeSouza v. Cobden, [1801] 1 Q.B. 087, Lord Esher again 
reiterated his view. Referring to the general decision in lines- 
ford-Ilope v. Lady Sandhurst, 23 Q.B.D. 79, he said: “I went 
further and thought that apart from section G3 it appeared from 
the subject matter that women were not intended to be included. 
I think so still. The ground I took was that by the common law 
of i i gland women are not in general deemed capable of exercising 
public functions though there are certain exceptional cases where 
a well recognised custom to the contrary has become established 
as in the case of overseers of the poor.”

Regina v. Harrald, L.R. 7 Q.B. 301, is in some respects a 
remarkable case. It reveals how reluctant the English Courts 
were to extend political rights to women. By 32 and 33 Viet, 
ch. 55, sec.9, it was enacted that “In this Act and the 5 and 0 
Win. 4, ch. 70, and the Acts amending the same, wherever words 
occur which import the masculine gender the same shall include 
females for all purposes connected with and having reference to 
the right to vote in the election of councillors, auditors and 
assessors.” Objection was taken to the election because two 
married women had voted. The objection was allowed. Cock- 
burn, C.J., said: “ This rule must be made absolute. It appears 
to me impossible to say that the vote of one of these married
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women is good and the vote of the other (married after being 
put on the roll) is also most probably bad ... It is quite 
certain that by the common law a married woman’s status was 
so entirely merged in that of her husband that she was incapable 
of exercising almost all public functions. It was thought to be a 
hardship that when women bore their share of the public burthens 
in respect of the occupation of property they should not also 
share the rights to the municipal franchise and be represented; 
and it was thought that spinsters and unmarried women ought to 
be allowed to exercise these rights. The 32 and 33 Viet., eh. 55 
accordingly gave effect to these views and enacted that wherever 
men were entitled to vote, women being in the same situation 
should thereafter be entitled; but this only referred to women pos
sessed of the necessary qualifications in respect of property and the 
payment of rates and 1 cannot believe that it was intended to 
alter the status of married women. It seems quite clear that this 
statute had not married women in its contemplation.” Mellor 
and Hannen, JJ., expressed the same opinion. I doubt if a better 
example of the express words of a statute being whittled down by 
judicial interpretation could be discovered.

This last mentioned case is not referred to in the note to 
Missouri v. Hostctter, 38 L.R.A. 208. The annotator sums up 
the situation in a passage which appears to me to be well worth 
reproduction here, and is as follows:

“It may be said to be the general doctrine now held both 
in England and America that women are ineligible to any important 
office except when made so by enactment. It is usually said that 
this is the common law of the subject. Hut it is somewhat 
startling to find that there is not a decision earlier than the 
present generation against their right. In the alwcnce of any 
adjudication against them, the theory that they are incompetent 
at common law must be based on the fact that they did not actually 
hold office except in rare instances and that these instances were 
usually treated by the Judges and law writers as exceptional. 
But there is quite an array of cases in which they did hold office 
and their right to do so was upheld.

“Aside from the notable fact that in England, as in many 
other countries, women have often occupied the throne and have 
sometimes shewn great capacity as rulers, it appears that at
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least one English Queen has performed judicial duties, and that 
at least one woman holding the office of sheriff performed judicial 
duties in the exercise of that office. Another woman is shewn 
by the reports to have rendered an award as arbitrator at an 
early day, and as her competency does not seem to have been 
questioned there is nothing to shew that this was deemed ex
traordinary. Other offices held by women are described in various 
cases as keeper of prison, keeper of workhouse, governor of 
workhouse, custodian of castle, overseer of the poor, sexton of the 
parish, forrester, commissioner of sewers, Constable of England, 
Marshal of England, Great ( hamberlain of England, and marshal 
of the Court of King’s Bench.

“The simplest statement of the common-law situation is 
that while women did not generally hold office, and the question 
of their competency was not well settled, they did in fact hold 
various offices, some of which were of great importance; that 
some, but not all, of these were hereditary and the duties thereof 
were often perfonned by deputy; and that in every instance in 
which a woman’s right to any office was questioned prior to the 
present generation she was held to be competent, although the 
Court often took occasion to say that women were not com
petent to hold all offices.

“In addition to the fact that some of the offices they held 
were hereditary, and that they sometimes exercised their functions 
by deputy, it is doubtless true that some of the offices were 
somewhat obscure, and were exercised, in the words of Lord 
Esher, ‘in a remote part of the country where nobody else could 
have been found who could exercise them.’ In view of all these 
facts the conclusion as to the common law of the subject is that 
women did not generally hold office, but that they did do so in 
quite a variety of instances, and that in every contest of a wo
man’s right to any particular office her right was sustained. 
The authorities on the subject which are directly against women 
arc all very recent, although the recent authorities are by no means 
unanimous against them, and there is a marked tendency in 
modern statutes to enlarge the rights of women in this respect.”

It seems quite evident that there is much to support these 
statements and much to throw doubt still upon the point whether 
there is any general rule of the English common law that women
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are incapable of holding an important public office. The case of 
King v. Stubbs, 2 T.R. 395, supra, decided in 1788, seems indeed 
to be actually the last case dealing upon general common law 
principles with the question of a woman holding an office. Not 
until 1868 in Chorlton v. Lings, L.R. 4 C.P. 374, did anything of 
the kind, apparently, come up again and then it was a question 
solely of the Parliamentary franchise. That case was decided 
as much upon the interpretation of the statute in question as 
upon common law, though it is of course true that the Court 
distinctly held that there was a disqualification at common law. 
The reasoning of VVilles, J., above quoted, seems rather illogical. 
The actual holding of important offices by women was treated by 
him as “exceptional.” All that means is surely that it was 
unusual but not absolutely illegal owing to entire legal incapacity. 
Since that case we have only Beresford-Hope v. Lady Sandhurst, 
ubi supra, decided by all the Judges except Lord Esher upon the 
words of the statute, DeSouza v. Cobden, and Reg. v. Harr aid, 
ubi supra, both also decided upon the words of the statute with, 
in the former case, a mere reiteration by Lord Esher of his former 
general opinion.

There seems therefore to be the very best of reason for doubting 
whether there docs exist any decision laying it down as an absolute 
general rule that under the English common law a woman was 
disqualified from holding any public office. The Parliamentary 
franchise alone was in question in Chorlton v. Lings and so far as 
the common law goes, aside from statute, no case can be found 
which directly decides that a woman is disqualified from holding 
public office.

After the extension of the franchise by the Reform Act of 
1832 and the further extension in 1867 when Disraeli “dished the 
Whigs” it was but natural that grave opposition should appear 
against a claim to the franchise by women, involving as it would 
an actual doubling of the extension. And obviously a different 
principle might well apply to the question of the franchise, which 
could be claimed as a right by all persons coming within the proper 
class without any power, in the executive, of discrimination or 
selection, from that applicable not to the right, because no right 
could be claimed, but to the legal qualification to be appointed to a 
public office when the Crown and its responsible advisers can
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always exercise judgment and discretion in regard to the particular 
qualification of the individual. In so far as this latter matter 
is concerned, and it is the whole question involved here, the 
opinions expressed in Charlton v. Lings were entirely obiter and 
quite unnecessary so far as the real point involved, i.e., the 
electoral franchise, was concerned.

In my opinion therefore it can he said with absolute truth 
that there is no actual decision to Ik* found later than King v. 
Stubbs upon the general question of the common law capacity of 
women to hold public office. There is no decision at any time 
declaring tfieir incapacity. Even the dicta so declaring are by 
Courts whose decisions are not binding upon us. Those dicta, 

which undoubtedly rest upon practice and usage, were merely made 
possible by the omission of the Crown through a number of eon- 
turics to appoint women to public office, no doubt because the 
advisers of the Crown thought them unsuitable. This is very 
far from establishing a legal incapacity if the advisers of the 
Crown here and now happen to entertain a different view as to 
their suitability.

With respect to the particular office now in question, that 
of Justice of the Peace, there are authorities of sufficient weight 
to be quoted in Encyclopaedia of the Laws of England (vol. 14, 
p. 824) which shew that women had as late as Henry VI. and 
Queen Mary actually been put in the commission of the peace in 
several instances.

In view of the direct expression of opinion in King v. Stubbs, 
in view of the absence of any decision directly declaring their 
incapacity, and in view of the well established facts that women 
had on many occasions held high and important public offices in 
England, some of a judicial character, in many cases without 
question, and, where the capacity was questioned with a decision 
favourable to the existence of the capacity, 1 feel disposed with 
great respect to the names of Willcs, J., and Lord Esher to say 
that in my opinion women were not legally disqualified by tin- 
common law of England in 1870, being the date as of which it 
was introduced here, from holding public office in the government 
of the country.

And in any case even if Willes, J., and Lord Esher were 
correct in their view we have still to remember that it is only

Al.TA.

8. C. 

Rex 

Cyr.



blO Dominion Law Rkvokts. [38 D.L.R.

ALTA.

sTc!
Hex

so much of tlit* common law of England as it stood in July, 1870, 
as is applicable to this Province that was introduced. In effect, 
therefore, what we are asked to say is that, because the advisers 
of the Crown in England up to 1870 apparently had thought 
for many years that a woman ought not to be appointed a Justice 
of the Peace, even if she possessed the necessary property quali
fication, which would be rather seldom, therefore the Crown and 
its advisers here, even if they are, for reasons which no doubt 
seem good to them, of opinion that a particular woman is a 
suitable and proper person to be appointed a Justice of the Peace, 
are nevertheless doing an illegal thing in appointing her.

In my opinion in a matter of this kind the Courts of this 
Province are not in every case to Ik.* held strictly Ixnind by the 
decisions of English Courts as to the state of the common law of 
England in 1870. We are at liberty to take cognizance of the 
different conditions here, not merely physical conditions, but 
the general conditions of our public affairs and the general attitude 
of the community in regard to the particular matter in question. 
This Court adopted this view in the case of Makowecki v. Yacht- 
tnyct 34 D.L.R. 130, in regard to the common law as to water
courses and although in that case I was disposed to adopt a differ
ent view I now think the general principle upon this point followed 
there was a sound one. Mr. Justice Heck has referred me to an 
opinion expressed in Dayward v. Carlson, cited in 30 Am. and 
Eng. Ann. Cases 1223, by the Supreme Court of the State; of 
Washington. The Court said :

“The common law grew with society not ahead of it; as 
society became more complex and new demands were made 
upon the law by reason of new circumstances the Courts originally 
in England out of the storehouse of reason and good sense declared 
the ‘common law.’ Hut since Courts have had an existence in 
America they have never hesitated to take upon themselves the 
responsibility of saying what is the common law, notwithstanding 
current English decisions, especially upon questions involving new 
conditions.”

And it has also been decided in many American States that in 
order to Ik* binding on American Courts as evidence of what the 
common law is the English decisions rendered prior to the Revo
lution must Ik? clear and unequivocal. S<h* 30 Am. and Eng.
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Ann. Cas. 1223. Certainly upon the point involved here the 
English decisions an1 neither clear nor unequivocal.

Now at a very early stage1 in the history of our law in the 
Territoritcs it was recognized that women should he put in a new 
position. The disabilities of married women as to owning real 
property were removed as early as 1877; in fact, as soon as legis
lation could be directed to the matter. In all the early ordin
ances, also, there is evidence that it was considered necessary 
if women were not to vote or hold public office that it should be 
so expressly stated. See the following ordinances, No. 2 of 
1883, sec. 7, No. 4 of 1884, secs. 11, 18, It), and the Proclamation 
of Governor Laird, in regard to elections to the North West 
Council of 5th Feb., 1881. Particular care was used to insert the 
word “male” in all clauses laying down the qualifications of 
voters and the qualifications for public electors offices, thus 
indicating the view that otherwise there would be a possibility 
of women being qualified.

It is common knowledge that at a very early stage in our his
tory women were admitted as members of the Law Society al
though none were actually called to tin* Bar because they did not 
proceed with the examinations, and to the practise of medicine, 
as members of the College of Physicians and Surgeons. Then 
when we have our statute of 191 (> above referred to wiping out the 
expressly enacted disqualification of women in regard to the fran
chise under twenty-four statutes und ordinances I think we.may 
take this as indicative, not of any intention that they should be 
disqualified in regard to offices not mentioned in those statutes, 
but of the general sense of the community upon the subject of 
women's political status and of an intention merely to annul 
disqualifications already expressly enacted in particular cases.

I therefore think that, applying the general principle upon 
which the common law rests, namely,that of reason and good sense 
as applied to new conditions, this Court’ought to declare that 
in this Province, and at this time in our presently existing con
ditions, there is at common laxv no legal disqualification for holding 
public office in the government of the country arising from any 
distinction of sex. And in doing this I am strongly of opinion 
that we are returning to the more liberal and enlightened view of 
the middle ages in England anti passing over the narrower and

ALTA.

8. C.

It EX

Cyr.



|38 D.L.R.612 Dominion Law Rkporth.

ALTA.

8. C.
Rex

Cyr.

more hardened view which possibly by the middle of the nine
teenth century had gained the ascendence in England.

1 think therefore that Mrs. Jamieson is not disqualified from 
holding the office of Police Magistrate and that it ia unnecessary 
to consider the point of dr facto occupancy of the off ice upon which 
Mr. Justice Scott rested his decision.

A second ground taken against the validity of the conviction 
was that the accused being a woman did not come within the 
meaning of sec. 238, subsection (a), of the Code under which she 
was accused and convicted. In my opinion the reasons given 
by Mr. Justice Scott were a quite sufficient answer to this objection 
and that nothing further need be added to what he said.

A third objection was that the accused was not permitted 
before conviction to make any defence. After the last witness 
for the prosecution had given his evidence the notes of the evi
dence shew that what then happened was as follows:—

“The Court: Lizzie Cyr, I sentence you to six months at 
hard labour at Macleod.

“Mr. Cameron (counsel for accused): I would ask the stenog
rapher to note that she was not called upon for a defence at all.

“The Court: You defended her. We can bring her back and 
take the defence if you wish. We will take her own defence if 
you will bring her back.

“Mr. Cameron: She is now convicted and we cannot put in 
any evidence now.”

From this it would appear that counsel for the accused was 
more anxious to take advantage of a mistake of the magistrate to 
secure a ground of attacking the conviction than of the op
portunity plainly offered to the accused to produce a defence on 
the merits. However, if one wishes to be technical one might 
quite obviously go so far as to say that the words of the magistrate 
did not convict the accused but were an imposition of punish
ment before a conviction had been made at all. But it is quite 
apparent that the magistrate simply overlooked for the moment 
the right of the accused to adduce evidence in defence—an error 
which perhaps it was the duty of any barrister in Court in his 
capacity as assistant to the Court to point out ami so have cor
rected. The error was corrected at once. No doubt the magis
trate had made up her mind upon the evidence adduced and as-

t
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sumed from the circumstances that no defence on the merits was 
intended—an assumption which appears to have really been 
correct. The accused was not deprived of the opportunity of 
defence and this objection fails.

It was further objected that there was no evidence to support 
the conviction. The main argument in support of this con
tention was that the woman had been supporting herself by 
prostitution and that prostitution should be considered a visible 
means of maintenance within the meaning of the section. Of 
course, this contention is utterly untenable. The words “visible 
means of maintenance ” refer in my opinion to a source of liveli
hood which is not only lawful, in the sense of not being forbidden 
by law, but also honest and reputable, that is, such as is generally 
recognized as not subject to condemnation by the ordinary moral 
standards of the community. It may be true that a woman is 
not infringing the Criminal Code merely by being a prostitute as 
distinct from keeping a house of prostitution but it is impossible 
to suppose that the Legislature intended to cover,by the expression 
used, so immoral a method of securing a maintenance. The 
woman admitted that she had no money, no employment at all 
and in effect said that she had no means of maintaining herself 
except prostitution. There was in my opinion quite sufficient 
evidence to justify the magistrate in her conclusion that the 
accused came w ithin the words of the statute. See Rex v. Munroe, 
19 Can. Cr. Cas. 86, 25 O.L.R. 223.

The appeal should therefore be dismissed with costs.
Appeal dismissed.

RUEL v. THE KING.
Exchequer Courl of Canada, Audetle, J. January 24, 1917. 

Expropriation (§ III C—140)—Easement—Damages—Prospective pro-

One who line acquired the easement. of laying pijK-s for an aqueduct and 
sowers upon certain lands, part of which are afterwards expropriated 
by the Crown has no estate or interest in the lands taken. All he is 
entitled to is value of the piece of aqueduct expropriated and the value of 
the easement U|K>n the same.

Petition of right seeking compensation for an easement of an 
aquedect and sewerage system upon certain lands taken for the 
construction of a dry dock.
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Aitdette, J.:—The suppliant, by his amended petition of 
right, seeks to recover the sum of $25,000 as alleged damages, 
resulting from certain expropriations by the Crown in connection 
with the new dry dock at Levia, P.Q. This amount is made up 
of the value of a system of aqueduct and sewerage, which he reck
ons at the sum of $5,000, together with the further sum of $20,000, 
arising out of the construction of the dry dock, which it is alleged 
decreases, for the future, the benefits he would have derived from 
private buildings he had a right to expect would lie erected on the 
site of the dry dock.

As a prelude, before coming to the actual facts of the case, it is 
well to state one must guard against a number of the allegations 
in the petition of right which do not, by any means, disclose the 
true facts of the case. This improper behaviour of deliberately 
drawing misleading and reckless pleadings with respect to ques
tions of fact cannot l>e condoned, or cannot l>e met with too severe 
condemnation at the hands of the courts, with the object that such 
condemnation might tend much towards maintaining the high 
ethics and good traditions of the Bar. The court has a right to 
expect utmost good faith in its relations with the Bar.

Par. 3 of the petition of right, for instance, alleges, on the one 
hand, that since 1914 the system of aqueduct ceased to be operated, 
and yet the suppliant’s son who manages this system of aqueducts 
produces, on the other hand, among other evidence, statements 
filed, shewing the revenues derived from the aqueduct from the 
Davis firm alone from 1914 to November, 1916, ^mounting to 
$1,921.72, and this is liesides the other general revenues of the 
aqueduct.

Par. 5 alleges there were 10 dwellings on the part taken by the 
Crown, while the evidence discloses only 5; and par. 9 alleges that 
the government has expropriated all the lands (terrains) where 
the system of aqueduct and sewerage are. Now these are not the 
facts of the case, and to the suppliant they were better known than 
to anyone else.

Indeed, the case freed from all these erroneous allegations 
resolves itself in the simple fact that prior to the expropriation, 
by the* Crown, the suppliant had acquired upon lots Nos. 5 and 
6, for the sum of $30 the easement of laying the pipes of a system 
of aqueduct and sewerage, as the whole more clearly appears by
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reference to exhibits filed herein. Subsequent to the expropria
tion, whereby a certain portion only of these lots w as expropriated, 
the government, in the course of the works of excavation for the 
purpose of the dry dock, tore up and took away a small portion of 
the pipes of this aqueduct, destroying the cesspools, and sewerage 
thereto in connection with the 5 buildings in question between 
points “A” and “F” hereinafter mentioned. To properly 
understand the matter, reference should be had to plan filed. 
From the letter “A” to the letter “F” on the plan, a distance of 
about 1,170 ft., the Crow n took away this aqueduct and destroyed 
tin; cesspools above mentioned, and for such damages and the 
value of the easement in question, the suppliant should be com
pensated. The suppliant, it will be noticed, is not the owner of 
the land taken, the only interest he has therein is what was con
ferred by the deeds giving said easements or servitude.

The aqueduct also crossed the respondent’s land from point 
‘C” to “D,” where the suppliant has, under his title, the right by 
asement to lay his pipes. At the trial the Crown filed an under

taking whereby the suppliant is given the same right upon these 
lands between "C" and “D” as he formerly had.

A deal of conflicting evidence has been offered with respect to 
the coiiqxmsation which should lx* awarded the suppliant in 
respect of the damage to his aqueduct between points “A" and 
“F. ” The Crown in that respect has adduced the evidence of its 
engineer in charge of the works of the dock who has seen the pipes, 
and he values the whole matter at the sum of $423.90, as set out 
also in the respondent’s plea. On behalf of the suppliant a deal of 
so-called expert evidence is given by men who were not there 
at the time of the building or the tearing up of the aqueduct; 
but who prepared their statement upon the information supplied 
by the manager of the aqueduct, the suppliant's son. The latter 
has no data of the original cost, no evidence of the original cost 
has been offered, but estimates prepared in the most optimistic 
manner.

The easement upon the whole area of these lots has cost the 
suppliant $30. Arriving at the comix-nsation with respect to the 
damages between said points “A" and “F,” which the Crown's 
evidence establishes at $423.90, if the suppliant were allowed the 
double of that, say $847.80, he wrould be more than generously
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compensated, especially in view of the value of the whole system. 
Then allowing the sum of $60 for the easement on points between 
“A” and “F,” an easement upon the whole area of such lots 
costing the suppliant only $130, as set forth in the deed filed herein, 
he would also be amply compensated.

Coming now to the claim of $20,000 which is alleged as repre
senting the decrease in the future of the benefits the suppliant 
alleges he would have derived from private buildings he had a 
right to expect would lie erected on the site of the dry-dock, it 
must be readily and obviously found he has no right to such 
claim.

Indeed, when the suppliant purchased the easement enabling 
him to construct the system of aqueduct and sewerage, there was 
no contract with the owner who granted him the easement that 
the latter would stipulate with his lessees or grantees of the land 
in question that they would take water from the aqueduct, and 
in the absence of such contract or covenant running with the land, 
the claim to such a right is at large—in fact, there is no right. He 
could not, moreover, recover for loss of profits under the circum
stances, the damages being too remote.

The lands in question could have been sold to any one instead 
of being expropriated, and the purchaser would always have the 
right to use that land in a perfectly untrammelled manner with 
unfettered control subject to the easement only. He could re
fuse to take water from the suppliant, or take it from whomsoever 
he cared. He could use the land for manufacturing purposes, 
pump his water from the River St. Lawrence or use no water. 
The matter, indeed, is too clear and too obvious to say any more 
in that respect.

The suppliant had no estate or interest in the lands in ques
tion, save the easement to lay the pipes of his aqueduct and 
sewerage; and he cannot be compensated for more than that 
easement and the damages arising out of the same, in the manner 
above mentioned.

The Crown by its undertaking tiled at trial has granted the 
easement to lay pipes between the points “C” and “D” and has 
offered the suppliant the sum of $1,200 in satisfaction of his claim. 
The same has not been accepted, and this offer of $1,200 must 
have been previously made, since it is alleged in par. 14 of the
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petition of right, but would not appear to cover the continuation 
of the easement mentioned in the undertaking. By the time the 
undertaking was so filed, the evidence was practically all adduced; 
but there is in this case a deal of unnecessary evidence adduced 
b> the suppliant in respect of his claim for the value of the whole 
of his system of aqueduct and sewerage and for his prospective 
damages, upon which he fails and which would entitle the Crown 
to its costs. However, taking into consideration that this is a 
matter of expropriation where the easement is taken away com
pulsorily by the Crown, there shall be no costs to either party.

There will be judgment as follows : 1. The easement on the land 
in question herein from points “A" to "F" on plan exhibit “A,” 
filed herein, is declared vested in the Crown from the date of the 
expropriation. 2. The suppliant is entitled to the easement con
ferred in his favour between points MC” and “D," on said plan 
“A,” as set forth in the said undertaking. 3. The suppliant is 
further entitled, upon giving to the Crown a full discharge of all 
his interest in the land between points “A” and “F,” to recover 
from the respondent the said sum of $1,200 without interest and 
without costs. Judgment accordingly.
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REX v. MORIN.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and 

Walsh, JJ. October 23, 1917.

Certiorari (6 II—24)—Onus of proof shifted by statute—Weight
OF EVIDENCE—MATTERS OF CONFESSION AND AVOIDANCE.

The court hearing a certiorari motion may quash a summary convic
tion which a magistrate has entered arbitrarily in reliance upon the 
shifting of the onus of proof by statute upon the defendant without riving 
judicial consideration to the question of the credibility to the defendant’s 
evidence contra, but if the statutory onus is that the accused shall prove 
that he did not keep liquor for sale when a quantity of liquor was found 
in his possession the magistrate may take into consideration the circum
stances under which it was found and under which it was obtained in 
deciding that he will not accept the defendant's denial on oath that it 
was kept for purpose of sale.

[Rex v. Covert, 28 Can. Cr. Com. 25, 34 D.L.R. 662, 10 À.L.R. 349, 
commented upon.)

ALTA.

sTc

Appeal from the judgment of Ives, J., dismissing a motion to Statement, 
quash a summary conviction.

H. A. Mackie, for appellant; W. G. Harrison, for the Crown.
Harvey, C.J.:—This is an appeal from the judgment of Mr. Hary*yL J 

Justice Ives dismissing an application to quash a conviction for 
“unlawfully keeping liquor for sale contrary to the Liquor Act.”

40-38'b.L.R.
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No reasons were given fui the judgment and the only ground 
argued before us is that the magistrate should have accepted the 
evidence for the defence as satisfying the onus cast on the accused 
by the statute.

It was proved that a quantity of liquor was found on the prem
ises and in the possession of accused and section 54 of the Liquor 
Act provides that when that is shewn the accused “shall be 
obliged to prove that he did not commit the offence with which 
he is charged," in other words, in this case that he did not have the 
liquor there for sale.

The magistrate gave no reasons for his decision and it must 
therefore be presumed that he did not consider that the evidence 
for the defence proved the innocence of the accused.

Counsel for the appellant contends that inasmuch as the appel
lant swore definitely that he was innocent and called witnesses to 
corroborate his testimony as far as they could, the magistrate 
should have accepted that evidence as sufficient to prove that he 
was innocent and he relies upon the decision of the Appellate 
Division in Iiex v. Covert, 28 Can. Cr. Cas. 25, 34 D.L.R. 662, 
10 A.L.R. 349, as justifying his contention. In that case the 
charge was one of unlawfully having or k<-eping liquor contrary 
to section 24. That section provides that no one shall have 
or keep liquor in any place other than his private dwelling 
house. The place was fitted up as a place to sell soft drinks 
and section 48 provides that such a place shall l>e deemed to be a 
place in which liquors arc kept or had for sale in contravention of 
the Act unless the contrary is proved.

The view of the majority of the Court from the reasons given 
by Beck, J., appears to be that in that case on the evidence they 
were able to infer that the magistrate did not reject the evidence 
for the defence because he disbelieved it by reason of any fact 
which gave him any advantage from seeing and hearing the 
witnesses and that as there was otherwise no reason for doubting 
that evidence the magistrate must have acted arbitrarily and not 
judicially and the conviction must therefore be set aside.

It may be that at some time the decision of that case may 
require re-consideration by a Court properly constituted for that 
purpose, but in the meantime I think it should be accepted by 
the Court, constituted ns this is, but it must Ire ap|>arent that 
if this Court is not to usury) the functions of a Court pf Appeal,
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which it is not in certiorari proceedings, the principle must be 
very strictly limited and the cases to which it may lie applied 
must be of very rare occurrence.

Beck, J., points out grounds which he considers should exist 
before evidence of witnesses should be rejected and he says that 
“to permit a trial Judge to refuse to accept evidence given under 
all these conditions would be to jicrmit him to determine the 
dispute arbitrarily.” It seems clear that all tliat is involved 
in this is tliat a trial Judge should accept as trustworthy the 
evidence tendered liefore him unless there is some reason for 
his not believing it. Nothing occurs to me at the moment that is 
not specified by Beck, J., with regard to the ordinary witness, 
but with regard to the evidence of the party charged with the 
offence any trial Judge must always keep in mind the interest the 
accused person has in excusing himself, which British principles 
of jurisprudence have always considered to cast so much doubt 
upon the value of his testimony that until very recent years it 
was rejected entirely.

The advantage the trial Judge has over any tribunal which 
can have only the written record of the evidence is so great that 
the rule has lieen laid down and acted on time and again by this 
Court in civil cases in which the Court is rightly a Court of Apfieal, 
with all the flowers appertaining thereto, that his decision when 
it rests on the value of the oral testimony should only in rare 
cases lie questioned.

The evidence in this case for the prosecution is not merely 
the finding of the liquor in the fsissession of the accused, which 
in itself by statute throws the burden on him, not of raising 
a doubt of his guilt in the magistrate's mind, but of “proving that 
he did not commit the offence.”

The circumstances under which it was found and under 
which it was obtained are disclosed. Accused stated explicitly 
that he ordered the liquor the day liefore he received it from 
Saskatoon, having obtained a money order on that day. It is 
true that when his counsel, appreciating the speed with which 
it was obtained and knowing tliat a money order could not be 
sent to Saskatoon in one day and a shipment of liquor arrive 
back in fulfilment of the order in the ordinary course on the next 
day, suggested tliat it was ficrhaps ordered a day earlier, the 
accused acquiesced. The police apparently learned of the arrival



620 Dominion Law Reports. [38 D.LJL

ALTA.
8. C.
Rex

v.
Morin.

Hsrwy.CJ.

§5E:i:

of the liquor and were at accused's place shortly after it arrived 
when they found accused and two other men and a woman all 
intoxicated, a case of rye whiskey with eleven full quart Ixjttles 
and one partly full which latter the woman took into another 
room on the arrival of the police and appeared to be trying to 
conceal. It also appeared in the cross-examination by accused’s 
counsel that the police had gone to search accused’s premises by 
reason of complaints brought to them.

It is apparent that this is much more than the presumption 
of guilt which the statute raises from the bare fact of the liquor 
being found in accused’s possession and the principle of Rex v. 
Covert, tupra, which considers the evidence for the defence merely 
for the purpose of deciding whether it rebuts the statutory pre
sumption of guilt docs not apply.

There being this evidence not only of what the statute declares 
to be primd fade proof but also of circumstances of a suspicious 
character pointing to the guilt of the accused, I know of no prin
ciple upon which a Court on certiorari proceedings would be 
justified in quashing the conviction and I do not therefore refer 
to the evidence for the defence further than to say that if I were 
considering it with the evidence for the prosecution even as an 
appeal Judge I would not see any reason to question the correct
ness of the magistrate’s conclusion.

I would therefore dismiss the appeal with costs.
Stuart and Walsh, JJ., concurred.
Beck, J. (dissenting):—Detectives entered the dwelling house 

of the defendant under a search-warrant issued under the Liquor 
Act. The warrant is dated the 3rd May, 1917. They made the 
search on that day. One of them said : “I received information 
that that case (of liquor) went in there (into the accused’s house) 
on the 3rd (May) and I got the search-warrant out." They 
found in the house the defendant, two other men and a woman. 
They also found a case of liquor opened containing eleven bottles 
and there was one bottle evidently taken from the case which was 
partly empty and from which these people had evidently been 
drinking. The woman had this bottle in her hand and she took 
it into the bedroom. All the people were intoxicated.

There was no other liquor found on the premises, though a 
careful search was made; there were however a quantity of empty
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bottles. There was no attempt made to conceal the case which
was lying exposed though it is said the woman crouched apparently 8. C.

s
r

with the view of concealing the partly used bottle under the bed. Rex
The defendant on being asked said the liquor was his. "■

i

A detective said there were “complaints about this house 
before." That in my opinion was not evidence of anything
material.

A detective proved that the defendant had on a previous 
occasion been convicted of having liquor unlawfully in his pos
session, he having been found on the street with a bottle of whiskey 
on his person.

This was practically all the material evidence for the prosecu
tion to establish the charge of unlawfully keeping intoxicating 
liquor for sale.

It seems to me that it would be impossible to contend that it 
is sufficient to sustain the conviction apart from the statutory 
presumption raised by section 54 of the Liquor Act (c. 4 of 1916).

The decision of this Court in Rex v. Covert, 28 Can. Cr. Cas. 25, 
34 D.L.R. 662, 10 A.L.U. 349, therefore applies.

The defendant said that he had lived in the same house for 
eight years ; that his wife died five years ago, after which his niece 
kept house for him for four years; that afterwards another woman 
kept house for him; that he has been a livery-stable keeper; it 
did not appear what occupation he had at the time of the alleged 
offence; that he had been for years in the habit of drinking in
toxicants and of keeping it in his house; that he had never sold 
any; that the three people who were found in the house were 
friends; he says “there are a few (empty bottles) there; and some 
of them have been there for two years ; and if you want to look in 
the yard you will find some more."

Miss Dumont, who was the woman who kept house for the 
defendant after his niece ceased to do so and was not the woman 
found in the house by the detectives, says the defendant always 
had liquor in his house and frequently had friends in ; but that she 
never saw any sale of liquor.

One Lavoie says that he has known the defendant for eighteen 
years; that he is a drinking man more or less; that he has been 
in his house since the Liquor Act was passed and had a drink 
there as a friend—did not buy it. Henry Hetu gives evidence to 
the same effect.
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Philip Mercier says in substance the same thing. It was sought 
to discredit him by shewing that he had been convicted of an 
offence under the Liquor Act. This was true and he admitted it 
but in my opinion this evidence did not touch his credibility 
unfavourably. Neither in my opinion does the fact of the de
fendant’s previous conviction affect his credit adversely but rather 
confirms his evidence that he was in the habit of keeping liquor 
for himself and his friends.

Applying the principles laid down in Rex. v. Covert, I think the 
defendant has, to quote the words of sec. 54, “proved that he 
did not commit the offence with which he is charged” and that 
this Court cannot refuse to so hold.

I would quash the conviction.
Appeal dismissed, Beck, J., dissenting.

FONTAINE v. THE KING.

Eicluquer Court of Canada, Audette, J. March 5, 1917.

Railways (§ II B—15)—Expropriation—Farm crossing—Contract— 
Servitude—Value.

An owner entitled, under indenture with the Crown, to a crossing 
from one part of his fann to another, the land expropriated from 
him having been converted into a railway yard, and it being impossible 
to give the crossing contracted for, is entitled to the value thereof 
upon releasing and discharging the Crown from the obligation of 
constructing the same.

Petition of right to recover damages for the deprivation 
of a crossing over a railway.

V. De Billy, for suppliant; E. BeUeau, K.C., and M. Dupré, 
for Crown.

Audette, J.:—The suppliant is the owner of a certain piece 
of land which at the time of his purchase, May 16, 1899, formed 
part of lot 254 of the parish of St. Jean Chrysostome, in the 
County of Levis, P.Q., less a certain portion thereof which had 
previously been sold for the right of way of the Intercolonial 
Railway.

His residence and barn are situate on the northern side of the 
King’s highway, at about 150 ft. from the same. The piece of 
land to the south thereof, that is tietween the highway and the 
Drummond County Railway (what the suppliant called in his 
evidence the Grand Trunk), has been subdivided in building lots 
and has been all sold, and between the Grand Trunk and the
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Intercolonial Railway to the south, the land has also l>een sub
divided and partly sold with the exception of 18 to 20 lots remain
ing unsold. At the southern end of this piece of land, as will more 
clearly appear on the plan filed, there is a certain piece of land 
between the yellow lines which never belonged to the suppliant, 
such piece having been excepted from his deed of purchase as having 
been at that time sold for railway purposes. However, when he 
purchased there was a farm crossing over that piece of land appear
ing between the yellow lines.

On January 19,1903, the suppliant sold to the Crown that piece 
of land to the south of this land between the yellow lines, as more 
fully descril>ed in the deed of sale filed. That piece of land so sold 
extended south from the yellow line to the white line on tin- plan, 
to the south of which the suppliant still owns 40 to 45 acres, out 
of which almost half is now under cultivation and the balance 
is wooded.

In this indenture of January 19, 1903, there is a reservation 
which reads as follows:—

The vendor expressly reserves for himse lf urn! assigns the right to it crossing 
or it right of passage on foot ami with vehicles uhin il shall In needed through 
the lot of land pn-sently sold to communicate through the railway track from 
one side of the railway line to the other, from one side of his property to the 
other part thereof for all the ends and pur|tones of his land, as the whole is 
provided by s. 191 of the Railway Act of Canada, 1KSX.

For 2 years following this sale to the Crown the suppliant 
made use of the crossing which already existed between the yellow 
lines, thus connecting the piece so sold to the northern part of his 
property. However, since that time the crossing has disappeared 
and is not in existence, and the railway authorities having turned 
the piece of land so expropriated from the suppliant into a railway 
yard, with about 18 tracks, upon which a numlier of loaded and 
empty cars are allowed to remain for long periods, with the result 
that the old crossing has disap]>carcd and would be absolutely 
blocked, and the Crown is unable to give the suppliant a level 
practical crossing. A viaduct would l>e financially prohibitive. 
Sec art. 559, C.C. Que., which reads as follows: A servitude ceases 
when the things subject thereto are in such a condition that it 
can no longer lx* exercised.

Under these circumstances, the suppliant, brought his petition 
of right to recover the sum of $1,500. The amount of $5(X) as 
representing alleged damages suffered in the past by the depriva-
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lion of a crossing, and the amount of $1,000 as representing the 
decrease in the value of his property for the entire deprivation of 
such crossing, stating further that upon the payment of the sum 
of $1,000 the suppliant will abandon his right to the crossing.

To get from his house to these 40 or 45 acres to the south, the 
suppliant has to travel about one mile or three-quarters of a mile 
more than he would otherwise do if he had the crossing in question. 
Nearly half of that land to the south is under cultivation and the 
carting and drawing in respect of the working of the same has been 
given in the evidence, and it included the yearly drawing of about 
50 loads of round lioulders picked up from that part under cultiva
tion, thereby establishing, beyond controversy, that the land is 
not at least of the very best quality.

It is unnecessary in the present case to give any consideration 
to the statutory rights of a crossing or as to whether or not the 
several areas forming the present property arc disjoined or held 
in unity, under the decision of Holditch v. Canadian Northern 
R. Co., (1916) 1 A.C. 530, 27 D.L.R. 14.

The case rests upon the contract and the rights of the parties 
must be found and determined within the provisions of the contract 
which is filed.

Vnder that contract the suppliant is entitled to the crossing 
when needed, “to communicate through the railway track from 
one aide of the railway line to the other, from one side of his prop
erty to the other part thereof for all the ends and purposes of his 
land." He exercised his contractual right and declared his “ need ” 
liefore applying for his petition of right. His right to such a cross
ing is manifest and obvious. The Crown is unable to give it to 
him, and does not intend to do so in view of its practical impossi
bility, as 1 may say, and that should l>e the end of that branch of 
the case. What is then the fair compensation for the deprivation 
of such a crossing, for the past, present and future, taking all the 
circumstances of the case into consideration, and assessing the 
damages once for all? The value of the crossing is to lie assessed 
as of the date of the deed of sale, and interest upon that amount 
in lieu of damages for the past should lie allowed as representing 
the loss for the deprivation of the same in the past.

Taking the alsive circumstances into consideration, I hereby 
assess the value of the said crossing, of the damages resulting from
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the deprivation of the same, once for all, at the sum of $500, with 
interest thereon from January 19, 1905. The interest is allowed 
from the date at which the suppliant had no crossing, as mentioned 
in the evidence.

Therefore, there will l>e judgment declaring that the suppliant 
is entitled to recover in lieu of the crossing, as above mentioned, 
the said sum of $500 with interest thereon, at the rate of 5% per 
annum from January 19, 1905, and costs, upon giving to the 
Crown a good and satisfactory release and discharge from the 
obligation of constructing the crossing mentioned in the deed of 
January 19, 1903. Judgment for suppliant.

Ex parte MURPHY; REX v. MULLINS.
New Brunswick Supreme Court, Crocket, J. October !8, !9I7.

Summary convictions (| II—21)—Malicious damage—Claim or right— 
Cr. Code secs. 539, 540.

The magistrate's jurisdiction to try a charge under sec. 539 (for mali
cious damage generally) is ousted under sec. 540 only if the accused 
proves that he did the act complained of under a fair and reasonable 
supposition of right, which is a question for the magistrate to determine 
even if it involves some investigation of title to lands.

[#. v. Davy, 4 Can. Cr. Cas. 28, applied.)

Motion to make absolute an order nisi to quash a summary 
conviction.

C. R. Barry, in support of the order nisi.
A. R. Slipp, K.C., showed cause.
Crocket, J.:—The applicant was convicted on June 28th 

last before J. Brian Mullins, a Justice of the Peace for the County 
of Gloucester, on an information charging that he did at North 
Tettagouche in the Parish of Bathurst, Gloucester Co., unlawfully 
and wilfully commit damage, injury and spoil to a lock, being a 
padlock lockihg the door of the school house of District No. 8 
in the said parish by breaking the same with an axe and otherwise 
injuring the same. ( >n the hearing two witnesses swore that they 
saw the applicant shortly l»efore 8 o’clock on the morning of June 
7th break the lock with an axe. The applicant swore that he was 
not near the school house on that day and that he did not break 
the lock. He produced a deed from one Ann Alexander to him, 
executed in July, 190t>,of certain land situate in the Parish of Bath
urst, presumably the farm on which he lives, and swore he occupied
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it for twelve yearn. He also swore that he owned the school 
8. C. house, though he admitted the district built the school. He also 

Ex parts testified that on one occasion—when, it does not appear—Alex- 
Murphy ander Kelly, one of the trustees, told him to take out his stuff, 
Crocket, i. but it is clear that he had nothing in the school house on the 7th 

June, and that the building was in use for public school purposes 
that day. John Howard, one of the trustees, swore that the lock 
was the property of the school district, but admitted that there 
was a dispute about the ownership of the school house. The 
other witness for the prosecution, who stated that he had been 
away for 16 years and had returned home six weeks before the 
hearing, swore that before he went away “there was some trouble 
in connection with the school.”

On August 3rd, I granted an order for a writ of certiorari and 
an order nisi to quash upon the grounds, first, that no formal 
conviction was drawn up at the time of the making of the convic
tion and that the minute of the conviction was insufficient to 
support the conviction, and se. ond, that by reason of the title to 
land being in question the magistrate acted without jurisdiction 
in entering the conviction. On the return of the certiorari and the 
order nisi to quash, Mr. Harry, for the applicant, admitted that 
the magistrate’s return showed that the conviction was complete 
and the first ground w as abandoned. The only ground therefore, 
upon which I am asked to quash the conviction is that the magis
trate had no jurisdiction to make it by reason of the title to the 
land coming in question.

The conviction was made under sec. 53V of the Criminal Code. 
This section provides that any one who wilfully commits any 
<lamage, injury dr sjHiil to or upon any real or personal property, 
either corporeal or incorporeal, and either of a public or private 
nature, “for which no punishment is hereinbefore provided,” 
is guilty of an offence and liable on summary conviction to a 
penalty not exceeding twenty dollars, and such further sum, not 
exemling twenty dollars, as apitears to the justice to be a reason
able compensation for the damage, injury or spoil so committed, 
to be paid in the ease of private property to the person aggrieved.

Sec. 540 provides that nothing in the last preceding section 
extends to “any case where the person acted under a fair and 
reasonable supposition that he had a right to do the act com
plained of.”
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It is clear, I think, from the above provisions that parliament __
must be taken to have invested Justices of the Peace with juris- S. C.
diction to summarily try all informations for wilful damage to j,;x ,,AKTE 
property for which no punishment is provided in the preceding Mckphy. 
sections, and that in order to try such informations they must of on-ketj. 
necessity in each case, if it is raised, determine the question as to 
whether or not the person charged “ acted under a fair and reason
able supposition that he had a right to do the act complained of.”
If the justice determines that the defendant did act under such a 
supposition he is not liable on summary conviction to the penalty 
prescril)cd. If the justice determines that he did not act under such 
a supposition, he is liable. It cannot, therefore, reasonably be 
argued that the raising of the question of the fair and reasonable 
right to do the act of itself ousts the magistrate's jurisdiction.
So far from that l>eing the case, the magistrate’s jurisdiction under 
the secs. 539 and 540 exists and continues unless and until it is 
fourni by him that the person acted under a fair and reasonable 
supposition that he had a right to do the act complained of.
White v. Feast, L.R. 7, Q.B. 353, was a case under practically 
similar provisions of 24 and 25 Viet. c. 97. In a case stated by 
the Justices of Norfolk upon a conviction for wilful damage to the 
informant's garden, it appeared that the defendant, being employ
ed by one I)., who was exercising what he considered a public 
right, entered the garden with a crew of men ami cut a ditch through 
its entire length. There hail some 15 years Indore been a ditch 
over part of the ground Indore it was enclosed as a garden by the 
informant's predecessor in title, but there hail never lieen any 
ditch for aln>ut 20 yards of the length cut by the defendant. The 
justices after hearing evidence as to the existence of the former 
ditch fourni that the defendant did not act under a reasonable 
supposition that he had a right to do the act complained of. It 
was held that the justice's finding in that regard was right and 
the conviction was confirmed. In the course of his judgment,
Cockburn, C.J., said: “By that section a person is made liable to 
be summarily convicted who has committed either wilfully or 
maliciously damage or injury to property; and by the proviso 
(which is in the same tenus as that al>ove quoted from sec. 540 
of the Criminal Code) such primCi facie w rongdoer is not entitled 
to call upon the magistrates to hold their hands unless he gives
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them sufficient evidence to convince them that he acted under 
a fair and reasonable supposition that he had a right to do the 
act, although he may have honestly believed that he was justified 
in doing the act." Blackburn, J., in his judgment in the same case, 
said The words are ‘that nothing herein contained shall extend 
to any case where the party acted under a fair and reasonable suppo
sition that he had a right to do the act complained of, ’ and whether 
the person charged did so act or not it must be for the justices 
to decide on a due consideration of the evidence before them." 
Quain, J., said “The appellant must bring himself within the 
proviso by shewing that he acted under a fair and reasonable 
supposition that he had a right to do the act." See also the judg
ment of Lister, J., of the Ontario Court of Appeal, in K. v Davy, 
4 Can. Cr. Cas. 28, at p. 32, where it is said: “What the section 
requires in order to oust the jurisdiction of the magistrate is that 
the act shall be done under a fair and reasonable supposition of 
right. Whether such a supposition is warranted is for the mag
istrate to determine upon the evidence." It is clear that in the 
present case, had the applicant put himself in a position on the 
trial to claim that he broke the lock under a fair and reasonable 
supposition that he had a right to do so, the question would neces
sarily have involved a claim of title to the school house property, 
ami that so far from the magistrate's jurisdiction being ousted 
by the title to land thus coming into question, it would have 
been an essential element in that enquiry which the magistrate 
hail to determine. The law is well established that the doctrine 
that the jurisdiction of inferior Courts is ousted when the title to 
land comes into question does not apply to cases where the question 
of title is necessarily involved in the matter which such Courts are 
required by statute to determine. Ex parte Vaughan, L.R. 2 
Q.ll. 115. 1 would, therefore, have had no hesitation in holding, 
had the appellant claimed upon the trial that he did the act 
complained of under a claim of ownership of the property, that it 
would have been the duty of the magistrate to consider such claim 
as the only evidence adduced which liore upon the question as to 
whether the act was done under such a supposition of right as is 
provided by sec. 540, and that the magistrate's jurisdiction would 
not have been ousted by the title to land thus coming into ques
tion. Whether manifest error of the magistrate in the détermina-
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tion of the question of the fairness and reasonableness of the claim 
of right would be a matter for remedy by way of appeal to the 
County Court, or by way of certiorari for want of jurisdiction it 
is not necessary for me to decide in the view which I take of the 
case, though I do not hesitate to say, after consideration of the 
cases referred to, that, had the case presented itself to me on the 
application for the order for the writ with the order nisi as one of 
an erroneous finding of a fact essential alike to the offence and to 
the magistrate’s jurisdiction, 1 would have held the appeal to the 
County Court the more appropriate remedy and refused the writ 
for that reason. No question of jurisdiction, however, in my 
judgment is now open to the applicant. As already pointed out, 
the magistrate's jurisdiction could only be ousted by proof that 
the applicant did the act complained of under a fair and reason
able supposition that he had a right to do it and it was for him to 
make that proof. Instead of doing this he swore that he did not 
commit the act at all, though he did produce a deed of certain 
land, which might or might not be evidence of his right to break 
the lock of the school house, and affirmed that he owned the 
school house. Having so sworn can he reasonably or properly 
be heard now to argue that the magistrate had no jurisdiction to 
make the conviction because he should have found that the act, 
which the applicant swears he did not in fact commit at all, was 
in fact committed by him under a fair and reasonable supposition 
that he had a right to commit it, which is the finding that must 
be made to take the case out of the magistrate’s jurisdiction? 
I do not think he can, notwitlistanding that the deed apparently 
was produced and the claim of ownership advanced as an alterna
tive defence and in anticipation of the magistrate believing the 
two witnesses who swore that they saw him break the lock and 
disbelieving his own denial. If he failed to convince the magistrate 
that he did not break the lock at all, he surely cannot well complain 
that he failed at the same time to convince him by the mere pro
duction of a deed, which may have been executed after his pre
decessor in title gave a deed or a lease of the land on which the 
school house is situated to the school district, and by a bald state
ment of ownership of the school house, that he broke it under a 
fair and reasonable supposition that he had a right to do so. For 
these reasons I think the order nisi to quash the conviction must 
be discharged, and I so order. Order nisi to quash discharged.

N. B.
8.C.

Kx PASTE
Morphy.
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QUE. COLLECTOR OF REVENUE t. VERRET.

HP Sntioat of the Peon, Diotrict of Quebec, CkogtuUe, J.8.P. A «fell It, 1917.
Automobile* (| V C—360) — Licensing op oarage — Quebec Motor 

Vehicles Law—Meaning op “garage.11
A “garage" under the Quebec Motor Vehicles Lew, R.S. Que. 1009, 

article 14036 (added by Quebec statutes 1916, eh. 31), for which a license 
is required does not include a place where automobiles are kept without 
extra charge while lepails are being made to them.

Statement The defendants were charged with having on or about the 
20th of June, 1917, kept or operated in the City of Quebec a 
garage to keep, store, repair or hire out motor vehicles without 
having first obtained a garage license in accordance with article 
1402 (6) of the law concerning motor vehicles : R.S. Que. 1909, as 
amended 7 Geo. V. Que. ch. 21.

Murphy and Plamoruion, for the prosecution.
Roy, K.C., for defendants.

OioqaMts. j Judge Choquette :—At the hearing, the Crown called one 
of the defendants who declared that he was operating together 
with an associate a fairly big carriage building establishment 
where they only repair the bodies of autos, t.e., the upholstering 
of the seats, the painting, etc., but that they do not make any 
repairs to the engine, or motor, nor to the mechanism ; that they 
only operate their trade of carriage-makers, not hiring out auto
mobiles, not even taking rare of any for hire, and that the auto
mobiles only remain in their yard or shop (and that without any- 
rent being charged) during the time necessary to paint them, 
etc., ns aforesaid.

As it is seen the facts are simple. The question therefore is, 
do the defendants keep u garage such as mentioned in the Act 
upon which the charge is founded?

If the t*m garage is to lie applied to the carriage-making 
establishment of the defendants, all the shops where any part 
whatever of an auto is repaired, the glaiier's where broken glasses 
are replaced, the one where a workman would lie employed at 
fixing straps, the saddler's, the blacksmith's shop, situate in a city 
or on a country road, where would be repaired a spring or an 
automobile axle that had broken, when that automobile would be 
kept in his yard during the time necessary for the repairs, etc., all 
those establishments would have to lie considered as garagei, if 
the establishment of the defendants is one.

The existence of the automobile does not date very far back
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and the word garage itself is specially taken to designate the place 
where automobiles are kept, according to the definition of article 
1402(6) of the Quebec law concerning motor vehicles. And this 
word garage is defined according to Huddy in "Law of Auto
mobiles,” page 82, as follows: “The garage has been defined as 
the modem substitute for the ancient livery stable.” According 
to the American and Knglish Kncyclopœdia of Law, page 430: 
“ A livery stable is a building where horses or vehicles are kept or 
left for hire. ” I may also refer to Berry "On Law of Automobiles,” 
p. 195, who defines as follows the word garage: “A garage keeper 
is one whose business it is to keep automobiles for hire or to keep 
them stored ready for use or orders.”

Therefore, this term garage as well as the expression livery 
stable can apply only to those who make it a trade of keeping 
automobiles or horses to hire them out or get a remuneration for 
keeping them and the word garage must be taken with the inter
pretation that the legislators seem to have given it and we must 
give to this word the interpretation which the public give to it 
and the meaning applied by everybody to it.

It is a principle of law that a statute, and especially a criminal 
statute, must lie clear, positive, without ambiguity, etc., as to the 
offence which it creates and ns to the persons to whom it is to 
apply, and it is necessary, in order to interpret correctly such 
statute, to look in it for the intention of the legislature, what 
offence it intended to create, the end to which it created that 
offence ami imposed the penalty necessary to suppress it. All 
those who have studied this question of the interpretation of 
statutes arc of this opinion, ami I shall quote, among others, 
Endlich "On the Interpretation of Statutes," p. 4, para. 2, which 
is as follows :—

“The first and most elementary rule of construction is, that 
it is to lie assumed that the words and phrases are used in their 
technical meaning if they have acquired one, and in their popular 
meaning if they have not, ami that the phrases and sentences 
are to be construed according to the rules of grammar; and from 
this presumption it is not allowable to depart, unless adequate 
grounds are found, either in the context or in the consequences 
which would result from the literal interpretation, for concluding 
that the interpretation does not give the real intention of the 
Legislature. "
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See also page 11, paragraph 8.
Craies, “Statute Law" (founded on Hardcaatle on Statutory- 

Law), page 6, says:—
“ Words are to be taken in the sense which the common usage 

of mankind has applied to them in reference to the context in 
which they are found.”

See also pages 10, 73 and 74.
At page 74, he quotes a decision of Lord Esher in Hornsey 

L.B. v. Monarch Investment Building Society, 24 Q.B.D. 1, 5, de
claring, “ That an Act of Parliament is to be construed according 
to the ordinary meaning of the words in the English language as 
applied to the subject-matter, unless there is some very strong 
ground, derived from the context or reason, why it should not tie 
so construed. "

It is useless to multiply quotations.
Applying, therefore, these principles and in view of the evi

dence on record, it seems evident that the defendants' establish
ment is not a garage such as alleged in the complaint and that 
they were not bound to get a license from the government to con
tinue operating their establishment as they have done up to the 
present, and consequently the complaint is declared unfounded.

Complaint dismissed.

La BLANC ». THE KING.
Exchequer Court of Canada, Audetle, J. February S, 1917.

Damages (| III L— 278)— Injurious affection —Change of level of
STREET.

The Crown, having substituted for a level crueeing a permanent sub
way resulting in a material change in the level of the street, is liable to an 
owner for special damage to his property, but not for personal damage or 
lose of business.

Petition or right for the recovery of damages against the 
Crown on account of the substitution of a subway for a level 
crossing.

M. G. Teed, K.C., and E. A. Reilly, for suppliant; //. A. Poirell, 
K.C., anil R. W. Henson for respondent.

AtiDE-rrr., J.:—The suppliant is the owner of certain land and 
premises in the City of Moncton, N.B., in close proximity to the 
Intercolonial Railway station, and more particularly shown on 
plan herein.
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In the course of the years 1914-15, the Crown, acceding to 
the request of several petitions presented by the citizens of the 
City of Moncton, decided to do away with the level crossing on 
Main St. of the said city, and to substitute therefor a permanent 
subway. The works l>egan some tune in the autumn of 1914 and 
were completed during the following autumn.

As a result of these works, Main St. was, for a certain distance 
on lx>th sides of the subway, lowered from the former level, leaving 
the suppliant's building upon a fairly high elevation over the level 
of the street. Before the construction of the subway there was a 
slight grade from east to west opposite the suppliant's property, 
while there is now a grade of aixnit 5% in the other direction, 
with the result that this building is now,on the eastern end thereof, 
3.6 ft. above the level of the new sidewalk, and the western end 
6.18 ft.; and at the western end of the lot, from points B to C on 
plan, there would be a difference of level of altout 7 ft. The sup
pliant's property has Urn injuriously affected by these works, 
and the building has to be taken down to a now level, consistent 
with the present level of the street. The ground floor of the build
ing is used as a fruit and candy store business, where fruit, con
fectionery, soda water, soft drinks, pipes and cigars arc sold, and 
the upper storeys rented as offices.

During the construction of the works the traffic on Main St., 
oppoeite the suppliant's pro|xirty, was seriously interfered with. 
The street was closed for a short period and the general traffic 
was very much disturl)od and affected during the whole time of 
the construction. The original sidewalk was alniut 13 ft. wide, 
and the Crown, with the view and object of maintaining access 
to these properties and in some cases to avoid endangering the 
solidity of the building, left along the front of the building a strip 
of earth of al»out 6 ft. wide, with a railing on the outer edge. How
ever, by the undertaking tiled at the trial, the respondent has 
undertaken, among other things, to remove this strip whenever 
it will be convenient to the ow ners of the adjoining properties.

Vndcr the circumstances the suppliant is claiming, 1, damage 
to his property; ami 2, damage to his business.

Dealing first with the question of loss of business, it must be 
found that where no land is taken, as in the present case, the
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suppliant in pm ludnl from recovering for any loss of business. 
The only damages he is entitled to recover are such only as are 
inherent in the land itself, and not to the person or to his business. 
As I have already said, in the case of The King v. Richards, 14 
('an. Ex. 365 at 372, the «lamages which the suppliant can recover 
an* only those which would affect or would go to «lecrease the 
market value of the property. The damages must refer to the land 
or to some interest in the lan«l and do not include |X‘rsonal damag«>s. 
The «lamage for loss of business purely and simply de|M>nd «>n the 
commercial ability and industry of the indivhlual and arc, there
fore, too remote. They are not an element inherent in the land.

(’ripps on Compensation (5th <*1.), p. 136 et seq, states that 
where no lan«l has been taken, the words “injuriously affected,” 
or words of a similar import, refer to «lamages that are limite«l to 
loss an«l damages w hich ar«* an injury to land, and mit a |>ersonal 
injury or an injury to tra«le. The same view is taken by Browne 
ami Allan, on Law «if Compensation (2n«l «*<!.), p. 113 ft seq.

Of course, where no portion of the land of the proprietor is 
taken, but his lands are injuriously affected by the construction 
of the w«irks, causing spmal «lamage to the property «liffering 
from that to the rest of the public, then the claim for «lamages is 
let in; but it is a claim restricted to the <lamag«‘s to the lathi which 
cannot lie cxtemled so as to let in any personal «lainage** or loss of 
business. Couper Essex v. Local Hoard of Acton, 14 App. Cas. 161 ; 
Lefebvre v. The Queen, 1 Can. Ex. 121; Mc Cher non The Queen,
1 (’an. Ex. 53; The King v. London Dock Co., 5 A<1. an«l E. 163; 
Ricket v. Metropolitan Ry., L.lt. 2 ILL. 175; The Queen v. Harry,
2 Can. Ex. 333; Car ad is v. The Queen, 1 (’an. Ex. 191; Metro- 
jtolitan ILtard of Works v. Mci'arthy, 7 L.R. (E. & I. Ap.) 243; 
anil Caledonian R. Co. v. Walker's Trustee, 7 App. (’as. 259.

However, while the suppliant, uniler the pronouncement of 
the alxive authorities, is not entitle«l to any loss of business result
ing from the constructi«m of the subway, he is entitled to «lamage 
to his property as r«‘sulting from the same, and in that respect 
as well as upon the value of the property we have very conflicting 
evi«lence, as is, however, usual in cas«*s of this kind.

The suppliant's property is of irregular shape, more or less of 
a triangular shape, which indeeil renders it less valuable anil more 
«liflicult to value as compareil with the other lots of stan«lar«l
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sizes and shapes in the city. In any case, the building must be 
lowered to a certain extent to make it accessible from the level 
of the new sidewalk, consistent with the allowance of a cellar, 
with proper ventilation aliove the level of the sidewalk and 
proper sewerage facilities, and this can be easily obtained, accord
ing to the lengthy evidence on the record, and without running to 
excesses one way or the other.

On the question of the cost of lowering the building we have 
estimates from different contractors. The one heard on Iwhalf of
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the suppliant gives us such extreme figures and assumes such 
extreme occurrences, that the figures on their face» defeat their 
very purpose. Attempting to prove too mucli proves nothing. On 
!>ehalf of the Crown, two contractors of considerable experience 
made estimates for the lowering of the building at figures almost 
two-thirds less than those1 adduced on behalf of the suppliant.

There can be no doubt that the level crossing that existed lie- 
fore the subway was of a great disadvantage. That it interfered 
seriously with the traffic which was at times absolutely titsl up 
on Main St., because the railway used their tracks not only for 
the purpose of through traffic but also for shunting. The subway 
is of a great advantage and benefit to the City of Moncton 
generally, and when the suppliant’s property is brought down to 
proper elevation, it must l>c taken that it will also share in the 
general advantage; but lit1 should l>e compensated for the damage, 
within legal elements, he has suffered.

The Crown, at the trial, filed the following undertaking:—
The res|M»ii(ien1 umliTtakcs:
1. To remove the strip of earth mentioned in the sixth paragraph of the re

spondent's statement of defence, down to the level ami grade of the new side
walk in front of the suppliant’s land and to complete tin1 sidewalk in con
formity with the grade of the |sirtion of the new sidewalk already constructed

2. If the suppliant desires the res|iondent will make the necessary excava
tum for and construct ami maintain a gisxl ami sufficient concrete retaining 
wall over the land or right of way of the Intercolonial Railway along ami 
continuous to the south-easterly line thereof—said retaining wall to connect 
with the north-eastern wing of the subway as now constructed and extend 
along the said line to the northerly corner of suppliant’s land and to Is- of 
pro|ier width and height ami of a depth such that the level vf the bottom of 
said retaining wall shall Im* at the level of 83.00above datum according to the 
«latum used by the Intercolonial Railway in the construction of tin- subway.

3. The res|M>ndent will construct a branch sewer |iipe lin<‘ from and con
nected with the pirsent “Y” op|*>site the sup|»liant's lands on the (18) 
eighteen-inch sewer h-ading from Archibald st. to the man-hole at or near the 
junction of Foundry and Main Sts. The said branch sewer pipe line to ext«*n«l
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Ex. C.
from said “Y" to such point at the street line in front of suppliant's land as 
the suppliant may desire and to have a grade of not less than one-quarter of 
an inch to the lineal foot:

Lx Blanc The property in question was purchased by the suppliant in 
Tax Kino. 1908 for $4,000, some repairs and alterations were subsequently

Aodstu. J. made to it, but we have no satisfactory statement of the cost of
the same, the suppliant stating that no actual account was kept 
of such expenditure although he claims having spent something 
in the neighbourhood of $4,000 in such repairs. For municipal 
assessment the value of the property is placed at $8,000, and that 
is $2,000 for the building and $6,000 for the land, and the sup
pliant, in his testimony, before the court, values the whole prop
erty at $16,000 to $17,000.

The suppliant, by his petition of right, claims the sum of 
$12,000, and the Crown avers by the defence that he is not 
entitled to any compensation.

Upon the land is a wooden building without any cellar, which 
is heated with gas.

It is, indeed, obvious the suppliant has suffered serious damage 
resulting from the construction of the subway, and a fair and 
generous compensation should be paid to him. A reasonable 
amount should be allowed for lowering the building, fixing up the 
land, the slope, together with a certain amount for repairs occasion
ed by the lowering of the building and to cover all incidental 
expenditure in respect of the same, but within the legal elements 
of compensation ; taking into consideration the substantial 
advantage derived in favour of the suppliant, from the undertaking 
filed by the Crown, and not overlooking either the general ad
vantage derived from the public work in which the suppliant will 
in some degree share when his building is lowered and settled down 
to its final position.

Therefore, taking all the circumstances of the case into con
sideration, I hereby assess the compensation which the suppliant 
is entitled to recover from the Crown, at the sum of $2,500, with 
interest thereon from January 1, 1915, the approximate date at 
which substantial injurious affection originated.

The suppliant is further entitled to the performance, execution 
and advantage conveyed by the Crown’s undertaking filed of 
record herein.

The suppliant is entitled to the costs of the action.
Judgment for suppliant.
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GAZEY T. TORONTO R. Co.
Ontario Supreme Court, Meredith, C.J.O., Maclaren, and Magee, JJ.A., 

Lennox, J. and Ferguson, J.A. October IS, 1917.
Street railways (| III B—25)—Invitation to alight while car moving 

—Negligence.
The opening of the door of A street car by the conductor lit a regular 

stopping place is primé facie an invitation to alight; and if the car is 
moving slowly so that a reasonably careful passenger thinks the car has 
stopped, it is negligence on the part of the company.

The following statement of the facts is taken from the judg
ment of Ferguson, J.A.:—

This is an appeal by the defendants from a judgment of Mr. 
Justice Latchford, dated the 3rd May, 1917, pronounced after 
the trial of the action at the Toronto jury sittings on the 
2nd and 3rd May, 1917, directing judgment to lie entered for 
the plaintiff Rebecca Gasey for the sum of $2,000 and for her hus
band James Gaze.v for the sum of $1,500.

The action arises out of an accident to the plaintiff Rebecca 
Gazey alxiut the hour of 9.20 on the evening of the 4th February, 
1916; she was a passenger on the defendants’ street-ear, and, 
being desirous of alighting at the comer of Roncesvalles avenue 
and High Park boulevard, requested the conductor to let her off 
there, and, as that comer was approached, the conductor signalled 
the motorman to stop. On arriving at the comer, and when the 
car hail, as the plaintiff thought, stopped, the motorman opened 
the door leading from the vestibule to the steps of the car, in
tending the plaintiff to alight from the car. As found by the jury, 
the car had not stopped, so that the plaintiff in attempting to 
alight was by the movement of the car thrown to the ground and 
seriously injured.

The answers of the jury are as follows:—
“1. Was the accident to the plaintiff Rebecca Jane Gazey 

caused by any negligence on the part of the defendants? A. Yes.
“2. If so, in what did such negligence consist? A. Owing to 

motorman opening front-door of car before being stopped.
“3. Could the plaintiff Rebecca Jane Gazey, by the exercise 

of reasonable care, have avoided the accident? A. No.
“4. If so, in what did her want of reasonable care consist? 

(No answer).
"5. By reason of the accident what damages were sustained, 

(a) by Rebecca Jane Gazey, (t) by James Gazey? A. By Rebecca 
J. Gazey, $2,000; by James Gazey, $1,500.

637

ONT.

sTc

Statement.



Dominion Law Repobts. [38 D.L.R.

D. /,. McCarthy, K.C., for appellants; I. F. Hellmulh, K.C., 
and E. C. Cattanach, for respondents.

The judgment of the Court was read by 
Feuguson, J.A.—Counsel for the appellants argued that the 

R.W. Co. authorities had established the proposition that the opening of 
Ferguson, j.A. a cur-door of a moving railway-train or street-car is not in 

itself an invitation to alight, and is not negligence; and that, 
because the jury have in the answer to the second question said 
that the negligence of the defendants consisted “in the motor- 
man opening the front-door of the car before being stopped,” 
judgment must on these authorities be entered for the defend
ants. I have looked at all the authorities cited and some 
others.

In 1‘raeger v. Bristol and Exeter R.W. Co., 24 L.T.R. 105, the 
train was stopped at the station, but the car in which the plaintiff 
rode was not drawn up to the platform. Cockbum, C.J., at p. 
108, says: “He,” the plaintiff, “got out on the invitation of the 
guard, who opened the door, which implied an invitation to 
alight, and I think also to alight with safety.”

In Bridges v. North London R.W. Co., 24 L.T.R. 835, it was 
held that it is not the calling of the station, but the stopping of the 
train at the station, that is the invitation to the passenger to 
alight, for passengers have then a right to expect that they can 
alight without danger at the proper place for alighting.

In London and North-Western R.W. Co. v. Hellawell, 26 L.T.R. 
557, Martin, B., at p. 558, says: “On the train arriving at the 
Huddersfield station several porters ran to the train before it 
stopped and unlocked and threw open the doors of several car
riages, and, amongst others, the carriage in which the female 
plaintiff was sitting, and called out ‘All out for Huddersfield ;’ 
and she, supposing that the train had come to a stand, began to 
get out of the carriage. She had got her foot on the step for 
getting out of the carriage when the brake which had been applied 
to stop the train was suddenly taken off, which caused an in
crease of speed, and she then fell on the platform, and received 
certain injuries. Now those are the facts, and I cannot entertain 
a doubt that they constitute a case of negligence against the 
company. In the first place, the porter opens the door. That 
is a question for the jury, as to what was intended by that. Then 
the porters call out, ‘All out for Huddersfield.’ Some people
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may have thought that that was an order for the passengers to 
get out; whilst certainly others may only have taken it as an 
intimation of the station at which tho train had arrived. Then 
the carriage was nearly at a standstill, but the brake being taken 
off, the train went on with an increase of spce<l. How can all 
this tie said not to be evidence of negligence? In my judgment 
it is a very clear case. ”

In Cockle v. London and South Eastern R.W. Co. (1872), 
L.R. 7 C.P. 321, it was held that the bringing of a railway car
riage to a standstill at a place at which it was unsafe to alight and 
where the danger was not apparent, coupled with the opening of 
the door by the guard, was an invitation to alight and was negli
gence.

In Lexcis v. London Chatham anil Dover R.W. Co., L.R. 9 
Q.B. 66, the name of the station was called out, but the railway 
train before stopping overshot the platform. The plaintiff, 
knowing the station and that the train was not stopped at its 
proper place, endeavoured, before the train had stopped for an 
appreciable length of time, to alight, and, as she was in the act of 
alighting, the train backed anil threw her down. In dismissing 
the action, Blackburn, J., at p. 71, says: “From all the circum
stances she, as a reasonable person, must have lielieved that the 
train, which had passed the platform, would come back again. 
. . . She had no business to get out at the place she did un
less the company's servants told her to do so.” Quain, J., 
says, at p. 72: “The company had done no act to induce her" 
(the plaintiff) “to believe that the train had arrived at a place 
where it would stop, so as to justify her in assuming that the 
company had given her an invitation to alight at that particular 
spot. ”

In Edgar v. Northern R.W. Co., 11 A.It. 452, it was by the 
Court of Appeal for Ontario held that the calling out of the 
station, coupled with the slowing up of the train (not the stopping) 
at the station, was some evidence of an invitation to alight, and 
that it was for the jury to say whether the plaintiff acted in a 
reasonable, careful, and prudent manner in availing herself of it.

In Keith v. Ottawa and New York R.W. Co. (1902), 5 O.L.R. 
116, it was by the Court of Appeal for Ontario held that whether 
or not the plaintiff had acted reasonably in alighting from a 
moving train (the train had stopped at the station, but had
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started again before the plaintiff had time to alight), was a ques
tion of fact for the jury.

In 'Mayne v. Grand Trunk R.W. Co., 39 O.L.R. 1, 34 D.L.R. 
644, the prevailing opinion in a divided Divisional Court was, 
that it was a question of fact for the jury as to whether or not the 
passenger hail, in the light of all the circumstances adduced in 
evidence, exercised due care, or whether or not he had in the 
conductor's words and acts justification for the belief that the 
train had come to a stop at his station and that he was invited to 
get off when anti where he did.

There are a number of United States authorities which discuss 
anti deal with the calling out of the station, the slowing up or 
stopping of the train at a stopping place, anti the opening of the 
car-door, as being or affording evidence of an invitation to alight 
and of negligence.

England v. Boston and Maine Railroad, 153 Maas. 490, a 
decision of an appellate Court, is a case of the brakeman opening 
anti fastening back the door of the car and calling out the name of 
the station; the Court said that these acts were not an invitation 
to alight from the moving train, but were an invitation to alight 
from the train when it had stopped; and that the plaintiff was 
guilty of contributory negligence in attempting to alight from the 
moving train even if she believed that the train had stopped, 
provided the mistaken belief was due to her own omission to use 
reasonable care.

Mearntv.CentralR.R.Co.of New Jersey (1900), 163 N.Y. 108, is 
a decision of the Court of Appeals of the State of New York (revers
ing a decision in the Appellate Division of that State, reported, 
23 App. Div. 298), holding that the calling out of the name of 
the station and the opening of the car's vestibule-door were not 
in themselves sufficient, in the circumstances of that case, to con
stitute an invitation to alight from a moving train ; but, notwith
standing their conclusion in that particular case, the Court in 
giving judgment laid down or approved of the following proposi
tion (p. Ill): "It is . . . the general rule of law . . . 
that the boarding or alighting from a moving train is presumably 
and generally a negligent act per te, and that in order to rebut the 
presumption and justify a recovery for an injury sustained in

• Reversed by Supreme Court of Canada.
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getting on or off a moving train, it must appear that the passenger 
was, by the act of the defendant, put to an election lietwecn 
alternative dangers, or that something was done or said, or that 
some direction was given to the passenger by those in charge of 
the train, or some situation created, which interfered to some 
extent with his free agency, and was calculated to divert his 
attention from the danger, and create a confidence that the 
attempt could be made in safety.” This proposition would, I 
think, include a situation which would create a belief that the 
train had stopped. In the Appellate Division (New York) it 
was thought that it was a question for the jury as to whether 
or not the plaintiff had, in the light of the attending circumstances, 
exercised due care, or whether or not he had, in consequence of 
the conductor's words and acts, full warrant for the belief that the 
train had come to a full stop, and that he had acted upon a justi
fiable sense of security caused by these words and acts. This 
case resembles the .Wayne case, and the view there adopted by 
the Ontario Court seems to agree with the view of the Appellate 
Division (New York) rather than with the result arrived at in 
the Court of Appeals of New York.

In Paginini v. North Jersey Street R.W. Co., 09 N.J. 
L.R. 60, it was, by a bench of four Judges of New Jersey, held 
that it was not negligent per te for a motorman to open the gate 
on the front of a trolley before the car had come to a full stop. 
That was on application for a new trial for misdirection, and 
turned entirely on the question whether or not the opening of 
the car-door was, without more, an invitation to alight from a 
car that was obviously moving; or, as put in the judgment (p. 
02): "Because a motorman opens a gate before a car comes 
to a stop, that will not excuse a person in jumping off a car before 
it comes to a stop.”

In Gayle’s Administrator v. Louisville and Nashville R. Co., 
173 S.W. Repr. 1113, a decision of the Kentucky Court of Appeals, 
it was held that the announcing of the station and the opening of 
the vestibule is not an invitation to a passenger to alight before 
the train stops, and is not negligence. There were no special 
attendant circumstances.

In Murray v. Southern Pacific Co., 236 Fed. Repr. 704, a 
decision of the Circuit Court of Appeals of California, it was 
held that the opening of the gate and trap-door of a railway train,
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while the train was still in motion, did not justify the plaintiff 
in alighting from the train while it was in motion, and that he 
was guilty of contributory negligence if he knew the train was in 
motion or by the use of ordinary care should have known.

See also an article in 2 Canadian Railway Cases, p. 37, under 
the title “Passenger Alighting.”

From a perusal of these authorities, I think that it is estab
lished that the opening of the door of a standing train or street
car, at a regular stopping place, is primû facie an invitation to 
alight , but that opening it when the train or car is not at a stop
ping place and is moving so fast that the motion is perceptible to 
any reasonably careful passenger is not, without more, an invitation 
to alight; that opening it at a stopping place and slowing down the 
train or car is some evidence to go to the jury of an invitation to 
alight; that circumstances alter cases, and that each case of these 
kinds must depend on its own circumstances. It seems to me 
that the question in the case at bar is not: “Is the opening of the 
door of a moving car in itself negligence or an invitation to alight?” 
but: “Was it, in the circumstances of the case, an invitation to 
alight or part of the evidence or chain of circumstances going to 
make up an invitation?” Was it the link in the chain of particu
lar circumstances of the case going to make up a complete in
vitation to alight, by inducing the plaintiff to believe that the car 
was stopped at the proper and regular stopping place, and that 
she intended to alight and might do so safely, or was it the act 
that should have been left undone so as to prevent the plaintiff 
from acting on the erroneous impression created by the acts and 
circumstances which immediately preceded it?

The accident was preceded by a request to the conductor to let 
the plaintiff off at High Park boulevard, a signal by the conduc
tor for a stop at High Park boulevard, a slowing down of the 
car as it approached High Park boulevard, the reaching of the 
proper stopping place, the apparent stopping of the car, the get
ting up and walking of the plaintiff to the exit from the car to the 
vestibule, opening by the motorman of the door, as he says, for 
the purpose of letting the ladies out. The plaintiff and Miss 
Ranger say that they thought that the car had actually stopped; 
it was in fact moving so slowly that the movement was not 
readily noticeable; the jury have concluded that, under the cir-
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cumstances, the plaintiff acted reasonably, carefully, and with 
ordinary prudence in stepping off the car at the place where and 
when she did, and that, the car having arrived at the stopping 
place, ami the plaintiff having, to the knowledge of the motor- 
man, come to the door for the purpose of alighting there, it was 
negligent of the motorman to open the door of the car when the 
car was moving so slowly as probably to deceive the plaintiff 
into the l>elief that it was actually stopped, and by his very act 
of opening the door strengthening that belief and creating in the 
plaintiff’s mind a belief that she should alight and might do so 
with safety.

These, I think, are not questions of law, but questions of 
fact for the jury. If so, can we say that there is no evidence 
to support the finding of the jury, or that the jury acted unreason
ably in finding that the opening of the door was a negligent act? 
I take it to be well settled that, if there is any reasonable evidence 
to support the finding of the jury, their verdict should stand, and I 
do not conceive it to be the duty of an appellate Court to be subtle 
and astute to find reasons for setting aside verdicts. See Com
missioner for Railways v. Brown (1887), 13 App. Cas. 133, at p. 
134; Toronto R.W. Co. v. King, [1908] A.C. 200, at p. 270.

I am of the opinion that there was sufficient evidence to 
support the finding of the jury, and the finding, when read in the 
light of the circumstances adduced in evidence, supports the 
judgment, and I would dismiss the appeal with costs.

Appeal dismissed.

BERLIN INTERIOR HARDWARE Co. v. COLONIAL INVESTMENT 
AND LOAN Co.

Saskatchewan Supreme Court, Haultain, C.J., Lamont, Elwood and McKay, JJ. 
January 1£, 1918.

Fixtures (§ III—15)—Theatre chairs—Conditional sale—Lien.
Theatre chairs sold under a lien agreement, whereby the vendor re

tains the ownership and isissession until paid for, affixed permanently 
to the floor of the theatre, with the vendor’s knowledge and consent, 
become part of the realty. A purchaser of realty is not bound to search 
for liens against goods which, under the law, have become part of the 
realty.

Appeal from the judgment of the trial judge in an action 
on a conditional sale agreement. Affirmed.

C. L. Durie, for appellant; Bigelow, K.C., for respondent.
The judgment of the Court wras delivered by
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Elwood, J. :—On or about January 24, 1911, the Cope Fur
niture Co. sold and delivered to one Joseph Sutton, certain 
opera chairs, figures and letters, and on the same day, Sutton 
entered into a lien agreement with the Cope Furniture Co. in 
respect of said goods and chattels providing, inter alia, that the 
title, ownership and right to possession of the property should

SASH.
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Berlin 
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Hardware 
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Colonial *
Investment remain in the Cope Furniture Co. until the note, or renewals 
Loan Co. thereof, should be paid. This lien agreement was duly assigned 
Elwood, j. t° the plaintiff. Subsequently, these chairs were placed in the 

Empire Theatre in Saskatoon, and a mortgage on the land on 
which the theatre stood was executed by Sutton to the defendant. 
Default was made under the mortgage, and the land was sub
sequently sold under the mortgage to the defendant. At the 
time of the sale, the chairs in question were affixed to the theatre 
in the manner hereinafter mentioned. The plaintiff brought 
this action to recover the chairs or their value. Judgment was 
given for the defendant, and from this judgment the plaintiff 
appeals.

The evidence shews that the chairs were affixed to the floor 
by having screws inserted into the floor through holes in the 
feet of the chairs. These holes were drilled in the chairs at the 
time they were sold, and the screws were furnished with them 
for the purpose of having them fixed. The chairs were joined 
together in rows, and had seats which lifted up and down.

W. K. Sass, manager of the plaintiff company, in his evidence 
said:—

A. In theatres the chairs are always fastened down with screws. Q. So 
that these were furnished with the idea that they were to be fastened down? 
A. When we supplied them, unless otherwise specified ; we have supplied chairs 
that were not fastened to the floor. Q. Theatre chairs? A. Yes. Q. But 
these were furnished for the purpose of being fastened to the floor and you 
supplied the screws which were there? A. Yes. Q. And they were furnished 
for that purpose? A. For that purpose, yes. ’ ’

Sutton, the purchaser of the chairs, was a witness on behalf 
of the plaintiff, and he testified in part as follows:—

Q. Why would you screw these down? A. Commonsense.
His Lordship:—A theatre is not much good without chairs. A. No, sir.
Q. Why did you screw them to the floor? Can you ever use them without 

screwing them to the floor? A. Not with safety to»the public. . . . Q. 
When these chairs were delivered were they all screwed to the floor? A. Yes, 
I think they were all attached.

It seems to me that, bearing in mind the nature of the building

1
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for wrhich these chairs were bought, the intention of affixing 
them to the building was to make them become part of the free
hold. As the trial judge remarked: “A theatre is not much 
good without chairs,” and it would seem to me that chairs to a 
theatre are as essential as seats or pews in a church. Does, 
however, the fact that the plaintiff had sold the chairs under a 
lien agreement, which was duly registered, prevent the chairs 
from becoming part of the realty?

The case of Lyon v. London City and Midland Bank, [1903] 
2 K.B. 135, was strongly pressed upon us as authority for the 
contention that the chairs did not pass with the realty.

The chairs in that case were affixed in consequence of a by-law 
of the town council requiring them to be affixed to the floor, 
and it seems to me that that fact, coupled with the further fact 
that the chairs were merely hired and that, although there was 
an option to purchase, that option was never exercised, enables 
that case to be distinguished from other cases to which I shall 
afterwards refer; in fact, it is so distinguished in Reynolds v. 
Ashby, |1904] A.C. 466.

In Hobson v. Gorringe, [1897] 1 Ch. 182, a gas engine was 
let out on the hire and purchase system under an agreement in 
writing, which provided that it should not become the property 
of the hirer until the payment of all the instalments, and should 
be removable by the owner on the failure of the hirer to pay any 
instalment. The engine was affixed to freehold land of the hirer 
by bolts and screws to prevent it from rocking, and was used by 
him for the purposes of his trade. Default having been made in 
the payment of the instalments, the engine was claimed by the 
owner, and also by a mortgagee of the land, w ho took his mortgage 
after the hiring agreement and without notice of it, and had 
entered into possession while the engine was still on the land:—

Held, that the engine was sufficiently annexed to the land to become a 
fixture, and that any intention to be inferred from the terms of the hiring 
agreement that it should remain a chattel did not prevent it from becoming a 
fixture; and consequently that it passed to the mortgagee as part of the free
hold.

In Ellis v. Glover & Hobson, [1908] 1 K.B. 388, Farwell, L.J., 
at p. 398, says as follows:—

If machinery is in fact affixed in such a manner as to become a fixture under 
a purchase or hiring agreement by which, as between mortgagor and vendor, 
it remained the property of the latter, the mortgagee can undoubtedly take
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poaeeeaion of the machinery us part of his security, although not paid for, and 
although put up after the mortgage, and although the vendor had no know
ledge of the existence of the mortgage: Reynolds v. Ashby A Son, [19041 
A.C. 4M.

A number of Ontario cases were cited holding, it seems to me, 
a view quite opposite to that held in the above cases. The 
Ontario cases were all decided prior to the above cases, and, in 
any event, I think that we should follow what is held in the highest 
Courts in England rather than what is held in the highest Courts 
in Ontario.

The case of La Banque de Hochelaga v. Waterous Engine Works 
Co., 27 ('an. S.C.R. 406, appears to have l>een decided on the 
construction of a section of the Quebec Code, and does not appear 
to me to lie of assistance in determining this case.

It seems to me that the result of the cases in England is 
that the chairs under the circumstances of this case become part 
of the realty and passed to the mortgagee. It was contended, 
however, that, while that might be so under the law in England 
governing hire-purchase agreements, the law here is different, 
because the lien note in question was registered and that regis
tration was notice.

Reference in some of the judgments in the cases to which I 
have referred is made to the fact that the mortgagee Ix'came 
mortgagee without notice of the lien agreement. Our Lien Note 
Act requires registration as against “any purchaser or mortgagee 
of or from the buyer or bailee of the goods in gcxxl faith for val
uable consideration.” The defendant is neither a purchaser nor 
a mortgagee of the goods. It is true that it is both a mortgagee 
and purchaser of the land, but, as such, it was not, in my opinion, 
bound to search for liens or mortgages against goods which, 
under the law, had become part of the realty. Its duty ceased 
when it discovered there was nothing affecting the title to the 
land. In the absence of express notice, it had a right to assume 
that everything affixed to the building passed with the building.

C. 43, s. 14 of the statutes of Saskatchewan of 1915 is of 
course not retroactive.

In my opinion, therefore, the judge was correct in holding 
as he did, and this appeal should be dismissed with costs.

Appeal dismissed.
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THE KING v. BONHOMME.
Exchequer Court of Canada, Audette, J. May S, 1917.

Public lands (| I C—15)—Construction or Crown grant.
A Crown grant must lie construed most strictly against the grantee

and most beneficially for the Crown so that nothing will pass to the grantee
but by clear and express words.

Information of intrusion to have St. Nicholas Island declared 
part of Indian Reserve.

Paul St. Germain, K.C., for plaintiff; F. L. Beique, K.C., 
for defendant Daoust; Chas. Lanctot, K.C., and N. A. Belcourt, 
K.C., for Attorney-General of Queliec.

Audette, J.:—This is an information of intrusion exhibited 
by the Attorney-General, whereby it is claimed that the Island 
of St. Nicholas, situate in navigable waters on the River St. 
Lawrence, in Lake St. I Amis, Ik* declared a portion of the Caugh- 
nawaga Indian Reserve; that the possession of the island lx? 
given the Indians, and that the defendant be condemned to pay 
the plaintiff the sum of $1,000 for the issues and profits of the 
said island from June 1, 1907, till possession of the same shall 
have been given the said plaintiff.

The Province of Queliec, on the other hand, claiming and 
assuming the ownership of the said Island of St. Nicholas, sold 
the same for the sum of $400 on December 19, 1900, to the said 
Dame Rachel Daoust, wife of the said Philorum Bonhomme, 
as appears by the Crown grant filed herein as exhibit No. 3.

The action was originally taken only as against the defendant 
Philorum Bonhomme, who by his plea declared the island had 
not been sold to him but to his wife, and asked that the action as 
against him Ik* dismissed with costs. His wife, Dame Rachel 
Daoust, was subsequently added a party defendant. The said 
Philorum Bonhomme has, since the institution of the action, 
departed this life, as appears by the certificate of burial filed 
as ex. No. 4.

The defendant Daoust’s grantor, the Province of Quebec, who 
had sold this Island of St. Nicholas to her, with covenant, inter
vened in the present case and took (faitet cause) upon itself the 
defence of the said defendant Daoust as her warrantor.

The Crown, in the right of the Federal Government, as having 
the management, charge and direction of Indian Affairs in Canada, 
claims the ownership of St. Nicholas Island as forming part of the
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Seigniory of Sault Saint Louis, as conceded by the King of France 
to the Jesuits for the Indians on May 29, 1680, and under the 
augmentation thereto by the further concession of October 31, 
1680, by Louis de Buade, Comte de Frontenac, Governor and 
Lieutenant-General for His Majesty in Canada.

By the first concession, bearing date May 29, 1680, a copy 
of which is filed herein as ex. No. 1, a certain parcel of land is so 
granted, together with deux isles, islets et battures—two islands, 
islets and flats which are situate in front thereof.

It is proved and admitted that St. Nicholas Island is not 
opposite this first concession and among the islands therein 
mentioned.

Then by the second concession, bearing date October 31, 
1680, a certain piece and parcel of land, immediately adjoining 
the first concession to the west, is further granted, but without 
any mention in this latter grant of any island, islet or flats. 
The Island St. Nicholas is opposite the second concession.

Therefore this St. Nicholas Island obviously did not pass to 
the Jesuits under the last mentioned concession, unless expressly 
included in the same in terms specific and unmistakable. No 
proprietary rights in the said island passed without a specific 
grant to that effect.

Truly, as I have said in foamy v. The King, 15 Can. Ex. 189, 
23 D.L.R. 249; 54 Can. S.C.R. 143, 33 D.L.R. 237, it would be 
a singular irony of law if the rights to this island could thus be 
taken away or disposed of by such a grant which is absolutely 
silent in respect thereto. This Island of St. Nicholas did not under 
either of these tw o grants pass out of the hands of the King to the 
Jesuits for the Indians, and there is no evidence that this island 
was vested in the plaintiff before Confederation, or taken in any 
other manner within the scope of s. 91, s.s. 24 of the B.N.A. 
Act, and the Crown as representing the Federal Government 
has no title thereto, and the land is vested in the Crown, as rep
resenting the Province of Quebec. Wyatt v. Attorney-General, 
[1911] A.C. 489, foamy v. The King, supra; Bouillon v. The 
King, 31 D.L.R. 1.

The trite maxim and rule of law for guidance in the construc
tion of a Crown grant is well and clearly defined and laid down 
in Chitty's Prerogatives of the Crown, p. 391-2, in the following 
words:—
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In ordinary cases between subject and subject, the principle is, that the 
grant shall be construed, if the meaning be doubtful, most strongly against 
the grantor, who is presumed to use the most cautious words for his own 
advantage and security, but in the case of the King, whose grants chiefly flow 
from his royal bounty and grace, the rule is otherwise ; and Crown grants 
have at all times been construed most favourably for the King, where a fair 
doubt exists as to the real meaning of the instrument. . . . Because 
general words in the King's grant never extend to a grant of things which 
belong to the King by virtue of his prerogative, for such ought to be expressly 
mentioned. In other words, if under a general name a grant comprehends 
things of a royal and of a base nature, the base only shall pass.

Approaching the construction of the second grant with the help 
of the rule above laid down, it must be found that in the absence of 
a special grant especially expressed and clearly formulated, the 
Island of St. Nicholas obviously did not pass.

Had it been the intention by the second concession to grant 
the island opposite the lands mentioned in the same, the same 
unambiguous course followed in the first concession would have 
been resorted to, and the island would have been mentioned in 
the grant.

A Crown grant must be construed most strictly against the 
grantee and most beneficially for the Crown so that nothing will 
pass to the grantee but by clear and express words. The method 
of constuction above stated seeming, as judicially remarked, per 
Pollock, C.B., East Archipelago Co. v. Reg., 2 E. & B. 866 at 906, 
7; 1 E. & B. 310, to exclude the application of either of the legal 
maxims, expressio facit cesmre taciturn or expresio unius est 
exclusio alteriu8. That which the Crown has not granted by 
express, clear and unambiguous terms, the subject has no right 
to claim under a grant, Broom’s Legal Maxims (8th ed.) pp. 
463-464.

CAN.

Ex. C.
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Bonhomme.

The plaintiff endeavouring to shew title by possession called 
a number of Indians who were heard as witnesses to prove pos
session by them, shewing that the Indians of the Caughnawaga 
Reserve had always considered St. Nicholas Island as part of 
the reserve. The evidence discloses that some of the Indians 
residing on the reserve had at times a small shack and had sown 
patches of potatoes and corn on the island, and it is contended 
they thereby acquired title by possession (arts. 2211 et seq., C.C. 
Que.). This contention must be dismissed from consideration, 
because possession of ungranted land by roaming Indians could 

42—38 D.L.R.
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not remove the fee from the hands of the Crown. There cannot 
be any ownership of any territory acquired by possession or pre
scription by Indians liecause ies un» possèdent pour les autres. 
Corinthe v. Séminaire de St. Sulpice, 5 D.L.R. 263, 21 Que. K.B. 
316; [1912) A.C. 872. And I further find that no help could 
be found in favour of the plaintiff, in respect of the title to the 
said island in the Royal Proclamation of 1763, as mentioned at 
p. 70, Houston Const. Doc. of Canada, because the lands therein 
referred to as reserved for the Indians are outside of Quebec, 
and the territory in question herein. In fact, they are lands 
outside the four distinct and separate governments, styled re
spectively Quebec, East Florida, West Florida, and Grenada 
(14 App. Cas. 46 at 53-4). Moreover, the Indians have not and 
never had any title to the public domain.

These contentions have also been considered in the St. Cath
erine’s Milling <fc Lumber Co. v. The Queen, 13 Can. 8.C.R. 577; 
14 App. Cas. 46. The Crown had all along proprietary right on 
these lands upon which the Indian title might have been a 
burden, but which never amounted to a fee. And while not 
desirous of repeating here what was so clearly stated in the SI. 
Catherine’s case in respect of the Indian title, yet I wish to draw 
attention to the fact that it was decided beyond cavil in that 
case, that only lands specifteally set “apart and reserved for the 
use of the Indians are lands reserved for Indians within the 
meaning of see. 91, item 24, of the B.N.A. Act.” See also Atlorney- 
Oeneral v. (liroux, 53 Can. S.C.R. 172, 30 D.L.R. 123. The 
Island of St. Nicholas never fell within the term “Lands reserved 
for Indians,” and therefore never came within the operation of 
the B.N.A. Act, sec. 91 (24).

The Island of St. Nicholas, as part of the lands belonging to 
the Province of Quebec, at the Union, passed to the Province of 
Quebec, at Confederation, under the provisions of a. 109 of the 
B.N.A. Act, 1867, the rights retained to the federal power 
under secs. 108 and 117 being always safeguarded. Therefore 
the plaintiff has no fee in the island, and the Province of Quebec 
had obviously the right to grant the same to the defendant Daoust, 
as it did.

It is not without some sentiment of regret that I feel bound 
to find against this alleged Indian title, and I trust that the
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Indians, the wards of the State, will realise and understand there 
never existed any title giving them St. Nicholas Island. The 
fact that they were not prevented from frequenting it (and some 
of the white men as appears by the evidence dill also from time 
to time visit the island) was indeed perhaps more referable to the 
grace, bounty and benevolence of the Crown, as represented by 
the Province of Queliec, and cannot now constitute an acknow
ledgment of an erroneous and unfounded right or title to the 
island.

There will be judgment dismissiing the action with costs 
against the plaintiff on all issues. Action dismissed.

BIGRAS V. TASSE.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Ridded, Lennox 

ana Rose, JJ. October It, 1917.
Fires (| I—1)—Highway—Liability or Turkman fob acts or bcbordi-

The foreman of a gang of workmen engaged in building a government 
road, who authorises a subordinate to kindle a fire on the road for the 
purpose of making tea for the gang, is liable, even though the starting of 
the fire was not an unlawful act, for injury' toadjoining property through 
the negligent failure of the workmen to extinguish the fire after the tea 
was made.

An appeal by the defendant from the judgment of the Judge statement, 
of the District Court of the District of Sudbury, after trial of 
the action without a jury, in favour of the plaintiff, for the recovery 
of 8217 damages with costs.

The action was brought to recover damages for the loss of 
a heese, bam, and other property of the plaintiff, destroyed by 
fire. The plaintiff alleged that the fire which destroyed his proper
ty had spread to his land from a fire negligently set in a highway 
by order of the defendant.

The defendant was the foreman of a gang of workmen engaged 
in building a road for the Government of Ontario. He employed 
one Arthur Richer as a labourer, and Richer’s son, Thomas, as 
“water-boy." The boy lighted a fire on the roadway in order to 
make tea for the workers. The fire spread, reached the buildings 
of the plaintiff, and destroyed them.

Harcourt Ferguson, for appellant; T. M. Mulligan, for plain
tiff, respondent,

Meredith, C.J.C.P.:—I find it difficult to understand how it “Tcp- 
can be contended reasonably that the Crown was concerned in 
any of the matters out of which this action has arisen.
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The Crown was not making, or concerned in the making of, 
8. C. tea for the workmen. They boarded and lodged themselves. The 

Biorai lighting of a fire daily for the purpose of heating their cold tea 
was entirely for their own benefit and their own act; and so, if

----- there were any negligence in connection with it, they were all
cjxja alike answerable for that negligence, however much or however 

little any of them may have had to do with it. It was very obvious
ly the duty of each one of them to take care that the fire was 
aufficiently extinguished, as to cease to be dangerous, before 
leaving it. The time of the year, and the state of the weather and 
the character of the country, in which these fires were lighted, 
made care in extinguishing them a very obvious need and duty.

And I am quite unable to say that the learned Judge who tried 
this case was wrong in finding that there was a want of such care 
which was the cause of the plaintiff’s loss.

Then does the defendant escape liability because he happened 
to be away from his work on the day when the fire that caused 
the mischief was lighted?

If he were merely one of the workmen who merely warmed 
their tea or lighted their pipes at the fire, there might be a good 
deal to be said in favour of his escape; but he was not: he was the 
foreman of all thes* workmen, and of the workboy who actually 
lighted this fire; and it was from him alone that the boy got his 
authority and order to light such fires. He was the author of 
this practice of having the fire lighted daily by this boy. And, in 
regard to extinguishing it, there does not seem to have been any 
difference on this from any other day. The defendant was at 
least the moving spirit in the establishment and maintenance of 
this practice, as would naturally be expected, he being the leader 
of the men and foreman of the work which was being done.

I cannot think that his absence on that day exculpates him; 
- indeed, there seem to be special reasons for holding him respon

sible, for, though he was such leader and though he authorised 
and directed the lighting of these mid-day fires for the purposes 
I have mentioned, and notwithstanding the obvious danger of 
such fires unless extinguished, there is nothing in the evidence to 
shew that he gave any orders or any warning to the boy or to 
any one else to extinguish the fire after it had answered its purpose.

And on the day when the mischief was done, and whilst the 
danger was apparent, and this defendant was there and seeing it,
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no sufficient steps were taken by him and the men under him to WIT. 
save the plaintiff's property from injury from the running of the 8. C. 
fire of the mid-day of the day before, which had not been extinguish- bÏÔbÂs 
ed. It was their duty then to take efficient means of staying, if T
they reasonably could, the further spread of the fire. They ----
moved a mile away without doing so. cTcja

Every one who has any part in making, or keeping up, a fire 
such as that in question, lias great disregard for the rights and 
interests of others, as well as for the public interests, if he fail to *
take care that the fire is safely extinguished.

I am in favour of dismissing the appeal; on the assumption, 
without considering the question, that the setting out of the fire 
was not an unlawful act; that the plaintiff must prove negligence 
in lighting or maintaining it, or in failure to extinguish it, to 
entitle him to a judgment in his favour.

Lennox, J.:—In the summer of 1915, the Ontario Govern- 1
ment were building a road in the district of Sudbury. The de
fendant was the foreman, and, so far as appears, the sole Govern
ment representative in carrying out the work. He employed the 
workmen, gave them instructions and directions, and controlled, 
or had power to control, their operations.

At mid-day, in very dry weather, about the middle of July, 
one of the workmen kindled a fire in order to make tea for the gang, 
and allowed it to escape from the roadway where it was lighted 
and get upon the plaintiff’s property, where it destroyed buildings 
and effects to the value of $217.

I do not in any way question the accuracy of the law enunciated 
in the judgment of my learned brother Riddell, infra, but, with 
great respect, I am of opinion that it does not cover all the ground 
necessary to be gone over in considering the appeal.

It is quite true that, if the negligent act complained of, 
relied on by the learned trial Judge, and shewn by the evidence, 
was the act of the Crown, the plaintiff has no legal remedy; for, 
in contemplation of law, the Crown cannot be guilty of negligence 
—can do no wrong. The defendant was not present at the time 
the fire was kindled. That, at the time and in the place where it 
was kindled, it necessarily involved risk of loss to the plaintiff, 
was not and could not be denied. There had been continuous hot 
weather for days. There was a high wind blowing towards the 
plaintiff’s property, and inflammable material near at hand;
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and, although it is said the whole gang did their best in fighting 
the fire, it waa out of control almost immediately. The alter
native inferences of negligence as a matter of fact are manifest ; either 
what is said to have been done to control the fire was not done— 
the workmen could have kept, but failed safely to keep, the danger
ous thing upon their own premises, the roadway, and were negligent 
in fact in allowing it to escape; or, on the other hand, the danger 
was obvious from the first, and they should have foreseen it, 
and were negligent in fact in lighting the fire and incurring the 
risk. I am for the moment speaking of negligence as it is usually 
presented, want of ordinary care as between individual litigants 
only '; I am eliminating for the time being the question of the Crown. 
I attach no importance to the question of who actually kindled 
the fire—it was probably the boy Thomas Richer, who was prin
cipally employed as a water-carrier, but the men were all at their 
mid-day meal at the time. Nor is it important to inquire precisely 
when or how the defendant gave instructions for lighting fires 
and lxiiling water from day to day, or that he gave verbal instruc
tions at all; it is enough that he knew that it was being 
done, and it is certainly enough that he knew of, sanctioned 
and adopted it as part of the working method by which the opera
tions were carried on, gave no specific directions how or where it 
was to be done, and took no precautionary measures.

Arthur Richer, the boy’s father, said : “ I was working on the road 
under the defendant as foreman, in July, 1915. I was there when 
fire was started by one of the gang—my son, who was water-boy. 
He started it to make tea for the gang. I had orders to tell him— 
my orders were from the foreman. This day, I think, either I 
or Louis Dini had told him to make the fire. Before this the 
boy was told. Tasse would sometimes tell the boy about starting 
the fire. A large pail was brought to make tea in. The defendant 
instructs the boy to make the tea.” (And it used to be said, 
“You can’t make an omelette without breaking eggs.’’) “The fire 
started by my son spread into Bigras’ bush. ... It was only at 
noon that tea was made. Tasse was not there when this particular 
fire was started, and the order was given by either Dini or myself. 
I never heard Tasse say anything about where to build the fire or 
how to make it. I never heard him say to start the fire, but I 
heard him say : ‘Have you lots of water ready? It will soon be time
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to make the tea.’ I cannot now remember him say anything 
else. The wind made the fire get away from my boy. He did 
not get away from the fire—he tried to put it out. It did not take 
6 minutes for the fire to get out of bounds. He started the fire about 
8 ft. from middle of road near green hay, but there was some dry 
stubble. . . It was either Dini or myself told the boy to start the 
fire that day. Tasse gave orders l>efore that day."

The boy, Thomas Richer,said: “Mr. Tasse told me to start 
the fire, not that day. I cannot say when he told me. It was at 
10 minutos to 12 one day he told me to make the fire. Not this 
particular day that the fire was started."

Louis Dini said: “Thomas Richer made the tea." I presume 
he meant generally. And Napoleon Rigras said : “ I was there when 
the boy started the fire. Tea had been heated on other days 
before the fire." I do not understand him to mean in front of 
the fire, but it would not matter if he did.

The defendant, Tasse, does not pretend to say that he did not 
sanction and approve of what was being done from day to day. 
He says he did not tell the boy to do this work. He does not 
contradict the father. He said: “The fire was made for tea for 
the gang. I took some of the tea. I did not bring any. . . . Next 
morning we passed by and we saw no danger, as the wind was 
blowing the other way from the buildings. . . The fire was then 
within 25 or 30 feet of the buildings. . . . The weather before 
this fire was dangerous to start a fire. Where the boy started it, 
it was not dangerous. I had tea before this, hot tea. I saw hin® 
light the fire—did not object to his doing it. Did not tell him to 
do it.” And, referring again to their loss of time and successful 
fire-fighting the day before—before the day the fire was started— 
and shewing the conditions on that day, he says : “If we had not 
put out the fire the first day it would have burned the buildings."

The maxim, “The King can do no wrong," invoked for the pro
tection of the defendant, is not altogether one-sided or necessarily 
an answer to the plaintiff's claim, for, as the King cannot 
commit a tortious act, it follows that, while the authority of the 
Crown will protect its servant or agent from civil personal liability 
for every act performed in the due and legitimate execution of 
his office, even if this involves an invasion of private rights, 
the authority of the Crown to act negligently or without ordinary
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and reasonable care or with reckless disregard of the rights of 
others, in the carrying out of any work or the performance of 
any duty, can never be presumed. And where, as here, the 
undertaking itself is not objected to or questioned, is capable of 
being carried on and completed without injury to the plaintiff 
or anybody, and without the commission of the acts complained 
of, as this work clearly appears to have been, where the attack is 
not upon the undertaking or the prescribed method of its execu
tion, and no redress, of grace or of right, is sought against the 
Crown, and where the action, as in this case, is for damages 
against the defendant personally for avoidable injury caused by 
his failure to exercise reasonable and ordinary care, and gross 
negligence is charged, and, as I think, abundantly established 
against him, as to matters which could not be presumed to be 
necessary or incidental to the proper carrying out of the under
taking authorised by the Crown, the onus is upon the defendant, a 
servant of the Crown, to establish not only general authorisation to 
do the work, but specifically that in committing the alleged wrongs 
he was executing the work in the manner authorised or directed 
by the Crown; in other words, that the alleged wrongful acts or 
omissions were not his acts, but the acts or omissions of the 
Crown, and therefore, in contemplation of law, not wrongful. 
If upon the evidence he has satisfied this onus, he has sustained 
his appeal, and is entitled to have the action dismissed: Hiecox v. 
Lander, 24 Or. 250.

But there was no proof; it was all left to presumption. Be
yond the tacitly admitted fact that the road-making was a public 
work, I can find no evidence of authority of any kind beyond the 
bald statement that the defendant was the foreman and the 
Government official having sole charge of the roadway and the 
employees. It is not enough to say: “The road-building was a 
public work of the Province, and I was the foreman; and it is to 
be assumed by the Court that all that is complained of was 
authorised by the Crown.-’ Why should it be assumed? In the 
early days of settlement, clearing the land was everywhere, and 
still is in many parts of the Province, a primary condition of 
permanent occupation, and the setting out of fires was and 
is an indispensable accompaniment. Notwithstanding the 
recognised necessity of employing fire as a handmaid of clearing
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and cultivation, it was always recognised as a useful but danger
ous servant, and from the earliest times until to-day the Courts, 
to the knowledge and with the approval of the Legislature, have 
uniformly insisted that the man who kindles or sets out a fire upon 
his premises must, by taking into account the season of the year, 
the wind and the weather, the condition of adjoining or neigh
bouring land and buildings, the giving of timely notice, the employ
ment of adequate assistance, and otherwise according to the cir
cumstances, exercise reasonable care and diligence to prevent 
injury to his neighbours.

It is common knowledge that sections of alternate earth and 
rock of the character of the territory in which this road was built 
are more liable to be subjected to accidental summer fires, and 
the fire is liable to spread over a wider range of country, than where 
the land is unbroken and of better quality; and the consequence 
of this is, that greater precautions ought to be, and usually are, 
observed. This perhaps accounts for the notices posted in the 
smoking cars on trains running between the east and the west, and 
in New Ontario, warning passengers not to drop stubs of cigars 
or cigarettes from the cars. This certainly was one of the reasons 
for proclaiming Northern Ontario “a fire district."

The Legislature has been alive to the peril of bush fires, and 
has recognised the need of supplementing the common law by 
many specific enactments now embodied in R.S.O. 1914.

The Railway Act, ch. 185, secs. 104 and 138, compels a railway 
company to keep its right of way clean and free from inflammable 
refuse, to maintain an adequate and efficient staff of fire-rangers, 
to patrol the line, etc.

The Forest Fires Prevention Act, ch. 241, empowers the 
Lieutenant-Governor in Council to proclaim any part of Ontario 
a fire district, and provides for a semi-close fire season within the 
district proclaimed from the 1st April to the 1st November in 
any year, and provides for the appointment of tire-rangers and 
for penalties.

And, without attempting to be exhaustive, I refer to the Fire 
Guardians Act, ch. 242. This is an important Act, and shews 
clearly the trend of the legislative mind. The council may appoint 
fire guardians. After their appointment (I am speaking only in 
general terms) no one shall set out any fire in any place where it
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would lie likely to spread between the 1st July and the 1st October, 
without 6rst obtaining permission in writing from one of the two 
fire guardians for his polling subdivision. The starting of a fire 
without permission is priml fade evidence of negligence. The 
guardian applied to for permission shall examine the place desig
nated before granting it, and may refuse it. The permission can
not be pleaded in bar or mitigation of damages claimed for 
negligently setting out the fire. A penalty of 8100 may be recov
ered for contravention of the Act. The revised statute (ch. 242) 
is founded upon 2 Geo. V. ch. 62, a statute long antedating the 
execution of the Government work in question.

Confronted by all these facts and circumstances and statutory 
provisions, how could it be assumed, even if inferences could be 
accepted as the substitute for actual proof, that the Crown 
authorised and intended the defendant to act, as he did act, in 
reckless and callous disregard of the safety of settlers for scores 
of miles from either side of the road he was constructing? On 
the contrary, though it is immaterial, the presumption is clearly 
the other way.

In Hiscox v. Lander the judgment of Chancellor Spragge was 
not concurred in by a majority of the Court on rehearing, but 
the ultimate decision in no way conflicts with the statements of 
the law in the extract 1 am about to make. The learned Chan
cellor, in his judgment at the trial, said (p. 251): “There is, 
I apprehend, nothing in the fact of the act being done by a person 
acting in a public capacity that per te exonerates him from liability. 
No one can say, ‘ My acts cannot be called in question in a Court 
of justice because they were acts done by me in my public char
acter.’ That of itself is no answer. The answer must lie that the 
act for which the party is called in question is an act authorised 
by the Legislature.”

It is not a question of official position, where the act is primdfade 
or per sc wrongful ; but, was the act, otherwise wrongful and action
able, authorised by theCrown? As stated by Mr. Justice Blackburn 
in Mersey Docks Trustees v. Gibbs (1866), L.R. 1 H.L.93,atp. 112: 
“The principle is, that the act is not wrongful, not because it is 
for a public purpose, but because it is authorised by the Legis
lature.”

Feather v. The Queen (1865), 6 B. & S. 257, was an action to
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recover from the Crown, by petition of right, compensation for 
the use of a patented device of the suppliant. The right to 
maintain the petition was objected to by demurrer. It was held that 
exclusive rights, conferred in the usual general terms, did not 
exclude user by the Crown without payment. It was stated, if 
not decided, that if the petitioner had any right it was not against 
the Crown but against the officer of the Crown using the patented 
device; that, to bind the Crown, the Crown must lie specifically 
named. In delivering the judgment of the Court in favour of the 
Crown, Chief Justice Cockbum, at pp. 295, 296, said: “Now, 
apart altogether from the question of procedure, a petition of 
right in respect of a wrong, in the legal sense of the term, shews 
no right to legal redress against the Sovereign. For the maxim 
that the King can do no wrong applies to personal as well as to 
political wrongs; and not only to wrongs done personally by the 
Sovereign, if such a thing can be supposed to be possible, but to 
injuries done by a subject by the authority of the Sovereign. For, 
from the maxim that the King cannot do wrong, it follows, as a 
necessary consequence, that the King cannot authorise wrong. 
For to authorise a wrong to lie done is to do wrong; inasmuch as 
the wrongful act, when done, becomes, in law, the act of him who 
directed or authorised it to be done. It follows that a petition of 
right which complains of a tortious act done by the Crown, or 
by a public serv ant by authority of the Crown, discloses no matter 
of complaint which can entitle the petitioner to redress. As in 
the eye of the law no such wrong can lie done, so, in law, no right 
to redress can arise; and the petition, therefore, which rests upon 
such a foundation, falls at once to the ground."

I quote mainly for what follows; and to shew that the right 
of action against the subject for negligence is not interfered with. 
The learned Chief Justice proceeds: “ Let it not, however, lie suppos
ed that a subject sustaining a legal wrong at the hands of a Minister 
of the Crown is without a remedy. As the Sovereign cannot 
authorise wrong to be done, the authority of the Crown would 
afford no defence to an action brought for an illegal act committed 
by an officer of the Crown. The learned counsel for the suppliant 
rested part of his argument on the ground that there could be no 
remedy by action against an officer of State for an injury done by the 
authority of the Crown, but he altogether failed to make good that 
position."
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After pointing out the meaning of Huron v. Denman (1848), 
2 Ex. 167, he proceeds: “The decision leaves the question as to 
the right of action between subject and subject wholly untouched. 
On the other hand, the case of the general warrants, Money v. 
Leach (1765), 3 Burr. 1742, and the cases of Sutton v. Johnstone 
(1786), 1 T.R.493, and Sutherland v. Murray (1783), 1 T.R. 538, 
there cited, are direct authorities that an action will lie for a 
tortious act notwithstanding it may have the sanction of the highest 
authority in the State.”

The law as here declared presents much more formidable 
barriers in the way of the defendant than I have ventured to 
suggest, for not only has the defendant failed to prove authority, 
but the Court should presume that he was not authorised; and 
further evidence could not properly be accepted, for “an action 
will lie for a tortious act notwithstanding it may have the 
sanction of the highest authority in the State.” But, as this is 
obiter dictum, though necessarily of great weight, I prefer to rest 
my judgment upon the absence of proof of the authority of the 
Crown, and to adopt the statement of Mr. Justice Blackburn in 
the Mersey Docks case where he says (L.R. 1 H.L. at p. 112): 
" If the Legislature directs or authorises the doing of a particular 
thing, the doing of it cannot be wrongful. . . And: “Though 
the Legislature has authorised the execution of the works, it does 
not thereby exempt those authorised to make them from the 
obligation to use reasonable care that in making them no 
unnecessary damage be done.” Or, as said by Mr. Justice 
Crompton in Brine v. Great Western R.W. Co. (1862), 2 B.& S. 
402, at p. 411: “The distinction is now clearly established 
between damage from work authorised by statute, where the 
party generally is to have compensation and the authority is a 
bar to an action, and damage by reason of the works being negli
gently done, as to which the owner’s remedy by way of action 
remains;” and upon the authority of cases such as Money v. 
Leach, Sutton v. Johnstone, and Sutherland v. Murray, in which 
the principle here to be determined was directly in issue.

It will be sufficient to refer to Sutton v. Johnstone, in which the 
direct ground of complaint was, that the defendant had not acted 
within the scope and extent of his authority as commander of the 
Bristol fleet. In that case there had been two trials. On the second
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trial, the plaintiff was awarded £6,000 damages, and a motion was 
made in arrest of judgment. Baron Eyre, tlelivering the unanimous 
judgment of theCourt of Exchequer, 1 T.R. at p. 503, said: “The 
commander in chief of a squadron of ships of war is in the condi
tion of every other subject of this country, who, being put in 
authority, has responsibility annexed to his situation. The prop
ositions, which attempt to establish a distinction for him, are 
dangerously loose and indefinite. It is said, subordinate officers 
may be brought to a court-martial for improper conduct, and that 
no action lies for anything done in a course of discipline, and under 
powers incident to situation. If, by improper conduct, be 
meant a breach of articles for the government of the navy; if, by 
a course of discipline, be meant, exacting that which the discipline 
of the navy requires; if, by what is done under powers, be meant 
that which is warranted to be done under those powers; it will be 
agreed simply, for doing any of those acts no action will lie; for 
those are lawful acts in themselves, and there is nothing added to 
make them unlawful in the particular case." And, referring to 
what might be done “under power» incident to his situation," the 
learned Baron continues: “But in respect to the first branch of 
this proposition, if it be meant that a commander in chief has a 
privilege to bring a subordinate officer to a court-martial for 
an offence which he knows him to be innocent of, under colour of 
his power, or of the duty of his situation to bring forward inquiries 
into the conduct of his officers, the proposition is too monstrous 
tobedebated. . . . Andoncmay observe in general, in respect of 
what is done under powers incident to situations, that there is a 
wide difference between indulging to situation a latitude touching 
the extent of power, and touching the abuse of it. Cases may be 
put of situations so critical that the power ought to be unbounded : 
but it is impossible to state a case where it is necessary that it 
should be abused ; and it is the felicity of those who live under a 
free constitution of government, that it is equally impossible to 
state a case where it can be abused with impunity."

We were referred by Mr. Ferguson to Beven on Negligence, 3rd 
ed., p. 679, and an American case, cited in the foot-note, Marier v. 
St. Paul Minneapolis and Manitoba R.W. Co., 47 Am. Rep. 793. 
The law as there discussed has no bearing on the questions to be 
determined upon this appeal. It relates to doctrines affecting the
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relation of master and servant, and no such question directly 
arises here. However, I am clearly of opinion that the defendant’s 
claim of immunity by reason of being a servant of the Crown fails.

This is the only question argued, or at all events seriously 
urged, before us. It is, perhaps, right, however, that I should 
consider two other questions, namely:—

(а) Is the defendant answerable for the act of the boy?
(б) Did the defendant fail to exercise reasonable and ordinary 

care?
The boy and the defendant were both servants of the Crown, 

but none the less the defendant was in sole charge of the under
taking, he had full control and direction of the gang—including 
the boy—and he was a person to whose orders and directions 
the boy was bound to conform, and did conform. The respon
sibility in this case is not dependent upon any question of master 
and servant. The defendant directed, or, if he did not verbally 
direct (and there is abundant evidence that he did), he at all 
events knew and approved of and authorised what was being done 
from day to day, and, he concurring in and authorising what was 
done, from day to day and on that day, it was, in law, his act— 
his own act—as conclusively as if he had struck the match with 
his own hand. I can best describe the defendant's position 
as to this point by quoting again one sentence from the judgment 
of Chief Justice Cockburn in Feather v. The Queen, 6 B. & S. 
at p. 295: “For to authorise a wrong to be done is to do a 
wrong; inasmuch as the wrongful act, when done, becomes, in law, 
the act of him who directed or authorised it to be done."

Was it negligent and wrongful? I have more than once indi
cated my opinion, but have not stated the facts, as I think the 
thing speaks for itself. Assuming the defendant to be a rational 
man—and he was the foreman and supervisor of a Government 
work, and the duty of taking ordinary care is bnposed alike on 
the wise and the simple—he could not fail to know that a wholly 
unprotected fire on that road, during the continuous dry weather 
of which he speaks, was liable any day to set the whole country
side in a blaze; and yet, without a word of warning or advice, he 
leaves all to chance, when a four foot square sheet of iron, curved 
and placed to intercept the wind, would have reduced the risk by
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perhaps ninety per cent., and the use of a small coal oil stove 
would have completely eliminated the danger. If he was not 
there on the night of the day in question, he was there next morn
ing, before any actual damage had been occasioned, saw the fire 
which he had originated, and “passed by on the other side."

The appeal should be dismissed with costs.

Rose, J., concurred.

Riddell, J. (dissenting) An appeal from the District Court 
of the District of Sudbury.

The Government of Ontario were, during the summer of 1915, 
building a road in the newer part of Ontario, their foreman lieing 
the defendant. The foreman employed one Arthur Richer as a 
labourer on the work and his son as a water-boy, “to carry water," 
“to get good water." This boy, Thomas Richer, made a fire 
apparently on the roadway, to make tea for the workers: the 
fire spread, and, notwithstanding the efforts of the defendant and 
his men, reached the buildings of the plaintiff, an adjoining 
settler, and destroyed them. The plaintiff sued the foreman, and 
the learned District Court Judge gave him judgment for $217 
and coats. The defendant now appeals.

The relation of the defendant and the boy was not that of 
master and servant, the boy was equally with the foreman the 
servant of the Crown—accordingly, as between the defendant 
and the boy, the maxim respondeat superior has no application.

Assuming that the loss of the plaintiff was due to the negli
gence of the boy (of which I find little, if any, evidence), the posi
tion of the foreman is clear.

While he cannot himself hide behind the Crown and say 
respondeat superior, since the Crown can neither commit nor 
command a tort (Feather v. The Queen, 6 B. & S. 257), he is not 
liable for any negligence or default of those in the same employ
ment as himself: Hiscoz v. Lander, 24 Gr. 250 (especially at p. 
266), and cases therein cited. But he would be liable if the boy, 
who was under his orders, were ordered by him to do any act 
either necessarily or naturally dangerous.

In the present case I can find no evidence that the defendant 
ordered anything to be done from which danger should have been
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anticipated. On the day in question, he gave no orders to the 
boy, who seems to have received instructions from either his 
father or another workman, Dinl. In any case, the only thing the 
defendant is proved to have said was to the boy’s father: "Have 
you lots of water ready? It will soon be time to make the tea. ’’ 
Assuming that this was an implied command to make a fire, it 
was not a command to set the fire in a dangerous place or to set it 
negligently. The defendant was not to anticipate negligence 
of any kind; and, in the absence of the relation of master and 
servant, he is not liable for the negligence of another.

I would allow the appeal and dismiss the action, both with 
costs. Appeal dismissed vrith costs; Riddell, J., dissenting.

NOEL T. THE KING.
Exchequer Court of Canada, Audette, J. January 8, 1917.

Waters (| I C—52)—Obstruction or navigation—Wharf—Trespasser 
—Nuisance.

A trespasser taking possession of the foreshore of a navigable river and 
building a wharf thereon cannot maintain an action for damages against 
the Crown for erecting a retaining wall in the interests of navigation 
and to protect the shore from erosion.

Petition of right to recover the value of a wharf constructed 
in navigable and tidal waters at the mouth of the Bonaventure 
River, in the Province of Quebec.

F. O. Drouin, for suppliant; IP. LaRue, for respondent.
Audette, J.:—The suppliant, by his petition of right, seeks to 

recover the sum of $1,408.70, as representing the value with inter
est, of a wharf constructed by him at the mouth of the Bona
venture River, County of Bonaventure, and Province of Quebec.

He further contends that previous to starting work he went 
to Quebec and obtained from E. E. Tache, the Deputy Minister 
of the Crown Land and Forests Department, the verbal per
mission to erect his wharf, Tache saying to him: “Build on, 
and you will never be disturbed."

However, when he started to work upon this wharf, both 
W. C. Edwards and R. N. LeBlanc complained to the Quebec 
Government of the building of same, and asked to have it stopped. 
Tache, the Deputy of the Lands Department, then wrote to 
Noel, on August 27,1907, calling his attention that he was neither 
riparian owner nor owner of the bed of the river where he was con-
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structing his wharf, and requested him to stop immediately the 
works already started, and to remove every thing from the land, and 
that Noel failing to do so the Department would take legal pro
ceedings to protect itself. Noel contends he then went to Quebec 
a second time, saw Tache with respect to the letter, ami that 
Tache again told him “Laissez donc faire, continuez et ne dites 
rien.” Tache is now dead, and there is no corroboration of 
Noel’s evidence respecting what Tache might have said to him, 
although Vien is alleged to have t>een present on the occasion of 
Noel’s second visit to Tache, but he was not called as a witness. 
In face of the letter, written by Tache, Noel’s contention as to 
Tache’s verbal utterance is*indeed liable to make one mort- than 
perplexed on this branch of the evidence, but it has no bearing 
upon the merits of the case.

Now, to properly appreciate the merits of this case, it is well 
to state in limine that Noel was not a riparian owner, that is, he 
did not own the land on the shore abutting the wharf. Further, 
he was not the owner of the portion of the river upon which he 
erected his wharf, the fort-shore having been sold by the Quebec 
Government under the Grown grant; and, further, he never 
obtained from the federal government leave to put up a wharf, 
as provided by c. 115, R.S.C. 1906, as amended by 9-10 Edw. VII. 
c. 44, the wharf being erected in navigable and tidal waters.

Then after the wharf had been out of use for about a couple 
of years, and had been partly swept away by the sea, the Govern
ment of Canada at the request of citizens of the locality, in the 
interests of navigation, and to protect the shore from serious 
erosion, built on each side of the wharf a. retaining wall which 
would have almost enclosed the suppliant’s wharf and for which 
he claims.

Now this is the case of a stranger, a trespasser, taking posses
sion of the foreshore, and part of the bed of the river navigable at 
low tide, and while perhaps a wrongdoer not in privity with Noel 
could not be heard to raise the question of Noel’s right, it is other
wise with respect to the Crown holding for the public the para
mount right of navigation and here to protect the jus publicum.

The suppliant, as already mentioned, never obtained leave 
from the federal government to put up the wharf, and had he 
applied, in view' of the works done by the Crown, such application
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would, it must he inferred, have been refused, since it is clearly 
established that his wharf is an interference with navigation, and 
also interfered with the works the Federal Crown had thought 
necessary to undertake for the improvement of navigation in 
the Bonaventure River, a river both navigable and tidal at the 
place in question.

Therefore, the suppliant as a trespasser was maintaining a 
nuisance at the time the Crown started its works, and it is well 
said by Strong, J., in the case of Wood v. Esson, 9 Can. S.C.R. 239, 
at 243, “that nothing short of legislative sanction can take 
from anything which hinders navigation the character of a nuis
ance.” This language is also quoted with approval by Martin, J., 
in the case of Kennedy v. The “Surrey,” 10 Can. Ex. 29, at 40. 
There can be no interference with public rights without legislative 
authority. It was also held in the case of The Queen v. Moss, 26 
Can. S.C.R. 322, that an obstruction to navigation cannot be 
justified on the ground that the public lienefits to be derived 
from it outweigh the inconvenience it causes . . . . It is a public 
nuisance though of very great public benefit and the obstruction 
of the slightest possible degree.”

In the Thames Conservators v. Srneed, [1897] 2 Q.B. 334, at 
338, Smith, L.J., expressed the opinion “that primâ facie the 
words the ‘ l>ed of the Thames,’ denote that portion of the river 
which in the ordinary and regular course of nature is covered by 
the waters of the river.” And see per Chitty, L.J., at p. 353. 
If that definition is adopted here, the suppliant is in no better 
position than an encroacher upon a highway whose right has not 
ripened into adverse possession under the statute and whose 
erections are therefore nuisances which can be abated.

In the case of Dimes v. Petley, 15 Q.B. 276, it was held that the 
defendant could not maintain an action for damages against the 
owner of a ship which damaged his wharf, the wharf being an 
obstruction to navigation, although it was held that the plaintiff 
could not abate the nuisance unless it did him a special injury. 
Applying the first principle to the suppliant’s case, can it not be 
said that if the suppliant built out his wharf so as to interfere with 
navigation, his own act was the fons et origo malorum? How can the 
court give damages to a suppliant who comes into court as a con
fessed trespasser whose grievance arises from his own original wrong 
in encroaching upon the rights of the public? See on this point
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the later case of Liverpool, &c., S.S. Co. v. Mersey Trading Co., 
[1908] 2 Ch. D. 460, at 473.

Could it Ik* contended that the Crown, in the right of the Dom
inion of Canada, would Ik* liable as against a person having no 
riparian right, no right to the bed of the river which is in the 
hands of third parties, and further having no permission or auth
ority to so erect a wharf in navigable waters, for interfering with 
such a wharf by the erection of works performed in the interest 
of navigation and to improve the same? The question must Ik* 
answered in the negative.

There is the further contention that the Crown gave a subsidy 
towards the erection of Noel’s wharf. But there was no subsidy. 
As explained by witnesses Belle-Isle and Amyot, on one occasion 
Noel met the latter and told him it would Ik* advantageous to 
have a landing on the River Bonaventure. Amyot then wrote 
to the assistant chief engineer at Ottawa, who authorized him to 
spend $150 on such a landing, under the circumstances more 
especially detailed in the evidence with the understanding it 
would not Ik* permanent work. And when Noel had spent that 
amount, Amyot certified for work to the amount of $150 which 
were subsequently paid to Noel. In any event no subsidy 
could Ik* properly paid without the authority of parliament, and 
without order-in-council. Ami as above related, when the 
government started its works the Noel wharf had lK*en in disuse 
and abandoned for quite a while at that time, says witness Belle- 
Isle who was in charge of the government works, and he says 
it was in a state of non-existence and consisted in a gathering of 
stones and could not l>e used as a wharf. And he adds the only 
benefit the government could derive from it was the stones Noel 
placed in his wharf, and that stone was amply paid for by the 
$150 spent on his wharf.

This is a pure action of tort for which there is no statutory 
remedy, and, moreover, the Crown had the right to abate the 
nuisance under the circumstances.

Therefore, the suppliant is not entitled to the relief sought 
by his petition of right. Petition dismissed.
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ONT. OTTO T. ROGER AND KELLY.
S. C. Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Middleton, 

Lennox and Rose, JJ. October 12, 1917.
Drains and sewers (§ II—10)—Ditches and Watercourses Act—

Appeal from award.
An appeal to a County Judge under sec. 21 of the Ditches and 

Watercourses Act, R.S.O. 1914, c. 260, is a re-hearing, and all objections 
as to the regularity of the award should be made then; if no appeal has 
been t aken within the time limited, the award is valid and binding under 
sec. 23 of the Act.

Statement. Appeal by the plaintiff from the judgment of Sutherland, J.,
35 D.L.R. 336, 39 O.L.R. 127. Affirmed.

li. S. Robertson, for appellant; G. G. McPherson, K.C., for 
defendant Roger, respondent; W. G. Owens, for defendant Kelly, 
respondent.

Meredith, C.J.C.P.:—This is another of those cases in 
which the consequences which must follow from giving effect to 
the plaintiff’s claim are so unreasonable that it is hardly believable 
that the law can require that effect be given to it.

The purpose of the action is really to defeat a drainage scheme 
which has been carried so near to a completed drain that only a 
part of that part of it which was to have been constructed on the 
plaintiff's land remains unfinished. All of his neighbours through 
whose lands the drain passes, and whose lands arc affected by it, 
have done all that the scheme required them to do, including the 
construction of the drain on two out of three parts of it on the 
plaintiff’s land.

The scheme is one which is being carried into effect under the 
provisions of the Ditches and Watercourses Act, and an award 
purporting to have been made in accordance with them ; and it is 
admitted that the proceedings in which the award was made 
were properly instituted : and the plaintiff was a party to such 
proceedings, but did not appeal against the award.

In these circumstances this action was brought to prevent 
the completion of the drain under the award, and so render nuga
tory the award and all that has been done under it, and so brought

Meredith,
CJ.C.P.

and carried on hitherto without any one of the other land-owners,
or any other person beneficially interested in it, being made a 
party to the action; and we are asked to make a judgment behind 
the backs of all such persons, a judgment which will have that 
effect.
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No one can doubt the right of any land-owner to sue any one 
for trespass to lands; but where the real question to l>e determined 
in the action is, whether an award made or purporting to be made 
under that drainage legislation is or is not valid, and when the 
plaintiff in the action was a party to the proceedings in which 
the award was made, one naturally turns to the enactment to 
see if it does not prevent so great an injustice as it would be to 
give effect to the claim in this action in the absence of every one, 
affected by the award, except the plaintiff.

And one has not to go far or seek deeply to find that it does, 
whilst at the same time giving ample protection to all the rights of 
any one opposed to the award.

The Act—sec. 21—gives to any owner affected by the award 
a right of appeal to a Judge of the County Court of the county 
in which the land affected is; and confers upon such Judge? the 
amplest power, after notice to all parties interested, to hear and 
determine the appeal, including the right to inspect the land and 
require the engineer to accompany him, and to set aside, “alter 
or affirm the award and correct any errors therein,” as well as 
order payment of costs and deprive the engineer of his fees, as 
therein provided.

Thus the Legislature has provided a special court with ample 
special machinery, in the locality, to hear and determine, speedily 
and inexpensively, and finally and fully dispose of, all such ques
tions as those involved in this action : and it has done more than 
that; it has provided also—sec. 23—that an award shall, after the 
time for appealing has passed without appeal, as well as after the 
determination of appeals, if any, and affirmance of the award, 
“ be valid and binding, to all intents and purposes, notwithstanding 
any defect in form or substance either in the award or in any of 
the proceedings prior to the making of the award:” and further— 
sec. 22—that “no award shall be set aside for want of form only 
or for want of strict compliance with the provisions of this Act, 
and the Judge, instead of setting aside the award, may amend 
it or the other proceedings or may refer back the award to the 
engineer, with such directions as the Judge may deem necessary. ”

These and the other provisions of the enactment seem to me 
to make it abundantly plain that the Legislature intended that 
all such questions as have been presented for our consideration

ONT.

8. C.

Kelly.

Meredith,
C.J.C.P.



670 Dominion Law Reports. [38 D.L.R.

ONT.

sTc!
Otto

».
Roger

and
Kelly.

are questions which arc to be dealt with in the special tribunal 
which it created for the purpose of best giving effect to the 
provisions of the Act, to be dealt with by that tribunal, 
with all its power to protect all persons and properties affected 
and prevent nugatory proceedings, after notice to “all parties 
interested ; ” and not in this or any other Court behind 
the backs of all parties substantially interested.

I cannot at all agree with Mr. Robertson, in his contention 
that the objections to the award are in respect of matters of such 
importance that, whether the County Court Judge had or had 
not power to deal with them, they should l>e held, in this Court, 
to have made the award altogether of no effect.

His first point is that, though the proceedings were commenced 
in the name of the husband, the next step was taken in the name 
of the wife, and that therefore the second step was not made in 
compliance with the provisions of sec. 13 of the Act. But, as 
the presumption is in favour of a proper rather than an improper 
course of procedure, the plaintiff should, in any case, have given 
further evidence than merely that which the notices afford, if 
they afford any, of non-compliance with the provisions of sec. 13. 
The notices were in respect of the same land, and it is very pro
bable that the notice was given by the husband for his wife, and 
probable too that each has an interest in the land ; and pretty 
certain that each notice was really the act of each. No one can 
be in any degree prejudiced by the notice, whether in conformity 
with the provisions of the 13th section or not. As the owner 
of the land is now bound by the award, the non-conformity, if 
there were such, becomes but a “w’ant of form,” a “w'ant of strict 
compliance with the provisions of the Act;” as wrell as a thing 
amendable by the County Court Judge, and a defect in form or 
substance in some of the proceedings prior to the award, and so 
the Legislature expressly has quadruply guarded against our 
interference on such ground.

The second and main point is: that the engineer did not com
ply with the provisions of sec. 16, but sent his assistant to do the 
work. He should have complied substantially ; but, if he had, 
the result would have been the same. He knew the place in 
question w ell ; it was a foregone conclusion what his award would 
be; and so it seems to me to have been one of those wants or de-
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fects which the Legislature has wisely provided shall not, after 
the award has been affirmed, by lapse of time or otherwise, sup
port an attack upon it.

So too, I think, of the point made, but based upon an assertion 
not really proved, that the approval of the Board of Railway 
Commissioners has not been obtained: and of the point, which 
I cannot find to be proved, that the drain was not continued to a 
sufficient outlet. These things and the others are all things 
which the Legislature intended to have dealt with exclusively by 
the local Judge in the locality, and which it also intended that he 
should cure in all cases needing a cure and which were curable. 
Indeed it seems to me that that must be so, for look what must 
follow' if we gave effect to the plaintiff’s claim: the gross injustice 
of rendering nugatory and useless the award and the work done 
under it behind the back of every one directly interested in sup
porting the award : a thwart ing the intention of the legislation to 
make the objects of the enactment obtainable speedily and in
expensively: a practical destruction of the award and waste of all 
former proceedings, only to have them gone over again with 
precisely the same result, as would surely be done at the instance 
of the same land-owner.

In regard to the outlet, if insufficient, the plaintiff's failure to 
appeal does not make him subject to irreparable injury, as was 
contended: the provisions of the drainage enactment arc as much 
open to him as to any one else; and there is no reason to think 
that the drain of the municipality shall not be cleaned out, nor 
that, if it is not, there are no means of enforcing the performance 
of that necessary work.

The cases relied upon by Mr. Robertson are as likely to be 
misleading as helpful, having all been decided before the Act 
assumed its present form. We must deal with the Act as it is.

In my opinion, the trial Judge wras quite right in dismissing 
this action, and we should likewise dismiss this appeal.

Middleton, J.:—In this case the plaintiff must fail unless he 
can successfully attack the award made by the engineer.

Several grounds of attack were developed: the most important 
was, that the engineer did not, as directed by the statute, go upon 
the ground and meet the parties before making his award, but 
sent his assistant, and that this assistant was merely instructed
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to ascertain certain levels, etc., and did not hear the parties or 
their evidence, so that there was not only no hearing by the en
gineer himself but no hearing at all.

This, if made out upon the evidence, would be a most serious 
defect; and, if it is not sufficient to relieve from the award by 
reason of the curative provisions of the statute, minor objections 
need not be discussed.

When Township of McKillop v. Township of Logan, 29 S.C.R. 
702, was deckled, the statute (Ditches and Watercourses Act, 
1894, 57 Viet. ch. 55, sec. 24) made an award binding “notwith
standing any defect in form or substance either in the award or 
in any of the proceedings relating to the works to be done there
under taken under the provisions of this Act.” This was held 
not to cure an insufficient notice originating the proceedings, 
the section “not covering the proceedings to be taken anterior to 
it” (the award) “for the purpose of putting in operation the mach
inery of the Act” (p. 705).

The statute was artiended after this decision; and, according to 
the amended statute, the award, after the time limited for appeal
ing, and after the determination of any appeal, is “valid and 
binding, to all intents and purposes, notwithstanding any defect 
in form or substance either in the award or in any of the proceed
ings prior to the making of the award:” R.S.O. 1914, eh. 200, 
sec. 23.

It is argued that the omission on the part of the engineer to 
hear the parties is not “a defect in any of the proceedings” so 
cured, but is the failure to take one of the proceedings necessary 
to confer upon the engineer jurisdiction to make the award. 
The absence of the hearing, it is argued, is so fundamental a 
matter that, notwithstanding sec. 23, it renders the proceedings 
void.

This is, I think, too narrow a view of the statute. Its scope can 
best be grasped from a consideration of the power of the County 
Court Judge upon an appeal under sec. 21. The “appeal” is 
really a rehearing. The Judge may go into the whole matter 
de novo. He may go upon the ground and himself view the 
land. He may compel the engineer to accompany him and render 
all assistance. He may take evidence and may amend the award 
if this is necessary to do justice. If the engineer has been at 
fault he may be deprived of his fee.
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This makes it clear that any neglect or improper conduct on 
the part of the engineer may be set right upon the appeal.

Anything that can be remedied upon the appeal is, in my view, 
covered by the curative section. The same validity is given to 
an award against which there is no appeal within the limited 
time as is given to an award which is dealt with upon an appeal.

The serious consequences which would follow from any un
certainty as to the validity of an award have induced the Legis
lature to give this wide right of rehearing before the County Court 
Judge, coupled with the statutory validation of all awards not 
attacked or attacked unsuccessfully.

Money is spent and work done on the faith of the award, and 
a serious situation would be created if this award should be 
treated as a nullity, and so an almost completed undertaking 
should be rendered useless, or the plaintiff escape paying Ins 
share, because of some bungle of an engineer.

If the alleged invalidity should be tried, as is here sought, in 
an action to which those interested in upholding the award are 
not parties, the inconvenience of yielding to the plaintiff's con
tentions becomes yet more apparent.

It is argued that the award is bad because the drain is not 
carried to a sufficient outlet. This is based upon a curious 
misreading of McGillivray v. Township of Lochiel, 8 O.L.R. 440. 
It was there held that an award could not justify pouring the drain
age water upon the lands of a stranger to the proceedings. The 
Drainage Act contemplated taking the waters to a sufficient 
outlet and not pouring them upon the land of some one else. 
This was all that was there decided. In Healy v. Ross (1914), 
32 O.L.R. 184, I so interpreted this decision, and on appeal 
(33 O.L.R. 368, 22 D.L.R. 408) Mr. Justice (iarrow did not in
dicate that I had failed rightly to interpret his opinion in the 
earlier case.

Then it is said that the award is bad because it contemplates 
crossing the Grand Trunk Railway, and no permission has been 
obtained from the Dominion Railway Board. All that sec. 251 
of the Railway Act requires is, that the consent of the Board be 
obtained before the work is actually done on the lands of the 
railway.
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In all aspects of the case, the appeal fails, and must be dis
missed with costs.

Lennox, J., agreed in the result.
Rose, J., agreed with Middleton, J.

Appeal dismissed with costs.

LEFEBVRE v. THE KING.
Exchequer Court of Canada, Audette, J. January 29, 1917.

Contracts (§11 D—170)—Sale of land—Option—Privity.
In a deed of sale of certain lands and property previously held under 

option, there being doubt in the minds of some of the interested parties 
as to whether all the rights under the option had lapsed, a clause inserted 
as between the Crown and its vendors whereby the former would not 
hold their vendors responsible for any trouble which might arise from 
said option does not establish any privity of contract as between the 
Crown and third parties.

Petition of right to recover compensation under an option, 
with respect to certain land taken by His Majesty, for the con
struction of a barrier or dam on the River St. Charles, P.Q.

G. A. Marsan and Armand Lavergne, for suppliant; A. Bernier, 
K.C., and Joseph Bedard, for respondent.

Aldette, J.:—After a brief statement of the case had been 
made by counsel at the opening of the trial at bar, I ordered, and 
the parties agreed thereto, that the case be then proceeded with 
only upon the hearing of the questions of law and all the questions 
raised by the written pleadings herein—leaving out for the present 
the consideration of the question of the value of the property in 
question herein and of the quantum which might finally be ordered 
to lx* paid to either party. In other words, that the questions of 
law were to be disposed of before venturing upon the questions of 
value and compensation.

In the course of the months of April and July, 1912, the 
owners of the lands in question in this case consented and gave 
several options to different persons at prices and conditions therein 
mentioned.

On October 7, 1912, a deed of agreement (acte d’ accord) was 
entered into between the owners of the lands in question and the 
parties holding the options; however, the suppliant contends he 
is not affected by this deed, as the mandate given by him to his 
solicitor, before leaving for a long absence, to sign a deed of agree
ment on his behalf did not purport to be the deed as entered into
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and perfected. However, in this respect it is well to note that the 
suppliant is not claiming under the option given to himself person
ally in his name; but that he is claiming under the option given in 
the name of Roeh who signed such agreement unconditionally.

It may also Ik* mentioned that this mutation of property or 
these options were entered into in view of a prospected expropria
tion by the Crown of the property in question as part of its public 
works now under construction in the River St. Charles at Quebec. 
The evidence discloses it was talked of at the time of the negotia
tions or obtaining the options.

Following all expectations, on January 13, 1913, the Crown, 
as representing the Government of Canada, expropriated the lands 
in question by depositing a plan and description of the same in 
the registry office of the registration division of Quebec and from 
that day on the property was vested in the Crown.

Subsequent to this expropriation, the Crown having failed to 
make any tender or offer for the said lands so taken, a fiat for a 
petition of right was granted the owners whereby they claimed the 
value of the said lands. However, in view of arriving at a settle
ment lietween such owners and the Crown without any litigation, 
on June 27, 1914, the parties came together and entered into an 
agreement which appears in the deed of sale of that date. This 
deed, after reciting the chain of facts leading to the habendum 
clause fixing the price, contains the following clause, upon which 
the present action rests. The clause reads as follows:—

The (lovernnieiit of Canada will not hold tin* vendors responsible for any 
trouble whieh may arise in connection with the said immovable projiertics by 
reason of the covenants entered into by them as they apiiear in a certain 
notarial deed of October 17, 1912, before Joseph Sirois, Notary of Quebec 
(copy of which is delivered to the government), with the said F. A. Koch, 
J. F. Laçasse, J. A. Leblanc, and Alleyn Taschereau, and from the following 
options or covenants prior to the said notarial deed, viz.: (a) Option by Alex
andre Gauvreau to Alleyn Taschereau ami Alphonse Indebvre, dated April 4, 
1912, before Yves Montreuil, Notary at Quebec; (b) Option by Alleyn Tas
chereau and Alphonse Ixdebvre to J. F. Laçasse and J. A. Leblanc, dated 
April 4, 1912, Indore Yves Montreuil, Notary at Quebec; (c) Option by Alex
andre Gauvreau to J. F. Laçasse and J. A. Is'blanc, dated April 12, 1912; (d) 
Option by Alexandre Gauvreau to F. A. Koch, dated July 18, 1912; or (e) 
From an alleged option from Alexandre Gauvreau to J. A. Lefebvre, dated 
April 11,1912.

Subsequently thereto, namely, on September 15, 1914, the 
suppliant took out an action in the Superior Court of the District 
of Quebec against the owners of the land in question for the same
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amount, viz., $004,985.40, the pleadings in that case covering, 
inter alia, the same grounds of the present cause of action. The 
action in the provincial court was settled under a notarial agree
ment hearing date October 20, 1910, to which effect was given 
under a judgment obtained in that court under a discontinuance 
of suit by the plaint iff Ixtfcbvre and the action, pursuant to the 
said discontinuance, was dismissed, each party paying his own 
costs. Arts. 275 to 278, C.C.P. (Que.).

While this case may appear to lx* involved in numerous and 
intricate facts, in the view I take of the* same, it becomes unneces
sary to delve into the details of this long catena of facts respecting 
each option and the general circumstances bearing upon them all, 
since the action obviously in limine rests upon the paramount 
question as to whether or not there is, under the circumstances of 
the case, any privity of contract as In*tween the suppliant and the 
Crown.

And since that question must l>e answered in the negative, 
it becomes unnecessary to enter into the consideration: 1. Of the 
value and effect of an option and as to whether or not the options 
in question herein have lapsed; 2. As to the value of an option 
given by a fictitious person who never existed. And, indeed, while 
the primary duty of the court is to administer the laws of the 
State, it will always be loath to extend the strong arms of law or 
equity, as one of the old Chancellors said, in aid of persons traf
ficking in options obtained under false and fictitious names and 
persons. 3. As to whether or not Lefebvre, the suppliant, is bound 
by the acte d'accord of October 7, 1912, signed by ltoeh and 
Laçasse, under whom he really claims. Did not the holders of 
these options, by this deed, renounce all rights attached thereto? 
The owners of the land were also parties to that deed. If the sup
pliant claims, as he does, under the option given in favour of Roeh 
or Laçasse who have renounced all their rights therein and de
clared, under the acte d'accord, the options void, how can there 
l>e a right of action still extant so long as that deed is in full force 
and effect as 1x4 ween the owners of the land and ltoeh and Laçasse? 
4. As to whether or not there was multiplicity of action in taking 
out a suit against the Crown in this court ami against the owners 
of the land in the provincial court for, inter alia, one and the same 
amount and cause of action, and further whether the settlement
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of the provincial suit is not for all practical purposes a settlement 
of the present action?

The suppliant relies upon the clause above recited in the deed 
of June 27, 1914, to endeavour establishing a legal obligation as 
between himself and the Crown. There is no foundation for such 
a contention. The deed of sale is one in the result , without coven
ant on behalf of the vendors. The vendors sell without covenant 
or warranty and the vendee covenants not to hold the vendors 
responsible for any trouble, etc., as mentioned in the deed.

It is obviously clear that an agreement entered into lad ween 
two persons cannot , in general, affect the rights of a third party 
who is a stranger to it. This deed is a contract between the 
vendor and the vendee, and the suppliant, relying upon this deed 
to establish privity as between himself and the* Crown, must fail. 
This deed has effect only between the parties t<> the same. There 
is no privity of contract between the Crown and the suppliant as 
resulting from this deed. No contractual relationship, no relation 
as between the Crown and the suppliant.

Furthermore one cannot overlook the very important fact that 
the suppliant claims under the option of Koch or Laçasse, and 
that the latter in the deed of October 7, 1912, as between the owners 
of the land and themselves, declared these options null and as if 
they had never existed. He would therefore appear to be estopped 
from invoking any right flowing from the option of ltoch or Laçasse.

Under the circumstances, there will be judgment declaring 
that the suppliant is not ent itled to any portion of the relief sought 
by his petition of right, which stands dismissed with costs.

Petition dismissed.

DELBRIDGE v. TOWNSHIP OF BRANTFORD
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 

and Magee, JJ.A., Ijennox, J. and Ferguson, J.A. October 15, 1917.
Drains and skwbrh (6 II—10)—Award—Rkuistration.

The effect of an award under the Ditches and Watercourses Act, R.S.O. 
1914, ch. 260, is to subject the lands affected by it to an easement: it 
is therefore an instrument affecting the land within the meaning of the 
Registry Act, R.S.O. 1914, ch. 124. sec. 71, and should be registered; it 
docs not bind a bond fide purchaser for value without notice.

The following statement of facts is taken from the judgment 
of Meredith, C.J.O:—
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This is an appeal by the plaintiff from the judgment of the 
County Court of the County of Brant, dated the 26th April, 
1917, which was directed to be entered after the trial of the action 
without a jury on the previous 31st January (whereby the action 
was dismissed).

The appellant brings his action to recover damages for injury 
done to his land by the bringing down to and discharging upon it 
of large quantities of water.

The appellant’s land has an area of about 2jj acres, and forms 
part of lot No. 38 in the 4th concession of the township of Brant
ford, and it was conveyed to him on the 30th April, 1913, by 
Martha Harriman, the then owner of it.

In the year 1908, proceedings were taken under the Ditches 
and Watercourses Act, R .S.O. 1914, ch. 260, at the instance of 
the respondent Greenwood, for the drainage of his land, which 
lies to the west of the land of the appellant.

The respondent Grummett and Martha Harriman, as well as 
other neighbouring land-owners, were duly notified of the requi
sition made by Greenwood, and in due course an award was made 
by the engineer, bearing date the 17th Novemtier, 1908.

The award provides for the making of a drain in three sections 
across the lands of the persons who were parties to the proceedings.

The only one of the sections which needs to be referred to is sec
tion A. According to the award it is located on the south half of lot 
—{sic) in the 4th concession of the township of Brantford, 
and “ has outlet through culvert leading from Echo Place to the 
Gram! Trunk Railway crossing said lot No.

This culvert is shewn on the plan marked exhibit 8, and is 
situate in or near the land of the appellant, and the plan shews 
that there is a drain, partly open and partly tiled, running north
easterly through it to the culvert.

The award provides that Martha Harriman shall make and 
complete that portion of section A commencing at 10 feet west of 
the west end of the culvert on the side-road through lot 38 to 
a point 14 feet westerly from stake No. 1 (70 feet) etc.

The culvert in the side-road is shewn on the plan, exhibit 8, 
and is a culvert crossing the side-road, which is called on the plan 
James street.

The award makes no provision for continuing the drain north
easterly beyond the point of commencement mentioned in it.
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The culvert in the side-road was, at the time the award was 
made, an ordinary road-culvert, put in by the township corpo
ration.

The drain was constructed in accordance with the provisions 
of the award, and the part of it which Martha Harriman was 
required to construct was constructed by her.

The appellant complains that the respondents Greenwood and 
Grummett have lowered the culvert in the side-road, and thereby 
caused more water flowing from the upper land to pass through 
the culvert and on to his land.

There is no pretence of saying that the township corporation 
or its officers had anything to do with the lowering of the culvert, 
but it is sought to hold it liable because it suffered the culvert to 
be lowered.

The appellant bases his claim also on the ground that the drain 
constructed in 1908 was not continued to a proper outlet, but 
was brought down to and left at the side-road, from which the 
water brought down by it flowed down to and upon his land; 
and he also contends that, he having registered the conveyance to 
him from Martha Harriman, without notice of the rights conferred 
by the proceedings under the Ditches and Watercourses Act, his 
land is not affected by them.

W. S. Brewster, K.C., for the appellant; A. E. Watts, K.C., 
for the respondent corporation; J. Harley, K.C., for the re
spondent Grummett; W. M. Charlton, for the respondent 
Greenwood.

The judgment of the Court was delivered by
Meredith, C.J.O. (after stating the facts):—It will be 

convenient to deal first with the last contention. The award was 
not registered, and it is beyond question that, if the award under 
the Ditches and Watercourses Act is an instrument which should 
have been registered in order to prevent the rights acquired under 
it from being lost in case of the sale of any of the land affected by the 
easement which it conferred, to a purchaser for value without 
notice, whose conveyance was registered, the appellant’s land is 
not in his hands affected by it, for the award is, as against him, 
fraudulent and void: Registry Act, R.S.O. 1914, ch. 124, sec. 71.*

*71.—(1) Afterthe grant from the Crown of land, and letters patent issued 
therefor, every instrument affecting the land or any part thereof shall be 
adjudged fraudulent and void against any subsequent purchaser or mort
gagee for valuable consideration without actual notice, unless such instrument 
is registered before the registration of the instrument under which the subse
quent purchaser or mortgagee claims.
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Then is the award an instrument affecting land within the 
meaning of sec. 71?

By the interpretation section of the Act (sec. 2) it is provided 
(d) that the word “instrument" shall include, in addition to cer
tain named instruments, "every other instrument whereby land 
may be transferred, disposed of, charged, incumbered or affected, 
in any wise, affecting land in Ontario.”

The effect of the award is clearly to subject the lands affected 
by it to an easement; ahd it is, therefore, in my opinion, an in
strument to which see. 71 applies.

It was unsuccessfully argued in Host v. Hunter (1882), 
7 S.C.ll. 289, that a grant of an easement was not a deed within 
the meaning of the Nova Scotia statutes, Part II., title XVIII., 
ch. 79, sec. 19, which required that “all deeds, judgments and 
attachments affecting land shall lie registered in the office," etc.; 
and, if a grant of an casement is a deed affecting land, it follows 
that the award which confers an easement is an instrument 
affecting land.

The result of this is, that, as against the appellant, who, at 
the time of the registration of the conveyance to him, had no 
notice of the existence of the award-drains or of the award, the 
award confers no right upon the respondents Grummett and 
Greenwood to bring down the surface water from their lands to 
and upon the appellant's land, or to increase the volume of the water 
which would naturally flow to and upon it, or the rapidity of its 
flow. They are, of course, not bound to do anything to prevent 
that water from taking its natural course; and if, taking that 
course, the water flowed upon the appellant’s land to his injury, 
he has no recourse against them for any damage he may 
have sustained from that cause.

However, even if the award were binding on the appellant, 
there was no legal justification for the action of the respondents 
Grummett and Greenwood of lowering the culvert in the side- 
road, the effect of doing which was necessarily to cause more of 
the water brought down by the ditches provided by the award 
to flow upon the appellant’s land, or to come upon it with greater 
velocity than it would otherwise have come, and to bring down to 
it more water than without the drains would have come there.

It was argued by counsel for the respondents, and effect was given
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by the learned Judge to the contention, that, inasmuch as the acts 
of which the appellant complains were done before he became 
the owner of his land, he cannot complain of the injurious conse
quences to him of them. That is an erroneous view'. The wrong 
complained of is a continuing wrong, and for the consequences of 
it to the appellant, since he l>ecame the owner of his land, the 
respondents are answerable to him. If authority for this view be 
necessary, it is to be found in the case of Ross v. Hunter, already 
referred to.

The only remaining question is, whether or not the appellant 
has been damnified by the wrongful acts of the respondents, 
Grummett and Greenwood, and, if he has been, to what extent he 
has been injured.

The injury of which he complains is the washing away of the 
soil and the interference with the tilling of his land by the water, 
which, as he alleges, has been brought down by the drains, and lies 
upon it.

The evidence on this branch of the case is by no means satis
factory. There is much to lead to the conclusion that the appel
lant has very much exaggerated the extent of his injury, and to 
warrant the conclusion that it is of a comparatively trilling 
character.

In no case could the appellant have succeeded against the town
ship corporation. The lowering of the culvert was not done by 
it or by its authority, and it is not responsible for the consequences 
of the making of the ditches for which the award provides. The 
engineer who made the award was, in the perfonnance of his 
duties, a statutory officer, and the corporation is not answerable 
for anything done or omitted by him in the performance of his 
duties under the Ditches and Watercourses Act: Gray v. Town of 
Dundas (1886-7), 11 O.R. 317,13 A.R. 588, and cases there cited; 
Seymour v. Township of Maidstone, 24 A.R. 370.

I would therefore dismiss the appeal as to the respondent 
corporation with costs.

The appellant is, however, entitled to recover against the other 
respondents, and the only other question is as to the sum at which 
his damages should be assessed.

The most definite and therefore reliable testimony as to the
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extent of the injury done to the appellant’s land is that of the 
civil engineer and land surveyor, Roger Lee, who took measure
ments of the extent of the erosion, and testified that altogether 10 
ctibic yards of earth have been eaten out by the water.

Accepting this as an accurate statement of the extent of the 
injury done by the erosion, and making what I think is a reason
able allowance for any other damage caused to the appellant's 
land, I would assess the damages at $50, and direct that judgment 
should lx? entered for him against the respondents Grummett and 
Greenwood for that sum, with full costs on the County Court 
scale without set-off, and leave the judgment to stand as to the 
respondent corporation. The appellant should pay the costs of 
this respondent of the appeal, and the other respondents should 
pay the appellant’s costs of the appeal.

It is somewhat singular that the respondents did not set up 
the award as a defence to the action. Although not set up as a 
defence, the trial proceeded as if it had been, and the judgment 
appealed from deals with it, and determines that it is binding 
on the appellant.

The pleadings -hould, therefore, be amended, the statements 
of defence of the respondents Grummett and Greenwood by setting 
up the award, and the appellant’s pleadings by adding a reply 
setting up the defence of purchaser for value without notice, and 
sec. 71 of the Registry Act.

Appeal allowed in part.

CANADIAN SAND AND GRAVEL Co. ▼. THE “KEYWBST."
Exchequer Court of Canada, Toronto Admiralty District, Hodgins, L.J.

January 16, 1917.

Collision (8 I—3)—Narrow channel—Canal—Rules and regulations 
—Negligence—Apportionment of damage—Costs—Discovery.

The only exception to a rigid compliance with the regulations pre
scribed for the navigation of Canadian waters and canals is when it 
appears with perfect clearness, amounting almost to a certainty, that 
adhering to the rule would have caused a collision and violating the 
rule would have avoided it. The Rules of the Department of Railways 
and Canals, except where they indicate the contrary, govern vessels 
using the canals, and are not intended merely for the preservation and 
safety of the canals.

Action by the plaintiffs against the ship “Keywest” to 
recover damages for injuries to the plaintiff’s scow “Helena 
Battle,” as the result of a collision which took place in the Wel
land Canal.
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W. M. German, for plaintiffs: R. H. Parmenter, for defendants.
Hodgins, L.J. :—The accident out of which this action 

arose occurred in the Welland Canal just below a lock 
and in a reach or level which is known as the long level. 
The “Keywest” was a single screw steel built steamer, 250 ft. 
long with a beam of 42 ft. 6 ins, 1,300 tons register, with a speed 
of 10 miles an hour, and was going southward towards Lake 
Erie. She was light, in ballast. Seeing the tug “Battle” with 
a tow, “Helena Battle,” coming down (northward) the “Key- 
west” tied up at a point which, according to the map put in. 
would be 800 ft. north of the point of the pier which forms the 
west side of the lock, and just opposite the storehouse known as 
the cement storehouse. The tug and tow came through the 
lock, and the tug had got beyond the point of the pier going north 
and had turned towards the west bank, the object being to go 
down on the west side and straighten the tow after her for the 
purpose of passing the “Keywest.”

Now, the situation at that point was that the “Keywest” 
was tied up fast to the eastern bank, and the tug and tow were 
moving towards her. It is said that the “Keywest” signalled 
to cast off her line by blowing a single blast juÿt at that moment 
and that the captain of the tug on hearing it gave two blasts 
with his whistle, indicating that he was intending to pass on 
the starboard side, and that the “Keywest” answered with two 
signals accepting that notice and, therefore, intending herself to 
keep to the east side of the channed, which is, apparently, ac
cording to the regulations, the wrong side for her to have been on. 
I find as a matter of fact upon the evidence that no signal was 
given by the “Keywest” originally, so that the matter must be 
taken as if the first signal came from the tug. The result of what 
happened was the collision, a collision which the captain of the 
“Keywest” thinks might have been averted if he had remained 
tied up, and what I have to decide is whether the captain of the 
tug failed in his efforts within a reasonable distance to straighten 
up his tow so that it would clear the “Keywest” on her upward 
course, she going against the current, or whether the accident 
happened as a result of the “Keywest” moving from her position 
where she was tied up, contrary to the provisions of r. 22 of the 
rules which are put in. That rule is that: “All vessels approach
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ing a lock, while any other vessel going in the contrary direction 
is in or about to enter the same, shall be stopped and be made 
fast to the posts placed for that purpose, and shall In* kept so tied 
up until the vessel going through the lock has passed. Any viola
tion of this provision shall subject the owner or person in charge 
of any such vessel to a penalty of not less than $4 and not exceeding 
$20.” Counsel have agreed that the tug and tow are to Ik* treated as 
one vessel, and I have so noted it, so that the tug and tow treated as 
one vessel were within the meaning of the rule in or about to enter 
the lock when sighted.and the tow had not yet fully emerged 
beyond the point of the pier, when the tug sounded its 2 blasts. 
The “Keywest,” recognizing her duty, was tied up, and under 
that rule should have remained tied up until the vessel going 
through the lock passed her. It is true she tied up on the wrong 
side of the canal, because her proper side was the other, but it 
is in evidence that there were no posts upon that side and that 
the posts, for that purpose, are placed on the east side. It is 
also said by one of the witnesses that that is the practice at all 
events over his experience of nine years.

Now, 1 have to find in the first place where this collision 
occurred. The “Keywest” tied up 800 ft. from the point of the 
pier and is said by her captain to have moved some 200 ft. That, 
of course, like all other figures in these eases is approximate. 
Nobody measured it, and it is always a difficult question to decide 
as to the exact distance. The length of the “ Keywest” is 250 ft., 
and she is said to have gone her length, which would make the 
distance 250 ft. That would leave 550 ft. from the point where 
she was tied up, but one must remember that if she was tied up 
at 8(H) ft. outside the cement dock or cement warehouse, that that 
after all is to a certain extent approximate. The assumption is 
made that she was tied up exactly opposite the middle of it, and 
her bow would lie nearer than 8(H) ft. and that would reduce the 
distance of 550 ft. somewhat. Roughly speaking, however, 
500 ft. is about the distance from the end of the pier to where 
the “Keywest” says she was when the collision occurred.

The result of the other evidence is, roughly speaking, that the 
collision occurred 3(H) ft. south of the point of the pier. I might 
mention that the tug is 70 ft. long with a tow line of 20 ft., said 
to be taut and straightened out as she came along, and the tow
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is 125 ft. long. That makes a total length of 215 ft., so that if 
the collision occurred 300 ft. south of the point it must have 
occurred after the tug and tow had got clear of the end, and were 
proceeding down the canal.

I cannot help thinking and 1 find upon the evidence that the 
“Keywest” must have gone farther than 200 ft. The evidence 
that has been given as to her speed is that she went about a 
mile an hour. If that were exactly accurate both as to time and 
speed it would make her progress about 180 ft. That is said to 
have l>een done in a minute. The engineer who was called 
speaks of giving her full speed ahead, that she got her speed 
gradually during half a minute, and then ran for half a minute 
at full speed, traversing the ship’s length, and then he got a 
signal to go full speed astern which he gave the vessel, but he 
cannot tell how far she ran after he reversed. The captain of 
the “Keywest” said that she was moving when the impact 
occurred, and this would carry her in my judgment, a good deal 
nearer to the end of the pier than 500 ft. It is said that as soon 
as the captain of the “Keywest” realized that there might be a 
collision, he reversed his propeller and that while that would 
have thrown his bow to starboard under ordinary circumstances, 
he thinks the current affected him there so that what was usual 
did not as a matter of fact occur. Two of the witnesses for the 
plaintiff say that the reversal of tin- propeller would anti did throw 
the bow to starboard and in that was caused tin* collision. I 
think there is little doubt, as I have said, that the “Keywest” was 
moving. The effect of the evidence as to the damage convinces 
me that the collision must have been Ixdween two moving objects 
beeause the effect of it upon the tow was such as to open the seams 
to a very large extent, something that would not have happened 
had the blow been a mere glancing blow' t>etween a vessel coming 
down stream and brushing against another one that was station
ary. So far as the “Keywest” is concerned, and apart from the 
question of invitation which I will deal with in a moment, the 
captain of the “Keywest” admits that it is always difficult in 
going north to deal with the current which is there found. That 
he was aware of the current is clear, and I think it must be taken 
that when he cast off his lino and moved up, he did so with the 
consciousness that the tug and tow coming down were in a difficult
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position owing to the current, and particularly so because the 
channel here is extremely narrow, being only from 100 to 125 ft. 
The beam of the “Keywest” is 42 ft. 6 ins. There is said to lie 
a boom or float along the east side of the canal extending out 
about 5 ft., so that if the vessel had been tied up and remained 
there she would have occupied very nearly 50 ft., leaving from 
50 to 75 ft. for the manoeuvering of this tug and tow coming 
down and straightening up.

I think under those circumstances and as the “Keywest” 
was upon the wrong side the captain knowing he was on the wrong 
side, although as 1 have pointed out, he probably had very little 
option as to where he would tie up, that with such an extremely 
narrow channel and the current to deal with, he should have 
proceeded with perhaps more than the usual caution, especially 
as he himself admits that he knew nothing of towing.

Apart then from the question of the effect of the signal, I 
should hold that the “Keywest” was negligently navigated in 
casting off at that time contrary to r. 22, and in proceeding to
wards the lock while the tug and tow were in the act of passing 
out of it, and were affected by the current, and had not yet 
reached a position where the captain of the “Keywest” ought 
to have seen they had reached, namely of being st raightened out 
to pass on the proper side. But that does not wholly dispose 
of the case, because it is quite possible that the tug and tow may 
have been guilty of negligent navigation or negligence of some 
sort which would require me to apportion part of the blame to 
them and if Parmenter’s point is wrell taken it may be that what 
was done in giving the signal which he spoke of entirely absolved 
the “Keywest,” or at all events it may result in my having to 
find that the tug and tow were partly responsible and in that way 
I would have to apportion the blame between two. I propose, 
however, to reserve judgment upon the point as to the effect of 
giving the signal so that either party may put in any authorities 
they may have, but I will deal with it so far as I can subject 
to that.

The captain of the tug, whether a signal to cast off was made 
or was not made, was the one who first made the signal that he 
intended to pass upon the starboard side, and that in itself was 
something which, I think, he had in his own hands to determine.
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In coming out of the lock with a vessel 800 ft. away, he had, I 
think, a right to signal which side he would pass on, whether he 
would go to his own side or not. That is assuming that the 
“Keywestwere afloat. If the “Keywest” were tied up and 
came within r. 22, then his signal might Ik* an indication to that 
vessel to untie and proceed, and it is on that point I am somewhat 
doubtful. All 1 can say about it now7 is the signal is the 
only means of communication between two vessels, and is 
a very important fact in dealing with the rights and wrongs 
of this case. It is the only way one vessel can speak 
to another, and it was given at a time when the captain of the 
tug had not yet got his tow clear of the lock, or of the pier, 
and, therefore, wras given at a time when there still remained 
something for him to do before the channel would be left clear for 
the “ Keywest” to use. He admits that he knew7 the scow would 
swing to the east, and he said that he thought the scow would 
straighten up and he did not expect the “Keywest” so quick. 
He also says that he would expect to straighten his tow7 out about 
halfway down. Now, halfway between himself and the “Key- 
west” would be about 400 ft., probably just about where the 
collision occurred, and he, therefore, it seems to me, took chances 
in a case where he need not have taken any chances, and gave a 
signal which might possibly mislead. Of course, the signal he 
gave is one primarily intended for tw o vessels afloat and approach
ing one another, and whether those two blasts would indicate, to 
a captain who w7as fast to the side of the canal under r. 22—when 
he knew he must wait till the vessel passed—anything more at 
that time than that as the “Keywest” was tied up on the wrong 
side of the canal the captain of the tug intended to pass him on 
the starboard side, in other words, assuring the captain of the 
“Keywest” that the captain of the tug was satisfied with the 
situation and would continue down upon w hat wrould otherwise 
be his w rong side, is a question which I shall have yet to decide 
upon. I must satisfy myself as to the effect of the giving of a 
signal which under those circumstances is not appropriate to 
the situation, and which is somewhat calculated to mislead.

Therefore my findings will l>e that the “Keywest” was, 
subject to the effect of that signal, negligently navigated, and 1 
will reserve the other question as to whether the effect of the signal
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given in the way and at the time when it was, is such as to either 
entirely absolve the tug and tow, or whether it leaves the matter 
so that both parties are to blame, in which case I have to appor
tion the damages.

As to the damages, the $074.78 will lie reduced to $070. I 
have not heard any objection to any item except the one of alxiut 
$5 which I disallow. As to the profits lost on the 4 or 0 trips, 
1 do not think 1 can allow more for that than the amount claimed 
originally, $200. While I think those lost profits are properly 
recoverable they are always indefinite and indeterminate, they 
are what might have lieen made, and in this case the contract 
in fact was ultimately completed without loss, so that these 
damages are based upon the idea that if he had had the vessel and 
had completed his contract at an earlier date, he would have made 
out of other |x>ssih!e trips the sum he has stated. The $90 
which is claimed will also be allowed, so that 1 fix the damages at 
$000. How this is to lie borne is subject to the determination of 
the question I have mentioned, and the costs will probably follow 
in accordance with my finding upon that point.

Mr Parmenler: Might 1 direct your Lordship's attention to 
one fact in connection with the width of the canal. Smith said 
it was 130 ft., and 1 understand he measured it. If your Lord- 
ship will scale it on the map, you will find it is more than 100 ft.

His Lordship: I think 1 have to go upon the evidence, but 
if I take the scale it is in one place 130 ft., or about 125 ft. as 
nearly as one can gather. Even if I am wrong in assuming there 
was only 50 or 52 ft., I do not know that that affects the position. 
It is understood that this map which has l>een put in is drawn to 
scale of 100 ft. to 1 inch, and anybody can have the benefit of 
the scale.

January 27, 1917, judgment was delivered upon the point 
reserved.

At the close of the case, I gave judgment finding that the 
“Keywest” had been negligently navigated, and had caused 
damage to the extent of $960. I reserved for consideration the 
effect upon that finding of the signal given by the tug “Battle,” 
which it was argued was misleading to such an extent that the 
“Keywest” should be absolved in whole or in part from the con
sequences resulting from her action thereafter. I did not find
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that apart from that signal and the time of its being given the 
navigation of the tug and tow was faulty. I do not see that there 
is, in the canal regulations, anything requiring the “ Keywest” 
to tie up upon the west side, and what 1 have said about being 
on the wrong side must be understood as in relation merely to 
navigation in the canal when one vessel is meeting another.

The tying up on the cast side was not considered by me when 
giving judgment at the trial as in any sense a negligent aet. It 
produced a situation which would require the tug “Rattle” to 
take the west side if the “Keywest” remained where she was.

The signal given was two blasts which, under the regulations 
in force, as published in the Canada Gazette of March 25, 1916, 
is defined in r. 21 as follows:—

In all weathers every steam vessel under way in taking any course auth
orized or required by these rules shall indicate that course by the billowing 
signals on her whistle, to 1m> accompanied, whenever required, by corresiMinding 
alteration of lier helm; ami every steam vessel receiving a signal from another 
shall promptly rescind with the same signal or sound the danger signal as 
provided in r. 22:-

Two blasts mean, “1 am directing my course to |H*rt
In r. 25 there is a provision that in all narrow channels where 

there is a current, the descending steamer shall, when two steamers 
arc meeting, have the right of way, and shall before the vessels 
have arrived within the distance of one half mile of each other 
give the necessary signal to indicate which side she elects to take.

R. 29, Which deals with all channels less than 500 ft. in width, 
requires vessels meeting each other t o slow down to a moderate 
speed according to the circumstances.

R. 31 is as follows:—
When two steam vessels are meeting end on, or nearly cm! on, so as to 

involve risk, each shall alter her course to starboard, so that each shall pass 
on the |iort side of the other.

R. 37 requires that in oU-ving these rules attention is to lie 
paid lo the dangers of navigation and collision, and to any special 
circumstances which may render a departure from them necessary 
in order to avoid immediate1 danger. The case was argued on 
the assumption that the Navigation Rules of April 20, 1905, 
were applicable, but they were superseded on March 1, 1916, by 
those I have mentioned.

I have already noted the Canal r. No. 22 (6). The signal 
given being, as defined, “I am directing my course to port” was 
properly answered by a like signal. Read literally it was a
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reasonable signal to give, and it is a mistake to read it as an in
vitation to cast off. It in no way suggested that. If it did, 
then under r. 23, if the master of the “Keywest” deemed it in
judicious to comply with it, he should have sounded the danger 
signal.

The “Keywest” was directly in the way of the tug and tow, 
if r. 31 applies to the case of a stationary vessel. If it does not, 
then the usual rule is that the moving vessel must keep out of 
the way of one that is tied up. Hence the tug was bound or en
titled to give and indicate its course (see r. 24), a thing that could 
do no harm and might l>e of assistance to the “Keywest” by 
stating exactly what the tug and tow intended to do, i.c., to cross 
to and come down alongside the west bank of the canal.

After giving the situation the l>est consideration that I can, 
1 am unable to sec anything in what was done by the tug master 
in signalling as he did that would afford a reason for the master 
of the “Keywest” disolieying the explicit terms of Canal r. 22 (6), 
which required him to remain fast till the tug and tow had passed. 
I should add to what appears in the judgment given at the close 
of the case that in the “Keywest’s” preliminary act it is stated 
that the collision occurred some 300 ft. below the lock, and that 
there is a strong current running from a waste weir on the west 
side of the lock.

In the “Heather Belle” (1892), 3 Can. Ex. 40, at 48, a learned 
local judge expresses the opinion that signals such as used here, 
applied when the vessels were in sight of each other, and that, if 
inapplicable to the circumstances, the master of the “Fastnet” 
was not Ixnind to govern himself by them. This last is putting 
it, I think, a little more strongly than is warranted. But in 
this case the signal, if applicable, did not cast any duty on the 
“Keywest.” That was already determined by the rule.

The principle laid down in Porter and Heminger (1898), 6 
Can. Ex. 208, is reasonable and should be followed. It is that 
where a ship with ordinary care, doing the thing that under any 
circumstances she was bound to do, could have avoided the col
lision, she ought to be held alone to blame for it, although the 
other ship may have been guilty of some breach of the rules, 
but which did not contribute to the collision. I am unable to 
conclude, under the circumstances of this case, that even if the
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master of the tug may have expected the “Keywest” to move, CAW*
his view is of any importance, if the signal given was, in itself, Ex. C.
a proper one. Canadian

Adherence to the rules is insisted on in everv case, unless it 8and 
. . , , „ ... andappears with perfect clearness, ‘amounting almost to certainty, Gravel

that adhering to the rule would have brought on a collision, ^°'
and violating the rule would have avoided it.” Boanerges v. Tub m 
“ The Anglo-Indian,” 2 Asp. Mar. L. (’as. 239, S.S. “Cape Breton”
V. Hick. & Ont. Nav. Co., 3ti Can. 8.C.R. 504, at 574, [1907] !*od,i“'LJ 
A.C. 112.

It was objected that the Rules of the Department of Railways 
and Canals were not binding upon these1 vessels in the sense that 
violation of them was not equivalent to disolieying navigation 
rules, and that these canal rules were only intended for the preser
vation and safety of the canal and its works.

I think these1 rules govern those using the canals, except 
where they indicate the contrary, and are within the competence 
of the Department to pass as dealing with the proper use of the 
canal. They have been so treated in the recent case in the Sup
reme Court of Canada, of Bonham v. The “Honorera” (1916),
54 Can. S.C.R. 51, 32 D.L.R. 196, where Mr Justice Anglin 
points out that r. 22 (6) clearly governs vessels using the canal.
The violation of this r. 22 (6) is unlawful, and is subject to a 
penalty. Even if there were no r. 22 (6), and the “Keywest” 
under the circumstances detailed cast off, and l>ecame therefore 
a vessel under way (see Preliminary Definitions and r. 27), and 
subject to the passing ndes, my opinion would lx* that the tug 
and tow having the right of way, the navigation of the “Key- 
west” was negligent in not remaining where she was, instead of 
forging ahead, in view' of the obvious position of the tow, and the 
current which was then slewing it round.

For these reasons, I cannot find that the tug and tow were to 
blame. Judgment must therefore be entered for the plaintiffs 
for $960 and costs. I should point out that no costs for examina
tions for discovery can be allowed in Admiralty cases, unless 
preceded by an order of the judge. Indeed it is doubtful if there 
is any warrant for this procedure.

Judgment for plaintiff.
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CONKLIN v. DICKSON.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 

Magee, Uodgins and Ferguson, JJ.A. October i5, 1917.

Landlord and tenant (§ III A—40)—Liability of tenant for negligence 
—Damage from freezing.

A tenant who brings something to rented premises which is liable to 
cause damage to the property unless proper precautions are taken, is 
liable for the resulting damage where such precautions have not been 
taken.

The following statement of the facts is taken from the judg
ment of Meredith, C.J.O.:—

Statement. This is an appeal by the defendant from the judgment of the 
County Court of the County of Lambton, dated the 15th June, 
1917, which was directed to be entered for the plaintiff, after the 
trial of the action before the Judge of that Court, sitting without 
a jury.

The appellant was the tenant of the respondent of a frame 
dwelling-house in Sarnia. The tenancy was a monthly one, and 
there was no written lease. There was no furnace in the house. 
The water was brought into the basement by a three-quarter inch 
pipe and carried by a pipe leading from that pipe to the bath
room on the second storey. In the bath-room there was an instan
taneous heater which was heated by natural gas. In the bath-room 
were also a thirty-gallon water-tank or boiler, a water-closet, and 
a wash-basin. The water in the tank could be drained off by means 
of a tap in the bottom of it, provided for that purpose. This 
heater was the only appliance for heating the house with which 
the building was provided, but the appellant had a stove in the 
kitchen and a gas-heater in the dining-room, both of them on 
the ground-floor. The house was provided with storm-doors for 
every outer door, and there was a storm-window for the north 
bed-room window.

The night of the 3rd February, 1917, was very cold, but beyond 
this there is no evidence as to the temperature, and that night 
the water in the tank or boiler and in the water-closet froze, with 
the result that both of them were damaged, and that the water 
which escaped, owing to the bursting of the tank and the injury 
to the water-closet, damaged the papering and the plastering in the 
rooms below the bath-room.

All this damage was caused, as the Judge has found, by the 
action of the appellant in discontinuing the fires in the kitchen and

ONT.
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dining-room, shutting off the gas from the heater in the bath-room, 
and turning off the water in the basement, without draining off 
the water in the pipes and in the heater and water-closet, 
the result of which was, that the water ceased to flow, and therefore 
was in a condition that made it more than likely that it would 
freeze. Had the appellant drawn off the water from the tank or 
boiler by means of the tap with which it was provided for that 
purpose, it would have lessened the danger from the action of 
the frost, though it would probably not have entirely obviated it. 
In addition to this, the danger of the water freezing was increased 
by the failure of the appellant to put up the storm-doors and 
storm-window.

D. L. McCarthy, K.C., for appellant; A. Weir, for plaintiff, 
respondent.

The judgment of the Court was delivered by
Meredith, C.J.O. (after setting out the facts as above) :—In 

effect the finding of the learned Judge is, that the injuries of 
which the respondent complains were the direct results of the 
acts of the appellants to which reference has been made, and the 
finding is also that the appellant was guilty of gross negligence 
in acting as he did.

The findings of the learned Judge are, in my opinion, warranted 
by the evidence, and entitle the respondent to recover, apart 
altogether from the finding of gross negligence. The water which 
froze was brought into the house by the appellant, and the tank 
or boiler was filled with water by his act; it was his act which shut 
off the gas from the heater and left the water standing in the tank 
after the heat had been withdrawn, and that was the cause of the 
water in the pipes no longer moving in them and ultimately 
freezing, and I see no reason why the appellant should not answer 
in damages for the injury which those acts and omissions have 
caused. He brought upon the premises something which, owing 
to the weather conditions, was likely to cause damage, unless 
proper precautions were taken to prevent it. Proper precautions 
were not taken; but, on the contrary, conditions which 
were most likely to aggravate the danger from the frost 
were created by the appellant, by his shutting off the water and 
the heat, and his failure to draw off the water from the receptacles 
in which it was and from which it would not run off by gravitation,
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and, to some extent, probably, by his neglect to put up the storm- 
doors and storm-window.

It was urged that the appellant in what he did was honestly 
endeavouring to guard against damage by frost, and that, though 
he made the mistake of doing what, in the conditions which ex
isted, was calculated to aggravate the danger he was seeking to 
guard against, he is not liable for the consequences of his acts. I 
am unable to agree with that contention, and I may point 
out that the appellant, if he did not know what he ought 
to have done, ought to have taken steps to 6nd out. The weather 
had been extremely cold for some time before the night when 
the injury occurred, and it was evidently present to the mind of 
the appellant that in such weather it was necessary to take means 
to prevent the water from freezing. The evidence leads to the 
conclusion that, if he had not shut off the gas, the freezing in 
the bath-room would not have taken place, and I cannot help 
thinking that it was a negligent act to shut off the water and leave 
it standing in the tank or boiler and in the water-closet, anti that, 
if it were necessary to prove negligence, that negligence has been 
proved; but I prefer to rest my judgment on the grounds I have 
stated.

The case is somewhat analogous to that where an explosion 
of gas takes place owing to neglect to turn off the gas by means 
of stop-cocks provided for that purpose. In Wood’s Landlord 
and Tenant, 2nd ed., para. 422, it is said that: “Every tenant of 
a house is responsible for not taking care that the stop-cocks for 
regulating the supply of gas to a house are properly turned ; and 
if these stop-cocks are negligently left open by the tenant or 
servants when the gas-lights are not burning, and an explosion 
ensues, and injures the house, the tenant will be responsible for 
the injury.”

No authority is given for this proposition, but it is supported 
by what was said by Cresswell, J., in nonsuiting the plaintiff in 
Holden v. Liverpool New Gas Co. (1846), 3 C.B. 1, 6, and it is, I 
think, a correct statement of the law.

Another case which seems to have some bearing on this is 
Sticklehorne v. Hatchman (1586), Owen 43, the note of which is: 
“ Adjudged by the Court, that if for not scouring of a ditch or 
mote the groundsells of a house are putrified, or trees cut downe
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which are in defence of the house, whereby the house by tempests 
is blown downe, waste shall be assigned in domibua pro non 
teowando, etc.”

Another case which has some bearing on the question before 
us is Steggles v. New River Co. (1863), 11 W.R. 234, in which it 
was held that where it appeared that it was known to the defend
ant that the effects of frost might be to cause the plugs in the high
way to start, and that some precaution might be taken to prevent 
the water from escaping into the soil, there was evidence for the 
jury that the escape of water which caused injury to the plaintiff, 
which was occasioned by the starting of a plug caused by the frost, 
was due to the negligence of the defendant, and a rule to set aside 
a verdict which had been found for the plaintiff was discharged.

In the case at bar, the appellant evidently knew that damage 
from the frost was likely to happen if precaution were not taken 
to prevent the water from freeiing, and he failed to take reasonable 
precaution to that end, but, on the contrary, did that which in
creased the danger and which undoubtedly led to the freeting of 
the water and the consequent injury to the premises of which the 
respondent complains.

I would dismiss the appeal with costs.
Appeal dismissed.

THE KING v. LEE.
Exchequer Court of Caiiada, Cossefs, J. March 6, 1917.

Expropriation (| II A—84)—Description — Curative statute — Con
stitutionality—Jus TERTII.

No title passes to land taken under an expropriation proceeding in 
which the statutory requirements as to the description of the land arc 
not complied with. The curative provisions of Act 1881 (R.S.C. 1906, 
c. 36, s. 82) only apply where the lands are taken iKisaession of. Where 
the Dominion Parliament has power to authorise the expropriation of 
provincial lands for a Dominion railway, it has the like power to enact a 
curative statute relieving nunc pro tunc for a non-compliance with the 
strict provisions of the statute under which the expropriation is made.

Information to declare a piece of land the property of the 
Intercolonial Railway vested in the Crown.

H. W. Songster, lor plaintiff; R. T. Mcllreith, K.C., and 
C. F. Tremaine, for defendant.

Cabsels, J.:—An information exhibited on behalf of the 
Crown for the purpose of having it declared that a certain piece 
of land, shown on the plan attached to the information, is part of
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the lands, the property of the Intercolonial Railway, and vested 
in His Majesty.

The action is one in trespass, and is instituted against the 
defendant, representing the municipality, to have the question 
of title adjudicated.

A great mass of evidence has been adduced, and as promised, 
I have carefully perused all of it and considered it with the various 
exhibits. Counsel arc to be congratulated on the immense amount 
of time they must have directed to the consideration of the case, 
and the production of the evidence, a considerable port ion of which 
has been more than duplicated. In the view I take of the case a 
considerable portion of it is irrelevant.

In 1854 (c. I, 17 Viet.) a statute was passed by the Governor, 
Council and Assembly of the Province of Nova Scotia', which in 
part recites, as follows:—

1. The lines of railway to • constructed under the provisions of this Act, 
shall he public provincial works ... 8. 10 provides:—

The commissioners or contractors arc authoriziil to enter upon and take 
|x>sHcssion of any lands required for the track of the railways, or for stations, 
and they shall lay off the same by metes and lamnds, and record a description 
and plan thereof in the registry of deeds for the county in which the lands arc 
situate, and the same shall operate as a dedication to the public of such lands; 
the lands so taken shall not Ik* less than four rods nor more than six rods in 
breadth for the track, exclusive of slojM's of excavations and of embankments, 
except where it may In* deemed advisable to alter tin* line or level of any public 
or private carriage road, or divert any stream or river, in which case it shall be 
com|x-tent for the commissioners to take such further quantity as may be 
found necessary for such purposes; also, at each station a sufficient extent for 
de|x>t and other station purixises; provided always, that, excepting at the 
termini or junction of the railways, the quantity so appropriated shall not 
exceed five acres.

In intended pursuance of the provisions of this statute, in the 
year 1855 the commissioners laid out the route of the railway at 
the point in question, and a map was duly recorded in the registry 
of deeds. No description of the lands by metes and bounds was 
recorded.

The lands in dispute are near Windsor Junction. The track of 
the railway where the dispute arises is situate northwest of the 
station, and the railway is now part of the main line of the Inter
colonial Railway from Halifax to Truro.

The railway was constructed in the year 1856, and on each side 
of the railway right of way, which comprises a piece of land 99 ft. 
in width, a fence was constructed, and such fences have continued
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with renewals from time to time on the same looation as the 
original fences constructed in 1856.

While there is a controversy as to whether the main right of 
way of the railway was located on the line as laid out by the 
commissioners, there is no question raised as to the lands com
prised within the fences erected in 1856; and considering the con
tinuous occupation from 1856 to the present time, no contention 
as to the title to this main right of way could now be successfully 
maintained. It is claimed by the Crown that a strip of land to 
the west, and adjoining the westerly fence of the railway and com
prising a piece of land of almut 900 feet in length with a width of 
from 22 to 28 feet wide was expropriated for the railway at the 
same time as the main right of way. This land is shown on the 
plan attached to the information. The letters “A," “B" on the 
northwest, and “C,” “D” on the southeast show the northern 
and southern boundaries of the land. The eastern boundary is 
the western fence of the railway right of way, and the western 
boundary a fence erected to mark the eastern boundary of the 
adjoining lands. The land is shown enclosed in red lines on the 
plan annexed to the information.

In 1902, the land enclosed between the fences forming the 
western boundary of the railway right of way, and the fence on 
the west side of the road in question was, pursuant to the statutes 
of Nova Scotia in that behalf, dedicated as a highway. The 
validity of the proceedings to have this highway dedicated is 
attacked, but in my opinion the right to question the validity of 
the proceedings is not open to the Crown.

The railway constructed by the Province of Nova Scotia 
pursuant to the statute of 1854, at the time of Confederation 
became Dominion property and part of the Intercolonial Railway 
of Canada.

It is conceded by counsel for both parties that if in fact the 
land in dispute was properly expropriated and vested in the 
Crown under the proceedings taken in 1855, it would require 60 
years adverse occupation to oust the title of the Crown. The 
proceedings taken under the statutes of Nova Scotia in that behalf 
to form a highway would be void if an attempt were made to ex
propriate lands the property of the Crown represented by the 
Dominion. It is unnecessary to elaborate this proposition. I
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would merely refer to the case of The King v. fit 'ard, 12 Can. 
Kx. 295,43 Can. S.C.R. 27, [1911] A.C. 87. Thereto., , if the lands 
are vested in the Crown, the elaim of the municipality would fail. 
On the other hand, if the Crown is not entitled to the land in 
dispute, then there is no right on its behalf to question the validity 
of the proceedings taken to dedicate this highway. 8o with regard 
to the old Hopkins Road, I fail to apprehend the bearing of the 
contest in regard to this road, except perhaps as regards the 
topography of the surrounding lands. Whether it was a public 
highway or a private road is of little consequence. With the 
exception of the southern end of this road, for a distance of perhaps 
200 feet next to the McGuire crossing, this Hopkins road was away 
from the lands in dispute? What difference can it make whether 
it was a public road or a private road if in fact the Crown owns the 
lands in dispute? The title of the Crown could not be ousted by 
occupation for a less period than 60 years, and there is no conten
tion that the road was used for any such period; and, on the other 
hand, if the Crown does not own the lands in dispute, of what 
concern is it whether the old Hopkins Road was dedicated and 
became a public highway or not.

The real question in issue and to be decided in this action is 
whether the piece of land in question, and described on the plan 
attached to the information by the letters A, B, C and D, ever 
became vested in the Crown by virtue of the proceedings taken 
pursuant to the statute of Nova Scotia referred to.

In my judgment the Crown has failed to prove its title. 
Certain facts are, I think, beyond dispute. 1. When ex. No. 12, 
the original plan, was recorded in the registry office, no description 
by metes and liounds was filed. 2. There is no starting point 
shown on this plan from which any measurements can be made. 
The scale is so minute that it is almost impossible to arrive at any 
measurements with accuracy. If ex. No. 3 is taken as a correct 
copy of ex. No. 12, made before the practical destruction of ex. 
No. 12, any measurements are merely conjectural, depending on 
disputed starting points and at best it becomes a matter of guess
work.

3. At the time of the expropriation the railway right of way 
was fenced in on both sides and has continued to lie fenced on 
the same lines to the present day.
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4. The railway has never lieen in possession of the lands now 
claimed. These lands were never fenced in, nor were they ever 
shown to be the property of the railway by any marks on the 
ground, nor has the railway ever asserted any acts of ownership 
over the said lands until shortly before the commencement of the 
present action.

If ever there were a case in which the provisions of the statute 
as to giving a description by metes and bounds should have been 
complied with, the present is one. The statute provides that a 
plan and description shall be recorded. It states 
and they shall lay off the same by metes and bounds, and record a description 
and plan thereof in the registry of deeds for the county in which the lands are 
situate, and the same shall operate as a dedication to the public of such lands.

This provision never was complied with, and the result, accord
ing to my judgment is, that if the lands in dispute are the lands 
intended to be expropriated they have never been legally exprop
riated, anil no title thereto ever passed to the Crown.

Where a statute provides for certain formalities to be followed, 
if it is desired to exercise the right of eminent domain, the statute 
must be strictly complied with, and a court cannot say that 
compliance with such conditions precedent can be dispensed with. 
The Queen v. Sigsworth, 2 Can. Ex. 194; The King v. Justices of 
Surrey, [1908] 1 K.B. 374; Lewis on Eminent Domain, 3rd ed. 
(1909), s. 387; Nichols on Eminent Domain (1909), s. 295; Mills 
on Eminent Domain, 2nd ed. (1888), s. 115; and Lamontagne v. 
The King, 16 Can. Ex. 203, a decision of Audette, J.

In the year 1881, a statute was enacted which has been carried 
into the various revisions, and now is s. 82 of c. 30, R.8.C. 1906. 
The original of this section was, as I have stated, enacted in 1881 
44 Viet. c. 25, s. 10. This statute is only a curative statute where 
the lands are in possession of His Majesty. The possession evi
dently means occupation. The tenth section of the original 
statute of Nova Scotia, 1854, provides that the commissioners 
are authorised to enter upon and take possession of any lands 
required.

In the 2nd series of Judicial and Statutory Definitions of 
Words and Phrases, at pages 1,098, 1,099 will be found a col
lection of decisions on the meaning of this word “possession.” 
It never could have been in contemplation that parliament would 
have passed such an enactment in reference to lands which had
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never been taken possession of by the railway. It is argued by 
Mcllreith that this statute was ultra vires of the Dominion parlia
ment as an encroachment on provincial rights. It is unnecessary 
to discuss this question, but I would refer to the case of the Grand 
Trunk R. Co. v. Attorney-General of Canada, 36 Can. S.C.R. 136, 
[1907] A.C. 65, in reference to the Railway Amendment Act of 
1904.

It may well be that parliament which has power to authorise 
a railway to expropriate provincial lands for a Dominion railway, 
has also power to enact a curative statute relieving nunc pro tunc, 
for failure to comply with the strict provision of the statute under 
which the expropriation was intended to be made. It must also 
be borne in mind that the curative statute was enacted in 1881. 
The road in question became vested in the Crown of Nova Scotia 
in 1902. I do not think this statute covers the case before me. 
The railway never was in possession of the lands in dispute.

The plaintiff relies upon the conveyance made by one Wier. 
This deed was executed on November 1, 1893. At this time Wier 
had no title to the lands in question. He had previously, on 
July 9, 1888, conveyed the lands to James Adams. It is argued 
by Sangster that this conveyance cannot be referred to on the 
alleged ground that the defendant is not at liberty to set up what 
he calls the jus tertii. There is no question of jut tertii. It is put 
in to shew that no title passed from Wier to the Crown by reason 
of the fact that Wier had already conveyed whatever interest he 
had in the lands.

I am of opinion that if the lands in dispute ever were a portion 
of the lands intended to be expropriated for the railway, the title 
thereto had never been legally acquired by the Crown and the 
action should be dismissed with costs. Action dismissed.

SOUTHBY T. SOOTHBY.
Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P., Riddell, 

Lennox and Ron, JJ. October It, ttl7.
Bakes (| IV A—48)—Accounts in joint names.

A written direction to the manager of a bank, to open a joint amount 
in the names of the depositors, stating that all moneys which may be 
deposited are their joint property, is in no sense a contract between the 
parties themselves, and is not proof that the plaintiff is in fact entitled 
to one half of the account, although evidence against either of them ee 
an admission in favor of the other.
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An appeal by the defendant from the judgment of Latchpord, 
J., at the trial, in favour of the plaintiff, in an action for a 
declaration that half the money in a savings bank in Toronto, 
deposited to the credit of the plaintiff and defendant—wife and 
husband—jointly, was the property of the plaintiff, the wife.

J. S. Lundy, for appellant; J. F. Boland, for plaintiff, 
respondent.

Meredith, C.J.C.P.:—There is, in my opinion, no justi
fication in law for the judgment which the plaintiff has been 
awarded in this action; whether from any other point of view 
it would be "only just and fair" that “each should lie re
garded as having an equal share” in the money in question, 
“as each had contributed to the creation of the fund,” is not a 
question for our consideration, nor is it a thing which should 
influence our judgment, unless, by reason of such contribution, 
whatever it may have been, the law confers such a right.

The money in question is the amount which, at the time of 
the commencement of this action, appeared in the books of an 
agency, in Toronto, of the Molsons Bank, to be standing to the 
credit of “A. H. Southby or Minnie Southby"—the former 
being the defendant and the latter the plaintiff in this action— 
in “savings bank account No. 2700."

The account was opened at the time when the defendant, 
who is the husband of the plaintiff, was going to Montreal, to 
work and live there, whilst his wife and son remained at Toronto, 
the son going to school there; that was in May, 1915; and it seems 
to me to be made plain by the circumstantial evidence, as well as 
by the testimony adduced at the trial of this action, that the pur
pose of that account being then opened was to enable the wife 
to draw such money as might be needed in the plaintiff’s property 
interests in Toronto, as well as in the separate maintenance of 
the wife and child, rendered necessary by the defendant's absence 
in Montreal, though such needs were to lie further supplied, as 
they were, by remittances from time to time from the husband to 
the wife.

The moneys deposited in this account were from 6rst to last 
the moneys of the defendant only. It is idle to talk of any part 
of these moneys having been really in law the plaintiff’s moneys, 
because she testified that she thought she had $45 when she was
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ONT’ married to the defendant in June, 1898, or that she had worked
8. C. at 87 a week from June to December in that year, or because she

Socthbt had sometimes accumulated some savings out of moneys given 
Sooth b r *° *ler hy him for their housekeeping expenses, or because he had

----  at one time taken a mortgage in her name and at another time an
SS' agreement to purchase land in like manner. The whole body of 

this savings bank account is a deposit made by the husband on 
the 8th day of June, 1916, a day after his wife and son had left 
Toronto and gone to live with him in Montreal. That deposit 
was of the proceeds of a sale of his land, the amount of it being 
12,130.19, about 1125 more than the amount of the account at 
the time of the commencement of this action in September, 
1916.

What the plaintiff’s claim is really based upon, and that 
which alone, as it seems to me, gives any ground for an argument 
in support of it, is the writing which the bank obtained from both 
parties to this action, at the time when the account was opened, 
in these words:—

“The Molsons Bank,
“To the Manager West Toronto, Ont., Branch.
“Dear Sir: W’e, the undersigned, request you to open a joint 

account in our names. All moneys which may be deposited by 
us or either of us to the said account are our joint property, 
but such moneys may be withdrawn by either one of us, or the 
survivor of us. Yours truly, “Minnie Southby.

“A. H. Southby."
But this writing is in no sense a contract tietween the parties to 

this action; it is-merely a direction to the bank, in the form of a 
letter addressed to the bank's manager at its branch in which the 
account was opened; and is wholly in a printed general form, 
prepared and supplied by the bank, for its protection only; it is 
none the less evidence against the defendant, us an admission 
made by him, but as an admission only.

The letter describes the moneys to be deposited as “our 
joint property," but adds, “such moneys may be witi'drawn by 
either one of us, or the survivor of us. ” It is of course open to 
either party to shew that the statement that the moneys “are 
our joint property” was, as between these parties, thougi. not 
as to the bank, inaccurate: and, if the words meant “our joint



38 D.L.R.] Dominion Law Heports. 703

property before the deposit,” that was, as I have said, not so, 
they were the defendant's, the proceeds of the sale of his land; 
and, if it meant after deposit, it was also inaccurate, for in reality 
they were his moneys to be drawn by his wife for the payment of 
his obligations in connection with his property, as well as with his 
family.

And, if we look at the literal meaning of the letter, the de
fendant was quite within his legal right in withdrawing all the 
money, to the credit of the account, when he did: "such money 
may be withdrawn by either one of us. ” His withdrawal could be 
wrong in law only if, apart from this writing, the defendant were 
precluded from withdrawing the money for his own benefit, 
and there is no evidence of any fact which in law precluded him 
from doing so: the plaintiff has entirely failed to prove any bene
ficial interest in it which would limit Ids right of withdrawal to 
withdrawal for some specific purpose or use.

The appeal should, in my opinion, be allowed, ami the action 
dismissed.

ONT.
8. C.

Southby

Nouthby.

Hum ell, J.:—The plaintiff claims a declaration that half the Ridtiu. 
money in an account in the Molsons Bank, West Toronto, is 
hers.

The account was opened by the defendant, her husband, ami 
herself, in May, 1915, under a direction signed by both in the 
following terms:—

“The Molsons Bank.
“To the Manager West Toronto, Ont-, Branch.
“Dear Sir: We, the undersigned, request you to open a joint 

account in our names. All moneys which may la? deposited by 
us or either of us to the mid account arc our joint property, but 
such moneys may be withdrawn by cither one of us, or the sur
vivor of us. "Yours truly, “MinnieSouthby.

“A. H. Southby.
"Dated at West Toronto, Ont.,

"May 4, 1915.
"Memo, for Branch.

" Account opened as No. 2760. "
The defendant, who had lieen living with the plaintiff, his wife, 

in Toronto, was going to Montreal in May, 1915, his wife to re
main in Toronto. He had some property in Toronto, mort-
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' gages outstanding, rents to be collected, etc., and the wife was to
H. C. attend to all his business in this city. As the wife says: “He said

SotiTHBT that he would take me over to the bank and put the money in a
Souths» i°‘nt account ... I had to stay here to look after (my son

;— at school) and also look after our property here ... he
told me there were certain payments ... he told me to draw 
any money out that I would need at any time and told me to 
pay any small bills and such like.”

There is no pretence that any of the money originally placed in 
the “joint account" was in the name of the plaintiff. She had, 
indeed, before May, 1915, let her husband have money from time 
to time : but this was money she had been able to save out of the 
housekeeping money which he allowed her in varying amounts 
for household expenses while they were living together.

The moneys she thus let him have were merged in his general 
account, which ultimately had by May, 1915, come to 1215.62, 
placed to "joint account.”

All subsequent deposits in the joint account were from rents 
collected from the defendant’s property, from a mortgage be
longing to the defendant, but put in his wife’s name for conveni
ence, etc.—none of the money was from the wife's earnings.

The grounds upon which the wife claims are apparently two 
in number:—

1. That the money she saved from money given her by her 
husband for housekeeping, "or to buy clothes or such like," 
became hers to do with as she pleased, and what she did not spend 
remained here, her "housekeeping savings" were here abso
lutely.

2. And in any case the placing of money in a joint account was 
a gift to her of half the money placed at any time in the account.

I do not think either of these contentions can be sustained. 
The law is quite clear—the Court will not prevent a husband 
from giving his wife what profit she can make out of his cows, 
poultry, etc., as “but a reasonable encouragement to the wife’s 
frugality,” especially where there is "no creditor of the husband 
to contend with:” Slanning v. Style (1734), 3 P. Wms. 334, 
especially at pp. 338, 339; but savings by her out of moneys 
allowed for household expenses, etc., do not become here without 
his consent (unless they are living apart) : Evereley on Domestic
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Relations, 2nd ed., p. 294; Barrack v. McCulloch (1856), 3 K. A J. 
110: "Any money given to her by her husband for household 
purposes, or for dress, or the like , . . would belong to her 
husband:" p. 114, per Page Wood, V.-C.—and the same fate 
would attach to investments made of such moneys: <6.

There can be no pretence, therefore, that the plaintiff had any 
claim to any part of this money in law: and she must rely upon the 
"joint property" document.

2. It is of importance to understand precisely why this docu
ment was made. As has been said, the defendant was going to 
Montreal, leaving his wife behind in Toronto—he had made cer
tain mortgages, upon which payments were falling due in Tor
onto, and the reason of making the joint account was, that the 
wife might draw out any money needed to make the accruing 
payments on the mortgages and “pay all small bills and such like." 
It is impossible to deduce from this any intention on the part of 
the husband to make a present to his wife of any part of this 
money. It is unnecessary to go through the cases—the result is 
fairly stated in Lush on Husband and Wife, 3rd ed., p. 211: 
“All the surrounding circumstances of the case should be taken 
into consideration to determine whether a gift or a resulting 
trust was intended:” and, if the conclusion is that “it was not 
intended to be a provision for the wife, but simply a mode of con
veniently managing the” husband’s "affairs ... it leaves 
the money . . . still his property:” Marshal v. Crulwell 
(1875), L.R. 20 Eq. 328, at p. 331, per Jessel, M.R.

For the strictness with which a gift of this kind must be proved, 
see Mews v. Mews (1852), 15 Beav. 529.

The case of Everly v. Dunkley (1912), 27 O.L.R. 414, 8 D.L.R. 
839, may also be consulted : there a very similar matter was under 
consideration, and the like coriHusion reached.

I would allow the appeal with costs here and below.
Lennox, J., agreed with Riddell, J.
Rose, J„ agreed in the result. Appeal allowed.

THERIAULT v. THE KING.
Exchequer Court of Canada, Audette, J. February S, lot7.

Caows (| II—20)—Nr.oi.KiENcr — Railways —Pvbuc work — Highway. 
An action in tort does not lie against the Crown, except under siiecial 

statutory authority, and the suppliant to succeed must bring the facts 
of his case within the ambit of sun-a. fc) of s. 20 of the Exchequer Court 
Act. (R.8.C. 1900, e. 140)
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Petition of Right to recover damages for injuries received as 
the result of a train on the Transcontinental Railway striking a 
cattle guard, which said cattle guard was broken and thrown into 
a pile of deals, which in turn struck the suppliant, thereby severely 
injuring him.

A. Stein, K.C., and D. Levesque, for suppliant; E. H. Cimon 
and L. Berubé, for respondent.

Audette, J.:—The suppliant, by his petition of right, seeks 
to recover the sum of $15,000 for damages suffered by him as the 
result of an accident which happened on October 23, 1914, while 
he was engaged in counting and measuring three-inch deals piled 
alongside the King's highway, which is crossed or intersected by 
the Transcontinental Railway.

The accident happened on October 23, 1914, and the petition 
of right was filed in this court on June 5, 1910, more than a year 
after the accident ; but evidence was produced shewing it had been 
left with the Secretary of State on October 13, 1915, thus inter
rupting prescription.

On the date of the accident, the railway was still in the hands 
of the contractors, and the lumber that the suppliant was then 
measuring had been by him sold to one Michaud, who in turn 
had sold it to the contractors of the railway.

When the survey was originally made for the right of way, 
the track intersected the highway diagonally running along the 
same for quite a space. To obviate such a dangerous crossing 
the railway expropriated some land and diverted the highway, 
in the manner shewn upon plan, by crossing the railway at right 
angles from north to south, the whole in conformity with s. 3 of 
the Expropriation Act and s. 15 of the Government Railway 
Act. This new piece of road became part of the King’s highway 
and dedicated to the public.

Although at the date of the accident the government had not 
taken the railway off the hands of the contractors, however, by 
leave of the latter, a few Intercolonial Railway trains had carried 
some freight over it, and on the day of the accident a special 
train of three or four cars, drawn by an engine and manned by 
employees of the Intercolonial Railway travelled, after obtaining 
leave from the contractors, on an inspection trip with officials 
on board. It was when that train travelled down that the sup-



38 D.L.R.J Dominion Law Reports. 707

pliant was engaged measuring the lumber, at about six feet from 
the track, that hearing the train coming he moved ten to twelve 
feet away from the track, when the accident happened. No one 
actually saw how the accident happened, but it is rightly surmised 
that the steps of the engine and tender struck the bracket or 
triangle piece of the cattle guard, threw it into the deals, which 
were sent flying and a short while after the accident the suppliant 
was found unconscious, lying in the middle of the highway, with 
10 to 12 deals over him. Hence the present action.

The action is in its very essence one in tort, and such an action 
does not lie against the Crown, except under special statutory 
authority, and the suppliant to succeed must necessarily bring 
the facts of his case within the ambit of s. 20 (c) of the Exchequer 
Court Act. In other words, the accident must have happened, 
1, on a public work ; 2, there must be a servant or officer of the 
Crown who has been guilty of negligence while acting within the 
scope of his duties or employment ; and 3, the accident complained 
of must have been the result of such negligence.

Assuming for the sake of argument , that the railway in ques
tion, before it had lieen taken over from the contractors by the 
government, was a public work, yet that does not establish the 
suppliant’s claim because it must be found as a fact—following 
and applying the decisions in the cases of Chamberlin v. The King, 
42 Can. S.C.R. 350; Hamburg American Packet Co. v. The King, 
33 Can. 8.C.R. 252, 39 Can. S.C.R. 621; Olmstead v. The King, 
53 Can. S.C.R. 450, 30 D.L.R. 345; Piggott v. The King, 53 Can. 
S.C.R. 626, 32 D.L.R. 461 ; Montgomery v. The King, 15 Can. Ex. 
374; and Despins v. The King, 32 D.L.R. 448, 16 Can. Ex. 256; 
that the accident did not happen on a public work. Having so 
found it is unnecessary to consider, among other questions raised 
at Bar, whether or not the accident resulted from the negligence 
of an officer or servant of the Crown while acting within the 
scope of his duties or employment.

Having so found, judgment will be entered declaring that 
the suppliant is not entitled to any portion of the relief sought 
by his petition of right. Petition dismissed.
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CITY or TORONTO T. QUEBEC BANK.

Ontario Supreme Court, Maelen, J. November C, 1917.

Taxes (§ I E—53)—Business tax—Bane—“Person.”
A bank is a “person” according to the Interpretation Act, R.8.O. 1914,

c. 1, s. 9 (x), and alter it has transferred its assets to another bank is a
“person removed from the municipality” within the meaning of sec. 95 (3)
of the Assessment Act (R.8.O. 1914, c. 195, added by 7 GeoTV. c. 45 (9) ).

Motion by the Corporation of the City of Toronto, the plain
tiff, for judgment on the pleadings, in an action to recover from 
the defendant bank the amount of a municipal tax known as 
“business tax” for the year 1917.

C. M. Colquhoun, for plaintiff corporation; Gideon Grant, for 
defendant bank.

Marten, J.:—The action is brought to recover from the 
defendant the amount of a tax known as “business tax” for 
the year 1917. The defendant transferred its assets in the city 
of Toronto to the Royal Bank, on or before the 31st December, 
1916, and has not done business in the city of Toronto during the 
year 1917, and claims that it is therefore not liable to pay this 
tax for that year.

Paragraphs 2, 3, and 4 of the statement of claim are as 
follows:—

"2. The defendant is a chartered banking corporation, and 
carried on a banking business, and for that purpose occupied and 
used land in the city of Toronto during the year 1916, and until 
the end of that year, when it was amalgamated with another 
banking corporation, and ceased carrying on its said business in 
the city of Toronto.

“3. The plaintiff, in the year 1916, fully took and completed 
an assessment according to the terms of the said statute" (the 
Assessment Act) “and on the 30th April, 1917, passed a by-law, 
numbered 7801, adopting the said assessment as the assessment on 
which the taxes for the year 1917 should be raised, levied, and 
collected, and directing a levy and collection of taxes on the said 
assessment.

“4. The defendant was, by the said assessment, duly assessed 
in respect of its said business, and by the said by-law certain 
taxes were authorised to be levied upon and collected from the 
defendant in respect to the said assessment.”

The statement of defence is as follows:—



38 D.L.R.] Dominion Law Reports. 709

“1. The defendant admits all the allegations contained in 
the plaintiff’s statement of claim, with the exception of the allega- S. C. 
tions contained in the last two lines of the 2nd paragraph of the CirTor 
said statement of claim, and says that the assets of the said Quebec Tobonto 

Bank were purchased by the Royal Bank of Canada, but the said Qvebec 
Quebec Bank was not amalgamated with the Royal Bank of ”a*e. 
Canada. Mmi»», j.

"2. The defendant says that it has paid all taxes, rates, and 
assessments levied or charged against it during the time that it 
was in business in the city of Toronto, and up to the 31st day of 
December, 1916, when the said bank sold to the Royal Bank of 
Canada all its assets in Ontario, and that it has not since the said 
date carried on any business whatever in Ontario.

“3. The said bank says that its head-office is in the city of 
Quebec, in the Province of Quebec, and denies that it is liable to 
the plaintiff for any taxes whatever.”

The case was argued on the assumption that the facte are as 
stated in the defence.

The defendant took a preliminary objection that the applica
tion was premature, and relied upon sec. 118 (1) of the Assessment 
Act, R.S.0.1914, ch. 195 (as enacted by sec. 11 of the Assessment 
Amendment Act, 1917, 7 Geo. V. ch. 45), whereby the Court of 
Revision is empowered to give a remission or reduction of taxes 
where the person who has been assessed for business has not 
carried on business for the whole year in which the assessment 
was made.

After hearing the argument on the preliminary objection, I 
arrived at the conclusion that the application to the Court of 
Revision was a proceeding independent of and unconnected with 
the present application, and that application might be made 
thereunder by the defendant, even though I found that the taxes 
were legally payable. I therefore overruled the preliminary 
objection.

Section 10 of the Assessment Act, R.S.O. 1914, ch. 195, 
provides :—

“Irrespective of any assessment of land under this Act, every 
person occupying or using land for the purpose of any business 
mentioned or described in this section shall be assessed for a sum 
to be called ‘Business Assessment’ to be computed by reference
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to the assessed value of the land so occupied or used by him as 
follows:— . . .

(c) Every person carrying on the business ... of a bank 
or a banker. . . .”

The defendant occupied and used the land for the purpose of 
its business during the year 1916, and the assessment roll prepared 
and returned in that year properly included a business assessment 
of the defendant.

Section 56, after specifying the time for taking the assessment 
and revising the rolls, goes on to provide as follows: “the assess
ment so made and concluded may be adopted by the council of 
the following year as the assessment on which the rate of taxation 
for said following year shall be fixed and levied; and the taxes for 
such following year shall in such case be fixed and levied upon 
such assessment.”

The Corporation of the City of Toronto availed itself of this 
provision, and in the year 1917 adopted the assessment which 
had been made in the year 1916 as the basis for levying the rate 
in 1917.

Section 70 provides: “The roll, as finally passed by the Court, 
and certified by the clerk as passed, shall, except in so far as the 
same may be further amended on appeal to the Judge of the 
County Court, be valid, and bind all parties concerned, notwith
standing any defect or error committed in or with regard to such 
roll," etc. And sec. 95 provides that the taxes payable by any 
person may lie recovered as a debt due to the municipality; in 
which case the production of a copy of so much of the collector’s 
roll as relates to the taxes payable by such person shall be primd 
facie evidence of the debt.

The Interpretation Act, R.8.O. 1914, ch. 1, sec. 29 (x), pro
vides that "‘Person’ shall include any body corporate or politic;" 
and sub-sec. (3) of sec. 95, added by 7 Geo. V. eh. 45, sec. 9, pro
vides: "Subject to the provisions of section 118 every person 
assessed in respect of business or income upon any assessment 
roll which has been revised by the Court of Revision or County 
Judge shall be liable for any rates which may be levied upon such 
assessment roll notwithstanding the death or the removal from the 
municipality of the person assessed or that the assessment roll had 
not been adopted by the council of the municipality until the 
following year."
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This amending Act came in force on the 12th April, 1917. The ONT’
by-law levying the taxes in queslion was passed on the 30th April, 8. C.

City or
On behalf of the defendant it is argued that it does not come Toronto 

within the terms of this enactment, tiecause it is alleged that it Quebec

is not a person who has removed from the municipality, but that 
it has gone out of business entirely. In my view, this contention *
cannot be maintained. The defendant liank was admittedly in 
the city of Toronto during the year 1916, and was not there in
the year 1917. It must, therefore, have removed from the muni
cipality; and the word “person" includes a corporation. 1 am 
therefore of opinion that the case is covered by the provisions of 
the Assessment Amendment Act of 1917, as above quoted, and 
that the defendant is liable.

This disposes of the only question which is properly before the 
Court in the present action, but does not touch the question as to 
the power of the Court of Revision to remit the tax or any part 
thereof, under the provisions of sec. 118 (1) of the Assessment Act, 
as enacted by the amending Act, 7 (ieo. V. ch. 45, sec. 11, and I 
designedly omit to express any opinion on the power or duty of 
the Court of Revision, if application is made under that section.

Let judgment lie entered for the plaintiff for the amount of 
its claim with costs.

LEMIEUX v. THE KING. CAN.
Exchequer Court of Canada, Audette, J. January id, 1917. Ex"c

Easement (11—1)—Deed — Interpretation.
In construing an easement, guaranteed by a duly registered deed, where 

the meaning of the same ie doubtful, the common intention of the con
tracting parties must be sought and determined by interpretation 
rather than by an adherence to the literal meaning of the words of the 
contract.

Petition or Right to recover the value of an easement taken Statement, 
by the Crown in the Province of Quebec.

A. Bélanger, for suppliant; A Bernier, K.C., and V. DcBilly, 
for Crown; J. E. Geliy, for third party Buteau; W. Laitue, for 
mis en cause Dussault; J. A. Gagne, for third party Dohan.

Audette, J.:—The suppliant, by his petition of right, seeks A«utte.i. 
to have the Crown acknowledge his easement or servitude con
sisting of a right to circulate, or right of way by a private roadway,
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across a certain piece or parcel of land bought by the Crown 
from third-party Dohan on July 29, 1913. The private road in 
question runs from his dwelling house in a southeasterly direction 
to the King’s highway, as shewn on plan filed.

By a certain indenture bearing date July 11,1912, the suppliant 
sold with covenant (Jranc et quitte) to third-party Buteau inter 
alia, the lands in question herein, with, among others, the fol
lowing reservation, vis.}—

lx* vendeur se réserve sa vie durant pour lui et son frère Olivier, sa vie 
durant, le droit d'habiter quatre chambres dans la maison, à son choix; le 
droit de vaquer dans la dite maison à son besoin.

2. I.'usage d'une partie du verger, étant la partie qui se trouve à l’ouest 
du chemin conduisant à la grange et la partie qui se trouve à l'ouest d'une 
ligne suivant le pan est de la grange et se prolongeant dans la même direction 
jusqu'au bout du dit verger, otec rn outre le droit de roquer êur le reete du dit 
lot et dans les bâtisses à son besoin.

The decision of the present case depends upon the interpreta
tion of the words above italicized:—viz.:—“avec en outre le 
droit de vaquer sur le reste du dit lot."

On June 30, 1913, the said third-party Buteau sold and con
veyed with covenant and free of all hypothecs to third-party 
Dussault, the same lot of land as having acquired it from the 
suppliant: but without making any mention, in the said deed of 
sale, of the above reservation, as contained and recited in the 
title from his auteur or predecessor in title, and this omission is 
the cause and origin of the present action.

Again, on July 25, 1913, the said third-party Dussault sold 
and conveyed with full covenant (avec garantie contre tous troub
les et éviction, franc et quitte), to third-party Dohan, inter alia, 
the same lot of land as having acquired it from third-party 
Buteau. The easement, servitude or reservation above referred 
to being again omitted in the said deed.

Then on July 29, 1913, the said third-party Dohan, among 
other pieces of land, sold and conveyed to the Crown, with full 
covenant (avec garantie contre tous troubles et éviction, franc 
et quitte) the piece of land in question herein as having acquired 
it from third-party Dussault on July 25, 1913.

Therefore, it appears clearly that the suppliant sold to Buteau 
the piece of land in question, subject to the easement above set 
forth; and that Buteau without mentioning this easement sold 
the same piece of land to Dussault, who, in turn, sold it in similar 
manner to Dohan who sold to the Crown.
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There can be no doubt that the easement or servitude exists.
It was converted v to writing, forming part of a deed which was Ex. C. 
duly registered and the suppliant is entitled to the same. Lemieux

The question to decide is first: What does this easement con- _
. . . , „ ... , „ The Kino.sist of, and, secondly, what is its value? -----

The language used in tin- deed of July 11, 1912, is not perhaps 
the best the notary might have made use of in drawing the con
veyance; and the expression or verb “vaquer” may at first sight 
appear odd. What we are concerned with here is what was in the 
mind of both parties at the time of the signature of the deed. 
The meaning in the mind of the contracting parties was never 
doubtful and were it so their common intention must Ik* determined 
by interpretation rather than by an adherence to the literal 
meaning of the words of the contract. Art. 1013 C.C. Que. In 
endeavouring to appreciate the true meaning and value of this 
reservation the intention of the contracting parties may be sought 
outside of the literal meaning of the contract in the circumstances 
of the case. Sirey (1890), 1, 112; 4 Aubry et Kail, 5th ed., p. Ml; 
Montpetit v. Brault) 50 Que. S.C. 518. It is said in Halsbury’s 
Laws of England, vol/10, p. 472, with respect to the reservation of 
a right of way : “ In this case the reservation operates as a regrant 
of the right of the grantee to the grantor, and it is not effectual 
unless the deed in which it is contained is executed by the grantee; 
and if the deed is so executed, then the regrant may operate in 
favour of a person who is not a party to the deed.”

What is the meaning of the word “vaquer?” Turning to 
Quicherat, Dictionnaire Français Latin at verbo “vaquer” we 
find that “vaquer” means: s’occuper de—vaquer à ses fonctions, 
munia obiré—vaquer à ses affaires, res suas obiré. Il nous 
empêche de vaquer à nos affaires. Detinet nos de nostro ncgotio 
—and vaquer à autre chose, navare aliam operam.

Littré, Dictionnaire de la langue Française, gives the following 
meaning to the word “vaquer:” Vaquer à, se livrer à, s’adonner 
à, s’occuper de. Vaquer à son ouvrage etc., etc.

And Bescherelle, Dictionnaire National, at verbo vaquer has 
the following: Vaquer à, s’occuper de quelque chose, s’y appliquer. 
Vaquer à ses affaires. On ne peut vaquer à tant de choses à la 
fois, etc.

46»—38 D.L.R.
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Going to Spiers & Surenne’s Dictionary under verbo “vaquer” 
we also find that “vaquer” means to apply one’s self to—to 
attend—vaquer à ses affaires—to attend to one’s business.

Therefore, the word “vaquer” is not without meaning, as 
was contended in the case at Bar. Furthermore, reasoning under, 
the rule of ejusdem generis we find this reservation in the deed 
covers also the right to occupy four rooms in the house with 
“If droit de vaquer dans la dite maison d son besoin.” There can 
be no doubt that, in common parlance, these words would mean 
a right to go about in the house, besides that of occupying exclu
sively four rooms. The reservation indeed is not meaningless, 
and he who established a servitude is presumed to grant all that 
is necessary for its exercise. Art. 552 C.C. Que. And the 
suppliant is entitled both for himself and his brother, during his 
lifetime, to this servitude or reservation and to the right de 
“toquer" upon the lot in question. There is no reversion and 
that right dies with both of them. The suppliant is 65 years of 
age, while his brother is 72 years old. The meaning of this ease
ment ought not to be strained with such technical narrowness as 
to attempt making it meaningless, when it was not the intention 
of the original contracting parties.

It is obvious that the origin of the present action resides in 
the mischievous omission by Buteau to mention the reservation 
in his deed to his grantee. He is, therefore, the Jons and origo 
malorum. He deliberately suppressed the knowledge of the reser
vation at the date of the sale, with the necessary object of pro
curing a larger price for the property and he must now reckon 
with the result of such intentional omission.

Buteau in his evidence says that this reservation, the private 
mail, in his own estimation, is worth nothing. The Lemieux live 
on their income and he does not see any use for them of this 
reservation. He, however, cannot take advantage of his own 
omission and it is not in bis mouth to say the reservation granted 
by him to the suppliant is worthless; he cannot thus take advan
tage of his own wrong in suppressing the mention of the reserva
tion in his deed to Dussault with the object of gaining a favourable 
interpretation of its value. Nullus commodum capere potest de 
injuria sua propria.

The contention appearing in the pleadings with respect to the
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sale of lots 550 and 520 l>eing obviously unsound and unfounded 
at its face, I need not say more in that respect.

What is the value of this easement or servitude, taking into 
consideration the age of the two beneficiaries, their occupation 
and their manner of living? And there is no doubt, under the 
evidence, that the resi>ondent cannot now allow the suppliant 
upon these lands which are held by the Crown for a cattle quaran
tine. No one, indeed, is allowed now upon these premises with
out business and without leave, and this is done in the public 
interest, because of contagious diseases that are at times treated 
thereon.

The deprivation of the easement does not deprive the suppliant 
of a road to any given place, that access to the property in question 
being only superabundant, supererogatory, so to speak; because 
he has the King's highway leading to his property which takes 
him to any place he chooses to go. The access to the property 
in question may in some cases Ik* a short cut to some place, or 
travelling through it the distance to a given place might be 
shorter and more convenient.

The suppliant, in his evidence, says he asked Buteau the sum 
of $3,(MX) for all the reservations under the deed of sale. He has 
the exclusive use of four rooms—with the right to circulate all 
over the house1. That alone would lie worth at least $ 10 a month - 
$120—the use of the stable, barn, garden, etc., at $4 a month = 
$48—the orchard—he said he made as much as $150 a year out 
of it; but allowing—$1(M). That would represent for the year 
the sum of $208.

The interest at 6% on $3,000 would only give him $180. I 
would infer from this alleged valuation of $3,(KM) for all the reser
vations that a very small amount must be placed upon the ease
ment in question which, after all, is indeed worth to him much less 
than any of the other privileges mentioned in the deed.

Taking all the circumstances into consideration and that is 
that the servitude is only for the lifetime of two old men, that they 
are practically retired farmers living on their money, with very 
little occupation and not much work to do, 1 hereby fix the value 
of such easement at the sum of $350. This servitude has been 
duly created by a notarial deed, and given effect with respect to 
third parties by its registration and the Crown as a third-party

CAN.
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is bound thereby. The Expropriation Act, secs. 25 and 26. 
Arts. 2082, 2116a, C.C. Que.

Therefore, there will be judgment as follows:—The suppliant 
is entitled to recover from the Crown the sum of $350 with interest 
thereon from July 5, 1915, to the date hereof and costs. Further
more the Crown do hereby recover as against third-party Dohan 
the said sum of $350 with interest as above set forth and with all 
costs, including costs upon the issues with the suppliant and 
with Dohan.

The said third-party Dohan do recover as against third-party 
Dussault the said sum of $350 with interest as above set forth 
with all costs on the three issues.

And the said third-party Dussault do recover judgment against 
the said third-party Ruteau the said sum of $350, with interest 
as alx>ve mentioned and with all costs on all the issues herein. 
The said Ruteau in the result paying the said sum of $350 with 
interest as al>ove set forth and with all the costa resulting from 
all the issues herein, which were occasioned by him.

Judgment for suppliant.

Ex parte THOMAS.
New Brunswick Supreme Court, White, Barry and Grimmer, JJ.

June ti. 1917.

1. Extradition (5 I—8)—Extraditable offence, larceny in demanding
COUNTRY AND FALSE PRETENCES IN CANADA.

If the crime for which extradition is asked is a crime against the law of 
both countries and is in substance to be found in the treaty, although 
under different heads, effect is to be given to the claim for extradition, 
so where the offence is larceny under the foreign law but in Canada 
is only obtaining money or goods by false pretences, which is likewise 
an extraditable crime, a committal for extradition on a charge of stealing 
will stand.

[Re Grow, 2 Can. Cr. Cas. 67, 25 A.R. (Ont.) 83, referred to.l

2. Evidence (§ IV B—396)—Foreign statutes—When documentary evi
dence admissible of foreign law—Extradition.

The provincial laws of evidence are applicable to extradition proceed
ings by virtue of the Canada Evidence Act, R.8.C. 1906, ch. 145, sec. 
35, and where such proceedings take place in the Province of New Bruns
wick the provincial statute C.S.N.B. 1903, ch. 127. sec. 58, applies to 
make a copy of a statute of the demanding State authenticated under the 
seal of that State, primd facie evidence that the foreign law is as there 
enacted.

I Re Arton (No. 2), [18961 1 Q.B. 509, discussed.)

Application in the nature of a habeas corpus, under chapter
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133 of the Consolidated Statutes of New Brunswick. The 
appellant, Charles E. Thomas, was committed for extradition 
to the United States of America, on a charge of stealing, by an 
order of Mr. Justice Chandler. The application was made Indore 
Mr. Justice White in Chambers and he referred it for the opinion 
of the Court en banc. The application was refused.

James F riel, K.C., for the prisoner; !*../. Hughes, contra.
Barry, J.:—On the 14th of April last, Mr. Justice Chandler, 

acting under the authority conferred upon him by the Extradition 
Act, ch. 155, R.S.C. 1900, by warrant under his hand and seal, 
and in the form prescribed by the Act, committed Charles E. 
Thomas to the custody of the keeper of the common gaol of the 
County of Westmorland, at Dorchester, there to be kept until 
he should be thence delivered pursuant to the provisions of the 
Act. The offence for which the accused fugitive was appre
hended and committed is: “Stealing certain lawful moneys of the 
United States of America of the amount and value, in all, of 
nine hundred and thirty dollars and thirty-one cents of the goods 
moneys ami chattels of the Needham Co-operative Bank” of 
Needham, Massachusetts. That is the offence with which he 
was charged in the information laid against him by (ieorge R. 
Rideout, Chief Constable of the City of Moncton, on the 20th 
of March last, and that is the offence for which the learned Judge, 
after hearing read certain deposition* taken in Boston, ami 
examining a series of Court proceedings sent here certified under 
the seal of the Secretary of State of the United States, com
mitted him.

It appears that one C. Edward Thomas, whose home address 
was No. 160 West Canton Street, Boston, Mass., and whose 
business address was No. 27 Harrison Avenue, Boston, on Novem
ber 8th, 1911, opened an account with the Needham Co-operative 
Bank, of Needham, Mass., and subscril>ed for ten shares of the 
bank’s stock, the terms of sul>scription vailing for a monthly 
payment of $10. From the date mentioned down to December 
10th, 1913, he made the monthly payments as called for, and at 
the latter date increased his shares from ten to twenty-five, the 
enlarged subscription calling for a monthly payment of $25; 
these monthly payments he continued until January 10th last, 
the total payments amounting to, approximately, $1,000.

N. B.
iTc!

EX PARTE 
Thomas.
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On December 19th, 1910, the bank received in the ordinary 
course of business, a letter, purporting to l>c written and signed 
by their customer, dated December 18th, addressed to the 
treasurer of the bank, as follows:—“Would you favor me with 
$20 for Christmas and oblige, Yours Fraternally, sending state
ment of account. Charles E. Thomas. Former address, Harrison 
Avenue, present address: 198 Norfolk Avenue, ltoxbury, Boston, 
Mass.” The bank forwarded to the new address a cheque in 
favor of Charles K. Thomas, dated December 19th, for $40.39, 
drawn on the Needham Trust Company, and this cheque, it 
appears, was received by the accused fugitive, indorsed by him 
and cashed by the Lenox Jewelry Company of Boston, $8 of the 
amount l>eing applied in payment of an account which he had 
with the jewelry company, and $32.39 being paid to him in money.

On January 17th last, the bank received another letter from 
Charles Edward Thomas requesting a further payment of $20, 
the address given l>eing “198 Norfolk Avenue, formerly Harrison 
Avenue.” The bank forwarded the cheque for the $20 payable 
to Charles Edward Thomas to the address s|>ecitied, dated 
January 17th, drawn on the Needham Trust Company, and this 
cheque, it apjMwrs, was received by the accused fugitive, indorsed 
by him and cashed by the Atkinson Furniture Company, four 
dollars of the amount being applies l in payment of an account 
he hud standing there, and $10 being paid to him in money.

The bank, on the 13th of February last, received in the usual 
course of business a third letter signed Charles Edward Thomas, 
requesting that his account Ik» so chunged as to leave only five 
shares, calling for a payment of $5 instead of $25 monthly, and 
that the amount credited and accrued to his account should be 
forwarded to him at No. 198 Norfolk Avenue, Boston. The 
bank thereupon forwarded a cheque for $930.31 payable to C. 
Edward Thomas to the address mentioned, dated February 13th, 
drawn on the Needham Trust Company; and this cheque, it 
appears, was received by the accused fugitive, indorsed by him 
and by the Bay State Company, ami cashed by tire Beacon 
Trust Company; and $0.25 of the amount was paid by Thomas in 
settlement of an account of the Bay State Company, and the 
balance $924.00, he received in money.

In the dc|x>sition which he has made, Mr. C. Edward Thomas,
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the bank’s genuine customer, swears that he has never changed 
his address; that he never wrote the hank requesting a loan, or 
requesting a withdrawal of shares in the bank; that neither of the 
three cheques was received by him, and that he never authorized 
any person to write letters in his name requesting a withdrawal 
of any part of his deposits in the bank, or to receive letters intend
ed for him; that he did not indorse either of the three cheques 
mentioned, or authorize any one to indorse them or either of them 
for him or in his name.

On the sworn petition of the accused fugitive, Mr. Justice 
White, on the 20th of April last, under the authority of ch. 
133, sec. 4, (’on. Stat. N.B. 1903, granted an order in the nature 
of a writ of habeas corpus, cunt causa, requiring and directing the 
keeix-r of the common gaol of the County of Westmorland to 
return to him whether or not Thomas was detained in prison, 
together with the day ami cause of his having been taken and 
detained; ami he appointed the 3rd of May, at St. John, as a 
time and place for hearing an application for the prisoner's dis
charge. The gaoler returned a copy of the warrant of commit
ment, which is in the terms of Form 2 of the second Schedule of 
the extradition Act, made by Mr. Justice Chandler, as the 
authority by virtue of which Thoimis is detained in custody.

At the hearing of the application for the prisoner’s discharge, 
Mr. Friel, K.C., the prisoner's counsel, re newts l certain objections 
which had been already urged before the extradition Judge, to 
the admissibility in evidence of the depositions, documents and 
palters offered in evidence by the informant at the hearing in the 
extradition proceedings; but after hearing the parties, and ex
amining the papers objected to, Mr. Justice White was of the 
opinion that the documentary evidence and papers used in 
establishing a primâ facie case against the prisoner, were suffi
ciently authenticated under sections lb ami 17 of the Fxtradition 
Act to permit of their Is-ing received in evidence by the extra
dition Judge. So that while the sufficiently of the authentication 
of this laxly of evidence is not open to argument here, its com
petency or legal value in establishing the facts sought to lx; proved 
thereby, is, 1 apprehend, still an arguable question.

It was urged lx*fore Mr. Justice White—and upon the matter 
l>eing by him referred to this Court, is now urged here - that the 
prisoner is entitled to his discharge, because:—

N. B.
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(1) . The acts upon which the charge is based would not, 
under our law, make the crime of theft or stealing, as chargée! ;

(2) . If, in the Commonwealth of Massachusetts the acta 
deposes! to would constitute the crime of larceny or stealing, as 
charged, which is elenieel, the foreign law has not, in this e-ase, 
been proveel; anel

(3) . By the common law such acts elo not constitute ste-aling 
or larceny.

The only ground on which the kabea* corpus can lie success
fully maintained is that the1 ceinuuittal orele'r was maelc without 
juriseliction anel is illegal, anil in orele-r to determine that question 
we arc entitled to review the extraelitiem Jmlge's elccision, not in 
the sense of entertaining an appeal from it, hut in the sense- of 
eletemiining whether there was evielence enough to give liim juris
diction to make the oreler of committal. That is to say, e-vieieooe 
of the offence, anil of other necessary conditions for the applica
tion of the Act when the Juelge- mailc the oreler of e-ommittal 
under which the prisoner is now in custody: In re (,'alu-cy, |l8!lti] 
1 Q.B. 230,230. In oreler to justify the extraelition of the fugitive, 
the-re must lie evielence of an act committed by him in the United 
States, amounting to an offence against the law of that country, 
anil which, if committee! here, would amount to an offence against 
the law of Canaela: In Re Rellencontre, |I8!)1| 2 Q.H. 122, 144; 
Ex jtarle Seitz (No. 2) (18(H)), 3 Can. Cr. Cas. 127; Re Latimer 
(1906), 10 Can. Cr. Cas. 244.

The general rule of evielence aelopteel in the extraelition 
treaties of the United States is, that the e-harge of criminality 
on whie-h the demanel for delivery is based must lie supported 
by such evielence as woulel justify the apprehension anil commit
ment for trial of the person accuseel, if the alleged offence hail 
been committee! in the country on which the elemand is maele. 
The laws of that country, anil not those- of the one making the 
demanel, furnish this rule; anil in this respe-ct each Government 
aelministers its own laws without reference to those of the others. 
Spear on Kxtradition, 40. The prisoner himself in his petition 
for habeas corpus alleges that he is a British subject ; but whether 
that lie true or not, whatever his status may lie, unless it lie that 
of an alien enemy, if he has committeel no offence against the 
laws of this country, he is to lie regardeel as a free man, and
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entitled to apply to our Courts for protection against any violation 
of his personal liberty, for the allegiance which the alien owes to 
the laws of the country in which he may be, even though tem
porarily, gives him also a right to their protection.

It appears to l>e clear that the first and third grounds urged 
against the prisoner’s detention arc, from the Canadian point 
of view, and in the purely technical sense, perfectly tenable, and 
that upon proof of the commission in Canada of the same series 
of acts as those charged against the prisoner, he could not in this 
country be convicted of theft or stealing, because, although lie 
may have obtained the money by false pretences or by a trick, 
the parties from whom Thomas obtained the money voluntarily 
parted with it, and intended to part with their property in it: 
White v. Harden (1851), 10 C.H. 027; Powell v. Hoyland (1851), 
ti Exch. 07-70; R. v. Jones (1010), 74 J.P. 108, C.C.A.; R. v. 
Fisher (1010), 103 L.T. 320, C.C.A.; 0 Hals. («4.

So also, in regard to the third ground, to constitute stealing 
or larceny at common law, the goods must be taken ami carried 
away with dishonest intent and without the owner's consent. 
It is of the very essence of the crime that the taking should be 
without the consent of the owner.

Rut although, as I have said, the prisoner could not, on proof 
of the commission in Canada of the several acts charged against 
him, lie convicted of theft or stealing, he could on proof of those 
acts having lieen committed in this country, lie convicted of 
obtaining money under false pretences with intent to defraud, 
which is an extradition crime under the supplementary con
ventions made between (îreat Britain ami the United States in 
1889-90, in December, 1900, ami in Decemlier, 1900, which are 
enlargements of the Ashburton Treaty of 1842. These later 
conventions have enlarged the list of extradition crimes and 
made provision for the extradition lietween Canada (as part of 
the British Empire) and the United States of fugitive criminals 
accused or convicted of, inter alia, forgery, uttering of forgeries, 
larceny, and obtaining money, valuable security, or other prop
erty, by false pretences. Crankshaw’s Criminal Code, 4th 
edition, 1454-5.

larceny, by that name, is no longer recognized as a crime by 
the Criminal Code of Canada; the terms there used to describe

N. B.
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the offences formerly designated by the name of larceny being 
“theft" or "stealing." But if the evidence of criminality suffi
ciently establish the facts which constitute the offence described 
in the treaty, conventions, and Extradition Act, that is all that 
is necessary whether the offence be railed larceny, theft or stealing 
fte Gross (1898), 25 O.A.R. 83. That is to say, that it is the 
several illegal acts which go to make up the offence that con
stitute the extradition crime anil not the name by which those 
acts may be designated in either country: In Re Avion (No. 2) 
[1890] 1 Q.B. 509-517; ft. v. Dix (1902), 18 T.L.R. 231.

It would sis'III by the laws of Massachusetts, the place where 
the extradition crime is alleged to have licen committed, that the 
offence of theft, and the offence which, according to our nomen
clature, would lie termed “obtaining money under false pretences, " 
may I Kith | -operly lie designated by the name of “larceny," the 
name which, in this country, has lieen discarded. For by section 
20 of chapter 208 of the Revised I.ass of Massachusetts, which 
has lieen certified to us here, it is provided that, "Whoever steals, 
or, with intent to defraud, obtains by false pretences, or whoever 
unlawfully and, with intent to steal or emliezzle, converts, or 
secretes with intent to convert, the money or personal chattel 
of another, whether such money or personal chattel is or is not 
in his possession at the time of such conversion or secreting, 
shall be guilty of larceny . ,

Objection has lieen taken that there has lieen no proof of the 
foreign law which I have just quoted; that the proof of the statute 
under the (ireat Seal of the Commonwealth of Massachusetts, 
and the signature of the Secretary of the Commonwealth is 
insufficient.

Sinee the decision in the House of Ixirds in the Sussex Peerage 
case (1845), 11 Cl. & Fin. 85, in accordance with a decision in the 
Queen's Bench, Raron tie flodc’s case (1845), 8 Q.B. 208, 250-207, 
it has lieen accepted as the common law doctrine in England and 
in this country, that whenever foreign written law is to be proved, 
that proof cannot lie taken from the liook of the law, but must be 
derived from some skilled witness who descriliea the law, and 
unless modified by statute, that is the rule of the present day. 
Re Collins (No. 3) (1905), 10 Can. Cr. Cas. 80-93.

The witness may refresh and confirm his recollection of the
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law, or assist his own knowletlge by referring to text-t»ooks, 
decisions, statutes or other legal documents or authorities; and 
if he descril>es these works as truly stating the law, they may 
be read, not as evidence per ne but as part and parcel of his testi
mony. Taylor on Evidence, 8th edition, 1215.

Our Courts cannot take judicial notice of foreign laws. Such 
laws must be pleaded and proved as facts by properly qualified 
witnesses. The Court requires the foreign law to be proved in 
a case like this, where it is essential that it should lie ascertained 
by the extradition Judge, and will not even act upon the authority 
of a previous decision upon it, in a similar case in this country.

But radical changes in the common law doctrine as to the 
proof of foreign law have lieen made in Canada (R.S.C. ch. 145, sec. 
35) and in this Province (Con. Stat. N.B. 1903, ch. 127, sec. 58)— 
changes which are fully referred to in the judgment of my brother 
White, and which, on that account, 1 need not again revert to 
here. Suffice to say that in my opinion, in the case before the 
extradition Judge, the foreign law has lieen fully proved in a 
perfectly competent way.

In the application of the Governor of Massachusetts to the 
President of the United States for the extradition of Thomas 
from Canada, he is charged with forging indorsements on cheques, 
and uttering the same with intent to defraud, and with larceny; 
but for some reason which 1 fail to appreciate, the learned law 
officers of the demanding country have caused him to lie charged in 
this country simply with the one crime of stealing. That, of 
course, is the affair of the United States, and if the prosecuting 
officers of the Commonwealth of Massachusetts arc content to 
have the prisoner surrendered and tried for the single offence of 
theft, leaving out the charges of forgery and uttering forgeries, 
which, as it seems to me, are under the depositions quite as 
susceptible of proof as is the offence for which he has been com
mitted, no one in the surrendering country has a right to interpose 
any objection.

On a hearing liefore an extradition Judge, the procedure to be 
followed is the same as if the fugitive was brought before a Justice 
of the Peace charged with an indictable offence committed in 
Canada: R.S.C. c. 155, s. 13. So that for the procedure governing 
such cases, we have to look to Part XIV'. of the Criminal Code.
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And it seem* to l)e clear by the statute, and to have been settled 
by authority, that a Justice holding a preliminary inquiry into an 
indictable offence may commit the accused for trial on any other 
charge or charges disclosed by the evidence; sections 668 and 
690; Her v. Mooney (1905), 11 Can. Cr. Cas. 333.

Although, as 1 have said, in the information laid against the 
prisoner, he is charged with the extradition crime of stealing 
merely, it seems to be clear that it would have been quite within 
the jurisdiction of Mr. Justice Chandler to have committed him 
for any other extradition crime disclosed by the evidence. Even 
now, at this stage of the proeee<lings, it is not, in my opinion, too 
late, should the demanding country request it, to have the warrant 
of commitment so amended as to conform to the principle which 
I have Ik?' n discussing.

In order to permit of the correction of errors in procedure 
and prevent a miscarriage of justice, very large and far reaching 
powers iire vested in the Court in habeas corpus proceedings. 
Whenever any person in custody, charged with an indictable 
offence, desires to have the legality of his imprisonment inquired 
into by way of habeas corpus, the Court or a Judge has the power, 
with or without determining the question, to make an order for 
the detention of the person accused, and direct the Judge or 
Justice, under whose warrant he is in custody, or any other Judge 
or Justice, to take any proceedings, hear such evidence, or do 
such further act, as in the opinion of the Court or Judge, may 
best further the ends of justice: Criminal (’ode, s. 1120. In a 
case in our own Court, where the prisoner was committed for 
one offence, the Court, acting under the earlier section of the 
Code, h. 752, of which s. 1120 is a reprint, refused to discharge 
him ui>on habeas corpus, but remanded him in order that he might 
l>e tried on the charge upon which he had been committed, or 
for another offence: Ex jtarte Wright (1896), 34 N.B.R. 127-132.

And it was held by Hanington, J., in another case that if the 
certificate of sentence to imprisonment in a penitentiary is 
irregular for omission of the date of the sentence, leave may be 
given on a habeas corpus motion to return an amended certificate 
correcting the omission: The King v. Wright (1905), 10 Can. 
Cr. Cas. 461.

A' first sight these two decisions would seem to be at variance
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with an earlier decision in the sanie Court, Ex parte Slather (1880), 
25 N.B.R. 374, where the regularity and legality of the warrant 
under which a prisoner was imprisoned in the penitentiary at 
Dorchester came under review upon habeas corpus. And although 
it was there argued that the Court hail power to amend the 
warrant of commitment so as to make it conform to the indict
ment and sentence, it was held by a majority of the Court, King 
anil Tuck, JJ., dissenting, that the warrant was not a compliance 
with the Penitentiaries Act, 40 Viet. c. 47, and that the prisoner 
was therefore entitled to his discharge. In explanation of what 
might, if nothing were said, appear to Ik* a wide divergence of 
views in the same Court at different times in respect of the same 
question, it may l>e pointed out that in 1880, the time when the 
Stather case was decided, the provisions eml>odied in sec. 752 
(now sec. 1120) of the Criminal ('ode, do not api»ear to have had 
a place in the criminal statute law of ( 'anada, though substantially 
the same principle seems to have long been recognizeil and acted 
on in the criminal jurisprudence of Kngland. Where the return 
to a habeas corpus shewed an informal warrant of commitment, 
but the depositions returned shewed a corpus delicti, the Court 
discharged and recommitted the prisoner, taking upon themselves 
to remodel the commitment: The King v. Marks (1802), 3 Last 
157; and see Canadian Prisoners' case (1830), 5 M. & W. 32, 
(1839), 9 A. & E. 731 ; Leonard Watson's case (1839), 9 A. & E. 731.

In lie Arton (No. 2), [1890] 1 Q.B. 509-518, the order of com
mittal was remitted to the extradition commissioner in order 
that he might make clear in respect of what crime the priso 
was committed.

In my opinion the application fails, and Mr. Justice White 
should l>e advised to refuse the prisoner’s discharge.

White, J.:—Upon the hearing Indore me in Cham!>ers, Mr. 
Friel, K.C., counsel for the prisoner, claimed that some at least 
of the depositions and other documents received in evidence by 
the committing Judge were not properly authenticated, because 
the authenticating certificate and seal did not clearly appear to 
cover all the attached papers. But an examination of the docu
ments shews that all of the papers attached to the certificate of 
the Secretary of State are Inmnd together by a ribbon, both ends
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of which are brought down and secured under the seal of the 
Department of State affixed to such certificate, thus shewing, 
conclusively, as I think, that the authentication by seal and 
certificate applies to all the documents thus attached.

One of the documents thus authenticated anil placed in 
evidence was a copy of section 2ti of chapter 208 of the Revised 
Laws of the < 'ommonwealth of Massachusetts. This was certified 
and authenticated as follows:—

Commonwealth or Massachusetts.
Boston, April 4th, 1917.

1 hereby certify the foregoing to lie a true copy of section 26 
of chapter 208 of the Revised Laws.

In testimony of which 1 have hereunto affixed the (ireat Seal 
of the ("ommonwealth on the day of the date alxive written.

(Sgd.) Albert I*. Lanoht,
(Great Seal) Secretary of the ('ommonwealth.

(Copy)
It is contended that foreign law cannot lie proved in this 

way, but must lie established as a fact by properly qualified 
witnesses, and that the provisions of sections 10 and 17 of the 
Extradition Act do not extend to proof of a foreign statute.

By the Canada Evidence Act, section 35, it is enacted that: 
“In all proceedings over which the Parliament of Canada has 
legislative authority, the laws of evidence in force in the province 
in which such proceedings are taken, including the laws of proof 
of service of any warrant, summons, subpoena or other document, 
shall, subject to the provisions of this and ot her Acts of the Parlia
ment of Canada, apply to such proceedings."

And by chapter 127 of the Consolidated Statutes of New 
Brunswick, 1903, section 58, it is enacted (I quote only so much 
of the section as is material here)—

“All proclamations, treaties and Acts or Statutes of any 
Legislature or other governing body of any Foreign State, Can
adian Province or British Colony and all written enactments or 
laws of the same . . . may be proved in any Court either 
by examined copies or by copies authenticated as hereinafter 
mentioned, that is to say:—If the document sought to be proved 
be a proclamation, treaty, Act or Statute of any Legislature or 
other governing Ixxly of any Foreign State, Canadian Province or
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British Colony or a written enactment or law of the same . . . 
the authenticated copy to lie admissible in evidence must purport 
to be sealed with the seal of the Foreign State, Canadian Province 
or British Colony to which the original document belongs; . . . 
but if any of the aforesaid authenticated copies shall purport to 
be signed or sealed as hereinbefore respectively directed, the 
same shall respectively lie admitted in evidence in every case in 
which the original document could have been received in evidence, 
without any proof of the seal, where the seal is necessary, or of the 
signature or of the truth of the statement attached thereto, 
where such signature and statement arc necessary, or of the 
judicial character of the person appearing to have made such 
signature and statement."

By virtue of these statutory provisions I think the section 
of the Massachusetts statute in question was properly authen
ticated and proved. And I further think that the statute when 
thus proved affords primA facie evidence that the foreign law is 
as there enacted, because otherwise the enactment of these pro
visions of section 58 which I have quoted would have been 
futi'e and the provisions themselves inoperative.

In Concha v. Murrieta (1889), 40 Ch. D. 543, it was contended 
that the Court could not look at the sections of the Peruvian 
Code set out in the schedule to affidavits of experts put in evidence 
to prove the law of Peru; but the Court held that the section of 
the (’ode to which the witnesses referred could be looked at. 
Cotton, L.J.,in his judgment, says (at p. 550):—“Now as I have 
said, the proper evidence of the law of any foreign country is 
evidence by lawyers of that country, but if in this evidence they 
refer to passages of the ( ’ode of the country whose law we arc 
endeavouring to ascertain, it would, as it appears to me, lie most 
unreasonable to hold that we are not at liberty to look at those 
passages and consider what is their proper meaning. The case 
of Bremer v. Freeman, 10 Moo. P.C. 300, lays down a rule as to 
dealing with evidence of foreign law which goes further than we 
are asked to go here.”

In addition to making the contentions which I have stated, 
the prisoner’s counsel in his argument before us claimed that the 
commitment upon which the prisoner is held is bad upon three 
grounds :—
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“First, that the acts upon which the charge is based would 
not, under our law, make the crime of theft or stealing as charged.

“Second, if such acts in the Commonwealth of Massachusetts 
would constitute the crime of larceny or stealing as charged, 
which is denied, the foreign law has not in this case l>een proved.

“Third, by the common law such acts do not constitute 
stealing or larceny.”

As to the first of these grounds, the answer, I think, is that the 
crime specified in the information laid l>efore (’handler, J., and 
for which that learned Judge committed the prisoner for extra
dition, is charged, l>oth in the information and committal, as a 
crime committed in the State of Massachusetts against the laws 
of that Commonwealth. It is sufficient if the evidence before 
the committing Judge affords prima fade proof that the prisoner 
has committed in Massachusetts some offence which under the 
law of that State constitutes the crime of stealing, as recognized 
and defined by that law, provided that such offence if committed 
in Canada would have constituted under Canadian law any one 
of the crimes specified in the treaty and in the schedule to the 
Extradition Act, chapter 55, R.8.C. 190t>.

While I am disposed to agree that the wrongful acts of the 
prisoner as disclosed by the depositions would not, if committed 
in C’anada, have rendered him guilty of theft under our law, yet 
there can lie no doubt that these acts were such as would, if 
committed in Canada, have rendered the prisoner guilty of the 
crime of obtaining money by false pretences with intent to de
fraud. The monies charged to have l>een stolen are described 
in the warrant, as money of the Needham Co-operative Bank; 
and it is contended that upon the facts disclosed by the evidence 
the prisoner could not be convicted in Canada of obtaining by 
false pretences money of the Needham Co-operative Bank, l>e- 
cause what money the prisoner got was obtained from, and was 
the money of, the Bay State Company. But, for the purposes 
of this motion, I think it is immaterial whether the money was 
the property of the Bank or of the Bay State Company, since 
in either case the facts disclosed would, in Canada, constitute 
the crime of obtaining money by false pretences.

In extradition proceedings it is not necessary that the charge 
against the prisoner shall l>e stated in the warrant of committal
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with the same exactness and particularity as was formerly re
quired in an indictment under the common law.

See the judgment of Pollock B. in Ex parte PM, 48 L.T.N.S. 
120, at 123, in which he cites a number of authorities bearing 
upon this point. In that case description of the offence in the 
warrant of commitment as " Fraud by an agent," was held to be 
sufficient. And in Re Grout (1898), 2 Can. Cr. Cas. 67, 25 O.A.R. 
83, Osler, J., delivering the judgment of the Court, says:—"If 
the evidence of criminality prescribed by the treaty sufficiently 
establishes the facts which constitute the offence descritied in the 
treaty, convention, and Kxtradition Act, that must lie all that is 
necessary whether we call such offence larceny or stealing."

By the certified copy of section 28 of chapter 208 of the 
Revised Statutes of the Commonwealth of Massachusetts, to 
which I have referred, it is enacted (1 quote only so much of the 
section as is material):—

“ Whoever steals or with intent to defraud obtains by a false 
pretence . . . the money or personal chattel of another, 
. . . shall lie guilty of larceny, and shall if the value of the 
property stolen exceeds one hundred dollars lie punished by 
imprisonment in the state prison for not more than five years or 
by a fine of not more than six hundred dollars and imprisonment 
in jail for not more than two years, or" (then follow provisions 
as to punishment where the value of goods stolen is under one 
hundred dollars).

This statute affords I think jirimA facie evidence that what 
would, in Canada, constitute the crime of obtaining money or 
goods by false pretences, would in Massachusetts constitute the 
crime of larceny.

In Re Arton (No. 2), [1896] 1 Q.B. 509, Lord Russell, C.J., in 
delivering the judgment of the Court, says (at p. 517):—
, "Evidence of the crime of falsification of accounts according 
to English law not amounting to forgery according to that law 
and within the 18th head of art. 3 of the treaty (English version) ; 
evidence, also, that that crime of falsification is a crime according 
to French law, ranging itself, according to that law, under the 
head Of forgery, and within head 2 of art. 3 of the treaty (French 
version). Why, then, is it not to be regarded as an extradition 
crime? I see no valid reason. English law, as I have said,
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treats some acts of falsification of accounts as forgery, but does 
not treat all of them as such. The French law, on the other 
hand (as we must conclude, on the evidenc° of fact before us), 
treats such falsification of accounts as alleged in this case as 
forgery within art. 147 of the Code Penal. Is extradition to be 
refused in respect of acts covered by the treaty, and gravely 
criminal according to the law of both countries, because in the 
particular case the falsification of accounts is not forgery according 
to English law, but falls under that head according to French law? 
I think not. To decide so would be to hinder the working and 
narrow the operation of most salutary international arrangements. 
. . . We are here dealing with a crime alleged to have been
committed against the law of France; and if we find, as I hold 
that we do, that such a crime is a crime against the law of both 
countries, and is, in substance, to be found in each version of the 
treaty, although under different heads, we are bound to give 
effect to the claim for extradition.”

It is true that the question in In re Arton, arose under the 
extradition treaty, and laws, in force as between Great Britain 
and France; and it is I think likewise true that our Extradition 
Act, chapter 155 of Canadian Revised Statutes, so far differs in 
several important particulars from the English Act (which it 
supersedes in Canada by virtue of Imperial Orders-in-Council, 
dated respectively November 17, 1888, and July 12, 1889) that 
this difference must be borne in mind when, in considering certain 
questions arising under our Extradition Act, we seek to avail 
ourselves of the aid of English authorities, yet upon the point 
now immediately under discussion, I think the words of Lord 
Russell which I have quoted are applicable.

As the offence stated in the warrant of committal here is 
“stealing,” and by our Extradition Act, “larceny or theft,” is 
expressly named as an extraditable offence, a claim that the 
warrant is bad as not shewing on its face an offence which is a 
crime under Canadian law, could not, I think, be successfully 
maintained; and, indeed, as I understood the argument of the 
learned counsel for the prisoner, he does not so contend.

I think the prisoner should not be granted discharge from 
custody under the warrant.

Grimmer, J. Grimmer, J., concurred. Discharge refused.
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McKEE t. PHILIP.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 

Duff and Anglin, JJ. October SO, 1916.

Principal and agent (§ II A—8)—Unauthorized purchase of 
land—Recovery of money paid—Evidence—Receipt.]—Appeal from 
the judgment of the Court of Appeal for British Columbia, revers
ing the judgment of Macdonald, J., at the trial, by which the re
spondent’s counterclaim was dismissed. Affirmed.

Newcombe, K.C., for appellant; Taylor, K.C., for respondent.
Fitzpatrick, C.J.:—The late W. R. Arnold who held a power 

of attorney from the respondent purchased for him and in his 
name certain lands in British Columbia. The consideration was 
SI 1,700 of which $1,700 was paid in cash, the receipt being 
acknowledged in the agreement for sale, and the balance was to 
be paid in future instalments. The $1,700 was paid by a cheque 
of the Dominion Trust Co. of which Arnold was manager and on 
which he could draw for any money he wanted.

It was held and it is not now disputed that the purchase was 
beyond the powers vested in Arnold and is void. The trial judge, 
however, refused to order the return to the respondent of the 
$1,700 paid to the appellant because he was not satisfied that the 
moneys were the moneys of the respondent ; he held that the onus 
was on the respondent to shew that they were his moneys. I can 
see no grounds for this decision. The respondent, as he admits, 
is a man of small education and trusted his affairs entirely to his 
friend Arnold. He states over and over again that he knew 
nothing whatever about the transaction; it was useless therefore 
for the judge to give him, as he says he did, an opportunity of 
proving that the money was his.

But even if the onus was on the respondent, I think that it 
has been sufficiently discharged. The respondent has proved 
that some years previously he had placed in Arnold’s hands a sum 
of $1,700 and even if this had l>een invested there is nothing to 
shew that Arnold, a man of endless speculations, had not realized 
the money again. Further there is no doubt that very shortly 
after making this agreement for purchase Arnold collected and had 
in his hands many thousand dollars belonging to the respondent.

I do not know how you can identify any particular moneys 
of the respondent in the hands of Arnold ; men of his type are not
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very particular about money coming into their hands from what
ever sources and I think it is likely that he used either the re
spondent's, his own or his company’s cash very indifferently.

I cannot see that there is anything in the fact that the appel
lant was paid by a cheque of the Dominion Trust Co., which will 
enable him to dispute that the money was received from the 
respondent, the purchaser named in the deed, as by this writing 
under seal he admitted was the case.

The respondent has lost all his money which he confided to 
Arnold and the appellant has certainly no claim to the $1,700 
beyond the fact that it is in his possession. Under these circum
stances one might have supposed that he would have been content 
to pay it over under the judgment by which, of course, he was 
fully protected, without bringing the respondent before this court.

The judgment should be affirmed and this appeal dismissed 
with costs.

Davies, J.:—A majority of the judges of the Court of 
Appeal drew the inference that the money which is in dispute in 
this case belonged to Philip. Though, at the close of the argument, 
I entertained some doubts upon the point, subsequent considera
tion, after reading the evidence, has convinced me that the infer
ence is a reasonable and proper one.

I have nothing to add to the reasons of Macdonald, C.J., and 
would dismiss the appeal with costs.

Idinoton, J.:—I think there was evidence furnished by the 
receipt in the agreement in question and the facts leading up 
thereto and surrounding all the transactions in relation thereto, 
from which it should be inferred that the money paid to appellant 
was that of the respondent which he is entitled to recover when 
repudiating the onerous contract which he never had authorized. 
It certainly was not the money of Arnold and could not be claimed 
honestly by the appellant unless it was so, which he has failed to 
establish.

The appeal should, therefore, be dismissed with costs.
Duff, J. (dissenting):—The appellant’s action was based 

upon a purported agreement, dated Nov. 1, 1909, for the sale of 
land near Vancouver. The instrument was executed by the 
appellant as vendor, and by one, W. R. Arnold, who has since 
died, but was then the manager of the Dominion Trust Co. in the
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name of the respondent and professedly as the respondent’s agent. 
The appellant claimed judgment against the respondeat for the 
unpaid instalments of the purchase money, and, in the event of 
nonpayment, for foreclosure of the interests of the respondent and 
certain persons claiming by transfer from him. The respondent 
denied the authority of Arnold to enter into the agreement on his 
behalf or in his name and counterclaimed for the restitution to 
him by the appellant of certain sums amounting in all to $1,300, 
which he alleged had been paid to the appellant as part of the 
purchase money, but without authority, out of the moneys in 
Arnold’s possession for him. The trial judge held, and this is a 
point upon which all parties are agreed, that Arnold had in fact 
no authority to execute the so-called agreement in the name of 
the respondent and dismissed the action against the respondent. 
He held also that the respondent had failed to shew any title to 
the moneys received by the appellant from Arnold and dismissed 
the counterclaim. In the Court of Appeal, MePhillips, J., con
curred with the trial judge in his view that the counterclaim should 
be dismissed; but the majority of the court, the Chief Justice and 
Martin, J., held that the respondent had sufficiently established 
his title to the moneys claimed and judgment was given accordingly.

I think the opinion of the trial judge and that of MePhillips, J., 
is the opinion which ought to prevail; and I think it right to 
state my reasons in full, because the points in controversy are not 
exclusively points of fact, the decision in favour of the respondent 
having no unimportant relation to the proper application of one of 
the leading principles governing the incidence of the burden of 
proof. The agreement between Arnold and the appellant which 
the document above mentioned professes to embody was made on 
Nov. 1, when $200 was paid to the appellant on account of pur
chase money by means of the cheque of the Dominion Trust Co. 
At that time the respondent’s name was not mentioned and nothing 
appears to have been said to indicate that Arnold himself was not 
the purchaser. On Nov. 12, when the residue of the cash payment 
was due (nominally $1,500, but in reality $1,100, $400 being 
allowed, as it was said, for a commission to the purchaser), Arnold 
informed the appellant that he wished the agreement to be taken 
in the respondent's name and the document on which the appel
lant’s action was brought was produced and executed. The
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CAN’ residue ($1,100) was also paid by means of the cheque of the
8. C. Dominion Trust Co. These sums of $200 anil $1,100 paid in the

manner mentioned were treated by the Dominion Trust Co., as 
in fact they were, as advances for the purpose of the purchase. 
The respondent had a personal account with the Trust Co., but 
the moneys advanced were not charged to him in this account; 
nor was he there charged with the Trust Co’s share (^) of the sum 
allowed the purchaser as commission (so called) which would have 
been $200. The only entries in the Trust Co.’s books relating to 
the transaction are to be found in a book known as the “real 
estate ledger” in which there is a description of the transaction, 
the appellant being entered as vendor and the respondent as pur
chaser and in which the sums advanced on Nov. 1 and Nov. 12 
are entered as debits against the transaction as well as the repay
ment of these advances on July 12, 1910, which is entered as a 
credit. This latter payment was made by Arnold, a receipt being 
given to him as for money paid by him personally and not in the 
character of agent. In the meantime, in April, 1910, Arnold, pro
fessing to act under his power of attorney from Philip, had trans
ferred the agreement to himself. Subsequently Arnold sold certain 
undivided interests receiving therefor shares in the capital stock 
of a certain company. These shares were taken in his name and 
treated as his own property.

Arnold was an old friend of the respondent's and in 1904 and 
1905 had received some money from him for investment, which 
had then l>een invested. He seems to have acted as the respond
ent’s agent in various ways and the respondent seems to have 
trusted him implicitly, not asking for accounts, and in fact the 
only account he received appears to have been one rendered in 
1912. This account did not treat the property in question as a 
property held for Philip. His power of attorney admittedly did 
not confer authority to pledge the respondent’s credit in pur
chasing land or in borrowing money. There is no direct evidence 
and there is no fact pointing to the conclusion that Arnold had any 
funds of the respondent’s in his possession either at the time the 
purchase was made or at the time the advances were repaid in 
July, 1910. The respondent, it may be added, did not become 
aware of this purchase or of the advances until after Arnold’s 
death and some little time before the appellant’s action was 
brought.



38 D.L.R.] Dominion Law Rei-ortb.

The respondent’s counsel rightly assumed that he could make 
no progress towards estai dishing his claim without first satisfying 
the tribunal of the fact that there were sufficient grounds for 
judicially inferring either (1) that in taking over the agreement in 
April, 1910, and in repaying in July, 1910, the advances of Nov., 
1909, as well as in procuring these advances to be made Arnold 
was acting as the agent of the respondent or (2) that in point of 
fact the advances were repaid out of moneys belonging to the 
respondent in his possession. There is no evidence to support 
either of these propositions, and it will be clear enough I think, 
from the considerations I shall briefly mention, that the preponder
ance of probability to be derived from the facts in evidence is 
against both of them. It will be sufficiently clear also that even 
assur ing the first proposition to be established in fact that pro
position can lead us nowhere in view of the circumstance that 
the respondent’s case made upon his counterclaim and in his 
defence is wholly based upon the repudiation of Arnold’s authority 
to act as his agent; and, as to the second proposition, assuming 
it established, it is hardly doubtful that it would afford no ground 
for relief to the respondent as against the appellant.

Before proceeding to discuss these propositions in detail it is 
well to emphasize the fact already mentioned that the moneys in 
question were paid by the Dominion Trust Co. and that the pay
ment was treated by the Trust Co. and by Arnold, as an advance 
for the purpose of the purchase* and that, eight months afterwards 
this advance was repaid by Arnold. The fact that these moneys 
were advanced and the advance was running for a period of eight 
months is conclusive against any suggestion that the sums in 
question were paid out of moneys in the Trust Co.’s possession 
for the respondent or out of moneys at the time in Arnold's 
possession for him, the advance having been made, as already 
mentioned, in the form of a payment direct from the Trust Co. 
to the appellant. The respondent can therefore successfully con
tend that these moneys were his moneys only on one of two assump
tions; first, that the advance was an advance to Arnold as the 
respondent's agent; or, secondly, that the payment was a payment 
by the Dominion Trust Co., acting as the respondent’s agent, 
which latter assumption could only be supported upon the theory 
that the Trust Co. had been employed to act as the agent of the
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respondent in making the advance by Arnold acting os his agent. 
Admittedly there was no communication between the respondent 
and the Trust Co. with regard to this particular transaction and 
the Trust Co. had not been empowered by the respondent himself 
directly to act for him in such transactions generally.

This brings us to the first of the above mentioned propositions 
put forward on behalf of the respondent. There is one circum
stance which can lie urged in support of the theory that Arnold, 
in procuring the advance to be made by the Trust Co., professed 
to act for the respondent, that is the fact that the purchase was 
made in the respondent's name anti that in the real estate ledger 
of the Trust Co. the transaction was entered as being, that which 
it appeared to be on its face, a purchase by the respondent. As 
against this theory, on the other hand, there are all the circum
stances which seem to indicate that Arnold was merely using 
Philip’s name as a convenience in a transaction which in reality 
was, and was intended to be, his own.

■ These circumstances include the fact, according to the appel
lant’s testimony which the trial judge seems to have accepted, 
that Arnold approached the appellant in the guise of being him
self the purchaser but taking the purchase in Philip’s name for 
his own convenience ; they include also the facts that no notice 
was given to Philip that Arnold was pledging his cretlit for large 
deferred payments; that the agreement was afterwards taken over 
by Arnold without notice to Philip; that the advances were repaid 
in a manner which indicated that he treated them as advances to 
himself personally; that he treated the property as his own, making 
no reference to it or to the proceeds of the sale of an interest in it 
in the subsequent account rendered to the respondent. These 
circumstances all point to an intention on the part of Arnold not 
to throw the burden.of the purchase on Philip, but rather to use 
Philip’s name in a transaction which was his own, and the burden 
of which he intended to carry. There is the additional circum
stance already mentioned that the respondent had a personal 
account with the Trust Co., and that in this account no mention 
is made either of the advances or of the sum of $200 (commission) 
which the Trust Co. was entitled to charge against the real pur
chaser. Add to these the circumstances that Arnold in fact had no 
authority to borrow money from the Trust Co. on behalf of Philip
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and that as between the Trust Co. and himself, he treated the 
loan as his own (see receipt of July 21, 1910) and it seems suf
ficiently clear that the weight of evidence is distinctly in favour 
of the view that the advance was not procured by Arnold intending 
to act as the respondent’s agent and was not made by the Trust 
Co. intending to act as the respondent’s agent at Arnold’s request.

If, indeed, it could have been shewn, either by direct evidence 
or through a well founded inference, that the advance was in fact 
repaid out of the moneys in Arnold's possession on behalf of the 
respondent, then a different colour would be given to the whole 
business and it would not then, I think, have been open to Arnold 
to say, as against the respondent, that he had not acted for the 
respondent in all these dealings with the Trust Co. as well as with 
the appellant and it would have been open to the respondent to 
adopt these dealings as his own. But in truth, as I have already 
said, there is no direct evidence and there is no fact which indicates 
that Arnold at any time in the course of these transactions had 
funds of the respondent’s in his possession, still less that the ad
vances were repaid out of any such moneys. The suggestion that 
this was so cannot be put in any higher category than mere 
guess-work; as against it there are all the circumstances above 
mentioned indicating that Arnold was merely using the respond
ent’s name as a convenience, in which case the use of the respond
ent’s money for the repayment of the advances could only be 
classed as intentional misappropriation.

But with respect to all these theories as grounds for supporting 
the respondent’s claim, the respondent is in hopeless difficulties 
by reason of the position he is obliged to take up as the very 
foundation of his claim. The respondent now repudiates the 
authority of Arnold to enter into the purchase on his behalf or 
in his name. Arnold, as already mentioned, was equally without 
authority either to enter into the purchase or to procure advances 
on behalf of the respondent; and it is impossible to draw a line 
between the purchase and the arrangement resulting in the 
advances in such a way as to enable the respondent at one and the 
same time to repudiate the purchase and to adopt as his own act 
the act of Arnold in procuring the Trust Co. to make the payments. 
As against Arnold it could not lie done and therefore, as against the 
appellant, with whom Arnold was professing to deal in the respond-
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ent’s name with the respondent’s authority, it cannot be done. 
The respondent, by repudiating Arnold's authority to pledge his 
credit in respect of the purchase (thereby escaping all responsibility 
to the appellant under the professed agreement), has incapacitated 
himself from alleging as a ground of his claim against the appellant 
that the moneys in question were t>orrowed by Arnold for him 
and that they became in consequence his moneys in the appellant's 
hands.

The respondent cannot insist upon adopting any one of Arnold’s 
acts from that by which he procured the advances to that of re
paying the advances without treating Arnold as his agent for mak
ing the purchase.

From all this it is quite evident that even if the respondent 
had been able to shew that Arnold had used his funds in July, 
1910, in repaying the Trust Co., the respondent would still have 
one or more difficult bridges to cross before making good his claim 
against the appellant. The root of the difficulty is that the 
respondent’s position in repudiating Arnold’s authority and the 
Trust Co.’s authority to make payments for him, that is to say, 
in his behalf, necessarily separates any misappropriation by 
Arnold of his funds for the purposes of the transaction from the 
transaction itself and he could only make good his claim to moneys 
of his misappropriated by Arnold as far as he could trace these 
moneys (if in fact such moneys had passed into the hands of the 
Trust Co.). He might have remedy against the Trust Co., but 
he cannot trace his moneys further. It was not his funds, but the 
Trust Co.’s funds which went to pay the appellant. He cannot 
allege that the Trust Co. paid out his moneys 8 months before it 
received them, because he has repudiated any authority on the 
part of the Trust Co. to act for him in making payments. Whether 
or not the Trust Co. in such circumstances might have had a claim 
against the appellant would be a profitless inquiry for many 
reasons, the most conclusive for the present being that the whole 
discussion is hypothetical, there being as already said, nothing to 
indicate that the Trust Co. was repaid out of the respondent’s 
moneys, and much to indicate the contrary.

On l>ehalf of the respondent the judgment below is supported 
on two other grounds. The first is the ground upon which the 
Chief Justice in the court l)elow proceeded, namely, that the
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agreement of the first of November, 1909, eontains a statement 
in the following words:—

The sum of $1,700 on the execution of this agreement, the receipt whereof 
the vendor doth hereby admit and acknowledge,—

and that this constitutes an admission by the appellant who 
executed the agreement of the receipt of the sum in question 
for the respondent. This admission is said to constitute a primâ 
fade case in favour of the respondent and as the Chief Justice 
puts it in his judgment, it is said that there are no other facts in 
evidence which “displace” this prima fade case. There are two 
reasons which force me to reject this line of reasoning: 1. The 
statement of fact upon which it is based could only constitute 
an estoppel in an action between the parties to the agreement 
and based upon it. The respondent ’s counterclaim is not an action 
based upon the agreement, it is an action in repudiation of the 
agreement. Then if this so-called admission is to be treated as a 
piece of evidence simply it must be construed and weighed for the 
purpose of appraising its value with reference to the circumstances 
in which it is said to have been made. It is not at all a point in 
controversy that the appellant, in executing the agreement, acted 
on the representation made to him by Arnold that Arnold had the 
respondent’s authority for using his name. What then does this 
statement, which, be it observed, is not a statement that the appel
lant has received the sum mentioned from the respondent, amount 
to? Neither expressly nor by implication can it be read as a declar
ation of anything more than this—that in a transaction in which 
Arnold professes with the respondent's authority to be using the 
respondent’s name as purchaser, the appellant as vendor has re
ceived a certain sum as part of the purchase money. The so-called 
admission in other words does not carry us a step beyond the fact 
that Arnold did profess to have authority to enter into the trans
action and to make these payments, in the name of the respondent. 
The so-called admission then being an admission only of certain 
undisputed facts is not of the least assistance to us. The second 
reason is this:—The so-called admission being nothing but a piece 
of evidence, it does not shift the burden of proof as determined by 
the pleadings, which cast on the respondent (plaintiff by counter
claim) the onus of shewing that the moneys in question are his 
moneys. An admission may, of course, without shifting the burden

ONT.
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of proof in that sense, constitute a primA Jade case and thereby 
shift the burden of proof in the other sense, namely, the burden 
of going on with the evidence, with the consequence that if the 
defendant fails to give further evidence judgment may be given to 
the plaintiff. In the case before us the so-called admission in 
itself could not constitute a prima Jade case for the respondent 
(plaintiff by counterclaim) and shift the onus in this last men
tioned sense. That is so for the simple reason that the very docu
ment containing the admission taken by itself alone, instead of 
establishing the respondent’s right to recover the money back 
from the appellant, would have established the appellant’s right 
not only to retain the money paid but to hold the respondent for 
the still unpaid purchase money. Hut, assuming a prima Jade 
case to be established, it is quite a misconception to suppose that 
(except in special cases where, for example, the facts proved give 
rise to a presumption of law in the plaintiff's favour) the effect 
of a pritnû Jade case is to cast upon the defendant the burden of 
disproving the plaintiff’s allegation of fact in the sense of negativ
ing that allegation by a preponderance of evidence in favour of 
the defendant. The real effect, as I have indicated above, is that 
if further evidence is not given the plaintiff is entitled to judgment; 
if further evidence is given, whether by the plaintiff or the defend
ant, then the evidence being complete, the plaintiff must fail 
unless the evidence, as a whole, is sufficient to establish the allega
tion of fact upon which his case depends. The burden of establish
ing remains on him to the end and if at the end the scales are even, 
he must fail. The matter is stated very succinctly by Lord Esher 
in his judgment in Abrath v. North Eastern Ry.t 11 Q.B.D. 440 
at 452.

Taking all the facts before us as a whole, the preponderance 
appears to be rather in favour of the appellant (defendant by 
counterclaim).

The second ground upon which the respondent relies is the fact 
that the Dominion Trust Co., the executor of Arnold, both as 
executor and personally, disclaims in its pleading any interest in 
the moneys in question. The respondent founds upon this fact 
the argument that the moneys were not provided by Arnold him
self and it follows, he contends, that they must have been taken 
from the funds in Arnold’s hands for him.
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This argument is not wanting in audacity although as a ground 
supporting the judgment below it seems to be lacking in every
thing else. It is an extraordinary proposition that the disclaimer 
by Arnold’s executor of any interest in these moneys should in 
itself be considered to establish as against the appellant, who, of 
course, is no way responsible for the pleading of any fact of any 
description whatever. If there was any fact within the knowledge 
of those responsible for the pleading which would have added to 
the weight of the respondent’s case there is not the slightest 
reason for supposing that evidence of that fact would not have 
been forthcoming. But quite apart from that it would be a most 
unlawyerly proceeding to treat this pleading as of any judicial 
relevancy in the dispute between McKee and Philip.

This is a conclusive answer to the suggestion, but it is only 
just, I think, to add that the course taken by the Trust Co. as 
executor in making no claim to these moneys is not in the least 
difficult to understand; and indeed it would be difficult to suppose 
the experienced professional gentlemen who were advising the 
Trust Co. taking any other course. The moneys in question had 
been paid by Arnold under an agreement executed by the appel
lant in consequence of Arnold’s representation that he had author
ity to enter into it in the name of the supposed purchaser. Arnold’s 
executor dvancing a claim now to recover these moneys would be 
expost- o a conclusive defence in the estoppel created by Arnold’s 
repr dation or, if the appellant chose to rely upon the true facts, 
to unter-attack upon the ground that Arnold was responsible 
in damages under his warranty of authority, a field of litigation 
obviously not presenting an inviting prospect to a judicious 
representative of Arnold’s estate. Personally the Trust Co. 
having been repaid has no interest.

Anglin, J.:—This case is, no doubt, very close to the line and 
there is not a little to be said in support of the position taken by 
Mr. Neweombe, that the respondent (plaintiff by counterclaim) 
can only succeed upon the strength of his own title and that he 
has failed affirmatively to establish that it was his money that 
Arnold paid to McKee. On the other hand, it is certain that the 
money in question does not belong to McKee and that his only 
right to retain it is that of possession. It is also clear that the 
money belonged either to the respondent Philip or to Arnold or to
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the Dominion Trust Co. The Dominion Trust Co. in its own 
right and as executor of Arnold is a party to this litigation and in 
both capacities disclaims all right or title to the money. Under 
these circumstances, I am not convinced that the inference drawn 
by the majority of the judges in the Court of Appeal that the money 
belonged to Philip is so clearly erroneous that we should reverse 
the judgment rendered in his favour. I would, therefore, dismiss 
this appeal. Appeal dismissed.

ROY v. CANADIAN BANK OF COMMERCE.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher 
and McHnillips, JJ.A. November 6, 1917.

Banks (§ IV—50)—Set-off against general account of depositor 
—Assignee.]—Appeal by plaintiff from the judgment of Howay, 
Co.J. Affirmed.

Brown, for appellant; Douglas Armour, for respondent.
Macdonald, C.J.:—I would dismiss the appeal. At the time 

of the transaction complained of, a bill of Mrs. Deans fell due at 
the bank. She had a sum of money at her credit in her general 
account with the bank. The transaction which then took place 
in effect was a set-off.

If appellant were entitled to succeed at all it would be for $51 
only, but, in my opinion, he is not entitled to succeed. It was 
held in Union Bank of Australia v. Murray-Aynsley, [1898] 
A.C. 693, that moneys to the credit of a customer at a bank, not 
shewn to be trust funds, may be retained and set-off by the bank 
as against the indebtedness of a customer which had accrued 
due before insolvency. See also Foley v. Hill (1848), 2 H.L.C. 28, 
9 E.R. 1(X)2, which shews that the primary relationship between 
banker and customer is that of debtor and creditor, and not 
trustee and cestui que trust.

Now, in the present case, the set-off was effected by entries 
in the books of the bank. Even if it had not been then effected 
and matters had remained as they were until the date of the 
assignment, the set-off could have been insisted on by the bank as 
against the assignee. If so, it cannot be held to be a transaction 
within s. 40 of the Creditors Trust Deeds Act.

Martin, Galliher, and McPhillips, JJ.A., agreed in dis
missing the appeal. Appeal dismissed.
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HAMBLIN v. NEWTON.
Manitoba King’s Bench, Galt, J. December 7, 1917.

Parties (§ II B—119)—Adding new defendant—Trust— Ac
counting.]—Appeal from the referee, ordering that one Malcolm 
J. McLeod he added as a party defendant. Reversed.

H. N. Baker, for plaintiff; E. B. Fisher, for proposed defend
ant; A. C. Ferguson, for defendant.

Galt, J.:—The action is brought by the plaintiff Sarah Jane 
Hamelin against the defendant, claiming an account of all moneys 
received and disbursed by the defendant on account of a one- 
half interest in certain lands, and payment of the amount found 
due to the plaintiff on taking such account, etc.

The statement of claim shews that on and for some time prior 
to February 17, 1908, the plaintiff and defendant were jointly 
interested in certain lands in the Province of Manitoba, and on 
the said February 17, 1908, the defendant gave the plaintiff the 
following declaration of trust:—

1 hereby acknowledge I hold in trust one-half interest in 327 acres of land, 
being the frontage on river lots 22(i and 227 Kt. Francois, ami lots 32, 33, 34 
and 38 and half of lot 35, Headingly, less expenses paid on same and one-half 
the unpaid balance yet owing on the land, for Sarah Jane llamelin, wife of 
H. C. Hamelin, and agree to deed the above as soon as in shape.

The statement of claim further alleges that subsequently the 
defendant exchanged the said lands for certain lands in the Prov
ince of Saskatchewan, and without the knowledge or consent 
of the plaintiff, the defendant sold the whole or part of the said 
Saskatchewan lands and realized thereon a considerable profit, 
for which the defendant refuses to account.

The defendant George Mode Newton makes the following 
allegations in his statement of defence:—

4. The defendant says that lie is ready and willing and has always been 
ready and willing to render an account of his dealings with the said properties, 
but that he is not sure as to whom such account should be rendered. 5. The 
interest in the said properties claimed by the plaintiff really belonged to her 
husband H. C. Hamelin, who requested the defendant for jiersonnl reasons, 
and as the defendant understood for merely temporary purposes, and not 
with the idea that the plaintiff should be treated as the real owner of such 
interest, to give the acknowledgement referred to in par. 2 of the statement 
of claim. 6. The defendant says that one M. J. McLeod alleges that the 
interest of the plaintiff and of her said husband in the matters referred to in 
the statement of claim has been assigned to him, and that he is entitled to 
any accounting or other matters referred to in the said statement of claim, 
if any one is. 7. The defendant is ready and willing to give the plaintiff an
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account of hi# dealing# with the said properties and of all moneys received or 
to be received in connection therewith if furnished by the plaintiff with a 
release from the said McLeod, and from her said husband of any interest 
they or either of them may have in such properties or moneys.

From the material filed on the motion, it appears that at least 
as early as March 29, 1911, the defendant was fully aware that 
McLeod verbally claimed an interest in said lands or moneys by 
way of assignment from Hamelin, the husband of the plaintiff. 
Yet, on May 1, 1911, the defendant writes a letter to the plain
tiff saying, amongst other things:—

The amount of equity you had in this agreement of sale was 16,300. 
. . . You will eventually get $6,300 ami interest since May 20, last year, 
and although we have had to pay some interest to the mortgage company on 
the loan, you will eventually get the whole $6,300 and the interest.

McLeod has taken no steps whatever to enforce his security, 
if any, against the said lands or moneys, and the present motion, 
although consented to by McLeod, is made not by him but by the 
defendant.

It is difficult to see upon what grounds the plaintiff can be 
compelled against her own will to add McLeod as a party defend
ant. The plaintiff makes no claim against him, and he has 
made no effective claim against either the plaintiff or the defend
ant. The defendant does not seek any contribution or indemnity 
from Mcljeod, and Ferguson admits that our third party pro
cedure is inapplicable.

The defendant’s application suggests that he is seeking to 
protect himself by proceedings in the nature of interpleader 
but he does not base his application upon that ground, and the 
delay which has occurred on the part of both the defendant and 
McLeod would probably prove an insuperable barrier to such a 
claim.

It is not easy to reconcile all the decisions upon this question 
of adding parties, but I gather from the cases that the following 
general principles are applicable :—

1. Each case must be decided upon its own particular facts. 
2. If it be made to appear that a person who is not a party ought 
to have been joined, or that his presence before the court may be 
necessary, in order to enable the court effectually and com
pletely to adjudicate upon and settle all the questions involved 
in the cause or matter, the court may and ought to add such party.

An instance of this occurred in Montgomery v. Foy, Morgan
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<fc Co., [1895] 2 Q.B. 321. But there it appeared that the court 
could not adjudicate upon the amount due to the plaintiff (a 
shipowner claiming freight) without having the shipper of the 
goods (who claimed a set-off for damages to the cargo) also before 
the court.

A similar order was made in Dix v. Great Western R. Co., 54 
L.T. 830. There, the defendant company purchased certain 
pieces of land from the plaintiff and two other persons, and by 
the deed of conveyance covenanted with each of the vendors, 
their heirs and assigns separately to make a certain road and to 
allow the vendors, their respective heirs, tenants and assigns 
to use the road for all purposes. The road not having been made 
the plaintiff brought this action for specific performance and 
damages. On an application by the defendants to add the other 
two covenantees as parties, Kay, J., held that these two persons 
might possibly entertain very different views from the plaintiff 
as to the line of the road and the mode of making it. Moreover, 
the covenant provided that the company would allow the coven
antees, their heirs, tenants and assigns, to use the road. Conse
quently Kay, J., held that it was impossible for the court effectu
ally and completely to adjudicate upon and settle all the questions 
involved in the cause without the presence of all the covenantees.

The latest case relied upon by the defendant on the present 
application is Ottawa S.S. Trustees v. Quebec Bank; Bank of 
Ottawa and Murphy (consolidated), 35 D.L.R. 134, 39 O.L.R. 118. 
In that case Middleton, J., comments on the various decisions 
and adopts the judgment of the Court of Appeal in England in 
Byrne v. Brown, 22 Q.B.D. 657, as laying down the principle 
that should govern. In that case Lord Esher said:—

It is not necessary that the evidence in the issues raised by the new parties 
being brought in should be exactly the same; it is sufficient if the main evidence 
and the main inquiry, will be the same, and the court then has power to 
bring in the new parties, and to adjudicate in one proceeding upon the rights 
of all parties before it. Another great object was to diminish the cost of 
litigation. That being so, the court ought to give the largest construction 
to those Acts in order to carry out as far as possible the two objects I have 
mentioned.

But in Byrne v. Brown, the plaintiffs and defendant consented 
to the amendment, and only a third party objected. Besides, in 
the cases before Middleton, J., the banks, in paying over the 
moneys in question, acted on an indemnity given them by the
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province, and the commission in all that they did acted on the 
authority of the government, and the government desired to 
indemnify them. For this reason the Attorney-General desired 
to intervene in the litigation in which the government was so 
substantially involved.

3. The court ought not to bring in any person as defendant 
against whom the plaintiff does not desire to proceed, unless a 
very strong case is made out, shewing that in the particular case 
justice cannot be done without his being brought in, per Den
man, J., in Norris v. Beazley, L.R. 2 C.P. 80 at 85.

In McCheane v. Gyles, [1902] 1 Ch. 911, Buckley, J., says, 
at p. 914:—

If I could have seen my way to do so, I should have made the order which 
the defendant’s counsel asks me to make. I regret that I am unable to make 
the order, because it would have enabled the court to determine a subsidiary 
question which may arise, and which could have been conveniently dealt 
with in the present action. The cestui que trust, who is the plaintiff in these 
proceedings, says: “There were two trustees, John Cronyn and the defendant 
Gyles. They committed a breach of trust and were under a joint and several 
liability in respect of it. Gyles is liable. I elect to sue him alone.” The 
plaintiff is not bound to sue both the trustees. . . . Gyles now asks that 
Mrs. Cronyn may be added as a defendant to the action. The plaintiff 
opposes and says that he will not himself add her as a defendant. As against 
the plaintiff can I make the order asked for? I think not. . . . Looking 
at the rule you must, in order to say that a person who is not a party ought 
to be added, find either that he “ought to have been joined” or that his 
presence before the court may be necessary in order to enable the court 
effectually and completely to adjudicate upon and settle all the questions 
involved in the cause or matter. I cannot hold that the plaintiff ought to 
have joined Mrs. Cronyn as a defendant, and her presence is not necessary 
to enable the court to decide whether Gyles is liable for a breach of trust. 
Moreover, if Mrs. Cronyn were joined as a defendant and the plaintiff did 
not make any allegation against her, she might ask to be dismissed from the 
action.

In the Imperial Paper Mills of Canada v. McDonald, 7 O.W.R. 
472, Boyd, C., contrasts the decisions in Norris v. Beazley, and 
Montgomery v. Foy, as follows:—

The former case decides that when a plaintiff, acting within his right, brings 
an action against one defendant for a distinct cause of action, it is not for the 
court to bring in another defendant against the objection of the plaintiff— 
one against whom plaintiff makes no claim, but who is sought to be added for 
the convenience of the original defendant. There must be a very clear and 
a very strong ease made to induce the court to introduce a new defendant 
against whom the plaintiff does not wish to proceed, and whose presence is 
not necessary to determine the matters involved in the action as constituted 
between the original parties. Here the action is tort against the immediate
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wrongdoers; they may or may not have redress against the man Gray who 
gave them the horses, but that is a matter between them for which the Master 
has provided by the order in ap|>eal. The whole issue is whether the horses 
belong to plaintiffs or how many of them do so. The presence of Gray is 
not necessary to enable final adjudication to be made in this controversy.

In the present case the facts appear to be less favourable 
to the applicant than were the facts in Norris v. Beasley, supra.

So far as McLeod is concerned, he has stood by for 6 years 
without taking any steps to assert a claim against either the plain
tiff or the defendant, and he does not even now set forth a claim 
on affidavit.

So far as regards the defendant, if he can shew that the plain
tiff has, subsequently to the express declaration of trust and prior 
to this action, parted with her interest, either to her husband or 
to McLeod, that would be a complete defence to the action without 
adding McLeod at all. See Capital Loan Co. v. Frank, 37 D.L.R. 
1ST, M Man. LB. 70.

For these reasons I am of opinion that this appeal must be 
allowed, and the order of the referee discharged.

The plaintiff is entitled to her costs of the motion and of this 
appeal. Appeal allowed.

McDonald v. school district of earl grey.
Manitoba King’s Bench, Curran, J. November 29, 1917.

Schools (§ IV—70)—New school site—Consent of ratepayers— 
Arbitration—Construction of Public School Ad.]—Application to 
make permanent an injunction restraining defendants from 
removing a school house to a new site. Granted.

F. Heap, for plaintiff; M. G. Macneil, for defendants.
Curran, J.:—The difficulty here centres upon the construc

tion of ss. 162 and 164 of the Public Schools Act, c. 165 R.S.M. 
1913.

The facts arc shortly, as follows: The present school house is 
situated upon the northwest quarter of section 26, township 12, 
range 3 east, and it is proposed by certain of the ratepayers to 
move it to the southwest corner of the southwest quarter of 
section 36 in the same township and range, within the school 
district. This course would involve two things: 1. The acqui
sition of a new site, and 2, the removal of the present school 
house from the old site to the new one. S. 162 provides for two
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contingencies : (a) securing a new school site on which to erect 
a new school house; and (b) moiring the existing school house 
from one site to a new one. The case at bar falls clearly within 
class (b), which, as I said before, involves 2 factors, 1, a decision 
of the ratepayers for the removal of the school house from its 
present site, and 2, the acquisition of a new site to which to 
remove such building. By s. 162, it is provided that before any 
steps are taken by trustees of a rural school district for securing 
a new school site on which to erect a new school house, or to 
move an existing school house from one site to a new site, a 
special meeting of the resident ratepayers of the district shall be 
called to consider the matter, and no change of school site shall be 
made “except in the manner hereinafter provided without the 
consent of two-thirds of the resident ratepayers present at such 
special meeting.” The difficulty here arises over the meaning of 
the words “except in the manner hereinafter provided.” I 
think this section may be paraphrased as follows : No change 
of school site shall be made without the consent of two-thirds of 
the resident ratepayers present at a special meeting called and 
held for that purpose, except in the manner hereinafter provided, 
which is admittedly that specified in s. 164. Now s. 164 can 
only be invoked under the contingency of a difference of opinion 
arising as to the situation of a new site, that is, a difference of 
opinion expressed at the special meeting of ratepayers referred 
to in s. 162. It is a difference of opinion between trustees and 
ratepayers exclusive of trustees as to the situation of a new site. 
In such a case, resort must be had to arbitration as provided by 
the section. It is to be noted that the procedure by arbitration 
is limited to the one contingency, namely, the difference of 
opinion as to the situation of a new site. It in no way excepts 
from the provisions of s. 162, as to the consent of two-thirds of 
the resident ratepayers to the removal of an existing school 
house being still necessary. I think it means this, and only this, 
that the necessary consent to the removal of the school house 
having been first secured, as provided by s. 162, to a change of site, 
there has then arisen a difference of opinion between a majority 
of the trustees on the one side, and ratepayers exclusive of trustees, 
on the other, as to the situation or choice of a new site. In such 
a case, the difficulty is to be overcome by arbitration, as provided
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by s. 164. All other matters mentioned in s. 162 must be set- MAN* 
tied and determined by the consent of two-thirds of the resident K. B. 
ratepayers in a special meeting assembled.

A special meeting of ratepayers was held on February 14, 1916, 
and there were present 10 resident ratepayers who voted on 
the following resolution and amendment thereto:—

Moved by D. A. Campbell, seconded by J. A. Arthur, that the school 
house be moved from its present location to the southwest corner of section 
36, township 13, range 3, east. Amendment moved by James Mowatt, 
seconded by James Tapowits, that the school house be retained at its present 
situation, the northwest corner of section 26, township 13. range 3 cast.

From the minutes of the meeting, a copy of which has been 
put in evidence, there appears to have been only one vote taken, 
and according to the record only 9 ratepayers actually voted 
resulting in 4 votes for the amendment and 5 for the original 
motion. Counsel, however, have agreed, as a question of fact, 
that 10 ratepayers actually voted and that the vote actually 
stood 6 for removal and 4 against. Whichever it actually was, 
the original motion was not carried by a two-thirds majority 
vote of those present.

It is apparent from reading the original motion and the amend
ment that the difference of opinion arose upon the question of 
removal, and not the situation of a new site. The amendment 
clearly indicates this to my mind, and the question of removal 
or not seems to have been the issue which, Vmder s. 162, could 
only legally be decided in favour of removal by a two-thirds 
majority vote of the resident ratepayers present at the meeting.
Such majority vote not having been secured, the question of 
removal was determined in the negative, and no resort to arbi
tration could then be had under s. 164, as the only question under 
that section which could be left to arbitration was the simple 
one of choice of a new site after the main question of removal 
had been assented to, as required by s. 162.

In my opinion, no case for arbitration properly arose, con
sequently the subsequent proceedings leading up to and including 
an arbitration and award were invalid, as was the award itself.

The plaintiff’s contention, it seems to me, must prevail, and 
the injunction order asked for ought to be made absolute against 
the defendants with costs of the action. There will therefore be 
judgment accordingly. Application granted.
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8ASK. GILLESPIE v. McKEEN.
r n Saskatchewan Supreme Court, Haidtain, C.J., Lamont and Brown, JJ.

November H, 1917.

Contracts (§ IV F—370)—Threshing—Reasonable time— 
Capacity of machine for daily output of work—Compensation.]— 
Appeal by defendant from the judgment of a District Court in 
an action for $405, being the balance of a threshing account. 
Reversed.

C. SchuU, for appellant; W. G. Ross, for respondent.
The judgment of the Court was delivered by
Lamont, J.:—The plaintiff worked for the defendant 4J/£ 

days at threshing and charged $170 per day, amounting in all to 
$765, on account of which the defendant paid $359.95.

The District Court Judge found that $170 per day was a 
reasonable remuneration for a machine of the capacity of the 
plaintiff's. This finding is not questioned. He also held that 
the time taken to do the work, namely, 4Yi days, was reasonable. 
From this finding the defendant appeals.

For the defendant it is contended that, although there are 
general expressions on part of certain witnesses that W/2 days 
was not an unreasonable time to take to thresh the plaintiff’s 
crop, yet they one and all—witnesses for the plaintiff as well as 
witnesses for the defendant—admitted that a machine of the 
capacity of the plaintiff’s should thresh 80 acres per day in such 
grain as the defendant had. That this is so is seen from an 
observation made by the trial judge himself. When G. H. 
Miller, one of the last witnesses for the defence, was being ex
amined he was asked:—

Q .Now, taking grain in the condition that McKecn’s was at that time and • 
with a machine of that size, if it were running as it should run and with a proper 
complement of stook teams and proper equipment, how many acres a day 
should a machine of that kind clear up in such grain ns McKccn Lad? A. I 
would think it should clean about 80 acres a day. Q. At that time of the 
year? A. Yes.

His Honour: They all say that.
The evidence of the plaintiff is to the same effect. In his 

examination he said:—
Q. But you think that ought to clean up at least 80 acres a day to be 

doing fair work? A. Yes, take summer fallow and stubble. Q. On such 
grain as McKeen’s was? A. Yes. Q. But you do say that a machine of 
your sise should clear at least 80 acres a day of ordinary stubble, and if it 
were light it would clear more? A. Certainly.
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Here we have the admission of the plaintiff and the testimony 
of the witnesses that to do a fair day’s work the plaintiff should 
thresh 80 acres per day in such grain as the defendant had. In 
the four and a half days, all the plaintiff threshed was 192 acres, 
shewing clearly that the machine was not doing a full day’s 
work. This is corroborated by the evidence of several witnesses, 
who testified that the machine was in poor condition.

In my opinion the plaintiff is not entitled to a full day’s pay 
unless he did a full day’s work. According to his own evidence, 
he should have threshed the defendant’s crop in 2$ days; for 
that he should have received $408.

The appeal should be allowed with costs, and the judgment 
of the court below reduced to $48.05. As the sum of $132.15, 
for which the defendant is credited, was paid after action brought, 
the plaintiff is entitled to his costs in the court below.

Appeal allowed.

CLEMENTS v. NATIONAL MANUFACTURING Co.
Saskatchewan Supreme Court, Newlands, Elwood and McKay, JJ.

November #4, 1917.

Chattel mortgage (§ II B—10)—Description—dray mare 
and natural increase of animal.]—Appeal by defendant in an 
action for replevin of a horse.

P. //. Gordon, for appellant; Charles Schull, for respondent.
The judgment of the Court was delivered by
Newlands, J.:—This is an action for replevin for a horse. 

The plaintiff claims to have purchased the same from the Sec
urity Lumber Co. Ltd., who sold the same under a chattel mort
gage from one Joseph Clukey, and the defendants claim the same 
under a subsequent chattel mortgage from the same party.

The chattel mortgage to the Security Lumber Co. Ltd. was 
dated March 11, 1914, and was registered on March 28. It 
covered:—

One gray mare age six (6) years name Fan, weight 1,000 lbs. no brand 
bought from Chas. Goenes and one brown mare age nine (9) years name Dollie 
weight 1,000 lbs. no brand bought from McDonaugh . . . on the premises 
of the mortgagor being the s.e. quarter of sec. 24 tp. 21 r. 29 west of the 2nd 
meridian in the Province of Saskatchewan together with the natural increase 
of the said animals.

The horse in question was a colt of the gray marc first des-

8 ASK.

sTc
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SASK. cribed and was born in May, 1914, after the execution of the 
8. C. chattel mortgage to the Security Lumber Co. Ltd.

The chattel mortgage to defendant is dated Aug. 3, 1914, 
and registered Aug. 25, and covers:—

1 horse colt age 6 months color gray weight 800 lbs. name Prince no 
brand raised by mortgagor and valued at $70.

It was proved at the trial that the gray mare was the mother 
of the horse in question and that it was born in May, 1914. The 
evidence, however, shewed that this mare was much older that 
6 years, in fact was 11 or 12 years old, and the appellant claims 
that this is such a misdescription that it cannot cover the colt 
in question as the issue of the gray mare in the chattel mortgage. 
The evidence shewed that the description except as to age was 
correct.

One Aupperle, an agent of the defendant company, who took 
the chattel mortgage, was well acquainted with the mortgagor; 
had known him some 7 years, he knew that he had only 4 horses. 
He says he did not search for chattel mortgages, but that mort
gagor told him this colt was clear.

I think this case comes under the decision of Rogers Lumber 
Co. v. Dunlop, 20 D.L.U. IS4, 7 S.L.li. 421. Elwood, J., in deliv
ering the judgment of the Court, at p. 156, said:—

So far as the 31 red poll cows are concerned, I am of the opinion that the 
description in both mortgages is quite sufficient. They are described as of a 
certain breed, we can assume from the description that they are red, and the 
name and location in each case are given. In the argument before the Dis
trict Court judge, apparently a good deal turned upon the question of what 
the red poll book of America would contain. That does not seem to me at 
all material. As I said above, the description is given, and from that des
cription the goods could be ascertained. As was said by Ritchie, C.J., in 
McCall v. Wolff, 13 Can. S.C.R. 133, “this need not be such a description as that 
with the deed in hand, without other inquiry, the property could be identified. 
But there must, in my opinion, be such material on the face of the mortgage 
as would indicate how the property may be identified if proper inquiries 
are instituted.”

I think there is no question that if defendants had seen the 
first chattel mortgage, and had made inquiries, they would have 
found out that the colt in question was the increase of the gray 
mare, and, as such, was covered by the Security Lumber Go’s 
mortgage.

I think the appeal should be dismissed with costs.
Appeal dismissed.
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UNION NATURAL GAS CO. v. CHATHAM GAS CO.

Ontario Supreme Court, Meredith, C.J.O., and Maclaren, Magee and 
Hodgine, JJ.A. and Rose J. July 25, 1917.

Parties (§ II B—119)—Sub-purcha8er as necessary party de
fendant—Gas contract—Injunction.] — Appeal by the plaintiffs 
from that portion of the judgment of Lennox, J., 34 D.L.R. 
484, 38 O.L.R. 488, which declared that, on the true 
construction of the agreement entered into between the 
plaintiffs and the defendants of the 3rd November, 1900, as 
amended by the agreement dated the 11th March, 1907, the de
fendants were entitled (save as in the judgment provided) to be 
furnished with gas by the plaintiffs for the supply by the defend
ants to their customers in territory which was not, at the date of 
the agreement, within the corporate limits of the city of Chatham, 
but which had been annexed by the city corporation since that 
date; and appeal by the defendants from that portion of the same 
judgment which restrained the defendants from diverting gas 
supplied by the plaintiffs to the defendants, under the said agree
ment as amended, to the Dominion Sugar Company or to or for the 
purposes of that company's sugar factory, under or pursuant to the 
agreement entered into by that company with the defendants, 
dated the 15th November, 1915, and from diverting gas so supplied 
by the plaintiffs to the defendants to or for the purpose of the sugar 
factory under any agreement thereafter entered into or under any 
condition thereafter arising, unless and until the Court or a Judge 
thereof, upon an application made in this action, should sanction 
and approve thereof.

J. G. Kerr, for plaintiffs.
I. F. Hellmuth, K.C., and J. M. Pike, K.C., for the defendants.

The question as to parties dealt with in the judgment below 
was raised by the Court during the argument.

The case was fully argued upon the merits, but it is not neces
sary, in view of the decision as to parties, to report the arguments.

The judgment of the Court was read by
Hodgins, J.A.:—Attention was called during the hearing of 

the appeal to the fact that the Dominion Sugar Company was
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not a party to the action, although its contract with the defend
ants was attacked by the plaintiffs.

Paragraph (2) of the judgment in appeal is as follows: “And 
this Court doth order and adjudge that, subject to the provisions 
hereafter contained,the defendant,its officers, servants, and agents, 
be and they are hereby perpetually restrained from diverting gas 
supplied by the plaintiffs to the defendants under the said agree
ment dated the 3rd day of November, 1906, as amended by the 
said agreement dated the 11th day of March, 1907, to the Dom
inion Sugar Company Limited in the pleadings mentioned, or to 
or for the purposes of its sugar factory, under or pursuant to the 
agreement entered into by said Dominion Sugar Company Limited 
with the defendants, dated the 15th day of November, 1915, and 
from diverting gas so supplied by the plaintiffs to the defendants 
to or for the purposes of the said sugar factory, under any agree
ment hereafter entered into or under any conditions hereafter 
arising, unless and until this Court or a Judge thereof, upon an 
application made herein, sanctions and approves thereof."

This adjudication virtually annuls the sugar company’s agree
ment, or at all events deprives that company of any right to speci
fic performance, and places it under such a disability that it 
cannot make an agreement with the defendants except by the 
permission of the Court. I think the latter prohibition cannot be 
upheld.

As to the judgment, so far as it restrains the defendants from 
complying with the sugar company's agreement and supplying 
gas thereunder, there is a difficulty in the plaintiffs' way. That 
agreement is not merely an agreement for gas generally, but is 
limited to the gas received by the defendants from the plaintiffs 
under the agreements between them. It recites those agreements, 
and then provides that the supply of gas derived thereunder shall 
continue so long as natural gas can be obtained or secured by the 
defendants under and pursuant to the terms of those agreements.

It also stipulates that the defendants shall lay down the neces
sary pipes etc. from the place of delivery by the plaintiffs for the 
purpose of such supply, and that the sugar company shall have the 
benefit of the preferences or prior rights given in the said agree
ments, and for the purpose of enforcing the preference the sugar 
company may use the name of the defendants in taking action to 
compel a supply.
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Another clause of the agreement provides for what is to happen 
on default in delivery or in the maintenance of the lines in a 
serviceable condition or by reason of want of diligence in finding 
gas irt sufficient quantity. In such a case the sugar company has 
the right to take action to compel both the defendants and the 
plaintiffs to act up to the terms of the agreements.

I think these provisions distinguish this case from others in 
which it might be said that a contract for the supply of a com
mercial article between two parties may be attacked in litigation 
between them without bringing in a sub-purchaser or a person to 
whom the purchaser is to hand over the article bargained for under 
the contract. In that case the remedy would be in damages, and 
the sub-purchaser would be expected to go into the market and 
supply himself. Here, however, while such a course might be open 
and might be taken by the sugar company — see Erie County 
Natural Gas and Fuel Co. v. Carroll, 11911] A.C. 105—the other 
rights given by the contract would entitle the sugar company to a 
larger remedy than mere damages. Besides this, if the learned 
trial Judge's view of the relations of the plaintiffs and defendants, 
as that of partners, is sustainable, then there is all the more reason 
why the outsider should be heard in his own interest, and not left 
in the lurch in the settlement of the partnership difference. The 
contract is described as one-sided, perplexing, and practically 
unworkable, rendering it a very difficult thing for the sugar com
pany in any subsequent litigation to overcome this handicap.

The rule laid down in Hartlepool Gas and Water Co. v. West 
Hartlepool Harbour and R.W. Co. (1885), 12 L.T.R. 3GG, should 
be followed. There the defendants had covenanted to take all 
their water from the plaintiff company, and had then leased to 
S. their shipbuilding yard and its own supply of water. Kinders- 
ley, V.-C., in refusing the plaintiffs an injunction against the de
fendants restraining their further supplying the water to S., said 
(p. 368): “Inasmuch as they have entered into this lease or 
contract, I cannot grant an injunction without doing such preju
dice to S. as ought not to be done to an absent party. It is not 
because the defendants would not be liable to an action by S., or 
to any inconvenience which might arise, but it is because the Court, 
upon principle, will not ordinarily and without special necessity, 
interfere by injunction where the injunction will have the effect 
of very materially injuring the rights of third persons not before 
the Court.”

ONT.

8. C.
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It may be noted in passing that in the well-known case of 
Lumley v. Wagner (1852), 1 DeG. M. & G. 604, the impresario 
with whom the defendant had made a contract to sing otherwise 
than as permitted by the plaintiff’s contract, was made a defAidant 
to the action for an injunction.

In Wilson v. Church (1878), 9 Ch. D. 552, one dissenting 
bondholder was added as a defendant by Jessel, M.R., on the 
application of the defendant, expressly because his rights and in
terests would be affected.

In McCheane v. Gyles No. 2, [1902] 1 Ch. 911, Buckley, J., 
refers to Dix v. Great Western R.W. Co. (1886), 34 W.R. 712, and 
lays down the principle, upon which I think the Court has generally 
acted, namely, that, in order to add a defendant against the plain
tiff’s wishes, you must be able to shew either that the party added 
might to have been joined or that his presence before the Court 
may be necessary in order to enable the Court effectively and com
pletely to adjudicate upon what is involved in the cause or matter.

Dix v. Great Western R.W. Co. (ante) enunciated the same 
principle, and applied it in the case where there were two other 
covenantees interested in the covenant to make a road.

In Metropolitan District R.W. Co. v. Earl's Court Limited 
(1911), 55 Sol. Jour. 807, Lush, J., restricted the injunction against 
the improper use of the leased land so as not to include the acts of 
the under-lessee because he was not a party.

In Cornell v. Smith (1890), 14 P.R. 275, Meredith, J. (now 
C.J.C.P.), said as to the next of kin (p. 276): “A determination in 
favour of the plaintiffs . . . though not binding on them, 
could not but be prejudicial to them in any future contests over 
the same matter, if it would not, as it might, deter them from 
litigating the matter over again, and so be practically an adjudica
tion upon their rights behind their backs. It is in the interests of 
justice, as well as of the parties, that there should not be double 
or more frequent trials of the same questions between different 
parties.”

Our Rule 134* is substantially the same as the English Rule

*134.—(1) The Court may, at any stage of the proceedings, order that 
the name of a plaintiff or defendant improperly joined, be struck out, and that 
any person who ought to have been joined, or whose presence is necessary in 
order to enable the Court effectually and completely to adjudicate upon the 
questions involved in the action, be added; . . .



38 D.L.R.] Dominion Law Reports. 757

and enforces the same principle. I think this case is one within 
that Rule, and that, without the presence of the sugar company, 
it is impossible to say that the Court can effectively and com
pletely adjudicate upon the questions involved in the action, and 
that if the sugar company is not added the Court will be prevented 
from effectively doing justice. That company’s interests and 
property are directly affected by the judgment, and if it is 
not present and can litigate again, or if its rights are practically 
altered or limited, then the Rule in question exactly fits the case.

The principle I have mentioned is not confined to England 
and Canada. It has been applied in the United States by the 
Supreme Court in the case of Minnesota v. Northern Securities 
Co. (1902), 184 U.S. 199. The matter involved there was the right 
of minority shareholders to object to a railway company obtaining 
and exercising ownership and control of two or more competing 
railways. Mr. Justice Shiras, in dealing with the objection to 
which he gave effect, said (p. 235): "The general rule in equity 
is that all persons materially interested, either legally or bene
ficially, in the subject-matter of a suit, are to be made parties to 
it, so that there may be a complete decree, which shall bind them 
all. By this means the Court is enabled to make a complete decree 
between the parties, to prevent future litigation, by taking away 
the necessity of a multiplicity of suits, and to make it perfectly 
certain that no injustice is done, either to the parties before it, 
or to others who are interested in the subject-matter, by a decree 
which might otherwise be granted upon a partial view only of the 
real merits. When all the parties are before the Court, the whole 
case may be seen; but it may not, where all the conflicting in
terests are not brought out upon the pleadings by the original 
parties thereto. Story’s Eq. Plds. sec. 72.”

I am therefore of the opinion that this action is not prope'ly 
constituted, and that a new trial should be ordered. If, however, 
the parties agree to add the sugar company forthwith, and the 
sugar company is willing to have the case decided upon the argu
ment already had, the Registrar can be so notified. If, however, 
further pleadings or evidence is required, the parties may attend 
before a Judge of this Divisional Court, who will settle the exact 
terms of the order to be made.

ONT.

8.C.
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ONT. July 25. Hodqins, J.A.:—The view of the Court is, that in 
this case the costs of the action up to the time when the parties 
were at issue should be reserved to be dealt with in the discretion 
of the new trial Judge, and that there should be no costs of the 
action from that time up to and including the trial and judgment.

The costs of the appeals should be to the defendants in any 
event.

[The order of the Court, as settled and issued, set aside the judgment of 
Lennox, J., and directed that a new trial be had between the parties to this 
action, with liberty to the plaintiffs to add the Dominion Sugar Company as 
a party defendant. An appeal from the order to the Supreme Court of 
Canada is pending.]

Re HIRAM WALKER & SONS Ltd. and TOWN OF WALKERVILLE.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., and Madaren, 
Magee, Hodgins and Ferguson, JJ.A. June H, 1917.

Taxes (§IE—45)—A ssessment—“Business of distiller”—A ppeal. j 
—An appeal by Hiram Walker & Sons Limited, an incorporated 
company, from an order of the Ontario Railway and Municipal 
Board, dismissing an appeal by the appellant company from an 
order of the Judge of the County Court of the County of Essex, 
dismissing an appeal from the decision of the Court of Revision 
for the Town of Walkerville, which confirmed the “business” 
assessment of the appellant company.

A. W. Anglin, K.C., and J.H. Coburn, for appellant company.
E. D. Armour, K.C., and J. Sale, for the respondent corporation.

The judgment of the Court was read by
Meredith C.J.O.:—This is an appeal by Hiram Walker & Sons 

Limited from an order of the Ontario Railway and Municipal 
Board, dated the 17th January, 1917, dismissing the appellant’s 
appeal from an order of the Judge of the County Court of the 
County of Essex, which dismissed its appeal from the Court of 
Revision, which had confirmed the assessment of the appellant 
for business assessment.

The contention of the appellant is, that its business consists 
not only of that of distilling, but also of blending liquors, and
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warehousing the product of distillation, as well as the liquors which 
are blended; and that only that part of the premises in which the 
process of distillation takes place is to be taken into account in 
ascertaining the amount for which the appellant is assessable 
under clause (a) of sub-sec. 1 of sec. 10* of the Assessment Act, 
K.s.o. IfU,4 IIS.

In my opinion, an appeal does not lie from the decision of the 
Board, the question raised being, as I think, one of fact and not 
of law: sec. 80 (6).t

The case was argued by Mr. Anglin as if the legislation imposed 
taxation in respect of a “distillery.” The question in such a case 
would be a very different one from that which arises when the 
taxation is in respect of “the business of a distiller.” The Court 
cannot, I think, know judicially what such a business is, and the 
question of what it is must therefore be a question of fact. I do 
not think that there can be any reasonable doubt that, where it is 
shewn that a distiller, in addition to distilling, warehouses the 
product of distillation and also blends liquors from the process 
of distillation and warehouses these liquors, the business of distiller 
as used in the clause may embrace all these branches of the 
business.

If there were a business assessment imposed upon persons 
carrying op the business of chemists or of druggists, could it be 
seriously argued that only the premises used in the work of com
pounding medicines was to be taken into account?' Every one 
knows that a druggist does not confine his business activities to 
the compounding and selling of medicines, and yet all outside of 
that part of his business, according to the contention of the appel
lant, must be excluded in determining the liability to taxation or

*10.—(1) Irrespective of any assessment of land under this Act, every 
person occupying or using land for the purpose of any business mentioned or 
described in this section shall be assessed for a sum to be called " Business 
Assessment” to be computed by reference to the assessed value of the land so 
occupied or used by him, as follows:—

(a) Every person carrying on the business of a distiller for a sum equal to 
150 per cent, of the assessed value.

f80.—. . . (6) An appeal shall lie from the decision of the Board 
under this section to a Divisional Court upon all questions of law, but such 
appeal shall not lie unless leave to appeal is given by the said Court upon 
application of any party and upon hearing the parties and the Board.

ONT.

8.C.
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the extent of the liability. Such considerations as these appear to 
me to shew that the question must be one of fact in each case; the 
question being what is generally understood to be comprehended 
in the particular business designated.

Clause (6) of sec. 10 (1) deals with the business of a brewer. 
If the brewer barrelled the product of his brewing and delivered 
it by his own horses and waggons, and his barrelling works and 
stables were connected with the brewing-house, would not the 
“business of a brewer” in such a case include these elements, if 
I may so term them, of the business he was carrying on?

The questions which fell to be determined by the Board were : 
(1) what was the “business of a distiller” as applied to the bus
iness the appellant is carrying on? (2) If each branch of the appel
lant’s business is to be treated as a separate business, what was 
the chief or preponderating one (sec. 10 (3)*)? And (3), whether 
these branches of the appellant’s business were carried on on the 
“same premises,” within the meaning of sec. 10 (3).

These questions were, in my opinion, questions of fact; and, 
that being the case, as I have said, no appeal lies from the decision 
of the Board; and I would, for that reason, dismiss the appeal 
with costs.

I observe that Mr. Cobum, in his argument before the Board, 
contended that the Assessment Act, being a taxing Act, must be 
construed strictly. I may point out what was said by Lush, J., 
in the recept case of Attorney-General v. Salt Union Limited 
(1917), 33 Times L.R. 365, [1917] 2 K.B. 488. The question in that 
case was, whether brine was a “mineral” within sec. 20 of the 
Finance Act, 1910, and the learned Judge said that, in dealing with 
a taxing Act or any other Act, the word “minerals ” “must be con
strued in the widest possible way;” and that, although the 
language of a taxing Act must be clear and unequivocal, “one 
must construe words in their ordinary sense and give their 
ordinary effect to them.”

Appeal dismissed.

•10.— ... (3) No person shall be assessed in respect of the same 
premises under more than one of the clauses of sub-section 1, and where any 
person carries on more than one of the kinds of business mentioned in that 
sub-section on the same premises, he shall be assessed by reference to the 
assessed value of the whole of the premises under that one of those clauses in 
which is included the kind of business which is the chief or preponderating 
business of those so carried on by him in or upon such premises.
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