Technical and Bibliographic Notes/Notes techniques et bibliographiques

The Institute has attempted to obtain the best
original copy available for filming. Features of this
copy which may be bibliographically unique,
which may alter any of the images in the
reproduction, or which may significantly change
the usual method of filming, are checked below.

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes géographiques en couleur

Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d’'autres documents

Tight binding may cause shadows or distortion
along interior margin/

Lareliure serrée peut causer de 'ombre ou de la
distortion le long de la marge intérieure

Blank leaves added during restoration may
appear within the text. Whenever possible, these
have been omitted from filming/

il se peut que certaines pages blanches ajoutées
lors d’'une restauration apparaissent dans le texte,
mais, lorsque cela était possible, ces pages n‘ont
pas été filmées.

Additional comments:/ .
Commentaires supplémentaires:

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.

10X 14X 18X

L'Institut a microfilmé le meilleur exemplaire
qu’il lui a été possible de se procurer. Les détails
de cet exemplaire qui sont peut-étre uniques du
point de vue bibliographique, qui peuvent modifier
une image reproduite, ou qui peuvent exiger une
modification dans la méthode normale de filmage
sont indiqués ci-dessous.

2X

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

/P'ages discoloured, stained or foxed/

Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

L"Showthrough/

Transparence

Quality of print varies/
Qualité inégale de l'impression

Includes supplementary material/
Comprend du matériel supplémentaire

Only edition available/
Seule édition disponible

Pages wholly or partially obscured by errata
slips, tissues, etc., have been refilmed to

ensure the best possible image/
Les pages totalement ou partiellement

obscurcies par un feuiliet d'errata, une pelure,
etc., ont été filmées a nouveau de facon a

obtenir la meilleure image possible.

26X 30X

12X 16X 20X

24X 28X

32X



| UNITED STATES. No.1(se7). 427

P "” AT e
- ) D{w" é;:;’%,,,u {’A bs) 4{% ffji #'{ s
" CORRESP 1) |
CORRESPONDENCE

RELATIVE TO THE

NORTH AMERICAN FISHERIES:

1884-86.

Presented to both Houses of Parliament by Command of Her Majesty.
February 1887,

PRINTED FOR HER MAJESTY'S STATIONERY OFFICE

BY HARRISON AND SONS,
PRINTERS IN ORDINARY TO HER MAJESTY.

And to be purchased, either directly or through any Bookseller, from

EYRE aw SPOTTISWOODE, Easr Hampive Staser, Fuzer Stamr, E.C.,
AND 32, ABINGDON STREET, WESTMINSTER, S.W.; or ' ’

ADAM anp CHARLES BLACK, Nomre Brines, Eomesumen; om
HODGES, FIGGIS, & Co., 104, Grarrox Sraerr, Duanin,

1887,




”

U

= S8

629.2
G18¢n 

TABLE OF CONTENTS.

No.

10

11

13

14

15

16

17

18
19

20

21

Name.
Mr. West

To Colonial Office .

Colonial Office ..
Mr, West .

To Colonial Office .

Colonial Office ..

» 2 b

To Colonial Office. .

Colonial Office .

» -~ .
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Date.
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the 1st January, 1886 .o .- ..
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g notice to terminate on the 1st July,
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of notice and correspondence .
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Canadian and Newfoundland Governments. Her
Majesty’s Government trust termis are satis-
factory .. .- . .
Negotiations on termination of temporary arrange-
ment. Desirable that Canadian and Newfound-
land Gorvetuments arrive at conclusion as to
course to be adopted .. .. .
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Dec. 11,
11,
14,
a1,
Jan.
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14,
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27,
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Canada, and .Newfoundland for reciprocal ad-
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Message respecting. Proposal to appoint a
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Contemplated negotiations. Copy of _despatch
from Governor-General of Canada. Newfound-
land to confer with Canada respecting .
Transmitting copy of No. 23, Should any com-
munication be made to Sir L. West relative
thereto 7 . -- . "o ..
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their readiness to join in proposed Commission ..
Address a note to Mr. Bayard in sense of No. 26 ..
Reference to No. 27. Has addressed a note to
Mr. Bayard in sense of .. . -
Joint Resolution introduced in the House of Repre-
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with Great Britain. Copy of .- .
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Copies of Nos 29 and 30 communicated to Canadian
High Commissioner. Suggest Conference with
Sir C. Tupgper and Sir A. Galt
Concur in Conference proposed in No. 31 .
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Transmitting copies of instructions to fishery
officers, and of a warning notice issued by
Canadian Government . .. .
Reported argument of United States’ Consul-General
at Halifax relative to provisions of Treaty of
1818. Copy of correspondence with Governor-
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Mr. Bayard commenting on . ..
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“David J. Adams™ seizure. Copy of private
correspondence with Mr. Bayard respecting ..
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Phelps respecting .. . o .
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Copy of No. 40. For Report from Canada .,
United States’ Government desire to arrive at
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question.  Action of Canadian Government
calculated to obstruct settlement

2569

Resolution against

a2

24

25
26

26

27
27
28
28
29
29

30

35

36
37

40
43

44
44

45
- 46

46



TABLE OF CONTENTS.

59
60

61
- 62

63

65

66

67
68

69
.70
71

73
74
75

76
77

Name.
To Sir L. West ..

Sir L. West .

» 39 ..

Mr. Phelps

To Sir L. West ..

” ”» .

Colonial Office ,,
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To Sir L. West ..
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Mr. Phelps .
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Sir L. West e

To Sir L. West ..

| To Colonial Office..

Sir L. West .

1 Colonial Office

Sir L. West
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Date,
May 29, 1886

21,
21,

21,

June 1,

0,

June 3,

July

4,

14,
8,

3,
16,

17’
12,
12,

SuBJECT.

Copy of No. 47. Conversation with Mr. Phelps
on provisions of Treaty of 1818 . o
“David J. Adams ” seizure. Copy of further note
from Mr. Bayard commenting on e .
“ Jennie and Julia.” Warning given to by Canadian
authorities. Copy of note from Mr. Bayard
commenting upon .. . .. .o
“David J. Adams™ seizare. Copy of despatch
from Governor-General of Canada respecting.
Copy communicated to Mr. Bayard .. ..
Bill No. 136 pending in Canadian Parliament, and
Customs Circular No. 371. Copy of telegram
from Mr. Bayard protesting against .. .
Reference to No. 40.  As to friendly interchange of
personal views between himself and Mr. Bayard. .
Seizures of United States® vessels. Conversation
with Mr. Phelps respecting .. .. .
Copy of Bill to amend 31 Vict., cap. 61, respecting
fishing by foreign vessels in the territorial waters
of the Dominion of Canada .. . .
Acknowledges receipt of No. 52 .. .
“David J. Adams” seizure. Copy of No. 49.
Suggesting Report from Canada on .. .
“ Joseph Story ” and “ David J. Adams "’ seizures.
Will receive immediate and friendly considera~
tion of Her Majesty’s Government. Answers
No. 40 .. . .. . .
¢ Joseph Story,” * David J. Adams,” and “ Ella M.
Doughty ” seizures.  Keports from Canada
respecting .. .. e .
“David J. Adams” seizure. Acknowledges
receipt of No. 57. Observations of Dominion
Government requested by telegram .. .
“David J. Adams " seizure, Arguments against .
“David J. Adams” and “Ella M. Doughty”
seizures.  Copies of further despatches from
Canada respecung. .o .- .
Canadian Bill No. 136, and Customs Circular
No. 371. Copy of note from Mr. Bayard pro-
testing against (see also Nos, 52 and 5§5) ..
« Sisters.”  Fine imposed on remitted by United
States’ Acting Secretary of the Treasury .
“ Houlett” and “ Matthew Keany,” and other
United States’ fishing-vessels interfered with by
Canadian authorities. Note from Mr. Bayard
respecting .- . .o .
Reference to No. 4¢1. Bill relating to Awmerican ship-
ping has passed Congress. Copy of .. .
Acknowledges receipt of No. 61 . ..
*¢ Annie M. Jordan™ threatened with seizure. Copy
of note from Mr. Bayard protesting against action
of Canadian authorities. Her Majesty’s Govern-
meat will be held liable for loss and damage
sustained . .e . .- oe
Canadian Bill No. 136, &c. Matter will receive
careful consideration, Refers to No. 63 ..
“ Annie M. Jordan,” Copy of No. 68. For Report
from Dominion Government. . . .-
Headland lines. Alleged warnings by Canadian
authorities to United States’ vessels to keep out-
side. Copy of note from Mr. Bayard protesting
against; cases of “Martha A. Bradley,”
* Rattler,” * Eliza Boynton,” and ¢ Pioneer”
“ Sisters.” Release of. Copy of despatch from
Canoada (see also No. 64) .. .o .
“City Point.” Detention of. Copy of note from
Mr. Bayard protesting against .o ..
Transmitting copy of telegram from Mr, Bayard
requesting a stop put to the action of the Canadian
authorities .e .. .o .
*“City Point” detention. Copy of No. 73. For
" telegvaphic Report from Canada . .~
“Novelty.” Protest of Mr. Bayard against actio:
of Cauvadian authorities respecting .. .
Canudian cruizer ¢ Middleton.” Protest of Mr.
Bayard against action of ., . .
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To Sir L. West .
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To Mr. Phelps ..

Co\t’)‘ninl aﬁice .
To Colonial Office

Mr. Hardinge ..
To Colonial Office
To Sir L. West ..

Colonial Office ..

To Sir L. West ..
Mr. Hardinge ..

”» » b

To Colonial Office.,

To Mr. Hardinge ..

Mr. Hardinge ..

Colonial Office ..

To Colonial Office
Sir L. West .

” ” e

Colonial Office ..

To Mr. Phelps
Si- west .

To Sir L. West .,

” » e

To Colonial Office

£y )

Date.
July 23, 1886

23,

23,
23,

Aug. 2,

31,

17,

18,

26,
18,

18,
28’
Sept. 1,
Aug. 19,

Sept. 4,

4,

Canadian Bill No. .136, &ec.

SusJsEecT.

* Joseph Story,” ¢ David J. Adams,” and ¢ Jennie
and Julia” seizures. Copy of Reports of Privy
Council of Canada on. For communication to
United States’ Government .. .. .

Extract-of despatch
from Governor-General of Canada on. Refersto
NO- 63 .o .e . o .o

Headland question. Answers No. 71. No such
instructions issued as are complained of .

Complaints against Canadian authorvities. Answers
No. 74. Canadian views wili shortly be placed
before the United States’ Government by Sir
L. West, . .o .. .o .

Copy of No. 78.  Answers No. 61 .e ..

“City Point.” Reference to No. 75. Copy of
telegraphic correspondence with Canada v

“Novelty” and other wessels.  Protests of
Mr. Bayard against action of Canadian cruizer
* General Middleton. Copies of Nos. 76 and 77,

“ Genersl Middleton.”  Reference to No. 77.
Further protest from United States’ Govern-
ment .. .- .o . .

¢ Gemeral Middleton.” Copy of No. 85.. .

«“City Point.” Reference to No. 73. Copy of
No. 83 .. .o .o .. ‘.

Copy of No, 84 sent 10 Canada, also a telegram for
foll particulars of all United States’ fishing-
vesscls seized or warned off . . . -

Records conversation with Mr, Phelps .. .

“ Thomas F. Bayard " and ¢ Mascot.”” Complaints
against treatment of from the United States’
Government = .. .i . ..

“David J, Adams ™ case, &e.  Copies of Nos. 78,
79, and 80 communicated to United States’
Government .. .. . ..

“Thomas F. Bayard” and ¢Mascot.” Copy of
Nec. 90. Suggests that Colonial Governments
issue special instructions to the local authorities
to prevent rights granted by Convention of 1818
being infringed .. .. . .

‘ Thomas F. Bayard ” and ‘“Mascot.” Reference
to No. 90. Inform United States’ Government

immediate inquiries will be made. with the view ;

that the rights secured by the Convention to the
United States’ fishermen shall in no wise be
prejudiced e .. .. ..
“ Rattler.,” Protest against treatment of from the
United States’ Government .. . .
“ David J. Adams,” * Ella M. Doughty,” « City
Point,” George W. Cushing,” “ C. B. Harring-
ton” seizures. Reference 1o No. 86. Report
from Canada respecting, with other information
«Rattler.” Copy of No. 94. For Report from
Canada .. C e .. .- .-
“ Golden Hind.” Protest from tke United States’
Government against the action of the officer
commanding the ¢ E. F. Conrad” ..
“City Point.” Reference to No. 87.
note to Mr. Secretary Bayard .. .
¢t Thomas F. Bayard ' aad ¢ Mascot.” Refeérence
to No. 92. Copy of despatch to Canada and
Newfoundland. Copy of correspondence with the
latter Colony - .. e .o
Hopes that the two Governments may effect such an
equitable revision of the Treaty of 1818 as may
reconcile conflicting interests . ..
Complaint from the United States’ Government
against Captain Quigley, of the Canadian cruizer
¢ Terror.” ¢ Shiloh ” and “ Julia Ellen” cases,.
Captain Quigley. Reference to No. 101. Report
from Canada asked for “ .
“ Thomas F. Bayard " and ¢ Mascot.” Reference
to No. 90. Copy of No, 99, Address communi-
cation to Mr. Bayard . .. .
Captain Quigley. Copy of No. 101, for Report
from Canada . o .

Copy of
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* 105 |'To Sir L. West “.. - o] Sept. - 6,.1886 | “Goldsn ‘Hind:"" Reference to No. 97. -Imme-|.
105 | ToSir Lo West . - on)Seph .6, 1880 - dete Exquiry will be made. Inform Mr. Bayard.| 112
| 106 |'To Colonial Office - e 6 - {“Golden Hind" Copy of No. 97, for immediate |-

N LR A Report. The warning under the circumstances|
. , . ‘stated would appear to be a distinct breach of the
SRS P ‘ -~ . - |/ Convention of 1818 - s e . aa
~'107 | Colonial Office .. . 11, - | “Ella M. Doughty.” Reference to No.59.. Re-
S U : ; | _port from Capada .. .- .. .. T
108 ?Mi‘.:fl’helps‘ T ee | 11,. | Reply to No. 100. Present time inopportune for |-

112
118

- the revision of the Treaty of 1818, Suggests an
, . ad tnferim construction of the Treaty as it now .
';‘ C ’ . . exists oo .. e .s Lt 120
7109 °| :Colonial Office .. . 16, Headlands, Reference to No. 71. Warnings
PRI R ‘ alieged to have been given by the Collector of
‘ . _Customs at Canso. Report from Canada - ..| 124
N 16, “ Novelty ” and ‘ General Middleton.” Reference
i ‘ to No. 84. Report from Canada . ... .o 126
111 w o om . . 16,  Thomas .F. Bayard ” and * Mascot.”” Reference
ST o to No. 99, Report from Newfoundland -.| 129
SIIRL L, e ee 18, “Rattler.” Reference to No. 96. Telegram from
R B - ' Canada .. .e .. . .
113 | Sir L. West . . 11, “Mollie Adams.” Refused water-barrels at Port
T Mulgrave, Nova ‘Scotia. Complaint from the

““v‘iio.‘ S

on ” .o

130

R : ‘ ‘ United States’ Government .. . -+ 130
*'114.{-To Colonial Office . 27, “ Rattler.” Reference to No. 112, Defers aciion
R until fuller Reports are received . ..| 181
115 | To 8ir L. West .. .. 30, Headlands, Extract from Inclosure 2 in No. 109,

R ' Communicate to Mr. Bayard . ..l 131
A6 9 . ‘e 30, Canadian cruizer * General Middleton.” American
: ' vessel ¢ Novelty.” Copy of Inclosures 2 and 8 in
. F No. 110. Communicate copies to Mr. Bayard .. | 132
% 3 2 R ”» . e 30 “Thomas F. Buyard” and * Mascot.” Reference
SRR I to No, 103, Conyof No, 111 = .. -] 132
118 | -Sir L, West. . . 17, “Thomas F. Bayard” and “ Mascot.” Reference

R O to No. 103. Copy of note to Mr, Bayard .-] 132
19, . . . 24, % Crittenden.” Complaint from the United States’ ‘
o R Government of her treatment at Steep Creek, in
T ' “the Straits of Canso .. .. ee| 133
120 { To.Colonial Office vo1O0ct, 4, “ Mollic Adams.” Copy of No. 113. For Report
o o from Canada . .. .. ..| 184
0 V] 3 B " . 6, “Crittenden.” Copy of No. 119. For Report
. S from Canada . . e ..| 184
122 | To Mr., Phelps .. .o 11, Acknowledges No. 108. The note is under the

o : careful consideration of Her Majesty’s Govern-

S ment ., . .. .n oo 134
123 | Colonial Office .. .o 15, *Rattler.” Reference to No. 114. Report from
T ‘ Canada . . .. .. .| 184
‘124 » » v o 19, Coasting trade of the Dominion of Canada. Copy
- of despatch forwarding Customs Circular in
- relation to . .e .. .-| 136
1125 | Sir L. West . . 19, Acknowledges Nos. 116 and 117. Has communi-
cated inclosures in to the United States’ Govern-~
. ment .. .- .e .n ~-| 137
126 | To Sir L. West .. .. 23, ¢Rattler.” Copy of No.123. Communicate ..| 37
127¢| Colonial Office .. . 25, “General Middleton.”  Reference to No. 86.
o Report from Canada as to the action of Cuptain
o Kent . .. . . .| 137
128'| 1o Sir L. West .. . 30, ¢ General Middleton.” Copy of No. 127. Com-
T municate to Mr. Bayard .. .. .- | 139
1291 Sir L. West ‘e . 20, *Everett Steele.” Alleged to have entered Shel-
V . ‘ burne, Nova Scotia, for shelter, water, and
repairs, and to have been detained by the
“ Terror.” Complaint from the United States’
» ‘ ‘ -Government . .. .+ 139
A30) 0y, v . 21, “Pearl Nelson.” Complaint from the United
o States’ Government against her treatment by the
N . Customs officials at Arichat, Nova Scotia =~ ..} 14].
131 | To Colonial Office « | Nov. 4, (¢ Everett Steele.” Copy of No. 129. For Report
R : " from Canada ‘e e . v
132 2 . 4, ‘Pearl Nelson.” Copy of No. 180. For Report.
SR ] . “from Canada . .o .o .| 143
1837} Colonial Office .. . - 4, Copadian  Act “ Further to amend the Act re-|
‘ ' specting Fishing by Foreign Vessels.” Copy of

143

: S correspondence with the Dominion .. oo | 143
134.1 To Sir L. West ., . 5, % Everett Steele ”” and. “ Pear] Nelsan.” Acknow-
N ledges Nos. 129 and 130. Report called for
from Canada . e . oo| 145
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Name.
Colonial Office

. »

Sir L. West -
Coionial Office

Sir L. West

To Sir L. West

17 ”»
» »”

” ”

Mr. Phelps
To Mr. Phelps

Colonial Office

.

(RS

.

‘Date.

Nov. 17, 1886

Dec.

18,

19’ .

27,
30,

L

Sun.mcr. '

'« Rattler,” “Julia Ellen,” and ©Shilo.” Conduct

of Captam Quigley. Reference to Nos. 104 and
Reports from Canada.

“ Marwn Grimes.” Lowering of her ﬂag by the
Canadian cutter « Tefror.” Report from Canada' o

apologizing ee

«“Mascot.” Reference to Nos, 92 and 99. Complamt
against Customs at Magdalen Islands. ‘Report
from Canada on .. . Cee

“@eneral Middleton.” Reference to No. 128,
Contents of communicated to the United States’
Government

« Everett Steele” and « Pearl Nelson.” Reference
to Nos, 131 and 132. Copy of. telegram to
Canada .. .

“Laura Sayward” and  Jennie Seaverns.” Com-
plaint against Captain Quigley and the Collector
of the port of Shelbuine from the United States’
Government .-

“ Rattler,” &c. Complaints agumst Captam Qulgley
Copy of No. 135. Commumcate inclosures to
Mr. Bayard -

% Mascot.” Copy of No. 187. Communicate to
Mr. Bayard oe
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Correspondence relative to the North American Fishérie

No. 1.
- Mr. West to Earl Granville.—(Received May 17.)

My Lord, Washington, May 4,
I HAVE the honour to inclose herewith to your Lordship copies of a_Joint .
tion introduced into the House of Representatives, requesting the President o ne
with Great Britain for a renewal of the Canadian Reciprocity Treaty of 1854
Resolution was not acted upon. It would appear, however, that the Commi
Foreign Affairs, to whom it was referred, is doubtful if such a Treaty wou
satisfactory, and it is s proposed in consequence to report and substitute for it a Res
expressing the opinion of the House in favour of negotiations looking to a com
agreement without undertaking to specify its terms or encroaching upon. the pro-
the Treaty-making power. It is expected that some action may be taken on the
by the end of thisweek. I have addressed a despatch to the Marquis of Lansdc
this sense, and have forwarded to his Excellency copies of the Resolution.
. I have, &c.
(Signed) L. S. SACKVILLE W

* Inclosure in No. 1.
48th Congress.—lét Session.—H. Res. 32.
INn 1HE HOUSE OF REPRESENTATIVES.

December 11, 1883. ——Read twice, referred to the Committee on Foreign Affair:
- e T—— ordered to be printed.

MR. MAYBURY introduced the fellowing. Joint Resolution :—

‘Joint Resolution requestmg 't.hé Eramdén.t to” ne'uotmte with Great Bnta.n
renewal of the Canadian Reclprocxty Tmaty of- f854s Whereas the Reci
Treaty with Great Britain regulating commence and navigation between the
States and the British Co}opnes of Narth A.nienca was termmated on the 17th
1866, in virtue of previbus . rotice: given: by’ the “United States; and wher
"'i‘b'?lsmns of said Treaty providing for mutual rights in certain sea fisheries, .
the free navigation of the Great Lakes, the River Saint Lawrence, and the
connected therew1th were restored in 1871 by the Treaty of Washington, so
and whereas unfettered trade and commerce between the British possessions of
Afggica and the United States Wou]d be reciprocally beneficial, advantageo

t ictory : Therefore :—

‘Resolved, by the Senate and House of Representatwes of the United St
Amenca in Conoress assembled.

* That the “President of the United States be, and he is hereby, respe
requested to negotmte with the Government of Great Britain for a rene
restoration of the provisions of the Treaty abrogated in 1866 as aforesaid, pr

that all articles enumerated in said Treatx1 bemg the growth or produce
British Coloniesor Nor merica, or o thg nited States, should be admitts

each country respectwely, free of duty

e
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No. 2.
Mr. Currie to Sir R, Herbert.
Sir, Foreign Office, June 2, 1884,
I AM directed by Earl Granville to transmit to you a copy of a despatch from

Her Majesty’s Minister at Washington concerning the Resolution introduced into the
House of Representatives, requesting the President to negotiate with Great Britain
for a renewal of the Canadian Reciprocity Treaty of 1854.* )

I am to reguest that you will. move the. Earl of Derby to favour Lord Granville
with his opinion ‘as to the language Mr. West should be instructed to hold in the
event of his being asked by the United States’ Government whether Her Majesty’s
Government would apprave the negotiation of such a Treaty.

I am, &ec.
(Signed) P. CURRIE,
No. 3.
Mr. Bramston to Sir J. Pauncefote.—(Recetved June 13.)
Sir, Downing Street, June 12, 1884,

WITH reference to previous correspondence respecting the approaching termina-
tion of the Fishery Axticles of the Treaty of Washington, I am directed by the Earl
of Derby to transmit to you, to be laid before Earl Granville, a copy of a despatch
from the Officer administering the Government of Newfoundland, inclosing an extract
from 2 Minute of the Executive Council of the Colony on the subject.

. Lord Granville will, no doubt, accord to the representations of the Executive
‘Council of Newfoundland such support as may be possible in any negotiations which
may take place with the United States’ Government 1111 regard to this question.

am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 3.
Administrator Carter to the Earl of Derby.

My Lord, Government House, Newfoundland, May 20, 1884.

I HAVE the honour to transmit to your Lordship copy of an extract of a Minute
of the Executive Council, expressive of their views on the subject of your Lordskip’s
despatch of the 30th January last, with reference to the approaching termination of
the Fishery Articles of the Washington Treaty.

I bhave, &ec.

(Signed) T. B. T. CARTER.

Inclosure:2, iv: No. 3.
Extract frOf;l{.'Z)ﬁ'ﬂh'teé:Of Céizhb%l;fﬁ[ﬁyel(}, 1884.

- ‘THE Right Honourable Secretary of State for the Celonies having in his despatches
of the 3rd May and the 28th-Becember last expressed u desire to be informed of any
views which this Government might have to offer’ rdgarding the expiry of the Fishery
Clauses of the Washington Treaty :

_The Council would observe that the operation of these clauses has been found
useful to the trade of this country in regard to the free admission of the Newfoundland
produce into the markets of the United States. A state of trade relations has arisen
under these provisions, the disturbance of which would be attended with inconvenience
and injury. The opening of new markets would be a work of time and possible
difficulty, and meanwhile losses on shipments might reasonably be apprehended.

The Council are therefore desirous that Her Majesty’s Government may see the
way to an arrangement with the Government of the United States which would
continue the free admission of "Newfoundland fish productions into the United States’
markets after the Fishery Clauses of the Washington Treaty shall have expired.

_ : (Signed) E. D. SHEA,
' Clerk Ezecutive Council.

. NO. l'a
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, - No.4. -
Mr. West to Earl Granville~(Received July 25.)

My Lord, ‘ Washington, July 12, 1884.

I HAVE the honour to inclose to your Lordship herewith -copy of a note which I
have received from the Secretary of State, informing me that, in view of Congress
having adjourned without reaching any action on the President’s proposal to appoint a
Commission to consider the Fisheries Articles of the Treaty of Washington, it is
deemed best to defer definite action on the Britiih proposal until December next.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 4.
M. Frelinghuysen to Mr. West,

: Department of State, Washington, July 11, 1884.
ADVERTING to the langunage of the President’s last annual Message lo
Congress relative to appointing a Commission to consider the subject, I have the
honour to inform you that Congress has adjourned without reaching any action on
the President’s recommendation. In such an important international question, in
which Congress has intervened at every stage hifherto, it is deemed best to defer
definite action on the British proposal until December. ‘

I have, &ec.

Sir,

(Signed) FRED. T. FRELINGHUYSEN.
No. 5.
Sir J. Pauncefote to Mr. Brumston.
(Extract.) Foreign Office, November 20, 1884.

LORD GRANVILLE would suggest that the views of the Canadian Government
should at once be definitely obtained as to the course to be pursued in the negotiations
with the United States, in view of the fact that the Fishery Articles of the Treaty of
Washington will expire on the' 1st July next, and that it appears to be very desirable
that some satisfactory arrangement should be come to hefore that date, in order to
avoid the risks and complications which might arise from the Fishery question being
left in an undecided state.

If ncgotiations with the United States’ Government were once commenced,
and it were found during the course of them that an agrecement were not likely to be
reached by the 1st July, it is possible that a proposal fo: continuing the status guo—
at all cvents in regard to Newfoundland—for some stated period, such as a year, might
permit the conclusion of a definite arrangement without the inconvenience arising
from a displacement of trade, and a’spdden: change in the area open for fishing
purposes to American and colonje] Histicrmaén. iéspdcitvely.

Sir R. Herbert to Sir J. Pauncefote.—(Received December 6.)
Sir, Downing Street, December 4, 1884.

WITH reference to your letter of the 20th ultimo, relating to the question of
the course to be pursued in regard to the North American fisheries on the fermnina-
tion of the Fishery Articles of the Treaty of Washington, I am directed by the Earl
of Derby to transmit to you, for the information of Earl Granville, a copy of a
despatch which his Lordship has addressed to the Governor-General of Canada on this
subject.

Lord Derby does not propose to make any communication to the Governor of
Newfoundland upon this matter until after the answer from the Governor-General of
Canada has been received.

I am, &c.
(Signed) ROBERT G. W. HERBERT.

[84] B2
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- Inclosurein No.6. - .
, " The Earl of Derby to the Marquis of Lansdowne. .
My Lord, ' ~ Downing Street, December 4, 1884, -
- IN view of the fact that the Fishery Articles of the Treaty of Washington will
expire on the 1st July next, I have the honour to inform you that Her Majesty’s
Government are desirous of obtaining at as early a date as may be possible some
definite expression of the views. of the Government of the Dominion of Canada as to
. the course which they may wish to be pursued, in negotiation with the Government of
the United States, with the object of arriving at some satisfactor~ arrangement with
that Government in order to avoid the risks and complications whicn might arise from
- the Fishery question being left in an unsettled and undecided state.
You will therefore be so good as to lay this despatch before your Ministers, and
.to request them to favour me, at their earliest convenience, with such an expression of
- their views upon this important subject as they may be in a position to supply.
' I have, &ec.
~ (Signed) DERBY.

No. 7.

Mr. Bramston fo Sir J. Pauncqfote.-'—-,(Received January 19.)

Sir, Downing Street, January 17, 1885.

- 'WITH. reference to the letter from this Department of the 4th December last,

inclosing copy of a despatch which the Earl of Derby had addressed to the Governor-

General of Canada, relating to the course to be taken on the termination of the

Fishery Articles of the Treaty of Washington, I am directed by his Lordship to

transmit to you, to be laid before Earl Granville, a copy of a despatch which has been

received from the Governor-General in reply. '
Lord Derby would be glad to be favoured with the views of Lord Granville in

regard to the proposal contained in this despatch.

, I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 7.
The Marquis of Lansdowne to the Earl of Derby.

My Lord, Government House, Ottawa, December 26, 1884.

I HAVE the honour to acknowledge receipt of your Lordship’s despatch
~of the 4th December, and to inform you that, agreeably with the instructions con-
tained therein, I have urged upon my Government the necessity of supplying your
Lordship with a definite expression of its views in regard to the steps to be taken in
consequence of the approaching expiration of the Fishery Articles of the Treaty of
‘Washington.

2. Some delay has been occasioned by-the, gbsence of Sir John Macdonald from
Ottawa on public business. I haveyhpwéver, siieé his return had several conversa-
tions with him, and am now ablégo.give yeur,fordshipian indication of the manner in
which the Government of the Doininion desiré;{o deal with this question.

3. I have in the first place:to, point:out :that :these Articles have been abrogated
by the Government of the Uaited: States.in compliipie With a vote of Congress,
without, as far as we are aware, any intimation of a desirc on the part of that Govern-
ment to substitute for them any other arrangement, and without any specific
disclosure of the reasons which have induced it to adopt such a course beyond general
and unofficial expressions of dissatisfaction with the result of the Award under which

- the United States were required to pay a sum of 5,500,000 dollars for the privilege of
‘:fligl’;';‘ng in the waters to which their fishermen were admitted under the Treaty of
4. A course similar to that which has been now adopted was followed by the
Government of Washington in regard to the Treaty of 1854, which was abrogated in
like manner to the detriment of the commercial relations which had been established
between the two countries while it was in operation.

5. In the face of these circumstances my Governntent does not consider that it
would be consistent with the respect which it owes to itself: to appear as a sunitor for
concessions at the hands of the Government of the United States. It is, moreover.
certainly open to question whether, if negotiations on this $ubject are to be approached



at all, they will not be approached with a" better prospect of success if they are com-

menced and conducted with the Government which will assume office next spring,

rather than with that oy which the Articles have been denounced, and which could .
not reasouably expect to terminate such negotiations before the end of its official

existence. ' ' ‘ S :

6. The expiration of the Fishery Articles, although it will no doubt produce some
dislocation of this branch of the commerce of the Dominion, will only replace it in
the position which it occupied between the expiration of the Treaty of 1854 and the
commencement of the Treaty of 1871. Each party will be restricted to its own waters,
and steps will be faken to protect from trespassers those of the Dominion, which are
admitted to be of far greater value than those of the United States. Itis probable that
a considerable portion of the catch of the Canadian fisherman would find its way, as it
did during the period referred to, to the same markets as now, but carried in American
vessels, the owners of which would purchase the fish from the Canadian fishery vessels,
whilst afloat, and enter them at their own ports free of duty as their own catch, for
re-sale in the West Indies and elsewhere. '

7. In another respect, however, the action of the United States’ Government is no’
doubt likely to have inconvenient, and, perhaps, embarrassing results, though not to
Canadian fishermen. The Fishery Clauses will cease to operate on the 1st July, 1885.
At that time vessels belonging to the United States will be engaged in fishing in
Canadian waters. These vessels will have been equipped and fitted out for the season’s
fishery, and will have made all their arrangements in the belief that they would be able
to prosecute their business until its end. [f these vessels were, upon the day following
that upon which the Articles ceased to operate, either captured for trespass or compelled
on pain of seizure to desist from fishing in Canadian waters, considerable loss would be
occasioned to the owners, and much ill-feeling created between the two countries. The
Government of the Dominion has no desire to be instrumental in producing such a
state of things, and I am able to inform your Lordship that, should such a course be
acceptable to the Government of the United States, we should be prepared to agree to
an extension of the operation of the clauses in regard both to ¢ free fishing*’ and to
“free fish” until the 1st January, 1886. If this were to be done, their expiration
would take place between the fishing season of 1885 and that of 1886, instead of in
the middle of that of 1885, with the result of avoiding those complications of which I
have already spoken.

8. The delay thus gained would, if the United States were to show any desire
for the discussion of the commercial relations of the two countries, give time for
such a discussion, and the Government of the Dominion would have no object in
restricting the scope to the subject of the fisheries. It is indeed a matter of notoriety
that the Dominion has consistently expressed its readiness to become a party to an
arrangement which might have the effect of affording increased facilities for inter-
national commerce between itself and the United States. It has given the best proof
of its sincerity by taking under its existing Customs Laws powers of which your
Lordship is aware to admit upon favourable terms by Proclamation of the Governor-
General those products of the United States which were included in the Treaty of
1854, whenever a similar course in regard to the natural products of the Dominion
may be adopted by the Government of Washington. It regretted at the time the
termination of the Treaty of 1854, which it believed to be advantageous to the interests
of both countries, and it would be fully prepared, on receiving from the Government
of the United States an intimation that ncgotiations would be likely to produce
useful results, to enter into such negotiations in an amicable spirit.

9. I think it my duty, in conclusion, to make your Lordship aware that in a letter
to Her Majesty’s Minister at Washington, dated the 23rd instant, I asked him to be
good enough to inform me whether such an ad interim arrangement as I have

_indicated in paragraph 7 was likely to be agreeable to the Government to which he is
accredited. - '

I have, &e.
(Signed) LANSDOWNE.,
No. 8.
Sir J. Pauncefote to Mr. Bramston.
(Extract.). Foreign Office, January 26, 1885.

I AM directed by Earl Granville to acknowledge the receipt of your letter
of the 17th instant, containing a despatch from his Excellency the Governor-
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_ General of -Canada upon the subject of the attitude which the Dominion Government
desire to-assume mtnﬁp regard to the approaching termination of the Faal}ery,AIudes of
“the Treaty -of Washington; and I .am,in reply, to submit, for.the Xurl of Derby’s
'consideration, the following observations thereon:— , e
~ Lord Granville approves of the proposal to adopt an arrangement whereby the
operation of Articles XVIII, XIX, XX, and XXI of the Treaty, which provide for
" reciprocal free fishing, and free importation of fish and fish oil, should be extended to
the 1st January, 1886, in order to permit time for negotiation, a;u} to avoid thg risk of
- complications which might arise from the right of fishing in British waters enjoyed by
' United States’ fishermen under the Treaty coming to an end in the midst of the next
sammer fishing season. _ )
= I am to state that Lord Granville would propose, with his Lordship’s concurrence,
““to. gend a'copy of your letter confidentially fo Mr. West, with instructions to inquire
* officially, at once if possible, whether the United States’ Government would consent to
.. prolong the status guo till the 1st January, 1886; and, as soon as the new Government
".comes into office, fo endeavour, unofficially, to elicit their views as to negotiations for

* a more permanent settlement of the question.
) ¢

.

No. 9.

Mr. Bramston to Sir J. Pauncefole.—(Received February 14.)

. Sir, o Downing Street, February 13, 1885.
I AM directed by the Earl of Derby to acknowledge the receipt of your leiter of
the 26th January, relating to the question as to the course to be pursued in reference
‘to the termination of the Fishery Articles of the Treaty of Washington.
-~ In the concluding paragraph of your letter it was proposed that an inquiry should
at once be officially addressed to the United States’ Government by Her Majesty’s
Minister at Washington as to whether the United States’ Government would consent
to prolong the status quo until the 1st January, 1886, and, as soon as the new Govern-
ment comes into office, to endeavour, unofficially, to elicit their views as to negotiations
for a more permanent settlement of the question.

With regard to the inquiry first proposed, Lord Derby thought it advisable, before
any official communication should be addressed to the United States’ Government, to
ascertain whether the Government of the Dominion wished the continuance of the
status quo to apply to Article XXX of the Treaty of Washington as well as to the
Fishery Articles. With this view his Lordship has placed himself in communication
‘with the Governor-General of the Dominion ; and I am to inclose, for Lord Granville’s
information, copies of the telegrams which have passed upon the subject.

Lord Derby would be glad to receive any observations in regard to the views of
the Dominion Government expressed in these telegrams which may occur to Lord
Granville. :

T am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 9.
The Earl of Derby to the Marquis of Lansdowne.

{Telegraphic.) _ Downing Street, February 3, 1885.
YOUR despatch 26th December. Her Majesty’s Government desire to be
informed by telegraph to what extent do Canadian Government wish provisions of
'Ireaty remain in statu quo. Have they any objection to proposing to United States’
Government that the whole Treaty should continue in operation till 1st January next?

Inclosure 2 in No. 9.
The Marquis of Lansdowne to the Earl of Derby.

(Telegraphic.) February 5, 1885.
.. CANADIAN Government understand that notice of the termination of Fisheries
Clauses only includes the clauses giving American access to our waters and the clanses

-
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admitting fish free of duty. We- are prepared to extend both till January next, but
I am informed privately by Her Majesty’s Minister at Washington that the United
States’ Secretary has intimated to him that, at ‘this late date, such an arrangement is.
deemed impracticable. - .

Tnclosure 3 in No. 9, |
The Earl of Derby to the Marquis of Lansdowne.
(Telegraphic.) ' Douning Street, February 6, 1885.
WITH reference to your telegram of the 5th instant, Notiee relates to
Articles XVIII to XXV and Article XXX. Would your Government desire that

formal application should be made to Unifed. States’ Government for extension until
1st January of all those Articles P

Inclosure. 4 in No. 9.

The Marquis of Lansdowne to the Earl of Derby.

(Telegraphie.) Febrvary 7, 1885.

IN reply to your telegram of the 6th, we are ready to extend till January
Article XXX, as well as Fishery Articles. Extension Articles XXII to XXV would
not be neeessary, as question of further payment would not be raised. As Artiele XXX
has no connection with Fishery question, we should agree to its indefinite extension.
After West’s statement to me, we are of opinion-that, until after the change of Govern-
ment, any formal proposal to the American Government should be postponed.

‘No. 10.
Mr. Braniston to Sir J. Pauncefote—(Received February 25.)

Sir, Downing Street, February 24, 1885.

I AM directed by the Earl of Derby to transmit to you, for the consideration of
Earl Granville, in connection with the telegraphic correspondence which was inclosed
in the letter from this Department of the 13fth instant, a copy of a despatch
from the Governor of Canada, with its inclosures, relating to the proposal for the
elggaﬁnsion of the Fishery Articles of the Treaty of Washington to the 1st January,
1886.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 10.
The Marquis of Lansdowne to the Earl of Derby.

My Lord, Government House, Ottawa, February 4, 1885.

* 'WITH reference to your Lordship’s telegram of this day’s date, and to paragraph 7
in my despatch of the 26th December, in which I stated * that should such a course
be acceptable to the Government of the United States we shall be prepared to agree to
an extension of the operation of the clauses in regard both to ©free fishing ’ and to
‘free fish’ until the 1st January, 1886,” I have the honour to inform your Lordship
that I have received a private letter from Mr. West, inclosing copy of a letter which
he has received from the Secretary of State for the United States, in which
Mir. Frelinghuysen advises him that after consultation with leading Senators he: has
come to the conclusion that it would be impossible, under present circumstances, to
carry out the suggestion that the operation of the Fishery Clauses of the Treaty of
‘Washington should be extended until the 1lst January, 1886.

2. Mr. Frelinghuysen suggests that a Presidential Proclamation should be issued
notifying the expiration of the Treaty on the 1st July, and the withdrawal after that
date of the privilege of fishing in Canadian waters hitherto enjoyed by American
fishermen. o '

V I have, &c.

(Signed) LANSDOWNE.




Tnelosure 2 in No. 10, -
M. West to the Marquis_vqf Ldvisdowng.

Dear Lord Lansdowne, . .. . . . VWashington, January 25, 1885.
‘ 'WITH reference to my letter of the 8rd instant, T now inclose copy of a communi-
“cation from the Secretary of State respecting the postponement of the termination
of the Fishery Articles of the Treaty of Washington.
' Very truly, &ec. :
(Signed) L. S. SACKVILLE WEST.

Inclosure 3 in No. 10.
Mr. Frelinghuysen to Mr. West.

Dear Mr. West, . Department of State, Washington, January 20, 1885.

, WITH reference to your note of the 3rd instant, proposing a postponement of the
termination of the Fishery Articles of the Treaty of Washington of 1871 until the

1st January, 1886, I have now to inform you that after consultation upon the subject

with leading Senators it is deemed impracticable at this late day to carry out your

suggestions.

It is believed, however, that by a Presidential Proclamation issued now to the
effect that the Fishery Articles of the Treaty will expire on the 1st July next, and
that none of the privileges secured by that Treaty wiil any longer exist, and that
American fishermen are warned to govern themselves accordingly, and to keep outside
of the jurisdictional line of Her Majesty’s territories, much of the trouble which you
anticipate will be avoided.
‘ Yours, &c.

(Signed) FREDK. T. FRELINGHUYSEN.

No. 11
Mr. Lowell to Earl Granville—(Received March 3.)

My Lord, Legation of the United States, Loxdon, March 3, 1885.

I HAVE the honour to acquaint you that I have jreceived to-day a number of
copies of the President’s Proclamation of the 31st January last, giving notice that
certain Articles of the Treaty of Washington of the 8th May, 1871, will terminate on
the 1st July next; and I beg leave, in compliance with my instructions, to commu-
nicate thiee copies of this Proclamation informally to Her Britannic Majesty’s
Government. ‘

I have, &e.

(Signed) J. R. LOWELL.

Inclosure in No. 11.
By the President of the United States of America.

A Proclamation.

 WHEREAS the Treaty concluded between the United States of America and Her
Majesty the Queen of Great Britain and Ireland, concluded at Washington on the 8th
day of May, 1871, contains among other Articles the following, viz. :—

“ ARTICLE XVIII.

“It is agreed by the High Contracting Parties that, in addition to the liberty
secured to the United States’ fishermen by the Convention between the United States
and' Great Britain signed at London on the 20th day of October, 1818, of taking,
curing, and drying fish on certain coasts of the British North American - Colonies
therein defined, thé Hhabitants of tThe United States shall Kave, if common with the

sub}&’t?‘of**ﬂer'-Britannic Majesty, the liberty, for the term of years mentioned in
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Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the sea-
coasts and shores, and in the bays, harbours, and creeks, of the Provinces of Quebec;
Nova Scotia, and New Brunswick, and the Colony of Prince Edward’s Island, and of
the several islands thereunto adjacent, without being restricted to any distance from
the shore, with permission to land upon the said coasts and shores and islands, and
also upon the Magdalen Islands, for the purpose of drying their nets and curing their
fish ; provided that in so doing they do not interfere with the rights of private
property, or with British fishermen in the peaceable use of any part of the said coasts .
in their occupancy for the same purpose.

s It is understood that the above-mentioned liberty applies solely to the sea fishery,
and that the salmon and shad fisheries, and all other fisheries in rivers and the mouths
of rivers, are hereby reserved exclusively for British fishermen.

“ARTICLE XIX.

It is agreed by the High Contracting Parties that British subiects shall have,
in common with the citizens of the United States, the liberty, for the term of years
mentioned in Article XXXTII of this Treaty, to take fish of every kind, except shell-
fish, on the eastern sea-coasts and shorzs of the United States north of the 39th
parallel of north latitude, and on the shores of the several islands thereunto adjacent,
and in the bhays, harbours, and creeks of the said sea~coasts and shores of the United
States and of the said islands, without being restricted to any distance from the shore,
with permission to land upon the said coasts of the United States and of ‘the islands
aforesaid, for the purpose of drying their nets and curing their fish ; provided that, in
so doing, they do not interfere with the rights of private property, or with the fisher-
men of the United States in the peaceable use of any part of the said coasts in their
occupancy for the same purpose. o ‘

“Tt is understood that the above-mentioned liberty applies solely to the sea
fishery, and that salmon and shad fisheries, and all other fisheries in rivers and mouths
of rivers, are hereby reserved exclusively for fishermen of the United States.

“ARTICLE XX.

“ It is agreed that the places designated by the Commissioners appointed under
the Ist Article of the Treaty between the United States and Great Britain concluded
at Washington on the 5th June, 1854, upon the coasts of Her Britannic Majesty’s
dominions and the United States as places reserved from the common right of fishing
under that Treaty, shall be regarded as in like manner reserved from the common
right of fishing under the preceding Articles. In case any question should arise
between the Governments of the United States and of Her Britannic Majesty as to the
common right of fishing in places not thus designaied as reserved, it is agreed that
a Commission shall be appeinted to designate such places, and shall be constituted in
the same manner, and have the same powers, duties, and authority, as the Commission
appointed under zaid Ist Article of the Treaty of the 5th June, 1854.

“ ARTICLE XXI.

“It is agreed that, for the term of years mentioned in Article XXXTII of this
Treaty, fish-oil and fish of all kinds (except fish of the inland lakes and of the rivers
falling intc them, and except fish preserved in oil), being the produce of the fisheries
of the Uniled 3tates, or of the Dominion of Canada, or of Prince Edward’s Island, shall
be admitted into each country respectively free of duty.

“ ARTICLE XXII.

. “Inasmuch as it is asserted by the Government of Her Britannic Majesty that
the privileges accorded to the citizens of the United States under Article XVIII of
this Treaty are of greater value than those accorded by Articles XIX and XXI of this
Treaty to the subjects of Her Britannic Majesty, and this assertion is not admitted by
the Government of the United States, it is further agreed that Commissioners shall be
appointed to determine (having regard to the privileges accorded by the United States
to the subjects of Her Britannic Majesty, as stated in Articles XIX and XXI of this
Treaty) the amount of any compensation which, in their opinion, ought to be paid by
the Government of the United States to the Government of Her Britannic Majesty in
return for the privileges accorded to the citizens of the United States under Article
XVIII[%ﬁ ihls Treaty ; and that any sum of money which the said Commissioners may

) c
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,so-award shall be paid by the United States’ Government, ina gross sum, within twelve
' months after such Award shall ha.ve‘bee_n given, - Lo S .

« ARTIOLE XXIII,

. ¢The Commissioners referred in in the preceding Article shall be appointed in the
- following manner, that is to say : One Commissioner shall be named by the President
of the United States, one by Her Britannic Majesty, and a third by the President of
" the United States and Her Britannic Majesty conjointly; and in case the third
 Commissioner shall not have been so named within a period of three raonths from the
“date when this Article shall take effeet, then the third Commissioner shall be named
by the Representative at London of His Majesty the Emperor of Austria and King of
. Hungary. In case of the death, absence, or incapacity of any Commissioner, or in the
...event of any Commissioner omitting or ceasing to act, the vacancy shall be filled iu
‘the manner hereinbefore provided for making the original appointment, the period
of three months in case of such substitution being calculated from the date of the

- happening of the vacancy. :

..~ “The Commissioners so named shall meet in the city of Halifax, in the Province
of Nova Scotia, at the earliest convenient period after they have been respectively
named ; and shall, before proceeding to any business, make and subscribe a solemn

“declaration that they will impartially and carefully examine and decide the matters
referred to them to the best of their judgment, and according to justice and equity;
and such declaration shall be entered on the records of their proceedings.

‘ “ Bach of the High Contracting Parties shall also name one person to attend the
Commission as its Agent, to represent it generally in all matters connected with the
- Commission. : ‘

“ ARTICLE XXIV.

-~ “The proceedings shall be conducted in such order as the Commissioners
appointed under Articles XXII and XXIII of this Treaty shall determine. They
~ shall be bound to receive such oral or written testimony as either Government may
present. If either Party shall offer oral testimony, the other Party shall have the
right of cross-examination, under such rules as the Commissioners shall preseribe.

“If in the case submitted to the Commissioners either party shall have specified
or alluded to any Report or document in its own exclusive possession, without annexing
a copy, such Party shall be bound, if the other Party thinks proper to apply for it, to
furnish that Party with a copy thereof; and either Party may call upon the other,
through the Commissioners, to produce the originals or certified copies of any papers
adduced as evidence, giving in each instance such reasonable notice as the Com-
missioners may require.

“The case on either side shall be closed within a period of six months from the
date of the organization of the Commission, and the Commissioners shall be requested
- to give their award as soon as possible thereafter. The aforesaid period of six months
may be extended for three months in case of a vacancy occurring among the
Commissioners under the circumstances contemplated in Article XXIII of this Treaty.

“ARTICLE XXV,

© “The Commissioners shall keep an accurate record and correct minutes or notes of
all their proceedings, with the dates thereof, and may appoint and employ a Secretary
~and any other necessary officer or officers to assist them in the transaction of the
business which may come before them.
' “Each of the High Contracting Parties shall pay its own Commissioner and
Agent or counsel ; all other expenses shall be defrayed by the two Governments in
equal moieties.” ’

“ ARTICLE XXX,

‘It is agreed that, for the term of years mentioned in Article XXXIII of
this Treaty, subjects of Her Britannic Majesty may carry in British vessels, without
payment of duty, goods, wares, or merchandize from one port or place within the
territory of the United States upon the St. Lawrence, the Great Lakes. and the rivers
connecting the same, to another port or place within the territory of the United States
as aforesaid: Provided, That a portion of such transportatior is made through the
Dominion of Canada by land carriage and in bend, under such rules and regulations.



a8 méy be agrééd upon between the Government of ZE[Qf:I‘Britvmimic Majesty and the

Government of the United States. , _ ,

“ Citizéns of the United States may for the like period carry in United States’
vessels, without payment of duty, goods, wares, or merchandize from one port or place
within the possessions of Her Britannic Majesty in North America to another port or
place within the said possessions : Provided, That a portion of such transportation is:
made through-the territory of the United States by land carriage and in bond, under
such rules and regulations as may be agreed upon between the Government of the
United States and the Government of Her Britannic Majesty. ' S

“The Government of the United States further engage not to impose any export
duties on goods, wares, or merchandize carried under this Article through the .
territory of the United States; and Her Majesty’s Government engage to urge the
Parliament of the Dominion of Canada and the Legislatures of the other Colonies not
to impose any export duties on goods, wares, or merchandize carried under this Article;
and the Government of the United States may, in case such export duties are imposed
by the Dominion of Canada, suspend, during the period that such duties are imposed,
the right of carrying granted under this Article in favour of the subjects of Her
Britannic Majesty. :

“The Government of the United States may suspend the right of carrying
granted in favour of the subjects of Her Britannic Majesty under this Article, in case
the Dominion of Canada should at any time deprive the citizens of the United States
of the use of the canals in the said Dominion on terms of equality with the
inhabitants of the Dominion, as provided in Article XXVIL”

“ARTICLE XXXIT.

“Tt is further agreed that the provisions and stipulations of Articles XVIII
to XXV of this Treaty, inclusive, shall extend to the Colony of Newfoundland, so far as
they are applicable. But if the Imperial Parliament, the Legislature of Newfoundland,
or the Congress of the United States shall not embrace the Colony of Newfoundland
in their laws enacted for carrying the foregoing Articles into effect, then this Article
shall be of no effect; but the omission to make provision by law to give it effect by
either of the legislative bodies aforesaid shall not in any way impair any other Articles
of this Treaty.”

And whereas, pursuant to the provisions of Article XXXIII of said Treaty, due
notice has been given to the Government of Her Britannic Majesty of the intention of .
the Government of the United States of America to terminate the above-recited
Articles of the Treaty in question on the ist day of July, 1885 ;

And whereas, pursuant to the terms of said Treaty, and of the notice given
thereunder by the Government of the United States of America to that of Her
Britannic Majesty, the above-recited Arficles of the Treaty of Washington, concluded
8th May, 1871, will expire and terminate on the 1st day of July, 1885;

Now, therefore, I, Chester A. Arthur, President of the United States of America,
do hereby give public notice that Articles XVIII, XIX, XX, XXI, XXII, XXIII,
XXIV, XXV, XXX, and XXXII of the Treaty of Washington, concluded 8th May,
1871, will expire and terminate on the 1st day of July, 1885, and all citizens of the
United States are hereby warned that none of the privileges secured by the above-
recited Articles of the Treaty in question will exist after the 1st day of July next; all
American fishermen should govern themselves accordingly.

Done at the city of Washington, this 31st day of January, in the year of our
Lord one thousand eight hundred and eighty-five, and of the Independence of the
United States of America the one hundred and ninth. ,

(Seal) CHESTER A. ARTHUR.
By the President : . : :
(Signed) FreEDE. . FRELINGHUYSEN,

Secretary of State.
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Mr. Bramston to Sir J. Pauncd'ote.—-J(Receivgd March a)

Sy o ' . Downing Street, March 7, 1885.
S WITH reference to the letter from this Department of the 18th ultimo, I am
- directed by the Earl of Derby to transmit to you, to be laid before Earl Granville, a
' copy of ‘a despatch from the Governor-General of Canada in connection with the
‘question of the temporary extension of those clauses in the Treaty of Washington
‘which are affécted by the notice given by the Government of the United States.

. I.am at the same time to transmit copies of despatches from Lord Lansdowne,
‘containing the substance of the two telegrams from himself, copies of which

. --accompanied the letter above referred to.
g T am, &e.
(Signed) JOHN BRAMSTON. -

Inclosure 1 in No. 12.
The Marquis of Lansdowne to the Earl of Derby.

- My Lord, Government House, Ottawa, February 9, 1885.

- . I HAD the honour to send to your Lordship, on the 4th instant, a message
" in which I stated, in reply to your Lordship’s telegram of ) the same date, that it
- was understood by us that the notice terminates the Fisheries Clauses only of the
. Treaty, including those clauses by which access to our waters is given to the American

- - fishermen, and also the clauses which admit fish into the United States free of duty.
I added that we were willing to have both extended till the 1st January, 1886, but
- that I had been privately informed by Mr. West that the United States’ Secretary of
- State had intimated to him that this arrangement at this late date was thought to be

~impracticable.
I have, &ec.
(Signed) LANSDOWNE.

Inclosure 2 in No. 12.
The Marquis of Lansdowne to the Earl of Derby.

* My Lord, . Government House, Ottawa, February 10, 1885.

.~ 1 HAD the honour to send to your Lordship on the 7th instant a message
- acknowledging your Lordship’s telegram of the 6th instant, and stating that we
are prepared to extend Article XXX as well as the Fishery Clauses till January.
I also stated that it will not be necessary to extend Articles XXII to XXV, as the
question of further payment would not be bronght forward ; that we should agree to
* the indefinite extension of Article XXX inasmuch as it has no bearing upon the
- Fishery question; and that after Mr. West’s statement to me we are of opinion that
until after the change of Government any formal proposition to the United States’
- Government should be postponed. :

: I have, &e.

(Signed) LANSDOWNE.

Inclosure 3 in No. 12.
The Marquis of Lansdowne to the Earl of Derby.

My Lord, : Government House, Ottawa, February 10, 1885.
I HAVE the honour to make the following observations with reference to my -
telegram of the 7th instant, upon the subject of the temporary extension of those
clauses in the Treaty of Washington of the termination of which notice has been
given by the Government of the United States.
2. The Articles affected by the notice in question are, as your Lordship ‘pointed



out, Nos.  XVIII to XXV inclusive, and No.. XXX. Of these, XVIII to XXI
inclusive have reference to the conditions under which the Contracting Parties are to
~be admitted to the territorial waters and coasts of either country, and to the admission.
into each country free of duty of the fish and fish products of the other.

_ It is against these clauses that the steps taken by the Government of Washington
hayve, it is understood, been specially directed. S ‘ ‘

3. Articles XXII to XXV, inclusive, relate to the arrangements for the Arbitra-
tion held at Halifax subsequent to the conclusion of the Treaty. Asin the event of .
a temporary extension of Articles XVIII to XXI until the 1st January, 1886, my
Government would not raise the question of any payment in addition to that already
made under the Halifax Award, in consideration of the prolongation of the time during
which American fishermen would have the privilege of access to Canadian waters, the .
renewal of Articles XXTI to XXV would be without effect. :

4. Article XXX, which is also affected by the notice, has reference to an entirely
distinet subject, viz., the relaxation under certain circumstances of the Coasting Laws
of the two countries.

Under this Article a Canadian vessel can, e.g., carry a cargo from Chicago to
Oswego on Lake Ontario, notwithstanding the Coasting Laws of the United States, a
portion of such cargo being conveyed in bond, over the Welland Railway, which
connects Lakes Erie and Ontario. Such a vessel would land part of her cargo at the
Erie Terminus of the Welland Railway, so as to enable her to pass through the
‘Welland Canal, and would reship the landed cargo at the Ontario Terminus.

5. My Government would be glad to have the operation of this clause, which has
no relation whatever to the Fishery question, continued, and as I stated in my tele-
gram to your Lordship, such a continuation might be for an indefinite time.

6. They are, however, of opinion that, considering Mr. West’s intimation to me,
of the nature of which your Lordship is already aware, it would probably not be
desirable to make any formal proposal in regard to these matters until after the
accession of President Cleveland’s Administration. :

I have, &c.
(Signed) LANSDOWNE.

No. 18.
Earl Granville to Mr. West.

(Telegraphic.) Foreign Office, April 20, 1885, 615 p.M.

ASK United States’ Government whether they will agree to prolong the operation
of Articles XVIII, XIX, XX, XXT, and XXX of the Treaty of Washington from
1st July to 1st January, 1886. This proposal is made to afford time to negotiate more
permanent settlement of Fishery question. If United States’ Government agree, Her
Majesty’s Government would be prepared to commence negotiations at once.

No. 14.
Mr. West to the Marquis of Salisbury.*—(Received July 10.)

My Lord, Washington, June 29, 1885.

I HAVE the honour to inclose to your Lordship herewith copy of the netice, and
of the correspondence which has been published in relation to the temporary arrange-
ment which has been entered into between Her Majesty’s Government and the Govern-
ment of the United States in consequence of the expiration of the Fishery Articles of
the Treaty of Washington on the 1st July next. :
I have, &e. .
(Signed) L. 8. SACKVILLE WEST.

hd Copj to Colonial Office, July 11, 1885.
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Taclosure in No. 14. -

Agreement between .the United States and Great Britain respecting the Fisheries, concluded
June 22, 1885, .

Notice

BY direction of the President, the Undersigned, Secretary of State, hercby makes
known to all whom it may concern, that a temporary Diplomatic Agreement has been
" entered into between the Government of the United States and the Government of
Her Britannic Majesty, in relation to the fishing privileges which were granted by the
Fishery Clauses of the Treaty between the United States and Great Britain of the
~ 8th May, 1871, whereby the privilege of fishing, which would otherwise have termi-

. nated with the Treaty Clauses on the 1st July proximo, may continue to be enjoyed by
the citizens and subjects of the two countries engaged in fishing operations throughout
the season of 1885.

This Agreement proceeds from the mutual good-will of the two Governments, and
has been reached solely to avoid all misunderstanding and difficulties which might
otherwise arise from the abrupt termination of the fishing of 1885 in the midst of the
season.. The immunity which is accorded by this Agreement to the vessels belonging
to citizens of the United States engaged in fishing in the British American waters will
likewise be extended to British vessels and subjects engaged in fishing in the waters of
the United States.

The Joint Resolution of Congress of the 3rd March, 1883, providing for the
termination of the Fishing Articles of the Treaty of the 8th May, 1871, having
repealed in terms the Act of the Ist March, 1873, for the execution of the Fishing
Articles, and that repeal heing express and absolute from the date of the termination
of the said Fishing Articles, under due notification given and proclaimed by the
President of the United States, to wit, the 1st July, 1885, the present temporary
Agreement in no way affects the question of statutory enactment or exemption from
customs duties, as to which the abrogation of the Fishing Articles remains complete.

As part of this Agrecment, the President will bring the whole question of the
fisheries before Congress at its next Session in December, and recommend the appoint-
ment of a Joint Commission by the Governments of the United States and Great
Britain to consider the matter, in the interest of maintaining good neighbourhood and
friendly intercourse between the two countries, thus affording a prospect of negotiation
for the development and extension of trade between the United States and British

North America.
Copies of the Memoranda and exchanged notes on which this temporary Agree-

_ ment rests are appended.
Reference is also made to the President’s Proclamation of the 31st January, 1885,

terminating the Fishing Articles of the Treaty of Washington.

By direction of the President.
(Signed) T. F. BAYARD, Secretary of State.

APPENDICES.

(1)
Memorandum by Mr. West.

The Fishery Clauses of the Treaty of Washington of 1871 will expire in July
next. When the time comes, American vessels will be actually engaged in fishing
within the territorial waters of the Dominion. These vessels, it may be presumed?
would have been fitted out for the scason’s fishing, and their arrangements would have
been made for following it out until its fermination in the autumn. If, under these
circumstances, the Dominion Government were to insist upon their rights and to
compel such vessels, on pain of seizure, to desist from fishing, much hardEhip and ill-
feeling would result. To avoid this complication, it is suggested that the two
Governments should agree o extend the clauses in operation until the 1st January,
1886. 1If this were done, the existing state of things would come to an end between
the fishery seasons of 1885 and 1886, and an abrupt transition, when fishing operations
were in progress, be thus avoided,

March 12, 1885.
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(2.)
Mr. Bayard to Mr. West.
Dear Mr. West, Department of State, Washington, April 22, 1885.

I have on several occasions lately, in conversation, acquainted you with my
interest in the Fisheries Memorandum which accompanied your personal letter of the
12¢h March.

Several informal talks I have had with Sir Ambrose Shea have enabled me to
formulate the views of this Government upon the proposition made in behalf of the
Dominion and the Province of Newfoundland, and I take pleasure in handing you
herewith a Memorandum embodying the results. If this suits, I shall be happy to
confirm the arrangement by an exchange of notes at your early convenience.

I am, &ec.
(Signed) T. F. BAYARD.

Memorandum.

The legislation passed by the Congress of the United States, Act of the
1st March, 1873, for the execution of the Iishery Articles of the Treaty of Washington,
has been repealed by Joint Resoluvion of the 3rd March, 1883, the repeal to take effect
on the 1st July, 1885. From that date the effects of the Fishery Articles of the Treaty
of Washington absolutely determine, so far as their execution within the jurisdiction
of the United States is concerned, and without new legislation by Congress modifying
‘or postponing that repeal, the Executive is not constitutionally competent to extend
the reciprocal fisheries provisions of the Treaty beyond the 1st July next, the date
fixed by the action of Congress.

Mr. West's Memorandum of the 12th March, 1885, suggests the mutual practical
convenience that would acerue from allowing the fishing ventures commenced prior
to the 1st July, 1885, to continue until the end of the season for fshing of that year,
thus preventing their abrupt termination in the midst of fishing operations on the
1st July.

It has been, moreover, suggested on the part of the Province of Newfoundland
and of the Dominion of Canada that, in view of the mutual benefit and convenience
of the present local traffic, consisting of the purchase of ice, bait, wood, and general
ship supplics by the citizens of the United States engaged in fishing from the
inhabitants of the British American fishing coast, the usual operations of the fishing
season of 1885 should be continued by the fishing-vessels belonging to the citizens of
the United States until the end of the season of that year, and that the local
authorities of Newfoundland and of the Dominion of Canada, in a spirit of amity and
good neighbourhood, should abstain from molesting such fishermen or impeding their
progress or their local traffic with the inhabitants incidental to fishing during the
remainder of the season of 1885, and all this with the understanding that the President
of the United States would bring the whole question of the fisheries before Congress
at the next Session in December, and recommend the appointment of a Commission
in which the Governments of the United States and of Great Britain should be
respectively represented, which Commission should be charged with the consideration
and settlement, upon a just, equitable, and honourable basis, of the entire question of
the fishing rights of the two Governments and their respective citizens on the coasts
of the United States and British North America. :

'The President of the United States would be prepared to recommend the adoption
of such action by Congress, with the understanding that, in view and in consideration
of such promised recommendation, there would be no enforcement of restrictive and
penal laws and regulations by the authorities of the Dominion of Canada or of the
Province of Newfoundland against the fishermen of the United States resorting to
British American waters between the 1st July next and the close of the present year’s
fishing scason; the mutual object and intent being to avoid any annoyance to the
individuals engaged in this business and traffic, and the irritation or ill-feeling that
might be engendered by a harsh or vexatious enforcement of stringent local regula-
tions on the fishing coast pending an effort to have a just and amicable arrangement
of an important and somewhat delicate question between the two nations.

Public knowledge of this understanding and arrangement can be given by an
exchange of notes between Mr. West and myself, which can be given to the press.

April 21, 1885.
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®
EMr. West’s Meinoranda of June 13, 1885.

It is proposed to state in notes recording temporary arrangement respecting
fisheries, that an Agreement has been arrived at under circumstances aifo.ramg prospect
of negotiation for development and extension of trade between the United States and
British North America.
 The Government of Newfoundland do not make refunding of duties a condition of
their acceptance of the proposed Agreement, but they rely on it having due considera-

~ tion before the International Commission which may be appointed,

(4)
Mr. Bayard to Mr. West.

. My dear Mr. West, Department of State, Washington, June 19, 1885.
‘ I assume that the two confidential Memoranda you handed to me on the 13th
instant embrace the acceptance by the Dominion and the British American coast
provinces of the general features of my Memorandnm of the 21st April, concerning a
temporary arrangement respecting the fisheries, with the understanding expressed on
their side that the “agreement has been arrived at under circumstances affording
_.prospect of negotiation for development and extension of trade between the United

-States and British North America.”

To such a contingent understanding I can have no objection. Indeed, I regard it
as covered by the statement in my Memorandum of the 21st April, that the arrange-
- ment therein contemplated would be reached “with the understanding that the
. President of the United States would bring the whole question of the fisheries before

Congress at its next Session in December, and recommend the appointment of a Com-
mission in which the Governments of the United States and of Great Britain should be
- respectively represented, which Commission should be charged with the consideration

and settlement, upon a just, equitable, and honourable basis, of the entire question of
- the fishing rights of the two Governments and their respective citizens on the coasts of
the United States and British North America.”
The equities of the question, being before such a Mixed Commission, would
- doubtless have the fullest latitude of expression and treatment on both sides; and the
purpose in view being the maintenance of good neighbourhood and intercourse
between the two countries, the recommendation of any measures which the Com-
mission might deem necessary to attain these ends would seem to fall within its
province, and such recommendations could not fail to receive attentive consideration.

I am not, therefore, prepared to state limits to the proposals to be brought forward
- In the suggested Commission on behalf of cither party.

I believe this statement will be ratisfactory to you, and I shall be pleased to be
informed at the earliest day practicable of your acceptance of the understanding on
behalf of British North America; and by this simple exchange of notes and
Memoranda the Agreement will be completed in season to enable the President to
make the result publicly known to the citizens engaged in the fishing on the British
American Atlantic coast.

I have, &c.

(Signed) T. ¥. BAYARD.

(8.
Mr. West to Mr. Bayard.

My dear Mr. Bayard, Washington, June 20, 1885.

I beg to acknowledge the receipt of your confidential note of yesterday’s
date concerning the proposed temporary arrangement respecting the fisheries, which
I am authorized by Her Majesty’s Government to negotiate with you, on behalf
of the Government of the Dominion of Canada and the Government of Newfoundland,
zo 11-)5 liisftected by an exchange of notes founded on your Memorandum of the 21st

P . ‘



The two confidential Memoranda which I handed to you.on the 18th -instant
contgin, as you assume, the acceptance by the Dominion and by the British American
coast provinces of the general features of your above-mentioned Memorandum, with
the understanding expressed on their side that the agreement has been arrived at
under circumstances affording prospect of negotiation for the development and
extension of trade between the United States and British North America, a contingent
understanding to which, as you state, you can have no objection, as you regard it as
covered by the terms of your Memorandum of the 21st April. '

In authorizing me to negotiate this agreement, Earl Granville states, as I have
already had occasion to intimate to you, that it is on the distinct understanding that
it is a temporary one, and that its conclusion must not be held to prejudice any claim
which may be advanced to more satisfactory equivalents by the Colonial Governments,
in the course of the negotiation for a more permanent settlement. Earl Granville
further wishes me to tell you that Her Majesty Government and the Colonial Govern-:
ments have consented to the arrangement solely as a mark of good-will to the
Government and people of the United States, and to avoid difficulties which might
be raised by the termination of the Fishery Articles in the midst of a fishing season,
and also that the acceptance of such a modus vivendi does not by any implication
affect the value of the inshore fisheries by the Governments of Canada and New-
foundland.

I had occasion to remark to you that while the Colonial Governments are asked to
guarantee immunity from interference to American vessels resorting to Canadian
waters, no such immunity is offered in your Memorandum to Canadian vessels
resorting to American waters, but that the Dominjon Government presumed that the
agreement, in this respect, would be mutual. As you accepted this view, it would, I
think, be as well that mentior should be made to this effect in the notes. Under the
reservations as above indicated, in which I believe you acquiesce, I am prepared to
accept the understanding on behalf of British North America, and to exchange notes
in the above sense. :

I have, &c.
(Signed) L. S. SACKVILLE WEST.

(6.)
Mr. Bayard to Mr. West.

Sir, ' Department of State, Wushington, June 20, 1885.

I have just received your note of to-day’s date in regard to the proposed
temporary arrangement regarding the fisheries. ‘ -

Undoubtedly it is our clear and mutual understanding that the arrangement now
made is only temporary, and that it proceeds from the mutual good-will of, our
respeciive Governments, and solely to avoid all difficultics which might otherwise arise
from the termination of the fishing of 1885 in the midst of the season.

I understand also that the same immunity which is accorded by this agreement to
the vessels belonging to the citizens of the United States engaged in fishing in the
British American waters will be extended to British vessels and subjects engaged in
fishing in the waters of the United States.

Perceiving, therefore, no substantial difference between our respective propositions
and these statements as contained in our correspondence on the subject, I shall
consider the agreement as embodied in our Memoranda and the correspondence
between us, and as thus concluded, and public notification to that eifect wiil be given
in a few days by the President.

I have, &e.
(Signed) T. F. BAYARD.

(7.)
Mr. Bayard to Mr. West.
Sir, . ) Department of State, Washington, June 22, 1885.
In compliance with your verbal request of this morning that I should restate

part of[ 812_{ note to you of the 19th, I repeat that the arrangemenf whereby a
D



- modus vivendi on the fishing quéstion his been reached rests oit the Memoranda and
corréspondence exchanged ; thet your Memorandum of the 18th instant expressed
‘the understanding on your side that the *agreement has been atrived at under
circumstances affording prospect of negotiation for development and extension -of
trade between the United and British North America;” that I not only had no
objection to such an understanding, but, in fact, regarded it as amply embraced in
our proposal to recommentd a Commission to deal with the whole subject in the
interest of good neighbourhood and intercourse ; and that the recommendation of any
measures which the Commission might deem necessary to attain those egds would
seem to fall within its province; and such recommendations could not fail to have
attentive consideration. ’ B
~ Having thus not only admitted the proviso of your Memérandum in your own
language; but gone still further, and pointed out that no limits would. be set, so far as
I was concerned, to the proposals to be brought forward in the suggested Commission,
on behalf of either party, I do not see how it is possible for me to give any stronger
assurance that the understanding las “been reached under circumstances sifording a
prospect of negotiation for the development and extension of trade between the United
“States and British America.”
I have, &o.

(Signed) T. F. BAYARD,

(8)

- Mr. West to Mr. Bayard.

8ir, Washington, June 22, 1885.

. L have the honour t6 acknowledge the receipt of your notes of the 20th and
22nd instant in regard to the proposed temporary arrangement touching the fisheries,
in which you state that it is our clear and mutual understanding that such arrange-
ment is only temporary, and that it nroceeds from mutual good-will of our respective
Governments, and solely to avoid all difficulties which might otherwise arise from the
termination of the fishing of 1885 in the midst of the season. Also that the same .
immunity which is accorded by this agreement to the vessels belonging to the citizens
of the United States engaged in fishing in the British American waters will be
extended to British vessels and subjects engaged in fishing in the waters of the United
‘States, and that the agreement has heen reached under circumstances affording a
prospect of negotiation for the development and extension of trade between the United
States and British North America.

As, therefore, there exists no substantial difference between onr respective propo-
sitions and the statcments as contained in our correspondence on the subject, I shall
consider the agreement, as cmbodied in our Mcmoranda and the correspondence
between us, as thus concluded, and shall inform Her Majesty’s Government and the
Governments of the Dominion of Canada and Newfoundland aceordingly,

1 have, &e.
(Signed) L. 8. BACKVILLE WEST.

(©)
Praclamation by the President of the United States, dated Jannary 31, 1885.
[See Inclosure in No. 11.]

No. 15.
Sir B. Herbert to 8ir J. Pauncefote.—(Received July 17.)

(Extract.) . Downing Street, July 16, 1885.

I AM to take this opportunity of inclosing the draft of a despatch which, with
‘Lord Salisbury’s concurrence, Colonel Stanley proposes to address to the Governor-
General of Canada, and to the Officer administering the Government of N ewfoundland,
with regard to the arrangement made with the United States’ Governmeat,
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. Tnclosure in No, 15,

A'Di'qft Despatch to the Mdrquis of Lansdowne and to the Officer administering the
, . Government of Newfoundland.* i
My Loxd, ‘

Sir, , Downing Street, July , 1885,

I UNDERSTAND that Her Majesty’s Minister at Washington has communicated
to you copies of the notes which have been exchanged between himself and the
Government of the United States recording the arrangement recently arrived at with
that Government upon the subject of the fisheries.

Her Majesty's Government trust that the terms of the arrangement made between
Mr. West and Mr. Bayard are satisfactory to your Government.

I have, &e.

—— _ o e P P genrns L SRS S s DUSIM TS o B gt D

No. 16.

Sir J. Pauncefoté to Sir R. Herbert,

' Foreign Office, le% 18, 18848,
WITH referenge to my letter of the 11th instant on the subject of the temparary
arrangement with the United States relative to the fisheries, I am directed by the
Marquis of Salisbury to suggest, for Colonel Stanley’s considergtion, that it would be
desirable to call the attention of the Governments of Canada and Newfonndland to the
necessity of arriving at a conclusion as to the course to be adopted in anticipatiop of
the coming negotiations, for the suceessful conduct of which it will be necessary not
only to be prepared with aceurate information on all the points likely ta be raised, but
also to decide in advance on the exact nature of the proposals which it will be
desirable to make in the interests of both Colonies.

I am at the same time to inquire whether Colonel Stanley is of opinion that any
further, and if so what, action should be taken at present. - -

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

Bir,

No. 11.
8ir J. Pauncefate to Sir R, Herbert,

8Sir, Fﬂrﬂign Oﬁ% JMIZ/ 20$ 1&8&;

IN reply fo your lefter of the 16th instant, I am directed by the Marguis of
Salishury to state to you, for the infarmation of Colonel Stanley, that his Lowdship
concurs in the terms of the despatch which it is proposed tp address to the Governgrs
of Canada and Newfoundland concerning the temporary arangement with the United
States respecting the fisheries. A

I am to add that Sir L, West has been instructed, by telegraph, to send to both
Colonies copies of the correspondence on the subject which has been published in the
United States, '

am, &e.

{ am
(Signed) = JULIAN PAUNCEFOTE.

No. 18.
Mr. Bramston to 8ir J. Paunosfots,~(Recaived August 24,

8ir, Douning Street, Augqust 22, 1888,

I AM directed by the Secretary of State for the Colonies to acknowledge the
receipt of your letter of the 18th ultimo, suggesting that it wauld be desirable to caill
the attention of the (Fovernments of Canada and Newfoundland to the necessity of
arriving at a conclusion as to the course to be adopted in anticipation of the coming
negotiations in view of the termination of the temporary arrangement with the

. * The despatch’ was sent, dated the 21st July, 1885,
{84] | D2



" United States relative to the fisheries; and T am to request t]ma.t 'you will inform
.; the Marquis of Salisbury that Colonel Stanley addressed telegrams to the Governor-
" General of Canada and to the Officer administering the Government of Newfoundland

~ in this sense. .
A copy of the despatches containing the substance of.these telegrams is annexed

- for Lord Salisbury’s information.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 18.

P Colonel Stanley to the Marquis of Lansdowne.*
My Lord, Downing Street, August 11, 1885.
- ON the 1st instant I sent you a telegram in which I informed you that Her
" Majesty’s Government deemed it desirable that steps should be taken by your Govern-
. ment, in concert with the Government of Newfoundland, to decide definitively on the
exact nature of the proposals to be made to the Government of the United States in
anticipation of the negotiations which are contemplated in view of the termination of
the temporary arrangement lately made between Her Majesty’s Minister at Washington
and the United States’ Government arising out of the termination of the Fishery Articles
~of the Treaty of Washington on the 1st of last month. I informed you to the effect
that all points likely to be involved in the coming negotiations should be carefully
considered, and information respecting them prepared in good time.
I now inclose a copy of a letter from the Foreign Office, on which my telegram
was founded. '
I should be glad if you will apprise me of the resulf of the communications which

may pass between your Government and that of Newfoundland upon this subject.
I have, &e.

(Signed) F. STANLEY.

No. 19.

My. Meade to Sir J. Pauncefote.—(Received September 7.)

Sir, Downing Street, Seplember b, 1885,
WITH reference to the letter from this Department of the 16th, and to your
reply of the 20th July, respecting the terms of the despatches to be addressed to
Canada and Newfoundland in connection with the arrangement recently arrived at
with the United States on the subject of fisheries, I am directed by the Secretary of
State for the Colonies to transmit to you, for such action as the Marquis of Salisbury
may wish to take, a copy of a despatch from the Governor-General of Canada, with its
inclosures, conveying an expression of the high appreciation entertained by the
Government of the Dominion of the ability shown by Her Majesty’s Minister at

‘Washington in conduciing the negotiations.
I am, &e.

(Signed) R. H. MEADE,

Inclosure 1 in No. 19.

The Marquis of Lansdowne to Colonel Stanley.

Sir, Government House, Ottawa, August 21, 1885,
‘WITH reference to your despatch of the 21st ultimo, I have the honour to inclose
herewith a copy of an approved Report of a Committee of the Privy Council expressing
the satisfaction of my Government with the arrangement respecting the fisheries which
has been concluded with the United States, and their high appreciation of the ability.
with which Her Majesty’s Minister at Washington nas conducted the negotiations in
the matter. )
I have forwarded a copy of this Minute of Council to Sir Lionel Sackville West.
I have, &e. '
(Signed) . LANSDOWNE.

& Also to the Governor of Newfoundland.



Inclosure 2 in No. 19,

Report cf the Commitiee of the Honourable the Privy douncil for Ca;;ac?a, approved by his
Exzcellency the Governor-General on the 4th August, 1885. ,

THE Committee of the Privy Council have had under consideration a despatch,
dated the 21st July, 1885, from the Right Honourable the Secretary of State for the
Colonies, expressing the hope that the terms of the arrangement made between the
British Ambassador at Washington and Mr. Bayard on the subject of the fisheries
would be satisfactory to the Canadian Government. a

The Committee desire to state to your Excellency that such arrangement is
perfectly satisfactory ; and they further beg to express their high appreciation of the
able manner in which Her Majesty’s Minister at Washington, Sir Sackville West,
conducted the negotiations. , : ' ‘

The Committee advise that your Excellency be moved to transmit a copy of this
Minute to the Right Honourable the Secretary of State for the Colonies and to the
British Ambassador at Washington. . ‘

All of which is respectfully submitted for your Excellency’s approval.

(Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

No. 20.

Mr. Meade to Sir J. Pauncefote~(Received September 21.)

Sir, Downing Street, September 19, 1885.

‘WITH reference to the letter from this Department of the 22nd ultimo, relating
to the course to be adopted in anticipation of the coming negotiations in view of the
termination of the temporary arrangement with the Government of the United States
relative to the fisheries, I am directed by Colonel Stanley to fransmit to you, for the
information of the Marquis of Salisbury, copies of despatches from the Governor-
General of Canada and from the Officer administering the Government of Newfound-
land upon this subject.

I am, &e.

(Signed) R. H. MEADE.

Inclosure 1 in No. 20.
The Margquis of Lansdowne to Colonel Stanley.

Sir, Government House, Ottawa, September 4, 1885.

WITH reference to your despatch of the 11th ultimo, expressing the desire of
Her Majesty’s Government that my Government and that of Newfoundland should
take steps towards defining the esact nature of the proposals to be made to the Govern-
ment of the United States in anticipation of the negotiations which are contemplated
in view of the termination of the temporary arrangement recently concluded respecting
the fisheries, I have the honour to forward herewith a copy of an approved Report of
a Committee of the Privy Council, from which it will be seen that communications
will at once be opened with the Government of Newfoundland in order to secure
a discussion of the whole question between the two Governments. .

I have to-day communicated by cable with the Governor of Newfoundland in this

matter. -
I have, &c.
(Signed) LANSDOWNE.

Inclosure 2 in No. 20.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Ezcellency the Governor-General in Council on the 3rd September, 1885,

THE Committee of the Privy Council have had under consideration a despatch
dated the 11th August, 1885, from the Right Honourable the Secretary of State for



" the Colonies, advising that Her Majesty’s Government deemed it desirable that steps -
.~ should be taken by the Canadian Government, in concert with the Government of .
Newfoundland, to decide definitively on the exact nature of the proposals to be made
10 the Government of the United States in anticipation of the negotiations which are
contemplated in view of the termination of the temporary arrangement lately made
between Her Majesty's Minister at Washington and the United States’ Government,
arising out of the termination of the Fishery Articles of the Treaty of Washington on
the 1t July last.

" The Right Honourable the President of the Council, to whom the despatch was
referred, recommends that communications should be had, both by cable and letter,
inviting the Government of Newfoundland either to send a Representative to Ottawa
{o discuss the whole question, or, if that be inconvenient, to communicate the views of

the Island Government. |
The Committee concur in the recommendation of the President of the Counecil,

and they advise that your Excellency be moved to transmit a copy of this Minute, if
approved, to his Excellency the Governor of Newfoundland, and also to the Right
Honourable the Secretary of State for the Colonies, so as to inform him of the action
taken by the Canadian Government on his despatch of the 11th August ultimo.
~ All which is respectfully submitted for your Excellency’s approval.
‘ (Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

Inclosure 3 in No. 20.
Administrator Sir F. Carter to Colonel Stanley.

: Government House, Newfoundland, Augusc 31, 1885,

‘WITH reference to your despatch of the 11th August instant respecting the pro-
posals to be made to the Government of the United States in view of the negotiations
‘contemplated in connection with the termination of the Fishery Articles of the Treaty
.of ‘Washington, I bave the honour to state that the Government of this Colony has
communicated with that of the Dominion cf Canada on this subjeet, but, as yet, no

reply has been received.
I have, &ec.
(Signed) F. B. T. CARTER.

Sir,

No,o 213
The Marquis of Salisbury to Sir L. West.

Sir, Foreign Office, September 26, 1885.

I TRANSMIT to you herewith a copy of a letter from the Colonial Office,
inclosing a copy of a despatch from the Governor-General of Canada, with its
inclosure, conveying an expression of the high appreciation entertained by the Govern-
‘ment of the Dominion of the able manner in which you conducted the negotiations in
‘connection with the arrangement recently arrived at with the United States on the
subject of fisheries.* B

I have received this communication with great satisfaction, and I have now to
express to you the approval of ler Xisjesty’s Government for your action in the

maitter.
~ Tam, &e.
(Signed) SALISBURY.
No. 22. .
A Sir L. West to the Marquis of Salisiury.t—(Received October 23.)
My Lord, Washington, October 10, 1885.

IN connection with the Fisheries question I have the honour to inclose to your
Lordship herewith copies of a Circular issued by a Committee of the Boston Fish
Bureau, and to inform your Lerdship that I have called the attention of the Secretary
of Btate thereto. v

I bave, &e.

(Signed) L. 8. SACKVILLE WEST.

# No. 19. 1 Coapy to Colonial Ofice, Qctober 27.



93
Inclosure in No. 22.

Circular.
Dear Sir, Boston, September 1885.
 THE Boston Fish Bureau, an organization composed of the principal wholesale
dealers and commission merchants in fish of this city, has passed the following Resolu-
tion :— )

“ Resolved, that the Boston Fish Bureau earnestiy favours such an arrangement
between the United States, the Dominion of Canada, and the Province of Newfound- -
land as shall include the reciprocal admission, free of duties, of the products of the
fisheries of these countries.” -

‘We desire to present the reasons for this Resolution, and to appeal to the desiers
in, and consumers of, fish throughout the country, to aid us in impressing .upon
Congress the importance of free importation of fish from the British proviaces. It is
well known that the New England fisheries do not produce certain varieties of fish
which the trade requires, and of certain other kinds the supply ¢btained on our coast is
- entirely inadequate to our needs. 'We are obliged to rely entirely upon, the L

the provinces
for our stock of fat herring and for The larger part of the cheaper grades of herring,
both pickle _@pﬂ smoked, of alewives, salmop, trout, and Shad.  We need the bard
drfetcodfish of Newfoundland, and the choice slack-salted codfish cnd pollock of Nova
Scotia. For several years past the mackerel. caught in American waters have been

nigstly of small size, and we have needed the larger fish caught in Canadian waters.
During the past two winters we could not have filled orders ,,fqy\,,l,az%;eﬂ fat mackerel
except for the supply obtained from Nova Scotia and Prince Edward Island. ~Present
inidications point to a repetition of this condition during the coming wintét. What~
ever we need from Canada must be obtained at the additional expense of the duties,
which the consumer must pay. The duties, being specific, bear very heavily on the
cheaper grades of fish, amountipng in many cases to from 50 per cent. to 100 per cent.
on the original eost, and resulting in a prohibition of imports or a very largely enhanced
cost to the consumer. , ,

The people who will gain anything by the exaction of duties are a few hundred
vessel-owners in New England. The pretence that protective duties on fish is an
encouragement to American fishermen, and the argument that the fisheries furnish &
training school for our navy, were long since exploded by the fact that a very large
proportion of the men who fish in American vessels are citizens of the British
provinces. Hordes of them come here every spring, man our vessels for the fishin
season, and return home when 1t i1s over. It is estimated that from 50 per cent.to
75 per cent, of the 1hen i the Gloucester mackerel fleet are citizens of the Dominion of
Canada, and the same is true to a greater or less extent of other fishing ports. It is
acknowledged that without them we would be unable to man our fleet. These men
have no interest in our country and its institutions, and in the event of war with
England would be found in the enemy’s fleet. Is it fair that we should be taxed for
their support, or that a fow owners of fishing-vessels should reap an advantage
obtained at the expense of the great body of consumers of fish in all parts of the
country ?

Argr dealers in fish, handling large quantities of the products of the sea, we feel
that our interests are identical with yours in demanding that there should be no duties
on articles of food which are consumed so largely by people of moderate means.
Questions of a larger nature, involving matters of international importance, make it
probable that the subjeet of reciprocity with Canada will come before Congress at its
next Session. We ask of you fhat you will use your best efforts to impress upon
your Senators and Representatives that they should vote upon this question in
accordance with your interests and with the interests of a large majority of the people
of the couniry.

Respectfully yours,
(Signed) WILLIAM F. JONES,
C. W. WRIGHTINGTON,.
EDWARD T. RUSSELL, o)
L. PICKERT, '
B. F. DE BUTTS,
Commiitee of the Boston Fish Bureau.




24 -
IO, 23, ‘
Sir L. West Lo the Marquis of Saliébury.——(Reoeived December 12.)

~ (Telegraphic.) - Washington, December 11, 1885, 11°40 p.M
© . TISHERY Articles. Text of passage in President’s Message :— :
~ *In the interest of good neighbourhood and of the commercial intercourse o
- adjacent communities, the question of the North American Fisheries is one of much
. 'importance. Following out the intimation given by me when the extensory arrange-
ment above described was negotiated, T recommend that the Congress provide for the
‘appointment of a Commission, in which the Governments of the United States and
Great Britain shall be respectively represented, charged with the consideration and
settlement upon a just, equitable, and honourable basis of the entire question of the
fishing rights of the two Governments and their respective citizens on the coasts of
. the United States and British North America. The fishing interest being intimately
- related to other general questions dependent upon contiguity and intercourse, con-
~ sideration thereof in all their equities might also properly come within the purview
of such a Commission, and the fullest latitude of expression of both sides should be
permitted.” *

No. 24.
Mr. Bramston to Sir J. Pauncefote.—(Received December 12.)

Sir, ' Daowning Street, December 11, 1885.
WITH reference to previous correspondence respecting the contemplated negotia-
" tions with the Government of the United States arvising out of the termination of the
Fishery Articles of the Treaty of Washington, I am directed by Colonel Stanley to
transmit to you, for the information of the Marquis of Salisbury, a copy of a despatch
from the Governor-General of Canada, inclosing a Report of the Privy Council,
proposing that the Government of Newfoundland should send a Delegation to
Ottawa at an early day for the purpose of conferring with the Government of the

Dominion on the subject in guestion.
' I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 24.
The Marquis of Lansdowne to Colonel Stanley.

Sir, Government. House, Ottawa, November 23, 1885.

WITH reference to previous correspondence relating to the anticipated negotiations
-on the termination of the temporary arrangement with the United States as to the
fisheries, 1 have the honour to forward herewith, for your information, a copy of an
approved Report of a Committee of the Privy Council, expressing the desire of my
Ministers that the Government of Newfoundland should send a Delegation to Ottawa
at an early day for the purpose of conferring with the Government of the Dominion
on the subject in question. ,

I have sent a copy of this Minute of Council to the Officer adininistering the
Government of Newfoundiand.

I have, &c.

(Signed) LANSDOWNE.

Inclosure 2 in No. 24.
Report.
THE Committee of the Privy Council kave had under consideration a despatch,

dated the 2Ist September, 1883, from the Administrator of the Governme
s ) £ nt of
Newfoundland, on the subject of that Colony sending a Delegate to confer with the
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Government of the Dominion respecting a new Fisheries arrangement between the
United States, Canada, and Newfoundland, and setting forth that in view of the
number of the Executive Council of Newfoundland being reduced to four members,
and the early approach 6f a general election, that Government did not feel itself in a
position to send a Delegate to Canada, or to offer any definite expression of the views
of the Colony on the important subject in question, and requesting that any further
proceedings on the part of the Dominion Government be deferred until the result of
the approachiug election be determined, and intimating its desire to be favoured with
the views of the Dominion Government. )

The Minister of Marine and Fisheries, to whom the despatch was referred,
recommends that, in view of the important question to be considered and the wide
range any discussion with reference thereto may take, the Government of Newfound-
land be informed that the Dominion Government is of the opinion that the views of
the respective Governments can be much more satisfactorily exchanged by the
Government of Newfoundland sending a Delegation to Ottawa for that purpose than
by correspondence, and to express thie hope that it may be convenient for that
Government to send such Delegation at an early day to confer with your Excellency’s
Government on the subject to which the despatch under consideration refers. .

The Committee concur in the recommendation of the Minister of Marine and
Fisheries, and they advise that your Excellency be moved to transmit a copy of this
Minute, if approved, to the Administrator of the Government of Newfoundland.

All which is respectfully submitted for your Excellency’s approval.

(Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

No. 25.
Sir J. Pauncefote to Mr. Bramston.

Sir, Foreign Office, December 14, 1885.

I AM directed by the Marquis of Salisbury to transmit to you a copy of a telegram
from Her Majesty’s Minister at Washington, giving the exact text of that portion of
the President’s Message which relates to the appointment of a Commission to settle
the Fisheries question ;* and I am to request that you will move Colonel Stanley to
inform his Lordship whether he is of opinion that any, and if so what, communication
should be made to Sir L. West in relation thereto.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 26.
Mr. Meade to Sir J. Pauncefote.—(Received January 1, 1886.)

Sir, Downing Street, December 31, 1885.

I AM directed by Colonel Stanley to acknowledge the receipt of your letter of
the 14th instant, inclosing copy of a telegram from Her Majesty’s Minister at
‘Washington, giving the text of that portion of the Message of the President of the
United States which relates to the appointment of a Commission to seiile the
Fisheries question.

Colonel Stanley is of opinion that Sir Lionel West should be instructed to express
to Mr. Bayard the satisfaction with which Her Majesty’s Government have read that
portion of the President’s Message which referred to the fisheries, and their readiness
to join in the appointment of the proposed Commission.

Sir L. West might also suggest to Mr. Bayard at the same time the expediency of
pressing matters to a conclusion as soon as possible, inasmuch as the fishing. season
will commence early in the spring.

I am, &e.
(Signed) R. H. MEADE,

(84] L % No. 23. B
| | 15%669 | '
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No. 27. ‘
The Marquis of Salisbury to Sir L. West,

Sif, ‘ )  Foreign Office, January 5, 1886.

I HAVE to request that you will express to the Government of the United States
the satisfaction with which Her Majesty’s Government have observed the reference
which 1s made in the President’s Message to the Fisheries question, and to the appoint-
ment of a Mixed Commission to deal with it.

It would be desirable for you to suggest that this matter should now be pressed
to & conclusion as soon as possible, as the next fishing season commences early in the

spiing. . . ,
I have instructed you to this effect by telegraph to-day.

[ am, &e.
(Signed) SALISBURY.

No. 28.

Sir L. West to the Marquis of Salisbury.¥—(Received January 29.)

(Extract.) ‘ Washington, January 16, 1886.

{ HAVE the honour to inform your Lordship that I have duly expressed to the
Secretary of State the satisfaction of Her Majesty’s Government at the paragraph in
the President’s Message in which allusion is made to the Fisheries question, and the
appointment of a Commission, as conveyed in your Lordship’s telegram of the
bth instant, and that to-day I had an opportunity of pressing upon him the necessity,
in ;iew of the approaching fishing season, of urging the decision of Congress in the
matter. .

No. 29.

Sir L. West to the Marquis of Salisbury.t—(Received February 1.)

My Lord, Washington, January 16, 1886.

- I HAVE the honour to inclose to your Lordship herewith copies of a Joint
Resolution introduced into the House of Representatives for a renewal of commercial
relations with the British possessions in North America, which has been referred to

the Cominittee on Foreign Affairs.
1 have, &e.
(Signed) 1. S. SACKVILLE WEST.

Inclosure in No. 29.

49th Congress, 1st Session.—~H. Res. 40,

Ix T HOUSE OF REPRESENTATIVES.

Janvary 5, 1886.—Read twice, referred to the Committee on Foreign Affairs, and
ordered to be printed.

MR. MAYBURY introduced the following Joint Resolution :—

Joint Resolution for Renewal of Commercial Relations with the British Possessions in
North America.

Pt

Whereas the Reciprocity Treaty with Great Britain, regulating commerce and
navigation between the United States and the British Colonies of North America, was
terminated on the 17th March, a.p. 1866, in virtue of previous notice given by the
United States ; and

* Copy to Colonial Office, February 1.
1 Copy to Colonial Office, February 3,
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‘Whereaa the provisions of said Treaty providing for mutusl rights in certain sea
fisheries, and for the free navigation of the Great Lakes, the River Saint Lawrence,
and the canals connected therewith, were restored in 1871 by the Treaty of
Washington, so called ; and ‘

‘Whereas the circumstances under which the motice of the abrogation of said
Treaty of Reciprocity was made have been changed and modified by time, and
unfettered trade and commerce between the British possessions in North America and
the United States would now be reciprocally beneficial, advantageous, and satisfactory :
therefore,

Resolved bp the Senate and House of Representatives of the United States of
America in Congress assembled, that this Congress would look with favour and
approval upon any action taken by the executive department of the Government
tending to a renewal of commercial relations with the British possessions in Narth
America by compact or Treaty, having in view the reciprocal interests of heth
nations.

No. 30.
Sir L, West to the Marquis of Salishury *~—(Received February 1.)

(Extract.) Washington, January 20, 1886,

I HAVE the honour to inclose to your Lordship herewith the official Report of
a debate in the Senate on the Fisheries question which took place on a Resolution to
the effect that the Senate ought not to sanction the appointment of a Commission
as recommended by the President.t

Their chief arguments were—

- 1. That the Secretary of State had no right to enter into the temporary agree-
ment without the consent of the Senate. ' '

2. That the fish bhad, for some unexplained reason, left Canadian watdrs, and
now resorted to American waters, and that, therefore, American fishermen did
not require the renewal of fishing privileges which had cost the country
5,500,000 dollars. This last argument was ably combated by Senator Morgan,
who said :~— "

“We have found out, according to the statement of the Senator from Massa-
chussets (Senator Hoar), that the fish themselves, by some new instinet, had
commenced floating to our Massachussets shores, and, therefore, we found that it was
convenient and proper for us to change the fundamental law between the United
States and Great Britain on the subject of the fisheries.” ¢ If that,” he continued,
“is not bringing the Government of the United States down upon its knees in an
attitude of humiliation before the other nations of the world, I do not understand the
subject. . . . . It turns out that the whole trouble is that the maclkerel have changed
the course of their run, and that we are now making a bad bargain out of what was
formerly a good one.”

The Resolution has, without further debate, been referred to the Committee on
Foreign Relations. On the other hand, the House Committee on Foreign Affairs
have informally discussed the TFisheries question. The general sentiment is said to
have been that the whole subject of the relations of the United States with Canada
should receive the careful consideration of Congress.

No. 31.
, M. Bramston to Sir J. Pauncefote.—(Received February 19.)

Sir, Downing Street, February 18, 1886.

I AM directed by Earl Granville to acknowledge the receipt of your letters of
the 8rd and 4th instant relative to the North American Fisheries question, and to
state that copies have been communicated to the High Commissioner for Canada.
A copy of your letter of the 4th instant, with its first inclosure, has also heen
transmitted to the Governor-General in a despatch for the information of his

Ministers. »
* Copy to Colonial Qffice, February 4. "+ Not pﬁntegj
4
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Lord Granville has read with care the report of the debate in the Senate, and
Sir Lionel West’s despatch, and he desires to offer the following observations for the
Earl of Rosebery’s consideration. - S i

The statement that the United States’ fishermen no longer need permission to
fish in Canadian waters in consequence of the altered habits of the mackerel, which
now prefer the New England coast, is confidently made; but it may be doubted
whether it can be expected to afford much prospect of peace in Canadian waters
during the approaching fishing season. '

It is to be noted that the objections expressed in the Senate to the proposed
Commission appear to be based, principally if not entirely, on fishery considerations.
The Resolution, however, introduced into both Houses, on behalf of the United
States’ Government, was studiously framed so as to propose, not new fishery
arrangements, but general arrangements for commercial reciprocity ; and the con-
cluding words of Sir L. West’s despatch of the 20th ultimo seem to indicate a
belief that Congress may not be unwilling, after the Fishery question has been put
aside, to consider the relations between Canada and the United States on broad and
general grounds.

The question is now becoming urgent; for if, as must be anticipated notwith-
standing the statements and opinions of some Senators, even a moderate number of
United States’ vessels fit out for, and proceed to, the Canadian fishing-grounds in
April next, it will be necessary that Her Majesty’s Government should be fully
prepared to deal with the difficultics that will he created.

It is understood that the Canadian Government is inclined to a firm and vigorous
exclusion of United States’ fishermen from Canadian waters, on the ground that they
have no right to be there, and that the maritime provinces of the Dominion will
strongly insist on their exclusion, their fishermen possibly even taking the law inte
their own hands, unless Canadian fish is, as hitherto, admitted duty free into United
States’ ports. ‘It will probably also be urged that if the fishery is surrendered to the
United States without any equivalent, an important element of barter in a general
Commercial Treaty will have been sacrificed.

Under all the circumstances, Lord Granville would suggest that it might be
desirable that his Lordship and Lord Rosebery should invite Sir C. Tupper (and
perhaps, also, Sir A. Galt, who, as having been Her Majesty’s Commissioner in 1874,
has a great knowledge of these questions), to a Conference at an early date to discuss
the whole question,

I am, &e.
(Signed) JOHN BRAMSTON.

No. 32.
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, February 23, 1886.

IN reply to your letter of the 18th instant, I am directed by the Earl of Rosebery
to state that his Lordship concurs in Earl Granville’s suggestion that a meeting should
be held at the Colonial Office, at an early date, for the purpose of consulting Sir A. Galt
and Sir C. Tupper as to the proper course to be pursued in connection with the North
American Fisheries question.

T am to request that the necessary arrangements may be made accordingly. -

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 33.
The Earl of Rosebery to Sir L. West.

Sir, ' Foreign Office, March 18, 1886.
FROM the Reports which have been received in this country Her Majesty’s
Government conclude that the Government of the United States will not propose
the appointment of an International Commission to settle the North American
Fisherles question, as contemplated in the temporary arrangement concluded last
summer.
‘Whilst Her Majesty’s Government regret that they will thus be deprived of a
favourable opportunity for the settlement of this long-standing question on equitable
terms, they desire by every means in their power to avoid any friction which might
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be caused by the cessation of the privileges lately enjoyed by United States’
fishermen. ' | : : ' ’

I bave therefore to request that you will sound Mr. Bayard as to whether the
United .States’ Government propose to issue a notice warning United States’
fishermen that they are now precluded from fishing in British North American
territorial waters, as Her Majesty’s Government are now considering the propriety of
issuing a similar notice with regard to British fishermen in United States’ waters,

I have instructed you in this sense by telegraph to-day.

I am, &c.
(Signed) ROSEBERY.

No. 34,

Sir B. Herbert to Sir J. Pauncefote.~~(Received April 2.)
Sir, ’ Downing Street, March 31, 1886.
I AM directed by the Secretary of State for the Colonies to transmit to you,
for the information of the Earl of Rosebery, with reference to the North American
Fisheries question, an extract from the Speech with which the Governor-General of
Canada opened, on the 25th ultimo, the fourth Session of the fifth Parliament of the
Dominion.

I am, &ec.
(Signed) ROBERT G. W. HERBERT.

Inclosure in No. 84.

Extract from the opening Speech of the Marquis of Lansdowne to the Legislature of Canada,
on the 25th February, 1886.

SHOULD the negotiations between Her Majesty’s Government and that of the
United States for the appointment of a Joint Commission to adjust what is known
as the ¢ Fishery question,” and to consider the best means of developing our
international commerce, fail to secure any satisfactory result, you will be asked to
make provision for the protection of our inshore fisheries by the extension of our
present system of marine police.

No. 35.
Sir L. West to the Earl of Roscbery.*—(Received April 5.)

My Lord, Washington, March 24, 1886.
WITH reference to my telegram of this day’s date, I have the honour to inclose
to your Lordship herewith copy of a mnote which, at the request of the Secretary of
State, I addressed to him on the subject of your Lovdship’s telegram of the 18th
instant, as well as copy of his reply thereto, informing me that it is not intended to
issue any further notice to the effect that American fishermen arc now precluded from
fishing in British North American territorial waters.
I have, &ec.
(Signed) L. 8. SACKVILLE WEST. }

Inclosure lin No. 35.
Sir L. West to Mr. Bayard.

Sir, Washington, Mareh 19, 1886.

I HAVE the honour to inform you that the Earl of Rosebery has requested me
to ascertain whether it is intended to give notice to the United States’ fishermen that
they are now precluded from fishing in British North American territorial waters, as

® Copy to Colonial Office, April 9.
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Her Majesty’s Government are considering the expediency of issuing a resiprocal

notice with regard to British fishermen in Amtja[rican gaters.
am, &e.
(Signed) L. 8. BACKVILLE WEST.

Inclosure 2 in No. 83b.

Mr. Bayard to Sir L. West.

Sir, Washington, March 28, }886.

I HAVE the honowr to acknowledge the receipt of your note of the 19th instant,
wlherchby vou inform me that you have been requested by the Earl of Rosebery to
ascertain “ whether it is intended to give notice to the United States’ fishermen that
they are now precluded from fishing in British North American territorial waters,” and
to inform you, in reply, that as full and formal public notification in the premises has
already been given by the President’s Proclamation of the 81st January, 1885, it is not
deemed necessary now to repeat it. '

The temporary arrangement made between us on the 22nd June, 1885, whereby
cerfain fishing operations on the respective coasts were not to be interfered with during
the fishing season of 1885, nofwithstanding the abrogation of the Fishery Articles of
the Treaty of Washington, came to an end under its own expressed limitations on the
31st December last, and the Fisheries question is now understood to rest on existing
Treaties, precisely as though no Fishery Articles had been incorporated in the Treaty
of Washington.

Tn view of the enduring nature and important extent of the rights secured to
American fishermen in British North Ameriean territorial waters, under the pro-
visions of the freaty of 1818, to take fish within the 3-mile limit on certain defined
parts of the British North American coasts, and fo dry and cure fish there under
certain eouditions, this Government has not found it necessary to give to United States’
fishermen any notification that “they are now precluded from fishing in British
North American territorial waters.”

I have, &o.

(Signed) . F. BAYARD.

No. 88.
Mr. Bramston fo Sir J. Pauncefote.~(Received April 21.)

Sir, Downing Street, April 21, 18%6.
WITH refercuce to previous correspondence respecting the termination of the
Fishery Articles of the Treaty of Washington, I am directed by the Secretary of State
for the Colonies to transmit to you, to be laid before the Secretary of State for
Foreigu Affairs, a copy of a despateh from the Governor-General of Canada, inclosing
copies of instructions to tishery officers and of a Warning 'notice, which have been
issued by the Dowinion Government. )
I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 36.
The Marquis of Lansdowne to Earl Graaville.

My Lord, Gorernment House, Ottawa, March 25, 1886.

I HAVE the honour to forward, for your Lordships information, a copy of the
Instructions which have been issued by my Minister of Marine and Fisheries for
the guidance of fishery officers and ex-officio wmagistrates in command of the vessels
which will be employed for the protection of the inshore fisheries of the Dominion.

These instructions are substantially the same as those which were issued under
similar circumstances in 1870,

_ Your Lordship will observe that while the officers in command of the Ssheries
police vessels are required to take the necessary steps for strictly upholding the Treaty
rights of the Dominion, they are specially enjoined to carry out their instructions in
a conciliatory spirit, and with forbearance and discrimination.
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I also inclose copy of *a Warning ** notice which was published in refeténce to the
same subject by the Department of Fisheries. * \ ,
' I have, &ec.

(Signed) LANSDOWNE.

s . VR

Inclosure 2 in No. 36

Special Instructions Yo Fishery Officers, ex-officio Magistrates in command of Government

Steamers and Vessels, engaged as Fisheries Police Vessels, in protecting the Inshare
Fisheries of Canada.

Sir, Ottawa, March 16, 1886,

IN the performance of the special and important service to which you bave been
appointed you will be guided by the following instructions.

For convenience of reference, these have been divided under the different headings
of Powers, Jurisdiction, Duties, and General Directions.

The powers with which you are juvested are derived from, and to be exercised in
accordance with, the following Statutes among others :—The Fisheries Act’ (31 Vic.,
cap. 60, of Canada); “An Act respecting Fishing by Foreign Vessels” (81 Vie., .
cap. 61, of Canada), and the subsequent Statute entitled: ©“An Act to amend the Aet
respecting Fishing by Foreign Vessels,” made and passed the 12th May, 1870 (33 Vie.,
cap. 15, of Canada); also an * Act to further amend the said Aet” (3¢ Vie., cap. 23,
of Canada).

* Chapter 94 of the Revised Statutes (third scries) of Nova Scotia® (of the Coast
and Deep Bea Fisheries), amended by the Act entitled “ An Act to amend cap. 94 of
the Revised Btatutes of Nova Scotia ™ (29 Vie., cap. 85).

An Act passed by the Legislafure of the Province of New Brunswick entitled
“An Act relating to the Coast Fisherics and for the prevention of Iilicit Trade”
(18 Vic., cap. 69).

Also an Act passed by the Legislature of Prince Edward Island (6 Vic., cap. 14),
entitled “An Act relating fo the Fisheries and for the prevention of Tllicit Trade in
Prince Edward Island, and the Coasts and Harbours thereof.”

Also from such Regulations as have been passed, or may be passed, by the
Governor-General in Council, or from instruetions from the Department of Fisheries,
under * The Fisheries Act” hereinbefore cited.

As Fishiery Officer you have full authority to compel the observance of the
requirements of the Fisheries Aets and Regulations by foreign fishing-vessels and
fishermen in those parts-of the coasts of Canada to which, by the Convention of 1818,
they are admitted to privileges of taking or drying and curing fish concurrent with
those enjoyed by British fishing-vessels and fishermen.

You will receive instructions from the Customs Department authorizing you to
act as an officer of the Customs, and in that capacity youn are to see that the Reventie
Laws and Regulations are duly observed.

Your junisdiction with respect to any action you may take against foreign fishing.
vesgels, and citizens engaged in fishing, is to be cxercised only within the limits of
“8 marine miles ” of any of “the coasts, bays, creeks, or harbours ” of Canada.

With regard to the Magdalen Islands, although the liberty to land and to dry
and cure fish there is not expressly given by the terms of the Convention to United
States’ fishermen, it is not at present intended to exclude them frowmn these islands.

It will be your duty to protect the inshore fisheries of Canada in accordance with
the conditions laid down by the Convention of the 20th October, 1818, the 1st Article
of which provides :

“ Whereas differences have arisen respecting the liberty claimed by the United
States for the inhabitants .thereof fo take, dry, and cure fish on certain coasts, bays,
barhours, and ¢reeks of His Britannic Majesty’s dominions in America, it is agreed
vetween the High Contracting Parties, that the inhabitants of the said United States
shall have, for ever, in common with the subjects of His Britannic Majesty; the
liberty to take fish of every kind on that part of the southern coast of Newfoundland
which extends from Cape Ray to the Rameau Islands, on the western and northern
coast of Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores
of the Magdalen Islands, and also on the coasts, bays, harbours, and creeks from

* For Warning as eventually amended, see p. 87,
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Mount Joly, on the southern coast of Labrador,to and through the Straits of Belle Isle,
and thence northwardly indefinitely along the coast, without prejudice, however, to
any of the exclusive rights of the Hudson’s Bay Company; and that the American
fishermen shall also have liberty, for ever, to dry and cure fish in any of the unsettled
bays, harbours, and creeks of the southern part of the coast of Newfoundland, here-
above described, and of the coast of Labrador; but so soon as the same, or any portion
thereof, shall be settled, it shall not be lawful for the said fishermen to dry or cure fish
at such portion so settled without previous agreement for such purpose with the
inhabitants, proprietors, or possessors of the ground.”

““ And the United States hereby renounce for ever any liberty heretofore enjoyed
or claimed by the inhabitants thereof to take, dry, or cure fish on or within 3 marine
miles of any of the coasts, bays, creeks, or harbours of His Britannic Majesty’s
dominions in America, not included within the above-mentioned limits; provided,
however, that the American fishermen shall be admitted to enter such bays or
harbours, for the purpose of shelter and repairing of damages therein, of purchasing
wood and of obtaining water, and for no other purpose whatever. But they shall be
under such restrictions as may be necessary to prevent their taking, drying, or curing
ﬁshhtherein, or in any other manuer whatever abusing the privileges hereby reserved
to them.” : :

By this you will observe United States' fishermen arve secured the liberty of
taking fish onthe southern coasts of Labrador, and around the Magdalen Islands, and
of drying and curing fish along certain of the southern shores of Labrador, where this
coast is unsettled, or if settled, after previous agreement with the settlers or owners of
the ground. ' A

In ail other parts the exclusion of foreign vessels and boats is absolute, so far as -
fishing is concerned, and is to be enforced within the limits laid down by the Conven-
tion of 1818, they being allowed to enter bays and harbours for four purposes only,
Viz., for shelter, the repairing of damages, the purchasing of wood, and to obtain water.

You are to compel, if necessary, the maintenance of peace and good order by
foreign fishermen pursuing their calling and enjoying concurrent privileges of fishing
or curing fish with British fishermen in those parts to which they are admitted by the
Treaty of 1818.

_.You are to see that they obey the laws of the country, that they do not molest
British fishermen in the pursuit of their calling, and that they observe the Regulations
of the Fishery Laws in every respect.

You are to prevent foreign fishing-vessels and boats which enter bays and harbours
for the four legal purposes above mentioned from taking advantage thereof to take,
dry, or cure fish therein, to purchase bait, ice, or supplies, or to tranship cargoes, or
from transacting any business in connection with their fishing operations.

It is not desired that you should put a narrow construction on the term
« unsettleq.” Places containing a few isolated houses might not, in some instances,
be susceptible of being considered as * settled ” within the meaning and purpose of
the Convention. Something would, however, depend upon the facts of the situation
and circumstances of the seftlement. Private and proprietary rights form an element
in the consideralion of this point. The generally conciliatory spirit in which it is
desirable that you should carry out these instructions, and the wish of Her Majesty’s
Government that the rights of exclusion should not be strained, must influence you in
making as fair and liberal an application of the term as shall consist with the just
claims of all parties,

SI_xould interference with the pursuits of British fishermen or the property of
Canadians appear to be inseparable from the exercise of such indulgence, you will
mthhok@ it and insist upon entire exclusion.

. United States’ fishermen should be made aware that, in addition to being obliged,
in common with thoss subjects of Her Majesty with whom they exercise concurrent
privileges of fishing in colonial waters, to obey the laws of the country, and particularly
- such Acts and Regulgtions as exist to insure the peaceable and profitable enjoyment
of the fisheries by all persons entitled thereto, they are peculiarly bound to preserve
peace and order in the quasi-settled places to which, by the liberal disposition of
Canadian authorities, they may be admitted. ‘
‘Wheresoever foreigners may fish in Canadian waters, you will compel them to
bserve the Fishery Laws. Particular attention should be directed to the injury which
.esults from cleaning fish on board of their vessels while afloat, and the throwing over-
board of oﬂ’a,ls, thus fouling the fishing, feeding, and breeding grounds. ¢ The
Fisheries Act (section 14) provides a heavy penalty for this offence.
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Take occasion to inquire into and report upon any modes of fishing, or any
practices adopted by foreign fishermen, which appear to be injurious to the fisheries. .

You will accost every foreign fishing-vessel within the limits described, and if
that vessel should be either fishing, preparing to fish, or should obviously have been
fishing within the prohibited limits, you will, by virtue of the authority conferred upon
you by your Commission, and under the provisions of the Acts above recited, seize at
once (resort to force in doing so being only justifiable after every other effort has
failed), any vessel detected in-violating the law, and send her or take her into port for
condemnation.

Copies of the Acts of Parliament subjecting to seizure and forfeiture any foreign
ship, vessel, or boat which should be either fishing, preparing to fish, or should
obviously have been fishing within the prohibited limits, and providing for carrying
out the seizure and forfeiture, are furnished herewith for your information and
distribution.

Should you have occasion to compel any foreign fishing-vessels or fishermen to
conform to the requirements of the * Fisheries Act and Regulations,” as regards the
modes and incidents of fishing, at those places to which they are admitted under the
Convention of 1818, particularly in relation to ballast, fish-offals, setting of nets,
hauling of seines, and use of “trawls” or “bultows,” more especially at and around
the Magdalen Islands, your power and authority under such cases will be similar to
that of any other fishery officer appointed to enforce the Fishery Laws in Canadian
waters (vide Fisheries Act).

If a foreign ship, vessel, or boat be found violating the Convention or resisting
consequent seizure, and momentarily effects her escape from the vicinity of her capture
or elsewhere, she remains always liable to seizure and detention if met by yourself in
Canadian waters, and in British waters everywhere, if brought to account by Her
Majesty’s cruizers. But great care must be taken to make certain of the identity of
any offending vessel to be so dealt with.

All vessels seized must be placed, as soon as possible, in the custody of the nearest
Customs Collector, and information, with a statement of the facts, and the depositions
of your sailing-master, clerk, lieutenant, or mate, and of two at least of the most
reliable of your crew, be dispatched with all possible diligence to the Government.
Be careful to describe the exact locality where the violation of the law took place and
the ship, vessel, or boat was seized. Also corroborate the bearings taken by soundings,
and by buoying the place (if possible) with a view to actual measurement, and make
such incidental reference to conspicuous points and land-marks as shall place beyond
doubt the illegal position of the seized ship, vessel, or boat.

Omit no precaution to establish on the spot that the trespass was or is being
committed within three miles of land.

As it is possible that foreign fishing craft may be driven into Canadian waters by
violent or contrary winds, by strong tides, through misadventure, or some other cause
independent of the will of the master and crew, you will consider these circumstances,
and satisfy yourself with regard thereto before taking the extreme step of seizing or
detaining any vessel.

On capture, it will be desirable to take part of the foreign crew aboard the vessel
under your command, and place some of your own crew, as a measure of precaution,
on board the seized vessel ; first lowering the foreign flag borne at the time of capture.
If your ordinary complement of men does not admit of this being done, or, if because
of several seizures, the number of your hands might be too much reduced, you will in
such emergency endeavour to engage a few trustworthy men. The portion of foreign
crew taken on board the Government vessel you will land at the nearest place where
a Consul of the Tnited States is situated, or where the readiest conveyance to any
American Consulate in Canada may be reached, and leave them there. ,

~ 'When any of Her Majesty’s vessels ahout the fishing stations or in port are met
with, you should, if circumstances permit, go on board and confer with the Naval
Commander, and receive any suggestions he may feel disposed to give which do nof
conflict with these instructions, and afford him any information you may possess about
the movements of foreign craft; also inform him what vessels you have accosted and
where. ‘

Donot fail to makea full entry of all circumstances connected with foreign fishing-
vessels, noting their names, tonnage, ownership, crew, port, place of fishing, cargo,
voyage, and destination, and (if ascertainable) their catch. Report your proceedings
as often as possible, and keep the Department fully advised on every opportunity,
where instjuctions would most probably reach you at stated intervals. .

84
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Directions as to the stations and limits on:which you are to cruise, and any
" further instructions that may be deemed necessary, will from time to time be conveyed
u.
‘ w yo()onsidt-':rable inconvenience is caused by Canadian fishing-vessels neglecting to
show their colours. You will draw the attention of masters to this fact, and request
them to hoist their colours without requiring to be hailed and boarded.
Tt cannot be too strongly urged upon you, nor can you too earnestly impress upon
the officers and crew under you command, that the service in which you and they are
‘engaged should be performed with forbearance and discrimination. ]
The Government relies on your prudence, discretion, and firmness in the

performance of the special duties intrusted to you. :
, ‘ I am, &e.

(Signed)
Minister of Marine and Fisheries.

No. 317.

Sir L. West to the Earl of Rosebery.—(Receiwed April 24.)

My Lord, Washington, April 11, 1886.

I HAVE the honour to inclose to your Lordship herewith copy of a despatch
- which I addressed to the Marquis of Lansdowne, cailing attention to the reported
argument of the United States’ Consul-Gcueral at Halifax in relation to the pro-
isions of the Treaty of 1818, as well as copy of his Excellency’s reply thereto,

together with copy of the Report of a Committee cf the Privy Council of Canada
setting forth their views on this point. I have. &
ave, &c.

(Signed) L. 8. SACKVILLE WEST.

Inclosure 1 in No. 37.
Sir L. West to the Marquis of Lansdowne,

My Lord, Washington, March 29, 1886.

I HAVE the honour to inform your Excellency that the American Consul-
General at Halifax is reported to have argued that therc is nothing in the Treaty of
1818 to prevent Americans, having caught fish in deep water and cured them, from
landing them in marketable condition at any Canadian port und transhipping them in
bond to the United States either by rail or vessel, and that, moreover, a refusal to
permit the transportztion would be a violation of the general bonding arrangement
between the two countries.

I have, &e.

(Signed) L. 8. SACKVILLE WEST.

Inclosure 2 in No. 37.
The Marquis of Lansdowne to Sir L. West.

Sir, " Government House, Ottawa, April 7, 1886.
- I CAUSED to be referred to my Government your despatch of the 29th March,
in which you informed me that the United States’ Consul-General at Halifax was
reported to have argued that there was nothing in the Convention of 1818 to prevent
American fishermen from landing at any Canadian port, cured and in a marketable
condition, fish which had been caught by them outside the territorial waters of this
country, and franshipping the same in bond to the United States by rail or otherwise,
and that any refusal to permit such transportation would be a violation of the general
bonding arrangement existing between the two countries.

2. I have now the honour to forward herewith, for your confidential information,
copies of an approved Report of a Committee of the Privy Council, setting forth the
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~views of my Government upon the point raised by the Consul-General, and of a
despatch which I have sent to Earl Granville upon the same subject. -
I have, &ec.
(Signed) LANSDOWNE.

Inclosure 3 in No. 87.

. Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Excellency the Governor-General in Council on the 6th April, 1836.

) THE Committee of the Privy Council have had. under consideration a despatch,
dated the 29th March, 1886, from Her Majesty’s Minister at Washington, informing
your Excellency that the United States’ Consul-General at Halifax was reported to
have argued that there is nothing in the Convention of 1818 to prevent Americans,
having caught fish in deep water and cured them from landing them in a marketable
condition at any Canadian port and transhipping them in bond to the United States
either by rail or vessel, and that any refusal to permit such transhipment would be a
violation of the general bonding arrangement between the two countries.

The Sub-Committee to whom the despatch in question was referred report that if
the contention of the United States’ Consul at Halifax is made in relation to American
fishing-vessels, it is inconsistent with the Convention of 1818.

Tnat they are of opinion, from the language of that Convention—* Provided,
however, that the American fishermen shall be permitted to enter such bays or
harbours for the purposes of shelter and of repairing damages therein, of purchasing
wood, and of obtaining water, and for no other purpose whatever ’—that, under the
terms of the Convention, United States’ fishermen may properly be precluded from
entering any harbour of the Dominion for the purpose of transhipping cargoes, and
that it is not material to the question that such fishermen may have been engaged in
fishing outside of the “3-mile limit’’ exclusively, or that the fish which they may
desire to have transhipped have been taken outside of such limit.

- That to deny the right of transhipment would not be a violation of the general
bonding arrangement between the two countries.

That no bonding arrangement has been made which, to any extent, limits the
operation of the Convention of 1818, and, inasmuch as the right to have access to the
ports of what is now the Dominion of Canada for al! other purposes than those named,
is explicitly renounced by the Convention, it cannot with propriety be contended that
the enforcement of the stipulation above cited is contrary to the general provisions
upon which intercourse is conducted between the two countries. ' -

Such exclusion could not, of course, be enforced against United States’ vessels not
engaged in fishing. ' ‘

The Sub-Committee in stating this opinion are not unmindful of the fact, that the
responsibility of determining what is the true interpretation of a Treaty or Convention
made by Her Majesty must remain with Her Msjcsiy’s Government, but in view
of the necessity of protecting to the fullest extent the inshore fisheries of the
Dominion: according to the strict terms of the Convention of 1818, and in view of the
failure of the United States’ Government to accede to any arrangements for the
mutual use of the inshore fisheries, the Sub-Committee recommend that the claim
whicb is reported to have been set up by the United States’ Consul-General at Halifax
be resisted.

The Committee concur in the foregoing Report and recommendation, and they
respectfully submit the same for yonr Excellency’s approval. .

(Bigned) JOHN J. McGEE,
Clerk, Privy Council for Canada.

No. 38.

Sir L. West to the Earl of Rosebery—(Received April 26.)

My Lord, Washington, April 14, 1886.
I HAVE the honour to inclose to your Lordship herewith the report of the
debate in the Senate* on the Resolution against the appointment of a Commission

* Inclosures not printed.
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for the settlement of the TFisheries: question as recommended by the President in his
Message to Congress. The Resolution was a,d]?;[;lted b{%g vote of 35 to 10.
ave, &c.
(Signed) L. S. SACKVILLE WEST.

No. 89.
Mr. Bramston to Sir P. Currie.—(Received April 30.)

Sir, Downing Street, April 30, 1886.

: WITH reference to previous correspondence respecting the North American
Fisheries question, I am directed by Earl Granville to transmit to you, to be laid
before the Earl of Rosebery, a copy of a further despatch, with its inclosures, from
the Governor-General of Canada on the subject.

I am, &e.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 39.
The Marquis of Lansdowne to Earl Granville.

My Lord, Government House, Ottawa, April 6, 1886.

I HAVE the honour to inclose herewith a copy of an approved Report of a
Committee of the Privy Council upon a despatch which I received on the 2nd instant
from Her Majesty’s Minister at Washington (and of which a copy is herewith inclosed),
informing me that the United States’ Consul-General at Halifax was reported to have
argued that, under the Convention of 1818, it was open to American fishermen fo land
—cured and in a marketable condition—fish which had been caught outside the 3-mile
limit at any Canadian port, and to tranship the same in bond to the United States by
rail or vessel, and that any refusal to permit such trunshipment would be a violation
of the general bonding arrangement between the two countries. It does not appear
from Sir Lionel West’s despatch that this statement was made officially, or that it has
been supporied by the Government of the United States. As, however, the matter is
one to which further reference may be made, it is desirable that the views of my
Government in regard to it should be placed on record.

2. The Report of the Privy Council contains an explanation of the reasons for
which it is believed that, under the terms of the Convention, American fishermen
-are absolutely excluded from admission to Canadian bays or harbours, except for the
purposes of shelter and repairing damages therein, or of purchasing wood and obtaining
water. The arrangements in force between the two countries for the transhipment of
goods in bond—arrangements which depend in the main upon the Customs Laws of
the two countries—cannot, therefore, be regarded as in any sense restricting the
operation of the Convention. It should, moreover, be remembered that these bonding
arrangements are the same as those which obtained between the two countries after
the expiration of the Reeciprocity Treaty of 1854, and I am not aware that between
that date and the date of the Treaty of 1871 any claims such as those now made by
the Consul-General at Halifax were preferred on the part of the United States’
Government.

3. Your Lordship will, however, clearly understand that, although it is thought
necessary to enforce strictly against American fishing-vessels a restriction which was
framed with the express purpose of affording protection to the fisheries of the British
Colonies, that restriction would not he applicable to vessels not themselves engaged in
fishing, but visiting Canadian ports in the ordinary course of trade.

I have, &e.
(Signed) LANSDOWNE.

Inclosure 2 in No. 39.
Sir L. West to the Marquis of Lansdowne, March 29, 1886.
[See Inclosure 1 in No. 87.]
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Inclosure 3 in No. 39.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Ezcellency the Governor-General in Council on the 6th April, 1886. ‘

[See Inclosure 3 in No. 87.] -

. No. 40.
Sir L. West to the Earl of Rosebery.—~(Received May 24.)

My Tord, Washington, May 11, 1886.

- I'HAVE the honour to inclose to your Lordship herewith copy of a note which I
have received from the Secretary of State, commenting on the action of the Dominion
Government in seizing certain American fishing-vessels under the restrictive provisions
of the Treaty of 1818, and inviting a frank expression of the views of Her Majesty’s
Government upon the subject, believing that, should any difference of opinion or
disagreement as to facts exist, they will be found to be so minimized that an accord can,
be established for the full protection of the inshore fishing of the British provinces;

~without obstructing the open sea-fishing operations of the citizens of the United States,
or disturbing the Trade Regulations now subsisting between the countries.
I have communicated copy of this note to the Marquis of Lansdowne.
1 have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 40.
Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, May 10, 1886.

ON the 6th instant I received from the Consul-General of the United States at
Halifax a statement of the seizure of an American schooner, the * Joseph Story,” of
Gloucester, Mass., by the authorities at Baddeck, Cape Breton, and her discharge, after
a detention of twenty-fours.

On Saturday, the 8th instant, I received a telegram from the same official,
announcing the seizure of the American schooner “ David J. Adams,” of Gloucester,
Mass., in the Annapolis Basin, Nova Scotia, and that the vessel had Leen placed in
the custody of an officer of the Canadian steamer * Lansdowne,” and sent to St. John,
New Brunswick, for trial.

As both of these seizures took place in closely land-locked harbcurs, no invasion
of the territorial waters of British provinces with the view of fishing there could well
be imagined. And yet the arrests appear to have been based upon the act or intent
of fishing within waters as to which, under the provision of the Treaty of 1818 between
Great Britain and the United States of America, the liberty of the inhabitants of the
United States to fish has been renounced.

It would be superfluous for me to dwell upon the desire which, I am sure,
controls those respectively charged with the administration of the Governments of
Great Britain and of the United States fo prevent occurrences tending to create
exasperation and unneighbourly feeling or collision between the inhabitants of the
two countries ; but, animated with this sentiment, the time seems opportune for me
to submit some views for your consideration, which I confidently hope will lead
to such administration of the laws regulating the commercial interests and the
mercantile marine of the two countries as may promote good feeling and mutual
advantage, and prevent hostility to commerce under the guise of protection to inshore
fisheries.

~ The Treaty of 1818 is between two nations, the TUnited States of America and
Great Britain, who, as the Contracting Parties, can alone apply authoritative interpreta-
tion thereto, or enforce its provisions by appropriate legislation. ‘

The discussion prior to the conclusion of the Treaty of Washington in 1871
was productive of a substantial agreement between the two countries as to the
existence and limit of the 3 marine miles  within ' the line of which, upon the
regions defined in the Treaty of 1818, it should not be lawful for American fisher-
men to take, dry, or cure fish, There is no hesitancy upon the part of the Government
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of the United States to proclaim such inhibition and warn their citizens against the
infraction of the Treaty in that regard, so that such inshore fishing cannot lawfully
be enjoyed by an American vessel being within 3 marine miles of the land.

But since the date of the Treaty of 1818 a series of Laws and Regulations
importantly affecting the trade between the North American provinces of Great
Britain and the United States have been respectively adopted by the two countries,
and have led to amicable and mutually beneficial relations between their respective
inbabitants. '

This independent and yet concurrent action by the two Governments has
effected a gradual extension, from time to time, of the provisions of Article I of the
Convention of the 3rd July, 1818, providing for reciprocal liberty of commerce between
the United States and the territories of Great Britain in Europe, so as gradually to
include the colonial possessions of Great Britain in North America and the West
Indies within the results of that Treaty. '

President Jackson’s Proclamation of the 5th October, 1830, created a reciprocal
commercial intercourse, on terms of perfect equality of flag, between this country
and the British American dependencies, by repealing the Navigation Acts of the
18th April, 1818, 15th May, 1820, and 1st March, 1823, and admitting British
vessels and their cargoes “to an entry in the ports of the United States, from -
islands, provinces, and Colonies of Great Britain on or near the American contin .
and north or east of the United States.” These commercial privileges have s o
received a large extension in the interests of propinquity, and in some cases
favours have been granted by the United States without equivalent concession. Of
the latter class is the exemption granted by the Shipping Act of the 26th June, 1884,
amounting to one-half of the regular tonnage dues on all vessels from the British
North American and West Indian possessions cntering ports of the United States; of
the reciprocal class are the arrangements for transit of goods, and the remission by
Proclamation, as to certain British ports and places, of the remainder of the tonnage
tax, on evidence of equal treatment being shown to our vessels.

On the other side, British and colonial legislation, as notably in the case of the
Imperial Shipping and Navigation Act of the 26th June, 1849, has contributed - ity
share toward building up an intimate intercourse and beneficial traffic between the
two countries, founded on mutual interest and convenience. These arrangements, so
far as the United States are concerned, depend upon municipal statute and upon the
discretionary powers of the Executive thereunder.

. The seizure of the vessels I have mentioned, and certain published * warnings
purporting to have been issued by the Colonial authorities, would appear to have been
made under a supposed delegation of jurisdiction by the Imperial Government of

Great Britain, and to be intended to include authority to interpret and enforce the
provisions of the Treaty of 1818, to which, as I have remarked, the United States and
and Great Britain are the Contracting Parties, who_ can alone deal responsibly with
questions arising thereunder. \

The effect of this colonial legislation and executive interpretation, if executed
according to the letter, would be not only to expand the restrictions and renunciations
of the Treaty of 1818, which related solely to inshore fishing within the 3-mile limit,
so as to affect the deep-sea fisheries, the right to which remained unquestioned and
unimpaired for the enjoyment of the citizens of the United States, but further to
diminish and practically destroy the privileges expressly secured to American fishing-
vessels to visit those inshore waters for the objects of shelter, repair of damages, and
purchasing wood and obtaining water.

Since 1818 certain important changes have taken place in fishing in the regions
ix; quelsltion, ﬁv:llllii;h have ?ateﬁ(?lly (xlnodlilflied the conditions under which the business
of inshore Is conducted, and which must have great weight in
administration of the Treaty. 8 gt in any present

Drying and curing fish, for which a use of the adjacent shores was at one time
requisite, is now no longer followed, and modern inveution of processes of ariificidl
freezing, and the employment of vessels of a larzer size, permit the catch and direct
transportation of fish to the markets of the United States without recourse to the
shores contiguous to the fishing-grounds. :

o The mode.of taking fish inshore has also been wholly changed, and from the
highest authority on such subjects I learn that bait is no longer needed for such
.ﬁshlllilg, lth&td%fiei)seiﬁ?s havelbeon subﬁtituted for the other methods of taking
mackerel, and that by their employment these fish are no ily- i
waters entirely exterior to the :—%).myi'le line. v r.? adﬂ? caught in deoper
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As it is admitted that the deep-sea fishing was not under corsideration in the
negotiation of the Treaty of 1818, nor was affected by thereby, and as the use of bait -
for inshore fishing has passed wholly into disuse, the reasons which may have formerly
existed for refusing to permit American fishermen to catch or procure bait within the
line of a marine league from the shore, lest they should also use it in the same
inhibited waters for the purpose of catching other fish, no longer exist.

For it will, I believe, be conceded as a fact that bait is no longer needed to
catch herring or mackerel, which are the objects of inshore fishing, but is used, and -
only used, in deep-sea fishing, and, therefore, to prevent the purchase of bait or any
other supply needed in deep-sea fishing, under colour of executing the provisions of
the Treaty of 1818, would be to expand that Convention to objects wholly beyond
its purview, scope, and intent, and give to it an effect never contemplated by either
g:;é;y, and accompanied by results unjust and injurious to the citizens of the United

es. : :

As, therefore, there is no longer any inducement for American fishermen to
“ dry and cure” fish on the interdicted coasts of the Canadian provinces, and as
bait is no longer used or needed by them (for the prosecution of inshore fishing) in
order to “take” fish in the inshore waters to which the Treaty of 1818 alone relates,
I ask you to consider the results of excluding American vessels, duly possessed of -
permits from their own Government tc toucii and trade at Canadian ports as well as
to engage in deep-sea fishing, from exercising freely the same customary and
reasonable rights and privileges of trade in the ports of the British Colonies as are
freely allowed to British vessels in all the ports of the United States under the Laws
and Regulations to which I have adverted. Among these customary rights and
privileges may be enumerated the purchase of ship-supplies of every nature, making-
repairs, the shipment of crews in whole or part, and the purchase of ice and bait for
use in deep-sea fishing.

Concurrently, these usual rational and convenient privileges are freely extended
to, and are fully enjoyed by, the Canadian merchant marine of all occupations,
including fishermen, in the ports of the United States.

The question, therefore, arises whether such a construction is admissible as
would convert the Treaty of 1818 from being an instrumentality for the protection
of the inshore fisheries along the described parts of the British American coast into
a pretext or means of obstructing the business of deep-sea fishing by citizens of the
United States, and of interrupting and destroying the commercial intercourse that,
since the Treaty of 1818, and independent of any Treaty whatever, has grown up, and
now exists, under the concurrent and friendly Laws and mercantile Regulations of the
respective countries.

I may recall to your attention the fact that a proposition to exclude the vessels
of the United States engaged in fishing from carrying also merchandize was made by
the British negotiators of the Treaty of 1818, but, being resisted by the American
negotiators, was abandoned. This fact would seem clearly to indicate that the
business of fishing did not then and does not now disqualify a vessel from also trading
in the regular ports of entry.

I have been led to offer these considerations by the recent seizures of American
vessels to which I have adverted, and by indications of a local spirit of interpreta-
tion in the provinces, affecting friendly intercourse, which is, I firmly believe, not
warranted by the terms of the stipulations on which it professes to rest. It is not
my purpose to prejudge the facts of the cases, nor have I any desire to shield any
American vessel from the consequences of violation of international obligation. The
views I advanced may prove not to be applicable in every feature to these particular
cases, and I should be glad if no case whatever were to arise calling in question the
‘good understanding of the two countries in this regard, in order to be free from the
grave apprehensions which otherwise I am unable to dismiss.

Tt would be most unfortunate, and, I cannot refrain from saying, most unworthy;
if the two nations who contracted the Treaty of 1818 should permit any questions
of mutual right and duty under that Convention to become obscured by partizan
advocacy or distorted by the heat of local interests. It cannot but be the common
aim to conduct all discussion in this regard with dignity and in a self-respecting
spirit, that will show itself intent upon securing equal justice rather than unequal
advantage. . . . -

Comity, courtesy, and justice cannot, I am sure, fail to be the ruling motives and
objects of discussion. ) L o

I shall be most happy to come to a distinct and friendly understanding with.
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you as the Representative of Her Britannic Majesty’s Government, which will
result in such a definition of the rights of American fishing-vessels under the Treaty
~ of 1818 as shall effectually prevent any encroachments by them upon the terriforial
waters of the British provinces for the purpose of fishing within those waters, or
~ trespassing in any way upon the littoral or marine rights of the inhabitants, and, at
the same time, prevent that Convention from being improperly expanded into an
~ instrument of discord by affecting interests and accomplishing results wholly outside
of and contrary to its object and intent, by allowing it to become an agency to
. interfere with and perhaps destroy those reciprocal commercial privileges and facilities
between neighbouring communities which contribute so importantly to their peace
and happiness.

It is obviously essential that the administration of the Laws regulating the
Canadian inshore fishing should not be conducted in a punitive and hostile spirit,
which can only tend to induce acts of a retaliatory nature.

. Everything will be done by the United States to cause their citizens engaged
in fishing to conform to the obligations of the Treaty, and prevent an infraction of
the Fishing Laws of the British provinces; but it is equally necessary that ordinary
commercial intercourse should not be interrupted by harsh measures and unfriendly
administration. - :

I have the honour, therefore, to invite a frank expression of your views upon the
subject, believing that should any differences of opinion or disagreement as to facts
exist, they will be found to be so minimized that an accord can be established for the
full protection of the inshore fishing of the British provinces, without obstructing the
open-sea fishing operations of the citizens of the United States, or disturbing the Trade
Regulations now subsisting between the countries.

I have, &e.

(Signed) T, F. BAYARD.

No. 41.
Sir L. West to the Earl of Rosebery.—(Received May 24.)

My Lord, Washington, May 11, 1886.

I HAVE the honour to report to your Lordship that the seizure of an American
fishing-vessel by the Canadian authorities for purchasing bait in Canadian waters has
called forth Resolutions in the House of Representatives, a Bill in the Senate, and a
Bill in the House, copies of whick are herewith inclosed.

I have, &ec.
(Signed) L. §. SACKVILLE WEST.

Inclosure 1 in No. 41.

Eztracts from the  Congressional Record.”

The ¢ David J. Adams.”

Mr. Dawes submitted the following Resolution, which was considered by
unanimous consent, and agreed to :—

“ Resolved,—That the President be requested to communicate to the Senate, if in
his opinion not incompatible with the public interest, any information in the posses-
sion of the Government concerning the alleged seizure of the United States’ fishing-
vessel ¢ David J. Adams,’ while engaged in lawful commerce in one of the ports in the
Dominion of Canada, and what measures, if any, have been taker to protect fishing--
~vessels of the United States while engaged in lawful commerce in the ports of the
Dominion of Canada.”

Mr. ‘Dawes submitted the following Resolution, which was considered by

unanimous consent, and agreed to :—

~ ““Resolved,—That the Committee on Foreign Relations be instructed to inquire
whether the United States’ fishing-vessel ‘ David J. Adams’ has been seized while
engaged in lawful commerce in a port of the Dominion of Canada, and what measures,



if any, are necessa.fy to protect the persons and property of American citizens while
engaged in lawful commerce in the ports of the Dominion of Canada; and to report
by Bill or otherwise.” o

Seizure of the Vessel * David J. Adams.”

Mr. Stone, of Massachussetts, offered the following Resolution, which was read,
and referred to the Committee on Foreign Affairs :—

“Whereas it is reported that an American fishing-vessel, namely, the ¢ David J.
Adams,’ of Gloueester, Massachusetts, has recently been seized in Digby, Nova Scotia,
for the alleged purchase of bait, by the British flag-ship © Lansdowne,’ in apparent
violation of the commercial rights conceded to American vessels by the British
Government: :

“ Ordered,—That the Committee on Foreign Affairs be instructed to inquire into
the facts of the case, with authority to recommend such legislation as may be due to
a proper sense of national dignity and to a just regard for the rights and interests of
the nationul commerce.”

Seisure of the ¢ David J. Adams.”

Mr. Breckinridge, of Arkansas, offered the following Resolution, which was read,
and referred to the Committee on Foreign Affairs :— .

‘“ Whereas it is reported in the public prints that on the 7th May, at Digby, in
the Dominion of Canada, the schooner ‘ David J. Adams,’ owned by American citizens,
was forcibly seized by the steamer © Lansdowne,” under order of the Government of
said Dominion, and is now held for further proceedings: Therefore,

“ Be it resolved,—That the President of the United States be requested to inform
this House, if not deemed by him incompatible with the good of the public service,
what steps have been taken by him to have said seizure investigated, and to communi-
cate to this House at the carliest practicable day what were the circumstances and the
pretence under which said seizure was made.”

Inclosure 2 in No. 41.

49th Congress, 1st Session.—H. Res. 168,

IN THE HOUSE OF REPRESENTATIVES.

May 10, 1886.—Read twice, referred to the Committee on Foreign Affairs, and ordered
to be printed.

Mr. Rice introduced the following Joint Resolution :—

Joint Resolution for the Protection of American Fishermen.

Resolved, by the Senate and House of Representatives of the United States of
America in Congress assembled, That the recent seizure of the United States’ fishing-
schooner * Adams” by the Canadian Government, on the charge of purchasing
fishing-bait in a Nova Scotia port, was a violation of the reciprocal commercial rights
of citizens of the United States and of Great Britain, growing out of the principles of
international comity recognized by the legislation of both countries, and demands of
this Government prompt and efficient measures to obtain reparation to its citizens for
this unlawful act, and to protect them against its repetition.

[84] | G
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Inclosire 3 in No. 41."
49th Congress, 1st Session.—S. 2392,

IN THE SENATE OF THEE UNITED STATES.
May 10, 1886.

Mr. Frye introduced the following Bill, which was read twice and referred to the
Committee on Commerce :—

A Bill to Limit the Commercial Privileges of Vessels of Foreign Countries in the Ports of
the United States to such Purposes as are accorded to American Vessels in the Ports of
such Foreign Countries.

Be it enacted, by the Senate and House of Representatives of the United States
of America in Congress assembled, Thatwhenever any foreign country whose vessels
have been placed on the same footing in the ports of the United States as American
vessels (the coastwise trade excepted) shall deny to any vessels of the United States
any of the commercial privileges accorded to national vessels in the harbours, ports, or
waters of such foreign country, it shall be the duty of the Presidenf, on receiving
satisfactory information of the continuance of such discriminations against any vessels
of the United States, to issue his Proclamation excluding, on and after such time as he
may indicate, from the exercise of such commercial privileges in the ports of the
United States as are denied to American vessels in the ports of such foreign countries,
all vessels of such foreign country of a similar character to the vessels of the United
States thus discriminated against, and suspending the concessions previously granted
1o the vessels of such country ; and on and after the date named in such Proclamation
for it to take effect, if the master, officer, or agent of any vessel of such foreign country
excluded by said Proclamation from the exercise of any commercial privileges shall do
any act prohibited by said Proclamation in the ports, harbours, or waters of the United
States, for or on account of such vessel, such vessel, and its rigging, tackle, furniture,
and boats, and all the goods on board, shall be liable to seizure and to forfeiture to the
United States; and any person opposing any officer of the United States in the
enforcement of this act, or aiding and abetting any other person in such opposition,
shall forfeit 800 dollars, and shall be guilty of a misdemeanour, and, upon conviction,
shall be liable to imprisonment for a term not cxceeding two years.

Inclosure 4 in No. 41.
49th Congress, 1st Session.—H. R. 8630.

IN T1EE HOUSE OF REPRESENTATIVES.

May 10, 1886.—Read twice, referred to the Select Committee on American Ship-
Building and Ship-Owning Interests, and ordered to be printed.

Mr. Dingley introduced the following Bill :—

A Bill to limit the Commercial Privileges of Vessels of Foreign Countries in the Ports of the
United States to such Purposes as are accorded to American Vessels in the Ports of
such Foreign Countrics.

Be it enacted, by the Senate and House of Representatives of the United States
of America in Congress assembled, That whenever any foreign country whose vessels
have been placed on the same footing in the ports of the United States as American
vessels (the coastwise trade excepted) shall deny to any vessels of the United States
any of the commercial privileges accorded to national vessels in the harbours, ports, or
waters of such foreign country, it shall be the dufy of the President, on receiving
satisfactory information of the continuance of such discriminations against any vessels
of the United States, to issuc his Proclamation excluding, on and after such time as he
may indicate, all vessels of such foreign country of a similar character to the vessels of
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the United' States thus discriminated ag#inst from the exercise of such commercial
privileges in the ports of the United Statés as are denied to American vessels in the
ports of such foreign country, and suspending the. concessions previously granted to
the vessels of such foreign country to the extent herein provided ; and on and after the
date named in such Proclamation for it to take effect, if the master, or officer, or agent
of any vessel of such foreign country excluded by said Proclamation from the exercise
of any commercial privileges shall do any act prohibited by said Proclamation, in the
ports, hmjbqurs, or yvaters of the United States, for and on account of said vessel, such
vessel, and its rigging, tackle, furniture, and boats, and all the goods on board, shall
be liable to seizure and to forfeiture to the United States; and every person opposing
any officer of the United States in the enforcement of this Act, or aiding or abetting -
any other person in any opposition, shall forfeit 800 dollars, and shall be guilty of a
misdemeanour, and, upon counviction, shall be liable to imprisonment for a term not
exceeding two years.

No. 42.
Sir L. West to the Earl of Rosebery.—(Received May 24.)

My Lord, Washington, May 11, 1856.

‘WITH reference to my preceding despatch, I have the honour to inclose copy of a
private letter, together with copy of the inclosure which accompanied it, which 1 have
received from Mr. Bayard, and .in consequence of which I telegraphed to the Marquis
of Lansdowne in the following words :— '

s Secretary of State deprecates conduct of Captain Scott in refusing to give
reasons for seizure of ¢ Adams.’”

I inclose to your Lordship copy of my reply to Mr. Bayard’s communication.

o have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure 1 in No. 42.
Mr. Bayard to Sir L. West.

My dear Sir Lionel, -Washington, May 11, 1886.

I INCLOSE a copy of a telegram just received from the United States’ Consul-
General at . Halifax, who, in accordance with my instructions, is giving careful
attention to the case of the American schooner *David J. Adams,” seized by the
Canadian steamer  Lansdowne ” in Digby Basin some days ago.

The reported conduct of Captain Scott, of the “ Lansdowne,” in declining to give
any reason for his seizure of the *“ Adams,” is much to be deprecated, and it is due to
the cause of law and order, which I am sure we both desire to serve, that no act of
even doubtful authority should be exercised by the Provincial Authorities, and that, in
the execution of undoubted powers, a calm and moderate vindication of the law should
characterize all proceedings of an adversary character against Americans and their
property. A harsh,uncivil administration of law adds nothing to its just force, but only
furnishes cause for retaliatory action, and creates new difficulties in the settlement of
international questions.

Indiscreet action on the part of the Canadian authorities should certainly be
prevented in the interest of amicable relations.

Yours, &e.

(Signed) T. S. BAYARD.

Inclosure 2 in No. 42.
Mr. Phelan to Mr. Bayard.

(Telegraphic.) Digby, United States, May 11, 1886.

« DAVID J. ADAMS ™ delivered to Collector yesterday. This morning Captain
Scott took possession of ber again. I addressed him a note, asking why he detained the
vessel. He replied by referring me to Ottawa. I will take the deposition of the
captain and crew of the ¢ Adams” as soon as they arrive. . ‘

|84) G 2
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Tunclosure 3 in No. 42.
Sir L. West to Mr. Bayard.

Dear Mr. Bayard, ' Washington, May 12, 1886.

I IMMEDIATELY telegraphed the substance of the telegram, copy of which was
inclosed in your private letter of yesterday, respecting the seizure of the ¢ Adams,” to
Lord Lansdowne, and wrote to him the same evening. .

You may rest assured that whatever it is in my power to do fo bring about
a satisfactory understanding on the question at issue, as well as on all others that may
arise in connection therewith, will be done, and that it is my earnest desire to
- carry out the instructions which T shall doubtless receive from my Government in this

sense.
sense I have, &c.
(Signed) L. 8. SACKVILLE WEST.
No. 43.
Sir L. West to the Earl of Rosebery.—(Received May 24.)
My Lord, Washington, May 12, 1886.

I HAVE the honour to inclose to your Lordship herewith a Memorandum
embodying the views expressed in letters addressed to the press by Representatives and
others of the position of the United States’ Government with regard to the Treaty

of 1818.
I have, &ec. . ,
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 43,
Memorandum respecting the Contention of the American Fishing Interest,

THE United States’ Government has always claimed that the proper construction
of the Treaty of 1818 made the 3-mile limit follow the coast-line, and did not allow the
line to be drawn from headland to headland, and thus exclude American fishermen
from waters of arms of the ocean more than 8 miles from land. But this is not the
question at issue. It is commercial rights which are now in dispute, and it is
contended that under existing commercial relations between the two countries (Great
Britain and the United States), United States’ fishing-vessels have the same right to
enter Canadian ports and purchase bait to be used in the open sea-fishing as Canadian
vessels to enter United States’ ports for the same purpose.

It is important that the commercial rights of American fishing-vessels in
Canadian ports should be settled, that is to say, whether they are to be determined by
the restrictive principles of maritime intercourse which prevailed in 1818, or by the
principles of maritime reciprocity inaugurated by the United States in 1824, and
finally accepted by Great Britain in 1850,

No. 44.
Sir L. West to the Earl of Rosebery—(Received May 24.)

My Lord, Washington, May 13, 1886.
WITH reference to my despatch of the 11th instant, I have the honour to inclose
to your Lordship herewith copy of a private note which I have received from the
Secretary of State in reply to mine of the 12th, together with copy of a further
telegram from the United States’ Consul-General at Halifax, the substance of which I
also communicated to the Marquis of Lansdowne, who has replied in the following
terms :—“‘ Adams ’ will be proceeded against for violation of Customs Act of 1883, of
Dominion Fishery Act of 1868, and of Convention of 1818. Captain Scott has been
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instructed to state reasons of seizure [in?] all cases,” and the substance of which I
have communicated to Mr. Bayard.
I have, &c.

(Signed) L. §. SACKVILLE WEST.

Inclosure 1 in No. 44.
Myr. Bayard to Sir L. West.

Dear Sir Lionel, Washington, May 12, 1886.

THE tenour of your note of to-day is quite in accord with my expectations, and I
cannot doubt that you will secure more circumspect and amicable action upon the
part of the Canadian officials in relation to interference with American vessels not
infracting Treaty stipulations against inshore fishing.

I inclose a copy of a telegram just received from the United States’ Consul-
General at Halifax, which I think you ought to see, because it indicates very loose
methods in dealing with matters of grave importance.

Yours, &ec.
(Signed) T. F. BAYARD.

Inclosure 2 in No. 44.
My. Phelan to Mr. Bayard.

(Telegraphic.) Digby, United States, May 11, 1886.

THE charge against the *“ Adams” for violating the Uustoms was so trifling, that
it seems they have abandoned it, and gone back to the charge of violating the fishery
laws. The officers don’t seem to know what to do. The “Adams” is here. The
“ Lansdowne ’ is here yet. Captain Scott refuses to state why the “ Adams” was
seized, or why she is held. This information is necessary to an intelligent defence, and
I cannot understand why it is refused.

No. 45.
The Earl of Rosebery to Sir L. West.*®

Sir, Foreign Office, May 24, 1886.

THE American Minister called on me to-day, and said that he had received
a telegram from Mr. Bayard late on Saturday night instructing him to ask me if the
seizure of American fishing-vessels in Canadian waters could not be discontinued, and
the vessels already captured restored, of course, without prejudice, and on an under~
taking to surrender them if required.

Mr. Phelps went on to arguc the construction of the Treaty of 1818, and said
that though, at a first glance, its provisions might seem to justify the Canadian
authorities in the course which they had taken, a general view of its whole scope-
contradicted that assumption, which, in any case, was inconsistent with the cordial
relations existing between the two countries. In reply, I reminded Mr. Phelps that
that Treaty was concluded at a time when, after a war and a period of great bitterness,,
the relations between Great Britain and the United States were not so cordial as they
are now.

As regarded the construction of the Treaty, I could not presume to argue with so
cminent a lawyer as himself. I could not, however, refrain from expressing the
opinion that the plain English of the clause seemed to me entirely to support the
Canadian view. Nor was it the fault of the Canadians that they had been compelled
to resort to the enforcement of the Treaty. I admitted, indeed, that the responsibility
did not lie on the American Government. Butthe Senate had refused to sanction any
negotiation on the matter, and had therefore thrown back the Canadians on the
provisions of the Treaty of 1818. As regarded the seizure of the vessels which
Mr. Phelps had described as having transgressed unwittingly, I could only say but

‘® Copy to Colonial Office, Mazy 28.



. 1itflé, as I had received no'intéllizence beyond what” was stated in'the'ne‘wspgpers.

+ If, however, they had erred unwittingly, it was not our fault, for we had issued
a formal warning to American fishermen that they would not be permitted, un(_l'er the

Treaty of 1818,to do certain things, and we had requested Mr. Bayard to issue a

. similar notice. He, however, had declined to do $o. I could not, therefore, think that

~ the American vessels had erred unwittingly, move especially as, if I was rightly
informed by the newspapers, there were suspicious and furtive circumstances
connected with the case of the “ David Adams,” at any rate, which tended to prove
that the captain was aware that he was acting illegally.

As to the substantial proposition of Mr. Bayard, I begged Mr. Phelps to return
the following answer : No one, as he was aware, could be more anxious than I was to
maintain the most cordial relations between the two countries. He well knew that I
would go more than half-way to meet Mr. Bayard in this matter, but it would be
difficult to ask the Canadians to suspend their legal action if we had nothing to offer
them in the way of a quid pro quo. What I would suggest would be this, that he
should telegraph at once to Washington to tell Mr. Bayard that I would do my best
to induce the Colonial authorities to suspend their action if some assurance could be
given me of an immediate readiness to negotiate on the question. Mr. Phelps
promised to do this. o

I am, &e.
(Signed) ROSEBERY.

No. 46.
Sir J. Pauncefote to Sir R. Herbert.

S Foreign Office, May 26, 1886.

I AM directed by the Earl of Rosebery to transmit to you a copy of a despatch
from Her Majesty’s Minister at Washington, inclosing a copy of a note from
Mr, Bayard, which confains representations respecting the seizure of United States’
fishing-vessels by Canadian authorities.*

His Lordship would propose, with Lord Granville’s concurrence, to defer making
a reply to this communication until the views of the Canadian Government thereon
have been received ; and as it appears from Sir L. West’s despatch that a copy has
already heen forwarded from Washington to the Governor-General, I am to suggest
that his Excellency should be requested, by telegram, to send home, with the least
possible delay, any observations which the Dominion Government wish to make on the
subject.

Sir,

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 47.

Mr. Bayard to Mr. Phelps.—(Communicated to the Earl of Rosebery by Mr. Phelps,
Moy 29.)

(Telegraphic.) May 27, 1886.

YOU will say to Lord Rosebery that every disposition exists on our part to arrive
at an amicable and just solution of Canadian fishery and trade question as the
President has already manifested. Main point now is to have Treaty of 1818 so
interpreted as not to destroy commercial intercourse, including purchase of bait for
use in deep-sea fishing. This was done by Great Britain in 1871, and its abandon-
ment now would be inadmissiblet and adhered to now would relicve hardship and
exasperation caused by summary arrest of vessels. Present action of Canadian
authorities is calculated to obstruct settlement.

® No. 10. t This word is doubtful as to correct reading of cypher,
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No. 48. -
The Earl of Rosebery to Sir L. West,

Sir, Foreign Office, May 29, 1886.
- THE American Minister called on me to-day and read me a telegram from
Mr. Bayard, of which I inclose a copy.* . - .

He again discussed at some length the provisions of the Treaty of 181S, and
said that the newspapers which had reached him from America treated the matter
as of little moment, because the British Government were sure not to support the
action of the Canadian Administration. He also alluded to a correspondence with
Lord Kimberley in 1871, in which Lord Kimberley stated that the Imperial Govern-
ment was the sole interpreter of the British view of Imperial Treaties, and that they
were not able to support the Canadian view of the Bait Clause. Mr. Phelps finally
urged that the action of the Canadian Government should be suspended, which would
then cc:induce to a friendly state of matters, which might enable negotiations to be
resumed.

I replied to Mr. Phelps that, as regards the strict interpretation of the Treaty
of 1818, I was in the unfortunate position that there were not two opinions in this
country on the matter, and that the Canadian view was held by all authorities to
be legally correct. If we are now under the provisions of the Treaty of 1818 it was
by the action, not of Her Majesty’s Government, or of the Canadiar (~overnment, but
by the wish of the United States. I had offered to endeavoi. to procure the
prolongation of the temporary arrangement of last year, in order to allow an
opportunity for negotiating, and that had been rofused. A Joint Commission had
been refused, and, in fact, any arrangement, either temporary or permanent, had
been rejected by the United States; it was not a matter of option but a matter of
course that we returned to the existing Treaty. As to Lord Kimberley’s view, I
had had no explanation from him on that point, and, of course, I entirely concurred
with his opinion that the British Government were the interpreters of the British
view of Imperial Treaties. As regarded the wish expressed by Mr. Phelps that the
present action should be suspended, when possibly an opportunity might arrive
for negotiation, I said that that amounnted to an absolute concession of the Canadian
position with no return whatever, and I feared that the refusal of the United States
to negotiate, for so I could not help interpreting Mr. Bayard’s silence in answer to
my proposition, would produce a bad effect, and certainly would not assist the
Imperial Government, in their efforts to deal with this question. In the meantime,
however, I begged him simply to assure Mr. Bayard that I had received his
communication, and that we were still awaiting the Canadian Case and the details
of the other seizures; that when we had received these, for which we had telegraphed,
I hoped to be in a better position for giving an answer. Mr. Phelps also touched
on the seizures of these ships, and T said that the legality of that would be ‘lecided
in a Court of Law, and Mr. Phelps objected that it would be a Dominion Cr.art of
Law and not an Imperial Court. I replied that an appeal would lie to the Courts in
this country, and Mr. Phelps pointed out that that procedure would be expensive ; but
I reminded him again that it was not our fault that we had been thrown on the pro-
visions of the Treaty of 1518.

I am, &ec.
(Signed) ROSEBERY.

No. 49.
Sir L. West to the Earl of Rosebery.—(Received May 31.)

My Loxd, ~ Washington, May 21, 1886.

. I HAVE the honour to inclose to your Lordship herewith copy of a further note
which I have received from the Secretary of State, which, after commenting upon the
action of the Canadian authorities in the seizure of the American schooner “ David J.
Adams,” concludes by requesting that orders may be issued under the authority of Her
Majesty’s Government that no vessel be seized unless the offence of fishing within the
8-mile limit is proved in conformity with the instructions issued by the British
Government in 1870, .N
. 0. 47
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Your Lordship will understand that I am uable, in the absence of instructions,
to reply to either of the notes of the Secretary of State. I have communicated copy

of the above-mentioned note to the Marquis of Lansdowne,
' \ 1 have, &e.

(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 49,
Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, May 20, 1886,

ALTHOUGH without reply to the note I had the honour to address to you on
the 10th instant in relation to the Canadian fisheries, and the interpretation of
the Treaty of 1818, between the United States :m.d Grez_l.t. Britain, as tq the
rights and duties of the American citizens engaged in maritime trade and inter-
course with the provinces of British North America, in viewlof the unres'tmmed a.nd,
as it appears to me, unwarranted, irregular, and severe action of Canadian officials
towards American vessels in those waters, yet 1 feel it fo be my duty to bring
impressively to your aftention information more recently received by me from the
United States’ Consul-General at Halifax, Nova Scotia, in relation to the seizure and
continued detention of the American schooner “ David J. Adams,” already referred
to in my previous note, and the apparent disposition of the local officials to use the
most extreme and technical reasons for interference with vessels not engaged in, or
intended for, inshore fishing on that coast.

The Report received by me yesterday evening alleges such action in relation
to the vessel mentioned as renders it difficult to imagine it to be that orderly pro-
ceeding and *“ due process of law ” 50 well known and customarily exercised in Great
Britain and the United States, and which dignifies the two Governments, and gives
to px&ivate rights of property and the liberty of the individual their essential safe-

uards.
8 By the information thus derived it would appear that after four several and
distinet visitations by boats’ crews from the “ Lansdowne ” in Annapolis Basin, Nova
Scotia, the “David J. Adams™ was summarily taken into custody by the Canadian
steamer “ Lansdowne,” and carried out of the Province of Nova Scotia across the
Bay of Fuudy and into the port of St. Jobn, New Brunswick, and without
explanation or hearing, on the following Monday, the 10th May, taken back again
by an armed crew to Digby. in Nova Scotia. That in Digby the paper alleged fo be
the legal precept for the capture and detention of the vessel was nailed to her mast
In such manner as to prevent ifs contents heing read, and the reguest of the captain
of the “ David J. Adams” and of the United States’ Consul-General to be allowed
to detach the writ from the mast for the purpose of learning its contents was
pasitively refused by the Provincial official in charge; nor was the United Statey’
Consul-General able to learn from the Commander of the “ Lansdowne” the nature
})t‘ tlie complaint against the vessel, and his respectful application to that effect was
ruitless. ‘

In so extraordinarily confused and irresponsible condition of affairs, it isnot possible
to ascertain with that accuracy which is needful in matters of such grave importance
the precise grounds for this harsh and peremptory arrest and detention of o vessel the
property of citizens of a nation with ‘whom relations of peace and amity were supposed
to exist.

From the best information, however, which the United States’ Consul-General
was enabled to obtain after application to the prosccuting officials, he reports that the
“ David J. Adams ” was seized and is now held—

1. For alleged violation of the Treaty of 1818;

2. For alleged violation of the Act 59 Geo. JI1;

3. For alleged violation of the Colonial Act of Nova Scotia of 1868 ; and
Statui;as For alleged violation of the Act of 1870 and also of 1883, both Canadian

Of these allegations, there is but one which at present I press upon your immediate
consideration, and that is the.alleged infraction of the Treaty of 1818,

I beg tfo recall to your attention the correspoudence and action of those respee-
tively charged with the administration and government of Great Britain and the
United States in the year 1870, when the same international guestions were upder
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considtération and the status of law was not essentially different from what it is at
resent. : S

P The correspondence discloses the intention of the Canadian authorities of that day
to prevent encroachment upon their inshore fishing-grounds, and their preparations in
the way of a marine police force, very much as we now witness. The Statutes of
Great Britain and of her Canadian provinces, which are now supposed to be invoked as
authority for the action against the schooner * David J. Adams,” were then reported
as the basis of their proceedings. .

In his note of the 26th May, 1870, Mr., afterwards Sir Edward, Thornton, the
British Minister at this capital, conveyed to Mr, Fish, the Secretary of State, copies of
the orders of the Royal Admiralty to Vice-Admiral Wellesley, in command of the
naval forces ““ employed in maintaining order at the fisheries in the neighbourhood of
the coasts of Canada.”

All of these orders directed the protection of Canadian fishermea and cordial
co-operation and concert with the United States’ force sent on the same service with
respect to American fishermen in those waters. Great caution in the arrest of
Awmerican vessels charged with violation of the Canadian Tishing Laws was
scrupulously enjoined by the British authorities, and exireme importance of the
commanding officers of ships selected to protect the fisheries exercising the utmost
discretion - in paying especial attention to Lord Granville’s observation that no
vessel should be seized unless it were evident, and could be clearly proved, that the
offence of fishing had heen committed, and the vessel captured, within 3 miles of
land.

This caution was still more explicitly announced when Mr. Thornton, on the
11th June, 1870, wrote to Mr. Fish :— :

“You are, however, quite right in not doubting that Admiral Wellesley, on
receipt of the later instructions addressed to him on the 5th ultimo, will have
modified the directions to the officers under his command so that they may be in
conformity with the views of the Admiralty.

“ In confirmation of this I have since received a letter from Vice-Admiral.
Wellesley, dated the 30th nltimo, informing me that he had received instructions to
the effect that officers of Her Majesty’s ships employed in the protection of the fisheries
should not seize any vessel unless it were evident, and could be clearly proved, that the
offence of fishing had been committed, and the vessel itself captured, within 3 miles of
sand.”

This understanding between the two Governments wisely and efficiently guarded
against the manifest danger of imtrusting the execution of powers so important, anda
involving so high and delicate a discretion, to any but wise and responsible officials,
whose prudence and care should be commensurate with the magnitude and national
importance of the interest involved, and I should fail in my duty if T do not
endeavour to impress you with my sense of the absolute and instant necessity that
now exists for a resiriction of the seizure of American vessels charged with violations
of the Treaty of 1818 to the conditions announced by Sir Edward Thornton to his
Government in June 1870. i

The charges of violating the local Laws and Commercial Regulations of the
ports of the British provinces (to which I am desirous that due and full observance
should be paid by citizens of the United States) I do not consider in this note; and I
will only take this occasion to ask you to give me full information of the official action
of the Canadian authorities in this regard, and what Laws and Regulations, having the
force of law, in relation to the protection of their inshore fisheriés and preventing
encroachments thereon, are now held by them to be in force. But I frust that you
will join with me in realizing the urgent and essential importance of restricting all
arrests of American fishing-vessels for supposed or alleged violations of the Convention
of 1818 within the limitations and conditions laid down by the authorities of Great
Britain in 1870, to wit : that no vessel shall be seized unless it is evident, and can bq
clearly proved, that the offence of fishing has heen committed, and the vessel itself
captured, within 3 miles of land. o

Tn regard to the necessity for the instant imposition of such restrictions upon the
arrest of vessels, you will, I belicve, agree with me, and I will therefore ask' you to
procure such steps to be taken as shall cause such orders to be forthwith put in force
under the authority of Her Majesty’s Government. I Lavo. &c ‘

ave, &c.

(Signed) T. F. BAYARD.
(84] ' H




No. 50. ”
Sir L. West to the Earl of Rosebery.—(Received May 31.)

My Lord, . Washington, May 21, 1886.
‘WITH reference to my preceding despatch, I have the honour to inclose to your
Lordship herewith copy of a private note which I have received from Mr, Bayard,
which I have referred to the Marquis of Lansdowne.
' I have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 50.

Mr. Bayard to Sir L. West.

My dear Mr. West, Washington, May 20, 1886.

SINCE writing you my last note of to-day’s date my attention has been called to
a statement that the American schooner “Jennie and Julia,” of Eastport, Maine,
having cleared from that port for Digby, Nova Scotia, made due entry at the latter
port, and upon attempting to purchase a lot of herring for smoking, was warned that
the vessel would be seized if herring were purchased for any purpose whatever, where-
upon the vessel left without taking in cargo.

If, as it is to be inferred from the fact of the regular clearance and entry, the
« Jennie and Julia” was documented for a trading voyage, the reported action of the
Digby Collector should be looked into very sharply.

It would certainly not help an amicable adjustment of the present difficulties if
the Provincial authorities were to initiate a policy of commercial non-intercourse, by
refusing to permit exportation of fish in American bottoms.

The report is attracting much attention, and I have telegraphed to our Consular
Agent at Digby for a statement of the facts.

I should be glad to receive from you any information you may have in relation to
the Collector’s action.

Very, &ec.
(Signed) T. F. BAYARD.

No. 51.

Sir L. West to the Earl of Rosebery.—(Received May 31.)

My Lord, Washington, Mey 21, 1886.

I HAVE the honour to inclose to your Lordship herewith copy of a despatch
which I have rcceived from the Marquis of Lansdowne in connection with the note of
the Secretary of State of the 10th instant. I have taken occasion to communicate this
despatch to Mr. Bayard, who expressed great satisfaction at its contents.

I have, &c.
(Signed) L. 8. BACKVILLE WEST.

Inclosure in No. 51.
The Marquis of Lansdowne to Sir L. West.

Sir, Government House, Ottava, May 17, 1886,

I HAD the honour of receiving your letter of the 12th instant, inclosing a copy
of Mr. Bayard’s notc of the 10th upon the questions raised by the recent detention of
the United States’ schooner “ David J. Adams’ at Digby, Nova Scotia, for alleged
violation of the Customs and Fishing Laws.

You have, I understand, héen good enough to supply me with a copy of that
letter in order that ‘the Dominion Government may, without loss of time, be placed in
possession of the views of that of the United States in regard to these questions, and
net with the objest of eliciting from me at present any comments upon the arguments
advanced by Mr. Bayard. o ‘
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I am, however, glad to take the earliest opportunity of expressing the pleasure
with which the Government of the Dominion has observed the temper in which
Mr. Bayard has discussed the matter referred to, and its entire concurrence with him in
desiring to import into that discussion nothing that could affect the friendly relations
of the two countries, .
I have, &c.

(Signed) LANSDOWNE.

No. 52.
Mr. Plzelps to the Earl of Rosebery.—(Received June 1.)

My Lord, Legation of the United States, London, June 1, 1886.

I HAVE the honour to inclose, for your perusal, a copy of the translation of a
cypher telegram which I have just received from the Secretary of State of the United
States, and respectfully to ask your early attention to the subject it refers to. .

I shall have the honour to submit to your Lordship in writing, in behalf of
my Government, within two or three days, some observations on the questions
involved.

I have, &ec.
(Signed) E. J. PHELPS.

Inclosure in No. 52.

Mr. Bayard to Mr. Phelps. ‘
(Telegraphic.) May 30, 1886.

CALL attention of Lord Rosebery immediately to Bill No. 186 now pending in
the Parliament of Canada, assuming to execute Treaty of 1818; also Circular
No. 371, by Johnson, Commissioner of Customs, ordering seizure of vessels for
violation of Treaty.* Both are arbitrary and unwarranted assumptions of power
against which you are instructed earnestly to protest, and state that the United States
will hold Government of Great Britain responsible for all losses which may be
sustained by American citizens in the dispossession of their property growing out of
the search, seizure, detention, or sale of their vessels lawfully within territorial waters
of British North America.

No. 53.
The Earl of Rosebery to Sir L. West.t

Sir, Foreign Office, June 1, 1886.

I HAVE received your despatch-of the 11th ultimo on the subject of the North
American fisheries, and  E. lidwé, io dcljualitt, you, in reply, that Her Majesty’s
Government have no objeptiont tq-q friendly.iftterchange of personal views between
yourseif and Mr. Bayard upon tiig.question, on the understanding that any com-
munications which ;mpy :sp: talto plaeg: ae ;wvithoyt prejudice 4nd ad referendum.
Her Majesty’s Govesnment; not having iyei réceivéd the full statement of the views of
the Canadian Government in the matter, arc not at present in a position to furnish
you with definite instructions.

I have to add that on the 24th ultimo I made a proposal of negotiations to the
United States’ Minister at this Court, to which, however, I have not yet received any
reply.

Y I am, &c.

(Signed) ROSEBERY.

* For text of Bill, see p. 157. For text of Circular as eventually amended, see p. 88.
1 Copy to Colonial Office, June 2.
[84] H 2



e T gt
-t

52
No. 54.
The Earl of Rosebery to Sir L. West.

Sir, Foreign Office, June 2, 1886.
THE American Minister informed me to-day, in the course of conversation, that
he was at this moment preparing a Statement of the American contention with
regard to the recent seizures under the terms of the Convention of 1818. He entered
into a long argument to show that seizure was not provided for by law as a penalty
for the infraction of this clause; that what was provided for was a punishment for
American vessels fishing within the forbidden limits. He said that his Government
could not admit the interpretation which apparently was accepted by the Canadian
Government, and he mentioned the fact that in any case the American fishermen

~had no notice of the action that was going to be taken. As to the latter point, I
replied that that was not the fault of Her Majesty’s Government. On the

18th March I had telegraphed to you to ask you to request the Secretary of State
to issue a Notice such as we were about to issue to Canadian fishermen, and he had

- declined to do so. Mr. Phelps was not aware of this. I went on to say that the
| view of the American Government appeared to be this: “You are to accept our

interpretation of the Treaty, whether it be yours or not, and in any case we will not
negotiate with you.” I said that that was not a tenable proposition. Mr. Phelps
said that it was quite true that his Government, owing to circumstances of which I
was aware, had not been able to negotiate, but, as regarded the Treaty, he felt sure
that he would be able to convince me that the American interpretation was correct.
T said that, as regards the circumstances to which he had alluded, we had only to
look to the United States’ Government, and could not look beyond it. He would

- remember that at almost our first interview on my accession to office I had proposed

to him to endeavour to procure the continuation of the recent arrangement for a
year, although that arrangement was disadvantageous to Canada in that it gave the
United States all it wanted, and gave Canada nothing in return. We had also
pressed on the United States’ Government the issue of a Joint Comimission to
investigate the matter, and that had also been refused. Further, on the 24th May,
I made a proposal, personally indeed, but with all the weight which my official
character could give, that Canadian action should be suspended, and negotiations
should commence, and to this I had received no reply. In these circumstances, I
could not feel that Her Majesty’s Government had been wanting in methods of
conciliation, and I begged him to send me his Statement of his case as quickly as
possible, for in the meantime there was such unanimity among our Legal Advisers
as to the interpretation of the Treaty of 1818 that I had nothing to submit to them.
As regards the cases themselves, I had as yet no details, nor was I in possession of
the Bill or of the Circular to which Mr. Bayard’s recent telegram referred.
I am, &e.
{Signed) ROSEBERY.

Mr. Bramston to Sir‘f.;’.. Pauncefqle—-(Ramde une 2.)
(Extract.) . . . =" Douwning Street, June 2, 1886.
WITH reference to previbus:icotrespondence “respe¢ting: the North American
Fisheries question, T am directéd By Earl ‘Grauville ‘to tgansmit to you, to be laid
before the Earl of Rosebery, a copy of a despatch from the Governor-General of
Canada, forwarding a copy of a Bill recently introduced into the Dominion House of

Commons for the purpose of amending the Act 31 Vict., cap. 61, respecting fishing by
foreign vessels in the territorial waters of the Dominion.

Inclosure in No. 55.
The Marguis of Lansdowne to Earl Granville.

My Lord, _ Government House, Ottawa, May 19, 1886,
I HAVE the honour to inclose herewith a copy of a Bill* recently introduced in
the Dominion House of Commons by my Minister of Marine and Fisheries, for the

For text of Bill, see p. 157.
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purpose of amending the Act 31 Vict., cap 61, respecting fishing by foreign vessels in
the territorial waters of the Dominion. _

That Act was, as your Lordship is aware, framed with the object of giving
effect to the Convention of 18183, by rendering liable to certain penalties all foreign
fishing-vessels entering the territorial waters of the Dominion for any purpose not
authorized by that Convention. It is provided under the 3rd section of the Act
referred to that the penzalty of forfeiture shall attach to any foreign vessel which
“has been.found fishing or preparing to fish, or to have been fishing > without a
licence within the 3-mile limit. These words, which follow closely those of section 2
of the Imperial Act of 1819 (59 Geo. 111, cap. 38), appear to my Government to
be insufficient for the purpose of giving effect to the intentions of the framers of the
Convention of 1818, inasmuch as, while the penalty of forfeiture is attached to
foreign vessels found fishing or preparing to fish, or having been fishing within the
3-mile limit, it is not clear that under them the same penalty would attach to
vessels entering the terriforial waters in contravention of the stipulations of the
Convention, for a purpose other than those of sheltering, repairing damages,
purchasing wood, and obtaining water, for which purposes alone, under the terms of
Article I of the Convention, and of section 8 of the Imperial Act of 1819 above
referred to, foreign fishing-vessels are permitted to enter the bays and harbours of
the Dominion.

Your Lordship is no doubt aware that the decisions of the Canadian Courts leave
it open to question whether the purchase of bait in Canadian waters does or dces not
constitute a preparation to fish within the meaning of the Imperial Act of 1819 and
the Canadian Statute which it is now sought to amend. The decision of Chief Justice
Sir William Young in the Vice-Admiralty Court of Nova Scotia, given in November
1871 in the case of the fishing-schooner * Nickerson,” was to the effect that the
purchasing of bait constituted such a preparation to fish within Canadian waters. The
same point had, however, previously arisen in February 1871 in the Vice-Admiralty
Court at St John, New Brunswick, in the case of the American fishing-vessel “ White
Fawn,” when Mr. Justice Hazen decided that the purchase of bait within the 3-mile
limit was not of itself a proof that the vessel was preparing to fish illegally within
that limit.

There being, therefore, some doubt whether the intention of the Convention of
1818 is effectually carried out either by the Imperial or the Canadian Acts referred
to, it has been thought desirable by my Governmen$ to have recourse to legislation
removing all doubt as to the liability to forfeiture of all foreign fishing-vessels
resorting to Canadian waters for purpcses not permitted by Law or by Treaty.

As the Law now stands, if it should prove that the purchase of bait is not held
by the Courts to constitute a preparation to fish illegally, there would be no remedy
against foreign fishing-vessels frequenting the waters of the Dominion for purposes
not permitted by the Convention of 1818, except—

1. That provided by section 4 of the Act of 1819, namely, a penalty of 2001,
recoverable in the Superior Courts from the persons violating the provisions of the
Act. This penalty, however, only attaches to a refusal to depart from the bay or
harbour which the vessel has illegally entered, or to a refusal or neglect to conform
to any Regulations or directions made under the Act, and as the purpose for which
the vessel has entered will in most cases have been accomplished before an order can
have been given for her departure, it will be obvious that this penalty has very little
practical utility.

2. The common law penalties attaching to a violation of the Imperial Statute
above referred to in respect of illegally entering the bays and harbours of the
Dominion. If, however, it were sought to enforce these penaltics, their enforcement.
personally against the master of the vessel would result in his having ultimately to.
take his trial for a misdemeanour, while he would, in the first instance, be required to
find bail to a considerable amount, a result which would, in the opinion of my Govern-
ment, be regarded as more oppressive than the detention of the offending vessel subject
~ to the investigation of her case by the Vice-Admiralty Courts.

I have, &c.
(Signed) LANSDOWNE.




No. 56. ”
The Earl of Rosebery to Mr. Phelps.
. Sir, 4 . Foreign Office, June 3, 1886.
I HAVE the honour to acknowledge the receipt of your note of the 1st instant,
in which you inclose a copy of a telegram from Mr. Bayard protesting against the

- Bill now before the Canadian Parliament relative to the Fispery question ; and I beg
leave to acquaint you, in reply, that the subject shall receive the early and careful

consideration of Her Majesty’s Government. -
_ Ihave, &c.
(Signed) ROSEBERY.

No. 57.
Sir J. Pauncefote to Sir R. Herbert,

Sir, Foreign Office, June 3, 1886.

I AM directed by the Earl of Rosebery to transmit to you a copy of a despatch
from Her Majesty’s Minister at Washington, inclosing a copy of a second note from
Mr. Bayard on the subject of the North American fisheries ;* and I am to suggest
that, if Barl Granville sees no objection, the Government of Canada may be requested,
by telegraph, to furnish any observations on this note (which has been communicated
to the Marquis of Lansdowne) in addition to those which they may offer on
Myr. Bayard’s note referred to in my letter of t-heI26th gzltimo.

~ am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 58.

The Earl of Rosebery to Sir L. West.

Sir, Foreign Office, June 4, 1886.

1 HAVE rcceived your despatch of the 11th ultimo, inclosing a copy of
Mr. Bayard’s note relative to the Fishery question and to the seizure of United States’
vessels in Canadian ports; and I have to acquaint you, in reply, that this communi-
cation shall receive the immediate and friendly consideration of Her Majesty’s

Government.
I am, &c.

(Signed) ROSEBERY.

No. 59.
Mr. Bramston to Sir J. Pauncefote.—( Recetved June 5.)

Sir, Downing Street, June 4, 1886.
WITH reference to previous correspondence relative to the North American
Fisheries question, I am dirccted by Earl Granville to transmit to you, to be
laid before the Earl of Rosebery, copies of despatches and telegrams which have
passed between the Secretary of State and the Governor-General of Canada on the
subject.
1 am, &c.
(Signed) JOHN BRAMSTON.

& No. 49,
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Inelosure 1 in 'No. 59.
The Marquis. of Lensdowne-to Earl Granville.

My Lord, Government House, Ottawa, May 1, 1886.

AS T observe that some comments have been made in the London press upon the
alleged detention of an American schooner at Baddeck, Cape Breton, for violation of
the Fishery Laws of the Dominion, it may be as well that I should submit to -you the
following statement of the facts of the case, with which I have been supplied by my
Minister of Marine and Fisheries.

2. On the evening of the 22pd April the American schooner *Joseph Story,”
Captain J. L. Anderson, of Gloucester, Massachusetts, anchored off the harbour of
Baddeck. On the following morning the captain came ashore, bought some supplies,
engaged a man, took him on board, and sailed without reporting to the Customs
authorities. The Collector at Baddeck, Mr. L. G. Campbell, upon this telegraphed
to the Sub-Collector at Bras d’Or, instructing him fo detain the vessel, t’a.nd at
the same time reported his own action in the matter, by telegram, to the Minister of
Customs. -

3. In compliance with these instructions, the Sub-Collector at Bras d’Or detained
the vessel, which proved to have clearances from St. Peter’s to Aspy Bay, on a trading
voyage.

d 4. On the 24th April the Minister of Customs telegraphed to Mr. Campbell that
the vessel should be allowed to proceed on condition that the man illegally shipped
be put on shore, the captain being formally warned by the Collector not to repeat the
offence.

5. Your Lordship will observe that this vessel, being an American schooner,
rendered herself liable fo seizure for violation of the Customs Law by not reporting
when she touched at Baddeck, as well as of the Coasting Laws by plying for trade
between Canadian ports. The Collector’s first telegram to the Minister of Customs
stated that she was a fishing schooner, and on that information the telegram above
referred to was sent, ordering her not to be longer detained provided the conditions
attached werc complied with. If it had been known that the case was one of trading
illegally, the vessel would, without doubt, have been held for violation of the Customs
Law. By the time, however, when the Minister of Custows had been made aware of
the actual facts of the case she had already been released and permitted to proceed on

her voyage.
_ 1have, &e.
(Bigned) LANSDOWNE.

Inclosure 2 in No. 59.
Earl Granville to the Marquis of Lansdowne,
(Telegraphic.) Downing Sireet, May 10, 1886.

PLEASE telegraph early full particulars of the seizure of the « David J.
Adams”’ by Canadian authorities. .

Inclosure 3 in No. 59.
The Marquis of Lansdowne to Earl Granville.

(Telegraphic.) - Ottawa, May 10, 1886.

SCHOONER “David J. Adams” was buying bait at Digby, did not report, as
required by Jaw, to Colleetor, and concealed her name and port of registry; is now
detained’ at Dighy in charge of Collector, and will be tried before Vice-Admiralty
Court at Halifax for violation of Dominion Fishery Law of 1868, for contravention of
Convention of 1818, and for violation of Customs Law by not reporting to Collector.
Question of limits of territorial waters not raised, :




56
Inclosure 4 in No, 59
The Marquis of Lansdowne to Earl Granville.

My Lord, Government House, Ottawa, May 11, 18@6.
I HAD the honour to send your Tordship yesterday a telegram giving
particulars of the detention on the 7th instant, at Digby, Nova Scotia, of the
United States’ schooner “David J. Adams” for breach of the Customs and Fishery
Laws.
2. Your Lordship will observe that the case was one in which there was no doubt
that the vessel had knowingly entered a Canadian port for an illegal purpose, her
captain having endeavoured to conceal her name and port of registry. The evidence
on this point, and also the proof that she had bought bait in large quantities, was, 1
understand, ample.

3. She had, in addition to this, violated sections 25 and 29 of the Customs Act of
1883 (46 Vict., cap. 12), having been for fully twenty-four hours in port without
reporting to the Collector of Customs. o

4. In consequence of the above occurrences, Captain P. A. Scott, R.N., in com-
mand of the fisheries police steamer ¢ Lansdowne,” took possession of the schooner
and towed her to St. John, New Brunswick. Instructions had in the meanwhile been
sent to him by telegraph, as soon as the Fisheries Department had been advised of the
seizure, to detain the < David J. Adams > at Digby, it being thought best that the
vessel should be libelled and the case tried in the Vice-Admiralty Court of the province
in which the offence had been committed. In compliance with these instructions,
Captain Scott fook the ““ David J. Adams” back to Digby, where she now remains in
charge of the Collector of Customs.

5. Proceedings will be taken against her: (1) for violation of the Customs Act
~ above referred to; (2) for violation of the Dominion Fishery Act, 1868 (31 Viet.,

cap. 61 ; (3) for contravention of the provisions of the Convention of 1818 as enacted
in the Tmperial Act of 1819 (59 Geo. 111, cap. 88).
6. No question has in this case arisen with regard to the limits of the territorial
“waters of the Dominion.

7. As your Lordship is no doubt aware, American fishing-vessels frequenting the
coast of Canada have been in the habit of depending to a great extent upon Canadian
fishermen for their supplies of bait. It has been usual for such vessels hailing
from New England ports, as soon as the supply with which they had provided
themsclves on starting for their trip had become exhausted, to remew it in
Canadian waters. Such vessels, if compelled as soon as they ran short of bait to
return from the Canadian Banks to an American port, would lose a great part of
their fishing season, and be put to considerable expense and inconvenience.” Some
idea of the importanee of this point may be formed from the fact that Mr. Joucas,
Commissioner to the London Fisheries Exhibition, and a high authority on all
matters connected with the fisheries of the Dominion, in a paper read before the
British Association at Montreal in 1884, estimates the cost of the bait used
bér ea(;;h_ vessel engaged in the cod fishery at one-fourth of the value of her catch
of cod.

8. There can, however, be no doubt that, under the terms of the Convention of
1818, foreign fishing-vessels are absolutely precluded from resorting to Canadian
waters for the purpose of obtaining supplies of bait, and in view of the injury which
would vesult to the fishing interests of the Dominion, which the Convention of 1818
was manifestly intended to protect, if any facilities not expressly authorized by that
Convention were conceded to foreign fishermen, my Governmeut will, so long as the
relations of the Dominion with the United States are regulated by the Convention,
be disposed to insist upon a strict observance of its provisions in this respect.

9. I'will keep your Lordship informed of any further occurrences which may take
place in connection with this question.

T have, &e.

(Signed) LANSDOWNE.
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‘Inclosure 5 in No. 59.
The Marquis of Lansdowne to Earl Granville.

My Lord, Government House, Ottawa, May 19, 1886.

I HAVE the honour to inform you that the American fishing-schooner
“Ella M. Doughty” was seized at St. Ann’s, Nova Scotia, by Sub-Collector
McAulay, who is reported by the Collector of Customs at Baddeck, Mr. L. G.
Campbell, to have proof that the captain bought hait at St. Ann’s without reporting
to the Customs authorities.

2. Mr. Campbell further telegraphs that the captain acknowledges the facts
and showed the bait bought, but claims that he held a permit or licence, signed by
1;het Collector of Customs at Portland, Maine, to touch and trade at any foreign
port.

3. The “ZElla M. Doughty ” has been held for not reporting, and an inquiry is
now proceeding in order to ascertain whether there has or has not been an infraction
of the Fishery Law of the Dominion.

I have, &ec.
(Signed) LANSDOWNE.

No. 60.
. Mr. Wingfield to Sir J. Pauncefote.—~(Received June 5.)

Sir, : Downing Street, June 5, 1886.

I AM directed by Earl Granville to acknowledge the receipt of your letter of
the. 8rd instant, forwarding a copy of a despatch from Her Majesty’s Minister at
Washington, with a note from Mr. Bayard relative to the North American Fisheries

uestion.
1 Lord Granville desires me to transmit to you, for the information of the Earl of
Rosebery, a copy of a telegram which he has addressed to the Governor-General of
Canada, requesting the observations of the Dominion Government upon the subject
of this note.
I am, &ec.

(Signed) EDWARD WINGFIELD.

Inclosure in No. 60.
Enrl Granville to the Marquis of Lansdowne.
(Telegraphic.) Douming Street, June 4, 1886.

HER Majesty’s Government desire to be furnished with obscrvations of Dominion
Government on Bayard’s note 20th May as soon as possible. '

No. 61.
Mr. Phelps to the Earl of Rosebery.—(Received June 7.)

My Lord, . Legation of the United States, London, June 2, 1886.7°

SINCE the conversation I had the honour to hold with your Lordship on-the
morning of the 20th ultimo I have received from my Government a copy of the
Report of the Consul-General of the United States at Halifax, giving full details
and depositions relative to the seizure of the “David J. Adams,” and the
correspondence between the Consul-General and the Colonial authorities in reference
thereto. ‘

The Report of the Consul-General, and the evidence annexed fo it, appear fully
to sustain the points I submitted to your Lordship in the interview above referred.to,
touching the seizure of this vessel by the Canadian officials.

I do not understand it to be claimed by the Canadian authorities that the vessel
seized had been engaged, or was intending to engage, in fishing within any limit
prohibiil;:ed]byl the Treaty of 1818. The occupation of the vessel was excllusively

84



53

deep-sea fishing, a business in which it had a perfeet right to be employed.. The
ground upon which the capture was made was that the master of the vessel had
purchased of an inhabitant of Nova Scotia, near the poert of ngby in that province
a day or two before, a small gquantity of bait to be used in fishing in the deep sea
outside the 3-mile limit.

The question presented is whether under the terms of the_ Treaty, and the
construction placed upon them in practice for many years by the British Govermpept,
and in view of the existing relations between the United States and Great Britain,
that transaction affords a sufficient reason for making such a secizure, and for
proceeding under it to the eonfiscation of the vessel and its contents.

I am not unaware that the Canadian authorities, conscious, apparently, that
the affirmative of this proposition could mnot easily be maintained, decmed it
advisable to supplement it with a charge agninst the vessel of a violation of
the Canadian Customs Act of 1883, in not reporting her arrival at Digby to the
Customs officer. But this charge is not the one on which the vessel 'was seized, or
which must now be principally relied on for its condemnatioq, and standing alone
could hardly, even if well founded, be the source of any serious coatroversy. It
would be at most, under the circumstances, only an accidental and purely technical
breach of a Custom-house Regulation, by which no harm was intended, and from
which no harm came, and would, in ovdinary cases, be easily condowued by an apology,
and perhaps the payment of costs.

But trivial as it is, this charge does not appear to be well founded in point of
fact. Digby is a small fishing scttlement, and its harbour not defined. The vessel
had moved about and anchored in the outer part of the harbour, having no business
at or communication with Digby, and no rcason for reporting to the officer of
Customs.

It appears by the Report of the Consul-General to be conceded by the Customs
anthorities there that fishing-vessels have for forty years been accustomed to go in and
out of the hay at pleasure, and have never been required to send ashore and report
when they bad no business with the port, and made no landing, and that no seizure
had ever before been made or claimed against them for so doing.

Can it be reasonably insisted under these circumstances that by the sudden
adoption, without notice, of a new rule, a vessel of a friendly nation should be seized
and forfeited for doing what all similar vessels had for so long a period been allowed
to do without question ?

1t is sufficiently cvident that the claim of a violation of the Custoras Act was an
afterthought brought forward to give whatever added strength it might to the principal
claim on which the seizure had been made.

Recurring, then, to the only real question in the case, whether the vessel is to be
forfeited for purchasing bait of an inhabitant of Nova Scotia to be used in lawful
fishing, it may be readily admitted that, if the language of the Treaty of 1818 is to
be interpreted literally, rather than according to ifs spirit and plain intent, a vessel
engaged in fishing would be prohibited from entering a Canadian port “for any
purpose whatever,” except to obtain wood or water, to repair damages, or to seek
shelter. 'Whether it would be liable to the cxtreme penalty of confiscation for a
breach of this prohibition, in a trifling and harmless instance, might be quite another
question. ‘

Such a literal construction is best refuted by considering its preposterouns
consequences. If a vessel enters a port to post a letter, or send o telegram, or buy
a newspaper, to obtain a physician in casc of illness, or a surgeon in case of accidenf,
to land or bring off a passenger, or even to lend assistance to the inhabitants in fire,
flood, or pestilence, it would, upon this construetion, be held to violate the Treaty
stipulations maintained between two enlightened, maritime, and most friendly
nations, whose ports are frecly open to cach other in all other places and under ail
other circumstances. If a vesscl is not engaged in fishing, she may enter all ports.
But if employed in fishing not denied to be lawful, she is excluded, though on the
most innocent errand.  She may buy water, but not food or medicine ; wood, but not
coal. She may repair rigging, but not purchase a new rope, though the inhabitants
are desirous to scll if. -if she even cntered the port (having no other business) to
report herself to the Custom-Louse, as the vessel in question is now seized for not
doing, she would be equally within the interdiction of the Treaty. If it be said these
are extreme instances of violation of the Treaty, not likely to be insisted on, I reply
that 1o one of them is more extreme than the one relied upon in this case.

I am persuaded that your Lordship will, upon reflection, concur with me that
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an intention sc narrow, and in its results so unreasonable and so unfair, is not to be
attributed to the High Contracting Partics who entered into this Treaty.

It seems to me clear that the Treaty mus” b= construed in accordance with those
ordinary and well-settled rules applicable to all written instruments, which, without
such salutary assistance, must constantly fail of their purpose. By these rules the
letter often gives way to the intent, or, rather, is only used to ascertain the intent.
The whole document will be taken together, and will be considered in connection
with the attendant circumstances, the situation of the parties, and the object in
view. And thus the literal meaning of an isolated clause is offen shown not to be
the meaning really understood or intended.

Upon these prineiples of construction, the meaning of the clause in quéstion does
not seem doubtful. It is a Treaty of friendship, and not of hostility. Its object was
to define and protect the relative rights of the people of the two countries in these
fisheries, not to cstablish a system of non-intercourse, or the means of mutual and
unnecessary annoyance. 1t should be judged in view of the general rules of
international comity, and of maritime intercourse and usage, and its restrictions
considered in the light of the purposes they were designed to serve.

Thus regarded, it appears to me clear that the words, *for no other purpose
whatever,” as employed in the Treaty, mean no other purposes irconsistent with the
provisions of the Treaty, or prejudicial to the interests of the provinces or their
inhabitants, and were not intended to prevent the entry of American fishing-vessels
into Canadian ports for innocent and mutually beneficial purposes, or unnecessarily
to restrict the free and friendly intercourse customary between all civilized maritime
nations, and especially between the United States and Great Britain. Such, I cannot
but believe, is the construction that would be placed upon this Treaty by any
enlightened Court of Justice.

But even were it conceded that if the Treaty was a private contract instead of
an international one, a Court, in dealing with an action upon it, might find itself
hampered by the letter from giving effect to the intent, that would not be decisive of
the present case.

The interpretation of Treaties between nations in their intercourse with each
other proceeds upon broader and higher considerations. The question is not what is
the technical effect of the words, but what is the construction most consonant to the
dignity, the just interests, and the friendly relations of the sovereign Powers. I
submit to your Lordship that a construction so harsh, so unfriendly, so unnecessary,
and so irritating as that set up by the Canadian authorities is not such as Her
Majesty’s Government has been accustomed either to accord or to submit to. It
would find no precedent in the history of British diplomacy, and no provocation in
any action or assertion of the Government of the United States.

These views derive great if not conclusive force from the action of the British
Parliament on the subject, adopted very soon after the Treaty of 1818 took effect,
and continued without change to the present time. An Act of Parliament
(59 Geo. III, cap. 38) was passed on the 14th June, 1819, to provide for carrying
into effect the provisions of the Treaty. After reciting the terms of the Treaty, it
enacts (in substance) that it shall be lawful for His Majesty, by Orders in Council,
to make such Regulations and to give such directions, orders, and instructions to
the Governor of Newfoundland, or to any officer or officers in that station, or to any
other persons, “as shall or may be from time to time decmed proper and necessary for
the carrying into effect the purposes of said Convention with relation to the taking,
drying, and curing of fish by inhabitants of the United States of America, in common
with British subjects, within the limits set forth in the aforesaid Convention.”

It further enacts that any foreign vessel engaged in fishing, or preparing to fish,
within 8 marine miles of the coast (not authorized to do so by Treaty) shall be seized
or forfeited upon prosecution in the proper Court.

It further provides as follows :— _ .

““'That it shall and may be lawful for any fisherman of the said United States to
enter into any such bays or harbours of His Britannic Majesty’s dominions in America
as are last mentioned, for the purpose of shelter and repairing damages therein, and of
purchasing wood and of obtaining water, and for no other purpose whatever; subject,
nevertheless, to such restrictions as may be necessary to prevent such fiskermen ot the
said United States from taking, drying, or curing fish in the said bays or harbours, or
in any other manncr whatever abusing the said privileges by the said Treaty and this
Act reserved to them, and as shall for that purpose be imposed by any Order or Orders
to be from time to time made by His Majesty in Council under the :Jw:i;hority2 of this
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Act; and by any Regulations which shall be issued by the Governor, or person
exercising the office of Governor, in any such pal:ts of ng Ma;esty’s. dominions in
America, un " er or in pursuance of any such Order in Council as aforesaid.”

It further enacts as follows :— . '

“That if any person or persons, upon requisition made by the Governor of
Newfoundland, or the person exercising the office of Governor, or by any Governor or
person exercising the office of Governor in any other parts qf His Majesty's doxmmox;s
In America as aforesaid, or by any officer or officers acting under such Governor
or person exercising the office of Governor, in the execution of any orders or
instructions from His Majesty in Council, shall refuse to depart from such bays
or harbours; or if any person or persons shall refuse or neglect to conform to
any Regulations or directions which shall be made or given for the execution of any of
the purposes of this Act; every such person so refusing, or otherwise offending against
this Act, shall forfeit the sum of 200/, to be recovered,” &c.

It will be perceived from these extracts, and still more clearly from a perusal of
the entire Act, that while reciting the language of the Treaty in respect to the

urposes for which American fishermen may cater British ports, it provides no
?orfeiture or penalty for any such entry, unless accompanied either (1) by fishing, or
preparing to fish, within the prohibited limits; or (2) by the infringement of restric-
tions that may be imposed by Orders in Council to prevent such fishing, or the drying
or curing of fish, or the abuse of privileges reserved by the Treaty ; or (3) by a refusal
to depart from the bays or harbours upon proper requisition. )

1t thus plainly appears that it was not the intention of Parliament, nor its
understanding of the Treaty, that any other entry by an American fishing-vessel into
a British port should be regarded as an infraction of its provisions, or as affording the
basis of proceedings against it. )

No other Act of Parliament for the carrying out of this Treaty has ever been
passed. It is unnecessary to point out that it is not in the power of the Canadian
Parliament to enlarge or alter the provisions of the Act of the Imperial Parliament,
or to give to the Treaty either a construction or a legal effect not warranted by that
Act.

But until the effort which I am informed is now in progress in the Canadian
Parliament for the passage of a new Act on this subject, introduced since the seizures
under consideration, I do not understand that any Statute has ever been enacted in
that Parliament which attempts to give any different construction or effect to the
Treaty from that given by the Act of 59 Geo. IIL i

The only Provincial Statutes which, in the proceedings against the * David J.
Adams,” that vessel has thus far been charged with infringing are the Colonial Acts
of 1868, 1870, and 1883. It is thereforce fair fo presume that there are no other
Colonial Acts applicable to the case, and 1 know of none.

The Act of 1868, among other provisions not material to this discussion, provides
for a forfeiture of foreign vessels “found fishing, or preparing to fish, or to have been
fishing in British waters within 3 marine miles of the coast;”’ and also provides a
penalty of 400 dollars against a master of a foreign vessel within the harbour who
shall fail to answer questions put in an examination by the authorities. No other
act is by this Statute declared to be illegal, and no other penalty or forfeiture is
provided for.

The very extraordinary provisions in this Statute for facilitating forfeitures and
embarrassing defence against or appeal from them not material to the present case
woulid, on a proper occasion, deserve very serious attention.

- The Act of 1870 is an amendment of the Act just referred to, and adds nothing to
it affecting the present case.

The Act of 1883 has no application to the case, except upon the point of the
omission of the vessel to report to the Customs officer, alrcady considered.

1t results, therefore, that, at the time of the seizure of the * David J.. Adams ” and
other vessels, there was no Act whatever, either of the British or Colonial Parliaments,
which made the purchase of bait by those vessels illegal, or provided for any forfeiture,
penalty, or proceedings against them for sucha transaction ; and even if such purchase
could be regarded as a violation of that clause of the Treaty which is relied on,
no Law existed under which the seizure could be justified. It will not be contended
that Custom-house authorities or Colonial Courts can seize and condemn vessels for a
breach of the stipulations of a Treaty when no legislation exists which authorizes them
to take cognizance of the subject, or invests them with any Jurisdiction in the
premises. Of this obvious conclusion the Canadian authorities seem to be quite

Somi




61

aware. I am informed that since the seizures they have. pressed, or are pressing,
through the Canadian Parliament in much haste an Act which is designed, for the
first time in the history of the legislation under this Treafy, to make the facts upon
which the American vessels have been seized illegal, and to authorize proceedings
against them therefor.

‘What the effect of such an Act will be in enlarging the provisions of an existing
Treaty between the United States and Great Britain need not be considered here.
The question under discussion depends upon the Treaty, and upon such legislation,
warranted by the Treaby, as existed when the seizures took place. '

The practical construction given fo the Treaty down to the present time has
been in entire accord with the conclusions thus deduced from the Act of Parliament.
The British Government has repeatedly refused to allow interference with American
fishing-vessels, unless for illegal fishing, and has given explicit orders to the contrary.

On the 26th May, 1870, Mr. Thornton, the British Minister at Washington,
communicated officially to the Secretary of State of the United States copies of the
orders addressed by the British Admiralty to Admiral Wellesley, commanding Her
Majesty’s naval forces on the North American Station, and of a letter from the
Colonial Department to the Foreign Office, in order that the Secretary might * see
the pature of the instructions to be given to Her Majesty’s and the Canadian
officers employed in maintaining order at the fisheries in the neighbourhood of the
coasts of Canada.’” Among the documents thus transmitted is a letter from the
Foreign Office to the Secretary of the Admiralty, in which the following language is
contained.

“The Canadian Government bas recently determined, with the concurrence of

Her Majesty’s Ministers, to increase the stringency of the existing practice of
dispensing with the warnings bitherto given, and seizing at once any vessel detected
in violating the law.
+ “Inview of this change, and of the questions to which it may give rise, I am
directed by Lord Granville to request that you will move their Lordships to instruct
the officers of Her Majesty’s ships employed in the protection of the fisheries that
they are not to seize any vessel unless it is evident, and can be clearly proved, that
the offence of fishing has been commitied, and the vessel itself captured, within
3 miles of Jand.”

In the letter from the Lords of the Admiralty to Vice-Admiral Wellesley of the
5th May, 1870, in accordance with the foregoing request, and transmitting the letter
above quoted from, there occurs the following language :—

* My Lords desire me to remind you of the extreme importance of Commanding
Officers of the ships selected to protect the fisheries exercising the utmost discretion in
carrying out their instructions, paying special attention to Lord Granville’s observation,
that no vessel should be seized unless it is evident, and can be clearly proved, that the
offence of fishing has been committed, and that the vessel is captured, within 3 miles of land.”

Lord Granville, in trapsmitting to Sir John Young the aforesaid instructions,
makes use of the following lapguage :—

“ Her Majesty’s Government do not doubt that your Ministers will agree with
them as to the propriety of these instructions, and will give corresponding instructions
to the vessels employed by them.” i

These instructions were again officially stated by the British Minister at
Washington to the Secretary of State of the United States, in a lefter dated the
11th June, 1870.

Again, in February 1871, Lord Kimberley, Colonial Secretary, wrote to the
Governor-General of Canada as follows :—

“The exclusion of American fishermen from resorting to Canadian ports, except
for the purpose of shelter and of repairing damages therein, purchasing wood, and of
.obtaining water, might be warranted by the letter of the Treaty of 1818, and by the
terms of the Imperial Act 59 Geo. 11, cap. 38; but Her Majesty’s Government feel
bound to state that it seems to them an extreme measure, inconsistent with the general
poliey of the Empire, and they are disposed to concede this point to the United States’
Government, under such restrictions as may be necessary to prevent smuggling, and to
guard against any substantial invasion of the exclusive rights of fishing which may be
reserved to British subjects.” .

And in a subsequent letter from the same source to the Governor-General the
following language is used :— i ]

“T think it right, however, to add that the responsibility of determining what is
the true construction of & Treaty made by Her Majesty with any foreign Power must
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retain with Her Majesty's Government, and that the degree to which this country
- would make itself a party to the strict enforcement of the Treaty rights may depend
not only on the literal construction of the Treaty, but on the moderation and reason-

ableness with which these rights are asserted.” ) _ )
I am not aware that any modification of these instructions, or any different rule

from that therein contained, has ever been adopted or sanctioned by Her Majesty’s
Government. ]

Judicial authority upon this question is to the same effect. That the purchase of
bait by American fishermen in the provincial ports has been a common practice
is well known, but in no case, so far as I can ascertain, has a seizure of an American
vessel ever been enforced on the ground of the purchase of bait, or of any other
supplies. On the hearing before the Halifax Fisheries Commission in 1877-78 this
question was discussed, and no case could be produced of any such condemmation.
Vessels shown to have been condemned were in all cases adjudged guilty either of
fishing, or preparing to fish, within the prohibited limit. .

And in the case of the *“White Fawn,” tried in the Adwmiralty Court at New
Brunswick before Judge Hazen in 1870, I understand it to have been distinctly held
that the purchase of bait, unless proved to have been in preparation for illegal fishing,
was not a violation of the Treaty nor of any existing law, and afforded no ground for
proceedings against the vessel. . N

But even were it possible to justify on the part of the Canadian authorities the
adoption of a construction of the Treaty entirely different from that which has always
heretofore prevailed, and to declare those acts criminal which have hitherto been
regarded as innocent, upon obvious grounds of reason and justice, and upon common
principles of comity to the United States’ Government, previous notice should have
been given to it or to the American fishermen of the new and stringent restrictions it
was intended to enforce.

If it was the intention of er Majesty’s Government to recall the instructions
which T have shown had been previously and so explicitly given relative to interference
with American vessels, surely notice should have heen given accordingly.

The United States have just reason to complain, even if these restrictions could
be justified by the Treaty, or by the Acis of Parliament passed to carry it into effect,
* that they should be enforced in so harsh and unfriendly a manner, without notice to
the Government of the change of policy, or to the fishermen of the new danger to
which they were thus exposed.

In any view, therefore, which it seems to me can be taken of this question, I feel
justified in pronouncing the action of the Canadian’ authorities in seizing and still
retaining the * David J. Adams™ to be not only unfriendly and discourteous, but
altogether unwarrantable.

~ The seizure was much aggravated by the manner in which it was carried into
effect. It appears that four several visitations and searches of the vessel were made
by boats from the Canadian steamer “Lansdowune” in Annapolis Basin, Nova Scotia.
The “ Adams” was finally taken into custody, and carried out of the Province of
Nova Scotia across the Bay of TFundy and into the port of St. John's, New
Brunswick ; and, without explanation or hearing, on the following Monday, the 10th
May, taken back by an armed crew to Digby, in Nova Scotia. That, in Dighy, the
paper alleged to be the legal precept for the capture and detention of the vessel was
nailed to her mast in such manncr as to prevent its contents heing read, and the
request of the captain of the “David J. Adawms,” and of the United States’ Consul-
General, to be allowed to detach the writ from the mast, for the purpose of learning
its contents, was positively refused by the Provincial official in charge. Nor was the
United Btates' Consul-General able to learn from the Commander of the * Lansdowne ”
the nature of the complaint against the vessel, and his respectful application to that
effect was fruitless.

From all the circumstances attending this case, and other recent cases like it, it
seems to me very apparent that the seizure was not made for the purpose of enforcing
any right or redressing any wrong. As I have before remarked, it is not pretended
that the vessel had been enguged in fishing, or was intending to fish, in the prohibited
waters, or that it hdd done, or was intending to do, any other injurious act. It was
proceeding upon its regular and lawful business of fishing in the deep sea. It had
received no request, and, of course, could have disregarded no request, to depurt, and
was, in fact, departing when seized ; nor had its master refused to answer any questions
pit by the authorities,

Tt had violated no existing Law, and had incutred no penalty that any known
Statute imposed.
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. It seems to me impossible fo eseape the emmelusion that this and other similar
seizures were made by the Canadian authorities for the deliberate purpose of
harassing and embarrassing the Ameriean fishing-vessels im the pursuit of their
lawful employment, and the injury, which would have been a serious one if
committed under & mistake, is very much aggravated by the motives which appear
to have prompted it.

I am instructed by my Government earmestly to pretest against these
proceedings as wholly unwarranted by the Treaty of 1818, and aliogether inconsistent
with the friendly relations hitherto existing betweem the United States and Her
Majesty’s Government; to request that the “David J. Adams’ and the other
American fishing-vessels now under seizure in Canadian ports be immediately released ;
and that proper orders may be issued to prevent similar proceedings in the future;
and I am also instructed to inform you that the United States will hold Her Majesty’s
Government responsible for all losses which may be sustained by American citizens in
the dispossession of their property growing out of the search, seizure, detention, or
sale of their vessels lawfully within the territorial waters of British North America.

The real source of the difficulty that has arisen is well understood. It is to be
found in the irritation that has taken placc among a portion of the Cahadian people
on asecount of the termination, by the United Btates’ Government, of the Treaty of
Washington om the 1st July last, whereby fish imported from Canada into the United
States, and which, so long as that Treaty remained in force, was admitted free, is now
liable to the import duty provided by the General Revenue Laws. And the opinion
appears to have gained ground in Canada that the United States may be driven, by
harassing and annoying their fishermen, into the adoption of a new Treaty by which
Canadian fish shall be admitted free. ‘

Xt is not mecessary to say that this scleme is likely to prove as mistaken in
policy as it is indefensible in principle. In terminating the Treaty of Washington
the United States were simply exercising a right expressly reserved to both parties
by the Treaty itself, and of the exercise of which by either party neither can
complain. They will not be coerced by wanton injury into the making of a new one.
Nor would a negotiation that had its origin in mutual irritation be promising of
success. The question now is net what fresh Treaty may or might be desirable, but
what is the true and just construction, as between the two nations, of the Treaty that
already exists.

The Government of the United States, approaching this question in the most
friendly spirit, cannot doubt that it will be met by Her Majesty’s Government in the
same spirit, and feels every confidence that the action of Her Majesty’s Government
in the premises will be sueh as to maintain the cordial relations between the two
countries that have so long happily prevailed.

I have, &c.
(Signed) E. J. PHELPS.
No. 62.
8ir R. Herbert to Sir J. Pauncefote.~(Received June 10.)
Sir Downing Street, June 9, 1886.

" WITH reference to previous correspondence, ¥ am directed by the Seerctary of
State for the Colonies to transmit to you, for the information of the Ear} of Rosebery,
copies of two despatches from the Governor-General of Canada relative to the North
American Fisheries question.

I am, &e. ,
(Signed) ROBERT G. W. HERBERT.

Inclosnre 1 in Ne. 62.
The Marquis of Lansdowne to Earl Granville.

My Lord, Government House, Ottawa, May 26, 1886,

I HAVE the honour to forward to your Lordship herewith a copy of a further
despatch from Sir Lionel West in connection with Mr. Bayard’s note on the questions
arising from the seizures of American fishing-vessels in Canadian waters.

I have, &e.
(Signed) LANSDOWNE,
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Inclosure 2 in No. 62.
Sir L. West to the Marquis-of Lansdowne.

My Lord, Washington, May 21, 1886..
1 HAVE the honour to acknowledge the receipt of your Excellency’s despatch of

the 17th instant, and to inform your Lordship that I took an opportunity of communi-

cating it to the Secretary of State, who expressed great satisfaction at the conciliatory

o
language used by your Excellency.
e vy I have, &c.
(Signed) L. 8. SACKVILLE WEST.

Inclosure 3 in No. 62,

The Marquis of Lansdowne to Earl Granville.

My Lord, Government House, Ottawa, May 26, 1886.
WITH reference to the concluding paragraph of my despatch of the 19th instant,
reporting the seizure of the American fishing-schooner “Ella M. Doughty,” I have
the honour to inform your Lordship that the vessel in question is being proceeded
against in the same way as the “ David J. Adams,” viz., for violation of the Customs
Act of 18883, of the Dominion Fishery Act of 1868, and for contravention of the Treaty

of 1818.
1 have, &ec.
(Signed) LANSDOWNE.
No. 63:
8ir L. West to the Earl of Rosebery.~(Received Jure 11.)
My Lord, Washington, May 30, 1886.

_ I HAVE the honour to inclose to your Lordship herewith copy of a note which I

have received from the Secretary of State, protesting against the provisions of the Bill
in the Canadian Parliament as an assumption of jurisdiction unwarranted by existing
Conventions between Great Britain and the United States, and informing me that the
United States’ Minister in London has been instructed in this sense.

At an interview which I had yesterday with Mr. Bayard he again alluded to the
right of the Dominion Government to interpret a Treaty between QGreat Britain and
the United States, but he was not at the time aware of the proceedinge in the
Canadian Parliament, and only sought for information as to the relation of the
Legislatures of Great Britain and Canada. It was only after I left bim that he
received the copy of the Bill in guestion, upon which he addressed to me the note
copy of which accompanies this despateh.

I have forwarded a copy of Mr. Bayard’s note to the Marquis of Lansdowne for
- his Excellency’s information.

I have, &ec.

(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 63.
Mr. Bayard to Sir L. West.
Sir, o ) Department of State, Washington, May 29, 1886.
I HAVE just received an official imprint of House of Commons Bill No. 136,
vow pending in the Canadian Parliament, entitled  An Act further to amend the Act
respecting Fishing by Foreign Vessels,” and am informed that it has passed the
House, and is now pending in the Senate.

. This Bill proposes the forcible search, seizure, and forfeiture of any foreign vessel
within any harbour in Canada, or hovering within 8 marine miles of any of the coasts,



bays, creeks, or harbours in Canada, where such vessel has entered such waters for any
purpose not permitted by the laws of nations, or by Treaty or Convention, or by any
law of the United Kingdom or of Canada now in force.

I hasten to call your attention to.the wholly unwarranted proposition of the
Canadian authorities, through their local agents, arbitrarily to enforce according to
their own construction the provisions of any Convention between the United States
and Great Britain, and, by the interpolation of language not found in any such Treaty,
and by interprecation not claimed or conceded by either party to such Treaty, to
invade and destroy the commercial rights and privileges of citizens of the United
States under and by virtue of Treaty stipulations with Great Britain and Statutes in
that hehalf made and provided. '

I have also been furnished with a copy of Circular No. 371, purporting to be from
the Customs Department at Ottawa, dated the 7th May, 1886, and to be signed by
J. Johnson, Commissioner of Customs, assuming to execute the provisions of the
Treaty between the United States and Great Britain concluded the 20th October,
1818; and printed copies of a “ Warning” purporting to be issued by George E.
Foster, Minister of Marine and TFisheries, dated Ottawa, the 5th March, 1886, of a
similar tenour, although eapable of unequal results in its execution.

Such proceedings I conceive to be flagrantly violative of the reciprocal commercial
privileges to which citizens of the United States are lawfully entitled under Statutes
of Great Britain and the well-defined and publicly proclaimed authority of both
countries, besides being in respect of the existing Conventions between the two
countries an assumption of jurisdiction entirely unwarranted, and which is wholly
denied by the United States.

In the intervest of the maintenance of peaceful and friendly relations I give you
my earliest information on the subject, adding that I have telegraphed Mr. Phelps,
our Minister at London, to make earnest protest to Her Majesty’s Government against
such arbitrary, unlawful, unwarranted, and unfriendly action on the part of the
Canadian Government and its officials, and have instructed Mr. Phelps to give nofice
that the Government of Great Britain will be held liable for all losses and injuries to
citizens of the United States and their property caused by the unauthorized and
unfriendly action of the Canadian officials to which I have referred.

I bave, &e.
(Signed) T. F. BAYARD.

No. 64.
Sir L. West to the Barl of Rosebery.¥—(Recetved June 11.)

My Lord, Washington, May 30, 1886.

T HAVE the honour to inform your Lordship that the fine imposed on the Nova
Scotia fishing-schooner “ Sisters,” seized at Portland (Maine) for a violation of the
Customs Regulations, has been remitted by the Acting Secretary of the Treasury.

I inclose herewith an article from the “New York Herald” in connection
therewith.} . _

I have, &c.
(Signed) L. 8. SACKVILLE WEST.

No. 65.
Sir L. West to the Earl of Rosebery.—(Received June 11.)

My Lord, Washington, June 3, 1886.
I HAVE the honour to inclose to your Lordship herewith copies of two letters
which I have received from Mur. Bayard respecting the proceeding of the Canadian
authorities agalnst American fishing-vessels. I have explained to Mr. Bayard that
I am powerless to deal with these matters.
I have, &e.
(Signed) L. 8. SACKVILLE WEST.

>

* Copy to Colonial Office, June 15. 4 Not printed.
rs4] ~ |
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Inclesure 1 in No. 85.
My, Bayard to Sip L. West.

My dear Bir Lionel, Department of State, Washington, June 1, 1886.

I BEND you a copy of a telegram I have received from our Consul-General at
Halifax, reporting additional cases of interference with American wvessels by the
Canadian authorities. . i

There is no possible justification apparent in the repetition and continuance of
such harsh and harassing action on the part of the provincial authorities against
peaceful commerce. It can only be productive of injury to the efforts to establish a
just mutual understanding, and obstruct the amicable international arrangement of a
vexed question.

Very sincerely yours,
(Bigned) T. F. BAYARD.

Inclosure 2 in No. 65.
Mr. Phelan to Mr. Bayard.

(Telegraphie.) Hualifaz, Nova Scotia, May 80, 1886.
CUTTER * Houlett” boarded American vessel at Canso and searched her. I
have not particulars.
Schooner # Matthew Keany ” detained one day at Souris, Prince Edward’s Island,
for purchasing ten bushels potatoes. The potatoes were landed and vessel allowed

to go.

Inclosure 8 in No. 65.
Mr. Buyard to Sir L. West,

My dear Sir Lionel, Department of State, Washington, June 2, 1886.

A TELEGRAM from Eastport, in Maine, to the Member of Congress from that
distriet, announces a threat by Dominion Colicctors of Customs to seize American
boats if they buy herring for canning in the Dominion weirs. ,

This, additional threatened inhibition of trade relates to the sardine industry,
which consists in canning in the United States very small and young herring, which
I am informed are caught very closely inshore in weirs in Canadian waters by the
inhabitants and sold to citizens of the United States.

The occupation is carried on solely by Canadian fishermen along the coasts of
their own country, so that the interference suggested is with their freedom of contract
to dispose of property lawfully, the result of their own labours, because the sale is to
citizens of the United States.

Tt is important that the facts should be made known plainly,

Yours, &e.
(Signed) T. F. BAYARD.

NO- 66:-
Sir L. West to the Earl of Rosebery~—(Received June 14.)

My Lord, Washington, June 4, 1886,

WITH reference to my despatch of the 11th May, I haye the honour to inclose
to your Lordship herewith the text of the Bill relating to American shipping which
has passed Congress. Section 12 refers to reciprocity of tonnage dues, and section 17
is the retaliatory clause directed against Canada.

Official copies of the Act, when ,agprovediby the President, will be forwarded.*

: have, &e.
(Signed) L. 8. SACKVILLE WEST.

* The Act war approved June 19, 1886,
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Iriclosure in No. 66,
Extract from thé Bill velating to Ameri'can Shipping,

SECTION 12. That the President be, and hereby is, directed to cause the Govern-
ments of foreign countries which, at any of their ports, impose on American vessels
a tonnage tax or lighthouse dues, or other equivalent tax or taxes, or any other
fees, charges, or dues, to be informed of the provisions of the preceding section, and
invited to co-operate with the Government of the United States in abolishing all
lighthouse dues, tonnage taxes, or other equivalent tax or taxes on, and also all
othet fees for official servicos te the vessels of the respective nations employed
in zhe trade between the ports of such foreign country and the ports of the United
States.

Sect. 17. That whenever any foreign country whose vessels have been placed
on the same footing in the ports of the United States as American vessels (the
ooastwise trade excepted) shall deny to any vessels in the United States any of ‘the
commercial privileges accorded to national vessels in the harbours, ports, or waters
of such foreign country, the President, on receiving satisfactory information of the
continuance of such diseriminations against any vessels of the United States, is
hereby authorized to issue his Proclamation excluding, on and after such time as he
may indicate, from the exercise of such commercial privileges in the ports of the
United States as are denied to American vessels in the ports of such foreign eountry,
all vessels of such foreign country of a similar character to the vessels of the
United States thus discriminated against, and suspending such concessions previously
granted to the vessels of such country; and on and after the date named in such
Proclamation for it to take effect, if the master; officer, or agent of any vessel of such
foreign country exeluded by said Proclamation from the exercise of any commercial
privileges shall do any act prohibited by said Proclamation in the poris, harbours, or
waters of the United States for or on account of such vessel, such vessel, and its
rigging, tackle, furniture, and boats, and all the goods on board, shall be liable
to seizure and forfeiture to the United States ; and any person opposing any officer of
the United States in the enforcement of this act, or aiding and abetting any other
person in such opposition, shall forfeit 800 dollars, and shall be guilty of a mis-
demeanour, and, upon conviction, shall be liable to imprisonment for a term not
exceeding two years.

No. 67.
The Earl of Rosebery to Mr. Phelps.

Sir, Foreign Office, June 14, 1886.

' I HAVE the honour to acknowledge the receipt of your note of the 2nd instant,
containing representations which you have been instructed by your Government
to make respecting certain seizures of American fishing-vessels which have recently
taken place in Canadian ports; and I beg leave to acquaint you, in reply, that
the subject will receive the early and carcful consideration of Her Majesty’s Govern-

ment.
I have, &e. . .
(Signed)  ROSEBERY.
No. 68.
Rir L. West to the Earl of Rosebery.— (Received June 18.)
My Lord, ‘ Washington, June 8, 1886.

1 HAVE the honour to inclose to your Lordship herewith copy of a further note
which I have received from the Secretary of State protesting against the action of the
Canadian Customs authorities at the port of St. Andrew's, New Brunswick, in the case
of the American fishing-vcssel ¢ Annie M. Jordan.”

Your Lordship will observe that it is again intimated (see note of the 1%Qt‘éh May,

[84] 2
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,1886) that Her Majesty’s Government will be held liable for the loss and damage
consequent on the seizures and detention of American vessels.
- 1 have, &e.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 68.

Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, June 7, 1886.

I REGRET exceedingly to communicate that report is to-day made fo me,
accompanied by affidavif, of the refusal of the Collector of Customs of the port
of St. Andrew’s, New Brumswick, to allow the master of the American schooner
“ Annie M. Jordan,” of Gloucester, Massachusetts, to enter the said vessel at that port,
although properly documented as a fishing-vessel, with permission to touch and trade
at any foreign port or place during her voyage.

The object of such entry was explained by the master to be the purchase and
exportation of certain merchandize > (possibly fresh fish for food, or bait for deep-sea
fishing).

'fhe vessel was threatened with seizure by the Canadian authorities, and her
owners allege that they have sustained damage frcz this refusal of commercial
rights.

I earnestly protest against this unwarranted withholding of lawful commercial
privileges from an American vessel and her owners, and for the loss and damage
consequent thereon the Government of Great Britain will be held liable.

I have, &c.
(Signed) - T. F. BAYARD.

No. 69.
The Earl of Rosebery to Sir L. West.

Sir, Foreign Office, June 21, 1886.
I HAVE received your despatch of the 30th ultimo, inclosing a copy of a note
from Mr. Bayard protesting against the provisions of the Bill No. 136 now pending
in the Canadian Parliament, and also against the terms of the Customs Circular
*No. 371 ; and I have to request that you will inform Mr. Bayard, in reply, that the
matter will receive careful attention after the necessary communication with the
Dominion Government.
I am, &e.

(Signed) ROSEBERY.

No. 70.

Sir J. Pauncefote to Sir R. Herbert.
Si,, ¢ Foreign Office, June 21, 1886.
I AM directed by the Earl of Rosebery to transmit to you, to be laid before Earl
Granville, a copy of a despateh from Her Majesty’s Minister at ‘Washington, inclosing
copy of a note from the United States’ Secretary of State protesting against the action
of the Canadian Customs authorities at the port of St. Andrew's, New Brunswick, in
the case of the United States’ fishing-vessel “ Annie M. Jordan ;* and I am to state
that Lord Rosebery would be glad to be furnished with a Report from the Dominion
Government in regard to this case}

. I am, &ec. '

(Signed) JULIAN PAUNCEFOTE.

* No, 68,
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No. 71.

Sir L. West to the Earl of Rosebery.—(Received June 28.)

My Lord, Washington, June 15, 1886.
I HAVE the honour to inclose to your Lordship herewith copy of a note which
I have received from the Secretary of State requesting the attention of Her Majesty’s
Government to certain warnings alleged to have been given to American fishing-
vessels by the Canadian authorities to keep outside imaginary lines drawn from head-
lands to headlands, which he characterizes as wholly unwarranted pretensions of extra- -
territorial authority, and usurpations of jurisdiction. ‘

I have, &c,

(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 71.
Myr. Bayard to Sir L. West.

Sir, Department of State, Washington, June 14, 1886.
THE Consul-General of the United States at Halifax communicates to me the
information derived by him from the Collector of Customs at that ;port, to the effect
that American fishing-vessels will not be permitted to land fish at that port of entry
for transportation in bond across the province.

I have also to inform you that the masters of the four American fishing-vessels
of Gloucester, Massachusetts—* Martha A. Bradly,” ¢ Rattler,” * Eliza Boynton,”
and “ Pioneer ”—have severally reported to the Consul-General at Halifax that the
Sub-Collector of Customs at Canso had warned them to keep outside an imaginary
line drawn from a point 8 miles outside Canso Head to a point 3 miles outside
St. Esprit, on the Cape Breton coast, a distance of 40 miles. This line, for nearly its
entire continuance, is distant 12 to 25 miles from the coast. The same masters also
report that they were warned against going inside an imaginary line drawn from a
point 3 miles outside North Cape, on Prince Edward Island, to a point 3 miles

. outside of East-Point, on the same island, a distance of over 100 miles, and that
t{;is last-named line was for nearly that entire distance about 30 miles from the
shore. :

The same authority informed the masters of the vessels referred to that they
would not be permitted to enter Bay Chaleur.

Such warnings are, as you must be well aware, wholly unwarranted pretensions
of extra-territorial authority, and usurpations of jurisdiction by the Provineial
officials.

It becomes my duty, in bringing this information to your notice, to request that
if any such orders for interference with the unquestionable rights of the American
fishermen to pursue their business without molestation at any point not within
3 marine miles of the shores, and within the defined limits as to which renunciation
of the liberty to fish was expressed in the Treaty of 1818, may have been issued, the
same may at once be revoked as violative of the rights of citizens of the United States
under Convention with Great Britain. : ‘

I will ask you to bring this subject to the immediate attention of Her Britannic
Majesty’s Government to the end that proper remedial orders may be forthwith
issued. ' A

Tt seems most unfortunate and regrettable that questions which have been long
since settled between the United States and Great Britain should now be sought to be
revived. ‘

: I have, &c.
(Signed) T. F. BAYARD.
No. 72.
Sir R. Herbert to Sir J. Pauncefote.—(Received July 3.)
Sir, Downing Street, July 3, 1886.

" 1AM directed by the Secretary of State for the Colonies to transmit to you, for the
information of the Earl of Rosebery, a copy of a despatch, with its inclosures, from the
Governor-General of Canada relative to the case of the Canadian schooner “ Sisters.”

I am, &c.
(Signed) ROBERT G. W. HERBERT.
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Inclosuré 1 ia No, 72. !
The Marquis of Lansdowne to Earl Granville. |

My Lord, A Citadel, Qucdec, June 9, 1886.
1 BAVE the honour $o forward herewith, for your Lordship’s information, copies of
two despatches which I haye received from Her Majesty's Minister at Washington in
regatd to the detention and subsequent release of the Canadian sthooner *Sistets,’” at
Portland, Maiue, for violation of the Customs Regulations of the United States. .
2. The vessel in question arrived in the port of Portland with a cargo of fish, and
became liable to a fine of 500 dollars for the failure of her captain to produce a manifest
of her eargo upon his arrival within the limits of the Customs jurisdiction of the port.
As, however, the United States’ authorities were satisfied that there was no intention on
the part of the captain of the « Sisters ”’ to defraud the revenue, the fine was remitted
~and the vessel released.
1 have communicated copies 6f 8ir Lionel West’s despatches to my Government,.
I have, &e.
(Bigned) LANSDOWNE.

Inclosure 2 in No. 72. A
Sir L. West to the Marquis of Lansdowne.

My Lord, Washington, May 29, 1886.
1 HAVE the honour to inclose herewith to your Excellency copy of the Report of
f}g is‘Cl‘;olhec}:m' of Customs, at Portland (Maine), in regard to the detention of the schooner
ers.’
I have, &ec. :
(Signed) L. 8. SACKVILLE WEST.

Inclosure 8 in No. 72,
Eziract from the “ Washington Republic” of May 29, 1886.

. THE SEIZURE OF THE “SIsTERs.’—Acting Secretary Fairchild yesterday reccived
& Report from Collector Anderson at Portland in regard to the alleged detention of the
British schooner  Sisters,” in which he SAYS t~m
_ “Herewith I transmit a statement of Jesse Ellis, Master of British schooner
*Sisters,’ of Yarmouth, Nova Scotia, relating to a penalty incurred by him in consequence
of violation of provisions of SBection 2814 Revised Statutes of the United States. On
this case't have respectfully to report that this vessel arrived and entered at this port
under circumstances substantially as stated by Captain Ellis. The ‘clearance’ he
alludes to l’m’s on its face the single word “ fish’ as o description of cargo. Nowhere on
‘ cleax‘a;nce’ 18 any reference made to kind, condition, quantity, by whom shipped, or to
whom consigned. Very likely the discrepancy between his statement and the fact arises
through an Inadvertence on the part of the person he employed to draw up the state-
tent. The Acting Boarding Officer at this port reported to me, through the Surveyor,
under date of the 24th instant, that this vessel arrived at this pors to-day, and the captain
failed to producee a manifest of the cargo on hoard such schooner.

“In éqgsg?{nence of this the Master was informed on entry that he was liable to o
pena:ffgy of 500 olfars for failure to produce a manifest upon his arrival within the limits
of this collection district, as provided by Section 2814 Revised Statutes of the United
States; that under an Article of Treasury Regulations, 1884, relating to Customs and
Namg{mqn Laws, the case wonld be submitted to the Secretary of the Treasury before
enfo‘_rpmg the penalty. 1 believe the reasons he assigns for his failure to comply with
§§e tequirements of the Navigation Laws and Custons Regulations of the United %tates
tobe true. I have not discovered any attempt on bis part to defraud the revenve. He
presented & manifest in proper form on entry of his vessel, in whick cargo was set up as
taken on board at Farnsworti, Xova Scotia; contents, 20,000 fresh mackerel, shipped by
W, A. Killien, and consizhed to W. L. Clements and Co.; consignee’s residence,
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Portland ; and port of destination, Portland. In view of the fact that the ‘morning
papers of this city publish in full a statement of Captain Ellis, as herein inclosed, I deem
1t proper to say that the document was not furnished the press by an officer connected
with the Customs Service at this port, to my knowledge. I respectfully submit the cage,
and await your instructions thereon.”

Captain Ellis’ statement, referred to in the above letter, has already been
published. ' ‘

Inclosure 4 in No, 72.
Sir L. West to the Marquis of Lansdowne.

My Lord, ) Washington, Many 31, 1886.

I HAVE the honour to inform your Excellency that the fine imposed on the Nova
Scotia. fishing schooner * Sisters,” seized at Portland (Maine) for a violation of the
Customy Regnlations, has been remitted by the Acling Secretary of the Treasury. I
inclose herewith an article from the “ New York Herald  in connection therewith.

I have, &e. ;
(Signed) L. 8. SACKVILLE WEST.

Inclosure 5 in No., 72,
Extract from the “ New York Herald” of May 81, 1886.
“ ERRING SISTERS, GO IN PEACE.”

MR. FAIRCHILD, the Acting Secretary to the Treasury, has remitted the fine to
which the Nova Scotia fishing schooner #Sisters,” which was seized at Portland last
Mouday, was liable for want of a manifest. The “ Herald” anticipated this remission.
On the morning after the seizare we expressed our confidence that the Treasury
Department would temper justice with mercy as soen as it received an_ official certificate
of the facts which our correspondent at Portland alrcady had ascertained and reported
to us. The skipper was just as devoid of evil intention as were the captains and crews of
those fishing schooners from Gloucester and Portland which the Canadians have seized
and are prosecuting not only unmercifully, but unjustly.

The difference between the conduct of the anthorities on this side of the border and
on the other side is a great one, and will not fail to be noticed wherever the fishery
questions are discussed. No special merit, to be sure, abtaches to our Treasury
Departrent for its course in this case. It has done only what was to be expected of &
civilized administration, and the Canadians have only themselves to blame for the
contrast,

No. 73.
Sir L. West to the Earl of Rosebery~—(Received July 15.)

My Lord, Washington, July 3, 1886.

1 HAVE the honour to inclose to your Lordship herewith copy of a further note
which I have received from the Secretary of State, reporting the detention of the
American schooner “City Point,” of Portland (Maine), by the authorities of Nova

Scotia.
1 have, &e.
(Signed) L. 8. SACKVILLE WEST
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Inclosure in No. 73.
Mr. Bayard to Sir L. WWest,

Sir, Department of State, Washington, July 2, 1886.
IT is my unpleasant duty promptly to communicate to you the telegraphic Report
to me by the United States’ Consul-General at Halifax, that the schooner ¢ City Point,”
of Portland, Maine, arrived at the port of Shelburne, Nova Scotia, landed two men,
obtained water, and is detained by the authorities until further instructions are received
from Ottawa. The case, as thus reported, is an infringement of the ordinary rights of
international hospitality, and constitutes a violation of Treaty stipulations and commer-
cial privileges, evincing such unfriendliness to the citizens of the United States as is
greatly to be deplored, and which I hold it to be the responsible duty of the Government
of Great Britain promptly to correct.
I have, &e,
(Signed) T. F. BAYARD.

No. T4,
Mp. Phelps to the Earl of Rosebery.—(Received July 17.)

My Lord, Legation of the United States, London, July 16, 1886.

I HAVE the honour to inclose herewith the copy of a telegram which I have just
received from the Secretary of State, and to which I beg that your Lordship will give the
earliest possible attention.

T have, &c.

(Siguned) E. J. PHELPS.

Inclosure in No. 74.
Mr. Bayard to Mr. Phelps.

(Telegraphic.) (Received at the Legation, July 16, 1886).

YOU will state to Lord Rosebery that, vealizing fully any embarrassment or delays
attendant upon pending changes of British Administration, it is our duty to call upon
Tmperial Government to put a stop to the unjust, arbitrary, and vexatious action of
Canadian authorities towards our citizens engaged in open sea fishing and trading, but not
violating or contemplating violation of any Law or Treaty. Our readiness, long since
expressed, to endeavour to come to a just and fair joint interpretation of Treaty rights and
commercial privileges, is ill mét by persistent and unfricndly action of Canadian authorities,
which is rapidly producing a most jwious and exasperating effect. 1 am without reply
from British Minister, who is now absent.

No. 5.

Sir J. Pauncefote to Sir R, Herbert.
Sir, Foreign Office, July 17, 1888.

I AM directed by the Barl of Rosebery to transmit to you a copy of a despatch
from Her Majesty’s Minister at Washington,* inclosing a copy of a note from Mr. Bayard,
in which he protests against the detention of the American schooner “ City Point” at
Shelburne, Nova Scotia; and 1 am to request that Barl Granville will instruct the
Marquis of Lansdowne, by telegraph, to send home a Report on the subject, if possible,
by cable, :

T am, &ec.
(Signed) JULIAN PAUNCEFOTE.

* No. 73.
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. No. 76.

Mr. Hardinge to the Eurl of Rosebery.—(Received Julj 23.)

My Lord, Washington, July 12, 1886.

I HAVE the honour to transmit herewith to your Lordship copy of a note received
to-day, from the Secretary of State, protesting against the action of the Canadian
Customs authorities at Pictou, Nova Scotia, in denying to the steamship “ Novelty,” of
the United States, the right to take in steam coal, purchase ice, or tranship fish in bond
to the United States,

T have, &ec.
(Signed) CHARLES HARDINGE,

Inclosure in No. 76.

Mr. Bayard to Sir L. West.

. Department of State, Washington, July 10, 1886.

I HAVE the honour to inform you that I am in receipt of a Report from the
Consul-General of the United States at Halifax, accompanied by sworn testimony, stating
that the * Novelty,” & duly registered merchant steam-vessel of the United States, has
been denied the right to take in steam coal, or purchase ice, or tranship fish in hond to
the United States, at Pictou, Nova Scotia.

1t appears that, having reached that port on the 1st instant, and finding the Customs
Office closed on account of a holiday, the master of the “ Novelty ”* telegraphed to the
Minister of Marine and Fisheries at Ottawa, asking if he would be permitted to do any
of the three things mentioned above ; that he received in reply a telegram reciting, with
certain inaccurate and extended applicatien, the language of Article I of the Treaty of
1818, the limitations upon the significance of which are impending discussion between
the Government of the United States and that of Her Britannic Majesty; that on
entering and clearing the “Novelty” on the following day at the Custom-house, the
collector stated that his instructions were contained in the telegram the master had
received ; and that, the privilege of coaling being denied, the “ Novelty ” was compelled
to leave Pictou without being allowed to obtain fuel necessary for her lawful voyage on a
dangerous coast.

Against this treatment I make instant and formal protest, as an unwarranted
interpretation and application of the Treaty by the officers of the Dominion of Canada
and the Province of Nova Scotia, as an infraction of the laws of commercial and maritime
intercourse existing between the two countries, and as a violation of hospitality, and for
any loss 1or injury resulting therefrom the Government of Her Britannic Majesty will be
held liable.

Sir

I have, &e. .
(Signed) T. F. BAYARD.

No. 77.

Mr. Hardinge to the Earl of Rosebery.—(Received July 23.)

My Lord, Washington, July 12, 1886,

WITH reference to my preceding despatch of to-day, I have the bhonour to
inclose to your Lordship herewith copy of a further note addressed by the Secretary of
State to Sir L. West, protesting against the interference of the Dominion cruizer
“ Middleton > in preventing American boats from visiting St. Andrew’s, New Brunswick,
for the purpose of there purchasing herring for canning.

In reply, I have merely acknowledged the receipt of his note, and stated that I
would acquaint your Lordship with his views on this subject.

1 have also the honour to transmit to your Lordship an extract from the ¢ National
Republican ” of to-day’s date, giving the full text of Mr. Bayard’s reply to Representative
Boutelle of Maine, together with a statement made by the Captain of one of the
American boats in question, whose masters complain of the violation of their commercial
rights.

¢ I have, &ec.
(Signed) CHARLES HARDINGE,

[84] L
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Inclosuré 1 it No. 77.

Mr. Bayard fo Sir L. West.

Sir, Depastment of State; Washington, July 10, 1886,

ON the 2nd June last I had the honour to inform you that despatches from
Fastport in Maine had been received, reporting threats by the Customs officials of the
Dominion t seize American boats coming into those waters to purchase herring from
the Canadian weirs for the purpose of canning the same as sardines, which would be a
manifest infraction of the right of purchase and sale of herrirg cought and sold by
Canadians in their own waters, in the pursuance of legitimate trade. ‘

To this note [ have not had the honour of a reply. To-day Mr. C. A. Boutelle, M.C.,
from Maine, informs me that American boats visiting St. Andrew’s, New Brunswick, for
the purpose of there purchasing herring from the Canadian weirs for canning, had been
driven away by the Dominion cruizer « Middleton.” .

Such inhibition of usual and legitimate commercial contracts and intercourse is
assuredly without warrant of law, and I draw your attention to it in order that the
commercial rights of citizens of the United States may not be thus iuvaded and subjected

to unfriendly discrimination, and I am, &e. o
(Signed) T. F. BAYARD,

Inclosure 2 in No. 77.
Ezxtract from the *“ National Republican” of July 12, 1886.

REPRESENTATIVE BOUTELLE, of Maine, has received the following reply to his
request that the State Department give irnmediate attention to the statement telegraphed
him from Eastport, that American boats were driven away from B8t. Andrew’s, New
Brunswick, on Friday by a Dominion cruzier :—

“ Dear Sir, « Department of State, July 10, 1886,

«T have just received vour telegram of this date, stating that you had a aespatch
from Eastport, Maine, that American boats after herring for sardines at St. Andrew’s,
New Brunswick, were driven away by the Dominion cruizer « Middleton,” with the
announcement that no American boats will be allowed to take herring for any purpose ;
and to this you invoke the immediate attention of this Department.

- “On the 2nd June last you called at this Department, in company with Sénator
Hale, of Maine, and then drew my attention to a similar threat of interference with the
purchase of small herring for canning as sardines from the Canadian weirs. On the
same day I made representation of the alleged threats to the British Minister at this
capital, and drew his attention to the alleged violation of lawful commercial intercourse
betiveen British subjects in Canada and the citizens of the United States.

“1 will assist materially in all such cases of alleged violation of commercial rights
if accurate and full statements of all the facts in each case are procured and forwarded
to this Department, accompanied by affidavits.

“ A great deal of loose rumour and sensational statement would be thus disposed of,
and a tangible basis be laid for claim for compensation by the injured parties.

I have, &c.
| (Signed) “7T. F. Bavaro.
« Hon. C. A. Boutelle,
‘“ House of Representatives.”

Mr. Boutelle has telegraphed to Eastport requesting that full and accurate sworn
statements of the interference complained of be prepared and forwarded at once to the
Department of State.
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Statement telegraphed to Washington.

Eastport, Maine, July 11,

Captain Balkam, in charge of one of the American boats which were at
St. Andrew's, New Brunswick, Friday night, and which were driven away by the
Dominion cruizer “ General Middleton,” in command of Lieutenant Keni, makes the
following statement : “ I was lying in St. Andrew’s Harbour waiting for the fishermen to
seine their weirs, when the ¢ General Middleton’ came into port.- Lieutenant Kent, of
the ‘Middleton,” came on board my boat, and inguired if she was an American boat and
if I was an American citizen. I told him T did not know whether my boat was American
or not, but as for myself, I was an American citizen.”” < It makes no difference,” he
replied, ¢ whether your boat is American or English, you have no right to purchase fish in
this port, and if you do not leave, or if you attempt to buy fish, your boat will be seized.”
He also notified the other boatmen. Not wishing to have any trouble with the
Dominion Government we all set sail, and blowing our fog horns in derision of the
« Greneral Middleton,” who steered for the American shore. Collector Nutt has taken
my statement and telegraphed to Washington.

No. 78.

The Earl of Rosebery to Sir L. West.

Sir, Foreign Office, July 23, 1886.

I HAVE received your despatch of the 11th May last, inclosing a copy of a note
addressed to you hy Mr. Bayard, in which, whilst expressly referring to the seizare by
the Canadian authorities of the American fishing-vessels ¢ Joseph Story ” and “ David
J. Adams,” he discusses at length the present position of the North American Fisheries
question. .

[ have also received a communication upon the same sunbject from the United
States’ Minister at this Court, dated the 2nd June last, which, although advancing
arguments of a somewhat different character, is substantially addressed to the
consideration of the same question.

I think it therefore desirable to reply to these two communications together in the
present despatch, of which I shall hand a copy to Mr. Phelps. '

The matter is one involving the gravest interests of Canada; and upon receipt of
the communications above mentioned, I lost no time in requesting the Sccretary of State
for the Colonies to obtain from the Government of the Dominion an expression of their
views thereon. 1 now inclose a copy of an approved Report of the Canadian Privy
Council, in which the case of Canada is so fully set forth that 1 think it would be
desirable, asa preliminary step to the further discussion of the questions involved in this
cantroversy, to communicate a copy of it to Mr. Bayard, as representing the viewsof the
Dominion Government; and [ have to request that, in 80 doing, you'w:ll state
that Her Majesty’s Government will be glad to be favoured with any observations which
Mr. Bayard may desire to make thereon. _ ) ]

In Tegard to those portions of Mr. Phelps’ note of the 2nd June, in which he calls in
question the competence of the Canadian authorities under existing Statates, whether
Imperial or Colonial, to cffect seizures of United States” fishing-vessels under
circumstances such as those which appear to have led to the capture of the
David J. Adams,” | have to observe that Her Majesty’s Government do not feel
themselves at present in a position to discuss that «uestion, which is now occupying the
attention of the Courts of Law in the Dowinion, and which may pospbly form tl}e
subject of an appeal to the Judicial Committee of Her Majesty’s Privy Council in
England. _ ] )

It is belicved that the Courts in Canada will deliver Judgment in the above cases
very shortly; and until the legal proceedings now pending have been brought to a
conclusion, Her Majesty’s Government do not feel justified in expressing an-opinion upon
them, either as to the facts or the legality of the action taken by the Colonial
authorities. .

1 do not, therefore, conceive it to be at present necessary to make any Epec1ﬁc reply
to Mr. Bayard’s further notes of the 11th and 12th May and 1st, 2nd, and 7th Jung ]ast;
But with regard to his note of the 20th May relative to the seizure of the United States
fishing-vessel ¢ Jennie and Julia,” I'ipclose, for (.:ommmuc:.ttlon. to Mr: Ba.\jarﬁ, a
copy of a Report from the Canadian Minister of Marine and Fisheries, dealing with this

case. ['84] L2
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- I cannot, however, close this despatch without adding that Her Majesty’s
Government entirely concur in that passage of the Report of the panadlan Privy
Council, in which it is observed that “if the provisions of the Convention of 1818 have
become inconvenient to either Contracting Party, the utmost that good-will and fair
dealing can suggest is that the terms shall be recqnsidered.’_’

It is assuredly from no fault on the part of Her Majesty’s Government that the
question has now been relegated to the terms of the Conventionof 1818,  They have not
ceased to express their anxiety to commence negotiations, and they are now prepared o
enter upon a frank and friendly consideration of the whole question with the most
earnest desire to arrive at a settlement consonant alike with the rights and interests of
Canada and of the United Sates. ‘ '

Where, as in the present case, conflicting interests are brought into antagonism by
Treaty stipulations the strict interpretation of which hasscarcely been called in question,
the matter appears to Her Majesty’s Government to be pre-eminently onc for friendly
negotiation.

I am, &ec.
(Signed) ROSEBERY.

Inclosure 1 in No. 78.

Report of a Committee of the Honourable the Privy Council for Canada, approved by
his Excellency the Governor-General on the 14th June, 1886.

THE Committee of the Privy Council have had under consideration a Report from
the Minister of Marine and Fisheries upon the communications dated 10th and 20th May
last from the Hon. Mr. Bayard, Secretary of State of the United States, to Her Majesty’s
Minister at Washington, in reference to the seizure of the American fishing-vessel
“David J. Adams.”

The Committee concur in the annexed Report, and they advise that your Excellency
be moved to transmit a copy thereof to the Right Hou. the Secretury of State for the
Colonies.

All of which is respectfully submitted for your Excellency’s approval.

{Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

'The Undersigned having had his attention called by your Excellency to a communi-
cation from Mr. Bayard, Secretary of State of the United States, dated the 10th May,
and addressed to Her Majesty’s Minister at Washington, and to a further communication
from Mr. Bavard, dated the 20th May instant, in reference to the seizure of the American
fishing-vessel “ David J. Adams,” begs leave to submit the following observations
thereon :—

Your Excellency’s Government fully appreciates and reciprocates Mr. Bayard’s
desire that the administration of the laws regulating the commercial interests and the
mercantile marine of the two countries might be such as to promote good feeling and
mutual advantage. .

Canada has given many indisputable proofs of an carncst desire to cultivate and
extend her commercial relations with the United States, and it may not be without
advantage to recapitulate some of those proofs.

For many years before 1854 the Maritime Provinces of British North America had
complained to Her Majesty’s Government of the coniinnous invasion of their inshore
fisheries (sometimes accompanied, it was alleged, with violence) by American fishermen
and fishing-vessels.

Much irritation naturally cnsued, and it was felt to be expedient by both
Governments to put an end to this unseemly state of things by Treaty, and at the same
time to arrange for enlarged trade rclations between the United States and the British
North American Colonies. The Reciprocity Treaty of 1854 was the result, by which
were not only our inshore fisheries opened to the Americans, but prosision was made
for the free interchange of the principal natural products of both countries, including
those of the sea. Peace was preserved on.our waters, and the volume of international
trade steadily increased during the existence of this T'reaty, and until it was terminated
in 1866, not by Great Britain, but by the United States.

In the following year Canada (then become a Dominion and united to Nova Scotia
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and New. Brunswick) was thrown back on the Convention of 1818, and obliged to fit
out a Marine Police to enforce the laws and defend her rights, still. desiring, however,
to cultivate friendly relations with her great neighbour, and not too suddenly to deprive
the American fishermen of their accusiomed fishing grounds and means of livelihood.
She readily acquiesced in the progosal of Her Majesty’s Government for the temporary
issue of annual licences to fish, on payment of a moderate fee. Your Excellency is
aware of the failure of that scheme. A few licences were issued at first, but the applica-
tions for them soon ceased, and the American fishermen persisted in forcing themselves
into our waters, *° without leave or licence.”

Then came the recurrence, in an aggravated form, of all the troubles which had
occurred anterior to the Reciprocity Treaty. There were invasions of our waters,
personal conflicts between our fishermen and American crews, the destruction of nets,
the seizure and condemnation of vessels, and intense consequent irritation on both sides,

This was happily put an end to by the Washington Treaty of 1871. In the interval
between the termination of the first Treaty and the ratification of that by which it was
eventually replaced, Canada on several occasions pressed, without sucecess, through the
British Minister at Washington, for a renewal of the Reciprocity Treaty, or for the
negotiation of another on a still wider basis.

When in 1874 Sir Edward Thornton, then British Minister at Washington, and
the late Hon. George Brown, of Toronto, were appointed joint Plenipotentiaries for
the purpose of negotiating and concluding a Treaty relating to fisheries, commerce,
and navigation, a Provisional Treaty was arranged by them with the United States’
Government, but the Senate decided that is was not expedient to ratify it, and the
negotiation fell to the ground.

The Treaty of Washington, while it failed to restore the provisions of the Treaty of
1854, for reciprocal free trade (except in fish), at least kept the peace, and there was
tranquillity along our shores until July 1885, when it was terminated again by the
United States’ Government and not by Great Britain.

With a desire to show that she wished to be a good neighbour, and in order to
prevent loss and disappointment on the part of the United States’ fishermen by their
sndden exclusion from her waters in the middle of the fishing season, Canada continued
to allow them for six months all the advantages which the rescinded Fishery Clauses had
previously given them, although her people received from the United States none of the
corresponding advantages which the Treaty of 1871 had declared to be an equivalent
for the benefits secured thereby to the American fishermen.

The President, in return for this courtesy, promised to recommend to Congress the
appointment of a Joint Commission by the two Governments of the United Kingdom and
the United States to consider the Fishery question, with permission also to consider the
whole state of the trade relations between the United States and Canada.

This promise was fulfilled by the President, but the Senate rejected his recommen-
dation and refused to sanction the Commission.

Under these circumstances Canada, having exhausted every effort to procure an
amicable arrangement, has been driven again to fall back upon the Convention of 1818,
the provisions of which she is now enforcing and will enforce, in no punitive or_hostile
spirit as Mr. Bayard supposcs, but solely in protection of her fisheries, and in vindication
of the right secured to her by Treaty. .

Mr. Bayard suggests that “the Treaty of 1818 was between two nations, the
United States of America and Great Britain, who, as the Contracting Parties, can
alone apply authoritative interpretation thereto, and enforce its provisians by appropriate
legislation.” . ) )

As it may be inferred from this statement that the right of the Parliament of
Canada to make enactments for e protection of the fisheries of the Dominion, and the
power of the Canadian officers to protect those fisheries, are questioned, it may be well
to state at the outset the grounds upon which it is conceived by the Undersigned that
the jurisdiction in question is clear beyond a doubt. .

1. In the first place the Undersigned would ask it to be remembered that the
extent of the jurisdiction of the Parliament of Canada is not limited (nor was that or
the provinces before the Union) to the sea coast, but extends for 3 marine miles
from the shore as to all matters over which any legislative anthority can in any country
be excrcised within that space. The legislation which las been adopted on this
subject by the Parliament of Canada (and previously to confederation by the provinces)
does not reach beyond that limit. It may be assumed that, in the absence of any Treaty
stipulation to the contrary, this right is so well recognized and established by both
British and American law that the grounds on which it is supported need not be stated
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.ere at large, the Undersigned will merely add, therefore, to this statement of the
position, that so far from the right being limited by the Convention of 1818, that
Oonvention expressly recognizes it. e . .

After renouncing the liberty to * take, cure, or dry fish on or within 3 marine l_m]es,
of any of the coasts, bays, crecks, or harbours of His Majesty’s dominions in America,’
there is a stipulation that while American fishing-vessels shall be admitted to enter such
bays, &ec., «for the purpose of shelter and of repairing damages therein, of purchasing
wood, and of obtaining water, they shall be under such restrictions as may be necessary
to prevent their taking, curing, or drying fish therein, or in any other manner w hatever
abusing the privileges reserved to them.” o

3. Appropriate legislation on this subject was, in the first instance, adopted by the
Parliament of the United Kingdom. The Imperial Statute 59 Geo. III, cap. 38, was
enacted in the year following the Convention, in order to give that Convention force and
effect. That Statute declared that, except for the purposes before specified, it should
“not be lawful for any person or persons, not being a natural born subject of His
Majesty, in any foreign ship, vessel, or boat, nor for any person in any ship, vessel, or
boat, other than such as shall be navigated according to the laws of the United
Kingdom of Great Britain and Ireland, to fish for, or to take, dry, or cure any fish ot
any kind whatever within 3 marine miles of any coasts, bays, creeks, or harbours
whatever, in any part of His Majesty’s dominions in America, not included within
the limits specified and described in the Ist Article of the said Convention, and
that if such foreign ship, vessel, or boat, or any person or persons on board
thereof shall be found fishing, or to have been fishing, or preparing to fish within
such distance of such coasts, hays, creeks, or harbours within such parts of
His Majesty’s dominions in America, out of the said limits as aforesaid, all such
ships, vessels, and boats, together with their cargoes, and all guns, ammunition,
tackle, apparel, furniture, and stores. shall be forfeited, and shall and may be
seized, taken, sucd for, prosecuted, recovered, and condemned by such and the like
ways, means, and methods, and in the same Courts as ships, vessels, or boats may be
forfeited, seized, prosecuted, and condemned for any offence against any laws relating
to the Revenue of Customs, or the laws of trade and navigation, under any Act or
Acts of the Parliament of Great Britain or the United Kingdom of Great Britain and
Irelund, provided that nothing contained in this Act shall apply or be construed to
apply to the ships or subjects of any Prince, Power, or State in amity with His Majesty
who are entitled by Treaty with His Majesty to any privileges of taking, drying, or
curing fish on the coasts, bays, creeks, or harbours, or within the limits in this Act
described. Provided always, that it shall and may be lawful for anv fishermen of the
said United States to enter into any such bays or harbours of His Britannic Majesty’s
dominions in America as are last mentioned, for the purpose of shelter and repairing
damages therein, of purchasing wood, and of obtaining water, and for no other purpose
whatever, subject nevertheless to such restrictions as may he necessary to prevent such
fishermen of the said United States from taking, drying, or curing fish in the said
bays or harbours, or in any other manner whatever, abusing the said privileges by the
said Treaty, and this Act reserved to them, and as shall, for that purpose, be imposed
by any order or orders to be from time to time made by His Majesty in Council
under the authority of this Act, and by any Regulations which shall be issned by
the Governor or person exercising the office of Governor in any such parts of His
Majesty’s dominions in America, under or in pursuance of any such order in Council as
aforesaid.

“And that if any person or persons upon requisition made by the Governor of
Newtoundland, or the person exercising the office of' Governor, or by any Governor in
person exercising the office of Governor in any other parts of His Majesty’s dominions
in America, as aforesaid, or by any officer or officers acting under such Governor or
person exercising the oflice of Governor, in the execution of any orders or instructions
from His Majesty in Council, shall refuse to depart from such bays or harbours, or if
any person or persons shall refuse, or neglect to conform to any Regulations or directions
which shall be made or given for the execation of any of the purposes of this Act, cvery
such person so refusing or otherwise offending against this Act shall forfeit the sum of
two hundred peunds, to be recovered in the Superior Court of Judicature of the Island
of I‘{cwfoundland, or in the Superior Court of Judicature of the Colony or Settlement
within or near to which such offence shall be committed, or by Bill, plaint, or information
in any of His Mujesty’s Courts of Record at Westminster, one moiety of such penalty to
belong to His Majesty, his heirs, and successors, and the other moiety to such person or
persons as shall sue or prosecute for the same.”
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_'The Acts passed by the provinces now forming Canada, and also by the Parlisreiit
of Canada (now noted in the margin)* ate to the same effect, and wiay be said to b6
merely declaratory of the law as established by the Imperial Statute:

3. The authority of the Legislatures of the provinces, and after cotifederation the
authority of the Parliament of Canada, to make enactments to enforce the provisiohs of
the Convention, as well as the authority of Canadian officers to enforce thoseé Acts, restd
on well-known Constitutional principles.

- Those Legislatures existed, and the Parliament of Canada now exists, by the
authority of the Parliament of the United Kingdom of Great Britain and Ireland, which
is one of the nations referred to by Mr. Bayard as the ¢ Contracting Parties”? The
Colonial Statutes have received the sanction of the British Sovereign who, and not thé
nation, is actually the party with whom the United States made the Convention. The
officers who are engaged in enforcing the Acts of Canada or the laws of the Empire, 4f¢
Her Majesty’s officers, whether their authority emanates directly from the Queen; or
from her Representative, the Governor-General.  The jurisdiction thus exercised caniiot
therefore be properly described in the language used by Mr. Bayard as a supposed and
therefore questionable delegation of jurisdiction by the Imperial Government of Great
Britain. Her Majosty governs in Canada as well as in Great Britain; the officers of
Canada are her officers; the Statutes of Canada are her Statutes, passed on the advice
of her Parliament sitting in Canada.

It is, therefore, an error to conceive that because the United States and Great
Britain were, in the first instance, the Contracting Parties to the Treaty of 1818, ho
question arising under that Treaty can be “responsibly dealt with,” eithet by the
Parlianient, or by the authorities of the Dominion. .

The raising of this objection now is the more remarkable, as the Government of
the United States has long been aware of the necessity of reference to the Colonial
Legislatures in matters affecting their interests.

The Treaties of 1854 and 1871 expressly provide that, so far as they concerned the
fisheries or trade relations with the provinces, they should be subject to ratification by
their several Legislatures; and seizures of American vessels and goods, followed by
condemnation for breach of the Provincial Customs Laws, have been made for forty
years without protest or objection on the part of the United States’ Government.

The Undersigned, with regard to this contention of Mr. Bayard, has further to
observe that in the proceedings which have recently been taken for the protection of the
fsherics, no attempt has becn made to put any special or novel interpretation on the
Convention of 1818. The seizures of the fishing-vessels have been made in order to
enforce the explicit provisions of that Treaty, the clear and long-established provisions of
the Tmperial Statute and of the Statutes of Canada expressed in almost the same
language.

The proceedings which have been taken to carry out the law of the Empire in the
present case arc the same as those which have been taken from time to time during the
period in which the Convention has been in force, and the seizures of vessels have been
made under process of the Imperial Court of Vice-Admiralty established in the provinces
of Canada.

Mr. Bayard farther observes that since the Treaty of 1818, ““a series of Laws and
Regulations affecting the trade between the North American provinces and the United
States have been respectively adopted by the two countries, and have led to amicable
and mutually beneficial relations between their respective inhabitants,” znd that * the
independent and yet concwmrrent action of the two Governments has effected a gradual
extension from time to time of the provisions of Article I of the Convention of the 3rd
July, 1815, providing for reciprocal liberty of commerce between the United ‘States and
the territories of Great Britain in Europe, so as gradually to include the colonial posses:
sions of Great Britain in North America and the West Indies within the limits of that
Treaty.”

,13[1“} Undersigned has not heen able to discover, in the instances given by Mr,
Bayard, any evidence that the Laws and Regulations affecting the trade between
the British North American provinces and the United States, or that, < the independent
and yet concurrent action of the two Governmeniz” have either extended or restricted
the terms of the Convention of 1818, or affected in any way the right to enforce
its provisions according to the plain meaning of the Articles of the Treaty; on the
contrary, a reference to the XVIIIth Article of the Washington Treaty will show that the

~ # Domwinion Acts, 31 Vict., cap. 6 ; 33 Vict., cap. 16; now incorporated in Revised Statt_xtes. of 1886, cap. ?0;
Nova Scotia Acts, Revised Statutes, 3rd series, cap. 94, 29 Vict. (1866), cap. 85. New Brunswick Acts, 16 Viet,
(1853), cap. 69. Prince Edward Island Act, 6 Vict. (1843), cap. 14.
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Contracting Parties made the Convention the basis of the further privileges granted
by the Treaty, and it does not allege that its provisions are in any way extended or
affected by subsequent legislation or Acts of Administration. . . ]

Mr. Bayard has referred to the Proclamation of President Jackson in '1 830, creating
“ reciprocal commercial intercourse on terms of perfect equality of flag’ between the
United States and the British American dependencies, and has suggested that these
«“ commercial privileges have since received a large extension, and that in some
cases ‘favours’ have been granted by the United States without equivalent ‘ concession,
such as the exemption granted by the Shipping Act of the 26th June, 1884, amouating to
one-half of the regular tonnage dues on all vessels from British North America and
West Indies entering ports of the United States.” ]

He has also mentioned under this head “ the arrangement for the transit of goods,
and the remission by Proclamation as to certain British ports and places of the
remainder of the tonnage tax on evidence of equal treatment being shown” to United
States’ vessels. .

The Proclamation of President Jackson in 1830 had no relation to the subject of
the fisheries, and merely had the effect of opening United States’ ports to British vessels
on terms similar to those which had already been granted in British ports to vessels of
the United States. The object of these «Laws and Regulations” mentioned by
Mr. Bayard was purely of a commercial character, while the sole purpose of the
Convention of 1818 was to establish and define the rights of the citizens of the two
countries in relation to the fisheries on the British North American coast.

Bearing this distinction in mind, however, it may be conceded that substantial .
assistance has been given to the development of commercial intercourse between the two
countries.

But legislation in that direction has not been confined to the Government of the
United States, as indeed Mr. Bayard has admitted in referring to the case of the Imperial
Shipping and Navigation Act of 1849.

For upwards of forty years, as has already been stated, Canada has eoutinued to
evince her desire for a free exchange of the chief products of the two countriecs. She
has repeatedly urged the desirability of the fuller reciprocity of trade which was
established during the period in which the Treaty of 1854 was in force.

The laws of Canada with regard to the registry of vessels, tonnage dues, and
shipping generally, are more liberal than those of the United Statcs. 'The ports of
Canada in inland waters are free to vessels of the United States, which are admitted to
the use of her canals on equal terms with Canadian vessels.

Canada allows free registry to ships built in the United States and purchased
by British citizens, charges no tonnage or light dues on United States’ shipping, and
fxtexids a standing invitation for a large measure of reciprocity in trade by her tariff
egislation.

Whatever relevancy, therefore, the argument may have to the subject under
consideration, the Undersigned submits that the concessions which Mr. Bayard refers to
as “ favours ” granted by United States can hardly be said not to have been met by
equivalent concessions on the part of the Dominion, and inasmuch as the disposition
of Canada continues to he the same, as was evinced in the friendly legislation just
referred to, it would seem that Mr. Bayard’s charges of showing “ hostility to commerce
under the guise of protection to inshore fisheries,” or of interrupting ordinary
9orrtxitf?e;cial intercourse by harsh measures and unfriendly administration, is hardly
Justified.

The questions which were in controversy between Great Britain and the United
States prior to 1818 related not to shipping and commerce, but to the claims of
United States’ fishermen to fish in waters adjacent to the British North American
provinces.

Those questions were definitely settled by the Convention of that year, and although
the terms of that Convention have since been twice suspended, first by the Treaty of
1854, and subsequently by that of 1871, after the lapse of each of these two Treaties
the provision made in 1818 came again into operation, and were carried out by the
Imperial and colonial authorities without the slightest doubt being raised as to their
being in full force and vigour.

Mr. Bayard’s contention that the effect of the legislation which has teken place
under the Convention of 1818, and of Executive action thereunder, would be “to
expand the restrictions and renunciations of that Treaty which related solely to the
inshore fishing within the 3-mile limit, so as to affect the deep-sea fisheries,” and “to
diminish and practically destroy the privileges expressly secured to American fishing-
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vessels to visit these inshore waters for the objects of shelter and repair of damages, and
purchasing wood and obtaining water,” appears to the Undersigned to be unfounded.
The legislation referred to in no way affects these privileges, nor has the Government of
Canada taken any action towards their restrictlon. In the cases of the recent seizures,
which are the immediate subject of Mr. Bayard’s letter, the vessel seized had not
resorted to Canadian waters for any one of the purposes specified in the Convention of
1818 as lawful. They were United States’ fishing-vessels, and, against the plain terms of
the Convention, had entered Canadian harbours. In doing so the “David J. Adams”
was not ¢ven possessed of a permit “ to touch and trade,” even if such a document conld
be supposed to divest her of the character of a fishing-vessel.

The Undersigned is of opinion that while, for the reasons which he has advanced,
there is no evidence to show that the Government of Canada has sought to expand the
scope of the Convention of 1818 or to increase the extent of its restrictions, it wonld not
be difficult to prove that the construction which the United States seeks to place on that
Convention would have the effect of extending very largely the privileges which their
citizens enjoy under its terms. The contention that the changes whick may from time
to time oceur in the habits of the fish taken off our coasts, or In the methods of taking
them, shonld be regarded as justifying a periodical revision of the terms of the Treaty, or
a mew interpretation of its provisions, cannot be acceded to. Such changes may from
time to time render the conditions of the contract inconvenient to one party or the other,
but the validity of the agreement can hardly be said to depend on the convenience or
inconvenience which it imposes from time to time on one or other of the Contracting
Parties. When the operation of its provisions can be shiown to have become manifestly
incquitable, the utmost that gopd-will and fair-dealing can suggest is that the terms should
be reconsidered and a new arrangement entered into; but this the Government of the
United States does not appear to have considered desirable.

It is not, however, the case that the Convention of 1818 affected only the inshore
fisherics of the British provinces; it was framed with the object of affording a complete
and exclusive definition of the rights and liberties which the fishermen of the United
States were theneeforward to enjoy in following their vocation, so far as those rights
eould be affected by facilities for access to the shores or waters of the British provinces,
or for inlcrcourse with their people. It is therefore no undue expansion of the scope of
that Convention to interpret strictly those of its provisions by which such access is denied,
except to vessels requiring it for the purposes specifically described.

Such an undue expansion would, upon the other hand, certainly take place, if,
under cover of its provisions, or of any agrecments relating to general commercial inter-
course which may have since been made, permission were accorded to United States’
fishermen to resort habitually to the harbours of the Dominion, not for the sake of
secking safety for their vessels or of avoiding risk to human life, but in order to use those
hecbours as a general base of operations from which to prosccute and organize with
arcater advantage to themselves the industry in which they are engaged.

It was in order to guard against such an abuse of the provisions of the T'reaty that
amongst them was included the stipulation that not only should the inshore fisheries be
reserved to British fishermen, but that the United States should remounce the right of
(heir fishermen to enter the bays or harbours excepting for the four specified purposes,
which do not include the purchase of bait or other appliances, whether intended for the
deep-sea fisheries or not.

'the Undersigned, therefore, cannot concur in Mr. Bayard’s contention that “ to
prevent the purchase of bait, or any other supply necded for deep-sea fishing, would be
to expand the Convention to abjects wholly beyond the purview, scope, and intent of the
Treaty, and Lo give to it an cffect never contemplated.” ]

. Mr. Bayard suggests that the possession by a fishing-vesscl of a permit to “toncn
aud trade * should give her a right to enter Canadian ports for other than the purposes
named in the Treaty, or, in other words, should give her perfect immunity from its
provisions. This would amount to a practical repeal of the Treaty, hecause it would
cnable a United States’ Collector of Customs, by issuing a licence, originally only
intended for purposes of domestic Customs regulation, fo give exemption from the
Treaty to every United States’ fishing-vesscl. The ohservation that similar vessels nnder
the British (lag have the right to enter the ports of the United States for the porchase
of supplies loses its foree when it is remembered that the Convention of 1818 containe
1o restrictions on British vessels, and no renunciation of any privileges in regard to
them.

Mr. Bayard states that in the proceedings prior to the Treaty of 1818 the British
Commissioners proposed that United States’ fishing-vessels shonld be excluded ¢ from
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carrying also merchandize,” but that this proposition, ““ being resisted by the American
negotiators, was abandoned,” and goes on to say, “this fact would seem cl.early.to
indicate that the business of fishing did not then, and dees not now, disqualify
vessels from also trading in the regular ports of entry.” A reference to the proceedings
allnded to will show that the proposition mentioned related only to United States’
vessels visiting those portions of the coast of Labrador and Newfoundland on which the
United States’ fishermen had been granted the right to fish, and to land for drying and
curing fish, and the rcjection of the proposal cam, at the utmost, be supposed only to
indicate that the liberty to carry merchandize might exist without objection in relation
to those coasts, and is no ground for supposing that the right estends to the regular
ports of entry, against the express words of the Treaty. ] .

The proposition of the British negotiators was to append to Article I the follo“'}ng
words, “ It is, therefore, well understood that the liberty of taking, drving, and curing
fish, granted in the preceding part of this Artidg, shu.ll not be construed lo extend to
any privilege of carrving on trade with any of His Britanniec Majesty’s subjects residing
within the Himits hereinbefore assigned for the use of the fishermen of the United
States.”

It was also proposed to limit them to having on hoard such goods as might < be
necessary for the prosecation of the fishers or the support ‘of the fOshermen while
engaged therein, or in the prosecntion of their vovages toand from the fishing grounds.”

To this the American negotiators objeeted on the ground (hat the search for
contraband goods,and the Hability to seizure for having them in possession. wonld expose
the fishermen to endless vexetion, and, in censequence, the proposal was abandoned. It
is apparent. therefore, that this proviso in no way referred to the bays or harbours
outside of the limits assigned to the American fishermen, from which bays and harbours
it was agreed, both before and after this proposition was disenssed, that United States'
fishing-vessels were to be excluded for afl purpeses other than for shelter and repairs,
and purchasing wood and obtaining water.

If, however, weight is to he given to Mr. Bayvard’s argument that the re¢jection of a
proposition advanced by cither side dmring the-course of the negatiations should be held
ta neeessitate an interpretation adverse to the tenor of such proposition, that argument
wav eertainly be used to prove that American fishing-vessels were not intended to have
the right to cnter Canadian waters for hait to be used even in the prosccution of the
deep-sea fisheries.  The United States negotiators in 1818 made the proposition that
the words “and hait™ be added to the envmeration of the objeets for which these
fishermen might be allowed to enter, and the provise as first submitted had read
“ provided, however, that American fishermen shall be perwitted to enter such bays and
harhours for the purpose only of obtaiming shelter, wood, water, and bait.””” The
addition of the two Jast words was, however, resisted by the British Plenipotentiaries,
and their omission acquiesced in hiv their American colleagues, 1t is, morcover, to
he observed that this proposition could only have had reference to the deep-sea fishing,
because the inshore fisheries had already been specifically renounced by the Represen-
tatives of the United States.

In addition 1o this evidence, it must be remembered that the United States’
Gavernment admitted, in the case submitted by them before the Halifax Commission in
1877, that neither the Convention of 1818 nor the Treaty of Washington conferred any
right or privilege of trading on American fishermen.  The British case claimed com-
pensation for the privilege which had bheen given since the ratification of the latter
Treaty to United Srates’ fishing-vessels 10 transfer cargoes, ta outfit vessels, buy
supplics, obtain ice, engage sailors, procure bait, and traffic generally in British ports and
harbours.”

This claim was, however, successfully vesisted, and in the United States’ case it is -
maintained * that the various incidental and reciproeal advantages of the Treaty, such as
the privileges of traflic, purchasing bait and other supplies, are not the subject of
compensation, becavse the Treaty of Washington confers no such rights on  the
inhabitants of the United States, who now enjoy them merely by sufferance, and who canp
at any time be deprived of them by the enforcement of existing laws or the re-cnactment
of former oppressive Stamtes.  Morcover, the Treaty does not provide for any possible
compensation for such privileges.”

Now, the existing laws veferred to in this extract are the various Statutes passed
by the {mperial and Colonial Législatures to give ¢ffect to the Treaty of 1818, which,
it is admitted in the said case, conld at any time have been enforced (even during
the existence of the Washington Treaty), if the Canadian authorities had chosen to
do so.
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Mr. Bayard on more than one occasion intimates that the -interpretation of :the
Treaty and its enforcement are dictated by local and hostile feelings, and that the main
question is being “obscured by partizan advocacy and distorted by the heat of lacal
interests,” and, in conclusion, cxpresses a hope that #ordinary commercial interconrse
shall not be interrupted by harsh measures and unfriendly administration.”

The Undersigned desires emphatically to state that it is not the wish of the Govern-
ment or the people of Canada to interrupt for a moment the most friendly and free
commercial intercourse with the neighbouring Republic.

The mercantile vessels and the commerce of the United States have at present exactly
the same freedom that they have for years passed enjoyed in Canada,and the disposition of
the Canadian Government is to extend reciprocal trade with the United States beyond
its present limits, nor can it be admitted that the charge of local prejudice or hostile
feeling is justified by the calm enforceinent, through the legal Tribunals of the country,
of the plain terms of a Treaty between Great Britain und the United States, and of the
Statutes which have been in operation for nearly seventy years, excepting in intervals
during which (until put an end to by the United States’ Government) special and more
liberal provisions existed in relation to the commerce and fisheries of the two countries. |

The Undersigned has further to call attention to the letter of Mr. Bayard of the
20th May, relating also to the seizure of the “ David J. Adams” in the Port of Digby,
Nova Scotia.

That vesscl was seized, as has becn explained on a previous occasion, by the
Commander of the Canadian steamer ° Lansdowne,” under the following circumstances:

She was a United States” fishing-vessel, and entered the harbour of Digby for
purposes other than those for which entry is permitied by the Treaty and by the Imperial
apd Canadian Statutes,

As soon as practicable, legal process was obtained from the Vice-Admiralty Court at
Halifax, and the vessel was delivered to the Officer of that Court,  The paper referred
to in Mr. Bayard’s letter as having been nailed to her mast, was doubtless a copy of the
warrant which commanded the Marshal or his deputy to make the arrest.

The Undersigned is informed that there was no intention whatever of so adjusting
the paper that its contents could not be read, but it is doubtless correct that the officer
of the Court in charge declined to allow the document to be removed. Botl the United
States” Consul-General and the Captain of the “David J. Adams”™ were made acquainted
with the reasons for the seizure, and the only ground for the statement that a respectful
application to ascertain the nature of the complaint was fruitless, was, that the
Commander of the “Lansdowne,” after the nature of the complaint had been stated to
thase concerned and was published. and had hecome notorious to the people of both
countries, declined to give the United States’ Consul-General a specific and precise
statement of the charges upon which the vessel would be proceeded against, but referred
him to his superior,

Such conduet on the part of the officer of the * Lansdowne ” can hardly be said to
have Dheen extraordinary under the present cirenmstances.

The fegal proceedings had at that time been commenced in the Court of Vice-
Adniiralty at Halifax, where the United States’ Consul-General resides, and the officer
at Dighv could not have stated with precision, as he was called upon to do, the
grounds on which the intervention ot the Court had been claimed in the proccedings
thercin. ‘

There was not, in this instance, the slightest difficulty in the United States’
Consul-General and these interested in the vessel obtaining the fullest information,
and no information which could have been given by those to whom they applied was
withheld. )

Apart from the general knowledge of the offences which it was claimed the master
had committed, and which was furnished at the time of the scizure, the most technical
and precise details were readily cbuainable at the Registry of the Court, and from the
Solicitors of the Crown, and would have been furnished Immediately on application to
the anthority to whom the Commander of the * Lansdowne ” requested the United
States” Consul-General to apply.  No such information could have been oblained from
the paper attached to the vessel’s mast.

Instructions have, however, been given to the Commander of the ¢ Lansdowne,”
and other officers of the Marine Police, that, in the event of any further seiznres,
a statement in writing shall be given to the master of the scized vessel of the offences
for which the vessel may be detained, and that a copy thercof shall be sent to
the United States’ Consul-General at Halifax, and to the ncarcst United - States®
Consular Agent, and there can be no objection to the Solicitor for the Crown being
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instructed likewise to furnish the Consul-General with a copy of the 1>gal process in
each case, if it can be supposed that any fuller information will thereby he given.

- Mr. Bayard is correct in his statement of the reasons for which the ‘¢ David J.
Adams?” was seized and is-now held. It is claimed that that ve-el violated the
Treaty of 1818, and, consequently, the Statutes which exist for th: enforcement of
that T'reaty, and it is also claimed that she violated the Customs Laws of Canada of

“1883..
The Undersigned rccommends that copies of those Statutes be furnished for the

information of Mr. Bayard. ' '
‘ Mr. Bayard has, in the same despatch, recalled the attention of Her Majesty’s
‘Minister to the correspondence and action which took place in the vear 1870, when the
-Fishery question was under consideration, and especially to the instructions from the
Lords of the Admiralty to Vice-Admiral Wellesley, in which that officer was directed to
- ohserve great caution in the arrest of American fishermen, and to confine his action to
one class of offences against the Treaty. Mr. Bayard, however, appears to have attached
unwarranted importance to the correspondence and instructions of 1870, when he
refers to them as implying ¢“an understanding between the two Governments,” an
~understanding which should, in his opinion, at other times, and under other circum-
stances, govern the conduct of the authorities, whether Imperial or Colonial, to whom
under the laws of the Empire is committed the duty of enforcing the Treaty in

nestion.

k When, therefore, Mr. Bayard points out the “absolute and instant necessity that
now cxists for a restriction of the seizure of Ameri¢an vessels charged with violations
of the Treaty of 1818” to the conditions specified under those instructions, it is
necessary (o recall the fact that in the year 1870 the principal canse of complaint
on the part of Canadian fishermen was that the American vessels were trespassing
oun the inshore fishing grounds and interfering with the catch of mackerel ir
Canadian waters, the purchase of bait being then a matter of secondary importance.

It is probable, too, that the action of the Imperial Government was influenced very
largely by the prospect which then existed of an arrangement snch as was accomplished
in the following year by the Treaty of Washington, and that it may be inferred, in
view of this disposition made apparent on both sides to arrive at such an understanding,
that the Imperial authorities, without any surrender of lmperial or Colonial rights, and
without acquiescing in any limited construction of the Treaty, instructed the Vice-
Admiral to confine his seizures to the more open and injurious class of offences which
were especially likely to be brought within the cognizance of the naval officers of the
Imperial Service.

The Canadian Government, as has been already stated, for six months left its
fishing grounds open to American fishermen, without any corresponding advantage in
return, in order to prevent loss to those fishermen, and to afford time for the action of
Congress, on, the President’s recommendation that a Joint Commission should be
appointed to consider the whole question relating to the fisheries.

That recommendation has been rejected by Congress. Canadian fish is by prohibi-
tory duties excluded from the United States’ market. The American fishermen clamour
against the removal of those duties, and, in order to maintain a monopoly of the trade,
continue against all law to force themselves into our waters and harbours, and make our
shores their base for supplics, especially for bait, which is necessary to the successful
prosecution of their business.

They hope by this course to supply the demand for their home market, and thus to
make Canada indirectly the means of injuring her own trade.

It is surely, therefore, not unrcasonable that Canada should insist on the rights
secured to her by Treaty. She is simply acting on the defensive, and no trouble can
arise between the two countries if American fishermen will only recognize the provisions
of the Couvention of 1818 as obligatory upon them, and until a new arrangement is
made, abstain both from fishing in her waters and from visiting her bays and harbours
for any purposes save thosc specified in the Treaty.

. In conclusion, the Undersigned would express the hope that the discussion which
has arisen on this question may lead to renewed-negotiations between Great Britain and
the United States, and may have the result of establishing extended trade relations
between the Republic and Canada, and of removing all sources of irritation between the

tuo countrics.
. (Signed) GEORGE E. FOSTER, ‘
Minister of Marine and Fisheries.
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Inclosure 2 in No. 78.
Report.

WITH reference to a despatch from the British Minister at Washington, to his
Excellency the Governor-General, dated the 21st May last, and inclosing a letter from
Mr. Secretary Bayard, regarding the refusal of the Collector of Customs at Digby, Nova
Scotia, to allow the United States’ schooner “ Jennie and Julia* the right of cxercising
commercial privileges at the said port, the Undersigned has the honour to make
the following observations :—

It appears the * Jennie and Julia”” is a vessel of about 14 tons register, that she
was to all intents and purposes a fishing-vessel, and, at the time of her entry into the
‘Port of Digby, had fishing gear and apparatus on board, and that the Collector fully
satisfied himself of these facts. According to the master’s declaration, she was there to
purchase fresh herring only, and wished to get them direct from the weir fishermen.
“The Collector acted upon his conviction that she was a fishing-vessel, and as such,
debarred by the Treaty of 1818 from entering Canadian ports for the purposes of trade.
-He, therefore, in the exercise of his plain duty, warned her off.

The Treaty of 1818 is explicit in its terms, and by it United States’ fishing-vessels
are allowed to enter Canadian ports for shelter, repairs, wood, and water, and * for no
other purpose whatever.” ‘

The Undersigned is of the opinion that it cannot be successfully contended that a
bond fide fishing-vessel can, by simply declaring her intention of purchasing fresh fish
for other than baiting purposes, evade the provisions of the Treaty of 1818 and obtain
privileges not contemplated thereby. If that were admitted, the provision of the Treaty
which excludes United States’ fishing-vessels for all purposes but the four above
mentioned, would be rendered null and void, and the whole United States’ fishing fleet
be at once lifted out of the category of fishing-vessels, and allowed the fres use of
Canadian ports for baiting, obtaining supplies, and transhipping cargoes.

. It appears to the Undersigned that the question as to whether a vessel is a fishing-
vessel or a legitimate trader or merchant-vessel, is one of fact and to be decided by the
character of the vessel and the nature of her outfit, and that the class to which
she belongs is not to be determined by the simple declaration of her master that he is not
at any given time acting in the character of a fisherman.

At the same time, the Undersigned begs again to observe that Canada has no desire
to interrupt the long-established and legitimate commercial intercourse with the United
States, but rather to encourage and maintain it, and that Canadian ports are at present
open to the whole merchant navy of the United States on the same liberal conditions as.
neretofore accorded.

The whole respectfully submitted,
(Signed) GEORGE E. YOSTER,
Ottawa, June b, 1886, Minister of Marine and Fisheries,

s

No. 79.
The Earl of Rosebery to Sir L. TFest.

Sir, Foreign Qffice, July 23, 1886.

I HAVE to acknowledge the receipt of vour despatch of the 30th May Iast,.

-inclosing a copy of a note from Mr. Bayard, in which he protests against the provisions

of a Bill recently introduced into the Canadian Parliament for the purpose of regulating
fishing operations by foreign vessels in Canadian waters.

In reply I inclose an extract of a despatch from the Governor-General of Canada,
containing observations on the subject. ‘

I have to add that Her Majesty’s Government entirely concur in the views
expressed by the Marquis of Lansdowne in this extract, of which you will communicate
a copy to Mr. Bayard, together with a copy of the present despatch. )

With regard to Mr. Bayard’s observations in the same note respecting a Customs
Circular and a Warning issued by the Canadian authorities, and dated respectively the
7th May and the 5th March last, I have to acquaint you that these documenis have now
been amended so as to bring them into exact accordance with Treaty stipulations ; and k



inclosé, for communication to the United ‘States’ Government, printed copies of these
documents as amended.
I am, &e.

(Signed) ROSEBERY.

Inclosure 1 in No. 79.
The Marquis'af Lansdowne to Earl Granville.

‘(Bxtract.) Citadel, Quebec, June 7, 1886.

HER Majesty’s Minister at Washington has been geod enough to communicate to
me, for my information, copy of a note received by him from the Secretary of State of the
United States, in ‘which the Bill is criticised, not so much on account of its policy, or
because its introduction is regarded as inopportune and inconvenient, as upon the:ground
that any legislation by the Parliament of the Dominion for the purpose of interpreting
and giving effect to a contract entered into by the Imperial Government is beyond the
competence of that Parliament, and ““an assumption of jurisdiction entirely unwar-
‘ranted,” and therefore ““ wholly denied by the United States.”

Your Lordship is no doubt aware that legislation of this kind has heen frequently
resorted to by the Parliament of the Dominion, for the purpose of entorcing
Treaties or Conventions entered into by the Imperial Government. In the present
case the legislation proposed was introduced, not with the object of making a change in
the terms of the Convention of 1818, nor with the intention of representing as breaches
of the Convention any acts which are not now punishable as breaches of it. What the
- framers of the Bill sought was merely to amend the procedure by which the Convention
s enforced, and to do this by attaching a particular penalty to a particular breach of
‘the Convention after that breach had heen proved before a competent Tribunal. It
must be remembered that the Convention itself is silert as to the procedure to be taken
in enforcing it, and that effect has accordingly been given to its provisions at different
times both through the means of Acts passed, on the onc side, by Congress, and, on the
-other, by the Imperial Parliament, as well as by the Legislatures of the British North
American provinces previous to confederation, and since confederation by the Parlia-
ment of the Dominion. The right of the Dominion Parliament to legislate for these
purposes, and the validity of such legislation as agaiust the citizens of a foreign country
‘has, as far as { am aware, not been seriously called in question. Such legislation, unless
it is disallowed by the Imperial Goverment, becomes part of the law of the Empire.

The Government of the United States has long been aware of the necessity of
reference to the Dominion Parliament in matters afferting Canadian interests, and has, I
believe, never raiscd any objection to such reference. The Treaties of 1854 and 1871,
so far as they related to the fisheries or to the commercial relations of the Dominion,
were made subject to ratification by her Legislature. In the same way the Treaty under
- which fugitive criminals from the United States into Canada are surrendeved, is carried
into effect by means of a Canadian Statute. Ifa foreigner commits a murder in Canada
he is tried, convicted, and executed by virtue of a Canadian, and not of an Imperial Act
of Parliament. Seizures of goods and vessels for breaches of the local Customs law have
in like manper been made for many years past without any protest, on the ground that
such laws involved an usurpation of power by the Colony.

Mr. Bavard’s statement that the Dominion Government is seeking by its actisn
in this matter to “invade and destroy the commercial rights and privileges secure:! to
citizens of the United States under and by virtue of Treaty stipulations with Great
Pritain,” is not warranted by the facts of the case. No attempt has been made either
by the authorities intrusted with the enforcement of the existing law, or by the Parlia-
ment of the Dominion to interfere with vessels engaged in bond fide commercial transac-
tions upon the coast of the Dominion. The two vessels which have been seized are both
of them, beyond all question, fishing-vessels and not traders, and therefore liable, subject
to the finding of the Courts, to any penaltics imposed by law for the enforcement of the
Convention of 1818 on parties violating the terms of that Convention.

When, therefore, Mr. Bayard protests against all such proceedings as being
“ flagrantly violative of reciprocal commercial privileges to which citizens of the United
States are lawfully entitled under S.atutes of Great Britain, and the well defined and
publicly proclaimed authority of both countries,” and when he denies the competence
of the Fishery Department to issue, under the Convention of 1818, such a paper as the
* Warning,” dated the 5th March, 1886, of which a copy has. been supplied to your Lord-



‘ship, he: is. ln effect denying to the Dominion the right of taking any steps for the-
protection-of its own rights secured under the Convention referred to.

Inclosure 2 in No. 79.

. Warning.
To all to whom it may concern.

THE Government of the United States having by notice terminated Articles XVIIT
to XXV, both inclusive, and Article XXX, known as the Fishery Articles of the
Washington Treaty, attention is called to the following provision of the Convention
I])gtigeen the United States and Great Britain, signed at London on the 20th October,.

“ Arlicle I. Whereas differences have arisen respecting the liberty claimed by the-
United States, for the inhabitants thereof, to talke, dry, and cure fish, on certain coasts,
bays, harbours, and crecks of His Britannic Majesty’s dominions in America, it is.
agreed between the High Contracting Partics, that the inhabitants of the said United
States shall have for ever, in common with the subjects of His Britannic Majesty,
the liberty to take fish of every kind on that part of the southern coast of Newfoundland
which extends from Cape Ray to the Rameau Islands, on the western and northern
coast of Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores
of the Magdalen Islands, and also on the coasts, bays, harbours, and creeks from
Mount Joly, on the southern coast of Labrador, to and through the Straits of Belle Isle,
and thence northwardly indefinitely aleng the coast, without prejudice, however, to
any of the exclusive rights of the Hudson’s Bay Company; and that the American
fishermen shall also have liberty for ever to dry and cure fish in any of the unsettled
bays, harbours, and crecks of the southern part of the coasl f Newfoundland hereabove
described, and of the coast of Labrador; but so soon as the same, or any portion thereof,
shall be settled, it shall not be lawful for the said fishermen to dry or cure fish at such
portion so settled, without previous agreement, for such purpose, with the inhabitants,
proprietors, or possessors of the ground.

“ And the United States hereby renounce forever any liberty herctofore enjoyed or
claimed by the inhabitants thercof, to take, dry, or cure fish on or within 3 marine
miles of any of the coasts, bays, crecks, or harbours of His Britannic Majesty’s
dominions in America not included within the above-mentioned limits; provided,
however, that the American fishermen shall be.adiuitted to enter such bays or harbours
for the purpose of shelter, and of repairing damages therein, of purchasing wood,
and of obtaining water, and for no other purpose whatever. But they shall be_
under such restrictions as may be nccessary to prevent their taking, dryving, or curing
fish therein, or in any manner whatever abusing the privileges hereby reserved to
them.”

Attention is called to the following provisions of the Act of Parliament of
Canada, cap. 61,.of the Acts of 1868, intituled ‘“ An Act respecting fishing by foreign
vessels.”

“2. Any commissioned officer of Her Majesty’s navy, serving on board of any
vessels of Her Majesty’s navy cruizing and being in the waters of Canada for purpose
of affording protection to Her Majesty’s subjects engaged in the fisheries, or any
commissioned officer of Her Majesty’s navy, Fishery Officer, or Stipendiary Magistrate
on board of any vessel belonging to or in the service of the Government of Canada, and
employed in the service of protecting the fisheries, or any oflicer of the Customs: of
Canada, Sheriff, Magistrate or other person duly.commissioned fm: that purpose, may
go on board of any ship, vessel, or boat within any harbour in Canada, or hovering
(in British waters) within 3 marine miles of any of the coasts, bays, creeks, or
harbours in Canada, and stay on board so long as she may remain within such place:
or distance. ) .

«8. If such ship, vessel, or boat be bound elsewhere, and shall continue within
such harbour, or so hovering for twenty-four hours after the master shall have been
required to depart, any one of such officers or persons as are above mentioned may
bring such ship, vessel, or boat into port and search her cargo, and may also examine
the master upon oath touching the cargo and voyage; and if the master or person
in command shall not truly answer the questions put to him in such examination,
he shall forfeit 400 dollars; and if such ship, vessel, or hoat be foreign, or not
navigated according. to the laws of the United Kingdom or of Canada, and have
been found fishing or preparing to fish, or to have been fishing (in British- waters)
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" within 3 mavine miles of any of the coasts, bays, creeks, or harbours of Canada, not
- included within the above-mentioned limits, without a licence, or after the expiration
. of the period named in the last licence granted to such ship, }'es.sel, or boat nnde}' the
_ 1st section of this Act, such ship, vessel, or boat, and the tackle, rigging, apparel, furniture,
. stores, and cargo thereof shall be forfeited. o ‘

“4. All goods, ships, vessels, and boats, and the tackle, rigging, apparel, furniture,
stores and cargo liable to forfeiture under this Act, may be seized and sccured by
- any officers or persons mentioned in the 2nd section of this Act; and every person:
- opposing any officer or person in the execution of his 'dl.l‘f,)’ under this Act, or aiding or

abetting any other person in any opposition, shall forfeit £00 dollars, and shall be guilty
- of a misdemeanour, and, upon conviction, be liable to imprisonment fer a term not
. exceeding two years.” .
Of all of which you will take notice and govern yourself accordingly.
) {Signed) GEORGE E. FOSTER,
Department of Fisheries, : Minister of Marine and Fisheries.
Ottawa, March 5, 1886.

Inclosure &'in No. 79.
Circular No. 371.

Sir, Customs Department, Oftawa, May 7, 1886,

THE Government of the United States having by notice terminated Articles XVIIL
to XXV, both inclusive, and Article XXX, known as the Fishery Articles cf the

- Washington Treaty, attention is called to the following provision of the Convention
between the United States and Great Britain, signed at London on the 20ih October,
1818:— -

¢ Article Ist. Whereas differences have arisen respecting the liberty claimed by
the United States for the inhabitants thercof to take, dry, and cure fish on certain
coasts, bays, harbours, and crecks of His Britannic Majesty’s dominions in America, it
is agreed between the High Contracting Parties that the inhabitants of the said United
States shall have for cver, in common with the subjects of His Britannic Majesty,
the liberty to take fish of every kind on that part of the southern coast of
Nevfoundland which extends from Cape Ray to the Rameau Islands, on the western
-and northern coast of Newfoundland, from the said Cape Ray to the Quirpon Islands,
on the shores of the Magdalen Islands, and also on the coasts, bays, harbours, and
-ereeks from Mount Joly, on the southern coast of Labrador, to and through the Straits
of Belleisle, and thence northwardly indefinitely alonz the coast, without prejudice,
however, to any of the exclusive rights of the Hudson’s Bay Company; and that the
American fishermen shall also have liberty, for ever, to dry and cure fish in any of the
unsettled bays, harbours, and crecks of the southern part of the coast of Newfoundland,
hereabove described, and of the coast of Labrador; but so soon as the same or any
portion thereof shall be settled, it shall not be lawful for the said fishermen to dry or
<ure fish at such portion so setiled without previous agreement for such purpose, with
the inhabitants, proprietors, or possessors of the ground. ,

* And the United States heveby renounce for ever any liberty heretofore enjoyed or
claimed by the inbabitants thereof to take, dry, or cure fish on or within 3 marine
miles of any of the coasts, bays, creeks, or hurbours of His Britannie Majesty’s
dominions in America, not included within the above-mentioned limits; provided,
however, that the American fishermen shall be admitted to enter such bays or barbours
for the purpose of shelter, and of repairing damages thercin, of purchasing wood, and

“of obtaining water, and for no other purpose whatever. But they shall be under such
Testrictions as may be necessary to prevent their taking, drying, or curing fish therein,
or in any manner whatever abusing the privileges hereby reserved to them.

“ Attention is also called to the following provisions of the Act of the Parliament of
Canalda,, cap. 61, of the Acts of 1868, intituled, ¢ An Act respecting fishing by foreign
vessels.

“IInd. Any commissioned officer of Her Majesty’s navy, serving on board of any
vessel of Her Majesty’s navy, cruising and being in the waters of Canada for purpose
of affording protection to Her Majesty’s subjects engaged in the fisheries, or any
commissioned officer of Her Majesty’s navy, Fishery Officer, or Stipendiary Magistrate
on board of any vessel belonging to or in the service of the Government of Canada,
and employed in the service of protecting the fisheries, or any officer of the Customs
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of Canada, Sheriff, Magistrate, or other person duly commissioned for that purpose,

may go on board of any ship, vessel, or boat, within any harbour in Canada, or

hovering (in British waters) within 8 marine miles of any of the coasts, bays, crecks, or

lé?l;l;gurs in Canada, and stay on board so long as she may remain within such place or
stance. :

«IIIrd. If such ship, vessel, or boat be bound elsewhere, and shall continue within .
such barbour, or so hovering for twenty-four hours after the master shall have been
required to depart, any one of such officers or persons as are above mentioned may bring
such ship, vessel, or bvat into port and search her cargo, and may also examine the master
upon oath touching the cargo and voyage, and if the master or person in command shall
not truly answer the questions put to him in such examination, he shall forfeit
400 dollars; and if such ship, vessel, or boat be foreign, or not navigated according to
the laws of the United Kingdom or Canada, and have been found fishing, or preparing
to fish, or to have been fishing (in British waters) within 3 marine miles of any of the
coasts, bays, creeks, or harbours of Canada, not included within the above-mentioned
limits, without a licence, or after the expiration of the period named in the last licence
granted to such ship, vessel, or boat under the 1st section of this Act, such ship, vessel,
orrfboai;i and the tackle, rigging, apparel, furniture, stores, and cargo thereof shall be
forfeited. o '

« IVth, All goods, ships, vessels, and boats, and the tackle, rigging, apparel, furniture,
stores, and cargo liable to forfeiture under this Act, may be seized and secured by any -
officers or persons mentioned in the 2nd section of this Act; and every person
opposing any officer or person in the execntion of his duty under this Act, or aiding or
abetting any other person in any opposition, shall forfeit 800 dollars, and shall be
guilty of a misdemeanour, and upon conviction be liable to imprisonment for a term
not exceeding two years,”

Having reference to the above, you are requested to furnish any foreign fishing-
vessels, boats, or fishermen found within 3 marine miles of the shore, within your distriet,
with a printed copy of the warniw.g inclosed herewith, :

If any fishing vessel or ~. ut of the United States is found fishing, or to have been
fishing, or preparing tn fic, or if hovering within the 3-mile limit, does not depart
within twenty-four hor:s after roceiving such warning, you will please place an officer on’
board of such vessel, and at once telegraph the facts to the Fisheries Department at
Ottawa, and await instructions. ’ ,

{Signed) J. JOHNSON, Commissioner of Customs.
To the Collector of Customs
at .

No. 80.
The Earl of Rosebery to Sir L. West.

Sir, Foreign Office, July 23, 1886.

I HAVE received ycur despatch of the 15th ultimo, in which you inclose a copy
of a note from Mr. Bayard, protesting against a warning alleged to have been given to
United States’ fishing-vessels by a Canadian Customs official, with the view to prevent
them from fishing within lines drawn from headland to headlanc from Cape Canso to
St, Esprit, and from North Cape to East Point of Prince Edward Island.

In reply, I have to request you to acquaint Mr. Bayard that Her Majesty’s
Government have ascertained that no instructions to this effect have been issued by the
Canadian Government, but that a further Report is expected upon the subject.

It appears that the Collector at Canso, in conversation with the master of a fishing-
vessel, expressed the opinion that the headland line ran from Cranberry Island to
St. Esprit, but this was wholly unauthorized.

I am, &c.
(Bigned) ROSEBERY.

No. 81.
The Earl of Rosebery to Mr. Phelps.

Sir, Foreign Office, July 23, 1886.
I HAVE the honour to acknowledge the receipt of your note of the 16th instant,
inclosinF a copy of a telegram from Mr. Bayard, in which he calls upon Her 1I:T/Ia.)esty’s
8
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Government to put 2 stop to the action of Canadian authorities towards United State
fishermen, which he characterizes as unjust, arbitrary, and vexatious.

Mr. Bayard further states that the readiness of the United States’ Government to
endeavour to come to a just and fair joint interpretation of Treaty rights and commercial
privileges is ill met by persistent and unfriendly action of the Canadian authorities, which
is rapidly producing a most injurious and exasperating effect.

-1 cannot help regretting that the tone of this communication should not have more
corresponded with the conciliatory disposition of Her Majesty’s Government, for the
expressions which I have cited can-hardly tend to facilitate a settlement of the difficult
questions involved. ] . |

1 beg, however, to state that the views of the Canadian Government upon the whole

- matter will very shortly be communicated to the United States’ Government in a despatch
which I have addressed to Her Majesty’s Minister at Washington, in reply to the various
.communications which he has received from Mr. Bavard. I shall have the honour to place
a copy of the despatch in question in your hands.

As regards the disposition expressed by Mr. Bayard to come to a just and fair joint
interpretation of Treaty rights, Her Majesty’s Government have already displayed their full
readiness to negotiate on more than one occasion, and their view of Treaty rights has beer
explained both in my conversations with yourself and in despatches.

I trust, therefore, that this expression of the wishes of your Government, corre-
sponding as it does so entirely with our own desire, indicates the willingness of the United
States to enter as speedily as possible into definite arrangements which may lead to
negotiations on a practical basis for the seftlement of this question.

1 have, &ec.
(Signed) ROSEBERY.

No. 82.
The Earl of Rosebery to Mr. Phelps.

‘ Foreign Office, July 23, 1886.
1IN reply to your note of the 2nd ultimo relative to the North American Fisheries
question, T have the honour to transmit to you a copy of a despatch, with inclosures,
which I have addressed to Her Majesty’s Minister at Washington, and which contains
a full statement of the views entertained by the Canadian Government on this
matter.®

The points dealt with in the several communications recently received by
Sir L. West from Mr. Bayard are practically the same as those discussed in your note,
aund I have therefore thought that the most convenient mode of replying to it would be
to communicate to you a copy of the despatch which I have addressed to Her Majesty’s
Minister at Washington.

I need not reiterate the regret that Her Majesty’s Government feel at being forced
back by circumstances on the provisions of the Treaty of 1818, for I have earnestly
and frequently expressed it in conversation with yon. Nor need I repeat how anxious
Her Majesty’s Government are that by formal and friendly negotiation the questions
between the two Governments with regard to Canadian fisheries should be put on a
mutually satisfactory footing.

I have, &c.

(Signed) ROSEBERY.

Sir,

No. 83.
Mr. Bramston to Sir J. Pauncefote.—~(Received July 27.)

Sir, Downing Street, July 26, 1886.
. WITH reference to your letter of the 17th instant, I am directed by Earl
. Granville to transmit to you, to be laid before the Earl of Rosebery, a copy of a tele-
graphic correspondence with the Governor-General of Canada relative to the detention
by the Dominion authorities of the Amcrican schooner « City Point.”
I am, &c.
(Signed) JOEN BRAMSTON.

® No. 78,



Inclosure 1 in No. 83.
Earl Granville to the Marquis of Lansdowne
(Telegraphic.) . Downing Street, July 21, 1886.
_ SECRETARY of United States has made protest in vggy stron’g texg‘/ms to British
Minister against proceedings in case of schooner « City Point,” alleged to have been

detained at Shelburne for having landed men and obtained water.
Send explanation, by telegraph, as socn as possible.

Inclosure 2 in No. 83.

The Marquis of Lansdowne to Earl Granville.

(Telegraphic.) ) July 24, 1886.

“CITY POINT ” committed a breach of Customs Laws by not reporting to Customs
and landing part of her crew and luggage. She was detained, but on payment of a
deposit of 400 dollars was subsequently released.

No. 84.
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, July 28, 1886.

I AM directed by the Earl of Rosebery to transmit to you two despatches from
Her Majesty’s Chargé d’Affaires at Washington,* containing protests by Mr. Bayard
against the action of the Canadian authorities in regard to United States’ fishing vessels,
and I am to suggest that, if Barl Granville sees no objection, a Report on the cases
mentioned should be obtained from the Dominion Government with as little delay as
possible.

I am, &e.
(Signed) JULIAN PAUNCEFOTE.

No. 85.
Mr. Hardinge to the Earl of Rosebery.—(Received July 30.)

My Lord, Washington, July 17, 1886.
WITH reference to my despatch of the 12th instant, I have the honour to transmit
herewith to your Lordship copy of a note which I have received from Secretary Bayard,
protesting against the action of Captain Kent, of the Dominion cruizer “ General
Middleton,” in expelling Stephen R. Balkam from the harbour of St. Andrew’s, New
Brunswick, and in refusing to permit him to purchase fish, caught and sold by Canadians,

for the purpose of canning as sardines. ,
PP 5 I have, &ec.

(Signed) CHARLES HARDINGE.

Inclosure in No. 85.
Mr. Bayard to Mr. Hardinge.

Sir, Department of State, Washington, July 16, 1886.
I HAVE just received through the Honourable C. A. Boutelle, M.C,, the affidavit

of Stephen R. Balkam, alleging his expulsion from the harbour of St. Andrew’s, New

Brunswick, by Captain Kent, of the Dominion cruizer  Middleton,” and the refusal to

permit him to purchase fish, caught and sold by Canadians, for the purpose of canning

ag sardines. ' ; ]
The action of Captain Kent seems 0 be a gross violation of ordinary commercial

# Nos. 76 and 77. :
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-privileges against an ‘Américan citizen proposing to transact his customary and lawful
‘trade, and not prepared or intending in any way to fish or violate any local law or

regulation or Treaty stipulation. :
I trust instant instructions to prevent the recurrence of such unfriendly and

unlawful treatment of American citizens may be given to the offending officials at
-St. Andrew’s, and reparation be made to Mr. Balkam. :
I have, &ec.

(Signed) T. F. BAYARD.

No. 86.
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, August 2, 1886.

I AM directed by the Earl of Rosebery to transmit to you copy of a despatch from
Her Majesty’s Chargé d’Affaires at Washington, inciusing a copy of a note from
Mr. Bayard, protesting against the action of Captain Kent, of the Dominion cruizer
“General Middleton,” in refusing Stephen A. Balkam permission to buy fish from
‘Canadians;* and I am to suggest that Earl Granville should obtain a Report on the
subject from the Dominion Government.

I am, &ec.
(Signed) JULIAN PAUNCEFOTE.

No. 87.

The Earl of Iddesleigh to Sir L. West.

Sir, 4 Foreign Office, August 4, 1886.
WITH reference to your despatch of the 3rd ultimo, I transmit to you herewith a
copy of a letter from the Colonial Office, inclosing copies of telegraphic correspondence
with the Canadian Government relative to the seizure of the United States’ schooner
« City Point;”+ and I have to request you to address a note to the Secretary of State
in the sense of the Report furnished by the Dominion Government upon the circum-
stances of the case.
I am, &c.
(Signed) IDDESLEIGH.

No. 88.
Mr. Meade to Sir J. Pauncefote.—(Received August 6.)

Sir, ' Downing Street, August 5, 1886.
WITH reference 1o your letter of the 28th ultimo, and to previous correspondence
respecting the action of the Canadian authorities in regard to United States’ fishing-
vessels, I am directed by the Secretary of State for the Colonies to transmit to you, for
the information of the Secretary of State for Foreign Affairs, copies of a despatch and
of a telegram which have been addressed to the Governor-General of the Dominion on
the subject.
Tam, &e.
(Signed) R. H. MEADE.

Inclosure 1 in No. 88.

Earl G:-anville to the Marquis of Lansdowne.

My Lord, Downing Sireet, July 29, 1886.
I HAVE the honour to transmit to you a copy of a letter from the Foreign Office,
inclosing two despatches from Her Majesty’s Chargé d’ Affaires at Washington, containing

* No. 85. 4+ No. 83.
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rotests of Mr. Bayard against the action of the authorities of the Dominion in regard to
United States’ fishing-vessels. '
" I bave to request that your Government will, with as little delay as possible, furnish
Her Majesty’s Government with a Report on the cases referred to.
) I have, &ec.
(Signed) GRANVILLE,

Inclosure 2 in No. 88.

Earl Granville to the Marquis of Lansdouwne.

(Telegraphic.) Downing Street, August 2, 1886.

SEND full particulars as to United States’ fishing-vessels seized or warned off,
gl'outllds of seizure or warning, and exact locality, including distance from shore of such.
vessels.

No. 89.
The Earl of Iddesleigh to Sir L. West.

(Extract.) Foreign Office, August 10, 1886

THE United States’ Minister called on me to-day by appointment, and stated to.
me at some length his views as to the present position of the Fisheries question. He-
gave me the history of the case from 1818, and then proceeded to say that, so far as the
merits of the case were concerned, he thought there was no insuperable difficulty.
There might be some question as to the 3«mile limit in bays, but this could no doubt be
settled without much trouble.

As regards other matters, there was a manifest incongruity between the old
provisions of 1818 and the state of things at the present day; wood, for instance, might
be obtained in our ports, but coal might not. Again, there was no proper legislation to
support the provisions of the Treaty. All these were matters for discussion, and there. -
seemed no reason why we should not arrive at their settlement. But what alarmed.
Mr. Bayard and himself was the temper with which the dispute was being, or was likely
to be, conducted. He never took up a newspaper without anxiety lest there should be a
report of some collision.

In conclusion, he threw out a suggestion that we should endeavour to establish an
« armistice ”” while the question was under discussion ; that while, on the one hand, the
American Government would support any action on our part .gainst vessels actually
fishing within our waters (which he was sure they would not do), we should, on the other
hand, abstain from putting the Customs laws in force to prevent, by a side wind,
infractions of the Treaty which our law was inadequate fo restrain.

He would then be glad to see a Commission appointed to consider the whole case,
and to report on the steps which could be taken.

In conclusion, he pressed on me that the Congress was to meet on the first Monday -
in December, and that it was most important to settle the matter before that time.

-

No. 90.
Mpr. Hardinge to the Earl of Rosebery.~~(Received August 12.)

My Lord, ‘ Washington, July 31, 1886,

I HAVE the honour to transmit herewith to your Lordship copy of a note which I
have received from Mr. Bayard, drawing my attention to an alleged infraction of the
stipulations of the Treaty of the 20th October, 1818, by the Newfoundland authorilies at
Bonne Bay, in the case of the fishing-vessel “ Thomas F. Bayard,” and by the Dominion
authorities at Port Amherst, Magdalen Islands, in Iﬂf case of the schooner  Mascot.”

ave, &c. :
(Signed) CHARLES HARDINGE,.
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Inclosure in No. 90. -
Mr. Bayard to Mr. Hardinge.

i, Department of State, Washington, July 30, 1886.

IT is my duty to draw your attention to an infraction of the stipulations of the

. Treaty between the United States of America and Great Britain concluded on the 20th
October, 1818. . ‘

By the provisions of Article I of that Convention the liberty to take fish of every
kind, for ever, in common with the subjects of His Britannic Majesty, is secured to the
inhabitants of the United States “on the part of the southern coast of Newfoundland
which extends from Cape Ray to the Rameau Islands, on the western and northern coast

" of Newfoundland ; from the said Cape Ray to the Quirpon Islands, on the shores of the
- Magdalen Islands,” and on the other coasts and shores in the said Article set forth.

Notwithstanding these plain provisions, I regret to be obliged to inform you that, by

the affidavit of the master of the American fishing-vessel *“Thomas ¥. Bayard,” that

“being at Bonne Bay, which is on the western coast of Newfoundland, and within the limits
specified in Article I of the Convention referred to, the master of the said vessel was formally
notified by one N. N. Taylor, the officer of Customs at that point, that his vessel would
be seized if he attempted to obtaia a supply of fish for bait or for any other transactien
in connection with fishing operations within 3 marine miles of that coast.

To avoid the seizure of his vessel, the master broke up his voyage and returned
home.

I am also in possession of the affidavit of Alex. T. Vachem, master of the
Amerjcan fishing.schooner ¢ Mascot,” who entered Port Amherst, Magdalen Islands, and
was there threatened by the Customs official with seizure of his vessel if he attempted to
obtain bait for fishing or to take a pilot.

" These are flagrant violations of Treaty rights of their citizens, for which the United
States expect prompt remecial aclion by Her Majesty’s Government; and I have to ask
‘that such instructions may be issned forthwith to the provincial officials of Newfoundland
and the Magdalen Islands as will cause the Treaty rights of citizens of the United States
to be duly respected. :

For the losses occasioned in the two cases I have mentioned, compensation will
hereafter be expected from Her Majesty’s Government, when the amount shall have been

accurately ascertained.
I have, &ec.
(Signed) T. F. BAYARD.

No. 91.
Mr. Hardinge to the Earl of Rosebery.—(Received August 12.)

My Lord, Washington, August 2, 1886,
I HAVE the honour to acknowledge the receipt of your Lordship’s despatches to
Bir L. West of the 23rd ultimo, relating to the North American Fisheries question,
and to inform your Lordship that, in compliance with the instructions contained therein,
I have forwarded to Mr. Bayard copies of the above-mentioned despatches, together
with their inclosures.
I have, &ec.
(Signed) CHARLES HARDINGE,

No. 92.
Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, August 17, 1886.

I AM direeted by the Earl of Iddesleigh to transmit gto ygu a copyy of a despatch
from Her Majesty’s Chargé d’Affaires at Washington, inclosing a copy of a note from
Mr. Bayard calling attention to alleged infractions of the Convention of 1818 by the
authorities at Bonne Bay, Newfoundland, and at Port Amherst, Magdalen Islands ;* and

+ No: 96,
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I am to request that Mr, Secretary Stanhope will obtain Reports on these cases from the
Colonial Governments, '

In connection with tne complaint thus made by the United States’ Government, I
am to suggest that it might perhaps be desirable to recommend the Colonial Govern-
ments to issue special instructions to the local authorities at those places where the right
of ‘inshore fishery has been gramted by the Convention of 1818 to United States’ fisher-
men, calling their attention to the provisions of that Convention, and warning them that
no action conciary thereto may be taken in regard to United States’ fishing-vessels.

I am, &c.

(Signed) JULIAN PAUNCEFOTE.

No. 93.
The Earl of Iddesleigh to Mr. Hardinge.

Sir, Foreign Office, August 18, 1886.

I HAVE received your despatch of the 51st ultimo, inclosing a copy of a nste from
Mr. Bayard, calling attention to alleged infractions of the Convention of 1818 by the
authorities at Bonne Bay, Newfoundland, and at Port Amherst, Magdalen Islands;
and I have to request you to state, in reply, that immediate inquiry shall be made into the
matter with the view that the rights secured by the Convention to United States’ fisher-
men shall in no wise be prejudiced.

' I am, &ec.
(Signed) IDDESLEIGH.
No. 94.
Mr. Hardinge to the Earl of Iddesleigh—(Received August 23.)
My Lord, Washington, August 10, 1886,

I HAVE the honour to transmit herewith to your Lordship copy of a note which I
have received from the Secretary of State, drawing the attention of Her Majesty’s
Government to the alleged unwarrantable and unfriendly treatment experienced by the
American fishing-schooner “Rattler” on the 3rd instant upon the occasion of her being
driven by stress of weather to seek shelter in the hziﬂ})lour of Shelburne, Nova Scotia.

ave, &c.
(Signed) CHARLES HARDINGE.

Inclosure in No. 94.
Myr. Bayard to Mr. Hardinge.

Sir, Department of State, Washington, August 9, 1886.

I REGRET that it has become my duty to draw the attention of Her Majesty’s
Government to the unwarrantable and unfriendly treatment, reported to me this day by
the United States’ Consul-General at Halifax, experienced by the American fishing-
schooner * Rattler,” of Gloucester, Massachusetts, on the 3rd instant, upon the occasion
of her being driven by stress of weather to find shelter in the harbour of Shelburne,
Nova Scotia.

She was deeply laden, and was off the harbour of Shelburne when she sought shelter
in a storm, and cast anchor just inside the harbour’s entrance.

She was at once boarded by an officer of the Canadian cutter ¢ Terror,” who placed
two men on board. '

When the storm ceased, the “ Rattler ** weighed anchor to proceed on her way home,
when the two men placed on board by the « Terror ” discharged their pistols as a signal,
and an officer from the “ Terror ” again boarded the * Rastler,” and threatened to
geize the vessel unless the captain reported at the Custom-house.

'The vessel was then detained until the captain reported at-the Custom-house, after
which she was permitted to sail. . '

The hospitality which all civilized nations prescribe has thus been violated, and the
stipulations of & Treaty grossly infracted.
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A fishing-vessel, denied all the usual commercial privileges in a port, has been com-
pelled strictly to perform commercial obligations.
In the interests of amity, 1 ask that this conduct may be properly rebuked by the
dovernment of Her Majesty, '
I have, &ec.

(Signed) T. F. BAYARD.

No. 95.
Mr. Meade to Sir J. Pauncefote.~—(Received August 26.)

Sir, Downing Street, August 25, 1886.
WITH reference to the letter from this Department of the 5th instant respecting
the action of the Canadian author’ties in regard to fishing-vessels of the United States,
T am directed by Mr. Secretary Stanhope to transmit to you, to be laid before the Earl
of Iddesleigh, a copy of a despatch from the Governor-General of Canada, giving the
particulars relating to such vessels seized or warned which were asked for by the telegram,
a copy of which accompanied my letter above referred to.
I am, &e.
(Bigned) R. H. MEADE.

Inclosure 1 in No. 95.
The Marquis of Lansdowne to Earl Granville.

{Extract.) Citadel, Quebec, August 4, 1886.

I HAD the honour of receiving your Lordship’s telegram of the 2nd instant,
requesting me to supply you with full particulars of all United States’ fishing-vessels
which had been seized or warned off by the fisheries police of the dominion, of the
grounds for such seizures or warnings, and of the exact locality in which they had taken
place, with especial reference to the distance from the shore of such vessels at the time
when they were seized or warned.

In regard to seizures, I have ascertained that the only cases have been the
following : —

1. The “David J. Adams,” seized at Digbhy, Nova Scotia, on the 7th May last.

2. The « Ella M. Doughty,” of Portland, Maine, seized at Englishtown, Nova Scotia,
on the 17th May last.

3. The « City Point,” seized at Shelburne, Nova Scotia, on the 2nd July last.

4. The “George W. Cushing” and the «C. B. Barrington,” both of which vessels
were seized at Shelburne on the 3rd July. Copies of the seizure Reports which contain
all the information of which my Government is possessed relative to these seizures are
inclosed herewith.

The ecircumstances under which the “D. J. Adams” was seized have been
aiready explained at some length in my previous despatches. This vessel is still
detained, and awaits trial before the Vice-Admiralty Court.

Particulars with regard to the “ Ella M. Doughty” were given in my despatch of
the 26th May. This vessel has been released, her owners having deposited the sum of
3,000 dollars.

The «City Point,” “George W. Cushing,” and <“C. B. Harington” were
released upon deposit of 400 dollars each, that being the amount of the penalty to
which they were liable under section 29 of “The Customs Act of 1883,” which they had
contravened.

I also inclose, for your Lordship’s information, copies of the Boarding Books of
the Government Fisheries protection vessels “ Lansdowne,” “ Critic,” «F. . Conrad,”
“ Terror,” “ General Middleton,” and “L. Howlett.” In the large majority of cases
where vessels have been warned or ordered to leave Canadian waters the vesscl was
boarded in harbour, and it has been thought sufficient to give the name of the harbour
by way of a description of the locality. In the few cases in which vessels appear to have
been boarded outside a port or harbour, in which cases no seizure was made or aitempted,
and a simple warning given in accordance with the terms of the Circular, of which your
Lordship has already seen a copy, it has, I understand, not been thought necessary to
instruct the officers in command of the police vessels to mark the locality with greater
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exactness than by giving the name of the port or harbour off or near which the vessel
was boarded.

In the case of vessels actually seized, the Reports contain much fuller information
as to the locality. '

I may mention in”explanation of the fact, that the Returns of some of the police
vessels have not been brought down to a morerecent date; that these vesselsare ordered
not to come into port more than once a weck, and then only if they can be spared from
their cruizing ground.

I have given directions that your Lordship is to be from time to time supplied
with further information in regard to any seizures or warnings which may hereafter take
place.

Inclosure 2 in No. 93.
Port of Digby, N.S.

ON the Tth day of May, 1886, I, Botsford Viets, a Collector in Her Majesty’s
Customs, duly appointed and sworn as such, did detain the following described vessel, to
wit, the fishing-schooner “ David J. Adams,” of Gloucester, in the United States of
America, of the burden of 66 tons, or thereabouts, commanded by Captain Allen Kenney,
owner not known, of the probable value of 3,000 dollars, for an infraction of the
Revenue Laws of the Dominion of Canada, that is to say, for having come from a port
out of Canada and entered Digby Gut and anchered in the Annapolis Basin, near Digby,
in the Province of Nova Scotia, not making a Report in writing to the proper officer of
the arrival and voyage of the vessel, as requived by section 25 ; wherefore the said vessel
became liable to detention for a penalty under the provisions of the Act 46 Vict., cap. 12,
secs. 25 and 29. 'The said vessel being to the best of my knowledge and belief the
property (unknown), whose Post-office address is unknown, and at the time of this deten-
tion in the possession or custody of Allen Kenney, at Digby, in the County of Digby,
N.8., whose Post-office address is unknown. The circumstances which led to the deten-
tion were the following, viz. :—

On or about the 5th instant, the “David J. Adams” entered Dighy Gut, and on the
6th instant bought four barrels fresh herrings, on the Tth anchored off Bear Island at a
place known as the Half-tide Weir. Afterwards the vessel changed her berth and sailed
further along the shore. On the 7th instant, Captain P. A. Scott, R.N., of Dominion
Government’s steam-ship * Lansdowne,” boarded her, and she subsequently, on the same
day, came to anchor off Digby. Information was derived from a person or persons not
connected with the Customs service in Canada.

Assistance was rendered in making said detention by other officers in Her Majesty’s
Customs, viz.:—

Delivery made of the said detention to the Collector of Customs at Digby on the
7th day of May, 1886.

At the date hereof the said vessel has not been claimed.

The said reputed or supposed owner, , in such circumstances as to be able to
pay the penalty fixed by law for tbe said contravention thereof, and been
heretofore guilty ot & similar offence.

Dated at Digby, this 15th day of May, 1886.

(Signed) B. VIETS.

v

Port of Shelburne. ‘

On the 2nd day of July, 188G, I, W. W. Atwood, a Collector of Customs in Her
Majesty’s Customs, duly appointed and sworn as such, did seize the following described
vessel, to wit, schooner ¢ City Point,” of Portland, 59 teus, Stephen Keene, master,
fishing schooner, of the probable value of 5,000 Jollars, for an infraction of the Revenue
Laws of the Dominion of Canada, that is to say, for huving filled water and allowing
seamen to land at their homes with their luggage, &c., without first reporting inwards at
custom-house ; wherefore the said schooner * City Point” became liable to a penalty
under the provisions of the Act 46 Viet., cap. 12, sec. 29. The said schooner “ City
Point ” being to the best of my knowledge and belief the property of some person or
persons to me unknown, whose Post-office address is Portland, Maine, and at the time of
this seizure in the possession or custody of Stephen Keene, master, at Shelburne, Nova
Scotia, whose Post-office address is Portland, Maine. 'The circumstances which led to
the seizure were as follows, viz. :—

ThE: sc::'hooner was discovered by Captain Quigley, of Dominion cutter * Terror,” at
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anchor 6 miles below Shelburne Town. The master had allowed part of crew to land at
their homes, taking their luggage, &c., with them; also had filled water, and failed to
report at custom-house until after vessel brought up by captain of cutter. Information
was the cause of seizure, and was derived from a person or persons connected with the
Customs service of Canada.

Assistance was rendered in making said seizure by other officers in Her Majesty’s
Customs, viz., Captain Quigley, of Dominion cutter “ Terror.” _

Delivery made of the said to the Collector of Customs at N
on the day of ,188 . \

At the date hereof, the said vessel has been released, the amount of 400 dollars
fine having been deposited with the Collector of Customs at Halifax.

The said reputed or supposed owner, , in such circumstances as
to be able to pay the penalty fixed by law for the said contravention thereof, and
been heretofore guilty of a similar offence.

Dated at Shelburne, this 16th day of July, 1886.

(Signed) W. W. ATWOOD, Collector.

Port of Shelburne.

On the 3rd day of July, 1886, 1, W. W. Atwood, a Collector of Customs in Her
Majesty’s Customs, duly appointed and sworn as such, did seize the following described
vessels, to wit, American fishing-schooner « George W. Cushing,” 61 tons, C. B. Jewitt,
master, and the « C. B. Harrington,” 21 tons, John Frellick, master, both of and direct
from Portland, of the probable value of 7,000 dollars, for an infraction of the Revenue
Laws of the Dominion of Canada, that is to say, for having allowed seamen to land, and
masters on shore seeking to buy bait, without first reporting at custom-house ; wherefore
the said vessels became liable to a penalty under the provisions of the Act 46 Vict., cap. 12,
sec. 20, the said vessels being, to the best of my knowledge and belief, the property of
some person or persons to me unknown, whose Post-office address is Portland, Maine, and
at the time of this seizure in the possession or custody of Captains C. B, Jewitt and John
Frellick, at Shelburne, N.S,, whose Post-office address is Portland, Maine. The
circumstances which led to the seizure were as follows, viz. i

The vessels were discovered on the 2nd instant by Captain Quigley, of Dominion
cutter * Terror,” at anchor about 8 miles below Shelburne Town, some of the men and
the masters of vessels on shore seeking to buy bait. Masters did not report until vessels
brought up next morning by Captain Quigley. Master of “ Cushing ” had also been at
the port of Yarmouth, seeking bait before arriving here, and failed to report at custom-
house. Information was the cause of seizure, and was derived from a person or persons
connected with the Customs service of Canada.

Assistance was rendered in making said seizure by other officers in Her Majesty’s
Customs, viz., Captain Quigley, of Dominion cutter * Terror.”

Delivery made of the said to the Collector of Customs at

-, on the day of , 188

At the date hereof the said vessels have been released, the amount of penalty,
145&(;11‘ dollars for each vessel, having been deposited with the Collector of Customs at

ax.

" The said reputed or supposed owner, , in such circumstances as to
be able to pay the penalty fixed by law for the said contravention thereof, and
been heretofore guilty of a similar offence.

Dated at Shelburne, this 16th day of July, 1886. :

(Signe W. W. ATWOOD, Collector.
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No. 96.
Sir J. Pauncefote to Mr. Meade.

Sir, Foreign Qffice, August 26, 1886.
I AM directed by the Earl of Iddesleigh to transmit to you, to be laid before
Mr. Secretary Stanhope, a copy of a despatch from Her Majesty’s Chargé d’Afaives at
Washington,* inclosing a copy of a protest by Mr. Bayard against alleged unfriendly
treatment of the United States’ fishing schooner ¢ Rattler ” in Shelburne Harbour; and
Iam to request that a Report on the subject may be obtained from the Dominion Govern-
ment.
I am, &e.
(Signed) JULTAN PAUNCEFOTE.

No. 97.
Sir L. West to the Earl of Iddesleigh.—(Received August 30.)

My Lord, Washington, August 18, 1886.

I HAVE the honour to transmit herewith to your Lordship copy of a note which 1
have received from the Secretary of State protesting against thie action of the officer of
the Canadian schooner “1. ¥, Conrad” in forbidding the master of the Amecrican
schooner “ Golden Hind” to enter the Bay of Chaleur for the purpose of renewing his
supply of fresh water at that place.

I bave, &ec.
(Signed) L. 8. SACKVILLE WEST.

Inclosure in No. 97.
Mr. Buyard to Sir L. Wes!.

Sir, Department of State, Washington, August 17, 1886.

AN affidavit bas been filed in this Department by Reuben Cameron, master of the
American schooner “ Golden Hind,” of Gloucester, Massachusetts, setting forth that on
or about the 23rd July ultimo, being out of water, he attempted to put into Port
Daniel, Bay of Chaleur, to obtain a fresh supply; that at the entrance of the bay,
about 4 or 5 miles from land, the * Golden Hind” was boarded by an officer from the
Canadian schooner “E. F. Conrad,” and by him ordeved nat to enter the Bay of
Chaleur; that said officer furnished Captain Cameron with a printed « Warning,” with
this indorsement written thercon: “Don't enter the Bay of Chaleur, Nova Scotia;”
and that in consequence of said act of the Canadian oflicer, the ¢ Golden Hind ” was
obliged to go across to Tignish, Prince Edward Island, to obtain water, whereby his
fishing venture was interfered with and loss and injury caused to the vessel and her
owners.

I have the honour to protest against this act of officers of Her Britannic Majesty as
not only distinctly unfriendly and contrary to the humane usage of eivilized nations, but
as in direct violation of so much of Article 1 of the Convention of 1818 between the
United States and Great Britain as secures for ever to American fishermen upon the
British North American coast admission to the bays or harbours thereof for the purpose
of obtaining water. And for all loss or injury which may be shown ¢o have accrued by
reason of the act in question, the Government of Her Britannic Majesty will be held
justly liable. »

I have further the honour to ask, with all earnestness, that the Government of Her
Britapnic Majesty will cause steps to be forthwith taken to prevent and rebuke acts so
violative of Treaty and of the common rights of hospitality,

I have, &ec.
(Signed) - T. F. BAYARD.

* No. 94.
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' No. 98.
Sir L, West to the Earl of Iddesleigh.—(Received August 30.)

My Lord, . ‘ Washinglon, August 18, 1886,

I HAVE the bonour fo inclose herewith to your Lordship copy of a despatch
which, in conformity with the instructions contained in your Lordship’s despatch of the
4th instant, I have addressed to the United States’ Government relative to the seizure of
the American schoorer “ City Point™ at Shelburne, Nova Scotia.

I have, &e.
(Signed) 1. S. SACKVILLE WEST.

Inclosure in No. 98.
Sir L. West to Mr. Bayard.

Sir, Waskington, August 18, 1888,
WITH reference to your note of the 2nd ultimo, reporting to me the detention of
the American schoouer ¢ City Point,” of Portland, Maine, by the Canadian authorities
at the port of Shelburne, Nova Scotia, and protesting against their action in so doing, I
have the honour to inform you, in accordance with instructions which I have received
from Her Majesty’s Government, that the master of the schooner *City Point”
committed a breach of the Customs Laws of the Dominion by not reporting to Custom,
and landing part of the crew and baggage. '
The vessel in question was subscquently released on deposit of 400 dollars,
I have, &e.
(Signed) L. 8. SACKVILLE WEST.

No. 99.
Mr. Meade to Sir J. Pauncefote.~(Received August 30.)

Sir, Downing Street, August 28, 1886.

I AM directed by Mr. Secretary Stanhope to acknowledge the receipt of your
letter of the 17th instant, inclosing copy of a despatch from Her Majesty’s Chargé.
d’Affaires at Washington, with a note from Mr. Bayard calling attention to alleged
infractions of the Couveution of 1518 by the authorities of Canada and Newfoundland
at the Magdalen islands and Bonne Bay respectively. -

On the receipt of your letter Mr. Stanhope tciegraphed to the Officers adminis-
tering the Governments of Canada and Newfoundiand calling attention to these cases
and explaining that, under the Treaty of 1818, United iStates’ fishermen have the right
to tish off the coasts of the Magdalen Islands and off certain coasts of Newfonndland,
and stating that it was presumed that the Customs officials in those places had not been
instrueted in same way as on other parts of the coast,

But from the inclosed despateh recently reeeived from the Governor of Newfound-
land, and from the inclosed telegraphic correspondence, it would appear that such has
been the case in that Colony.

I am now to inclose, for the information of the Barl of Iddesleigh, a copy of a
despatch which has been addressed to the Officers administering the Grovernments of
Canada and Newfoundland respectively upon this subject. .

I am, &ec.
(Signed) R, B, MEADE.

[84] . P2
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Inclosure 1 in No. 99.

My, Stanhope to Governor Sir G. W. Des Veus.
(Extract.)
(Telegraphic.) July 2?, 1886..
REFERRING to your telegram of the 10th June, newspaper reports warning Notice
has been given to American fishing-boat by Customs officer, Bonne Bay. Send
explanation by telegraph. "

Inclosure 2 in No. 99.

: Governor Sir G. W, Des Veeux to Earl Granville,
(Extract.)
(Telegraphic.) July 30, 1886.
DESPATCH by mail, explaining that fishery Notice merely to maintain protest.
Action will not be taken this year in any case, not at all without Order in Council
under Act of Parliament 59 Geo. IlI, chap. 38, Attorney-General in England will
explain.

Inclosure 3 in No. 99.
Governor Sir G. W. Des Veux to Earl Granville.

My Lord, Government House, New:foundland, August 2, 1886.

‘WITH reference to your Lordship's telegram, received by me on the 29th ultimo,
requesting explanation as to a newspaper report of a warning Notice having been served
on American fishermen at Bonne Bay (to which message I replied on the following day),
I have the honour to report that a Circular, with form of Notice inclosed (copy of each
of which is annexed) has been forwarded to the various public officers stationed on the
coasts of this island.

2. In so far as has at present been reported, the warning has as yet been served on
only one vessel, which left at once on its receipt.

3. As stated in my telegraphic message, there is no intention on the part of this
Government to follow up the Notice by an action this year in any case, or at any time,
without the sanction of Her Majesty’s Government, conveyed by Order in Council.

4. The Government believe that the Notice will act to a certain extent as a
deterrent, and will serve as evidence that this Colony does not acquiesce in the
assumption by American fishermen of a privilege to which they have no right.

5. This being the sole subject of the Notice, the subject did not strike me as of
sufficient importance to deserve a separate Report. Now, however, that a newspaper
account of the matter has, I find, caused apprehension of serious results, 1 take blame to
myself for not having supplied your Lordship with early information.

I have, &e.
(Signed) G. WILLIAM DES V(EUX.

Inclosure 4 in No. 99.

Circular.

) Colonial Secretary’s Office, St. John's, Newfoundland,
Sir, June 17, 1886.

IN view of the attempts of United Stales’ fishermen to obtain fishery supplies on
our coasts, contrary to the provisions of the Convention of 1818, the Government have
ordered that the various Customs officers, immediately upon hearing of the arrival of any
United States’ fishing-vessel in ports within their jurisdiction, shall serve the master
thereof with a letter warning him of his infraction of the Treaty.

To facilitate you in this matter, I inclose you printed copies of a letter which it will
be only necessary to date, sign, and address,

You will please report to me the names of all captains, with the names and tonnage
and port ot their vessel, to whom you may send this letter, °

I have, &c.

(Signed) J. W. WITHERS, pro Colonial Secretary.
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Inclosure 5 in No. 99.

. Form of Notice.
Sir, ) : 188 .
I AM instructed to give you notice that the presence of your vessel in this port is
in violation of the Articles of the International Convention of 1818 between Great
Britain and the United States, in relation to fishery rights on the coast of Newfoundland,
and of the Laws in force in this country for the enforcement of the Articles of the
Convention, and that the purchase of bait or ice, or other transaction in connection with
fishery operations, within 3 miles of the coasts of this Colony, will be in further violation
of the terms of said Convention and Laws,

I am, &c.
. Officer of Customs at -

Captain

Schooner

Inclosure 6 in No. 99.
Governor Sir G. W. Des Veuz to Mr. Stanhope.
(Telegraphic.) Newfoundland, August 24, 1886,
g

I FIND that mistake with regard to the American rights was committed, but
corrected three weeks ago by order to discontinue Notices on coasts referred to in
Convention of 1818, I am informed that Notices have been reported as served in only
two cases. Details will be forwarded by mail.

Inclosure 7 in No. 99.

Mr. Stanhope to the Officer Adninistering the Government of Canada and Governor
Sir G. W. Des Veuz.

Sir, Downing Street, August 25, 1886.

*[WITH reference to your despatch of the 2nd instant] I bhave the honour to
transmit to you a copy, received through the Foreign Ofiice, of a despatch from Her
Majesty’s Chargé d’Affaires at Washington, with a note from Mr. Bayard, calling
attention to alleged infractions of the Convention of 1818 by the authorities of Canada
and Newfoundland at the Magdalen Islands and Bonne Bay respectively.

In my telegram of the 21st instant I drew your attention to the case at the
Magdalen Islands [Bonne Bay], and I pointed out that United States’ fishermen have
the right under the Convention of 1818 to fish off the coasts of the Magdalen 1slands
[certain parts of the coast of Newfoundland, including the west coast].

I bhave now to request that your Government will furnish me with a full Report
upon the subject of Mr. Bayard’s complaint, so far as it rclates to the action of the
Canadian authorities [autherities of Newfoundland].

Her Majesty’s Government would recommend that special instructions should be
issued to the authorities at those places where the inshore fishery has been granted by
the Convention of 1818 to United States’ fishermen, culling their attention to the
provisions of that Convention, and warning them that no action contrary thereto may be
taken in regard to United States’ fishing-vessels.

I have, &ec.
(Signed) E. STANHOPE.

No. 100.
The Earl of Iddesleigh to Mr. Phelps.

Sir, Foreign Qffice, September 1, 1886.
HER Majesty’s Government have been anxiously considering what further action they
can take in the present state of the Canadian Fisheries question to advance matters

~ % To Newfoundland only.
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towards the friendly and equitable solution so thich desired by both Governments, and I
beg now to offer the following observations in order to explain the difficulties which
present themselves.

There are two distinct issues involved. The one relates to the precise limits of the
Treaty rights of American fishermen in Canadian waters ; the other to the legality of the
measures adopted by the Canadian authorities (having regard to the existing legislation)
against cerlain American fishing-vessels for an alleged violation of Treaty.

Both those issues are at the present time sub judice in the Canadian Courts, and
it is not improbable that they will be carried before the competent Tribunal of Appeal
in this country, '

If the uitimaie decision should be favourable to the views of your Government as

regards the interpretation of the Treaty of 1818 the principal question will be disposed
of, and, if the decision should be adverse to those views, it will not preclude further
discussion hetween the two Governmenis and the adjustment of the question by
diplomatic action. But it is clearly right, and according to practice and precedent,
that such diplomatic action should be suspended during the completion of the judicial
" Inquiry. .
In the present case, however, there is every reason to desire that the two Govern-
ments, without awaiting the result of the judicial proceedings, should allay the popular
feeling which these differences have excited in both countries, by an attempt to effect
such an cquitable revision of the Treaty as may reconcile conflicting interests.

With this view my predeeessor addressed a despatch to Her Majesty’s Minister at
‘Washiugton. containing a Report from the Canadian Government on all the points
involved, and instructed him to communicate it to your Government, and to invite their
friendly observations upon that document, in the hope that such an interchange of views
might lead to some basis of negotiation.

No reply has been received by Her Majesty’s Government to that communication,
but assurances have repeatedly been exchanged hetween the two Governments of their
desirc to come to an arrangement.

The hopes which were entertained at onc time of a settlement on a broad and
comprehensive basis by means of a new Commercial Treaty were unfortunately frustrated
by the rejection of the proposal for a Joint Commission.

It mey be, however, that a morc restricted hasis might he acceptable to your
Government, such, for instance, as an arrangement limited entirely to the fishery
interests.

It is evident that the great desirc of both Governments to arrive at an equitable
arrangement cannot be attained unless they are both prepared to make some concessions,

The nature of the concessions which it would be in the power of this country to
make with reference to the Canadian fisheries are well known; but Her Majesty’s
Government, who have naturclly been in constant communication with the Dominion
Government on this question, are quite unabic to make any proposal to them of the
nature contemplated, unless they are informed {0 what extent the United States’ Govern-
ment are disposed to meet them in the way of concession.

Her Majesty’s Government therefore carnestly hope that the Government of the
United States may find themselves able to view the position in the light in which I have
placed it before you, and by a frank declaration of the nature of the benefits which they
are prepared to offer on their side to facilitate the eiforts of Her Majesty’s Government
to take some immediate action towards the scitlement of this most important and urgent
question.

I have, &ec.

(Signed) IDDESLEIGH,
No. 101.
v Sir L. West to the Eurl of Iddesleigh.—(Received September 3.)
My Lord, Washington, August 19, 1886.

I HAVE the honour to transmit herewith to your Lordship copy of a note which I
have received from the Secretary of State informing me of the causes of complaint
alleged by the masters of several American fishing-vessels against Captain Quigley, of
the Canadian cruaizer ¢ Terror.”

I have, &ec.
(Signed) L. 8. SACKVILLE WEST.
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Inclosure in No. 101,
Mr. Bayard to Sir L, West.

Sir, _ Department of State, Washington, August 18, 1886.

GRAVE cause of complaint is alleged by the masters of several American fishing-
vessels, among which can be named the schooners * Shiloh * and ¢ Julia Ellen,” against
the hostile and outrageous misbehaviour of Captain Quigley, of the Canadian cruizer
«“ Terror,” who, upon the entrance of these vessels into the harbour of Liverpool, Nova
Scotia, fired a gun across their bows to hasten' their coming-to, and placed a guard of
two armed men on board each vessel, who remained on hoard until the vessels left the
harbour.

In my note to your Legation of the 9th instant T made earnest remonstrance against
another unfriendly act of Captain Quigley, against the schooner « Rattler,” of Gloucester,
Massachusetts, which, being fully laden and on her homeward voyage, sought shelter
from stress of weather in Shelburne Harbour, Nova Scotia, and was there compelled to
report at the custom-house, and have a guard of armed men kept on board,

Such conduet eannot be defended on any just ground, and I draw your attention to
it in order that Her Britaunic Majesty’s Government may reprimand Captain Quigley
for his unwarranted and rude act. ‘

. It was simply impossible for this officor to xuppose that any invasion of the fishing
privileges of Canada was intended by these vessels ander the cireumstances.

The firing of a gun across their hows was @ mest unnsual and whoily uncalled-for
exhibition of hostility, and equaliy so was the plaving of armed men on board tue
peaceful and lawful craft of a friendly neighbour.

1 have, &ec.
(Signed) T. F. BAYARD.

No. 102.
The Earl of Iddesleigh to Sir L. West.

Sir, Forcign Office, September 4, 1886. -
I HAVE received your despatch of the 10th ultimo, inclosing a copy of a note

from Mr. Bayard calling attention to causes of complaint alleged by masters of several

United States’ fishing-vessels against Captrin Quigley, of the Canadian crnizer * Terror”

and [ have to acquaint you, in reply, that steps have been taken to obtain a Report

from the Dominion Government on the suljeet,

1 am, &e.
(Signed) IDDESLEIGH.

<

¥/ o per IR L

No. 103,
The Earl of Iddesleigh to Sir L, West.

Sir, Foreign Office, Neptember 4, 1880,

WITH reference to Mr. Hardinge’s despateh of the 31st July last, inelosing a copy
of a note from Mr. Bayard calling attention to alleged infractions of the Convention of
1818 by the authoritics at Bonne Bay, N cwfoundland, and at Port Amherst, Magdalen
Islands, 1 transmit to you herewith a copy of a letter from the Colonial Office, with
its inclosures on this question * and [ have to request that you will address a communi.
cation to Mr. Bayard, showing the steps which have been taken in ihe matter in conse-
quence of the protest of the United States’ Government. .

ain, K.

(Signed) IDDESLEIGH.
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No. 104.
Sir P. Currie to Sir R. Herbert.

Sir, : Foreign Office, September 4, 1886
I AM directed by the Earl of Iddesleigh to transmit to you, to be laid before
Mr. Secretary Stanhope, a copy of a despatch from Her Majesty’s Minister at Washington,
inclosing a copy of a note from the United States’ Secretary of State calling attention
to causes of complaint alleged by the masters of several United States’ fishing-vessels
against Captain Quigley, of the Canadian cruizer “ Terror;’* and I am to request that a
Report on the subject may be obtained from the Dominion Govei'nment.
am, &c.
(Signed) P. CURRIE.

No. 105.
The Earl of Iddesleigh to Sir L. West.

Bir, Foreign Office, September 6, 1886,

I HAVE received your despatch of the 18th ultimo, inclosing a copy of a note
from Mr. Bayard protesting against the action of the officer of the Canadian schooner
“R. F. Conrad ” with regard to the United States’ schooner * Golden Hind;” and I
bave to request that you will state to Mr. Bayard that immediate inquiry shall be made
into the matter with the view of preventing any infractions of the rights secured to
United States’ vessels by Treaty.

I am, &ec.
(Signed) IDDESLEIGH.

No. 106.
Sir P. Currie to Sir B. Herbert,

Sir, Foreign Office, September 6, 18886,

I AM directed by the Farl of Iddesleigh to transmit to you, to be laid before
Mr. Secretary Stanhope, a copy of a despatch from Her Majesty’s Minister at Washington,
inclosing a copy of a note from Mr. Bayard protesting against the action of the officer
of the Canadian schooner “ E. F. Conrad,” in forbidding the master of the United States’
schooner “* Golden Hind ” to enter the Bay of Chaleur for the purpose of renewing his
supply of fresh water at that place.+

The warning off of the vessel under the circumstances stated would appear to be a
distinct breach of the Convention of 1818, and Lord Iddesleigh would therefore suggest
that the Canadian Government should be requested to furnish with the least possible
delay a Report on the case.

Lord Iddesleigh further suggests, for the consideration of Mr. Stanhope, that in
calling for the Report in question, it would be highly desirable to add that Her Majesty’s
Government earnestly hope the Dominion Government will take prompt steps to prevent
any infractions of the Convention on their side, and that if the facts stated by Mr. Bayard
are correct, steps will be at once taken by the Dominion Government to reprimand the
officials concerned,

I am, &ec.
(Signed) P. CURRIE.

* No. 101, + No. 97.
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No. 107
Sir R. Herbert to Sir J, Pauncefote~—(Received September 13.)

Sir, . Downing Street, Septemher 11, 1886.

__ T AM directed by the Secretary of State for the Colonies to transmit to you, to be
1id before the Earl of Tddesleigh, a copy of a despatch, with its inclosures, from the
Governor-General of Canada, relative to the seizure of the “ Ella M. Doughty.”

’ I am, &e. ,

(Signed) = ROBERT G. W. HERBERT.

Inclosure 1 ir No. 107.
Governor-General the Marquis of Lansdoune to Earl Granville.

My Lord, Citadel, Quebec, August 5, 1886.
I HAVE the honour to forward, for your Lordship’s information, copies of the
papers relative to the seizure of the United States’ fishing-schooner « Ella M. Doughty.”
T have, &e.
(Signed) LANSDOWNE.

Inclosure 2 in No. 107,

Mr. Graham to Mr. Burbidge.

i, Halifaz, August 5, 1886.
I RECEIVED jyour telegram to-day as follows:—
o« lﬂease send me to-day copy of Collector of Customs affidavit in re ‘ Doughty’
seizure.

The only affidavit made by the Collector of Customs is the affidavit to lead warrant,
which is very brief, and contains no particulars of fact, the Adwiralty Rules only
requiring that it should state the nature of the claim. I therefore forward, in addition
to this, the other documents enumerated bolow, as they may contain some information
required by you. Inclosed herewith are :—

Affdavit of Daniel G. McAskill and Donald J., Morrison, 18th May, 1886.
Affidavit of Angus Morrison, 31st May, 1886.
. Afidavit of Dounald McRitchie, 31st May, 1886.
. Statement of Torquell McLean.
Statement of Donald J. Morrison, 31st May, 1886.
Statement of Daniel G. McAskill, 31st May, 1886.
. Copy of affidavit of Lauchlin G. Campbell to lead warrant, « Regina v. ‘Ella M.
Doughty.’”
8. Copy of plaintiff’s Petition, “ Reg. v. ‘Ella M: Doughty.’ »
Yours, &ec.
(Signed) WALLACE GRAHAM.

YT

We, Daniel G. McAskill and Donald J. Morrison, of Englishtown, do solemnly
swear that we sold, on the 12th day of March, 1886, 1,400 herring, at 25 cents per 100,
and on the 13th, 3 barrels, more or less, at 1 dollar per barrel, to schooner “ Ella M.
Doughty.” |
(Signed) DAN. G. McASKILL.

D. J. MORRISON.
Sworn to before me, this 18th day of May, 1886, :
(Signed) D. McAvray, Deputy Collector.

[84] Q
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I, Aagus Morrison, Englishtown, make the following statements, and say :—

That I was aboard schooner “ Eila M. Doughty,” with Torquell McLean, selling 500
herring for 30 cents per 100. I did not sell any myself. The captain and crew were
warning us not to tell. The day before ihis day the crew were ashore, wanting me to
take herring aboard in night-time. They were talking about the trading licence, but

they did not know whether it was good or not.
I, Angus Morrison, do solemnly swear that the above statements are true and

correct in all their particulars. ) )
: (Signed) ANGUS MORRISON.

1, the Undersigned, certify that the above Angus Morrison made the statements, and

swore to them, before me, this 31st day of May, 1886. )
(Signed) D. McAvuray, Deputy Collector.

I, Donald McRitehie, went aboard schooner * Ella M. Doughty ” on the 12th day of
May, 1886, and took aboard with me 900 herring, which the captain bought from me,
and gave me 2 dol. 25 c. for them. o

Captain of schooner « Ella M. Doughty ” wished me to keep it quite secret. While
I was about leaving, Donald McInnes, Daniel G. McAskill, and Donald J. Morrison
came aboard. I solemnly swear that the above statements are correet, so help me God.

(Signed) DONALD McRITCHIE.

I, the Undersigned, certify that the above statements were made before me, and

sworn to, on the 31st day of May, 1886.
(Signed) D. McAvray, Deputy Collector.

I, Torquell McLean, and Angus Morrison, went aboard schooner “ Ella, M. Doughty
on the 13th May, and sold herring ; and there was aboard Donald McInnes, Donald J.
Morrison, and Daniel G. MeAskill.

This statement made in presence of Daniel Morrison and Daniel McLean.

Torquell McLean refuses to sign this or swear to it; says it is true.
(Signed) D. McAULAY, Deputy Collector.

I, Donald J. Morrison, was in the boat on the 12th day of May, 1886, with Daniel
G. MecAskill and Donald MeInnes, when the dory of the schooner © Ella M. Doughty ”
met us coming home, with nets and herring; the crew told us to clean nets and take
herring aboard, and captain would buy them when we were in vessel. We saw aboard
Torquell McLean and Donald McRitchie. They seemed to be very much afraid that
they would be seized. Second day we went aboard : Torquell McLean and Angus Mor-
rison (little) had left schooner «1lla M. Doughty,” and they commenced cleaning net.
The said Torquell McLean and Angus Morrison went aboard with herring when cleaned
out of nets, and we saw the herring taken out of boat into the vessel “Ella M.
Doughty.” While aboard they saw some men ashore, and they asked us if they were
Customs officers,

We got 25 cents per 100 for 1,400 first day, and 3 dollars for the lot which we had
the second day, 13th instant, which was 8 barrels, more or less.

(Signed) DONALD J. MORRISON, his X mark.

Englishtoun, May 31, 1S86.

I, the Undersigned, certify that the above statement was made before me, this 31st
day of May, 1886.

(Signed) D. McAvuray, Deputy Collector.

When I, D. G. MeAskill, and D. J. Morrison and Donald Mclnnes, were coming
home on the 12th May instant, 1886, with nets with herring in and not taken out of net, a
dory met us that came from the schooner ““ Ella M. Doughty,” and asked us if we had
herring to sell. D. Mclnnes told them we had about 1,000 herring. They told us to
get herring out of mets and go aboard, and they would buy them. They scemed to be
afraid of being seized, as they (the crew) of vessel told us not to report them ashore.
.When we were aboard, Donald McRitchie, el Cove, was aboard. Torquell McLean was
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aboard after D. McRitchie lefi schooner “ Ella M. Doughty.” We were aboard when
Torquell McLean put bait aboard said schooner ¢ Ella M. Doughty.”

Second Day.

We went to said schooner and bad about 3 barrels of herring, more or less, and
captain said he bad no change, but would give 3 dollars for the lot. Torquell McLean
and Angus Morrison were then on board, but let the vessel go, and commenced taking
herring out of net, and they went aboard again, and sold the herring to captain, but I
did not see them receive any payment. When we counted herring first day we had

1,400, and we got 25 cents per 100.
(Signed) DAN. G. McASKILL.
Englishiown, May 31.

1, the Undersigned, do certify that the above statement was made in my presence.
(Signed) D. McAvray, Deputy Collector.

In e Vicg-Apmmarry Courr oF HALIFAX.

Her Majesty the Queen, Plaintiff, against the Ship or Vessel * Ella M. Doughty ”
and her Cargo.

Action for forfeiture of the said vessel and her cargo for violation of a certain
Convention between His late Majesty George III, King of the United Kingdom
of Grest Britain and Ireland, of the one part, and the United States of America of
the other part, made on the 20th day of October, 1818, and for violation of the Aet
of the Parliament of the United Kingdom of Great Britain and Ireland, made and
passed in the fifty-ninth year of the reign of His late Majesty George III, King of the
United Kingdom of Great Britain and Ireland, being chapter 38 of the Acts of the said
last-named Parliament made and passed in the said year.

Also for forfeiture of the said vessel and her cargo for violation of chapter 61 of
the Acts of the Parliament of the Dominion of Canada, made and passed in the year
1868, and of chapter 15 of the Acts of the said Parliament, passed and made in the year
1870, and of chapter 23 of the Acts of the said Parliament, made and passed in the
rear 1871,

’ I, Lauchlin G. Campbell, of Baddeck, in the County of Vietoria and Province of
Nova Scotia, Collector of Customs, make oath and say as follows :—

1. That the Honourable John S. D. Thomypson, Her Majesty’s Attorney-General
for the Dominion of Canada, claims, on behalt of Her Mojesty the Queen, to have the
said ship or vessel “Ella M. Doughty " and her cargo condemned to Her Majesty the
Queen for violation of a certain Convention between His late Majesty George III,
King of the United Kingdom of Great Britain and Ireland, of the one part, and the
United States of America of the other part, made and signed at London, in Great
Britain, on the 20th day of October, in the year of our Lord 1818, and also for violation
of the Act of the Parliament of the United Kingdom of Great Britain and Ireland, made
and passed in the fifty-ninth year of the reign of His late Majesty George 111, King of
the United Kingdom of Great Britain and Ireland, being chapter 38 of the Acts of the
said Parliament, made and passed in the said year, and being intituled “ An Act to
enable His Majesty to make Regulations with respect to the taking and curing of fish in
certain parts of the coasts of Newfoundland and Labrador, and His said Majesty’s other
possessions in North America, according to a Convention made between His Majesty
and the United States of America.” '

The said Honourable John S. D. Thompson, Her Majesty’s Attorney-General for
the Dominion of Canada. also claims, on hehalf of Her Majesty the Queen, to have the
said ship “ Ella M. Doughty ” and her cargo condemned as forfeited to Her Majesty the
Queen for violation of chapter 61 of the Acts of the Parliament of the Dominion of
Canada, mede and passed in the year 1868, and intituled ““ An Act respecting fishing by
foreign vessels,” and for violation of chapter 15 of the Acts of the Parliament of the
Dominion of Canada, made and passed in the year 1870, and intituled “An Act to
amend ihe Act respecting fishing by foveign vessels,” and for violation of chapter 23 of
the Acts of the Parliament of the Dominion of Canada made and passed in the year
1871, and intituled “ An Act further to amend the Act respecting fishing by foreign
vessels.” :

The said ship * Ella M. Doughty ” is a foreign vessel, and not navigated according
to the laws of the United Kingdom of Great Britain and Ireland or of the Dominion of

[84] Q2
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Canada, and is registered in the United States of America, and is owned by foreigners
residing in the said United States of America. _
I further make oath and say that the aid of this Court is required to enforce the
said claim. '
I am the Collector of Customs at Baddeck aforesaid.
(Signed) ALEX., TAYLOR.
LAUCHLIN GEO. CAMPBELL.

On the 25th day of May, a.p. 1886, the said Lauchlin George Campbell was duly
sworn to the truth of this affidavit at Baddeck, in the County of Victoria and Province of

Nova Scotia, before me,
, Collector of Customs.

A Commissioner duly appointed to administer oaths in the Vice-Admiralty Court
of Halifax.

Ix tHE Vice-ApMiraLTY CourT oF HALIFAX.

Her Majesty the Queen, Plaintiff, against the Ship or Vessel « Ella M. Doughty
and her Cargo.

Action for forfeiture of the said vessel and her cargo for violation of a certain
Convention between His late Majesty George III, King of the United Kingdom of
Great Britain and Ireland, of the one part, and the United States of America of the
other part, made on the 20th day of October, 1818. And for violation of the Act of the
Parliament of the United Kingdom of Great Britain and Ireland, made and passed in
the fifty-ninth year of the reign of His late Majesty George I1I, King of the United
Kingdom of Great Britain and Ireland, being chapter 38 of the Acts of the said last-
named Parliament, made and passed in the said year. Also for forfeiture of the said
vessel and her cargo for violation of chapter G1 of the Acts of the Parliament of the
Dominion of Canada, made and passed in the year 1868, and of chapter 15 of the Acts
of the said Parliament, passed and made in the year 1870, and of chapter 23 of the Acts
of the said Parliament, made anl passed in the year 1871,

Writ issued on the 20th day of May, A.D. 1886.

1. A certain Convention between His late Majesty George III, King of the United
Kingdom of Great Britain and Ireland, and the United States of America, was made
and signed at London on the 20th day of October, 1818, and by the Ist Article thereof,
after reciting that differences had arisen respecting the liberty claimed by the said
United States for the inhabitants thercof to take, dry, and cure fish on certain coasts,
bays, harbours, and creeks of His Britannic Majesty’s dominions in America, it was
agreed between the High Contracting Parties that the inhabitants of the said United
States should have for ever in common with the subjects of His Britannic Majesty the
liberty to take fish of every kind on that part of the southern coast of Newfoundland
which extends from Cape Ray to the Rameau Islands, on the western and northern
coasts of Newfoundland from the said Cape Ray to the Quirpon Islands, on the shores
of the Magdalen Islands, and also on the coasts, bays, creeks, and harbours from Mount
Joly on the southern coast of Labrador to and through the Straits of Belle Isle, and
thence northwardly indefinitely along the coast, without prejudice, however, to any of
the exclusive rights of the Hudson’s Bay Company; and that the American fishermen
should also have liberty for ever to dry and cure fish in any of the unsettled bays,
harbours, and crecks of the southern part of the coast of Newfoundland thercabove
deseribed and of the coast of Labrador; hut so soon as the same or any portion thereof
should be settled, it should not be lawful for the said fishermen to dry and cure fish at
such portion so settled without previous agreement for such purpose with the inhabitants,
proprietors, ot possessors of the ground. And the said United States thereby renounce
for ever any liberty theretofore enjoyed or claimed by the inhabitants thereof to take,
dry, or cure fish on or within 3 marine miles of any of the coasts, bays, creecks, or
harbours of His Majesty’s dominions in America, not included within the above-
mentioned limits; provided, however, that the American fishermen should be admitted
to enter such bays or harbours for the purpose of shelter and of repairing damages
therein, of purchasing wood and of obtaining water, and for no other purpose whatever.
But they should be under such restrictions as might be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges
thereby reserved to them,
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2. That a certain Act of the Parliament of. the United Kingdom of Great Britain .
and Ireland was made and passed in the fifty-ninth year of the reign of His late Majesty
King George III, being chapter 38 of the Acts of the said Parliament, made and passed
in the fifty-ninth year of the reign of His said late Majesty King George III, and being
intituled “An Act to enable His Majesty to make Regulations with respect to the taking
and curing of fish on certain parts of the coasts of Newfoundland, Labrador, and His
Majesty’s other possessions in North America, according to a Convention made between
His Majesty and the United States of America.” X

3. That on the 29th day of March, a.p. 1867, a certain other Act of the Parliament
of ithe United Kingdom of Great Britain and Ireland was made and passed, being
chapter 3 of the Acts of the said Parliament passed in the thirtieth and thirty-first years
of the reign of Her present Majesty Victoria, Queen of the United Kingdom of Great
Britain and Treland, and being intituled “ An Act for the union of Canada, Nova Scotia,
and New Brunswick, and the Government thereof, and for purposes connected therewith,”
which said Act is cited and known as “ The British North America Act, 1867.”

4. That a certain Act of the Parliament of Canada was made and passed in the
thirty-first year of the reign of Her said Majesty Queen Victoria, being chapter 61 of
the Acts of the said Parliament made and passed in the year 1866, and being intituled
““ An Act respecting fishing by foreign vessels.”

And a certain other Act of the Parliament of Canada was made and passed in the
thirty-third year of the reign of Her said Majesty Queen Victoria, being chapter 15 of
the Acts of the said Parliament made and passed in the year 1870, and being intituled
“An Act to amend the Act respecting fishing by foreign vessels.” And in the thirty-
fourth year of the reign of Her said Majesty Queen Victoria, a certain other Act of the
said Parliament of Canada was made and passed, being chapter 23 of the Acts of the said
Parliament made and passed in the year 1871, and being intituled “ An Act further to
amend the Act respecting fishing by foreign vessels.”

5. That the said Convention and the said several Acts hereinbefore mentioned were
and are still in full force and effect.

6. The harbour of St. Anns, situate in the County of Victoria, in the Province of
Nova Scotia, together with its outlet to the Bay of St. Anns, and also the said Bay of
St. Anns, all hercinbefore designated as the bay and harbour of St. Anns, are a portion
of the dominions in America formerly of His late Majesty George III, King of the
United Kingdom of Great Britain and Ireland, and now of Her Majesty Queen Victoria,
Queen of the United Kingdom of Great Britain and Ireland, not included or lying on
that part of the southern coast of Newfoundland which .extends to Cape Ray to the
Rameau Islands, on the western and northern coasts of Newfoundland from the said
Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, or on the
coasts, bays, harbours, and creeks from Mount Joly, on the southern coast of Labrador,
to and through the Straits of Belle Isle, and thence northwardly indefinitely along the
coast.

7. That the said ship “Ella M. Doughty,” whereof one Warren A. Doughty, who
was not a natural-born subjeet of Her Majesty, was or is master, is a foreign ship or
vessel not navigated according to the laws of the United Kingdom of Great Britain and
Ireland nr according to the laws of Canada, but was and is a ship of the United States
of America, owned by foreigmers, that is to say, by persons residing in and being
citizens of the United States of America, where the said ship or vessel was built and
enrolled, and the said ship or vessel, “Ella M. Doughty,” was at the time hereinafter
mentioned licensed and permitted to carry on the fisheries under and in pursuance of the
Acts of the United States of America, and was engaged in the prosecution of the
fisheries and on a fishing voyage, and was and is without a licence to fish, or any licence
whatsoever in that behalf from the Government of Canada or of Nova Scotia, under the
Statutes of Canada or of Nova Scotia in that behalf.

8. Between the 10th and the 17th days of May, 1886, the said Warren A. Donghty,
the master of the said ship or vessel “Ella M. Doughty,” and the officers and crew of
the said ship or vessel « Ella M. Doughty,” did in and with the said ship or vesse] Ela
M. Doughty ”’ enter into the bay and harbour of St. Anns aforesaid ‘within 3 marine
miles of the shores of the said bay and harbour of St. Anns, and .w1.thm 3 miles c_)f the
coasts, bays, creeks, and harbours of those portions of the .dpmlm.ons in Amerxca of
His said late Majesty King George III, being now the dominions in America of Her
Majesty Queen Victoria, not included within the limits specified and defined in the
said Ist Article of the said Convention, and set out and recited in the first paragraph
hereof, for the purpose of procuring bait, that.is to say, herrings wherewith to fish, and
ice for the preservation on board said vessel of bait to be used in fishing, and of fresh
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figh to be fished for, taken and caught, by and npon the said vessel, and by the master,
officers, and crew thereof, and did procure such bait wherewith to fish, and such ice for
the purposes aforesaid, and did so enter for other purposes than the purpose of shelter
or repairing damages or of purchasing wood or of oblaining water, contrary to the
provisions of the said Convention and of the said several Acts, and the said vessel
“Ella M. Doughty” and her_cargo were thereupon seized within 3 marine miles of
the coasts or shores of the said bay and harbour of St. Anns, by Donald McAulay and
Lauchlin G. Campbell, officers of the Customs of Canada, as being liable to forfeiture
for breach or violation of the said Convention and of the said several Acts.

. 9. The said Warren A. Doughty, the master of the said ship or vessel « Eila M.
Doughty,” and the officers and crew of the said ship or vessel “ Ella M. Doughty,” did
between the 10th and 17th days of May, 1886, and subsequently in the said ship or
vessel « Ella M. Doughty,” in the bay and harbour of St. Anus aforesaid, and while he
and they and the said ship or vessel “ Ella M. Doughty ” were within 3 marine miles of
the coasts or shores of the said bay and harbour of St. Anns, and within 3 marine miles
of the coasts, shores, bays, creeks, and harbours of those portions of the dominions in
America of His said late Majesty King George III, being now the dominions in
America of Her Majesty Queen Victoria, not included within the limits specified and
defined in the said Ist Article of the said Convention, and set out and recited in the said
first paragraph hereof, fish for fish and take fish, and did dry and cure fish, and were
preparing to fish within the meaning of the said Convention and of the said several Acts
hereinbefore mentioned, contrary to the provisions of the said Convention and of the
said several Acts, and the said vessel < Ella M. Doughty ” and her cargo were thereupon
seized within 3 marine miles of tbe coasts or shores of the said.bay and harbour of
St. Anns by Donald McAulay and Lauchlin G. Campbell, officers of the Customs of
Canada, as being liable to forfeiture for violation of the said Convention and of the said
several Acts,

10. The said Warren A. Doughty, the master of the said ship or vessel «Eila M.
Doughty,” and the officers and crew of the said ship or vessel < Ella M. Doughty,” were,
between the said 10th and 17th days of May, 1886, and subsequently in the said ship or
vessel “Ella M. Doughty,” in the bay and harbour of St. Anus aforesaid, and while
he and they and the said ship or vessel « Ella M. Doughty ” were within 3 marine miles
of the coasts or shores of the said bay and harbour of St. Anns, and within 3 marine
miles of the coasts, shores, bays, creeks, and harbours of those portions of the dominions
in America of His late Majesty King George I1I, being now the dominions in America
of Her Majesty Queen Victoria, not included within the limits specified and defined in
the said Ist Article of the said Convention, and set out and recited in the first paragraph
hereof, preparing to fish within the meaning of the Convention and of the several Acts
bereinbefore mentioned contrary to the provisions of the said Convention and of the said
several Acts, and the said vessel “Ella M. Doughty” and her cargo were thercupon
seized within 3 marine miles of the coasts or shores of the said bay and barbour of
St. Anns by Donald MeAulay and Lauchlin G. Campbell, officers of the Customs ot
Canada, as being liable to forfeiture for breach or violation of the said Convention and
of the said several Acts.

11, Between the said 10th and 17th days of May, 1886, and subscquently, in the
said bay and harbour of St. Annms, within 5 marine miles of the shores thereof, and
within 3 marinc miles of the coasts, bays, creeks, and harbours of those portions or parts
of the dominions in America of His late Majesty King George I, being now the
dominions in America of Her present Majesty Queen Victoria, not included within the
limits specified and defined in the said Ist Article of the said Convention, and set out
and recited in the said firf paragraph hereof, the said ship or vessel “ Ella M. Donghty”
was found to be fishing within the said distance of 3 marine miles of the said coasts,
bays, creeks, and harbours, contrary 1o the provisions of the said Convention and of the
said several Acts, and the said vessel « Ella M. Doughty ” and her cargo were thereupon
seized within 3 marine miles of the coasts er shores of the said bay and harbour of
St. Anns by Douald McAulay and Lauchlin G. Campbell, officers of the Customs of
Canada, as being liable to forfeiture for breach or violation of the said Convention and
of the said several Acts,

. 12. Between the said 10th and 17th days of May, 1886, and subsequently thereto,
in th_e said bz}y and harbour of St. Anns, within 3 marine miles of the shores thereof and
within 3 marine miles of the coasts, bays, creeks, and harbours of those parts or portions
of tl_le' don}inions in America of His said late Majesty King George III, being now the
dprpmzons in America of Her present Majesty Queen Victoria, not included within the
limits specified and defined in the said [st Article of the said Convention, and set out
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and recited in the said first paragraph hereof, the said ship or vessel * Ella M. Doughty ”
was found to have been fishing within the said distance of $ marine miles of the said
coasts, bays, creeks, and harbours, contrary to the provisions of the said Convention and
of the said several Acts, and the said vessel “Hlla M. Doughty ” and her cargo was
thereupon seized within 8 marine miles of the coasts or shores of the said bay and
harbour of ®t. Anns by Donald McAulay and Lauchlin G. Campbell, officers of the
Customs of Canada, as being liable to forfeiture for breach or violation of the said
Convention and of the said several Acts. :

. 13. Between the said 10th and 17th days of May, 1886, and subsequently, in the
said bay and harbour of 8t, Anng, within 3 marine miles of the shores thereof and within
3 marine miles of the coasts, bays, creeks, and harbours of those parts or portions of
the dominions in America of His said late Majesty King George I1L, being now the
dominions in America of Her present Majesty Queen Victoria, not included within the
Jimits specifed and defined in the said Ist Article of the said Convention, and set- out
and recited in the first paragraph hereof, the said ship or vessel ““ Ella M. Doughty ”
was found to be preparing to fish within the said distance of 3 marine miles of the
coasts, bays, creeks, and harbours, contrary to the provisions of the said Convention and
of the said several Acts,.and the said vessel “Ella M, Doughty’ and her cargo was
thereupon seized within 3 marine miles of the coasts or shores of the said bay or harbour
of St. Anns by Donuld McAulay and Lauchlin G. Campbell, officers of the Customs
of Canada, as being lable to forfeiture for violation of the said Convention and of the
said several Acts.

14. During the months of April and May 1886 the said Warren A. Doughty, the
master of the said ship or vessel “Ella M. Doughty,” and the officers and crew of the
said ship or vessel «* Ella M. Doughty,” did in the said ship or vessel  Ella M. Doughty”
enter within 3 marine miles of the coasts, bays, crecks, and barhours of the Province
of Nova Scotia, being a portion of the dominions of America of His said late Majesty
King George III, and wow of Her said Majesty Queen Victoria, not included within the
limits specified and defined in the said Ist Article of the Convention, and set out and
recited in the first paragraph hereof, for the purpose of procuring bait, that is to say,
herrings, wherewith to fish, and ice for the preservation on board said vessel of bait to be
used in fishing and of fresh fish to be fished for, taken and eaught by and upon the said
vessel and by the master, officers, and crew thereof, and did procure such bait wherewith
to fish and such ice for the purposes aforesaid, and did so enter for other purposes
than the purpose of shelter or repairing damages or of purchasing wood or of obtaining
water, contrary to the provisions of the said Convention and of the said several Acts,
and the said vessel “Xla M. Doughty” and her cargo were thereupon seized within
3 marine miles of the coasts or shores of the said Province of Nova Scotia by Donald
McAulay and Lauchlin G. Campbell, officers of the Customs of Canada, as being
liable to forfeituve for breach or violation of the said Convention and of the said several
Acts,

15. During the months of April and May 1886 the said Warren A. Doughty, the
master of the said ship or vessel “Ela M. Douglty,” and the officers and crew of the
said ship or vessel “*Ella M. Doughty,” did in the said ship or vessel ** Ella M. Dounghty,”
and while he and they and the said ship or vessel “Ella M, Doughty’ were within
3 marine miles of the coasts, bays, creeks, and harbours of the Province of Nova Scotia,
being a portion of the dominions in Amevica formerly of His said late Majesty King
George 111, and now of Her Majesty Queen Victoria, not included within the limits
specified and defined in the said Ist Article of the said Convention, and set out and
recited in the said first paragraph hereof, fish for fish, take fish, and dry and cure fish,
and were preparing to fish within the meaning of the said Convention and of the several
Acts hereinbefore mentioned, contrary to the provisions of the said Convention and of the
said several Acts, and the said vesscl © Blla M. Doughty ** and her cargo were therezpon
seized within 3 marine miles of the coasts or shores of the said Province of Nova Scotbia
by Donald MecAulay and Lauchlin G. Campbell, officers of the Customs of Canada, as
being liable to forfeiture for breach or violation of the said Convention and of the said

o
several Acts,

* 16. During the months of April and May 1886 the said Warren A. Doughty, the
master of the said ship or vessel “ Ella M. Doughty,” and the officers and crew of the
said ship or vessel “ Ella M. Doughty,” were in the said ship or vessel * Ella M. Doughty,”
and while he and they and the said ship or vessel “Ella M. Doughty” were within
3 marine miles of the coasts, bays, creeks, and harbours of the Province of Nova Scotia,
being a portion of the dominions in America formerly of His late Majesty King
George III and now of Her Majesty Queer Victoria, not included within the limits
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specified and defined in the said Ist Article of the said Convention set out and recited, in
the first paragraph hereof, preparing to fish within the meaning of the said Convention
and of the several Acts hereinbefore mentioned, contrary to the provisions of the said
Convention and of the said several Acts, and the said vessel “ Ella M. Doughty ” and her
cargo were thereupon seized within 3 marine miles of the coasts or shores of the said
Province of Nova Scotia by Donald McAulay and Lauchlin G. Campbell, officers of the
‘Customs of Canada, as being liable to forfeiture for violation of the said Convention and
of the said several Acts.

The Honourable John 8. D. Thompson, Her Majesty’s Attorney-General for the
Dominion of Canada, on bebalf of Her Majesty the Queen, claims the-condemnation of
the said ship and her cargo and her guns, ammunition, tackle, apparel, furniture and
stores, for violation of the said Convention and of the said several Acts.

(Signed) WALLACE GRAHAM,
Solicitor for the Attorney-General of Canada.

No. 108.
Mr. Phelps to the Earl of Iddesleigh.—(Received September 13.)

My Lord, Legation of the United States, London, S.~tember 11, 1886,

I HAVE the Lonour to acknowledge the receipt of your note of *he 1st September
on the subject of the Canadian fisheries,

I received also on the 16th August Jast from Lord Rosebery, then Foreign Secretary,
& copy of a note on the same subject, dated the 23rd July, 1886, addressed by his
Lordship, through the British Minister at Washington, to Mr. Bayard, the Secretary of
State of the United States, in reply to a note from Mr. Bayard to the British Minister of
the 10th May, and also to mine addressed to Lord Rosebery under date of the 2nd June.
The retirement of Lord Rosebery from office immediately after I received his note pre-
vented a continuance of the discussion with him. And in resuming the subject with your
Lordship, it may be proper to refer both to Lord Rosebery's note and to your own. In
doing so I repeat in substance considerations expressed to you orally in recent inter-
views.

My note to Lord Rosebery was confined to the discussion of the case of the * David
J. Adams,” the only seizure in reference to which the details had then been fully made
known to me. The points presented in my note, and the arguments in support of them,
need not be repeated.

No answer is attempted in Lord Rosebery’s reply. He declines to discuss the
questions involved, on the ground that they are “now occupying the attention of the
Courts of Law in the Dominion, and may possibly form the subject of an appeal to the
Judicial Committee of He: Majesty’s Privy Council in England.”

He adds :—

“ It is believed that the Courts in Canada will deliver Judgment in the above cases very
shortly ; and until the legal proceedings now pending have been brought to a conclusion,
Her Majesty’s Government do not feel justified in expressing an opinion upon them,
either as to facts or the legality of the action taken by the Colonial authorities.”

And your Lordship remarks, in your note of the 24th August, “ Tt is cleaily right,
according to practice and precedent, that such diplomatic action should be suspended
pending the completion of the judicial inquiry.”

This is a proposition to which the United States’ Government is unable to accede.

The seizures complained of are not the acts of individuals claiming private rights
which can be dealt with only by judicial determination, or which depend upon facts that
nced to be ascertained by judicial inquiry. They are the acts of the authorities of
Canada, who profess to be acting, and in legal effect are acting, under the authority of
Her Majesty’s Government. In the Report of the Canadian Minister of Marine and
Figgzeries, which is annexed to and adopted as a part of Lord Rosebery’s note, it is
said :—

“ The Colonial Statutes have received the sanction of the British Sovereign, who,
and not the nation, is actually the party with whom the United States made the Con-
vention. The officers who are engaged in enforcing the Acts of Canada, or the laws of
the Empire, are Her Majesty’s officers, whether their authority emanates directly from
the Queen or from her Representative the Governor-General.”

"The ground upon which the seizures complained of are principally justified is the
allegation, that the vessels in question were violating the stipulations of the Treaty
between the United States and Great Britain. This is denied by the United States'
Government. The facts of the transaction are not seriously in dispute, and if they were
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could be easily ascertained by both Governments, without the aid of the judicial Tribunals
of either. And the question to be determined is the true interpretation of the Treaty,
as understood and to be administered between the High Contracting Parties.

. The proposition of Her Majesty’s Government amounts to this: that before the
United States can obtain consideration of their complaint, that the Canadian authorities,
without justification, have seized, and are proceeding to confiscate, American vessels, the
result of the proceedings in the Canadian Courts, instituted by the captors as the means
of the seizures, must be awaited, and the decision of that Tribunal on the international
questions involved obtained.

The interpretation of a Treaty when it becomes the subject of discussion between
two Governments is not, I respectfully insist, to he settled by the judicial Tribunals of
either. That would be placing its construction in the hands of one of the parties to it.
It can only be interpreted for such a purpose by the mutual constderation and agrecment
which were necessary to make it. Questions between individuals arising upon the terms
of a Treaty may be for the Courts to which they resort to adjust. Questions between
nations as to national rights secured by Treaty are of a very different character, and
must be solved in another way.

The United States’ Government is no party to the proccedings instituted by the
British aunthoritics in Canada, nor can it consent to become a party. The proceedings
themselves are what the United States complain of, as unauthorized, as well as
unfriendly. It would be inconsistent with the dignity of a Sovereign Power to become a
party to such proceedings, or to seek redress in any way in the Courts of another
country for what it claims tc be the violation of Treaty stipulations by the authorities of
that country. '

Still Jess could it comsent to be made indirectly a party to the suits by being
required to await the result of such defence as the individuals whose property is impli-
cated may be able and may think proper to set up. Litigation of that sort may be
indefinitely prolonged. Meanwhile, tfresh seizures of American vessels upon similar
grounds ave to be expeeted, for which redress would in like manner await the decisions of
the local Tribunals, whose jurisaiction the captors invoke and the United States’ Govern-
ment denies. .

Nor need it be again pointed out how differeat may be the question involved
between the Governments from that which these proceedings raise in the Canadian
Courts. Courts in such cases do not administer Treaties. They administer only the .
Statutes that are passed in pursuance of Treaties. If a Statute contravencs the provisions
of a Treaty, British Courts are, nevertheless, bound by the Statute. And if, on the other
hand, there is a Treaty stipulation which no Statute gives the means of enforcing, the
Court cannot enforce it.

Although the United States’ Government insists that there is no British or Colonial
Act authorizing the seizures complained of, if the British Courts should, never-
theless, ind such authority in any existing Statule, the question whether the Statute
itself, or the construction given it, is warranted by the Treaty, would still remain; and
also the stil! higher question, whether, if the strict technical reading of the Treaty might
be thought te warrani such a result, it is one which ought t» be enforced between
Sovereign and friendiy nations, acting in the spirit of the Treaty.

The United States’ Government must, thercfore, insist that, irrespective of the
future result of the Canadian legal proceedings, the authority and propriety of which is
the subject of dispute, and, without waiting their conclusion, it is to Her Majesty’s
Government it must look for redress and satisfaction for the transactions in question,
and for such instructions to the colonial authority as will prevent their repetition.

While, as 1 have observed, Lord Rosebery declines to discuss the question of the
legality of these seizures, the able and claborate Report on the subject from the
Canadian Minister of Marine and Fisheries, which is made o part of it, attempts in very
reneral terms to sustain their authority. He says:—

B It is claimed that the vessel (the ¢ David J. Adams’) violaied the Treaty of 1818,
and consequently the Statutes which exist for the enforcement of the Treaty.”

Tt 53 not clear from this language whether it is meant to be asserted that if an aet,
otherwise lawful, is prohibited by a Treaty, the commission of the act becomes a violation
of a Statute which has no reference to it if the Statute was enacted to carry oul the
"Preaty ; or whether it is intended to say that there was in existence, prior to the seizure
of the vessel in question, some Statute which did refer to the act complained of, and did
authorize proceedings or provide a penally against American fishing vesserlf for pur-
chasing bait ot supplies in a Caxla(llaxx port to be uscgi in lawfal ﬁ.shz‘ng. .lhe former
proposition does not seem to require refutation. If the latter is mtendedhl have

- [84)



122

respectfully to request that your Lordship wii: Lhave the kindness fo direct a copy of such
Act to be furnished to me. I have supposed that none such existed; and neither in the
Report of the Canadian Minister, nor in the Customs Circulars or Warnings thereto
appended, in which attention is called te the various legislation on the subject, is any
sach Act pointed out. :

The absence of such Statute provision, either in the Act of Parliament (59 Geo. III,
cap. 38) or in any subsequent Colonial Act, is not merely a legal objection, though quite
a sufficient one, to the validity of the proceedings in question. It affords the most
satisfactory evidence that, up to the time of the present coniroversy, no such con-
struction has been given to the Treaty by the British or by the Colonial Parliament as is
now sought to be maintained.

No other attempt is made in the Report of the Canadian Minister to justify the
legality of these scizures. 1t is apparent from the whole of it that he recognizes the
necessity of the proposed enactment of the Act of the Canadian Parliament already
alluded to in order to sustain them.

This remark is further confirmed by the communication from the Marquis of Lans-
downe. Governor-General of Canada, to Lord Granville in reference to that Act, annexed
by Lord Rosebery to his second note to the British Minister of the 23rd July, 1886, a
copy of which was sent me by his Lordship, in counection with his other note of same
datc above referred to.

I do not observe upon other parts of the Minister's Report not bearing upon the
points of my note to I.ord Rosebery. So far as they relate to the communications
addressed to the British Minister by Mr. Bayard, the Secretary of State will doubtless
make such reply as may seem to him to be called for.

In various other instances American vessels have been seized or driven away by the
provincial authorities when not engaged or proposing te engage in any illegal employ-
ment. Some of these cases are similar to that of the “ Adams;” the vessels baving
been taken possession of for purchasing bait or supplies to be used in lawful fishing, or
for alleged technical breach of Custom-house regulations, where no harm was either
intended or committed, and under circumstances in which, for a very long time, such
regulations have been treated as inapplicable.

In other cases, an arbitvary extension of the 3-mile limit fixed by the Treaty has
been announced, so as to include within it portions of the high sea, suich as the Bay of
Fundy, the Bay of Chaleur, and other similar waters, and American fishermen have been
prevented from fishing in those places by threats of seizure. I do not propose, at this
time, to disenss the question of the exact location of that line, but only to protest
against its extension in the manner attempted by the provincial authorities.

To two recent instances of interference by Canadian officers with American

fishermen, of a somewhat difierent character, [ am specially instructed by my Govern-
ment to ask your Lordship’s attention—those of the schooners « Thomas F. Bayard ”
and “Mascot.”
. These vessels were proposing to fish in waters in which the right to fish is
expressly secured to Americans, by the terms of the Treaty of 1818. The former in
Bonne Bay, on the north-west eoast of Newfoundland, and the latter near the shores of
the Magdalenc Islands.  TFor this purpose the “ Bayard”” attempted to purchase baii in
the port of Boune Bay, having reported at the Custom-house and announced its object.
The “ Mascot” mads a similar attempt at Port Amherst, in the Magdalene Islands, and
also desired to take cn board a pilot. Both vessels were refused permission by the
authorities to purchase bhait, and the “Mascot” to take a pilot, and were notified to
leave the ports within twenty-four hours on penalty of seizure. They were there-
fore compelled to depart, to break up their voyages, and to return home, to their
very great loss. I append copies of the affidavits of the masters of these vessels stating
the faets.

Your Lordship will observe upon reference to the Treaty, not only that the right to
fish in these waters is conferred by it, but that the clause prohibiting entry by American
fishermen into Canadian ports, except for certain specitied purposes, which is relied on
by the Canadian Government in the cases of the “ Adams” and of some other vessels
has no application whatever to the ports from which the “Bayard” and the « Mascot »
were excluded. The only prohibition in the Treaty having reference to those ports is
against curing and drying fish there, without leave of the inhabitants, which the vessels
exciuded had no intention of doing. The conduct of the provineial officers toward these
vessels was therefore not merely unfriendly and injurious, but in clear and plain violation
of the terms of the Treaty. And I am instructed to say that reparation for the losses
sustained by it to the owners of the vessels will be claimed by the United States’
.Government on their bebalf as soon as the amount can be accurately ascertained.
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It will be observed that interferemce with American fishing-vessels by Canadian
authorities is becoming more and more frequent, and more and more flagrant in iis
disregard of Treaty obligations and of the principles of comity and friendly intercourse.
The forbearance and moderation of the United States’ Government in respeet to them
appear to have been misunderstood, and to have been taken advantage of by the
Provincial Government. The cowrse of the United States has been dictated not only by
an ansious desite to preserve friendly relations, but by the full confidence that the
interposition of Her Majesty’s Government would be such as to put a stop to the
transactions complained of, and to afford reparation for what loss has already taken place.
The subject has become one of grave importance, and I earnestly solicit the immediate
attention of your Lordship to the guestions it involves, and to the views presented in my
former note, and in those of the Secretary of State.

The proposal in your Lordship’s note, that a revision of the Treaty stipulations
bearing upon the subject of the fisheries should be attempted by the Governments upon
the basis of mutual concession, is one that under other cireumstances would merit and -
receive serious consideration. Such a revision was desired by the Government of the
United States before the present disputes arose, and when there was a reasonable
prospect that it might have been carried into effect. Various reasvns, not within its
control, now concur to make the present time inopportune for that purpose, and greatly
to diminish the hope of a favourable result to such an effort. Not the least of them is
the irritation produced in the United States by the course of the Canadian Government,
and the belief thereby engendcred that a new Treaty is attempted to be forced upon the
United States’ Government.

It seems apparent that the questions now presented and the tramsactions that are
the subject of present complaint must be considered and adjusted upon the provisions of
the existing Treaty, and upon the coustruction that is to be given to them.

A just construction of these stipulations, and such as would consist with the dignity,
the interests, and the friendly relations of the two countries, ought not to be difficult, and
can doubtless be arrived at.

As it appears to me very important to these relations that the collisions between the
American fishermen and the Canadian officials should terminate, I suggest to your Lordship
whether an ad inlerim construction of the terms of the existing Treaty canunot be reached,
by mutual understanding of the Govcrnments, to be carried out informally by instruc-
‘tions given on both sides, without prejudice to ultimate claims of either, and terminable
at the will of cither, by which the conduct of the business can be so regulated for the
time being as to prevent disputes and injuriousproceedings until a more permaunent
understanding can be bad.

Should this suggestion meet with your Lordship's approval, perhaps you may-ue
able to propose au outline for such an arrangement. I am not prepared nor authorized
to present one atb this time, but may hereafter be instructed to do so if the effort is
thought advisable. .

I have, &ec.
(Signed) E. J. PHELPS.

Inclosure 1 in No. 108,
Siatement of James Macdonald.

United States of America, Commonwealth of Massachusetts.

I, JAMES MACDONALD, of Gloucester, on my oath do say :— ) .

«T am master and part owner of the schooner ¢ Thomas IF. Bayard,” alicensed vessel
of the United States ; that she sailed with a permit to trade fromh Gloncester the 22nd June
on a trip for Halibut. We fished on the north-west coast of Newfoundland near Bonne Bay,
where my supply of bait heing exhausted I ran into the port the 12th July, mzc‘l l'OROI’de at
the Custom-house, stating to the Collector that my purpose was to buy bait. The bollectPr
immediately served me with the notice hereto apl_)cnded, and made par.t of this affidavit.
I had with me a copy of the Canadian warning of the 5th March, 1836, which contained
the clause 2 of the Treaty of 1818. Thix I showed to the Collector, and argued that I
had the rights under the Treaty there set out. In substance, bis reply was that he had
an official duty to perform, and would not permit me. Fearing that my vessel would be
seized, should I remain or should T buy bait or take 1t, I determined to return tfo
GHoucester, as my trip was braken up by these threals in the notice, and the action of the
Qollector in refusing to recognize the rights secured my vessel by the Treaty.R N

(84] 2
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¢ 1 arrived in Gloucester the 26th July: I say great lossesand damages have enured
to said vessel, her owners, and crew, by reason of being warned off said coast ‘and said

Bonne Bay as will be duly made to appear.
: (Signed) « JAMES MACDONALD.”

Commonwealth of Massachusetts, Suffolk, s.s.

Then personally appeated the above-named James Macdonald, and made oath that
this foregoing statement by him sunscribed is true.
Before me,
(Signed) Cuarres G. CHICK,
Justice of the Peace.
Boston, July 28, 1886,

Inclosure 2 in No. 108.
Mr. Taylor to Captain Macdonald.

Sir, Bonne Bay, July 12, 1886,

I AM instructed to give you notice that the presence of your vessel in this port is
in violation of the Articles of the International Convention of 1818 between Great
‘Britain and the United States in relation to fishery rights on the coast of Newfoundland
and of the Jaws in force in this country for the enforcement of the Articles of the Con-
vention, and that the purchase of bait or ice, or other transaction in connection with
fishery operations, within 3 miles of the coasts of this Colony, will be in further violation
of the terms of said Convention and laws.

I am, &e.
(Siguned) N. N. TAYLOR,
Officer of Customs at

Inclosure 3 in No. 108.
Statement of Alex. McEachern.

State of Massachusetts, County of Essex.

BE it known that, on this 27th day of July, in the year of our Lord 1886, before
me, Aaron Parsons, a Notary Public, duly commissioned and sworn, and dwelling at
Gloucester, in county and State aforesaid, personally appeared Alex. Eachern, master of
the schooner called < Mascot,” of this port, who deposes and says +—

“That on the 10th day of June, 1886 A.p., I went into Port Amberst, Magdalene
Islands, for the purpose of buying bait, but as soon ag I went ashore I was met by the
-Custom-house officials, who forbid me from so doing, stating that they would seize my
vessel, and 1 had vo right to enjoy any privileges here except to get wood and water. I
inform him that I wanted to take a pilot, as T could find a spot where I was informed
that the fishing was good. He also said it I shipped such pilot or laid in port over
twenty-four hours he would seize my vessel,

(Signed) “ ALEX. McEACHERN.
“ Gloucester, July 27, 1886.”
Before me,
(Signed) AaroN Parsoxs,

Notary Public.

No. 109.
Mr. Bramstoa to Sir J. Pauncefote.~—(Received September 17.)

Sir, Downing Street, September 16, 1886.
WITH reference to previous correspondence relating to warnings alfeged to have
been given to United States’ fishing-vessels by the Collector of Customs at Canso, [ am
directed by My, Sceretary Stanhope to transmit to you, to be laid before the Baxl of
‘1ddesieigh, a copy of a despatch from the Officer administering the Government of
*Canada, with its 1meclosures, on the subject.
1 am, &e.
(Signed) JOHN BRAMSTON,
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Inclosure 1 in No. 109.
Lord A. Russell to Mr. Stanhope.

Sir, Halifaz, Nova Scotia, August 21, 1886,
WITH reference to Barl Granville's despatchfof the 15th Ju’ly Iagst, addressed to
the Marqnis of Lansdowne, requesting a Report from my Government on the subject
of an inclosed note from the Secretary of State of the United States to Her Majesty’s
Minister at Washington, relating to certain warnings alleged to have been given to
United States’ fishing-vessels by the Collector of Customs at Canse, I have the honour
to forward herewith a copy of an approved Report of a Committee of the Privy

Council, embodying a Report by my Minister of Marine and Fisheries on the subject.

I have, &ec.
(Signed) A. G. RUSSELL, General.

Inclosure 2 in No. 109.

Report of a Con_zn.zittee of the Honourable the Privy Council, approved by His Excellency the
Administrator of the Government in Councii on the 16th August, 1886.

[Extract sent to Sir L. West for communication to Mr. Bayard. See No. 115, post.]

THE Committee of the Privy Council have had under cousideration a despatch
dated the i5th July, 1886, from the Secretary of State for the Colonies, in which he
asks for a Report from the Canadian Government on the subject of an inclosed note
from Mr. Secretary Bayard to the British Minister at Washington, relating to certain
warnings alleged to have been given to United States’ fishing-vessels by the Sub-
Collector of Customs at Canso.

Mr. Bayard states :—

1, That the masters of the four American fishing-vessels of Gloucester,Mass., ‘Martha
C. Bradley,” * Rattler,” ¢Eliza Boynton,” and ¢Pioneer,” have severally reported to the
Consul-General at Halifax that the Sub-Collector of Customs at Canso had warned them
to keep outside an imaginary line drawn from a point 3 miles outside Canso Head to
a point 3 miles ontside St. Esprit, ou the Cape Bretou coast.

¢ 2. That the same masters also report that they were warned against going inside
an imaginary line drawn from a point 3 miles outside North Cape in Prince Edward
Island to a point 3 miles outside East Point on the same island. .

«3, That the same authority informed the masters of the vessels referred to that
they would not be permitted to enter Bay Chaleuar.”

The Minister of Marine and Fisheries, to whom the despatch and inclosures were
referred, observes that the instructions issued to Collectors of Customs authorized them,
in certain cases, to furnish United States’ fishing vessels with a copy of the Circular
hereto attached,* and which constitutes the only official “warning’ Collectors of Customs
are empowered to give, It was to be presumed that the Sub-Collector of Customs at Canso,
as all other Collectors, would carefully follow out the instructions as received, and that
therefore no case such as that alleged by Mr. Secretary Bayard would be likely to arise.

The Minister states, however, so soon as the despatch above referred to was received
he sent to the Sub-Collector at Canso a copy of the allegations, and requested an imme-
diate reply thereto.

The Sub-Collector, in answer, emphatically denies that be has ordered any American
vessel out of any harbour in his district or elsewhere, or that he did anything in the way
of warning except to deliver copies of the official Circular above alluded to, and states:
that he boarded no United States’ vessel other than the “Annie Jordan” and the
«¢ Hereward,” and that neither the * Martha C. Bradley,” ¢ Rattler,” or ¢ Pioncer” of
Gloucester have, during the season, reported at his port of entry.

He with equal clearness denies that he has warned any United States’ fishing vessels
to keep outside the line from Cape North to East Point, alluded to by Mr. Secretary
Bayard, or that they would not be permitted to enter Bay des Chaleurs.

The Minister has every reason to believe the statements made by the Sub.Collector
at Canso, and, taking into consideration all the circumstances of the case, is of the opinion
'that the information which has reached the Secretary of State does not rest upon a
trustworthy basis. o

Witk reference to the concluding portion of Mr. Bayard’s note, which is as
follows :~— ‘

* For Circular, see p. §8.
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“ Such warnings are, as you must be well aware, wholly unwarranted pretensions of
extra-territorial authority, and ysurpations of jurisdiction by the provincial officials. .

“ [t becomes my duty, in bringing this information to your notice, to request that if
any such orders for interference with the unquestionable rights of the American fishermen
to pursue tlieir business without molestation at any point not within 3 marine miles of the
shores, and within the defined limits, as to which renunciation of ‘the liberty to tish was
expressed in the Trealy of 1818, may have been issued, the same may at once_be
revoked as violative of the rights of citizens of the United States under Convention
with Great Britain, . ] ) .

“I will ask you to bring this subject to the immediate attention of Her Britannic
Majesty’s Government, to the end that proper remedial orders may be forthwith
issued.

«“It seems most unfortunate and regrettable that questions which have been long
since settled between the United States and Great Britain should now be sought to be
revived.”

The Minister further observes that, in his opinion, the occasion of the present
despatch, which has to deal mainly with questions of fact, does not render it necessary
for him to enter upon any lengthened discussion of the question of headland limits.

He cannot, however, do otherwise than place upon record the earnest expression of
his entire dissent from the interpretation therein sought to be placed upon the Treaty
of 1818 by the United States’ Secretary of State.

The Committee concur in the foregoing RBeport of the Minister of Marine and
Fisheries, and advise that your Excellency be moved to transmit a copy thereof to Her
Majesty’s Secretary of State for the Colonies. :

(Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

No. 110.
Mr. Bramstor. to Sir J. Pauncefote.—(Received September 17.)

Sir, Downing Street, September 16, 1886,
WITH reference to your lefter of the 28th July last, relating to protests by
Mr. Bayard against the action of the Canadian authorities in regard to United States’
fishing-vessels, I am directed by Mr. Secretary Stanhope to transmit to you, to be
laid before the Earl of lddesleigh, a copy of a despatcli from the Officer administering
the Government of Canada on the subject.
lam, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 110. _
Admnistrator Lord A. Russell to Mr. Stanhope.

Sir, Halifax, Nova Scotia, August 21, 1886,

I CAUSED to be referred to my Government a copy of Earl Granville’s despatch
of the 29th ultimo, addressed to the Marquis of Lansdowne, inclosing two despatches
from Her Majesty’s Chargé d’Affaires at Washington, containing protests of Mr. Bayard
agsinst the action of the authorities of the Dominion in regard to certain United States’
fishing-vessels,

2. I now have the honour to transmit herewith a copy of an approved Report of
a Committee of the Privy Council, to which is annexed a Report by the Minister of
Marine and Fisheries, relative to the circumstances under which the Sceretary of State
of the United States affirms that the American fishery steamer ¢ Novelty” was not
permitted to take in steam-coal, purchase ice, or tranship fish in bond to the United
States at Picton, Nova Scotia.

3. You will observe that Mr. Foster’s Report deals also with Mr. Bayard's note of
the - 10th ultimo, relating to the aileged threats by the Customs officials of the
Dominion to seize American boats coming into those waters to purchase herring from
the Canadian weirs for the purpose of canning as sardines.

. I have, &ec. ,
~ (Signed) A. G. RUSSELL, Gencral.
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Inciosure 2 in No. 110.

Eezmrt of & Commz'tte‘e of the Honourable the Privy Council for Canada, approved by His
Emce{lency the Administrator of the Government in Council, on the 2uth August, 1886.

THE Committee of the Privy Council have had under consideration the despatch,
dated the 29th July last, from Her Majesty’s Secretary of State for the Colonies,
inclosing twoe notes from Mr. Secretary Bayard to the British Minister at Washington,
and asking that Her Majesty’s Government be furnished with a Report upon the cases
therein referred to. ‘

.The Con}lpittee respectfully submit the annexed Report from the Minister of-
Marine a.nd Fisheries, to whom the said despatch and its inclosures were submitted, and
they advise that your Excellency be moved to transmit a copy thereof, if approved, to
Her Majesty’s Principal Secretary of State for the Colonies. ‘

(Signed) JOHN J. McGEE,
Clerk, Privy Council, Canada.

Inclosure 8 in No. 110.
Report.

Department of Fisheries, Ottawa, August 14, 1886.

THE Undersigned has the honour to submit the following in answer to a despatch
from Lord Granville to the Governor-General under date of the 29th July last, inclosing
two notes from Mr. Secretary Bayard to the British Minister at Washington, and asking
that Her Majesty’s Government be furnished with a Report upon the cases therein
referred to.

In his first communication dated the 10th July Mr. Bayard says :— ,

“ 1 have the honour to inform you that T am in receipt of a Report from the Consul-
General of the United States at Halifax, accompanied by sworn testimony stating that
the ¢ Novelty,’ a duly registered merchant steam-vessel of the United States, has been
denied the right to take in steam coal, or purchase ice or tranship fish in bond to the
United States at Pictou, Nova Scotia.

“It appears that having reached that port on the 1st instant, and finding the
Customs Office closed on account of a holiday, the master of the < Novelty’ telegraphed
to the Minister of Marine and Fisheries at Ottawa, asking if he would be permitted to
do any of the three things mentioned above ; that he received in reply a telegram reciting
with certain inaccurate and extended application and language of Article I of the Treaty
of 1818 the limitations upor the significance of which are in pending discussion between
the Government of the United States and that of Her Britannic Majesty ; that on
entering and clearing the ‘Novelty’ on the following day at the Customs-house, the
Collector stated that his instructions were contained in the telegram the master had
received, and that the privilege of coaling being denied, the ¢ Noveliy * was compelled to
leave Pictou without being allowed to obtain fuel necessary for her lawful voyage and a
dangerous coast.

“ Against this treatment I make instant and formal protest as an unwarranted
interpretation and application of the Treaty by the officers of the Dominion of Canada
and the Province of Nova Scotia, as an infraction of the laws of commercial and maritime
intercourse existing between the two countries, and as a violation of hospitality, and for
any loss or injury resulting therefrom, the Government of Her Britannic Majesty would
be held liable.”

With reference to this the Undersigned begs to observe that Mr. Bayard’s statement
appears to need modification in several important particulars.

* In the first place, the “ Novelty ” was not a vessel regularly trading between certain
ports in the United States and Canada, but was a fishing vessel, whose purpose was to earry
on the mackerel seining business in the waters of the Gulf of St. Lawrence, around the
coast of Prince Edward Island and Nova Scotia ; that she had on board a full equipment
of seines and fishing apparatus, and men ; that she was a stcam-vessel and needed coal
not for purposes of cooking or warming, but to produce motive power for the vessel, and
that she wished to pursue her business of fishing in the above-named walers, and to send
her fares home over Canadian territory to the end that she might the more uninter-
ruptedly and profitably carry on her business of fishing. That she was a fishing vessel
and not a merchant-vessel is proved, not only by the facts above mentioned, but also
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from a telegram over the signature of H. B. Joyce, the captain of the vessel, a copy of
which is appended. In his telegram, Captain Joyce indicates the character of his vessel
by using the words American fishing-steamer,” and he signs himself “H. B. Joyce,

»»

master of fishing-steamer ¢ Novelty.”” :

There scems no doubt, therefere, that the < Novelty” was, in character and in
purpose, & fishing-vessel, and as such comes under the provision of the Treaty of 1818,
which allows United States’ fishing-vessels to enter Canadian ports “ for the purpose of
shelter and repairing damages therein, and of purchasing wood and of obtaining water,
and for no other purpose whatever.” )

The object of the captain was to obtain supplies {or the prosecution of his fishing,
and to tranship his cargoes of fish at a Canadian port, both of which are contrary to the
letter and spirit of the Convention of 1818. .

To Mr. Bayard’s statement that, in reply to Captain Joyee’s inquiry of the Minister
of Marine and Fisheries, ¢ he reeeived, in reply, a telegram reciting certain inaccurate
and extended application of the language of Article I of the Treaty of 1818, the
Undersigned considers it o sufficient answer o adduce the telegrams themselves.

1. lunquiry by the captain of the «“Novelty”:—

“From Pictou, Nova Scotia. “ Ottaws, July 1, 1886,
«Will the American fishing steamer now at Picton be permitted to purchase coal or
ice, or to tranship fresh fish in bond to United Stutes’ markets ¥ Please answer.
(Signed) “H. B. Joxce,
# Master of fishing steamer ¢ Noveity.’
“Hon. Geo. E. Foster,
Minister of Marine and Fisheries.”

2. Reply of the Minister of Marine and Fisheries thereto :—

“ Qttawa, July 1, 1886,

“ By terms of Treaty 1818, United States’ fishing-vessels are permitted to enter
Canadian ports for shelter, repairs, wooid, and water, and for no other purpose whatever,
That Treaty is now in {orce.

(Signed) “Gro. E. Fostig,
“ Minister of Marine and Fisheries.

«“To H. B. Joyee, Master American

steamer ¢ Novelty,” Pictou, N.8.”

The Undersigned fails to observe wherein any  inaccurate or extended application”
of the Janguage of the Treaty can be found in the above answer, inasmuch as it counsists
of a de fucto citation from the Treaty itself, with the added statement, for the informa-
tion of the captain, that said Treaty was at that time in foree.  As to the “unwarranted
interpretation and application of the Treaty,” of which Mr. Bayard speaks, the Under-
signed has already discussed that phase of the question in his Memorandum of the 14th
June, which was adopted by Council, and has been forwarded to Her Majesty's Govern-
ment.

Mr. Bayard’s second note is as follows :—

“(Qn the 2nd June last 1 bad the honour te inform you that despatches from East«
port, in Maine, had been reccived, reporting threats by the Customs officials of the
Dominion to seize American boats coming into those waters to purchase herring from
the Canadian weirs, for the purpose of canning the same as sardines, which would be a
manifest infraction of the right of purchase and sale of herring caught and sold by
Canadians in their own waters in the pursuance of legitimate trade.

“To this note 1 bave not had the honour of a reply.”

To.day Mr. C. A. Boutelle; M.C., from Maine, iwforms me that “ American boats
visiting St. Andrew’s, New Brunswick, for the purpose of there purchasing herring from:
the Canadian weirs for canning, had been driven away by the Dominion cruizer
¢ Middleton.’

«Such inhibition of usual and legitimate commercial contracts and intercourse is
assuredly without warrant of law, and I draw your attention to it in order that the
commercial rights of the citizens of the United States may not be thus invaded and
subjected to unfriendly discrimination.”

With reference to the above, the Undersigned observes that, so far as his informa-
-tion goes, no Collectors of Customs or captains of crnizers have threatened to “ seize
American boats coming into Cavadian waters to purchase herring from her Canadian
weirs, for the purpese of canning them as sardines.” -
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= Collectors of Customs have, however, in pursmance of iheir duties under the
Costoms Law of Canada, compelled American vessels coming to purchase herring to
enter and clear in conformity to Customs Lasw,

. With reference to the action of the Dominion crnizer “Middleton,” the Under-
signed cannot do better than quote from the official Report of the Captain of that
vessel as to the facts of the casc referred to. In his Report, of date the 9th July, 1886,
Captain McLean, of the « General Middleton,” SAYS e

“At 9 Ay made sail, and drifted with the tide fowards the bay. Seeing a large
pumber of boats of varjous sizes hovering around the fishing weirs, I ordered the boat in
waiting, and sent Officer Kent in charge, giving him instructions to row among the boats
and see if there were any American purchasing fish. On the return of the boat, Chief
Officer Kent reported the boats mentioned were Americans, there for the purpose of
getting herring, I immediately directed the Chief Officer to return, and order the
American boats to at once report themselves to the Collector of the Port and get
permits to load fish, or leave without further delay. Oue of the boatmen complied with
the request, and obtained a permit to load fish for Bastport; the others were very much
disturbed on receiving the above instructions, and sajled away towards the American side
of the river and commenced blowing their fog-horns, showing their contempb. Other
boats at a greater distance, seeing our boat spproaching, did not wait her arrival, but
up sail and left for the American shore.”

The above extract from the Report of the Chief Officer of the « General Middleton »
goes to show that it was not his object to prevent American hoats from trading in
sardines, but rather to prevent them from trading without baving first conformed to the
Customs Law of Canada.

The whole respectfully submitted.

(Signed) GEORGE E. FOSTER,
Minister of Marine and Fisheries.

No, 114,
Mr. Bramston fo Sir J. Pauncefote.—(Received September 17.)

Sir, Downing Street, September 16, 1886,
WITH reference to the letter from this Department of the 28th ultime, and to
previous correspondence, respecting certain notices alleged to have been issued to
American fishermen at the Magdalen Islands, and at Bonne Bay, in Newfoundland, I am
directed by Mr. Secretary Stanbope to transmit to you, to be laid before the Earl of
Iddesleigh, a copy of a despatch from the Governor of I\ITewfoundlnnd on the subject.
I am, &ec.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No, 111.
Governor Sir G. Des Veuz to Mr. Stankope.

Sir, Government House, dugust 31, 1888,
REFERRING to your telegram received by me on the 21st instant, and replied fo
on the 24th August, I have the honour to report as follows :— - ’

On inquiry I find that, in issuing the rotices to be served on American fishermen, as
reported in my despatch of the 2nd August, this Government, by an oversight, omitted
in the first instance to make exception with regard to that portion of the coast on which
the United States have fishing rights under the Convention of 1818, . '

The mistake, bowever, wag discovered, and correcled by amended instructions to
the officers concerned about three weeks before the receipt of your telegram.

So far there has been reported to me service of the notice on only two vessels, one
of which (as appears from the inclosed Jetter of the Sub-Inspector afb Bay of Islands)
afternards secured a cargo, and did not thercfore probably snffer any detriment.

The ather vessel (if a statement is correct which I ohserve in one of the An.zencan;
newspspers) went away empty, and therefore, I fear, may become the subject of

ation. . .
reclatIn h:x(:re, however, no official information on the subject, and the above report is,
therefore, very possibly erroneous.

1 have, &ec.
(Bigned) G. WILLIAM DES V@UX.

[84]) | B




130
Tnclosure 2 in No. 111.
Myr. Barrow to Governor Sir G. Des Vauaz.

. Bay of Islands, August 4, 1886.
I HAVE the honour to acknowledge the receipt of your telegram of the
ond iustant, saying: ¢ Discontinue serving notices on American fishermen (sent
17th June) until turther instructed.”

I beg to state that I served a notice on the master of one United States' fishing-
scheoner only. . She was called the “Velocipede,” 64 tous, registered at Gloucester.
This vessel, I hear, has since then sailed for the United States, after kaving done well
with halibut fishing. ‘ .

"1 shall not serve any more notices upon United States’ fishermen, agreeably to your
respected telegram above mentioned. .
I have, &c.
(Sigred) LAWRENCE BARROW, Sub-Collector.

Sir,

No. 112.
Sir R. Herbert to Sir J. Pauncefote.—(Received September 20.)

Sir, Downing Street, September 18, 1886.
WITH reference to your letter of the 26th ultimo, I am directed by the Secretary
of State for the Coionies to transmit to you, to be laid before the Earl of Iddesleigh, a
copy of a telegram from the Officer administering the Government of Canada respecting
the American fishing-boat * Rattler.”
I am, &e.
(Sigoed) ROBERT G. W. HERBERT.

Inclosure in No. 112,
Governor the Murquis of Lansdowne to Mr. Stanhope.

(Telegraphic.) September 14, 1886.

REFERRING to your telegram of the 1st Scptember relative to fishing-boat
¢ Rattler,” facts arc as follows :—

“On morning of the 4th August her captain called on Collector of Cusloms,
Shelburne, accompaunied by chief officer fishery police cutter, and reported his arrival
inwards, laden with mackerel, for shelter. Afterwards chief officer informed Collector of
Customs fishing-hoat found previous evening at anchor 5 miles down harbour. Two men
from fishery police cutter put on board, and master required conveyance to report .
Custom-house in the morning. Master attempted put to sea at night, but prevented
by fishery police officers.”

No. 113.
Sir L. West to the Earl of Iddesleigh.—(Received September 24.)

My Lord, Washington, Sepiember 11, 1886.

I HAVE the honour to transmit herewith a copy of a note from the Scerctary of
State, dated the iUth instant, cailing attention to the case of an American fishing-vessel,,
the «“ Mollie Adams,” on account of the alleged refusal of the Collector of Customs at
Port Mulgrave, Nova Scotia, to allow the master of the ** Mollie Adams” to purchase
barrels to hold a supply of water for the return voyage.

I have, &e.
(Signed) . L. 8. SACKVILLE WES'T.
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Inclosure in No. 113,
Mr. Bayard to Sir L. West.

Sir, ) Washington, September 10, 1886,

IT is my duty to ask you to bring to the attention of Her Britannic Majesty’s -

Government the treatment lately experienced by an American fishing-vessel, the « Mollie
Adams,” of Gloucester, Massachusetts, at the hands of the Collector of Customs at Port
Mulgrave, in the Strait of Canso, Nova Scotia. ‘ '
‘ By the sworn statement of Solomon Jacobs, master of the schooner ¢ Mollie Adams,”
it appears that on the 31st ultimo, whilst on his homeward voyage, laden with fish from
the fishing banks, he was compelled to put into Port Mulgrave to obtain water, and duly
made report and entry at the custom-house. The water tank of the vessel having been
burst in his voyage by heavy weather and thus rendered useless, he asked permission of
the Collector to purchase two or three barrels to hold a supply of water for his crew on
their homeward voyage of about 500 miles.

This application was refused, and his vessel threatened with seizure if barrels were
purchased. In consequence, the vessel was compelled to put to sea with en insufficient -
supply of water, and in trying to make some other port wherein to obtain water a severe
gale was encountered, which swept away his deck-load of fish and destroyed two seine-
boats. '

This inhospitable, indeed inhuman, conduct on the part of the Customs cfficer in
quesfion should be severely reprimanded, and for the infraction of Treaty rights and com-
mercial privileges compensation equivalent to the injuries sustained will be claimed from
Her Majesty’s Government,

I have, &ec.
(Signed) T. F. BAYARD.

No. 114.
Sir P. Currie to Sir R. Herbert.

Sir, Foreign Office, September 27, 1886.

I HAVE laid hefore the Earl of Tddesleigh your letter of the 18th instant, inclosing
a copy of a telegram from the Officer administering the Government of Canada
respeeting the United States’ fishing-hoat “Rattler,”” and T am to acquaint you, in reply,
for the information of Mr. Secretary Stanhope, that his Lord«hip proposes to defer taking
any action in this matter until full particulars are received by despatch from Canada.
His Lordship would be glad to be informed when the despatch may be expected.

I am, &e.
(Signed)’ = P. CURRIE.
No. 115.
The Eart of Iddesleigh to Sir L. 1Vest.
S, Forcign Office, September 30, 1886.

I TRANSMIT to you herewith, for communication to the United States’ Secretary
of State, an extract from an approved Report. of the Canadian Privy Couneil relative to
certain warnings alleged to have been given to United States’ fishing-vessels by the
Sub-Colleetor of Customs at Canso.”

The warning alluded to in this Report is the same as that inclosed in my prede-
cessor’s despatch of the 23rd July last, a copy of which you were iustructed to com-
municate vo Mr. Bayard.

I am, &c.
(Signed) IDDESLEIGH.

* See Inclostre in Wo, 109,

'84] , S 2
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-~ Nov 116,
The Earl of Iddesleigh to Sir L, West,

Sir, . Foreign Office, September 30, 1886.

WITH reference to Mr. Hardinge’s despatches of the 12th .'aly last, inclosing
copies of notes from Mr. Bayard, protesting against the action of the Canadian
authorities with regard to the Un‘ted States’ vessel ¢ Novelty,” and the action of the
Canadian cruizer “Middleton” in preventing United States’ boats from visiting
8t. Andrews, New Brunswick, for the purpose of there purchasing herring for canning,
I transmit to you herewith, for communication to Mr. Bayard, a copy of & certified
Report of the Canadian Privy Council, dealing with both questions,*

I have to add that the Report in question appears to Her Majesty’s Government to
be » * ;un-rate and complete answer to both complaints,

I am, &e, .
(Signed) IDDESLEIGH.

No. 117.
The Earl of Iddesleigh to Sir L, West.

Sir, Foreign Office, September 30, 1836.
WITH reference to my despatch of the 4th instant, I transmit to you herewith,
for your information, a copy of a letter from the Colonial Office.} inclosing a copy of a
despatch from the Governor of Newfoundland on the subject of certain notices alleged
to have been issued to United States’ fishermen at the Magdalen Islands and Bonne
Bay.
d I am, &e.
(Signed) IDDESLEIGH.

.

No. 118.
Sir L. West to the Earl of Iddesleigh.t~—(Received October 1.)

My Lord, Washington, September 17, 1886.
WITH reference to your Lordship’s despatch of the 4th instant, I have the
honour to inclose to your Lordship herewith copy of a note which I have addressed
to the Secretary of State, showing the steps which have been taken in consequence
of the protest of the United States’ Government against the action of the authoritics
at Bonne Bay, Newfoundland, and Port Amherst, Magdalen Islands, in regard to United
States’ fishing-vessels,
I have, &e.
(Signed) L. 8. SACKVILLY WEST.

Inclosure in No. 118.
Sir L. West to Mr. Bayard.

Sir, Washington, September 17, 1886,

WITH reference to your note of the 30th July last, calling attention to alleged
infractions of the Convention of 1818 by the authorities at Bonne Bay, Newfoundland, and
at Port Amherst, Magdalen Islands, I have now received instructions from Her Majesty’s
Secretary of State for Foreign Affairs to inform you of the steps which have been taken
in the matter in consequence of the protest of the United States’ Government,.

On the arrival of your note in London Her Majesty’s Secretary of State for the
Colonies telegraphed to the Officers administering the Governments of Canada and
Newfoundland, calling attention to the cases, and explaining that under the Treaty of
1818 United States’ fishermen bave the right to fish off the coasts of the Magdalen

® No. 110. t+ No, tii. 1 Copy to Colounial Office, October 5, 1886.
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Islands and off certain coasts of Newfoundland, and stating that it was presumed that
the Customs officials in those places had not been instructed in the same way as on other
parts of the coast. :
_ On the 25th ultimo the Governments of Canada and Newfoundland were further
instructed by despatch from the Colonial Office to make full Reports on the subject of
the complaints in question, and it was recommended that special instructions should be
issued to the authorities at those places where the inshore fishery has been granted by the
Convention of 1818 to United States’ fishermen, calling their attention to the provisions
of that Convention, and warning them that no action contrary thereto may be taken in
regard to United States’ fishing-vessels.

I may add that information has been received that the warning notices referred to
by you were discontinued in the beginning of August.

I have, &e.
(Signed) L. 8. SACKVILLE WEST.

No. 119.
Siur L. West to the Earl of Iddesleigh.—(Received October 4.)

My Lord, Washington, September 24, 1886.

I HAVE the honour to inclose to your Lordship h?arewithpcopy of a farther
note which I have received from the Secrctary of State, bringing to my attention the
case of the American fishing-schooner ¢ Crittenden,” which he alleges put into Steep
Creek, in the Straits of Canso, for water, and which was threatened with seizure in
consequence.

I have, &ec.
(Signed) L. 8. SACKVILLE WEST.

Alnclosure in No. 119.
Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, September 23, 1886.

I HAVE the honour to bring to your attention an instance which has been brought
to my knowledge of an alleged denial of one of the rights guaranteed by the Convention
of 1818, in the case of an American fishing-vessel.

Captain Joseph E. Graham, of the fishing-schooner “A. R. Crittenden,” of
Gloucester, Massachussetts, states under oath that, on or about the 21st July last, on a
return trip from the open sea fishing-grounds to his home port, and while passing through
the Straits of Canso, he stopped at Steep Creck for water. The Customs officer at that
place told him that if he took in water his vessel would be seized ; whereupon he sailed
without obtaining the needed supply, and was obliged to put his men on short allowance
of water during the passage homeward.

1 have the honour to ask that Her Britannic Majesty’s Government cause
investigation to be made of the reported action of the Customs officer at Steep Creek,
and, if the facts be as stated, that he be promptly rebuked for his unlawful and
inhumane conduct in denying to a vessel of a friendly nation a general privilege which
is not only held sacred under the maritime law of nations, but which is expressly confirmed
to the fishermen of the United States throughout the Atlantic coasts of British North
America by the Ist Article of the Convention of 1818.

It does not appear that the « A. R. Crittenden” suffered other damage by this
alleged inhospitable treatment, but, reserving that point, the incident affords an
illustration of the vexatious spirit in which the officers of the Dominion of Canada
appear to seek to penalize and oppress those fishing-vessels of the United States, lawfully -
engaged in fishing, which from any cause arc brought within their reach.

' I have, &ec.
(Signed) T. F. BAYARD.
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No. 120.
Sir P. Currie to Sir R. Herbert,

Sir, Foreign Office, October 4, 1886

I AM directed by the Farl of Iddesleigh to transmit fo you, to be laid before
Mr. Sccretary Stanhope, a copy of a despatch from Her Majesty’'s Minister ab
Washington,* inclosing a copy of 2 note from the United States’ Secretary of State,
calling attention to an alleged refusal of the Collector of Customs at Port Mulgrave,
Nova Scotia, to allow the master of the United States’ fishing-vessel ¢ Mollie Adams”
to purchasze barrels to hold a supply of water for the return voyage, and I am to request
that a Report on the subject may be obtained from the Domiuon Government.

I am, &ec.
(Signed) P. CURRIE.
No. 121,
Sir J. Puuncefote to Sir R. Herbert.
Sir, Foreign Gffice, October 6, 1836,

1 AM directed by the Earl of Iddesleigh to transmit to you, to ve laid before
Mr. Becretary Stanhope, a co3y of a despatch from Her Majesty’s Minister at
Washington, inclosing a copy of a note from the United States” Secrctary of State,
calling at{enton to the case of the United States’ fishing-schooner ¢ Crittenden,”
which it is alleged put into Steep Creek, in the Straits of Canso, for water, and wvas
threatened with seizure in consequence ;¥ and I am to request that a Report on the
subject may be obtained from the Dominion Gm-e}nment as soon as possible,

' am, &ec.

(Signed) JULIAN PAUNCEFOTE,

No. 122.

The Earl of Iddesleigh to Mr. Phelps.

Sir, Foreign Office, October 11, 1886,

I HAVE the honour to acknowledge the veceipt of your note of the 11th ultimo
on the subject of the Canadian fisheries. and I leg leave to acquaint you that the note is
uuder the careful ennsideration of Her Majesty’s Government, and that an answer will be
returned as early as possible. -

I am, &ec.
(Signed) IDDESLEIGH.

No. 123.
Mr. Bramston to Sir J. Pauncefote.—(Recewed October 18.)

Sir, Downing Street, October 15, 1886,

WITH reference to the letter from this Department of the 18th ultimo relating to
the alleged unfriendly treatment of the United States’ fishing schooner ¢ Rattler”
in Sheiburne Harbour, T am dirceted by Mr. Seeretary Stanhope to transmit to you
herewith a copy of a despatch frem the Oificer administering the Government of
Cait}ada, inclosing a copy of a Minute by his Privy Council, with its inclosure, upon the
sithject. .

I am to state that the despateh from the Secrctary of State referred to in the papers
now sent, viz., of the Ist September, was that in which your letter of the 26th August
last was eormunicated to the Officer administering the Government of Canada, and
that shortly after the receipt of your letter of the 27th September, viz., on the 5th instant,
a telegram was sent to the Officer administering the Government, asking him when an
answer to that despatch might be expected.

No reply has yet been reeeived.

I am, &e.
(Signed) JOHN BRAMSTON.

* No. 713, + No, 118,
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Inclosure 1 in No. 123.

Administrator Lord A. G. Russell to Mr. Stankope.

Halifaxz, Nova Scotia, September 21, 1880.
I HAVE the honour to inclose herewith a certified copy of a Minnte of- my Privy
Council, embodying a Report of the Minister of Castoms for the Dominion, in relation to
the alleged improper treatment of the United States’ fishing schooner  Rattler,” in
being required to report to the Collector of Customs ai Shelburne, Nova Scotia, when'
sceking that harbour for shelter.

2. The reply of the Collector to the inguiries addressed to him in respect to this
matter is appended to the Minister’s Report, and in it the facts of the case as set forth in
my telegram of the 1ith instant are given.

3. I have communicated your despatch of the ist instant, {orwarding Mr. Bayard’s
protest concerning this case, to my Ministers, and requested to be {urnished with

a Repoat thercon, which I shall forward, for your information, as soon as it has been
received.

Sir,

I have, &e.
(Signed) A. G. RUSSELL, General.

Inclosure 2 in No. 123.

Report of a Committee of the Honourable the Privy Council for Canada, upproved by

his Excellency the Administrator of the Government in Council on the 16th September,
1886.

THE Committee of Council have had before them a cablegram from the Right
Holnourable the Secrctary of State for tiie Colonies, dated the st September, 1886, as
follows :—

¢« Report should be made as to treatment United States’ fishing.boat ¢ Rattler,
alleged compelled report Customs when seeking Shelburne Harbour.  Despatch follows
by mail.”

The Minister of Customs, to whom the cablegram was referred for immediate report,
caused a telegram to be forwarded to the Collector of Customsat Shelburue, to the cffect
that it was “ stated that United States’ fishing-boat * Rattler’ compelled report Customs
when sccking Shelburne Harbour: what were circumstances ®  Answer by telegram, and
report in full by mail ;”* and he submits the Report, dated the 6th September instant, from
Mr. Attwood, the Collector of Customs at Shelbwrne.

The Committee advise that your Ficellency be moved to cable a copy of the
Report above mentioned, for the information of the Right Honourable the Secretary of
State for the Colonies. :

(Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No, 127,
Mr. Attwood to the Commissioner of Custowms, Ollawa.

Sir, Custom-house, Shelburne, September 6, 138G,

I HAVE to acknowledge receipt of your telegram of the 4th Instant relative to
schooner * Rattler,” and I wired an answer this moraing as requested. .

" On the morning of the 4th ultimo Chiel’ Officer of « Terror,” accompanied by Caplain
A. P. Cunningham, called at this Office. ~Captain Cunningham reported his vessel
inwards as follows, viz, ;-

<« Schooner * Rattler,” of Gloucester, 93 tons register, sixteen men frem fishing bank,
with 265 barrels mackerel, came in for shelter.” '

T was aftérwards informed by the officer of catter that they foand the schooner the
evening before at anchor off Sandy Point, 5 miles down the harbour. Two men
from cutter were put on board, and the master reguired to report at Customs In the
morning. ] ) L

I was also informed that the master, Captain Cunningham, made an attempt to put
to sea in the night by hoisting sails, weighing anchor, &c., but was stopped by officers
from cutter. [ am, &e.

(Signed) W. W. ATTWOOD, Colicctor.
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No. 124,
My. Bramston to Sir J. Pauncefote.—(Received QOctober 20.)

Sir, Downing Street, October 19, 1886.

I AM directed by Mr. Secretary Stanhope to ¢- wnsmit to you, for the information of
the Earl of Tddesleigh, a copy of a despatch from he Officer administrating the Govern-
ment of Canada, forwarding a copy of a Customs Circular in relation to the coasting
trade of the Dominion.

Iam, &c.
(Signed) JOHN BRAMSTON,

Inclosure 1 in No. 124,
Administrator Lord H. Russell to Mr, Stanhope.

Sir, Halifax, Nova Scotia, September 21, 1886.

I HAVE the honour to inclose herewith, for your information, copy of a Circular
of the Canadian Customs in relation to the coasting trade of the Dominion.

2. T understand that a general Regulation dealing with this subject is now in
course of preparation by the Department of Customs for confirmation by my Privy
Council. 1 shall take care that a copy of this document is forwarded for your informa-
tion whenever it is available.

I have, &c.

(Signed) H. RUSSELL, General.

Inclosure 2 in No. 124,

Circular.

Sir, Customs Depariment, Ottawa, August 14, 1886,

NUMEROUS seizures have been recently made by officers of the Special Agent’s
Branch of this Department, which, with other evidence in the possession of the
Department, goes to show that great laxity exists on the part of Collectors and other
Customs officers in conneetion with traffic going on in small open boats and fishing-
vessels between Canadian and foreign ports.

I am directed by the Honourable the Minister of Customs to call your attention to
certain requirements of the Customs Law and Regulations bearing upon this subject, and
to enjoin upon you the necessity for greater vigilance, and a stricter enforcing of the
law than you have apparently been in the habit of insisting upon.

Section 38 of the Customs Act declares that it shall not be lawful, unless otherwise
authorized by the Governor in Council, to import goods, wares, or merchandize from any
port or place out of Canada in any vessel which has not been duly registered and has not
a certificate of registry on board.

Sections 141 to 150, relating to the exportation of goods, require that any vessel
outward-bound shall deliver to the Collector a proper entry and report of all goods
on board, and prohibits officers giving clearances until such report.and entry has been
made, and fixes penalties for non-observance of these requirements.

Section 37 gives authority to the Governor in Council to make regulations respecting
coasting voyages, These regulations you will find embodied in an Order in Counecil
bearing date the 17th April, 1883: they declare what shall be considered a coasting
trade, and what vessels only can be allowed to conduct such trade, viz., only British
registered vessels and boats wholly owned by British subjects, and such other boats and
-vessels as may be owned by the subjects of countries included in any Treaty with Great
Britain, by which the coasting trade is mutually conceded.

As there is no reciprocal coasting trade existing between Great Britain and the
United States, United States’ vessels cannot be allowed to in any manner participate in
guch trade. '

Coasters are not permitted to go on a foreign voyage without reporting in the same
manner as would be required from all vessels not coasters.

Foreign vessels or boats must not be allowed to go from place to place in Canadian
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waters for the purpose of making up or seeking a cargo, as such 4 course would beé in
violation of the Coasting Regulations. ’ ‘

. The Collector of a port may assign to such vessels a landing berth at any one place
within the limits of his jurisdiction, but must not allow vessels to go from place to place
in order to fill up or take in her cargo.

No permits are to be given under any circumstances by Customs officers, under
cover of which, or under pretext.of which, any law or regulation can be evaded.

Stringent means must be taken to confine all small or unregistered vessels within
the strict limits allowed by law and regulations.

Vessels or boats of auy kind or class, although of Canadian build, or owned by
Canadians, which have been entered as personal property, or otherwise, and on which
duty has been paid in any foreign port, must be considered strictly as foreign boats, and
excluded from any rights that might attach to them bad they not been so entered,
as such entry changes their nationality, as much so as if they had been formally
registered.

In order to insure the better protection of the revenue, it is absolutely necessary
that these instructions receive your closest attention, and that all vessels; irrespective of
their nationality, be required to observe the same.

. - (Signed) W. G. PARMELEE, Assistant Commissioner.
Collector of Customs,
Port of

No. 125.
Sir L. West to the Earl of Iddesleigh—(Received October 23.)

My Lord, Washington, Octoler 12, 1886,
- I HAVE the honour to acknowledge the rcceipt of your Lordship’s despatches
of the 80th ultimo, and to inform your Lordship that I have communicated to the
Secretary of State copies of the certified Reports of the Canadian Privy Council dealing
with the question of the 3-mile limit off Canso aud with the action of the Canadian
authorities with regard to the United States’ vessel “ Novelty ”” and the action of the
Canadian cruizer “ Middleton.”
T have, &e.
(Signed) L. 8. SACKVILLE WEST.

No. 126.
The Earl of Iddesleigh to Sir L. West.,

Sir, Foreign Office, October 23, 1886.
WITH reference to Mr. Hardinze’s despatch of the 10th August last, I transmit
to you herewith a copy of a letter from the Colonial Office,* inclosing a copy of a
despatch from the Officer administering the Government of Canada relative to the
alleged unfriendly treatment of the United States’ fishing schooner ‘ Rattler” in
Shelburne Harbour; and I have to request that you will communicate a copy of the
despatch from Canada to Mr. Bayard in reply to his representzitions gzn the subject.
am, «C.
(Signed) IDDESLEIGH.

No. 127.

Mr. Bramston to Sir J. Pauncefote.—{ Received October 28.)

Sir, Downing Street, October 25, 1886.
WITH reference to your letter of the 2nd August last. inclosing copy of a despatch
from Her Majesty's Chargé d’Affaires at Washington, with_a note from Mr. anard,
protesting against the alleged action of Captain Kent, of the Dominion cruizer “ General
Middleton,” in refusing Stephen A. Balkam permission to buy fish from Canadians, I am
directed by Mr. Secretary Stanhope to transmit to you, to be laid before the Earl of

* No. 123,
{84 , T
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Iddesleigh, a copy of & despatch from the Officer administering the Government of
Canada, with its inclcsure upon the subject.

I am, &e.
(Signed) JOHN BRAMSTON.

‘ Inclosure 1 in No. 127,
Admanistrator Lord A. Russell to Mr. Stanhope.

Qir, Halifaz, Nova Scotin, September 25, 1886.
WITH reference to your despatch of the 5th ultimo, transmitting a copy
of a letter from the Foreign Office, with a copy of a note from Mr. Bayard, protesting
againgt the action of Captain Kent, of the Dominion cruizer «“ General Middleton,” in
refusing Stephen A. Balkam permission to buy fish from Canadians, I have the hopour to
forward herewith a copy of an approved Report of » Committee of the Privy Council,
embodying a Report by my Minister of Marine and Iisheries on the subject,
1 have, &ec.
(Signed) A, G. RUSSELL, General.

Inclosure 2 in No. 127,

‘Report of a Commiitee of the Honowrable the Privy Council for Canada, approved by
his Excellency the ddministrator of the Govermmnent in Council on the 21st Seplember,
1886.

THE Committee of the Privy Council have had under their consideration a despatch
dated the 5th August, 1886, from the Right Honourable the Secretary of State for the
Colonies, iransmitting a copy of a letter from the Foreign Office with a copy of a note
from Mr. Bayard, and protesting against the action of Captain Kent, of the Dominion
cryizer ““ General Middleton,” in refusing Stephen A. Balkam permission to buy fish from
Canadians, ‘

The Minister of Marine and Tisheries, to whom the despatch and inclospres
were referred, submits the following Report from the first officer of the “ General
Middleton > :—

¢ Halifax, August 25, 1886.

“I have the honour to state that when boarding several boats in St. Andrew’s
Bay 1 asked Stephen R, Balkam if the boat he was in was American ? He replied that
he thought slie was. I informed him that if she was American he could not take fish
from the weirs on the English side without a permit from the Collector of Customs at
St. Andrew’s or West Isles.

“He asked permission to take the fish from the weirs in Kelly’s Cove without a
permit. I declined to accede to his request.

“Mr. Balkam went around the point in his boat, and after accosting several others,
I met him again evidently trying to evade my instructions. T told him that he must not
take the fish without permission from the Customs. He left for the American shore, and
I returned to the < Middleton.

“Mr. Stephen R. Balkam I have known for some years, He formerly belonged to
St. Andrew’s, but is now living in Eastport. His business is to cary sardines from the
English side to Eastport for canning purposes.”

The Minister is of opinion, in view of the ubave, that in warning Mr, Balkam that if
his boat belonged to the United States he could not take herring from the weirs without
first having reported at the custom-house, Mr. Kent acted within the scope of the law
and his instructions.

The Committee respectfully advise that your Excellency be moved to iransmit a
capy of this Minute to the Right UHounourable the Sceretary of State for the Clolonies, as
requested in his despatch of the 5th August last.

(Signed) JOHN J. McGUE, Clerk, Privy Council, Canuda.
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No. 128,
The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, October 30, 18886,

WITH reference to Mr. Hardinge’s despatch of tge 1%1 July last, inclosing
a copy of a note from the United States’ Secretary of State, protesting againsy the
action of Captain Kent, of the Canadian cruizer “General Middleton,” in expelling
Stephen R. Balkam from the harbour of 8t. Andrew’s, New Braaswick, 1 trangmit to you
herewith a copy of a letter from the Colonial Office,” inclosing a copy of a certified Report
of the Privy Council for Canada npon the subject. )

I have to request that you will communicate a copy of the Report to Mr. Bayard in

reply to his note. :

I am, &c.
(Signed) IDDESLELGH.

No. 129,
" Sir L. West to the Earl of Iddesleigh.—(Received November 1.)

My Lord, Washington, October 20, 1886.
I HAVE the honour to inclose to your Lordship herewith copy of 2 note which
I have reccived from the Sceretary of State, bringing to the notice of Her Majesty’s
Government the case of the United Sfates’ fishing-vessel # Hverctt Steele,” which
is alleged to have entered the port of Shelburne, Nova Scotia, for shelter, water, and
repairs, and to have been detained by the captain of the Canadian cruizer ¢ Terror.”
1 have, &e.
(Signed) I. 8. SACKVILLE WEST.

Inclosure in No, 129,
Mr. Bayard to Sir L. West.

Sir, Depariment of Stale, Washinglon, October 19, 1886.

THE « Rverett Stecle,” a fishing-vessel of Gloucester, Massachusetts, in the United
States, of which Charles E. Forbes, an American citizen, was master, was about to enter,
on the 10th September, 1830, the harbenr of Shelburne, Nova Seotia, to procure water
and for shelter during repairs. She was hailed wlen entering the harbour by the Canadian
catter “Terror,” by whose captain, Quigley, her papers were taken and retained.
Captain Forbes, on arriving off the town, anchored, and went with Captain Quigley to
the Custom-house, who asked him whether he reported whencever he bad come in.
Captain Forbes answered that he had reported always, with the exception of a visit on
the 25th March, when he was driven into the lower harbour for shelter by a storm, and
where he remained only eight hours. The Collector did not consider that this made the
vesscl liable, but Captain Quigley refused to discharge her; said he would keep her
until he heard from Ottawa, put her in charge of policemen, and detained her until the
next day, when at noon she was discharged by the Collector. But a calm Laving come
on she could not get to sea, and by the delay her bait was spoiled and the expected
profits of her trip lost. '

1t is scarcely necessary for me to remind you, in presenting this case to the
consideration of your (rovernment, that when the north-castern coast of America was
wrested from France in a laree measnre by the valour and enterprise of New England
fishermen, they enjoyed, in common with other British subjects, the control of the
fisheries with which that coast was enriched ; and that by the Treaty of Peace of 1783,
which, as was said by an eminent English Judge when treating an analogous question,
was a Treaty of “Separation,” this right was expressly affirmed.

Tt is true that by the Treaty of 1818 the United States renounced a portion of its
rights in these fisheries, retaining, however, the old prerogatives of visiting the bays and
harbours of the British north-castern possessions for the purpose of obtaining wood,
water, and shelter, and for objects incidental to those other rights of yerritoriaity so
retained and confirmed. What is the nature of these incidental prerogatives it is not,
in considering this case, necessary to discuss. It is enough to say that Captain Forbes
entared the barbour of Shelburne to obtain shelter and water; and that he hat as m.'ach
right to be there under the Treaty of 1818, confirming in this respect the ancient

* No, 127,
[84] ‘ T2
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privileges of American fishermen on those coasts, as he would have had on the high seas,
carrying on, under shelter of the flag of the United States, legitimate commerce. The
Government which you so honourably represent has, with its usual candour and
magnanimity, conceded that when & merchant-vessel of the United States is stopped in
time of peace by a British cruizer on the groundless suspicion of being a slave-trader,
damages are to be paid fo this Governmeut, not merely to redress the injury suffered,
but as an apology for the insult offered to the flag of the United States. But the case
now presented to you is a much stronger one than that of a seizure on the high seas
of a ship unjustly suspected of being a slaver. When a vessel is seized on the high seas
on such a suspicion its seizure is not on waters where its rights, based on prior and
continuous ownership, are guaranteed by the Sovereign making the seizure. If, in such
case, the property of the owners is injured, it is, however wrongful the act,a case of
rare occurrence, on seas comparatively unfrequented, with consequences mnot very far
reaching ; and if a blow is struck at a system of which such vessel is unjustly suppesed
to be a part, such system is one which the civilized world execrates. But seizures of the
character of that which I now present to you have no such features. They are made in
waters not only conquered and owned by American fishermen, but for the very purpose
for which they were being used by Captain Forbes, guaranteed to them by two successive
Treaties between the United States and Great Britain. These fishermen, also, I may be
permitted to remind you, were engaged in no nefarious tvade. 'They pursue one of the
most useful and meritorious of industries; they gather from the seas, without detriment
to others, a food which is nutritious and cheap for the use of an immense population ;
they belong to a stock of men which contributed before the revolution most essentially
to British victories on the North-eastern Atlantic; and it may not be out of place
to say, they have shown since that revolution, when serving in the navy of the United
States, that they have lost none of their ancient valour, hardihvod, and devotion to their
flag. ‘

8 The indemnity which the United States has claimed, and which Great Britain has
conceded, for the visitation and search of isolated merchantmen seized on remote
African seas on unfounded suspicion of being slavers, it cannot do otherwise now than
claim, with a gravity which the importance of the issue demands, for its fishermen scized
on waters in which they have as much right to traverse for shelter as have the vessels by
which they are molested. This shelter, it is important to observe, they will as a class be
debarred from, if annoyances, such as I now submit to you, are permitted to be inflicted
on them by miuor officials of the British provinces.

Fishermen, as you are aware, have been considered, from the usefulness of their
occupation, from their simplicity, from the perils to which they areexposed, and from the
small quantity of provisions and protective implements they are able to carry with them,
the wards of civilized nations; and it is one of the peculiar glories of Great Britain that
shie has taken the position—a position now generally accepted—that even in time of war
they are not to be the subjects of capture by hostile cruizers. Yet, in defiance of this
immunity thus geverously awarded by humanity and the laws of nations, the very shelter
which they own in these seas, and which is ratified to them by two successive Treaties, is
to be denied to them, not, I am confident, by the act of the wise, humane, and
magnanimous Government you represent, but by deputies of deputies permitted to
pursue, not uninfluenced by local rivalry, these methods of annoyance in fishing waters
which our fichermen have as much right to visit on lawful errands as those officials have
themselves. For let it be remembered that by annoyances and expulsions such as these,
the door of shelter is shut to American fishcrmen as a class,

If a single refusal of that shelter such as the present is sustained, it is a refusal of
shelter to all fishermen pursuing their tasks in those ithospitable coasts. Fishermen have
not funds cnough nor outfit enough, nor, I may add, recklessness enough, to put into
harbours where, perfect as is their title, they meet with such treatment as that suffered
by Captaln Forbes.

To sanction such treatment, therefore, is to sanction the refusal to the United
States’ fishermen as a body of that shelter to which they are entitled by ancient right,
by the law of nations, and by solemn Treaty. Noris this all. "That ‘Tveaty is a par% of
a system of mutual concessions. As was stated by a most eminent English Judge in
the case of ¢ Sutton 2. Sutton” (1 Myl. and K, 675), which I have already noticed, it was
the principle of the Treaty of Peace, a1d of the Treaties whizh followed between Great
Britain and the United States, that the *“ subjects of the two parts of the divided Empire
should, notwithstanding the separation, be protected in the mutual enjoyment” of the
rights these Treaties affirmed. If, as I cannot permit myself to believe, Great Britain
should refuse to citizens of the United States the enjoyment of the plainest and most
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undeniable of these rights, the consequences would be so serious that. they cannot be
contemplated by this Government but with the gravest concern,
: 1 have, &ec.
(Signed) T. F. BAYARD.

No. 130.
Sir L. West to the Farl of Iddesleigh.—(Received November 1.)

My Lord, Wushington, October 21, 18€6.
IN connection with my ypreceding despateh, I have the honour to inclose to your
Lordship herewith copy of a further note which 1 have received from the Secretary of
State, together with cupy of the document which accompanied it, drawing the attention
of Her Majesty’s Government to the case, as thercin set forth, of the United States’
fishing-vessel  Pearl Nelson,” which it is alleged has been subjected to treatment by the
Customs officials at Arichat, Nova Scotia, incousistent with ihe international law of
ordinary amity and hospitality, and also plainly violative of Treaty rights under tlfe
Convention of 1818 between Great Britain and the United States.
I have, &e.
(Signed) I. 8. SACKVILLE WEST.

Inclosure 1 in No. 130.
MMr. Bayard to Sir L. West.

Sir, Depertment of State, Washington, October 20, 1886,

PERMIT me to ask you to draw the attention of your Government to the case set
forth in the inclosed affidavit of Murdoch Kemp, master of the American fishing-vessel
¢ Pear] Nelson,” of Provincetown, Massachusetts, which hias been subjected to treatment
by the Customs officials at Arichat, Nova Scotin, inconsistent with the international law
of ordinary amity and hospitality, and also plainly violative of Treaty rights under the
Convention of 1818 between Great Britain and the United States.

The vessel iu question was compelled by stress of weather to seek shelter in the
harbour of Arichat, Nova Scotia, and arrived late at night, when the custom-house was
closed.

Before the custom-house was opened the next day the captain went there, and after
waiting over an hour the Collcctor arrived, and the usual inward report was made, and
permission asked to land the clothing of a sailor lost overboard, whose family resided in
that vicinity.

He was then informed that his vessel was seized for allowing his crew to go ashore
the night befure, before reporting at the custom-house.

The cruel irony of this was appareut when the Collector knew such report was impos-
sible, and that the Janding of the crew was usual and customary, and that no charge of
smuggling had been suggested or was possible under the circumstances. )

To compel the payment of a fine, or <“a deposit” of 200 dellars, which is practically
the same in its results, was harsh and unwarranted, and was adding a price and a penalty
to the privilege of shelter guarantesd to American fishermen by Treaty.

Tnis vessel was a fishing-vessel, and although secking to exercise no commercial
privileges was compelled to pay commercial fees, such as are applicable to trading-
vessels, but at the same time was not allowed commercial privileges. ‘

I bex you will lose no time in representing the wrong inflicted upon an unoffending
citizen of the United States, and procure the adoption of such orders as will restore the
money sc ccmpelled to be deposited.

I am, &ec. ‘
(Signed) T. F. BAYARD.

Inclosure 2 in No, 130,
Affidavit of Murdoch Kemp.

Schooner * Pearl Nelson,” U.S.A., District of Massachusett“s‘,
I, MURDOCH KEMP, of Provincctown, in Massachusetts, a citizen of the United
States, on my oath do say: '
That I was master and part owner of the schooner Pearl Nelson,” a vessel of the
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United States, duly licensed, 1886, for the fisheries, and holding a permit
to touch and trade during the existence of said licence. o '

1 further say that the crew of said vessel were shipped on wages at Provincetown
and Boston for a fishing voyage to the Grand Banks and return to Provincetown for
discharge. Said schooner, with licence and permit as aforesaid, sailed the 29th May,
1886, from Provincetown, and on her passage home touched at Arichat, Cape Breton,
driven in there by stress of weather. Sailed by the wind from Bank Quero, and blowing
fresh, a heavy sea running, and foggy, made Point Michaux, 9 miles from Arichat.
The vessel was deep, her dorys floated on deck in her lec waist, wind being about west.
I concluded to make a harbour and wait for better weather and wind. T anchored the
vessel in Arichat Harbour at 11 ».x. 2nd September, 1886,

I bad lost a man on the Grand Banks, named James Sampson, who belonged to
Arichiat, and 1 wanted to land his effects if' the Customs officers would allow me to.
Some of my crew belonged in that neighbourhood. Willismn Batino, my cook, and nine
others of the crew took boats off the deck and went ashore, without asking my permis-
Sion. I saw them, but had never known that was any objection. 1 had been in this and
other British North American ports frequently, and witnessed the landing from my own
and other vessels’ crews, but never before heard such landing was illegal or improper.
These men took nothing from the veseel with them, nor carried away anything but the
clothes they wore.

From the time I left Provincetown T had been into no port anywhere. Next
morning, after my arrival in Arichat, at half-past 8 o'clock, I went ashore to enter at the
custom-house, but found it closed. I called at 9 o'clock, and it was not open. 1 went
again at 10 o’'clock, and found the Collector opening the office door. I made the regular
inward report to him, and requested permission to land the clothes of James Sampson,
who had been lost from my vessel on the Grand Banks,

He told me he had sent a man for me. After I got there this man came in the
office and was holding my papers, and told the man to go back and take charge of the
vessel. I asked him why he held my papers? He replied he seized her because I had
allowed my men to go ashore before reporting at the custom-house. That all he would
tell me was, he said, he would telegraph to Ottawa and find out what to do with me, and
he did telegraph immediately.  About 5 o’clock r.M. the Collector received an answer,
and told me to deposit 200 dollars and the vessel would be released. The Collector
would not allow me to land this dead man’s clothes until after I had paid the 200 dollars
fine, I gave the clothes to the shopkeeper, to be given to Sampson’s widow or friends.
I came out of Arichat about 11 A, on the 8th September, 1886, having bought there
one bushel of potatoes, with the Collector's permit, and arrived at Provincctown the
14th September, 1886.

I sailed from Arichat with all my crew on board, and had not at any time intended
to leave any of my crew at that port. They were hired men, shipped to be discharged
on return at Provincetown, and on our arrival there were all paid off and discharged.

Some of the crew that went ashore at Arichat returned aboard as early as 7 o'clock,
and all were aboard about the time the vessel was seized. I gave them no moncy there,
and had none myself,

I further say [ did not enter Arichat with any intention of violating any law of the
Deminion of Canada, nor for any business, but solely because of the stress of weather
that had driven me there. 1t was mere kindness only that prompted me to offer to land
Sampson’s clothes there, where his friends could get them. There was no profit to the
vessel, crew, or myself expected in so doing, or attempted to be gained in entering the
port of Arichat other than shelter from the stress of weather we had been under from
Quero Bank, If any revenue law of Canada was violated by my vessel or by mysclf, the
same was done through ignorance and inadverience, and not with any intention to
defraud the revenue or offend the law. .

Personally appeared before me Murdoch Kemp, at Provincetown, State of Massa-
chusetts, United States of America, this 27th day of September, 1886, who subseribed
and made oath to the foregoing. A '

(Signed) MURDOCH KEMP.
(Seal.) (Signed) JaMES Girrorp,
Notary Public.
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No. 131,
, -Sir J, Pauncefote to Sir R. Herbert.
Sir, . Foreign Office, November 4, 1886."
I AM dirccted by the Earl of Iddesleigh to transmit to you a copy of a despatch
from lfler Majesty’s Minister at Washington, remonstrating against the action of the
Canadien authorities in detaining the United States’ fishing-vessel «Everett Steele,”
which is alleged to have entered Shelburne Harbour for shelter, water, and repairs.*

- I am to request that you will move Mr. Secretary Stanhope to ask for an immediate
Report from the Canadian Government upon the circumstances of this case ; and 1 am
to suggest that the opportunity might perbaps be taken to urge upon the Dominion
Government the great importance of issming stringent instructions to all officials
connected with the fisheries, to the effect that great care <hould be taken not to interfere
with the privileges expressly reserved to American fishermen under Article I of the
Convention of 1518.

I am, &e.

(Signed) JULIAN PAUNCEFOTE.

e

No. 132,

Sir J. Pauncefote to Sir R, Herbert.

Sir, Foreign Office, November 4, 1886,

I AM directed by the Barl of Iddesleigh to transmit to vou, ta be laid before

Mr. Secrctary Stanhope, a copy of a despatch from Her Majesty’s Minister at

Washington.t containing a Protest from Mr. Bayard against the action of the Customs

officials at Arichat in the case of the Ameiican fishing-vessel ** Pearl Nelson ;* and I

am to request that the Canadian Government may he asked to furnish a keport on the
subject.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 133,
Mr. Bramston to Sir J. Pauncefote.~(Received November 5.)

Sir, Downing Street, November 4, 1886,
WITH reference to the Bill passed by the Parliument of Canada at its last
Session, and reserved by the Governor-General of the Dominion for the signification
of Her Majesty’s pleasure, entitled “An Aet further to amend the Act respecting
fishing by foreign vesscls,” I am directed by Mr. Secretary Stanhope to transmit to you,
to be laid before the Earl of Iddesleigh, a copy of a despateh upon the subject, which
was received in this Department in August last, together with a copy ot the reply which
has been returned to it.
I am, &ec,.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No, 133.
The Marquis of Lansdowne ta Earl Granville.

(Extrélct.) ' Citadel, Quebec, July 29, 1886.
"I HAVE the honour to forward herewith a copy of an approved Report of a
Committee of the Privy Council in reference to the Act entitled «“An Act further to
amend the Act respecting fishing by foreign vessels,” which was passed at its last Session
by the Parliament of Canada, and which, as your Lordship will remember, was reserved

by me for the signification of Her Majesty’s pleasure thercon. . ‘
2. Your Lordship will observe that, for the reasons offered by the Minister of Justice,

* N, 129, + No. 130
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my Government recommends that the attention of Her Majesty’s Government may be
drawn to the necessity for having the Royal Assent given at as carly a day as possible to
the Act above referred to. Your Lordship has already been fully informed of the
circumstances under which ‘this Bill was originally introduced, and which are again
recurred to in the Report now submitted,

4. I inclose herewith copy of clause 17 of the Act No. 85 mentioned by the Minister,
and T apprehend that there can be no doubt that should the President at any time
determine to issue a Proclamation such as that contemplated in the clause, Canadian
vessels would become liable to seizure and forfeiture in consequence of acts for which, as
the law now stands, it might not be possible to enforce the same penalties against vessels
of the United States.

Inclosure 2 in No. 133.

Report of a Committee of the Honourable the Privy Council, approved by his Excellency the
Governor-General in Council on the 21st July, 1886.

ON a Report dated the 17th July, 188G, from the Honourable Mr. Thompson, for
the Minister of Marine and Fisheries, submitting the following observations in reference
to the Act entitled *“ An Act further to amend the Act respecting fishing by foreign
vessels,” which was passed at its last Session by the Parliament of Canada, and which bas
been reserved by your Excellency for the assent of Her Majesty the Queen.

A full and careful consideration of the subject with which the Act deals made
apparent the necessity for such a measure fer the enforcement, within Canadian
waters, of the Statutes which have been already passed in the Imperial and Canadian
Parliaments for carrying out the provisions of the Treaty of 1818 between Great Britain
and the United States.

The Statute 59, Geo. IlI, cap. 38, provides the penalty of forfeiture as to any foreign
fishing-vessels found fishing, or to have been fishing, or preparing to fish within
3 marine miles of any of the coasts, bays, creeks, or harbours in any part of Her Majesty’s
dominions in America, &c.

The Canadian Act of 1868 (chapter 61), entitled *“An Act vespecting fishing by
foreign vessels,” and its amendments, followed the Imperial Act and established the
same penalty for the same offences. For all other offences against the Treaty and
against the Imperial Act above referred to the only penalty now provided by Statute is
that mentioned in section 4 of the Imperial Act, viz., the penalty of 200.., to be recovered
in the Superior Courts.

The Minister has had his attention called to the fact, that the ordinary common
law remedy for violation of a Statute, viz., indictment as for a misdemeanour, is an
unsuitable one for such cases, because it would involve long personal imprisonment,
even before trial (as the defendants would generally be foreigners without available
security to offer for their appearance), and would after conviction be followed in nearly
all cases by a further term of imprisonment, as the persons on whom the penalties would
fall would probably be unable to bear a considerable fine.

It is obvious that the were right to bring a suit against the masters of offending
fishing-vessels is a remedy of little or no avail. Before Judgment for the 2001 could be
obtained, the persons sued would be almost certain to be out of the jurisdiction of the
Dominion Courts, and the enforcement of the Judgment would for that reason become
in most cases impossible, even if the defendants possessed the means from which the
Judgment could be realized.

The Minister submits that the penalty of forfeiture applied by the 2nd section of
the Imperial Statute, and by the Canadian Act, to the offence of fishing, &c., would be a
suitable and most available penalty for the infringement of the Statutes.

1t cannot be claimed by the United States’ Government to be an excessive or an
unreasonable penalty, because, by Statute No. 85 of the United States’ Congress, lately
assented to by the President of the United States, the same penalty is established
against foreign vessels, whose masters, officers, or agents do any act which may be
contrary to any Proclamation issued under that Statute.

The Committee conecurring in the foregoing Report, and considering the great value
of the Canadian fishing-grounds, and the necessity which exists for their protection from
encroachments by foreign fishermen, in order that these natural resources may be made
available to our own people, recommends that the attention of Her Majesty’s Govern-
ment be drawn to this subject, and that representations be made as to the necessity for
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having the Royal Assent given at as early a day as possible to the Act of last Session,
which is before referred to, ’
All which is respectfully submitted for your Excellency’s approval.
(Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No. 133,
Section 17 of Bill No. 85 passed by the United States’ Congress, 1886.

THAT, whenever any foreign country whose vessels have been placed on the same
footing in the ports of the' United States as American vessels [the coastwise trade
excepted] shall deny to any vessels of the United States any of the commercial
privileges accorded to national vessels in the harbours, ports, or waters of such foreign
country, the Presidert, on receiving satisfactory information of the continuance of such
discriminations against any vessels of the United States, is hereby authorized to issue
his Proclamation cxcluding on and after such time as he may indicate from the exercise
of such commercial privileges in the ports of the United States as are denied to
American vessels in the ports of such foreign country all vessels of such foreign country
of a sim_ilar character to the vessels of the United States thus discriminated against, and
suspending such concessions previously granted to the vessels of such country; and on
and after the date named in such Proclamation for it to take effect, if the master,
officer, or agent of any vessel of such foreign country, excluded by said Proclamation
from the exercise of any commercial privileges, shall do any act prohibited by said
Proclamation in the ports, harbours, or waters of the United States for or on account of
such vessel, such vessel and its rigging, tackle, furniture, and boats, and all the goods on
board, shall be liable to seizure and to forfeiture to the United States, and any person
opposing any officer of the United States in the enforcement of this Act, or aiding and
abetting any other person in such opposition, shall forfeit 800 dollars, and shall be
guilty of a misdemeanour, and, upon conviction, shall be liable to imprisonment for a
term not exceeding two years,

Inclosure 4 in No. 133.
Mr. Stanhope to the Marquis of Lansdowne.

My Lord, Downing Street, November 4, 1886,

I HAVE the honour to acknowledge the receipt of your despatch of the 29th July
last, inclosing a copy of an approved Report of your Privy Council in reference to the
Bill recently passed by the Parliament of Canada, and reserved by you for the significa-
tion of Her Majesty’s pleasure, entitled «“ An Act further to amend the Act respecting
fishing by foreign vessels.”

Her Majesty’s Government, after having given their most attentive consideration to
the question and to the views which have been urged by your Ministers, and having,
moreover, had the advantage of considering the representations which you have yourselt
made upon the subject during your recent visit to this country, have come to the
conclusion that they would not he justified in advising Her Majesty to withhold her
assent from the Bill in question.

They will, thevefore, be prepared to submit the Bill to Her Majesty for confirmation
on receiving a transcript of it properly authenticated in the usual form.

T have, &c.

(Signed) EDWARD STANHOPE.

No. 134.
The Ear! of 1ddesleigh to Sir L. Fest.
Sir, Foreign Office. November 5, 1886.
~ I HAVE reccived your despatches dated respectively the 20th and 2ist ultimo,
containing copies of notes addressed to you by Mr. Bayard concerning the action
of the Canadian authorities in the cases of the American fishing-vessels “ Hverett Steele
and “Pearl Nelson ;” and I have to request you to inform Mr. Bayard that the Dominion

Government have been asked to furnish immediate Reports up(I)n these two cases.
am, &e.
(Signed) IDDESLEIGH.

U

[84]
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No. 135.
Mr. Bramston to Sir J. Pauncefote.~— (Received November 18.)

Sir, Downing Street, November 17, 1886.
WITH reference to the letters noted in the margin,® relating to the cases of the
United States’ fishing-vessels ““Rattler,” “ Julia E'len,” and ¢ Shilo,” I am directed by
Mr. Secretary Stanhope to transmit to you, to be laid before the Earl of Iddesleigh, a
copy of a despatch from the Governor-General of Canada, inclosing Reporis from the
authorities of the Dominion in reference to these cases.
I am, &ec.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 135.
Acting Governor Lord A. Russell to Mr. Stanhope.

Sir, Halifax, Nova Scotia, October 29, 1886.

I HAVE the honour to forward herewith a copy of an approved Minute of the
Privy Council of Canada, furnishing the Report asked for in your despatch of the
1st September last, respecting the alleged unfriendly treatment of the United States’
fishing schooner * Rattler ” in being required to report to the Collector of Customs at
Shelburne, Nova Scotia, when seeking that harbour for shelter.

I beg also to draw your attention to the statement of the Captain of the “Terror,”
appended to the above Order in Council, which gives the facts concerning the cases of
the ¢ Shilo ” and * Julia Ellen,” a Report as to which was requested in your despatch of
the 9th ultimo.

I have, &c.
(Signed) A. G. RUSSELL, General.

Inclosure 2 in No. 135,

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Ezcellency the Administrator of the Government in Council on the 25th day of October,
1886.

THE Committee of the Privy Council have had their attention called by a
cablegram from the Right Honourable Mr. Stanbope as to when he may expect answer
to despatch No. 195, « Rattler.”

The Honourable Mr. Bowell for the Minister of Marine and Fisheries, to whom the
papers were referred, submits, for the information of his Excellency in Council, that,
having considered the statements, copies of which are annexed, of Captain Quigley, of
the Government cutter “ Terror,” and cf the Collector of Customs at Shelburne, with -
reference to the subject-matter of the despatch, he is of opinion that these officers only
performed their respective duties in the case of the «“ Rattler,” and that no just grounds
exist for the complaint put forward in Mr. Bavard’s despatch of a violation of that
hospitality which all civilized nations prescribe, or of a gross infraction of Treaty stipu-
lations.

The Minister states that it does not appear at all certain from the siatements
submitted that this vessel put into Shelburne for a harbour in consequence of stress of
weather. It does, however, appear that immediately upon the “Rattler ” coming into
port Captain Quigley sent his chief officer to inform the captain of the «Rattler” that
before sailing he must report his vessel at the Custom-house, and left on board the
¢ Rattler” a guard of two men to see that no supplies were landed or taken on board, or
“men allowed to leave the vessel during her stay in Shelburne Harbour. That at midnight
the guard fired a shot as a signal to the cruizer, and the first officer at once again pro-
ceeded to-the “ Raitler,” and found the sails being hoisted and the anchor weighed
preparatory to leaving port. The captain being informed he must comply with the
Customs Regulations and report his vessel, headed her up the harbour. That on the

% To Colonial Office, August 26 ; Colonial Office, September 18 ; to ditto, September 27; Colonial Office,
QOctober 15; to ditto, September 4, 1864, »
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way up she bec?.qle Pgecalmed, when the first officer of fhe “Terror” took the captain -
of the “ Rattler ” in his boat and rowed him to the town, where the Collector of Customs
received his Report at the unusual hour of 6 a.M. rather than detain him, and the

captain with his vessel proceeded to sea. :

The Minist.er observes that under section 25 of the Customs Act every vessel
entering a port in Canada is required to immediately report at the Customs, and the
strict enforcement of this Regulation, as regards the United States’ fishing-vessels, has
bécome a necessity in view of the illegal trade transactions carried on by the United States’
fishing-vessels when entering Canadian ports under pretext of their Treaty privileges.

That under these circumstances, a compliance with the Customs Act, involving only
the report of a vessel, cannot be held to be a hardship or an unfriendly proceeding.

The Minister submits, in view of the repeated groundless complaints of being
harshly treated that have been made during the present season by captains of United
States’ fishing-vessels, and in almost cvery instance traceable to a refusal or neglect to
observe the Customs Regulations, which, it is proper to state, are enforced upon other
vessels as well as those of the United States, herewith a letter written by Captain Blake,
of the United States’ fishing schooner ¢ Andrew Burnham,” which appeared in the
Boston (Massachusetts) « Herald ” of the 7th instant, and also the editorial comments
thereon made in a subsequent issue of the paper referred to,

The Minister believes that the statements made by Captain Blake are strictly
accurate, and as applied to other vessels are substantiated by the weekly boarding
Reports received by the Fishery Department from the different captains engaged in
the Fisheries Protection Service; he, the Minister, therefore, respectfully submits that
the reflections of Mr. Secretary Bayard, characterizing the treatment extended to the
captain of the “Rattler” as unwarrantable and unfriendly, is not merited in view of
the facts as stated by Captain Quigley and Collector Attwood.

The Committee concur in the Report of the Acting Minister of Marine and
FPisheries, and advise that your Excellency be moved to transmit a copy of this Minute,
i(i; :itpp}'oved, to the Right Honourable Her Majesty’s Principal Secretary of State for the.

olonies, ‘

All which is respectfully submitted for your Excellency’s approval.

(Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No. 135.
Eatract from the < Boston Herald” of October Y, 1886.

A T1suine Carrain’s ExprrieNcE.—The letter of Captain Nathan T, Blake, of the
fishing schooner “ Andrew Burnham,” of this city, which we published on Wednesday,
wvould apparently indicate that the Canadian oflicials have not been disposed to push the
requirements of their law quite as vigorously as some of our fishermen have maintained.
Captain Blake says he has experienced not the least trouble in his intercourse with the
Canadian officials, but that as he treated them courteously, they, on their side, have
reciprocated in like terms. 'There is, undoubtedly, a great deal of bitterness felt on both
sides, and probably this bitterness has led both parties to be ungracious in their own
conduct, and to exaggerate the wrongs they have endured, hardships frequently due to
an unwillingness to observe the requirements of the law as these are now laid down. If
all American fishing captains exhibited the same courtesy and moderation that Captain
Blake has shown, we imagine that there would be very little trouble in arriving at an
equitable and pleasing understanding with Canada.

Inclosure 4 in No. 135.
Captain Quigley to Major Tilton.

s Shelburne, September 30, 1886.

I BEG to acknowledge the receipt of your ietter of the 27th instant, requesting
the circumstances connected with the boarding of the vessels “Rattler,” “Julia and
Ellen,” and ¢ Shilo.”

In the case of the “ Rattler,” she came into Shelburne Harbour on the evening of
the 4th August at 6 o’clock. She being at some distance from where I was anchored,
and it being too rough to serd my hoat so far, I fired & musket signal for her to round-
to, which she did, and came to an anchor alongside of my vessel. |
(841 U 2

Sir
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" I then sent the chief officer to board her; he reported she put in for shelter. The
captain was then told by the chief officer to report his vessel before he sailed, and that
he must not let his men on shore, and that he would leave two men who are always
armed on hoard to see that he did not otherwise break the law.

About midnight the captain hoisted his sails to leave port, thereby evading the
Customs Law requiring him to report (for which I refer you to section 25 of the Customs
Act), and disregarding my instructions,

The watchmen fired a signal, calling my attention to his act, when I sent the chief
officer to tell him he must lower his sails and report his vessel in the mcrning, otherwise
he would likely have his vessel detained. He did so, and sailed up in company with the
chief officer at 4 o’clock A.M. On the way it fell calm, and the vesse! anchored. The
chief officer with my boat’s crew rowed him up to the Custom-house, where he reported
at 6 A and returned, passing out to sea at 8 AM. The captain was only asked to
report his vessel as all others do, but was not disposed to do so.

In the case of the * Julia and Ellen,” she came into the harbour of Liverpool on
the 9th August about 5 r.xr.  Being some distance from me, I fired a blank musket shot
to round her to. When she anchored I boarded her, and the captain reported that he
came in for water. I told him to report his vessel in the morning, as it was then after
Customs hours, and that he must not let his men ashore, and that I wounl? leave two men
on his vessel to see that my instructions were carried out, and to-see that he did not
otherwise break the law.

L In the morning at 8 o’clock I called for the captain to go to the Custom-house, and
told him his men could go on and take water while he was reporting, so that he would
be all ready to sail when he returned, which they did, and he sailed at noon.

In the case of the ¢“Shilo,” she came Into the harbour about 6 r.ar. on the
9th August at Liverpool, and a signal was fired in her case the same as the others.

When she anchored I boarded her, and the captain reported she was in for water.
I told him it was then too late to report at the Customs till morning, and that he must
not allow his crew on shore, also that T would leave two men on board to see that he did
not otherwise break the law, and that my instructions were carried out.

In the morning I called for the captain, when taking the “Julia and Ellen’s”
caprain ashore. When there I told him, as I did the other, that his men could go on
taking water while he was reporting, so that he could sail when he returned, and not be
delayed ; this they did not do.

I have reason to know that it was not water this vessel came in for, as several of the
crew lived there, and it was for the purpose of letting his men ashore, and not for faking
water, that he put in. He afterwards emptied six barrels of water, stating that they were
sour, and fooled all day filling them, delaying the time that he might get his crew on
shore. I refused to allow his crew on shore for any other purpose than to take water,
after completing which, the weather being fine, I ordered him to sea in the evening.

The signals that were fired were not intended to make them come-to quickly, but as
a signal for them to cither round-io or show their ensign.

After the ¢ Shilo *' sailed, the Harbour-master informed me that she landed two men
at the mouth of the harhour 7 miles down before she reported, and the evening she
sailed she called after dark and picked them up.

In many cases it is an understood thing between the captains and crews to let the
men ashore and then make out they have deserted. In all cases where a vessel puts in
for shelter the captain reports, and the rest of his crew arc not allowed ashore, as the
vessel only put in for the privilege of shelter, and for no other purpuse.

When she puts in for water, after reporting, the captain is allowed to take his boats
and the men he requires to procure water, and the rest remain on board, after which he
is ordered to sea. \When in for repairs he is allowed all the privileges he requires after
reporting, and when ready, is ordered to sea. In all cases, except when in for repairs, I
place men on board to see that the law is not violated, as many of those vessels put into
the harbour and make takipg water and secking shelter an excuse either to get men or
land them, or Lo allow them a chance to see their friends, or to get goods ashore if the
vessel is on her way from American ports to the fishing-grounds, and have landed men
here and at other ports on this coast in my absence.

In one case in this port a vessel, finding I was in the harbour, let men take a boat
and land, she going on her way home to the States. That is why 1 put men on these
vessels, to keep them from breaking the law under cover of night.

I might remark here that the Collector of Customs at Liverpool informed me that
the « Shilo,” on her previous voyage, remained in port five days after being ordered out,
delaying for the purpose of letting the men be with their friends.
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Now that they are not allowed all the privileges they once enjoyed, it is an outrage
" on my part.

These are the facts connected with those vessels, which I reported to Captain Scott
while in Halifax some time ago. '

I treat all courteously, hut firmly, and find no trouble with any but a few who wish
to evade the law.,

1 am, &ec.
(Bigned) THOMAS QUIGLEY,

Governmeni Cruizer ¢ Terror.”

Inclosure 5 in No. 135,
Mr. Attwood to the Commissioner of Customs, Ottawa.

Sir, Custom-House, Shelburne, September 6, 1886,

I HAVE to acknowledge the receipt of your telegram of the 4th instant relative to
schooner “Rattler,” and I wired an answer this morning as requested. ‘

On the morning of the 4th ultimo chief officer of < Terror, accompanied by Captain
*A. F. Cunningham, called at this Office. Captain Cunningham reported his vessel
inwards as follows: viz., schooner “ Rattler,” of Gloucester, 93 tons register, 16 men,
from fishing banks with 4635 barrels mackerel came in for sheiter.

I was afterwards informed by the officer of cutter that they found the schooner the
evening before at anchor off Sandy Point, 5 miles down the harbour. Two men from
cutter were put on board, and the master required to report at Customs in the
morning. I was also informed that the master, Captain Cunningham, made an attempt
to put to sea in the night, by hoisting sails, weighing anchor, &c., but was stopped by
officer from cutter.

I am, &c.
(Signed) W. H. ATTWOOD, Collector.

Inclosure 6 in No. 135.
Extract from the ** Montreal Gazette” of October 13, 1886,

A Fisneruman’s Tare.—The following letter, which appears in the Boston
« Herald,” conveys a different impression to many statements that have appeared on the
subject :—

“So much has been written and printed about the experiences of American fishermen
in Canadian waters, and the indignities put on them, I wish you would open your columns
and give your readers an insight into the other side of the story. I sailed from Boston
for North Bay on the 16th June, not knowing just what the catters would do, or how the
law would be interpreted. 1 neared the coast with fear and anxiety. The first iand
sighted was Whitehead, and immediately cries came from aloft: *Cutter in sight,
a-head!” Irushed to the deck, found the vessel, which proved to be the ¢ Howlet,”
commanded by Captain Lowry, nearing us rapidly. At time of sighting the cutter we
were standing inshore. She hoisted her flags to let us know what she was, and we
immediately “about ship,” and put to sea to get out of her way, for fear we might be
placed on the prize-list of the capturcs. We finally headed up for Port Mulgrave, in
Canso, expecting to receive rongh usage from the authorities, but, to our surprise, found
Collector Murray a perfect gentleman, willing to assist me as far as he could without
encroaching on the Canadian laws. From there we put in at Port Hawkesbury, and
boarded the cutter “Conrad,” and asked the Captain for instructions in regard to the
3-mile limit, and what privileges, if any, we had. I was answered, in a courteous and
hearty way, that he did not have them aboard, but would go ashore in a few moments
and get me a printed copy of the Regulations, which he did, and assured us that if we
followed them we would be unmolested ; that he was there to see that the law was not
violated, but not to cause unnecessary annoyance. After receiving instructions from the
captain, thanks to him, I went to the Custom-house and entered my vqsse],_ paying
95 cents. I found a very pleasant gentleman in the Collector, who did all in his power
to relieve my mind and make us comfortable. Souris was our next port of landing,
where we also reported and were well treated. From there we went to Malpeque, where
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we found another gentleman in the Collector. We. .met the cutter « Howlet” at
Cassumpece, and had several interviews with the Commander, Captain Lowry, whom
I found a quiet, just, and gentiemanly officer. My vessel was one of the fleet ordered
out of harbour by him. At that time it was as good a fish day as one could ask for, and
the instructions were plain that at such times we had no right to remain in harbour. At
no time is there much water to spare on the bar, and it is a common occurrence for
vegsels to ground in going in or out, and that some did touch was due to ignorance of
the channel or carelessness on the part of captains. At the time the order was issued
the weather was fair, but before all the fleet could work out through the channel, one of
the sudden changes in weather, so much to be dreaded on such a coast, came, and
the cutter rescinded the order and the fleet returned. It has heen printed in a Boston
paper that, owing to being forced to sea by the cutter’s orders in bad weather, my
schooner, the * Andrew Burnham,” fouled two Englishmen and narrowly escaped serious
damage. If true, it would look like a bardship. It was simply this: In getting
under way, in a smail and crowded space, finding [ would not have room, I dropped
our starboard anchor. 'That not holding, we let go the other, and it brought us
up all right; not much in this to point to as an outrage or danger from stress of
weather. { believe Captain Lowry to he a man, who would carry out all the require-
ments of the Canadian Laws,but I saw nothing in my cxperience in those waters
that could be considered as being arbitrary, or faking a mean advantage of his official
authority to annoy any one. Captain Lowry has been a master of vessels for twenty-
five years, is a man of high reputation as a seaman, and as good a judge of whether
the weather is favourable for a vessel to go to sea as any man who walks a deck,
and when he ordered the fleet to sea he went himself, and I know he would not
order a vessel to leave harbour if there was any danger of loss of life or property.
‘We reperted at Cascumpec, and were treated the same as at all other ports we touched
at. If our vessels would attend to reporting at the Custom-house, the same as they do
in our ports, no trouble would be met with.

“If we had “frec fish’ it would give the Canadians some recompense for what our
fishermen want, viz,, the right to go anywhere and everywhere, use their harbours, ship
men, get provisions, land and mend our nets, buy salt and barrels, and ship our eateh
home by rail or steamer without expense or annoyance, the same as we have herctofore.

¢ If we had had that privilege this year, myself and vessel would have been 5,000 dollars
better off this season, and all the fishermen in the bay would have been in the same boat
with me. 1 do not say that 1 am too honest not to fish within the 8-mile limit, nor do 1
believe there is a vessel in the fleet who would not, if the cutter was out of sight. I
made two trips to the bay, both of which were very successful, and I lived up to the
requirements of the law as well as T knew how, and did not find them obnoxious, or to
interfere with my success, and everywhere T went [ was courteously treated by the
officials, especially so by both the cutters. Should it be a bay year next season, I hope
to meet them again. Those who openly preached that they would go where they pleased,
do what they wanted to in spite of law or culters, shipped men, smuggled or openly
fished inside of the limit, and induiged in the satisfaction of damning the cutter, the
Captain, the Government, and everything eclse when they knew they could do it with
jmpunity, and that the men they were tulking to counld not resent it by word or
blow, were looked after sharp, and were not extended the courtesy that was shown so
many of us.

“In the interest of fair play, I could not help writing you and asking you to give
this to your readers, if not tuking ap too much of your valuable space.

“Very respectfully,
(Signed) “ Capt. Natuax F. Braxkg,
“ Schooner ‘Andrew Burnham,” of Boston.

é

“ Boston, October 6, 1888.”

No. 136.
Sir B. Herbert to Bir J. Pauncefote.~{Received November 19.)

Sir, Downing Street, November 18, 1886.

[ AM directed by the Secretary of State for the Colonies to transmit to you, to be
laid before the Karl of Tddesleigh, a copy of a despatch, with its inclosure, from the
Officer administering the Government of Canada, respecting the action of the Canadian
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cutter “Terror” in lowering the flag of the United States’ fishing schooner “Marion

Grimes.”

I am, &e. ' 4
(Signed) ROBERT G. W. HERBERT.

Inclosure 1 in No. 136.
Acting Governor Lord A. Russell to Mr. Stanhope.

Sir, _ Halifaz, Nova Scotia, October 27, 1886.

_ 1 HAVE the honour to transmit herewith a copy of an approved Minute of the
Privy Council of Canada expressing the regret of my Government at the action of the
Captain of the Canadian cuiter “Terror” in lowering the United States’ flag from the
United States’ fishing schooner “Marion Grimes,” of Gloucester, Massachusetts, while
that vessel was under detention at Shelburne, Nova Scotia, by the Collector of Customs
at that port for an infraction of the Customs Regulations.

1 have communicated a copy of this Order in Council to Her Majesty’s Minister at
‘Washington.
I have, &ec. :
(Signed) A. G. RUSSELL, General.

Inclosure 2 in No. 136.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Excellency the Administrator of the Government in Council on the 26th October, 1836.

ON a Report, dated the 14th October, 1886, from the Honourable Mackenzie Bowell,
for the Minister of Marine and Fisheries, stating that on Monday, the 11th October
instant, the United States’ fishing schooner *Marion Grimes,” of Gloucester, Massa-
chusetts, was under detention at Shelburne, Nova Scotia, by the Collector of Customs
at that port, for an infraction of the Customs Regulations, that while so detained and
under the surveillance of the Canadian Government cutter < Terror” the captain of the
¢ Marion Grimes ” hoisted the United States’ flag.

The Minister further states that it appears that Captain Quigley, of the * Terror,”
considered such act as an intimation that there was an intention to rescue the vessel,
and requested Captain Landry to take the flag down. This request was complied with;
an hour later, however, the flag was again hoisted, and on Captain Landry being asked
if his vessel had been released and replying that she had not, Captain Quigley again
requested that the flag be lowered. This was refused, when Captain Quigley himself
" lowered the flag, acting under the belief that while the Marion Grimes” was in
possession of the Customs authorities, and until her case had been adjudicated upon, the
vessel had nc right to fly the United States’ flag.

The Minister regrets that he should have acted with undue zeal, although Captain
Quigley may have been techuically within bis right while the vessel was in the custody of
the law. :

The Committee advise that your Excellency be moved to forward a copy of this
Minate, if approved, to the Right Honourable the Secretary of State for the Colonies
and to Her Majesty’s Minister at Washington, expressing the regret of the Canadian
Government at the occurrence.

All which is respectfully submitted for your Excellency’s approval.

(Signed) JOHN J. McGEE, Clerk, Privy Council.

No. 137.
Mr. Bramston to Sir J. Pauncefote.~(Received November 20.)

Sir, « Downing Street, November 19, 1886.
WITH reference to the correspondence noted in the margin,* respecting the action
of the Customs officer at Magdalene Island in the case of the United States’ fishing-

#* Nos, 92 and 99,
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vessel “Mascotte,” I am directed by Mr. Secretary Stanhope to transmit to you, to be
laid before the Earl of Iddesleigh, a copy of a despatch, with its inclosure, from the
Officer administering the Government of Canada on the subject.
I am to point out that the concluding paragraph of Sir L. West’s note to Mr. Bayard
of the 17th September should have referred to the case ;)f Newfoundland only.
: am, &e.
(Signed) JOHN BRAMSTGN.

Inclosure 1 in No, 137.
Acting Governor Lord A. Russell to Mr. Stanhope.

Sir, Halifaz, Nova Scotia, October 30, 1886,
WITH reference to your telegraphic message of the 22nd August, and to your
despatch of the 25th August, transmitting copy of a despatch from Her Majesty’s
Chargé d’Affaires at Washington, with a note from Mr. Bayard complaining of the
action of the Customs officer at Magdalen Islands, with reference to the American
fishery schooner * Mascotte,” I have the honour to forward herewith a copy of an
approved Minute of the Privy Council of Canada, embodying a Report of the Minister of
Marine and Fisheries on the subject. :
I have, &e.
(Signed) A. G. RUSSELL, Generai.

Inclosure 2 in No. 137.

Report of ¢« Committee of the Honourable the Privy 'Council, approved by his Excellency the
Administrator of the Government in Council for Canada on the 3Uth day of Qctober,
1886.

THE Committee of the Privy Council have had under consideration a telegram of
the 22nd August and a despatch of the 25th August last, from the Right Honourable
the Secretary of State for the Colonies, transmitting copy of a letter from Her
Majesty’s Minister at Washington, inclosing a note from Mr. Secretary Bayard, com-
plaining of the action of the Customs officer at Magdalen Islands, with reference to the
American fishing schooner “ Mascotte.”

The Minister of Marine and Fisheries, to whom the correspondence was referred,
observes that Mr. Bayard, in his note to the British Minister at Washington says:—

“] am also in possession of the affidavit of Alex. T. Vachem, master of the
American fishing schooner ¢ Mascotte,” who entered Port Amherst, Magdalen Islands,
aund was there threatencd by the Customs official with seizure of his vessel, if he
attempted {o obtain bait for fishing or take a pilot.”

And from a Report of the Customs officer at Magdalen Islands, a copy of which,
so far as it relates to the case in point, is hereto anuexed, it appears that no grounds
exist for the eomplaint made by the master of the < Mascotte.”

The Minister states that Captain Vachem was served with a printed copy of the
“ warning,” aud was, in addition, informed by the Collector that under the Treaty of
1818 he had no right to buy bait or to ship men. He was nor forbidden to take fish,
but, on the contrary, the Collector pointed out to him on the Chart the places in which,
by the Convention of 1818, he, as a United States’ fisherman, had the right to inshore
fishing, and one of the places so pointed out to him was thie Magdalen Islands.

Notwithstanding the “ warning ¥ and the personal explanation of the Collector, it
appears that Capiain Vachem did go up the country and attempt to hire men, and upon
his return informed the Collector that he could not get any. For this, clearly an illegal
act, he was not interfered with by the Collector.

The Minister further observes that the Convention of 1818, while it grants to
United Siates’ fishermen the right of fishing in common with British subjects on the
shores of the Magdalen Islands, does not confer upon them privileges of trading or of
shipping men, and it was against possible acts of the latter kind, and not against fishing
inshore, or seeking the rights of hospitality guaranteed under the Treaty, that Captain
Vachem was warned by the Collector.

- With reference to the remarks of the Colonial Secretary that «Her Majesty’s
- Government would recommend that special instructions should be issucd to the autho-
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Tities at the places where the inshore fishery has been granted by the Convention of
1818 to the United States’ fishermen, calling their attention to the provisions of that
Convention, and warning them that no action contrary thereto may be taken in regard
to United States’ fishing-vessels,” the Minister states that the Circular instructions issued
to Qollectors of Customs reeite the Articles of the Convention of 1818, which grant to
United States’ fishermen the right to take fish upon the shoves of the Magdalen Islands,
and of certain parts of the coasts of Labrador and Newfoundland, which instructions
the Collector in question had received, and the import of which his Report shows him to
be familiar with.

_ In addition to this the Commander of the fishery protection steamer “La Cana-
dienne > was ordered to visit Magdalen Islands and explain fully to Collectors there the
extent of their powers.

The Minister, in view of these instructions, printed and oral, does not deem it
necessary to send further special orders. ‘

The Committee concurring in the foregoing Report advise that your Excellency be
moved to transmit a copy hereol, if approved, to the Right Honourable the Secretary of
State for the Colonies, '

All which is respectfully submitted for your Excellency’s approval,

{Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No, 137,
Mr. Poinchaud to the Minister of Marine and Fisheries.

Sir, Custom-house, Magdalen Isiands, August 28, 1886.

I BEG {o acknowledge the receipt of your telegram respecting captain of the
schooner * Mascotte's” report in reference to my paving threatemed him with
seizure.

T veplicd, on receipt: < Mascotte,” information ineorrect. Particulars per mail
Tuesday.” :

' Particulars~On arrival of the captain I served him a ¢ warning,” persopally
informed him he could not buy {? bait] or ship men.

I say this fo all American fishermen, He tried, however, to hire, went up the,
couutry to hire, but could not hire a man.

I saw him and men go up, and on his return he told e he could not hire. T did
not oppose him. He intended halibutting at Seven Islands Dominien. I found this out
since. I deny having said I would scize him if he obtained bait, himseif or crew. 1 did
not use the term, but it suits the captain or owners to usc it as it serves their meaning
to make the report good.

I particularly showed him where, on the Chart, hie had the right to fish inshore, to
wit: at the Magdalen Islands, Cape Ray, &e, as per Treaty in my hands then.

I think I was very lenient with him and all American fishermen calling here,
knowing their privileges. ‘

I treated them so gentlemanly that I am surprised to hear he made the above
inaccurate report to you.

Yours, &e.
(Signed) J. B. F. POINCHATUD,
' Collector of Customs.

No. 138.
Sir L. West to the Earl of Iddesleigh.—(Received November 21.)

My Lord, _ Washington, November 9, 1886.

I HAVE the honour to acknowledge the receipt of your Lordship’s despatch] of
the 30th ultimo, and to inform your Lordship that, in obedience to the instructions
therein contained, I have communicated to the Secretary of State a copy of the certified
Report of the Privy Council for Canada on his note of the 16th July last, protesting
agninst the action of Captain Kent, of the Canadian cruizer © General Middleton,” in
expelling Stephen R. Balkham from the lmrbom']tof1 St }};drew’s, New Brunswick.

ave, &¢.
_(Signed) L. 8. SACKVILLE WEST.

(84] X

-
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No. 139,
Sir R. Herbert to Sir J. Pauncefote—~—(Received November 23.)

S, ' Downing Séreet, November 23, 1886.

. WITH reference to your letters of the 4th instant, respecting the alleged proceedings
of the Canadian authorities in the case of the United States’ fishing-vessels « Pearl
Nelson 7 and “ Everett Steele,” I am directed by the Secretary of State for the Colonies
to transmit to you, for the informution of the Barl of Iddesleigh, a copy of a telegram
whgch he addressed to the Governor-Geueral of Canada rvequesting a report on the
snbject.

Copies of your letters, with inclosures, will be duly forwarded to Lord Lansdowne
by the next mail.
I am, &ec.
(Bigned) ROBERT G. W. HERBERT,

Inclosure in No. 139,
r. Secretary Stanhope to the Marquis of Lansdowne.

(Telegraphic,) Downing Street, November G, 1886.

UNITED STATEY Government protest against proceedings of Canadian autho-
rities in case of “ Pearl Nelson” and “ Everett Steele,” said to have put into Arichat
and Shelburne respectively for purposes sanctioned by Convention. Particulars by paost.
Send Report as soon as possibic.

No. 140,
Sir L. West to the Eari of Iddesleigh.—--(Receivedi\’ovmnber 28.)

My Lord, Washington, November 12, 1886.

I HAVE the honour to inclose to your Lordship herewith copy of a note which 1
have received from the Secretary of State, together with copies of the statements
accompanying it, describing the inhospitable and inhwinan conduct of the Collector of
the port of Shelburne, Nova Heotia, and the conduct of Captain Quigley, commanding
the Canadian cruizer “Terror,” in their dealings with the Awmecrican fishing-vessels
“Laura Sayward” and *“ Jennie Seaverns.”

1 have, &e.
(Signed) L. 8. SACKVILLE WESTY,

Inclosure 1 in No. 140.
Mr. Bayard to Sir L. West.

8ir, Department of State, Washington, November 11, 1886,

I HAVE the honour to inclose herewith copies of the statements with affidavits
from Captain Medeo Rose, master of the schooner © Laura Sayward.” of Gloucester,
Massachusetts, and of Captain Joseph Tupper, master of the schooner ¢ Jennie Seaverns,”
also of Gloucester, forwarded to me by the Collector of the port of Gloucester, under date
of 5th instant.

The first impressively describes the ivhospitable and inhuman conduct of the
‘Collector of the port of Shelburne, Nova Scotia, in refusing to allow Captain Rose to
buy sufficient fuod for himself and crew to take them home, hesides unneccessarily
retaining his papers, and thus preventing him, with a wholly inadeguate supply of
provisions, from proceeding on his voyage.

The second complaint is of Captain Quigley. commanding the Canadian cruizer
“’lerror,” in not only preventing Captain ‘Tupper from landing to visit his relatives in
- Liverpool, Nova Scotia, but even forbidding his relatives from coming on hoard his
vegsel to see him, and likewise placing a guard on board of hier to insure that result,

 While T need not comment further than I have already done in previous notes on
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the unjust and unwarrantable acts of the Dominion officials of late towards our fishermen,
of which the instances now presented are but repetitions, I must notice the new pbase of
Captain Quigley’s abuse of authorily in actually making Captain Tupper a prisoner on
board of his own vessel, and in preventing his relatives, whom he states he had not seen
for many years, from mecting him. .
Such conduct, apart from all its legal and internaiional aspeets, is wiolly unworthy
of any one intrusted with the execution of a public duty, and inconsistent with. the
national reputation for humanity and courtesy of an officer in Her Majesty’s Service.
' I have, &ec.
(Signed) T. F. BAYARD.

A

Inclosure 2 in No, 140.
Affidavit of Medeo Rose.

I, MEDEO ROSE, master of schooner ¢ Laura Sayward,” of Gloucester, being duly
sworn, do depose and say, that on Saturday, the 2nd October, being then on Western Bank
on a fishing trip, and being short of provisions, we hove up our anchor and started for home.
The wind was blowing almost a gale from the north-west, and being almost dead shead
we made slow progress on our voyage home. On Tuesday, the 5th October, we made
Shelburne, Nova Scotia, and arrived in that harbour about 8 ».. on that day, short of
provisions, water, and oil to burn. On Wedpesday I sailed for the inner harbour of
Shelburne, arriving at the town about 4 p.m.  On going ashore I found the Custom-house
closed, and hunted up the Collector and entered my vessel, and asked permission from
him to buy 7 lbs. of sugar, 3 lhs. of coffee, % to 1 bushel of potatoes, and 2. lbs.
of butter, or lard, or pork, and oil enough to last us home, and was refused. I stated to
him my sitnation, short of provisions and a voyage of 250 miles before us, and plead
with him for this slight privilege, but of no avail. I then visited the American Consul,
and asked his assistance, and found him powciless to aid me in this matter. The
Collector of Customs held my papers until the next morning, although I asked for them
as soon as I found I could not buy any provisions, say, about an hour and a-half after I
entered. but he refused to give them to me until the next morning. Immediately
ou receiving my papers on Tinirsday morning, I started for. home, arriving on Sunday.
I think the treatment I received harsh and cruel, driving myself and crew to sea with a
scant supply of provision, we having but little flour anid water, and liable to be buffeted
about for days before reaching home.

(Signed) MEDEO ROSE.
Mass., Essex, 8.s.
Personally appeared Medeo Rose and made oath to the trauth of the abov
statement. -
Before me,
(Seal) (Signed) Aaron Pamsons, N.P.
October 13, 1886.

Inclosure 3 in No. 140.
Affidavit of Joseph Tupper.

I, JOSEPH TUPPER, master of schooner ¢ Jennie Seaverns,” of Gloucester, being
duly sworn, do depose and say, that on Thursday, the 28th October, while on my passage
home from a fishing trip, the wind blowing a gale from south-east, aud a heavy sea
running, 1 was oblized to enter the harbour of Liverpool, Nova Scotia, fpr shelter.
Immediately on coming to ancher was boarded by Captain Quigley, of Canadian cruizer
«Perror,” who ordered me to go on shore at once and enter at the Custom-house,
to which I replied that such was my intention. X

He gave me permission to take two men in the boat with me, but they must remain
in the boat, and not step on shore. I asked Captain Quigley if I could, after entering,
visit some of my relations who resided in Liverpool, and whom I had not seen for many
years. This privilege be denied me ; after entering, having retarned to my vessel, some
of my relatives came off to see me. When Captain Quigley saw their boat alongside of
my vessel he sent an officer and boat’s erew, who ordered them away, and at sun-down he

[84] | X 2
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placed an armed guard on board our vessel who remained on board all night, and was
taken off just before we sailed in ihe morning, o B =
I complied with the Canadian laws, and bad no intention or desire to violate them
in any way, but to be made a prisoner on board my own vessel, and treated like a
suspicious character, grates harshly upon the feclings of an American seaman, and
I protest aginst such treatment, and respectfully ask from my own Government protection
from such unjust, unfriendly, and arbitvary treatment. ‘
(Signed) JOSEPH TUPPER.
Mass., Essex, s.s, '
Personally appeared Joseph Tupper and made oath to the truth of the above
statement.

Before me,
(Seal) (Signed) AAron Parsons, N.P.
November 4, 1886.
No. 141.

The Earl of Iddesleigh to Sir L. West.
Sir, ' Foreign Office, November 26, 1886.
I TRANSMIT to you a copy of a letter from the Colonial Office, inclosing a copy
of a despatch from the Governor-General of Canada, with copies of Reports from the
Dominion authorities, relative to the causes of complaint alleged by the masters of the
United States’ fishing-vessels ‘ Rattler,” ¢ Shiloh,” and “ Julia Lllen,” against Captain
Quigley, of the Canadian cruizer * T'error.”*

I have to request that you will communicate a copy of the Governor-General’s
despatch, with its inclosures, to the Secretary of State of the United States, in reply to
the notes which he addressed to Mr. Hardinge and to you, on the subjeet on the 9th and
18th August last, copies of which notes were inclosed in Mr, Hardinge's despatch of the
10th August, and in your despatch of the 19th August, respectively.

I am, &ec.
(Signed) IDDESLEIGH.

No. 142
The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, November 26, 1836,
WITH reference to my despatch of the 4th September last, I transmit to you
herewith a copy of a letter from the Colonial Office, inclosing a copy of a despatch, with
its inclosures, from the Otficer administering the Government of Canada, respecting the
action of the Customs officer at Magdalene Island in the case of the Umted States’
fishing-vessel “ Mascotte;"+ and I have to request that you will communicate a copy
of the despateh, with its inclosures, to the United States’ Sceretary of State.
I am, &ec.
(Signed) IDDESLEIGH,

No. 143.
The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, November 26, 1886.

I TRANSMIT to you herewith a copy of a letter from the Colonial Office, inclosing
2, copy of a despatch, with its inclosure, from the Officer administering the Government
- of Canada, expressing the regret of the Dominion Government at the action of the
Captain of the Canadian cutter “Terror,” in lowering the United ®tates’ flag from the

* No. 135. + No. 137,
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United States’ fishing-schooner ¢ Marion Grimes,” of Gloucester, Massachusetts, while
that vessel was under detention at Shelburne, Nova Scotia ;* and I have to request that
you will communicate a copy of the despatch, with its inclosare, from the Officer
aé(:zgustermg the Government of Canada to the Secretary of State of the United
s. ‘
I am, &e.
(Signed) IDDESLEIGH.

No. 144,
Sir R. Herbert to Sir J. Pauncefote.~—(Received November 27.)

Rir, . Douwning Street, Novemher 25, 1886.

I AM divected by Mr. Secretary Stanhope to transmit to you, to be laid before the
Earl of Idd.eslelgh, a copy of a despatch from the Governor-General of Canada, forwarding
an authenticated copy of the Reserved Act passed by the Dominion Parliament, entitled
‘ An Act further to amend the Act respecting Fishing by Foreign Vessels.”

I'am to add that this Act will be submitted for the Queen’s Assent at the next
Council.

I am, &ec.
(Signed) ROBERT G. W. HERBERT.

Inclosure 1 in No. 144,
The Muarquis of Lansdowne to Mr. Stanhope.

Sir, Government House, Ottawa, November 9, 1886,

IN accordance with the request contained in your telegram of the 2nd instant; I
have the honmour to forward herewith a certified copy of the Bill entitled “Aa Act,
further to amend the Act respecting Fishing by Foreign Vessels,” which was passed by
the Parliament of Canada last Session.

I have, &c,
(Signed) LANSDOWNE.

Inclosure 2 in No. 144.
(I.8.) Office of the Clerk of the Parliaments.

I, EDOUARD JOSEPH LANGEVIN, Clerk of the Parliaments, Custodian of
the Statutes of the Lewislatures of the late Provinees of Upper and Lower Canada, of
the late Province of Canada, and of the Parliament of Canada, certify the subjoined
to be a true copy of the original Act passed by. the Parliament of Canada, in the
Qession thereof held in the 49th year of Her Majesty’s reign, and rescrved by the
Governor-General on Wednesday, the 2nd day of June, 18386, for the signification of
Her Majesty’s pleasure thercon,

Given under my hand and seal, at the city of Ottawa, Canada, on the 3rd day of

November, 1886.
(Signed) EDOUARD G. LANGEVIN,
Clerk of the Parliaments.

An Act further to Amend the Act respecting Fishing by Foreign Vessels.

Whereas it is expedient, for the more effectual protection of the inshore fisheries
of Canada against intrusion by foreigners, to further amend the Act intitnled ©“ An Act
respecting Fishing by Forcign Vessels,” passed in the 31st ycar of Her Majesty’s reign,
and chaptered 61: therefore Her Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as follows :~—

- The scction substituled by the lst section of the Act 33 Vict., cap, 15,

* Inclosures in No. 136.
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entitled “ Ap Act to amend the Act respecting Fishing by Foreign Vessels,” for the
3rd section of the hereinbefore-recited Act, is hereby repealed, and the following
section substituted in lieu thereof :—

3. Any one of the officers or persons hereinbefore mentioned may bring any ship,
vessel, or hoat, being within any barbour in Canada, or hovering in British waters
within 3 marine miles of any of the coasts, bays, creeks, or harbours in Canada, into
port,-and search her cargo, and may also examine. the master upon oath touching the
cargo .and. voyage; and if the master or person in command does not truly answer the
questions put ic him in such examination he shall incur a penalty of 400 dollars; and if
such ship, vessel, or boat is foreign, or not navigated according to the laws of the
United Kingdom or of Canada, and (z) has been found fishing or preparing to fish, or
to have been fishing in British waters within 3 marine miles of any of the coasts, bays,
creeks, or harbours of Canada, not included within the above-mentioned limits, without
a licence, or after the expiration of the term named in the last licence granted to such
ship, vessel, or boat under the 1st scction of this Act; or (b) has entered such waters
for any purpose not permitted by Treaty or Convention, or by any Law of the United
Kingdom or of Canada for the time being in force, such ship, vessel, or boat, and the
tackle, rigging, apparel, {urniture, stores, and cargo thereof shall be forfeited.”

2. The Acts mentioned in the schedule hercto are hereby repealed.

3. This Act shall be construed as one with the said “ Act respecting Fishing by
Foreign Vessels”” and the amendments thereto.

SCHEDULE.

Acts of the Legislature of the Province of Nova Scotia.

Year, Reign, and Chapter. | Title of Adt. Extent of Rep(-aL
Revised Statutes, 3rd Series, | Of the Coast and Decp-Son ishories .. . .| The whole,
cap. 94

" 29 Vie. (1866), cap. 35 ..! An Act to amend Chapter 94 of the Revised Statutes, | ‘The whole.
* Of the Coast and Deep-Seu Yisheries™

Acr of the Legislature of the Province of New Brunswick.

Year, Reign, and Chapter. Title of Act. * Extent of Repeal.

:
i

. }

16 Vic. (1853), cup. 69 ..| An Act relating to the Coast Fisheries and for the Pre- | ‘The whole.
: i vention of Illicit Trade

i

No. 145.
Mr. Phelps to the Earl of Iddesleigh.—(Received November 29.)

My Lord, Legation of the United States, London, November 27, 1886.

I HAVE the honour to transmit herewith a copy of an instruction, under date of
the 6th November, 1886, received by me from the Secretary of State of the United
States, relative to the case of the United States’ fishing-vessel the ¢ Marion Grimes.”

The subject is so fully presented in this decument, a copy of which I am authorized
by the Secretary to place in the hands of your Lordship, that I can add nothing to what
is therein set forth, except to request your Lordship’s early attention to the case, which
appears to be a very flagrant violation of the rights secured to American fishermen under
*ba Treavy of 1818,

I have, &ec.
(Signed) E. J. PHEILPS.
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Inclosure 1 in No. 145.
Mr. Bayard to Mr. Phelps.

Rir, Department of State, Washington, INovember 6, 1886

ON October 7, 1886, the Unitléd States;fﬁshiné-vessel, Zhe “ Marion Gr’imes,” of
Glouqester, .Massachusetts, Alexander Landry, a citizen of the United States, being her
ca:ptam, arrived shortly before midnight, under stress of weather, at the outer harbour
of Shelburne, Nova Scotia. The night was stormy, with a strong head-wind against
her, and her sole object was temporary shelter, She remained at the spot where she
ancl’lored, which was about 7 miles from the port of Shelburne, no one leaving her until
6 o'clock the next morning, when she hoisted sail in order to put to sea. She had
scarcely started, however, before she was arrested and hoarded by a boat’s crew from the
Canadian cruizer “Terror.” Captain Landry was compelled to proceed to Shelburne,
about 7 miles distant, to report to the Collector. When the report was made Captain
Landry was informed that he was fined 400 dollars for not reporting on the previous
night. He answered that the custom-house was not open during the time that hé was
in the outer harbour. He further insisted that it was obvious from the storm that
caused him to take shelter in that harbour, from the shortness of his stay, and from the
circumstances that his cquipments were exclusively for deep-sea fishing, and that he had
made no effort whatever to approach the shore, that his ohject was exclusively to find
shelter. The fine, however, being imposed principally through the urgency of Captain
Quigley, commanding the * Terror,” Captain Landry was informed that he was to be
detained at the port of Shelburne until a deposit to meet the fine was made. He
consulted Mr. White, the United States’ Consular Agent at Shelburne, who at once
telegraphed the facts to Mr. Phelan, United States’ Consul-General at Halifax, it being
of great importance to Captain Landry, and to those interested in his venture, that he
should proceed on his voyage at- once. Mr. Phelan then telegraphed to the Assistant
Commissioner of Customs at Ottawa that it was impossible for Captain Landry to have
reported while ke was in the outer harbour on the 8th instant, and asking that the

" deposit required to release the vesscl be reduced. He was told, in reply, that the
Minister declined to reduce the deposit, but that it might be made at Halifax,
Mr. Phelan at once deposited at Halifax the 400 dollars, and telegraphed to Captain
Landry that he was at liberty to go to sea. On the evening of the 11th October
Mr. Phelan received a telegram from Capilain Landry, who had aiready been kept four
days in the port, stating that “the Custom-house officers and Captain Quigley » refused
to let him go to sea. Mr. Phelan the next morning ealled on the Collector at Halifax to
ascertain if an order had issued to rvlease the vessel, and was informed that the order
had been given, “but that the Collecter and Captain of the cruizer refused to obey it
for the reason that the captain of the seized vessel hoisted the American flag while she
was in custody of Canadian officials.” Mr. Phelan at once telegraphed this state of facts
to the Assistant Commissioner at Ottawa, and received, in veply, under date of the
12th August, the announcement that ¢ Collector has been instructed to release the
¢ Grimes ’ from Customs seizure. This Department has nothing to do with other charges.”
On the same day a despatch from the Commissioner of Customs at Ottawa was sent to
the Collector of Customs at Halifax reciting the order to release the © Grimes,” and
saying ¢ this gthe Customs] Department has nothing to do with other charges. It is
Department of Marine.” ~

The facts as to the fiag were as follows :—

On the-21th October the “ Marion Grimes,” being then under arrest by order of
local officials for not immediately reporting at the custom-house, hoisted the American
flag. Captain Quigley, who, representing, as appeared, not the Revenue, but the Marine
Department of the Canadian Administration, was, with his “cruizer,” keeping guard
over the vessel, ordered the flag to be hauled down. This order was obeyed, but about
an hour afterwards the Hag was azain hoisted, whereupon Captain Quigley boarded the
vessel with an armed crew and lowered the flag himself. The vessel was finally released
under orders of the Customs Department, being compelled to pay 8 dollars costs in
addition to the deposit of 400 dollars ahove specified.

"The seriousness of the damage inflicted on Captain. Landry and those interested in
his venture will be understood when it is considered that he had a crew of twelve men,
with full supplics of bait, which his detention spoiled. '

You will at once sce that the grievances [ have narrated fall under two distinct
heads. The first concerns the boarding by Captain Quigley of the “Marion Grimes”
on the morning of the 8th October, and compelling her to go to the town of Shelburne,
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there subjecting her to a fine of 400 dollars for visiting the port without reporting, and
detaining her there arbitrarily four days, a portion of which time was after a deposit to
meet the fine had been made. :

This particular wrong I now proceed to consider with none the less gravity, because
other outrages of the same class have been perpetrated by Captain Quigley. On the
18th August last I had occasion, as you will see by the annexed papers, to bring to the
notice of the British Minister at this capital several instances of aggression on the part
of Captain Quigley on our fishing-vessels. On the 19th October, 1886, I had also to
bring to the British Minister’s notice the fact that Captain Quigley had, on the 10th
September, arbitrarily arrested the « Everett Steele,”” a United States’ fishing-vessel, at
the outer port of Shelburne. To these notes I have received no reply. Copies are trans-
mitted, with the accompanying papers, to you, in connection with the present instruction,
so that the cases, as part of a class, can be presented by you to Her Majesty’s
Government.

Were there no Treaty relations whatever between the United States and Great
Britain,—were the United States’ fishermen without any other right to visit those coasts
than are possessed by the fishing craft of any foreign country simply as such, the arrest
and boarding of the * Grimes,” as above detailed, followed by forcing her into the port
of Shelburne, there subjecting her to finc for not reporting, and detaining her until her
bail and ice were spoiled, are wrongs which T am sure Her Majesty’s Government will be
prompt to redress. No Governments have been more carnest-and resolute in insisting
that vessels driven by stress of weather into foreign harbours should not be subject to
port exactions than the Governments of Great Britain aund the United States. So far
has this solicitude been carried that both Governments, from motives of humanity, as
well as of interest as leading Maritime Powers, have adopted many measures by which
foreigners as well as citizens or subjects arriving within their territorial waters may be
protected from the perils of the sea. For this purpose not merely light-houses and
light-ships are placed by us at points of danger, but an elaborate life-saving service,
well equipped with men, boats, and appliances for relief, studs our seaboard in order to
render aid to vessels in distress, without regard to their nationality. Other benevolent
organizations are sanctioned by Government which bestow rewards on those who
hazard their lives in the protection of life and property in vessels seeking in our waters
refuge from storms. Acting in this spirit the Government of the United States has been
zealous, not merely in opening its ports freely, without charges to vessels seeking them
in storm, but in insisting that its own vessels, secking foreign ports under such circum-
stances, and exclusively for such shelter, are not under the law of nations subject to
Custom-house exactions. ¢ In cases of vessels carried into British ports by violence or
stress of weather,” said Mr. Webster in instructions to Mr. Everett, the 28th June, 1842,
“ we insist that there shall be no interference from the land with the relation or personal
condition of those on board, according to the laws of their own country; that vessels
under such circumstances shall enjoy the common laws of hospitality, subjected to no
force, entitled to have their immediate wants and necessities relieved, and to pursue their
voyage without molestation.” In this case, that of the * Creole,”” Mr. Wheaton, in the
“ Revue Francaise et Etrangdre” (IX, 345), and M. Legaré (4 Op. At. Gen., 98), both
eminent publicists, gave opinions that a vessel carried by stress of weather or forced into
a foreign port is not subject to the law of such port ; and this was sustained by Mr. Bates,
the Umpire of the Commission, to whom the claim was referred ‘Rep. Com. of 1853;
244, 245); “The municipal law of England [so he said] cannot authorize a Magistrate to
violate the law of nations by invading with an armed force the vessel of a friendly nation
that has committed no offence, and forcibly dissolving the relations which, by the laws of
his country, the captain is bound to preserve and enforce on board. "These rights,
sanctioned by the law of nations, viz., the right to navigate the ocean and to seek
shelter in case of distress or other unavoidable circumstances, and to retain over the
ship, her cargo, and passengers, the law of her country, must be respected by all nations,
for no independent nation would submit to their violation.”

It is proper to state that Lord Ashburton, who conducted the controversy in

- its diplomatic stage on the British side, did not deny, as a general rule, the propositions
of Mr. Webster. He merely questioned the applicability of the rule to the case of the
¢ Creole.” Nor has the priuciple ever been doubted by either Her Majesty’s Government
or the Government of the United States; while, in cases of vessels driven by storm on
inhospitable coasts, both Governments have asserted it, sometimes by extreme measures
of redress, to secure indemnity for vessels suffering under such circumstances from port
exactions, or from injuries inflicted frem the shore.

1t would be hard to conceive of anything more in conflict with the humane policy of
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Great Britain In this respect, as well as with. the law of nations, than was the condnct
Of Captain Quigley towards the vessel in question on the morning of the 8th October.

In such coasts, at early dawn, after a stormy night, it is not unusual for boats, on
egmnds of relief, ‘to visit vessels which have been struggling with storm during the
night. ’But In no such errand of mercy was Captain Quigley engaged. The « Marion
Grimes,” having found shelter during the night’s storm, was about to depart on her
voyage, losing no time while her bait was fresh and her jce lasted, when she was boarded
by an armed crew, force.d to go 7 miles out of her way to the port, and was there under
pressure of Captain Quigley, against the opinion originally expressed of the Collector,
subjected to a fine of 400 dollars with costs, and detained there, as I shall notice
hereafter, until her voyage was substantially broken up. Iam confident Her Majesty’s
Government will concur with me in the opinion that, as a question of international law,
aside from Treaty and other rights, the arrest and detention under the circumstances of
Caplain Landry and of his vessel were in violation of the law of nations as well as the
law of humaplty, and that on this ground alone the fine and the costs should be refunded
and the parties suffering be indemnified for their losses thereby incurred. )

_ It is not irrelevant, on such an issue as the present, to inquire into the official
position of Captain Quigley, “of the Canadian cruizer ¢ Terror.’” He was, as the term
“.Cq.naQian cruizer ”” used by him enables us to conclude, not an officer in Her Majesty’s
distinctive service. He was not the Commander of a Revenue cutter, for the Head of the
Customs Service of Canada disavowed him. Yet he was arresting and boarding, in
defiance of law a vessel there seeking shelter, over influencing the Collector of the port
into the imposition of a fine, hauling down with his own hand the flag of the United
States, which was displayed over the vessel, and enforcing arbitrarily an additional
period of detention after the deposit had been made, simply because the captain of the
vessel refused to obey him by executing an order insulting to the flag which the vessel
bore. If armed cruizers are employed in seizing, harassing, and humiliating storm-bound
vessels of the United States on Canadian Coasts, breaking up their voyages and muleting
them with fines and costs, it is important, for reasons presently to be specified, that this
Government should be advised of the fact.

From Her Majesty’s Government redress is asked. And that redress, as I shall
bhave occasion to say hereafter, is, not merely the indemnification of the parties suffering
by Captain Quigley’s actions, but his withdrawal from the waters where the outrages I
represent to you have been committed.

I have already said that the claims thus presented could be abundantly sustained by
the law of nations, aside from Treaty and other rights. But T am not willing to rest the
case on the law of nations. Tt is essential that the issue between United States’ fishing-
vessels and the “cruizer ‘Terror’” should be examined in all its bearings, and settled
in regard not merely to the general law of nations, but to the particular rights of
the parties aggrieved.

1t is a fact that the fishing-vessel ¢ Marion Grimes” had as much right, under the
special relations of Great Britain and the United States, to enter the harbour of
Shelburne, as had the Canadian cruizer. The fact that the « Grimes” was liable to
penalties for the abuse of such right of entrance does not disprove its existence.
Captain Quigley is certainly liable to penalties for his misconduct on the occasion referred
to. Captain Landry was not guilty of misconduct in entering and seeking to leave that
harbour, and had abused no privilege. But whether liable or no for subsequent abuse of
the rights, I maintain that the right of free entrance into that port, to obtain shelter,
and whatever is incident thereto, belonged as much to the American fishing-vessel as to
the Canadian cruizér.

The basis of this right is thus declared by an eminent jurist and statesman,
Mr. R. R. Livingston, the first Secretary of Stale appointed by the Continental Congress,
in instructions issued on the 7th January, 1782, to Dr. Franklin, then at Paris, entrusted
by the United States with the negotiation of Articles of peace with great Britain. *The
arguments on which the people of America found their claim to fish on the banks of
Newfoundfand arise, first, from their having once formed a part of the British Empire,
in which state they always enjoyed, as fully as the people of Britain themselves, the right
of fishing on those banks. They have shared in all the wars for the extension of that
right, and Britain could with no more justice have excluded them from the enjoyment of
it (even supposing that one nation could possess it to the exclusion of another) while they
formed a part of that Empire, than they could exclude the people of London or Bristol.
If so, the only inquiry is, how have we lost this right. If we were tenants in common
with Great Britain while united with her, we still continue so, unless by our own act we
bave relinquished our title, Had we parted with mutual consent, we should doubtless

[84) Y
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have made partition of our common rights by Treaty. - But the oppressions of Great
Britain forced us to a separation (which must be admitted, or we have no right to be.
independent); and it cannot certainly be contended that those oppressions abridged our

rights, or gave new ones to Britain. Our rights; then, are not invalidated by this

separation, more particularly as we have kept up our claim from ‘the commencement of

the war, and assigned the attempt of Great Britain to exclude us from the fisheries, ag

one of the causes of our recurring to arms.”

As I had occasion to show in my note to the British Minister in the case of the
¢ Everett Steele,” of which a copy is hereto annexed, this * tenancy in common,” held
by citizens of the United States in the fisheries, they were to “ continue to enjoy >’ under
the Preliminary Articles of 1782 as well as under the Treaty of Peace of 1783 ; and this
right, as a right of entrance in those waters, was reserved to them, though with certain
limitations in its use, by the Treaty of 1818. 1 might here content myself with noticing
that the Treaty of 1818, herein reciting a principle of the law of nations as well as
ratifying a right previously possessed by fishermen of the United States, expressly
recognizes the right of these fishermen to enter the “bays or harbours” of Her Majesty's.
Canadian dominions, ¢ for the purpose of shelter and of repairing damages therein.”
The extent of other recognitions of rights in the same clause need not here be discussed.
At present it is sufficient tc say that the placing an armed cruizer at the mouth of a
harbour in which United States’ fishing-vessels are accustomed and are entitled to seek
shelter on their voyages, such cruizer being authorized to arrest and board our fishing-
vessels seeking such shelter, is an infraction not merely of the law of nations, but of a
solemn Treaty stipulation. That, so far as concerns the fisherman so affected, its
consequences are far-reaching and destructive, it is not necessary here to argue,
Fishing-vessels only carry provisions enough for each particular voyage; if they are
detained several days on their way to the fishing-banks the venture is broken up. The
arrest and detention of one or two operates updn all. They cannot, as a class, with
their limited capital and resources, afford to run risks so ruinous. Heuce, rather than
subject themselves to even the chances of suffering the wrongs inflicted by Captain:
Quigley “of the Canadian cruizer ‘Terror,’” on some of their associates, they might
prefer to abandon their just claim to the shelter consecrated to them alike by humanity,
ancient title, the law of nations, and by Treaty, and face the gravest peril and the
wildest seas in order to reach their fishing grounds. You will therefore represent to
Her Majesty’s Government that the placing Captain Quigley in the harbour of Shelburne
to inflict wrongs and humiliation on United States’ fishermen there seeking shelter is, in
connection with other methods of annoyance and injury, expelling United States’
fishermen from waters access to which, of great importance in the pursuit of their trade,.
ig pledged to them by Great Britain, not merely as an ancient right, but as part of a
gystem of international settlement.

It is impossible to consider such a state of things without grave anxiety. You can
scarcely represent this too strongly to Her Majesty’s Government.

It must be remembered, in considering this system, so imperilled, that the prelimi-
naries to the Article of 1782, afterwards adopted as the Treaty of 1783, were negotiated
at Paris by Dr. Franklin, representing the United States, and Mr. Richard Oswald,
represeniing Lord Shelburne, then Colonial Secretary, and afterwards, when the Treaty
was finally agieed on, Prime Minister. It must be remembered also that Lord
Shelburne, while maintaining the rights of the Colonies when assailed by Great Britain,
was nevertheless unwilling that their independence should be recognized prior to the
Treaty of Peace, as if it were a concession wrung from Great Britain by the exigencies
of war. His position was that this recognition should form part of a Treaty of Partition,
by which, as is stated by the Court in Sutfon v. Sutton, 1 Rus.and M. 675, already
noticed by me, the two great sections of the British Empire agreed to separate, in
their Articles of Separation recognizing to each other’s citizens or subjects certain
territorial rights. Thus the continuance of the rights of the United States in the
fisheries was recognized and guaranteed ; and it was also declared that the navigation of
the Mississippi, whose sources were in the imperfect condition of geographical knowledge
of that day, supposed to be in British territory, should be free and open to British
subjects and to citizens of the United States. Both Powers, also, agreed that there
should be no further prosecutions or confiscations based on the war; and in this way
were secured the titles to property held in one country by persons remaining loyal to
the other. This was afterwards put in definite shape by the following Article (Article X)
of Jay’s Treaty:—

“It is agreed that British subjects who now hold lands in the Territories of the
United States, and American citizens who now hold lands in the Dominion of His
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Majesty, shall continue to hold them according to the nature and tenure of their
Tespective estates and titles therein, and may grant, sell, or devise the same to whom
they please, in like manner ag if they were natives; and that neither they nor their
heirs or assigns shall, so far as may respect the said lands and the legal remedies
incident thereto, be regarded as aliens.” '

It was this Article which the Court, in Sutton v. Sutton, above referred to, held to
be one of the incidents of the “separation” of 1783, of perpetual obligation unless
rescinded by the parties, and hence not abrogated by the war of 1812.

It is not, however, on the continuousness of the reciprocities recognized by the
Treaty of 1783 that 1 desire now to dwell. What I am anxious you should now impress
upon the British Government is the fact that, as the fishery clause in this Trzaty, a
clause continued in the Treaty of 1818, was a part of a system of reciprocal recognitions
which are interdependent, the abrogation of this clause, not by consent, but by acts of
violence and of insult such as those of the Canadian cruizer * Terror,” would be fraught
with consequences which I am sure could not be contemplated by the Governments of
the United States and Great Britain without immediate action being takew to avert
them. To the extent of the system thus assailed I now direct attention.

When Lord Shelburne and Dr. Franklin negotiated the Treaty of Peace, the area
on which its recognitions were to operate was limited. They covered, on the'one hand,
the fisheries; but the Map of Canada in those days, as studied by Lord Shelburne, gives
but a very imperfect idea of the Territory near which the fisheries lay. Halifax was the
only port of entry on the coast ; the New England States were there, and the other nine
provinces, but no organized Governments to the west of them. It was on this area
only, as well as on Great Britain, that the recognitions and guarantees of the Treaty
were at first to operate. Yet, comparatively small as this field may now seem, it was to
the preservation over it of certain reciprocal rights that the attention of the negotiators
was mainly given. And the chief of these rights were—(1) the fisheries, a common
enjoyment in which by both parties took nothing from the property of either; and
(2) the preservation to the citizens or subjects of each country of title to property in
the other.

Since Lord Shelburne’s Premiership this system of reciprocity and mutueal con-
venience has progressed under the Treaties of 1842 and 1846, so as to give to
Her Majesty’s subjects, as well as to citizens of the United States, the free use of
the River Detroit, on both sides of the Island Bois Blane, and between that island
and the American and Canadian shores, and all the several channels and passages
between the various islands lying near the junction of the River St. Clair with the lake
of that name. By the Treaty of 1846, the principle of common border privileges
was extended to the Pacific Ocean, The still existing commercial Articles of the Treaty
of 1871, further amplified those mutual benefits, by embracing the use of the inland
water-ways of either country, and defining enlarged privileges of bonded transit by land
and water through the United States for the benefit of the iqhabitants of .the Dom@n}on.
And not only by Treaties has the development of Her Majesty’s American dominion,
especially to the westward, been aided by the United States, but the vigorous contem-
poraneous growth under the enterprise and energy of citizens of the North-western
States and territories of the United States has been productive of almost equal
advantages to the adjacent possessions of the British _Qrown; .a'm_i the .favouring
legislation by Congress has created benefits in the way of railway facilities, which, under
the sanction of State Laws have been, and are freely and beneficially enjoyed by the
inhabitants of the Dominion and their Goverument.

Under this system of energetic and co-operative development the Coast of the
Pacitic has been reached by the trans-continental lines of railway within the territorial
limits of the respective countries, and as I have stated, the prt.ed States_ bgmg the
pioneers in this remarkable progress, have been happily able to anticipate and incidentally
to promote the subsequent success of their neighbours in British America. ‘

It will be scarcely necessary for you to say to Lord Iddesleigh that the United
States in thus aiding in the promotion of the prosperity, and in establishing the security
of Her Majesty’s Canadian dominions, claims no particular credit. It was prompted, in
thus opening its Territory to Canadian use, and incidentally for Canadian growth, in
Jarge measure by the consciousness that such guod oﬂices_; are part of a system of mutual
convenience and advantage, growing up, under the Treaties of Peace, and assisted by the
natural forees of friendly contiguity. Therefore, 1t 1s that we witness T\:lth surprise an_d
paintul apprehension the United States’ fishermen hampered in their enjoyment of their

ted rights in the fisheries. o . . .
undo’ti‘lljlg hos%italities of Canadian coasts and harbours, which are ours by am¥ent right,
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and which these Treaties confirm, cost Canade nothing and are productive of advantage
to her people. Yet, in defiance of the most solemn obligations, in utter disregard of the
facilities and assistances granted by the United States, and in a way especially irritating,
a deliberate plan of annoyances and aggressions has been instituted and plainly exhibited
during the last fishing season, a plan calculated to drive these fishermen from shores
wl(xlere, without injury to others, they prosecute their own legitimate and useful
industry.

I{y is impossible not to see that if the unfriendly and unjust system, of which the
cases now presented are part, is sustained by Her Majesty’s Government, serious results
will almost necessarily ensue, great as is the desire of this Government to maintain the
relations of good neighhourhood. Unless Her Majesty’s Government shall effectually
check these aggressions, a general conviction on the part of the people of the United
States may naturally be apprehended that, as Treaty stipulations in behalf of our
fishermen, based on their ancient rights, cease to be respected, the maintenance
of the comprehensive system of mutual commercial accommodation between Canada
and the United States could not reasonably be expected.

In contemplation of so unhappy and undesirable a eondition of affairs I express the
earnest hope that Her Majesty’s Government will take immediate measures to avert its
possibility.

- With no other purpose than the preservation of peace and good-will, and the
promotion of international amity, I ask you to represent to the statesmen charged
with the administration of Her Majesty’s Government the necessity of putting an end to
the action of Canadian officials in excluding American fishermen from the enjoyment of
their Treaty rights in the harbours and waters of the maritime provinces of British North
America.

The action of Captain Quigley in hauling down the flag of the United States from
the “ Marion Grimes * has naturally aroused much resentment in this country, and has
been made the subject of somewhat excited popular comment; and it is wholly
impossible to account for so extraordinary and unwarranted an exhibition of hostility and
. disrespect by that official. I must suppose that only his want of knowledge of what is
due to international comity and propriety, and overheated zeal as an officer of police
couid have permitted such action; but I am confident that, upon the facts being
made known by you to Her Majesty’s Government, it will at once be disavowed, a fitting
rebuke be administered, and the possibility of a repetition of Captain Quigley’s offence
be prevented.

It seems hardly necessary to say that it is not until after condemnation by a Prize
Court that the national flag of a vessel seized as a prize of war is hauled down by her
captor. Under the 14th section of the 20th chapter of the Navy Regulations of the
United States, the Rule in such cases is laid down as follows :—

“ A neutral vessel, seized, is to wear the flag of her own country until she is
adjudged to be a lawful prize by a competent Court.”

But, a fortiori, is this principle to apply in cases of Customs seizures, where fines
only are imposed and where no belligerency whatever exists. In the port of New York,
and other of the countless harbours of the United States, are merchant-vessels to-day
flying the British flag which from time to time are liable to penalties for violation of
Customs Laws and Regulations, Bvt I have yet to learn that any official assuming,
directly or indirectly, to represent the Government of the United States, would, under
such circumstances, order down, or forcibly haul down, the British flag from a vessel
charged with such irregularity ; and I now assert that if such act were committed, this
Government, after being informed of it, would not wait for a complaint from Great
Britain, but would at once promptly reprimand the parties concerned in such misconduct
and would cause proper expression of regret to be made.

A scrupulous regard for international respect and courtesy should mark the
intercourse of the officials of these two great and friendly nations, and anything
savouring of the contrary should be unhesitatingly and emphatically rebuked. I cannot
doubt that these views will find ready acquiescence from those charged with the
administration of the Government of Great Britain,
~ You are at liberty to make Lord Iddesleigh acquainted with the contents of this
letter, and, if desired, leave with him a copy.

Iam, &c.
(Signed) T. F. BAYARD.
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. - Inclosure 2 in No, 145, - -
Mr. Bayard to Sir L. West, August 18, 1886,
[See Inclosure in No. 101.] |

Inclosure 3 in No. 145.
Mr. Bayard to Sir L. West.

Sir, , Department of State, Washington, October 19, 1886.

THE « Everett Steele,” a fishing-vessel of Gloucester, Massachusetts, in the United
States, of which Charles E. Forbes, an American citizen, was master, was about to enter,
on the 10th September, 1886, the harbour of Shelburne, Nova Scotia, to procure water
and for shelter during repairs, She was hailed, when entering the harbour, by the
Canadian cutter “Terror,” by whose captain, Quigley, her papers were taken and
retained. Captain Forbes, on arriving off the town, anchored and went with Captain
Quigley to_the Custom-house, who asked him whether he reported whenever he had
come in. Captain Forbes answered that he had reported always with the exception of a
visit on the 25th March, when he was driven into the lower harbour for shelter by a
storm, and where be remained only eight hours. The Collector did not consider that
this made the vessel liable, but Captain Quigley refused to discharge her; said he
would keep her until he heard from Ottawa, put her in charge of policemen, and detained
ber until the next day, when at noon she was discharged by the Collector. But a calm
baving come on, she could not get to sea, and by the delay her bait was spoiled and the
expected profits of her trip lost.

It is scarcely necessary for me to remind you, in presenting this case to the con-
sideration of your Government, that when the north-eastern coast of America was wrested
from France, in a large measurc by the valour and enterprise of New England fishermen,
they enjoyed, in common with other British subjects, the control of the fisheries with
which that coast was enriched, and that by the Treaty of Peace of 1783, which, as was
gaid by an eminent English Judge when treating an analogous question, was a Treaty of
« Separation,” this right was expressly affirmed. .

It is true that by the Treaty of 1818 the United States renounced a portion of its
rights in these fisheries, retaining, however, the old prerogatives of visiting the bays and -
harbours of the British north-eastern possessions for the purpose of obtaining wood,
water, and shelter, and for objects incidental to those other rights of territoriality so
retained and confirmed. What is the nature of these incidental prerogatives, it is not,
in considering this case, neccssary to discuss, It is enough to say that Captain Forbes
entered the harbour of Shelburne to obtain shelter and water, and that he had as much
right to be there under the Treaty of 1818, confirming in this respect the ancient
privileges of American fishermen on those coasts, as he would have had on the high seas,
carrying on, under shelter of the flag of the United States, legitimate commerce. The
Government which vou so honourably represent has, with its usual candour and
magnanity, conceded that when a merchant-vessel of the United States is stopped in
time of peace by a British cruizer on the groundless suspicion of being a slave-trader,
damages are to be paid to this Government, not merely to redress the injury suffered,
but as an apology for the insult offered to the flag of the United States. But the case
now presented to you is a much stronger one than that of a seizure on the high seas of a
ship unjustly suspected of being a slaver. When a vessel is seized on the high seas on
such a suspicior, its seizure is not on waters where its rights, based on prior and
continuous ownership, are gvaranteed by the Sovereign making the seizure. 1f in such
case the property of the owners is injured, it is, however wrongful the act, a case of rare
occurrence, on seas comparatively unfrequented, with consequences not very far-
reaching ; and if a blow is struck at a system of which such vessel is unjustly supposed to
he o part, such system is one which the civilized world execrates. But seizures of the
character of that which I now present to you have no such features. They are made in
waters not only conquered and owned by American fishermen, but for the very purpose
for which they were being used by Captain Forbes, guaranteed to them by two successive
Treaties between the United States and Great Britain,

These fishermen also, I may be permitted to remind you, were engaged in no
nefarious trade. They pursue one of the most useful and meritorious of 1_nflustr1es.
They gather from the seas, without detriment to others, a food, which is nutritious and
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cheap, for the use of an immense population. They belong to a stock of men which
contributed before the revolution most essentially to British victories on the north-
eastern Atlantic, and it may not be out of place to say they have shown since that
revolution, when serving in the navy of the United States, that they have lost none of
their ancient valour, hardihood, and devotion to their flag.

The indemnity which the United States has claimed, and which Great Britain has
conceded, for the visitation and search of isolated merchantmen seized on remote
African seas on unfounded suspicion of being slavers, it cannot do otherwise now than
claim, with a gravity which the importance of the issue demands, for its fishermen seized
on waters in which they have as much right to traverse for shelter as have the vessels by
which they are molested. This shelter, it is important to observe, they will as a class be
debarred from if annoyances such I now submit to you are permitted to be inflicted on
them by minor officials of the British Provinces.

Fishermen, as you are aware, have been considered, from the usefulness of their
occupation, from their simplicity, from the perils to which they are exposed, and from the
small quantity of provisions and protective implements they are able to carry with them,
the wards of civilized nations; and it is one of the peculiar glories of Great Britain
that she has taken the position—a position now generally accepted—that even in time of
war they are not to be the subjects of capture by hostile cruizers. Yet, in defiance of
this immunity thus generously awarded by humanity and the laws of nations, the very
shelter which they own in these seas, and which is ratified to them by two successive
Treaties, is to be denied to them, not, I am confident, by the act of the wise, humane,
and magnanimous Government you represent, but by deputies of deputies permitted to
pursue, not uninfluenced by local rivalry these methods of annoyance in fishing waters
which our fishermen have as much right to visit on lawful errands as those officials have
themselves. For let it be remembered that by annoyances and expulsions such as these,
the door of shelter is shut to American fishermen as a class.

If a single refusal of that shelter, such as the present is sustained, it is a refusal of
shelter to all fishermen pursuing their task in those inhospitable coasts. TFishermen have
not funds enough nor outfit enough, nor, I may add recklessness enough, to put into
harbours where, perfect as is their title, they meet with such treatment as that suffered
by Captain Forbes.

To sanction such treatment, therefore, is to sanction the refusal to the United
States’ fishermen as a body of that shelter to which they are entitled by ancient right,
by the law of nations, and by solemn Treaty. Nor is this all. That Treaty is a part of
a system of mutual concessions. As was stated by a most eminent English Judge in the
case of Sutton ». Sutton (1 Russ and M., 675), which | have already noticed, it was the
principle of the Treaty of Peace, and of the Treaties which followed between Great
Britain and the United States, that the “subjects of the two parts of the divided Empire
should, notwithstanding the separation, b ‘protected in the mutual enjoyment” of the
rights those Treaties affirmed. If, ns I cannot permit myself to believe, Great Britain
should refuse to citizens of the Uaited States the enjoyment of the plainest and most
undeniable of these rights, the consequences would be so serions that they cannot
be contemplated by this Government but with the gravest concern.

I bhave, &c.
(Signed) T. F. BAYARD.

No. 146.
The Earl of Iddesleigh to Mr. Phelps.

Sir, Foreign Office, November 30, 1886,

I HAVE given my careful consideration tc the contents of the note of the 11th
September last, which you were good cnough to address to me in reply to mine of the
1st of the same month on the subject of the North American fisheries.

The question, as you are aware, has for some time past engaged the serious
attention of Her Majesty’s Government, and the notes which have been addressed to
you in relation to it, both by my predecessor and by myself, have amply evinced the
earnest desire of Her Majesty’'s Government to arrive at some equitable settlement of
the controversy. It is, therefore, with feelings of disappointment that they do not find
in your note under reply any indication of a wish on the part of your Government to
enter upon negotiations based on the principle of mutual concessions, but rather a
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suggestion that some ad interim construction of the terms of the existing Treaty should,
if possible, be reached, which might for the present remove the chance of disputes; in
fact, that Her Majesty’s Government, in order to allay the differences which have
arisen, should temporarily abandon the exercise of the Treaty rights which they claim,
and which they conceive to be indisputable. For Her Majesty’s Government are unable
to perceive any ambiguity in the terms of Article I of the Convention of 1818; nor
have they as yet been informed in what respects the construction placed upon that
instrument by the Government of the United States differs from their own.

They would, therefore, be glad to learn, in the first place, whether the Government
of the United States contest that, b Article I of the Convention, United States’
fishermen are prohibited from entering British North American bays or harbours on
those parts of the coast referred to in the second part of the Article in question
for any purposes save those of shelter, repairing damages, purchasing wood, and obtaining
water.

Before proceeding to make some observations upon the other points dealt with
in your note, I have the honour to state that I do not propose in the present communi-
cation to refer to the cases of the schooners “Thomas F. Bayard” and «Mascotte,” to
which you allude.

The privileges manifestly secured to United States’ fishermen by the Convention
of 1818 in Newfoundland, Labrador, and the Magdalen Islands are not contested by
Her Majesty’s Government, who, whilst determined to uphold the rights of Her
Majesty’s North American subjects as defined in the Convention, are no less anxious
and resolved to wmaintain in their full integrity the facilities for prosecuting the
fishing industry on certain limited portions of the coast which are expressly granted
to citizens of the United States. The communications on the subject of these two
schooners which I have requested Her Majesty’s Minister at Washington to address to
Mr, Bayard cannot, I think, have failed to afford to your Government satisfactory
assurances in this respect.

Reverting now to your note under reply, I beg to offer the following observations on
its contents :—

In the first place, you take exceplion to my predecessor having declined to discuss
the case of the ¢ David J. Adams,” on the ground that it was still sub judice, and you
state that your Government are unable to accede to the proposition contained in my
note of the 1st September last, to the effect that ‘it is clearly righi, according to
practice and precedent, that such diplomatic action should be suspended pending the
completion of the judicial inquiry.”

In regard to this point, it is to be remembered that there are three questions
calling for investigation in the case of the “David J. Adams” :—

1. What were the acts committed which led to the seizure of the vessel ?

2. Was her seizure for such acts warranted by any existing laws ?

3. If so, are those laws in derogation of the Treaty rights of the United
States ?

1t is evident that the first two questions must be the subject of inquiry before the
third can be profitably discussed, and that those two questions can only be satisfactorily
disposed of by a judicial inquiry. Far from claiming that the United States’
Government would be bound by the construction which the British Tribunals might
place on the Treaty, I stated in my note of the 1st September that if that decision
should be adverse to the views of your Government, it would not preclude further
discussion between the two Governments and the adjustment of the question by
diplomatic action. _ )

1 may further remark that the very proposition advanced in my note of the 1st
September last, and to which exception is taken in your reply, has, on a previous
occasion, been distinctly asserted by the Government of the United States under precisely
similar circumstanees, that is to say, in 1870, in relation to the seizure gf American
fishing-vessels in Canadian waters, for alleged violation of the Convention of 1818,

In a despatch of the 29th October, 1870, to Mr. W. A. Dart, United States’
Consul-General at Montreal (which is printed at p. 431 of the volume for that year of the
Foreign Relations of the United States, and which formed part of the correspondence
referred to by Mr. Bayard in his note to Sir L. West of the 20th May last), Mr. Fish
expressed himself as follows :— o

« It is the duty of the owners of the vessels to defend their interests before the
Courts at their own expense, and without special assistance from“the Government at
this stage of affairs. 1t is for those Tribunals to construe the Statutes under which
they act. If the construction they adopt shall appear to be in contravention of our
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" Treaties with Great Britain, or to be (which cannot be anticipated) plainly erroneous
in a case admitting of no reasonable doubt, it will then become the duty of the
Government—a duty which it will not be slow to discharge—to avail itself of all neces-
sary means for obtaining redress.”

Her Majesty’s Government, therefore, still adhere to their view, that any diplomatic
discussion as to the legality of the seizure of the “David J. Adams” would be prema-
ture until the case has been judicially decided.

It is further stated in .your note that ¢ the absence of any Statute authorizing
proceedings or providing a penalty against American fishing- vessels for purchasing bait
or supplies in a Canadian port to be used in lawful fishing” affords ¢ the most
satisfactory evidence that up to the time of the present controversy no such construc-
tion has been given to the Treaty by the British or by the Colonial Parliament as is
now sought to be maintained.”

Her Majesty’s Government are quite unable to accede to this view, and I must
express my regret that no reply has yet been received from your Government to the
arguments on this and all the other points in controversy which are contained in the
able and elaborate Report (as you courteously describe it) of the Canadian Minister of
Marine and Fisheries, of which my predecessor communicated to you a copy.

In that Report reference is made to the argument of Mr. Bayard, drawn from the
fact that the proposal of the British negotiators of the Convention of 1818, to the effect
that American fishing-vessels should carry no merchandize, was rejected by the American
negotiators; and it is shown that the above proposal had no application to American
vessels resorting to the Canadian coasts, but only to those exercising the right of inshore
fishing and of landing for the drying and curing of fish on parts of the coasts of
Newfoundland and Labrador. The Report, on the other hand, shows that the United
States’ negotiators proposed that the right of « procuring bait” should be added to the
enumeration of the four objects for which the United States’ fishing-vessels might
be allowed to «nter Canadian waters; and that such proposal was rejected by the
British negotiators, thus showing that there could be no doubt in the minds of either
party at the time that the ¢ procuring of bait” was prohibited by the terms of the
Article.

The Report, moreover, recalls the important fact that the United States’ Govern-
ment admitted, in the case submitted by them before the Halifax Commission in 1877,
that neither the Convention of 1818 nor the Treaty of Washington conferred any right
or privilege of trading on American fishermen; that the ‘“various incidental and reciprocal
advantages of the Treaty, such as the privileges of traffic, purchasing bait, and other
supplies, are not the subject of compensation, because the Treaty of Washington
confers no such rights on the inhabitants of the United States, who now enjoy them
merely by sufferance, and who can at any time be deprived of them.”

'I'his view was confirmed by the ruling of the Commissioners.

Whilst I have felt myself bound to place the preceding observations before you,
in reply to the arguments contained in your note, I beg leave to say that Her Majesty’s
Government would willingly have left such points of technical detail and construction
for the consideration of a Commission properly constitutéd to examine them, as well as to
suggest a means for either modifying their application, or substituting for them some
new arrangement of a mutually satisfactory nature.

1 gather, however, from your note that, in the opinion of your Government,
although a revision of Treaty stipulations on the basis of mutual concessions was
desired by the United States before the present disputes arose, yet the present
time is inopportune for various reasons, among which you mention the irritation
created in the United States by the belief that the action of the Canadian Government
has had for its object to force a new Treaty on your Government.

Her Majesty’s Governinent learn with much regret that such an impression should
prevail, for every effort has been made by the Canadian Government to promote a friendly
negotiation, and to obviate the differences which have now arisen. Indeed, it is hardly
necessary to remind you that, for six months following the denunciation by your Govern-
ment of the Fishery Articles of the Treaty of Washington, the North American
fisheries were thrown open to citizens of the United States without any equivalent, in
the cxpectation that the American Government would show their willingness to treat
the question in a similar spirit of amity and good-will,

Her Majesty’s Government cannot but express a hope that the whole correspondence
may be laid immediately before Congress, as they believe that its perusal would influence
public opinion in the United States in favour of negotiating, before the commencement
of the next fishing secason, an arrangement based on mutual concessions, and which
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would therefore (to use the language of your note) “comsist with the dignity, the
interests, and the friendly relations of the two countries.”

Her Majesty’s Government canuot conceive that negotiations commenced with such
an object and in such a spirit could fail to be successful; and they trust, therefore,
that your Government will endeavour to obtain from Congress, which is about to
asgsemble, the necessary powers to enablc them to make to Her Majesty’s Government
some definite proposals for the negotiation of a mutually advantageous arrangement.

I have, &c.
(Signed) IDDESLEIGH.

No. 147.

Mr. Bramston to Sir J. Pauncefote.—(Réceived December 2.)

Sir, Downing Street, December 1, 1886.
WITH reference to the letter from this Department of the 25th ultimo, I am

directed by Mr. Secretary Stanhope to transmit to you, for the information of the Ear
of Iddesleigh, a copy of an order of Her Majesty in Council assenting to the Reserved
Bill of the Legislature of Canada, entitled “ An Act further to amend the Act respecting
Tishing by Foreign Vessels.”
Iam, &e.
(Signed) JOHN BRAMSTON.

Inclosure in No. 147.
At the Court at Windsor, the 26th day of Novewber, 1886.

Present :
THE QUEEN’S MOST EXCELLENT MAJESTY.

LorDp PRESIDENT.

EArL or RossLyn.
Viscount CRross.

Lorp STANLEY OF PRESTON.

WHEREAS by an Act passed in the 30th year of Her Majesty’s reign, entitled
« An Act for the Union of Canada, Nova Scotia, and New Brunswick and the Govern-
ment thereof, and for purposes connected therewith,” it is amougst other things enacted
that a Bill reserved for the signification of the Queen’s pleasure shall not have any force
unless and until within two years from the date on which it was prescnted to the
Governor-General for the Queen’s assent, the Governor-General signifies by Speech or
Message to each of the Houses of the Parliament, or by Proclamation, that it has
received the assent of the Queen in Council.

And whereas on the 2nd day of June, 1886, the Governor-General of Cat}ada,
reserved a certain Bill passed by the Scnate and House of Commons of Canada, entitled
“ An Act further to amend the Act respecting Fishing by Foreign Vessels,” for the
signification of Her Majesty’s pleasure thereon. And whereas the szuq Bill so reserved
as foresaid has been laid before Her Majesty in Councll, and it is expedient that the said
Bill should be assented to by Her Majesty : ‘ . _

Now, therefore, Her Majesty, in pursnance of the said Act and in exercise of the
Powers thereby reserved to Her Majesty as aforesaid, doth by this present Order, by and
with the advice of Her Majesty’s privy Council, declare her assent to the said Bill.

And the Right Honourab}lle Edward Sganhope, (lme of Herd.l\lai)esty's Principal

ies of State, is to give the necessary directions herem accordingly.
Secretaries of State, 1s £0 & Y (Signed) C. L. PEEL.

[84] S Z
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No, 148.
Mr. Bramston to Sir J, Pauncefote.—(Received December 2.)

Sir, Downing Street, December 1, 1886,
WITH reference to previous eorrespondence respecting the seizure of the “David J,

Adams,” and to the general question of the North American fisheries, | am directed by

Mr. Secretary Stanhope to transmit to you, to be laid before the Earl of Iddesleigh, a

copy of a despatch from the Governor-General of Canada, forwarding a Report on the

subject by the Dominion Minister of Justice. '

T am, &ec.
{Signed) JOHN BRAMSTON.

Inclosure 1 in No. 148.

The Marquis of Lansdowne to Mr. Stanhope.

Government House, Ottawa, November 9, 1886.
WITH reference to Earl Granville’s despaten of the 24th June last respecting the
Fisheries question, and inelosing copics of two letters from the Foreign Office, and one
from the United States’ Miuister in London addressed to the Secretary of State for
Foreign Affairs, "I have the honour to fransmit herewith a copy of an approved Minute
of the Privy Council of (‘anada, concurring in a Report of the Minister of Justice dealing
with the points raised by Mv. Phelps in his note of the 2nd June last, on the subject of
the seizure of the United States’ fishing-vessel ““David J. Adams,” near Digby, Nova

Scotia.
I have, &c. .
(Signed) LAXSDOWNE.-

Nir,

T —p

Inclosure 2 in No. 148.

Report of a Committee of the Honourable the Privy Council for Canada, approved by His
Excellency the Administrator of the Government in Council o the 2nd November, 1886.

THE Committee of the Privy Council have had under consideration a despatch
dated 24th June, 1886, from the Right Honourable the Sccretary of State for the Colonies,
respecting the Yisheries question, and inclosing copies of letters on the subject from the
Foreign Oftice to the Colonial Office, and of one from Mr. Phelps to the Secretary of State
for Foreign Affairs,

The Minister of Justice, to whom the despatch and inclosures were referred, submits a
leport thereon herewith.

'The Committee concur in the said Report, and advise that your Excellency be moved
to transmit a copy thereof, if approved, to the Right Honourable the Secretary of State for
the Colonies.

All which is submitted for your Excellency’s approval.

(Signed) JOIIN J. McGEE, Cierk,
Privy Council, Canada.

Inclosure 8 in No. 148,
Report.
Mo his Excellency the Administrator of the Government in Council.

Department of Justice, Ottawa, July 22, 1886,
WITH reference to the despatch of the 24th June last from the Secretary of State
for the Colonies to your Excellency respecting the Fisherics question, and inclosing
copies of letters on the subject from the Foreign Office to the Colonial Office, and. of one
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from Mr. Phelps to the Secretary of State for Foreign Affairs, the Undersigned has the
honour to report as follows :—

The letter of Mr, Phelps seems designed to present to Earl Rosebery the case of the
“ David J. Adams,” the fishing-vessel seized a short time ago near Digby, in the Province of
Nova Scotia.

Mr. Phelps intimates that he has received from his Government a copy of the Report
of the Consul-General of the United States at Halifax, giving full details and depositions
relating to the seizure, and that that Report and the evidence annexed to it appear fully to
sustain the pnints which he had submitted to Eerl Rosebery at an interview which he had

ad a short time before the date of his letter.

The Report of the Consul-General, and the depositions referred to, seem not to hav
been presented to Earl Rosebery, and their contents can only be inferred from the statements
made in Mr. Phelps’ letter.

These statements appear to be based on the assertions made by the persons
interested in theé vessel by way of defence ugainst the complaint under which she was
seized, but cannot be regarded as presenting a full or accurate representation of the
case. The Undersigned submits the facts in regard to this vessel as they are alleged by
(tlhose on whose testimony the Government of Canada can rely to sustain the seizure and

etention.

The Offence (as to the Treaty and Fishery Laws).

The *“ David J. Adams” was a United States’ fishing-vessel. Whether, as alleged in
her behalf, her occupation was deep-sea tishing or not, and whether, as suggested, she had
not been engaged, nor was intended to be engaged, in fishing in any limit prescribed by the
Treaty of 1818 or not, are questions which do not, in the opinion of the Undersigned, affect
the validity of the seizure and of the proceedings subsequent thereto, for reasons which will
be hereafter stated; but in so far as they may be deemed material to the defence they are
questions of fact, which remain to be proved in the Vice-Admiralty Court at Halifax,
in which the proceedings for the vessel’s condemnation are pending, and in respect of which
proof is now being taken; and inasmuch as the trial has not been concluded (much less a
decision reached), it is perhaps premature for Mr. Phelps to claim the restoration of the
vessel, and to assert a right to damages for her detention, on the assumption of the supposed
facts before referred to.

It is alleged in the evidence on behalf of the prosecution that the “David J. Adams,”
being a United States’ fishing-vesscl, on the morning of the 5th May, 1886, was in what is
called the “ Annpapolis Basin,” which is a harbour on the north-west coast of Nova Scotia.
She was several miles within the Basin, and the excuse suggzested (that the captain and crew
may have been there through a misapprehension as to the locality) by the words of
Mr. Phelps’ letter, “ Digby is a small fishing settlement, and its harbour not defined,” is
unworthy of much consideration.

Digby is not a fishing settlement, although some of the people on the neighbouring
shores engage in fishing. It is a town with a population of about 2,000 persons. Its
harbour is formed by the Annapolis Basin, which is a large inlet of the Bay of Fundy,
and the entrance to it consists of a narrow strait marked by conspicuous headlands,
which are a little more than a mile apart. The entrance is called “Digby Gut,” and
for all purposes connected with this inquiry the harbour is one of the best defined in
America.

The “David J. Adams™ was, on the morning of the 5th day of May, 1886, as has already
been stated, several miles within the Gut. She was not there for the purpose of * she\tgr,”
or “ repairs,” nor to “ purchase wood,” nor to “ obtain water.” She remained there during
the 5th and 6th May, {886 ; she was lying at anchor about half-a-mile from the shore, at a
locality called ¢ Clement’s West.” . o

On the morning of the 6th May, 1886, the captain made application to the
owners of a fishing-weir near where he was lying for bait, and purchased four and a-half
barrels of that article. He also puarchased and took on board about 2 tons of ice.
While waiting at anchor for these purposes the name of the vessel’s  hailing place” was
kept covered by canvas, and this concealment continued while she afterwards sailed down
past Digby. . )

One of the crew represented to the persons attending the weir that the vessel belonged
to the neighbouring province of New Brunswick. The captain told the owner of the weir,
when the Treaty was spoken of by the latter, that the vessel was under British register.
The captain said he would wait until the next moraing to get more bait from the catch in
the weir which was expected that day. At daybreak, however, on the morning of the
7th May, 1886, the Government steamer “ Landsowne ** arrived off Digby, and %m “ David

[84] 2
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J. Adams™ got under way, without waiting to take in the additional supply of bait,
and sailed down the Basin towards the Gut.

Before she had passed Digby she was boarded by the first officer of the “ Lansdowne,”
and to him the captain made the following statement: that he had come to that
place to see his people, as he had formerly belonged there, that he had no fresh bait on
board, and that he was from the “ Banks ” and bound for Eastport, Maine.

The officer of the ¢ Lansdowne ” told him he had no business there, and asked him
if he knew the law, His reply was ** Yes.”

A few lours afterwards, and while the “David J. Adams” was still inside the Gut,
the officer of the “Lansdowne,” ascertaining that the statements of the captain were
untrue, and that bait had been purchased by him within the harbour on the previous day,
returned to the *“ David J. Adams,” charged the captain with the offence, and received for
his reply the assertion that the charge was false, and that the person who gave the infor-
mation was a ¢ liar.”

The officer looked into the hold of the vessel and found the herring which had been
purchased the day before, and which, of course, was perfectly fresh, but the captain
declared that this * bait ” was ten days old.

The officer of the * Lansdowne ” returned to his ship, reported the facts, and went
again to the “ Adams,” accompanied by another officer, who also looked at the bait. Both
returned to the “ Lansdowne,” and then conveyed to the ¢ Adams” the direction that she
should come to Digby and anchor near the ‘“ Lansdowne.” This was, in fact, the seizure.

These are the circumstances by which the seizure was, in the opinion of Mr. Phelps,
“ much aggravated,” and which make it seem very apparent to him that the seizure * was
pot made for the purpose of enforcing any right or redressing any wrong.”

The fact that the seizure was preceded by visitations and searches was due to the
statements of the master, and the reluctance of the officers of the “Lansdowne ” to enforce
the Jaw until they had ascertained to a demonstration that the offence had been committed,
and that the captain’s statements were untrue.

The Offence (as to Customs Laws).

The «“David J. Adams,” as already stated, was in harbour upwards of forty-eight
hours, and when seized was proceeding to sea without having been reported at any
custom-house. Her business was mnot such as to make it her interest to attract the
attention of the Canadian authorities, and it is not difficult, therefore, to conjecture the
reason why she was not so reported, or to see that the reason put ferward, that Digby is
but “‘ a small fishing settlement, and its harbour not defined,” is a disingenuous one. In
going to the weir to purchase bait the vessel passed the custom-house at Digby almost
within bailing distance. When at the weir she was within 1 or 2 miles of another
custom-house (at Clementsport), and within about 15 miles of another (at Annapolis).
The master has not asserted that he did not know the law on this subject, as it is
established that he knew the law in relation to the restriction on foreign fishing-vessels.

The provisions of the Customs Act of Canada on this subject are unot essentially
agifferent from those of his own country. The captain and crew weve ashore, during the
5th and 6th May, 1886, The following provisions of the Customs Act of Canada apply :—

* The master of every vesse! coming from any port or place out of Canada, or coast-
wise, and entering uny port in Canada, whether laden or in ballast, shall go without delay,
when such vessel is anchored or moored, to the custom-house for the port or place of
entry where he arrives, and there make a report in writing to the Collector or other proper
officer of the arrival and voyage of such vessel, stating her name, country, and toanage,
the port of registry, the name of the master, the country of the owners, the number and
names of the passengers, it any, the number of the crew, and whether the vessel is laden
or in ballast, and, if laden, the marks and numbers of every package and parcel of goods
on board, and where the same was laden, and the particulars of any goods stowed loose,
and where and to whom consigned, and where any and what goods, if any, bave been
Iaden or uniaden, or bulk has been broken, during the vovage, what part of the cargo, and
the number and names of the passengers which are intended to be landed at that port, and
what and whom at any other port in Canada, and what part of the cargo, if any, is intended
to be exported in the same vessel, and what surplus stores remuin on board as far as any
of sucn particulars are or can be known to him.”—46 Vict., cap. 12, sec. 25.

“The master shall at the time of making his Report, if required by the officer of
Customs, produce to him the bills of lading of the cargo, or true copies thereof, and shall
make and subscribe an affidavit referring to his Report, and declaring that all the statements
made in the Report are true, and shall further answer all such questions concerning the
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vessel and cargo, and the crew, and the voyage, as are demanded of him by such officer,
and shall, if required, make the substance of any such answer part of his Report.”’—
46 Vict., cap. 12, sec. 28, :

- “If any goods are unladen from any vessel before such Report is made, or if the
master fails to make such Report, or makes an untrue Report, or does not truly answer the
questions demanded of him, as provided in thc next preceding section, he shall incur a

penalty of 400 dollars, and the vessel may be detained until such penaltyis paid.”—
46 Vict., cap. 12, sec. 28.

Proceedings following the Seizure.

These have been made the subject of complaint by Mr. Phelps, although the
explanations which were given in the previous Memorandum of the Undersigned (in
reference to the letters of Mr. Bayard to Her Majesty’s Minister at Washington), and in
the Report o» the same subject of the Minister of Marine and Fisheries laid before his
Excellency the Governor-General on the 14th June ultimo, coupled with a disavowal by
the Canadian Government of any intention that the proceedings in such cases should be
unnecessarily barsh or pursued in a punitive spirit, might have been expected to be
sufficient. After the seizure was made the Commander of the “ Lansdowne” took the
“David J. Adams ** across the Bay of Fundy to St. John, a distance of about 40 miles.
He appears to have had the impression that, as his duties would not permit him to remain
at Digby, the vessel would not be secure from rescue, which has in several cases occurred
after the seizure of fishing-vessels. He believed she would be more secure in the harbour
of St. John, and that the legal proceedings, which in due course would follow, could be
taken there. He was immediately directed, however, to return with the vessel to Digby,
as it seemed more in order, and more in compliance with the Statutes relaling to the
subject, that she should be detained in the place of seizure, and that the legal proceedings
should be taken in the Vice-Admirolty Court of the Province where the offence was
committed. It does not seem to be claimed by the United States’ authorities that any
damage to the vessel, or that any injury or inconvenience to any one concerned, was
occasioned by this removal to St. John, and by her return to Dizby, cccupying as they
did but a few hours, and vet this circumstance seems to be relied on as « aggravating the
seizure,” and as depriving it of the character of a seizure made * to enforce a right or to
redress a wrong.”’

Another ground for complaint is that in Digby, “the paper alleged to be the legal
precept for the capture and detention of the vessel was nailed to her mast in such a
manner as to prevent its contents being read,” and that *“ the request of the captain and
of the United States’ Consul-General to be allowed to detach the writ from the mast, for
the purpose of learning its contents, was positively refused by the Provincial official in
charge, that the United States Consul-General was not able to learn from the Commander
of the ¢ Lansdowne ’ the nature of the complaint against the vessel, and that his respectful

pplication to that effect was fruitless.” ) )

1. As to the position of the paper on the mast, it is not a fact that it was nailed to
the vessel’s mast * in such a manner as to prevent its contents being read. 1t was nailed
there for the purpose of being read. and could have been read.

2. As to the refusal to allow it to be detached, such refusal was not intended as a
discourtesy, but was legitimate and proper. The paper purported to be, and was, a copy
of the writ. of summons and warrant, which were then in the Registry of the Vice-Adwmiralty
Court at Halifax. It was aitached to the mast by the officer of the Court, in accordance
with the rules and procedure of that Court. The purposes for which it was so attached
did not admit of any consent for its removal.

3. As to the desire of the captain and of the United States’ Consul-General to
ascertain the contents of the paper, the original was in the Registry of the Court,
accessible to every person, and the Registry is within 80 yards of the Consul-General’s
office; all the reasons for the seizure and detention were made, h_owever, to the captain,
days before the paper arrived to be placed on the mast, and, before the Consul-General
arrived at Digby, these reasons were not only matters of public notoriety, but had been
published in the newspapers of the province, and in hundreds of other newspapers circu-
lating throughout Canada and the United States. The captain and the Consul-General
did not need, therefore, to take the paper from the mast in order to learn the causes of
the seizure and detention. _

4. As to the application of the Consul-General having been fruitless, the fact has
transpired that he had reported the seizure, and its causes, to his Government,
before the application was made. It has been already explained in the previous
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Memorandum of the Undersigned, aad in the Report of the Minister of Marine and
Fisheries, that the application was for a specific statement of the charges, and that it
was made to an officer who hud neither the legal acquirements nor the authority to
state them in a more specific form than that in which he had already stated them.
The Commander of the “Lansdowne” requested the Consul-General to make his
request to the Minister of Marine and Fisheries, and, if he had done so, the specific
statement which he had desired could have Leen furnished in an hour. It is hoped
that the explanation already made, and the precautions which have been taken against
even the appearance of discourtesy in the future, will, on consideration, be found to be
satisfactory.

Incidents of the Customs Seizure.

Mr. Phelps presents the following views with respect to the claim that the “ David
J. Adams,” besides violating the Treaty and the Statutes relating to *fishing by foreign
vessels,” is liable to be detained for the penalty under the Customs Law :—

1. That this claim indicates the consciousness that the vessel could not be forfeited
for the offence against the Treaty and Fishing Laws. This supposition is groundless. It
is by no means uncommon in legal proceedings, both in Canada and the United States,
for such proceedings to be based on more then one charge, although any one of the
charges would in itself, if sustained, be sufficient for the purpose of the complainant. The
success of this litigation, like that of all litigation, must depend not merely on the rights
of the parties, but on the proof which may be adduced as to a right having been infringed.
In this instance it appears from Mr. Phelps’ letter that the facts which are to be made
the subject of proof are evidently in dispute, and the Government of Canada could, with
propriety, assert both ils claims, so that both of them should not be lost by any mis-
carriage of justice in regard to one of them. This was likewise the proper cause to be
taken, in view of the fact that an appeal might at any time be made to the Government
by the owners of the “ David J. Adams ” for remission of the forfeiture incurred in respect
of the Fishery Laws. The following is a section of the Canadian Statute relating to fishing
by foreign vessels :—

‘“In cases of seizure under this Act, the Governor in Council may direct a stay of
proceedings, and, in cases of condemnation, may relieve from the penalty in whole or in
part, and on such terms as are deemed right.”’—31 Vict., cap. 61, sec. 19.

It seemed necessary and proper to make at once any claim founded on infraction of
the Customs Laws, in view of the possible termination of the proceedings by executive
interference under this enactment. It would surely not be expected that the Govern-
ment of Canada should wait until the termination of the proceedings under the Fishery
Acts before asserting its claim to the penalty under the Customs Act. The owners of the
offending vessel and all concerned were entitled to know as soon as they could be made
aware what the claims of the Government were in relation to the vessel, and they might
fairly urﬁa that any which were not disclosed were waived.

2. Mr. Phelps remarks that this charge is “not the one on which the vessel was
seized,” and “was an afterthought.” The vessel was seized by the Cownmander of the
* Lansdowne” for a violation of the Fishery Laws before the Customs authorities had any
knowledge that such a vessel had entered into the port, or had attempted to leave it,
and the Commander was not aware at that time whether the *“David J. Adams” had
made proper entry or not. A few hours afterwards, however, the Collector of Customs
at Digby ascertained the facts, and on the facts being made known to the Head of his
Department at Ottawa, was immediately instructed to take such steps as might be
necessary to assert the claim for the penalty which had been incurred. The Collector
did so.

3. Mr. Phelps asserts that the charge of breach of the Customs Law is not the one
which must now be principally relied on for condemnation. It is true that condem n i
does not necessarily follow. ‘The penalty prescribed is a forfeiture of 400 dollars, on
payment of which the owners are eatitled to the release of the vessel. 1f Mr. Phelps
means by the expression just quoted that the Customs offence cannot be relied on in
respect to the penalty claimed, and that the vessel cannot be detained until that penalty is
paid, it can only be said that iu this contention the Canadian Government does not concur.
Section 39 cf the Customs Act, before quoted, is explicit on that point.

4. It is also urged that the offence was, at most, “only an accidental and clearly
technical breach of a Custom-house Regulation, by which no harm was intended and
from which no herm came, ard would in ordinary cases be easily condoned by an apology
and perbaps payment of costs.” What has alrcady been said under the heading “Lhe
Offence (as to Customs Laws) ” presents the contention opposed to the offence being
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considered as ‘“accidental.” The master of the “David J, Adams” showed by his
language and conduct that what he did he did with design, and with the knowledge that
he was violating the laws of the country. He could not have complied with the Customs
Law without frustrating the purposes for which he had gone into port.

As to the breach being a “technical” one, it must be remembered that with
thousands of miles of coast indented, as the coasts of Canada are, by hundreds of
harbours and inlets, it is impossible to enforce the Fishery Law without a strict enforce-
ment of the Customs Laws. This difficulty was not unforeseen by the framers of the
Treaty of 1818, who provided that the fishermen should be “ under such restrictions
as might be necessary to prevent their taking, drying, or curing fish . . . . or in any
other manner whatever abusing the privileges reserved to them.” No naval force which
could be equipped by the Dominion would of itself be sufficient for the enforcement of
the Fishery Laws.

Foreign fishing-vessels are allowed by the Treaty to enter the harbours and inlets of
Canada, but they are allowed to do so only for specified purposes. In order to confine
them to those purposes it is necessary to insist cn the observance of the Customs Laws,
which are enforced Dby officers all along the coast. A strict enforcement of the
Customs Laws, and one consistent with the Treaty, would require that, even when
coming into port for the purposes for which such vessels are allowed to enter our
waters, & Report should be made at the custom-house, but this has not been insisted
on in all cases, when the Customs Laws are enforced against those who enter for other
than legitimate purposes, and who choose to violate both the Fishery Laws and Customs
Laws, the Government is far within its right, and should not be asked to accept an
apology and payment of costs. It may be observed here as affecting Mr. Plelps’
demands for restoration and damages that the apology and costs have never been
tendered, and that Mr. Phelps seems to be of opinion that they are not called for.

5. Mr. Phelps is informed by the Consul-General at Halifax that it is * conceded by
the Customs authorities there that foreign fishing-vessels have for forty years been
accustomed to go in and out of the bay at pleasure, and have never been required to
send ashore and report when they had no business with the port and made no landing,
and that no secizure had ever before been made or claim against them for so doing.”
Nothing of this kind is or could be conceded by the Customs authorities there or elsewhere
in Canada.

The bay referred to, the Annapolis Basin, is like all the other harbours of Canada,
except that it is unusually well defined, and land-locked and furnished with custom-
houses. Neither there, nor anywhere else, have foreign fishing-vessels been accusiomed to
go in and out at pleasure without reporting. If they had been so permitted the Fishery
Laws could not have been enforced, and there would have been no protection against
illicit trading. While the Reciprocity Treaty of 1854 and the Fishery Clauses of the
Washington Treaty were in force, the Convention of 1818 being, of course, suspended,
considerable laxity was allowed to the United States’ fishing-vessels, much greater than
the terms of those Trecaties entitled them to; but the Consul-General is greatly mistaken
when he supposes that at other times the Customs Laws were not enforced, and that
seizures of foreign fishing-vessels were not made for omitting to report.  Abundant
evidence on this point can be had.

In 1889 Mr. Vail, the Acting Secretary of State (United States), reported that most
of the seizures, which then were considered numerous, were for alleged violation of the
Customs Laws (Papers rvelating to the Treaty of Washington, vol. vi, p. 288,
Washington edition). From a letter of the United States’ Consul at Charlottetown,
dated 19th August, 1870, to the United States’ Consul-General at Montreal, it
appears that it was'the practice of the United States’ fishermen at that time to
make regular entry at the port to which they resorted. The Consul said, “ Here
the fishermen enter and clear, and take out permits to land their mackerel from the
Collector, and as their mackerel is a free article in this island, there can be no
illicit trade.” ) ‘

" In the year 1870 two United States’ fishing-vessels, the “ H. W. Lewis,” and the
¢« Granada,” were seized on like charges in Canadian waters. .

What M. Phelps styles ““a Custom-house Regulation ™ is an Act of the Parliament of
Canada, and has for many years been in force in all the provinces of the Dominion. It is
one which the Government cannot at all alter or repeal, and which its officers are not at
iberty to disregard. '
fibe ())r It is :éuggested, though not asserted, in the letter of _Mr. Phelps, that the

enalty cannot reasonably be insisted on, because a new rule has been suddenly
adopted, without notice. The rule, as before observed, is not a new one, nor is its
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enforcement a novelty. As the Government of the United States chooses to put an
end to the arrang=ment under which the fishermen of that country were accustomed
to frequent Canadian waters with so much freedom, the obligation of giving notice to
those fishermen that their rights were thereafter, by the action of their own Govern-
ment, to be greatly restricted, and that they must not infringe the Laws of Canada,
was surely a duty incumbent on the Government of the United States rather than on
that of Canada. 'This point cannot be better expressed than in the language reported
to have been recently used by Mr. Bayard, the United States’ Secretary of State, in his
reply to the owners of the ¢ George Cushing,” a vessel recently seized on a similar
charge: “ You are well aware that queslions are now pending between this Government
and that of Great Britain in velation to the justification of the rights of American fishing-
vessels in the territorial waters of British North America, and we shall relax no effort to
arrive at a satisfactory solution of the difficulty. In the neantime, it is the duty and
manifest interest of all American citizers entering Canadian jurisdiction to ascertain and
obey the Laws and Regulations there in force. For all unlawful depredations of property or
commercial rights this Government will expect to procure redress and compensation for
the innocent sufferers.”

Interpretation of the Treaty.

Mr. Phelps, after commenting in the language already quoted from his letter on
the claim for the Customs penalty, treats, as the only question, whether the ves.el is
to be forfeited for purchasing bait to be used in lawful fishing. In following his
argument on this point, it should be borne in mind, as already stated, that in so far as
the fact of the bait having been intended to be used in lawful fishing is material to the
case, that is a fact which is not admitted. 't is one in respect of which the burden
of proof is on the owners of the vessel, and it 1s one on which the owners of the vessel
have not yet obtained an adjudication by the Tribunal before which the case has gone.

Mr. Phelps admits ‘“that if the language of the Treaty of 1818 is to be
interpreted literally, vather than according to its spirit and plain intent, a vessel engaged
in fishing would be prohibited from entering a Canadian port for any purpose whatever,
except to obtain wood or water, or to repair damages, or to seek shelter.”

It is claimed on the part of the Governmeut of Canada that this is not only the
language of the Treaty of 1818, but ‘“its spirt and plain intent.” To establish this
contention, it should be suflicient to point to the clear unambiguous words of the
Treaty. To those clear and unambiguous words Mr. Phelps sceks to attach a
hidden meaning by suggesting that certain “ preposterous consequences ” might ensue
from giving them their ordinary construction. He savs that with such a construction
a vessel might be forfeited for cntering a port to *post a letter, to send a telegram,
to buy a newspaper, to obtain a physician in case of illness, or a surgeon in case of
accident, to land or bring off a passenger, ¢r cven to lend assistancc to the
inhabitants, &c.”

There are probably few Trcaties or Statutcs the literal enforcement of which might
not, in certain circumstances, produce consequences worthy of being described as
preposterous.

At most, this argument can only suggest that, in regard to this Treaty, as in regard
to every enactment, its enforcement should not be insisted on where accidental hardships
or ““ preposterous consequences” are likelv to ensue. Equity, and a natural sense of
justice, would doubtless lead the Goverament with which the Treaty was made to
abstain from its rigid enforcement for inadvertent offences, although the right so to
enforce it might be beyend question. It is for this reason that, inasmuch as the enforce-
ment of this Treaty, to some extent, devolves on the Government of Canada, the
Parliament of the Dominion has in one of the sections already quoted of the Statute
relating to fishing by foreign vessels (31 Viet.,, cap. 61, sec. 19) intrusted the Executive
with power to mitigate the severity of those provisions when an appeal to executive
interference can be justified. In relation to cvery law of a penal character the
same power for the same purpose is vested in the Executive. Mr. Phelps will find
it difficult, however, to discover any authority among the jurists of his own country or of
Great Britain, or among the writers on international law, for the position that, against the
plain words of a Treaty or Statute, an interpretation is to be sought which will obviate all
chances of hardship and render unnecessary the exercise of the exccutive power before
mentioned.

It might fuirly be urged against his argument that the Convention of 1818 is less
open to 3. attempt to change its plain meaning than even a Statute would be. The
latter is a declaratior of its will by the supreme authority of the State, the former was
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a compact deliberately and solemnly made by two parties, each of whom expressed what
he was willing to concede, and by what terms he was willing to be bound. If the"
purposes for which the United States desired that their fishing-vessels should have
the right to enter British American waters included other than those expressed, their
desire cannot avail them now, nor be a pretext for a special interpretation after they .
assented to the words, “and for no other purpose whatever.” If it was ¢ preposterous”
that their fishermen should be precluded from entering provincial waters to post a
letter,” or for any other of the purposes which Mr. Phelps mentions, they would probably
never have assented to a Treaty framed as this was. Having done so, they cannot now’
urge that their language was “ preposterous,” and that its eflect wust be destroyed by
resort to “ interpretation.”

But that which Mr. Phelps calls ““literal interpretation” is by no means so
preposterous as bhe suggests, when the purpose and clject of the Treaty come to be
considered. While it was not desired to interfere with ordinary commercial intercourse -
between the people of the two countries, the deliberate and declared purpose existed on
the part of Great Britain, and the willingness existed on the part of the United States,
to secure absolutely, and free from the possibility of encroachment, the fisheries of the
British possessions in America to the people of those possessions, excepting as to certain
localities, in respect of which special provisions were made. To effect this it was merely
necessary that there should be a joint declaration of the right which was to be established,
but that means should be taken to preserve that right.  For this purpose a distinction
was necessarily drawn between the United States’ vessels engaged in commerce and those
engaged in fishing. While the former had free access to our coasts, the latter were placed
under a strict prohibition.

‘The purpose was to prevent the fisheries from being poached on, and to preserve
them to ‘““the subjects of His Britannic Majesty in North America, not only for
the pursuit of fishing within the waters adjacent to the coast (which can under the law
of nations be done by anv country), but as a basis of supplies for the pursuit of fishing
in the deep sea. For this purpose it was necessary to keep out foreign fishing-vessels,
excepting in cases of dire necessity, no matter under what pretext they might desire
to come in. The fisheries could not be preserved to our people if every one of the United
States’ fishing-vessels that were accustomed to swarm along our coasts could claim the
right to enter our harbours “to post a letter, or send a telegram, or buy a newspaper, to
obtain a physican in case of illness, or a surzeon in case of accident, to land or bring off a
passenger, or even to lend assistance to the inhabitants in fire, flood, or pestilence,” or
to “ buy medicine”’ or to “purchase a new rope.” The slightest acquaintance with the
negotiations which led to the 'Treaty of 1818, and with the state of the Fishery
question preceding it, induces the belief that if the United States’ negotiators had
suggested these as purposes for which their vessels should be allowed to enter our
watcrs, the proposal would have been rejected as ¢ preposterous,” to quote Mr. Phelps’
own words. But Mr. Phelps appears to have overlooked an iinportant part of the case
when he suggested that it is a ** preposterous” construction of the Treaty, which would
lead to the purchase of bait being prohibited. So far from such a construction being
against ¢ its spirit and plain intent,” no other meaning would accord with that spirit and
intent. If we adopt one of the methods contended for by Mr. Phelps of arriving at the
true meaning of the Treaty, namely, having reference to the * attending circumstances,”
&c., we find that so far from its being considered by the framers of the Trcaty
that a prohibition of the right to obtain bait would be a * preposterous ” and an extreme
instance, a proposition was made by the United States’ negotiators that the proviso
should read thus: “ Provided, however, that American fishermen shall be permitted to
enter such bays and harbours for the purposes only of obtaining shelter, wood, water,
and bait,’ and the insertion of the word “ bait” was resisted by the British negotiators
and struck out. After this, how can it be contended that any rule of interpretation
would be sound which would give to United States’ fishermen the very permission which
was sought for on their behalf during the negotiations, successfully resisted by the British
Represeniatives, and deliberately rejected by the framers of the Convention ?

It is a well-known fact that the negotiations preceding the Treaty harl reference very
largely to the deep-sea fisheries, and that the right to purchase bait in the harbours of the
British possessions for the deep-sea fishing was one which the United States’ fishermen
were intentionally excluded from. Referring to the difficulties whicn subseqnently arose
from an enforcement of the Treaty, an American author says :— ‘

« [t will be seen that most of those difficulties arose from a change in the character
of the fisheries, cod being caught on the banks, were seldom pursued within the 3-mile
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lir?it, an yet it was to cod, and perhaps halibut, that all the early negotiations had:
reterred. E

“The mackerel fishing had now sprung up in the Gulf of St. Lawrence, and had
proved extremely profitable. This was at. that time an inshore fishery.” (¢ Schuyler’s
American Diplomacy,” p. 411.) ‘

In further amplification of this argument, the Undersigned would refer to the views
set forth in the Memorandum before mentioned in the letters of Mr. Bayard in May last,
and to those presented in the Report of the Minister of Marine and Fisheries, approved on
the 14th June ultimo.

While believing, however, that Mr. Phelps cannot, by resort to any such matters,
- successfully establish a different construction for the Treaty from that which its words
present, the Undersigned submrits that Mr. Phelps is mistaken as to the right to resort
to any matters outside the Treaty itself to modify its plain words. Mr. Phelps expresses
his contention thus :— '

“ It seems to me clear that the Treaty may be considered in accordance with those
ordinary and well-settled rules applicable to all written instruments, which without such
salutary assistance must constantly fail of their purpose. By these rules the letter often
gives way to the intent, or rather is only used to ascertain the intent,and the whole
document will be taken together, and will be considered in connection with the attending
circumstances, the situation of the parties, and the object in view, and thus the literal
meaning of an isolated clause is often shown not to be the meaning really understood or
intended.”

It may be readily admitted that such rules of interpretation exist, but when are they
to be applied? Only when interpretation is necessary—when the words are plain in their
ordivary meaning the task of interpretation does not begin. Vattel says in reference to the
*¢ Interpretation of Treaties” :— : )

“The first general maxim of interpretation is, that it is not allowable to interpret what
has no need of interpretation. When the deed is worded in clear and precise terms, when
its meaning is evident and leads to no absurd conclusion, there can be no reason for
refusing to admit the meaning which such deed naturally presents. To go elsewhere in
search of conjectures in order to restrict or extend it, is but an attempt to elude it.

“Those cavillers who dispute the sense of a clear and determined article are
accustomed to seek their frivolous subterfuges in the pretended intentions and views
which they atiribute to its author. It would be very often dangerous to enter with
them into the discussion of these supposed views that are pointed out in the piece itself.
The following rule is better calculated te foil such cavillers, and will at once cut short all
chicanery: If he who could and ought to have explained himself clearly and fully has not
done it, it is the worse for him ; he cannot be allowed to introduce subsequent restrictions
which he has not expressed. This is a maxim of the Roman law: ¢ Pactionem obscuram
us nocerce in quorum fuit potestate legem apertius conscribere.” The equity of this rule is
glaringly obvious, and its necessity is uot less evident.” (Vattel’s ¢ Interpretation of
Treaties,” Lib. 11, chap. 17).

Sedgewick, the American writer on the ¢ Construction of Statutes” (and Treaties are
constracted by much the same rules as Statutes), says, at p. 194: “ The rule is, as we
shall constantly see, cardinal and universal, but if the Statute is plain and unambiguous,
there is no room for construction or interpretation. The Legislature has spoken ; their
interpretation is free from doubt, and their will must be obeyed.” “It may be proper,”
it has been said in Kentucky, ““in giving a construction to a Statute, to look to the
effects and consequences when its provisions are ambiguous or the legislative intention
is doubtful, But when the law is clear and explicit, and its provisions arc susceptible
of but one interpretation, evil can only be avoided by a change of the law itself, to be
effected by legislative and not judicial action.” “So too,” it is said by the Supreme
Court of the United States, “ where a Law is plain and unambiguous, whether it be
expressed in gencral or limited terms, the Legislature should be intended-to mean what
they have plainly expressed, and consequently no room is left for construction.”

At the Tribunal of Arbitration at Geneva, held under the Washington Treaty ia
1872, a similar question arose. Couunsel for Her Majesty’s Government presented a
supplemental argument, in which the ordinary rules for the interpretation of ‘I'reaties
were invoked. Mr. Evarts, one of the counsel for the United States, and afterwards
Secretary of State, made a supplemental reply in which the following passage occu:s:
“At the close of the special argument we find a general presentation of canous tor the
construction of - Treaties, and some general observations as to the light or the
controlling reason under which these rules of the Treaty should be construed. These
suggestions may be briefly dismissed. It certainly would be a very great reproach to
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these nations, which had deliberately fixed upon three propositions as expressive of the law
of nations, in their judgment, for the purposes of this trial, that a resort to general
instructions for the purpose of interpretation was necessary. Eleven canons of interpre-
tation drawn from Vattel are presented in order, and then several of them, as the
case suits, are applied as valuable in elucidating this or that point of the rules. But the
learned counsel has omitted to bring to your notice the first and most general.rule of
Vattel, which, being once understood, would, as we think, dispense with any considera-
tion of these subordinate canons which Vattel has introduced to be used only in case his
first general rule does not apply. This first proposition is that ‘it is not allowable
to interpret what has no need of interpretation.’ ” = (Washington Treaty Papers, vol. i,
pp. 446, 447.)

In a letter of Mr. Hamilton Fish to thc United States’ Minister in England on the
same subject, dated the 16th April, 1872, the following view was set forth :—

“Further than this, it appears to me that the principles of English and American law
(and they are substantially the same) regarding the construction of Statutes and Treaties,
and of written instruments generally, would preclude the seeking of evidence of intent
outside the instrument itself. It might be a painfal trial on which to enter in seeking the
opinions and recollections of parties, to bring into conflict the differing expectations of
those who were engaged in the negotiation of an instrument.” (Washington Treaty Papers,
vol. ii, p. 473.)

But even at this barrier the difficulty in following Mr. Phelps’ argument, by which he'
seeks to reach the interpretation he desires, does not end. After taking a view of the
Treaty which all authorities thus forbid, he says, “Thus regarded, it appears to me clear
that the words, ‘for no other purpose whatever,’ as employed in the ‘[reaty, mean for no
other purpose inconsistent with the provisions of the Treaty.”

Taken in that sense, the words would have no meaning, for no other pnrpose would
be consistent with the Treaty excepting those mentioned. He proceeds, * or prejudicial -
to the interests of the provinces or their inhabitants.” If the United States’ authorities
are the judges as to what is prejudicial to those interests, the Treaty will have very little
value ; if the provinces are to be the judges, it is most prejudicial to their interests that
United States’ fishermen should be permitted to come into their harbours on any pretext,
and it is fatal to their fishery interests that these fishermen, with whom they have to
compete at such a disadvantage in the markets of the United States, should be allowed to
enter for supplies and bait, even for the pursuit of the deep-sea fisheries. Before con-
cluding his remarks on this subject, the Undersigned would refer to a passage in the
answer on :behalf of the United States to the Case of Her Majesty’s Government as
presented to the Halifax, Fisheries Commission in 1877 : “The various incidental and
reciprocal advantages of the Treaty, such as the privileges of traffic, purchasing bait and
other supplies, are not the subject of compensation, because the Treaty of Washington
confers no such rights on the inhabitants of the United States, who now enjoy them merely
by sufferance, and who can at any time be deprived of them by the enforcement of existing Laws
or the re-enactment of former oppressive Statutes.”

Mr. Phelps has made a lengthy citation from the Imperial Act 59 Geo. I1I, cap. 38,
for the purpose of establishing— _ N

1. That the penalty of forfeiture was not incurred by any entry into British ports;
unless accompanied by fishing, or preparing to fish, within the prohibited limits.

2. That it was not the intention of Parliament, or its understanding of the Treaty,
that any other entry should be regarded as an infraction of the provisions of that Act.

As regards the latter point, it seems to be effectually d'xsposed of by the quotation
which Mr. Phelps has made. The Act permits fishermen of the United States to- enter
into the bays or harbours of His Britannic Majesty’s dominions in America for the
purposes named in the Treaty, “and for no other purpose whatever;” and, after enacting
the penalty of forfeiture in regard to certain offences, provides a penalty of 200i
against any persons otherwise offending against the Act. It cannot, therefore, be
successfully contended that Parliament intended to permit entry into the Bntxgh‘
American waters for the purchase of bait, or for any other than the purposes specified in
the Treaty. - . :

As to the first point, it is to be observed that the penalty of forfeiture was expressly
pronounced as applicable to the offence of fishing or preparing fish. It may be that
forfeiture is incurred by other illegal entry, contrary to the Treaty, and contrary to the
Statate. It may also be contended that preparing, within the prohibited limits, to fish in
any place is the offence at which the penalty is aimed, or it may be that the preparing

- within these waters to fish is evidence of preparing to fish within the prohibited waters,
[84] 2A2
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under the Imperial Statute, and especially under the Canadian Statute, which p]aées the
burden of proof on the defendant. ‘ L :
. The Undersigned does not propose at this time to enter into any elaborate argument
to show the grounds on which the penalty of forfeiture is available, because that question
is one which is more suiiable for determination by the Courts to whose decision it hus
been referred in the very case under consideration. : , ‘

‘The decision in the case of the “ David J. Adams ” will be soon pronounced, and as
the Government of Canada will be bound by the ultimate judgment of competent authority
on this question, and cannot be expected to acquiesce in the view of the United States’
Government without such a judgment, any argument cf the case in diplomatic form would
be premature and futile. o )

In order, however, to show that Mr. Phelps is in error when he assumes that the
practical construction hitherto given to the Treaty is in accordance with his views, it is as
well to state that in the year 1815 the Commander of one of IHis Majesty’s ships of
war seized four United States’ fishing-vessels (see Sabine on Fisheries) ; and again, in
1817, the Imperial Government acted on the view that they had the right to seize
foreign vessels encroaching on the fishing-grounds. Instructions were issued by Great
Britain to seize foreign vessels fishing or at anchor in any of the harbours or creeks in
the British North American possessions, or within their maritime jurisdiction, and send.
them to Halifax for adjudication. Several vessels were seized, and information was fully,
communicated to the Government of the United States. This, it will be remembered,
was not only before the Treaty, but before the Imperial Act above referred to.

The following were the words of the Admiralty lnstructions then issued: “On
your meeting with any foreign vessels fishing or at anchor in any of the harbours or
creeks in His Majesty’s North American Provinces, or within our maritime jurisdiction,
you will seize and send such vessel so trespassing to Halifax for adjudication, unless it
- should clearly appear that they have been obliged to put in there in consequence of
distress, acquainting me with the cause of such seizure, and every other particular, to
enable me to give all information to the Lords Commissioners of the Admiralty.”

Under these instructions eleven or twelve American fishins-vessels were seized in
Nova Scotia on the 8th June, 1817, in consequence of their frequenting some of the
harbours of that province.

In 1818 the fishing-vessels ** Mabby ™ and “ Washington” were scized and con-
demned for entering and harbouring in British American waters.

In 1839 the “Java,” Independence,” “ Magnolia,” and “Hart” were seized and
confiscated, the principal charge being that they were within British American waters.
without legal cause. ,

In 1840 the *‘ Papineau ” and “ Mary ” were seized and sold for purchasing bait.

In the spring of 1819 a United States’ fishing-vessel named the * Charles” was
seized and coudemned in the Vice-Admiralty Court in New Brunswick for having resorted
to a harbour of that province, after warning, and without necessity.

In the year 1871 the United States’ fishing-vessel ““J. H. Nickerson” was seized
for having purchased bait within 3 marine miles of the Nova Scotian shore, and con-
demned by the Judgment of Sir William Young, Chief Justice of Nova Scotia, and Judge
of the Court of Vice-Admiralty. The following is a passage from his Judgment :—

“The vessel went in, not to obtain water or men, a- the allegation says, but to
purchase or procure bait (which, as 1 take it, is a preparing to fish), and it was con-
tended that they bad a right to do so, and that no forfeiture accrued on such entering.
The answer is, that if a privilege to euter our harbours for bait was to be conceded to
American fishermen it ought to have been in the Treaty, and it is too important a matter
to have been accidentally overlooked. We knew indeed from the State Papers that it was
not overlooked, that it was suggested, and declined. Bui the Court, as | have already
intimated, does not insist upon that as a reason for its Judgment. What may be fairly
and justly insisted on is, that beyond the four purposes specified in the Treaty—shelter,
repairs, water, and wood—here is atother purpose or claim not specified, while the Treaty
itself declares that no such other purpose shall be received to justify an entry. 1t appears.
to me an inevitable conclusion that the ¢ J. H. Nickerson,” in entering the Bay of Ingonish
for the purpose of procuring bait while there, became liable to forfeiture,and upon the true
construction of the T'reaty and Acts of Parliament was legally seized.” (Vide Halifax
Commission, vol. iii, pp. 3398, Washington edition.)

In view of these seizures aud of this decision it is difficult to understand the following
passages in the letter of Mr. Phelps :— .

_ “The practical construction given to the Treaty down to the present time has been
in entire accord with the conclusions thus deduced from the Act of Parliament. The



18T

British Government has repeatedly refused to allow. interference with American fishing-
vessels, unless for illegal fishing, and has given explicit orders to the contrary.”:

_ “Judicial authority upon the question is to the same effect.. That the purchase.of
bait by American fishermen in the provincial ports has been a common practice is well
known, but in no case, so far as I can ascertain, has the seizure of an American vessei ever
been enforced on the ground of the purchase of bait or of any other supplies. On the
hearing before the Halifax Fishery Commission in 1877-78, this question was discussed,
and no case could be produced of any such condemnation. Vessels shown to have been
condemned were in all cases adjudged guilty either of fishing or preparing to fish within
the prohibited limits.” , .

Although Mr. Phelps is under the impression that “in the hearing before the
Halifax Fisiiery Commission in 1877 this question was discussed, and no case could be
produced of any such condemnation,” the fact appears in the records of that Commission,
as published by the Government of the United States, that on a discussion which there
arose, the instances above mentioned were nearly all cited, and the Judgment of Sir
William Young in the case of the “J. H. Nickerson ” was presented in full, and it now
appears among the papers of that Commission (see vol. iii, Documents and Proceedings
of Halifax Commission, p. 8398, Washington edition). The. decision in the case of
the “J. H. Nickerson™ was subsequent to that in the case of the ‘“ White Fawn?”
mentioned, to the exclusion of all the other cases referred to by Mr. Phelps. Whether
that decision should be reaffirmed or not is a question more suitable for judicial
determination than for discussicn here.

Right of the Dominion Parliament to make Fishery Enactments.

Mr. Phelps deems it unnecessary to point out that it is not in the power of the
Canadian Parliament to alter or enlarge the provisions of the Act of the Imperie!
Parliament, or to give to the I'reaty either a construction or a legal effect not warranted
by that Act.

No attempt has ever been made by the Parliament of Canada, or by that of any
of the Provinces, to give a “construction” to the Treaty, but the Undersigned submits .
that the right of the Parliament of Canada, with the Royal Assent given in the manner
provided in the Constitution, to pass an Act on this subject to give that Treaty effect, or
to protect the people of Canada from the infringement of the Treaty provisions, is clear
beyond question. An Act of that Parliament duly passed, according to constitutional
forms, has as much the force of law in Canada, and binds as fully offenders who may
come within its jurisdiction, as any Act of the Imperial Parliament.

The efforts made on the part of the Government of the United States to deny and
refute the validity of Colonial Statutes on this subject have been continued for many
years, and in every instance have been set at naught by the Imperial authorities and by
thg Judicial Tribunals.

In May 1870 this vain contention was completely abandoned ; a Circolar was issued
by the Treasury Department at Washington, in which Circular the persons to whom it
was sent were authorized and directed to inform all masters of fishing-vessels that the
authoritics of the Dominion of Canada had resolved to terminate the system of granting
fishing licences to foreign vessels,

The Circular proceeds to state the terms of the Treaty of 1818, in order that United
States’ fishermen might be informed of the limitation thereby placed on their privileges.
It proceeds further to set out at large the Canadian Act of 1868, relating to fishing by
foreign vessels, which bas been hereinbefore referred to.

. The fishermen of the United States were by that Circular expressly warned of the nature:
of the Canadian Statute, which it is now once more pretended is without force, but no inti-
mation was given to those fishermen that these provisions were nugatory and would be resisted
by the United States’ Government. Lest there should he any misapprehension on that
subject, however, on the 9th June of the same year, less than a inonth after that Circular,
another Circular was issued from the same Department, stating again the terms of the Treaty -
of 1818, and then containing the following paragraph :  Fishermen of the United States are-
bound to respect the British Laws for the regulation and preservation of the fisheries to the.
same extent to which they are applicable to British and Canadian fishermen.” The same-.
Circular, noticing the change made in the Canadian Fishery Act of 1868 by the amend-
ment of 1870, makes this observation : “ It will be observed that the warning formerly given -
is not required under the amended Act, but that vessels trespassing are liable to seizure-
without such warning.” - ‘ ' .
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The Canadian Stat-ite of 1886.

Mr. Phelps is again under an erroneous hapression with regard to the Statute
introduced at the last Session of the Dominion Parliar.ent. ‘ ,

He is informed thas “since the seizure *’ the Canadian authorities have pressed, or
are pressing, through the Canadian Parliament, iz much haste, an Act which is designed,
for the first time in the history of the Legislature, under this Treaty, to make the facts upon
which the American vessels have been seized illegel, and to authorize proceedings against
them therefor. o ‘ ,

~ The following observations are appropriate in relation to this passage of Mr. Phelps’
letter :— : '

1. The Act which he refers to was not passed with haste. It was ypassed through
the two Houses in the usual manner, and with the observance of all the usual forms. Its
passage occupied probably more time than was occupied in the passage through the
Coangress of the United States of a measure which possesses much the same character, and
wihich will be referred to hereafter. '

2. The Act has no bearing on the seizures referred to.

3. It does not make any act illegal which was legal before, but declares what penalty
attaches to the offences which were already prohibited. Tt may be observed in reference to
the charges of “undue haste,” and of *legislating for the first time in the history of the
legislation under the Treaty,” that before the Statute referred to had tecome law the
United States’ Congress passed a Statute containing the following section :—

“That whenever any foreign country whose vessels have been placed on the same

footing in the ports of the United States as American vessels (the coastwise trade excepted)
'shall deny to any vessels of the United States any of the commercial privileges accorded
to national vessels in the harbours, ports, or waters of such foreign country, the President,
on receiving satisfactory information of the continuance of such discriminations against
any vessels of the United States, is hereby authorized to issue his Proclamation, excluding,
on and after such time as he may indicate, from the exercise of such commercial privileges
in the ports of the United States as are denied to American vessels in the ports of each
foreign country, all vessels of such foreign country of a similar character to the vessels of
the United States thus discriminated against, and suspending such concessions previously
granted to ihe vessels of such country; and on and after the date named in such Procla-
mation for it to take effect, if the master, officer or agent of any vessel of such foreign
country excluded by said Proclamation from the exercise of any commercial privileges shall
do any act prohibited by said Proclamation in the ports, harbours, or waters of the United
.States for or on account of such vessel, such vessel and its rigging, tackle, furniture, and
boats, and all the goods on board, shall be liable to seizure and to forfeiture to the United
States; and any person opposing any officer .of the United States in the enforcement of
this Act, or aiding and abetting any other person in such opposition, shall forfeit 800
dollars, and shall be guilty of a misdemeanour, and, upon conviction, shall be liable to
imprisonment for a term not exceeding two years.”—Sec. 17 of Act No. 85 of Congress,
1886.

This enactment has all the features of hostility, which Mr. Phelps has stigmatized as
«¢ unprecedented in the history of legislation under the Treaty.”

Enforcement of the Acts without Notice.

Mr. Phelps insists upon what he regards as ““obvious grounds of reason and justice ”
and “ upon common principles of comity, that previous notice should have been given of
the new stringent restrictions” it was intended to enforce.

"It has been alveady shown that no new restrictions have been attempted. The case of
the “David J. Adams” is proceeding under the Statutes which have been enforced during
the whole time when the Treaty had operation.

it is true that for a short time prior to the Treaty of Washington, and when expecta-
tions existed of such a Treaty being arrived at, the instructions of 1870, which are cited by
Mr. Phelps, were issued by the Imperial authorities. It is likewise true that under these
instructions the rights of Her Majesty’s subjects in Canada were not insisted on in their
entirety. These instructions were obviously applicable to the particular time at which
and the particular circumstances under which they were issued by Her Majesty’s Govern-

ent. _
" But it is obviously unfair to invoke them now under wholly different circumstances-
as establishing a “practical construction” of the Treaty, or as affording any ground for
claiming that the indulgence which they extended should be perpetual. C

The Fishery Clauses of the Treaty of Washington were annulled by a notice from the:
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‘Government of the United States, and, as has already been urged, it would seem to have
been the duty of that Government, rather than of the Government of Canada, to have warned
its own people of the consequences which must ensue. This was done in 1870, by the
, %i_rculars from the Treasury Department at Washington, and might well have been done at
this time.. :

Mr. Phelps has been pleased to stigmatize * the action of the Canadian autherity in
seizing and still detaining the ‘David J. Adams’ as not only unfriendly and discourteous
but altogether unwarrantable.”

He procerds to state that that vessel « had violated no existing law,” although his
letter cites the Statute which she had directly and plainly violated; and he states that she
¢ had incurred no penalty that any known Statute imposed;’ while he has directed at
large the words which inflict a penalty for the violation of that Statute. He declares
it seems impossible for him to escape the conclusion that *“this and similar seizures were
made by the Canadian authorities for the deliberate purpose of harasing and embarrassing
the American fishing-vessels in the pursuit of their Jawful employment,” and that “the
injury is very much aggravated by the motives which appear to have prompted it.”

He professes to bave found the real source of the difficulty in the « irritation that has
taken place among a portion of the Canadian people on account of the termination by the
United States’ Government of the Washington Treaty,” and in a desire to drive the
United States, by Lurassing and annoying their fishermen, into the adoption of a new
Treaty, by which Canadian fish shall be admitted free,” and he declares that *“ this scheme
is likely to prove as mistaken in policy as it is unjustifiable in principle.”

He might, perha;s, have more accurately siated the real source of the difficulty had
he suygested that the United States’ authorities have long endeavoured, and are still
endeavouring, to obtain that which by their solemn Treaty they deliberately renounced,
and to deprive the Canadian people of that which by Treaty the Canadian people lawfully
acquired.

The people of the British North American Provinces, ever since the year 1818 (with
the exception of those periods in which the Reciprocity Treaty and the Fishery Clauses of
the Washington ‘Treaty prevailed), bave, at enormous expense, and with great difficulty,
been protecting their fisheries against encroachments by fishermen of the United States,
carried on under every form and pretext, and aided by such denunciations as Mr. Phelps
has thiought proper to reproduce on this occasion. They value no less now than they
formerly did the rights which were secured to them by the Treaty, and they are still
indisposed to yield those rights, either to individual aggression or official demands.

The course of the Canadian Government since the rescission of the Fishery Clauses
of the Washington Treaty has been such as hardly to merit the asparsions which
Mr. Phelps has used. In order to avoid irritation and to meet a desire w’ ..+  he Covern-
ment represented by Mr. Phelps professed to entertain for the settlement ot aii questions
which could reawaken controversy, they renewed for six months after the expiration of
those clauses all the benefits which the United States’ fishermen bad enjoyed under them,
although, during that interval, the Government of the United States enforced against
Canadian fishermen the Laws which those Fishery Clauses had suspended.

Mr. Bayard, the United States’ Secretary of State, has made some recognition of
these factsin a letter which he is reported to have written recently to the owners of the
“David J. Adams.” He says:—

¢ More than one year ago I sought to protect our citizens engaged in fishing from
results which might attend any possible misunderstanding betweeu the Governments of
Great Britain and the United States as to the measure of their mutual rights and privi-
leges in the territorial waters of British North America. After the termination of the
Fishery Articles of the Treaty of Washington, in June last, it seemed to me then, and
it seems to me now, very hard that ditferences of opinion between the two Governments
should cause loss to honest citizens, whose line of obedience might be thus rendered vacue
and uncertain, and their property be brought into jeopardy. influenced by this feeling, I
procured a temporary arrangement which secured our fishermen full enjoyment of all
Canadian fisheries, free from molestation, during a period which would permit discussion
of a just international settlement of the whole Fishery question, but other counsels
prevailed, and my efforts further to protect fishermen from such trouble as you now suffer
were unavailing.” B .

At the end of the interval of six months the United States’ authorities concluded
to refrain from any attempt to negotiate for larger fishery rights for- their people, and
they have continued to enforce their Customs Laws against the fishermen and people of

Oanada. _
The least they could have been expected to do under these circumstances was to leave
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to the people of Canada the full and unquestioned enjoyment of the rights secured to them
by Treaty. The Government of Canada has simply insisted upon those rights and has
presented to the legal Tribunals its claim to have them enforced.

The insinuations of ulterior motives, the imputations of unfriendly dispositions, and
the singularly inaccurate representation of all the leading features of the questions under
discussion, may, it has been assumed, be passed by with little more comment. They are
hardly likely to induce Her Majesty’s Government to sacrifice the rights which they have
heretofore helped our people to protect, and they are too famiiiar to awaken indignation or
surprise. : :

The Undersigned respectfully recommends that the substance of this Memorandum, if
approved, be forwarded to the Secretary of State for the Colonies, for the information of
Her Majesty’s Government. "

(Signed) JNO. 8. D. THOMPSON,
Mintster of Juslice,
Ottawa, July 22, 1886.




