FEBRUARY 1.

Notwithstanding what has been said by Coke and Blackstona
in favour of the supposed autochthonous character of English
law, very few modern lawyers, who have considered the matter,
can doubt that in many most important particulars English law is
really founded and built up on principles derived from the
Roman law. That majestic creation of human genius whieh for
50 long dominated Europe and even to-day is the fountain of
most of its jurisprudence, forms a mine of juristic learning
fortified by experience, which it would have been folly for Eng-
lish lawyers in search of sound rules of decision to negleet or
ignore. English law cennot be said to have been founded on
Roman law in the sense in which that of countries which have
adopted the civil law may be said to be, at the same time our
indebtedness to it is a matter of no reasonable doubt, and in
this respect the eclectic genius of the English people iz mani-
fested in the way in which they have selected from its principles
what seemed best for themselves, adopting what makes for free-
dom and liberty, and rejecting what makes for absolutism.

The debt we owe to Roman jurisprudence is obviously Well
indicated by our legal phraseology—where, for instance, does the
word ‘‘action’’ as applied to legal procvedings come from, except
it be the Roman ‘actio,”” and when we classify actions as being
either in rem, or in personam, we are clearly following Roman
precedent. Where does our ides of a writ of summons as the
way of beginning an action come from but from the Roman pro-
oeeding of ‘‘voeatio in jus?”’

‘Where we talk of vindicating our rights is it not the Roman
procedure of *‘vindicatio’’ which is probably at the foundation of
the idea which we wish to express. Possession in its legal and
technical sense is undoubtedly derived from the Roman
¢ posgessio.”’
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Title by ‘‘preseription’’ is, when we come to think of it, a
curious term well known amongst us; it has, as we all know,
nothing to do with doctors or their prescriptions, but why and
how did-*‘preseription’’ come to designate a title acquired by
length of possession with which it appears to have no connec-
tion? If we would find an answer we must seek it in the Roman
law, where we shall find that the ‘‘preseriptio’” was a formal part
of the ‘““‘formula’ or pleading at one time in forece under the
Roman law, and that the ¢‘prescriptio’” as its name denotes, was
placed at the beginning of the whole ‘‘formula’’ for the purpose
of limiting the injury; and where a defendant claimed to have
acquired a title by length of possession to the subject matter of
the actidn, he set it up in the ‘‘prescriptio,”” which had the effect
of limiting the injury to that one point, and hence it came to pass
that this mode of pleading gave its name to a title acquired by
length of possession, as it has also done with us who have never
adopted the mode of pleading which gave birth to the term.

When we talk of taking ‘‘exceptions’’ to pleadings or evi-
dence, the Roman ‘‘exceptio’’ is probably at the root of the idea.

In our law affecting testate and intestate estates we should
naturally expect to find Roman terms of art employed, because it
is well known the civil lawyers had a good deal to do with mould-
ing that branch of the law, nor are we disappointed. ‘‘Testa-
ment,’’ ““‘codicil,”’ ‘‘legacy,’’ ‘‘ademption’’ of legacies, ‘‘nuncup-
ative’’ wills, ‘‘bona vacantia,”’ ‘‘donatio mortis causa’’ are all
terms of art, derived from Roman law. It is true we use the
word ‘‘codicil”” in a somewhat different sense—with the Romans
it was a sort of supplementary will, but not necessarily executed
with the formalities of an ordinary testament.

Even the Roman law which rendered a will invalid unless
the heir was expressly named therein, and which was never
adopted in English law, has lingered amongst us as a sort of
popular traditionary law, expressed in the popular phrase of
“‘cutting off the heir with a shilling.”’

In the field of contract we find the words ‘‘contract,”’ ‘‘stipu-
lation,”’ ‘‘obligation,”’ ‘‘debtor,”’ and ‘‘creditor,’’ are all deriva-
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twes from Roman words expressing the same ideas. And
when we talk of novatiun of contracts, we are borrowing the
‘‘novatioc’’ Roman law——-and “undum paetum” is also a dls-
~ tinetly Roman law term. '

Our equity law, which took its rise in cxrcumstances somewhat
simiiar to those which gave rise to the prmtorian law of ancient
Rome, has borrowed many of its prineiples from Roman Jurxs-
prudence.

The fiduciary is none other than the ‘‘fiduciarius’’ of Roman
law in an English dress. Our process of discovery seems to have its
origin in the practice of the Roman law which enalbled a cestui
que trust to examine his {rustee on oath as to the alleged trust.
Injunctions have their prototypes in the interdict of Roman law,
and many other instances might be found to shew how much this
branch of law has been built up on Roman prineciples.

Our law relating to partnerships and corporations has in like
manner been similarily inspired. Even the idea that the fees paid
to members of the learned professions, such as doetors and law-
yers, were in the nature of ‘“honoraria’’ and not the subject of
action, is plainly derived from Roman law.

Bat it is not the object of this paper to ‘race all the particu-
lars in which our law, or legal ideas, and principles, are derived
from the law of ancient Rome, but rather to call attention more
particularly to our legal phraseology which has so palpably
2 Roman origin, and to suggest, that whenever we find English
and Roman law alike, or very similar, we may not unreasonably
conclude that our legal ancestors who so evidently adopted the
language of Roman Law, may have also adopted its prineciples.

A very striking and concrete case, shewing the method. em-
ployed appears to be furnished by Lord Holt’s celebrated judg-
ment in the case of Coggs v. Bernard, where he adopts the
phraseology of Roman law with regard to the different kinds of
bailments, and founds himself on Bracton, who in turn borrowed
his law from the Institutes without acknowledgment.

Geo 8. HoLMESTED:
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LAW BREAKING IN HIGH PLACES.

oceasionally become law brenkers

Chapter 15 of the statutes of Ontario for 1906 is an Act to
provide for the supply and transmission of electric power for
the use of municipalities. The Hydro-Electric Power Commis-
sion of Ontario is created by that statute, one of the members
thereof being a member of the Executive Counecil of Ontario, and
upon this Commission are conferred most extensive powers, in-
cluding the exereise of judicial functions in certain cases.

Section 6 makes provisions for the furnishing by the Com-
mission to munieipalities desiring to take the benefit of the Act
all necessary estimates, plans and specifications as to the werks
neressary for the distrubution of power so to be supplied, and
a statement of the terms and conditions upon which such eleotri-
cal power may be transmitted and supplied, together with a
form of the contract to be entered into between the municipal
corporation and the Commission,

Section 7 then atthorizes the municipal corporation to submit
to the duly qualified electors a by-law authorizing the municipal
corporation to enter into the contract above referred to, and, in
case such by-law receives the assent of the majority of the elee-
tors voting thereon, such contract may be entered into and
executed by the Commission and the corporation, subject to the
approval of the Lientenant-Governor in Couneil.

It would appear that the Chairman of the Commission, who
is a member of the Ontario (Government, has been on a tour
through the Province for the purpose of explaining the meaning
of the Act, and urging municipalities to take advantage of its
provisions.

A by-law purporting to be the chlld of 8. 7, prepared by the
Commission and endorsed by the Couneil of the city of Toronto
wag recently submitted to the electors, and carried by a large
majority. Before the submission of this by-law, at a public
meeting held in the city, the Chairman of the Commission, in

If we read aright the information contained in the daily
papers of Toronto we have an 1llmstratwn as to how law nukers
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answer to & question, admitted that the conditions precedent
required by s. 6 had not been complied with, and that no contract
had been prepared gr even diseussed; but he nevertheless urged
the publie to vote for the by-law, which, though- it-purported-
to be made pursuant to the statute, gave none of the information
which the legislature provided should be given to electors to en-
able them to record an intelligent vote. There would seem there-
fore to be no doubt that the by-law is illegal, and the vote not
the expression of the will of the people in the manner desired
and intended by the legislature.

It is not material for the present discussion whether the
Commission o» its Chairman or the municipal council of the
City of Toronto is to blame for the dafective and therefore
illegal by-law, which was sent to the people. The fact remains
that both the Chairman and the Commission and the Mayor and
Board of Control of the eity were very active in favour of obtain-
ing an affirmative vote on the by-law,

All this presents & somewhat striking spectacle and one which
is not merely of passing interest, for it concerns the administra-
tion of the laws of the land by those entrusted therewith. The
Commission being given judicial powers in certain cases it ‘is
necessary that its members should aet judieially in all matters
connected with the Commission. The governing body of a muni-
cipality has also large powers and great responsibility and should
act with due regard thereto. It may safely be said that in this
very important matter they have one and all acted without that
consideration and regard to the obligation imposed upon them by
their respective positions to observe the law which they under-
took to administer.

Apart from the question as to whether it is desirable or digni-
fled for a member of the Government and one holding a judieial
position to travel the country and make strong appeals to the

-electors to avail themselves of the services of the Commission
of which he is the head (which is perhaps more than a mere mat-
ter of taste), it certainly is desirable to comment up 1 the
more important features of this matter to which we have already

S G D o L
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alluded, -ev_en though, in this case, no great harm may haye re-
sulted. And furthér it may be remarked that if no protest is
entered (and as yet we have heard nothing of any motion to

_.Quash this by-law, probably because it is not thought worth . . =

while) the action of those occupying these high positions might
be looked upon as a precedent for further breaches of a very im.
portant Act, which, as we have already stated, for certain pur-
poses, creates a new judieial forum or Court having very exten-
sive powers, of the extent of which no one can at present form an
opinion,

It ought not to be necessary at this tiwne of day to re-assert
the proposition that no eireumstances or motives of expediency
or alleged benefit of the public should be permitted to form an
excuse for those clothed with judicial powers or statutory author-
ity as makers of the laws or administrators thereof to aid in the
breach of any law; especic..y in a case of this kind, where the
enactment was evidently intended for the protection of the com-
munity by requiring information to be given withsat which no
intelligent vote could be cast.

THE LOED CHANCELLOR ON JUDICIAL
APPOINTMENTS.

In England the kelection of men to hold the position of jus-
tices of the peace is of much more importance than it is in Can.
ada, their juriediction and duties being more extensive, and a
greater respomsibility being thrown upon them. In that country
the Lord Chancellor acts for the Government in appointing its
Justices of the peace as well ag the other judges of the land. The
exigencies of party polities are detrimental even in »caid old Eng-
land. Here appointments have been made, more especially of
late years, at the instigation and demand of party men, which
bave brought diseredit upon the Government making them,

The evil in England is considered to be so great that recently
sixty-eight Liberal members of the :ouse of Commons pre-
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- gented ‘to the Lord Ch&nﬂeﬂog;. & memorial- praying fm some -
new system of appointment. of these magistrates, which would

fully noted by.the powers that be, and not only noted but acted
upon, if the Bench in Canada is to retain anything of its historie
dignity and efuciency, The Chancellor’s remarks were as
follows :—

‘It is one thing to correet monopolies and open the Bench
to the honourable ambition of men of all parties. 1t is quite a
different thing to treat the position of justice as merely or
mainly a reward of party services. Yet this is what I am con-
stantly and most unfortunately asked to do, not, irideed, by the
great bulk of' members, but by some of them, and by many out-
side. And it is most significant that, with the exception of two
or three names, I cannot recall any application from any Cor
servative member for the appointihent of any person as justice
of the peace. So widespread and so deeply-rooted seems to be
the persuasion that the Bench of justices is the appanage of
party, and the Lord Chancellor the mere registrar of party
selections, Now this is, in my judgment, a serious danger. Jus-
tices of the peace in England and Wales deal with an immense
proportion of the total number of eriminal eases at one stage or
another, and have a jrisdiction which ranges from long terms
of penal servitude at Quarter Sessions to slight punishment at
Petty Sessions, with practically little. chance of appeal, I am
certain that I ought not to allow an office which places in men’s
bands the liberty and reputation of their humblest neighbours
to become the subject of political traffie. The prineiple upon
which I have acted, and shall continue to act, is that, if & man
is suitable, the fact that he is & strong party man, on whatever
side, is no objection, A great proportion of the ables. and most
vigorous men are so; and justices, being unpaid, cannot be re.
quired as judges are, to lay aside political activity. But I shall
not allow a defect in the necessary qualities to be made good by
political services or restriet the choice to those who have been
politically active. My purpose is that the Bench of justices

be non-political, The reply of the Lord Changellor, Lord Lore-
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shali ‘be eonstltuted ona fau- bala.nea of; classés and opinions, ex-
‘sluding none; in partmular not excluding these who take no
part whatever in politics, As for the elaims of local ‘members,
I must exeroise my own discretion as to whom 1 may consult in
 any pamciﬂar case; and I certainly am not prepared to render
an account to anyone of my reasons for choosing one man or
omitting ancther. To make appointments on such a footing
would be fatal.”

4 LAWYER’S ACCOUNTS.

The En; sh Law Society, as we learn from the Law Times
of Dee. 22, “ult., has been diszussing the appointment of a spe-
cial committee to consider the advisability of frathing rules and
regulations as to the method in which a solicitor should (1)
keep his accounts and audit them, (2) keep and audit trust ac-
counts, (3) conduet his professional business, ete.

It would appear that recent events across the water have
swakened in the public mind a certain semse of uneasiness in
these matters, and it was thought that some safeguards, such as
proposed, would be helpful.

There is unfortunately some need for more careful book-
keeping and auditing of accounts in this country as well as
in England, and possibly our Law Society might do some good,
both to the profession and to the publie, by discussing this sub-
jeet and making some suggestions, and if necessary regulations,
which would’ insure more accuracy in the matters referred to,
and in safegusrding the public and protecting solicitors against
themseives by the auditing of trust accounts, ete.

We all know that the weak spot in almost every lawyer’s
office is the bookkeeping part of it. In large offices there is
necessarily kept a bookkeeper or accountant; but in smaller
offices this is generally toc expensive a luxury. But gven some
of those who are in a smaller way of business think it quite
worth while to have their clients’ accounts, in faet, all their ac-
counts, audited from time to time, This should be a rule and
not an exception,
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'I‘he Yokt 1mportant safeguard ‘for both solicitor and cHent
is alwsys to keep a special bank account for moneys belonging
to ehents this aeeount never to be drawn on under any eireum-

If this proper course had always been adopted, many d:sasters
would have been averted. No careful business man would be
likely to entrust his affairs to » solicitor if he knew that his
money was to be mixed up with that of his lawyer.

Some of the leading journals in England and the United
States have been discussing the position which the British Gov-
ernment would take in case of a war between the United States
and Japan. - Whilst the danger of such an event seems happily
to have passed away, it will be of interest to refer to the treaty
between England and Japan, which during its continuance
would necessarily govern England’s action in case of Japan be-
ing involved in war with other powers. The question having
been agsked whether this treaty would require the British Govern-
ment to side with Jupan in case of a war with the United States,
the London Standaerd admitted that such an obligation existed
and declared that it would be discharged. As to this treaty, it
was signed on August 12, 1905; article 2 providing that:—
“Should either of the high contracting parties be involved in
war in defence of its territorial rights or special interest, the
other party will at once come to the assistance of its ally, and
both parties will condust the war in common and make peace
in mutual agreement with any power or powers involved in such
war.”” The words of doubtful import would be ‘‘special inter-
est’’ and diplomatists would have ample scope for lengthy dis-
cussion as to their meaning.

The number of that excellent serial the Living Age for Jan.
12, reproduces a very readable article from the Monthly Review
entitled, *‘The Lords as the Supreme Court of Appeal.’’ This
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“title is not-quite acourate, nor does the writer speak correctly
when he styles -the House of Lords ‘‘the Supreme Court of
this Realm.” It is only the Court of last resort for the

~"’Gnurt?:af:“that“part“‘af“th'e"Reﬁ?ﬁ“knbwv"'as“"tlfe"Bﬁitiéh;“Iﬂé's. T

The writer does incidentally refer to ‘“‘the Judicial Committee
of the Privy Council, which hearg appeals from India and the
colonies.”” This is not un unusual mode of expression on the
part of some English writers, when speaking of the Greater Bri-
tain, ineluding, as it does, such enormous and important terri-
tories as the larger -part of the North American continent,
known as the Dominion of Canada, the great empire of
India, the Australian continent and & considerable portion of the
continent of Africe. However, even untravelled and insnlar
Englishmen are beginning to learn a few things, and we
have hopes of them in time. Eye-openers come to them occa-
sionally. To mention a very small one (but perhaps for that
reason to be more appreciated) the ‘‘Lady of the Snows,” so
called, a few weeks ago saw a butterfly enjoying the balmy
air of Canada, whilst at the same time men were perishing in
the snow storms which swept over the frozen fields of England.
We trust our enterprising neighbours to the south of us have
not been making any radical changes in the Gulf of Mexico,
which would affeet the flow of the Gulf Stream,

One of the most importent subjects that will engage the
etteation of the Ontario Legislature at its present session, at
least to professional men, is that of company law. The Provin-
cial Secretary has introduced a Bill, which has been widely dis-
tributed amongst the profession and others with a most laudable
desire of obtaining any suggestion which might be helpful in
framing an Aet dealing with the many important and diffcult
problems arising in connection with company law. Want of
space prevents further reference to this Bill at present; but we
hope to refer to it more fully in our next issue. In the meantime
we would suggest to those of our readers who feel any interest.
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tion to the Department), and make any suggestion to the mem.

_ber having it in charge. Now is the time to suggest any | altara-
tion, amendment or addition.

““Good wine needs no bush,’’ and we are sure our readers will-
appreciate the fine rich flavour of the following samples of
answers given by candidates at a law examination held in a
sister Province somewhat less than a hundred years ago. We
ar- particularly struck by the elear crisp definition given in No,
2, and the more long drawn-out sweetness of No. 3, the author
of which must surely have been an unlicensed conveyancer in
some previous state of existence,

The questions and answers are as folluws:—

1. Explain and illustrate the maxim ‘‘Equality is equity.”

AN, Where the performance of something which has been
undertaken has become impossible, and another agreement is
proposed of equal value to take its place equity will favour such
new arrangement for ‘‘equality is equity.”’

2. What is an executory consideration?

ANB, An executory consideration is a consideration paid to
an executor.

3. Outlme an essential feature of a valid conveyance?

Axs. A valid conveyance must contasin ‘‘This Indenture’’
whether in duplicate or triplicate, the date, the party hercinafter
referred to as the party of the first part, and the party herein-
after referred to as the party of the second part, and then a little
lower down there is ““To Have and to Hold,’’ which is usually
put in capital letters,
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- REVIEW OF CUBRENT ENGLISH CASES.
(Registered in acoordance with the Cupyright Act.)

WiILL—CONSTRUCTION —BEQUEST—‘ MONEY INVESTED IN’’ SPHOI-
FIED SECURITIES—SUBSEQUENT CHANGE OF INVESTMENT—
Wiis Acr, 1887 (1 Vior. ¢ 26) s 24—(R.8.0. c¢. 128, s,
26).

In Re Slater, Slater v. Slater (1906) 2 Ch. 480 a testator bad
bequeathed the interest arising from his money invested in
the Lambeth Water Works Company. After the date of the will
and before the testator’s death the Lambeth Water Works Com-
pany’s undertsking had been taken over by the Wrter Board
under the provisions of a statute, and.a sum of Metropolitan
Water Stock had been issved to the ' ator in liea of his shares
in the company, and these substituwd shares were held by him
at the time of his death. Joyée, J., held that the Metropolitan
Water Stock did not pass, that the will as to the property des-
eribed in it must, under s. 24 of the Wills Aet (R.8.0. ¢. 128, s,
26), be taken to speak and take effect as if executed immediately
before the testator’s death, and at that date there was no money
invested in the specified security on which the bequest could
operate, ’

CosTS-——SEVERAL ACTIONS — SEVERAL APPEARANCES IN SEPARATE
ACTIONS ENTERED AT THE SAME TIME—ENTERING APPEARANCE,

In Price v. Clinton (1906) 2 Ch. 487 Joyce, J.,, held that
where there are numerous actions by different plaintiffs against
the same defendant, and the defendant’s solicitor enters ap-
pearance in all the actions at the same time, he is entitled to be
allowed for a separate attendance in respeet of each entry.

CoPYRIGHT — ILLUBTRATED TRADE CATALOGUE — ‘‘Book’’ copy-
RIGHT AcT, 1842 (5 & 6 Vicr. 8. 46), 8. 2,

Davis v. Benjomin (1906) 2 Ch. 491 need only be briefly
mentioned. It deals with a matter of copyright law and Eady,
J., holds that a trade ecatalogue illustrated, with no letter press
except the names of the advertising firm and the names and
prices of the articles, is a sheet of letter press and therefore a
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“Book’’ ‘within the meaning of the Copyright Act, q-842_—%(5 &6
Viet. ¢. 45), and an injunctiun restraining the infringement of -
the copyright was granted.

PLEADING—PARTICULARS—LOST GRANT. _ .

Palmer v. Guadagni (1906) 2 Ch. 494 deals with a narrow
point of practice. The defendants in their defence set up & lqst
grant, but omitted to state the date or the names of the parties
thereto. The plaintiff applied to strike out this allegation unless
particulars of dates and parties were furnished. Eady, J., re-
fused the application holding that under the modern practice
such particulars could not be required in the case of a lost grant
where, as here, the defendants were insisting that the facts war-
ranted a presumption of the existence of such lost grant.

PRACTICE—~DECLARATORY JUDGMENT -— DECLARATION THAT EX-
PIRED PATENT WAS INVALID—RULE 289—(ONT, JUD. ACT 8.
57(5)). ’ '

In North Eastern M.E. Co. v. Leeds Forge Co. (1908) 2 Ch.
498" the Court of Appeal (Williams, Romer, and Cozens- .
Hardy, L.dJ.), have affirmed the decision of Joyce, J. (1908), 1
Ch. 324 (noted, ante, vol, p. 339), to the effect that an action will
not lie merely to obtain a declaration that a patent which has
expired was invalid.

LiEssoR AND LESSEF—OQFPTION T0 PURCHASE—CONTRACT TO CONVEY
—REMOTENESS—PERPETUITY—DAMAGES,

Worthing v. Heather (19068) 2 Ch. 582 was an action for al-
ternative relief. The plaintiff claimed specific performance of a
contract to convey certain lands pursuant to an option, or for
damages for breach of the covenant to convey upon the plain-
tiffs electing to exervise the option to purchase. The lease in
which the option was contained was one for 30 years, and the
option wus thereby given to the lessees to purchase the reversion
in fee of the demised premises at any time during the continu-
ance of the term. This option Warrington, J., held was invalid
as being an infringement of the rule against perpetuities and
therefore could not be enforced by specific performance, and the
fact that lessees were a charitable corporation was held to make
no difference, but he held that the plaintiffs were entitled to
damages for breach of the covenant to convey. K
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ANCIENT LIGHTS—EASEMENT-—ALTERATION OF DOMINANT TENE-
MENT—INCREASED BURDEN ON SERVIENT TENEMENT--DE-
STRUCTION OF EASEMENI~~ACTION FOR DEOLARATION THAT
. TENEMENT IS NOT SUBJECT TO.AN EASEMENT. . ... .

Ankerson v. Connelly (1808) 2 Ch. 544 was an action for a
declaration that the plaintiff’s tenement was not subject to an
easement of light in favour of the defendant’s adjoining tene-
ment. The defendant had aequired an easement of light as
against the plaintiff’s tenement, but subsequently he had
altered his own premises so as to prevent the access of light ex-:
cept over the plaintiff’s premises, and if he had not done tais
the plaintiff could have built on his land without interfering
with the defendant’s right to light. Warrington, J., held that
this alteration had the effect of destroying the easement alto-
gether, and he made the declaration asked.

COPYRIGHT-—-EQUITABLE ABSIGNMENT-—BARGAIN WITH AUTHOR TO
WRITE AND SELL STORY TO PUBLISHER—SUBREQUENT SALE OF
COPYRIGHT TO ANOTHER—COPYRIGHT AcT, 1842 (5 & 6 VicT.
c. 45), ss8. 2, 18,

Ward v. Long (1906) 2 Ch. 550 was an action to restrain the
infringement of a copyright. The plaintiff’s right was acquired
under a contract made with one Shiel to write for the plaintiff
for a certain sum & story of a certain length. The story was
written, but proved not to be of the specified number of wor’
and the plaintiffs refused to pay the full price agreed. Shiel
then purported to sell the copyright in the story to the defen-
dants who bought without notice of the plaintiff’s rights.
Kekewich, J., held that the contract with the plaintiff constituted
a good contract for the purchase of the copyright of the story
and a good equitable assignment of it to the plaintiffs and there-
for that they were entitled to the injunetivu they claimed.

PRACTICE—SPECIAL LEAVE TO APPEAL TO King 1IN CouNciL,

In Victorian Railway Commissioners v. Brown (1906) A.C.
381 the Judiciai Committee of the Privy Counecil have applied
to Australian appeals the same rule as they have laid down with
regard w Canadian appeals in Clergue v. Murray (1903) A.C.
521, viz., that where the petitioners for leave to appeal elected
to appeal to a colonial Court from which it is known there is
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no further appeal except by leave. Their Lordships will not
grant that leave except in a very special case.

TRADE UNION—LIABILITY OF UNION FOR ACTS OF DELEGATES—
PRINCIPAL AND AGENT—AUTHORITY OF BRANCH OFFICIALS TO

BIND UNION—RATIFICATION—PAYMENTS TO WORKMEN ON
STRIKE.

Denaby and C. M. Collieries v. Yorkshire Miners’ Assoctation
(1906) A.C. 384 was an action brought by the plaintiffs against
a trade union to recover damages on the ground that the defen-
dants by their officials had induced the plaintiffs’ workmen to
break their contracts with the plaintiffs and that the union had
ratified and adopted the act of their officials. At the trial the
jury appear to have given a sweeping verdict in favour of the
plaintiffs for whom judgment was given by Lawrance, J., which
was subsequently reversed by the Court of Appeal. The House of
Lords (Lord Loreburn, L.C. and Lords Macnaghten, Davey,
James, Robertson and Atkinson), affirmed the decision of the
Court of Appeal principally on the ground that the findings of
the jury were not warranted by the evidence. It appeared that
the officials whose action was complained of, were representatives
of loeal branches in the council of the union, but that their
action was not expressly authorized by the union, and, on the
contrary, was contrary to the rules of the union, and their Lord-
ships held that their position as representatives did not make
them agents of the union, and that the payment of maintenance
to the plaintiff’s workmen who went-on strike did not make the
union in anyway liable to the plaintiffs.

PATENT—(ONSTRUCTION—INFRINGEMENT —EXERCISE AND VEND
—SALE IN ENGLAND—DELIVERY ABROAD.

In Badische Anilin und Soda Fabrik v. Hickson' (1906) A.
C. 419, the House of Lords (Lord Loreburn, L.C., and Lords
Davey, J ames, Robertson and Atkinson), have unanimously
affirmed the judgment of the Court of Appeal (1905) 2 Ch. 495
to the effect that where a contract is made in the United King-
dom to sell patented goods which are abroad and the contract is
completed by the appropriation or delivery of the goods abroad,
the vendor does not “‘use, exercise or vend’’ the invention in the
United Kingdom within the meaning of the patent, and conse-
quently that it is no infringement.
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Province of Ontario.
COURT OF APPEAL

Moss, C.J.0,, Osler, Garrow, MacLaren, JJ.A., Teetzel, J.]

_ [Nov. 12, 1906.
RosixsoN v. McGILLIVARY. :

Bankruptcy and insolvency—Preferential transfer of cheque—
Deposit with private banker—dApplication by banker upon
overdue note—Absence of pre-arrangement and of intent to
prefer.

On an appeal from the judgment reported 12 O.LR. 91;
42 C.L.J. 514, the judgment of Divisional Court was affirmed.

Gibbons, K.C., and G. 8. Gibbons, for appellants. T. G. Mere-
dith, K.C., and Blewett, contra.

e e

Full Court.) [Nov, 21, 1906.
In rE ONTARIO MEDICAL AcT.

“T'o practise medicine’’—Use of drugs and other substances
—Construction—Reference by Lieutenant-Governor.

Case referred by the Lieutenant-Governor nnder R.8.0. 1897,
¢ 84,

Held, that the words ‘‘ to practise medicine’’ in s, 49 of the On-
tario Medical Act, R.3.0. 1897, ¢. 176, cannot be construed, ex-
cept a8 concrete cases arise, further than in sonie such way as
follows: If it were shewn that a person not registered under
the Ontario Medieal Act attempted to eure or alleviate disease by
methods and courses of treatment known to medical science, and
adopted and used in their practice by medical practitioners regis-
tered under the Act, or advised or prescribed treatment for
disease or illness such as would be advised or prescribed by the
registered practitioner, then, although what was done, preseribed
or administered, did not involve the use or application of any
drug or other substance having or supposed to have the pro-
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paz'tv of euripz or alleviatmg dlsease, he might be held to be
practising medicine within the meaning of this section.

Per MerepiTs, J.A.—The words ‘“‘practise medicine’’ in s.
49, should be given their primary and popular meaning, namely,
practising the art ot healing the sick by means of medicine
and drugs.

Held, also (GARROW, J4.A., dubitante, and "!IEREDITH, J.A.,
dissentiente), that a refeic.1ce to the Court to determine the con-
struction of the above section was competent to the Lieutenant-
Governor in Couneil, under R.8.0, 1897, c. 84, s. 1, being “An
Act for expediting the deeision of constitutional and other pro-
vineial questions.

Per Garrow, J.A.—A patient ought reasonably to be held to
be at liberty to go to the christian scientist, the nsieopath, the
medical electrician, the masseuse, ete., and request, obtain and
pay for the treatment which these persons give so long as he does
his own diagnosing and preseribing.

W. Nesbitt, K.C., and H. 8. Osler, for the College of Physi-
sians and Surgeons of Ontario. 8. H. Blake, X.C., and J. E.
Dry, for the Osteopaths. H, Cassels, K.C., and E. 8. Cassels,
fr the First Chureh of Christian Secisntists. W. M. Hall, for
other Christian Seientists,

Full Court.] [Nov. 24, 1906.
PrEstoN v. ToroNTO RAILWAY Co.
Negligence—Sitreet railway—Piing snow atf side of track—Con-
tributory negligence—Plaintiff putting himself in perdl.

On an appeal from the judgment reported 11 O.L.R. 56; 42
C.L.J. 38, the judgment of the Divisional Court was afﬁrmed

I\IERLDITH, J.A,, dissenting,
W. Nesbitt, KC and D. L. McCarthy, for appellauts Shers

ley Denison, contra.

Full Court.] [Dee. 1, 19086,
In RE McKENNA AND TOWNSHIP or OSGOODE.

Municipal law—Drai nage—-Engmeer s report—Delay—Ezten-
sion of time.

Sec. 9, nub-s. 8 of the Munieipal Dramage Act, 62 Viet, (2}
¢, 28(0. ), provides that the report of the engineer upon & muni-
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cipal drainage scheme shall be filed within six months after the
flling of the petition, provided that upon the application of the
engineer the time may be extended from time to time for addi-

tional. periods.of six months, when the.ocouneil iz satisfiad that -

owing to the nature of the work it was impracticable for the
report of the engineer to be complercd within the time lirait.
In this case the engineer was appointed to make exaniination and
report in August, 1900. No report was made until February,
1905, and no excuse was shewn for the delay except a statement
of the engineer that he was unable owing to press of other work
and lack of assistance to proceed with the examination of the
aren involved. The report was adopted in June, 1905, and in
the following month was provisionally adopted by by-law. There
were a number of extensions granted in connection with the
making of the report, but several of them were after the ex-
tended time had expired, so that there were periods when the
engineer had no authority or right to proeeed with the work;
and the council did not act upon the right given it by sub-s. 9
of 8. 9. to procure another engineer to go on with the work,

Held, that when the report was made the petition was not
on foot and there was therefore no warrant to the counecil for
adopting the report or founding a by-law upon it.

The power of extension given,can only be exercised under the
condition deseribed in sub-s. 8, It is a limited power to extend
for good cause. It is dependent upon inability of the engineer
owing to the nature of the work, not upon dilatoriness or supine-
ness cn his part,

Wilson, K.C., for municipality, appellants. Latchford, K.C,,
for vespondent.

Full Court.] {Dee. 24, 1906.
FEDERAL LIFE ASSURANCE Co. v. STINSON.

Mart:r,:age—-Redam-pti'on—-Priorities——E’zecution creditors prov.
ing claims n Master’s office—Payment of mortgagee’s claim
—Subsequent statutory assignment by mortgagor for bens.
fit of creditors——Rights of assignee—Assignmenis and Pre-
ferences Act, s. 11,

Upon the ususl reference under a judgment for foreclosure
or rgdemption in an action upon a mortgage, four judg nent
ereditors of the mortgagor having writs of f. fa. lands i the
sheriff’s hands were added as parties in the Master’s office, and
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proved claims upon their respective judgments. The Master
made his report by which he found that they were the only in-
cumbrancers, and appointed a day for payment by them of the
amount found due to the plaintiffs as mortgagees. After con-
firmation of the report, the respondent obtained assignments of
the judgment, and was added as a party defendant by the
Master’s order. He then redeemed the plaintiffs by payment of
the amount found due, and the Master took a subsequent account
as between him and the mortgagor in respect of his claims on
the mortgage and judgments, and appointed a day for payment
by® the mortgagor of the total amount. After confirmation of
this report, and before the day named for payment, the mort-
gagor made an assignment for the benefit of his creditors under
the Assignments and Preferences Act to the appellant, upon
whose application an order was made adding him as a party, ex-
tending the time for redemption, and directing a reference back
to the Master to take a new account and appoint a new day.

Held, MereDITH, J.A., dissenting, that, notwithstanding the
provisions of s. 11 of the Assignments and Preferences Act, the
appellant was not entitled to redeem by payment of the amount
due upon the mortgage only, and thus take priority of the re-
spondent in respect of his claim upon the judgments.

Per OsLER, J.A.—Before the assignment to the appellant, the
respondent had acquired a new and independent status. By the
adjudication of the Court he acquired a lien, charge, or incum-
brance upon the lands, and the right as such incumbrancer to
redeem the mortgagees—a right which he exercised before the
appellant, pendente lite, acquired the equity of redemption by
the assignment. Before this, too, his claims on the mortgage and
judgments had been consolidated and his right to be redeemed
by the mortgagor, in respect of the whole, declared. An interest
or charge of this nature is not affected by the Aect.

Baker v. Harris (1810), 16 Ves. 397, applied.

Order of a Divisional Court affirmed.

D. L. McCarthy, for appellant. Cassels, K.C., and R. S. Cas-
sels, for respondent.

Full Court.] KersSTEIN v. COHEN. [Dec. 24, 1906.
Trode mark—Infringement—Coined word—Similarity—Colour-
able imitation—Costs.

The judgment of Mulock, C.J. Ex. D,, 11 O.LR. 450; 42
L.J. 355, dismissing without costs an action to restrain the
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defendants from using the coined word ‘‘Sta-Zon’’ to deseribe
their eye glasses, in alleged infringement of the plaintiffs’ regis-
tered trade mark ‘‘Shur-On,’’ was affirmed on appeal.

J. A. MacIntosh, for plaintiffs, appellants. J. H. Moss and
C. A. Moss, for defendants, respondents.

Full Court.] , [Dec. 28, 1906.
RE SINCLAIR AND TOowN OF OWEN SOUND.

Municrpal Corporations—Local option by-law—Voting on by
electors—Town divided into wards—Objections to by-ldl.

A by-law enacted under the local option provisions of the
Liquor License Act, R.S.0. 1897, ¢. 245, to prohibit the sale by re-
tail of spirituous liquors within the municipality, was submitted
for the approval of the electors of the municipality, as provided
by s. 141 of the Act, and was approved by a majority of 476.
The municipality being a town divided into wards, it was ob-
jected that persons who were ratepayers in respect of property
situate in different wards were not permitted to vote more than
onee on the by-law.

Held, upon a consideration of the provisions of ss. 338 to 375,
inclusive, of the Municipal Act of 1903, which are those referred
to in s. 141 of the Liquor License Act as prescribing the manner
in which the vote is to be taken, that s. 355 of the Municipal Act
does not apply to such a by-law; and the objection mentioned
and other objections to the by-law were overruled, MEREDITH, J.
A., dissenting.

Decision of a Divisional Court, 12 O.L.R. 488, affirmed.

W. Nesbitt, K.C., Haverson, K.C., and W. H. Wright, for
appellant. F. E. Hodgins, K.C., and J. W. Frost, for respon-
dents.

HIGH COURT OF JUSTICE.

Falconbridge, C.J.K.B., Britton, J., Clute, J.]  [Oet. 6, 1906.
RE GErROW AND MUNIcIPAL COUNCIL OF PICKERING.

Local option—Treating.

b

A cattle drover, not being a ‘‘temperance man,”’ nor an
agent in any way of the temperance people, who were promot-
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ing the paseage of a local option by-law, having & grudge against
a lodal hotel keeper took an active interest in the passing of the

by-law, by treating freely the electors as he travelled through - .

“the township with a view as he admitted of influencing them to
vote for the by-law. .

Held, under the cireumstances, that such treating and con-
duct was not the means of passing of the by-law in violation of
the provisions of ss. 245 and 246 of ‘he Consolidated Municipal
Act, 1908, which would make it liable to be quashed. ‘

Judgment of Meredith, C.J.C.P,, reversed.

Farewell, K.C., and J. M. Godfrey, for the appeal. DuVernet,
contra. :

+ Teetzel, J.] ' [Oct. 20, 1906.
Davies v. SovereigN BANK.

Practice—Discovery—**‘Officer’’—Member of & municipal coun-
cil—Ezamination of.

The word ‘‘officer’’ in Con. Rule 1250, 439(a) as applied
to a municipal corporation, does not extend to persons who are
merely legislative officers, but only embrases such persons as
are officers in the usual sense of that word and under the control.
of the corporation employed to administer its affairs and execute
the will of the legislative body; and while aldermen are in one
sense officers of the corporation they are not examinable for
digeovery under that rule.

Arnoldi, K.C,, for the motion. Markelcan, contra.

i,

Faleonbridge, C.J.K.B,, Britton, J., Mabee, J.]  [Oct. 23, 1906.
Burke v, TowNsaiP or TiLB®RY NORTH. '

Drainage Act—Variation in contract.

In an action brought against a township sorporation and its
contractor for damages caused by the variation of the specifioa-
tions by the contractor for the building of a drain under the
Munieipal Drainage Aet, R.8.0. 1897, o, 226,

Held, that whether the plaint'ff wes entitled to be compen-.
sated or not her elaim fell under & 98 of that Act as amended
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and her remedy was by notice and proceedings as provided for
by that section and not by writ and proceedings in an action.

H. H. Bicknell, for plaintiff. A. H. Clarke, K.C., for town-
ship. C. A. Moss, for contractor.

Meredith, C.J.C.P., McMahon, J., Anglin, J.] [Oct. 31, 1906.
PETTYPIECE v. TURLEY.

Will—Construction—Precatory trust—Power—Execution of.

A testator whose mother owned an estate for life in a farm
in which he had a reversion in fee by his will devised to her his
interest in the farm ‘‘to be disposed of as she may deem most fit
and proper for the best interest of my brothers and sisters.”” The
mother after his death deeded the farm in fee simple to one of
his sisters, the expressed condition being one dollar and natural
love and affection and the deed containing no reference whatever
to the will.

Held, that it was not necessary to determine whether the
mother took absolutely ; or whether, if she did not take absolutely,
a trust was created or a power; inasmuch as even if a trust was
created in the mother the conveyance by the mother operated
and was intended to operate as an execution of the trust, al-
though the whole was granted to one daughter only.

F. E. Hodgins, K.C., for plaintiff. Rose, for defendants.

Divisional Court.] [Nov. 7, 1906.
SCHAEFFER v. ARMSTRONG.

District Courts Act—Action beyond jurisdiction of County Court

—Discretion of district judge as to scale of costs—Rules of
Court—Application of.

Where in an action before a District County judge, without a
jury, there is a recovery for an amount beyond what could be
recovered in a County Courts Act, R.S.0. 1897, c. 109, read in the
8. 11 of the District Courts Act, R.8.0. 1897, e. 109, read in the
light of the rules of Court applicable thereto either to withhold
costs altogether or to grant a certificate therefore on the High
Court scale; but he has a discretionary power, and may therefore
certify for costs on the County Court scale only.

J. E. Jones, for plaintiff. A.J. Thompson, for defendant.
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Riddell, J.--Trial] [Nov. 16, 1906,
" Zru:a v. INDEPENDENT ORDER OF FORESIERS,

- Benefit sooisty—Rights of member—Action fo estadlish—Domes:

tic forum—=Submission to jurisdiction,

An action to establish the right of a person to membership
in a benefit society will not be entertained by the Court, even
where the society submits to the jurisdietion, until the remedies
. provided by the constitution of the soeiety have been exhausted.

A dispute arose as to +he plaintiff’s right to continue to be a
member of the defendant society, and a body of officials of the
society decided ageinst him; the plaintiff, instead of appealing
to the Grand Lodge, as permitted by the constitution, by which
he was admittedly bound, brought an action against the society,
which was dismissed, but without costs, and without prejudice
to any other action being brought after the remedies provided
by the constitution should be exhausted.

C. E. McKeown, for plaintiff, W. H. Hunter, for defendants.

Magee, J.] [Nov. 26, 1906.
McFarLaN v. ScHOOL TRUSTEES OF GR'EENOCK.

Public schools—Change of school site—Meeting to determine—
Poll—Right of farmers’ sons to vote.

By the Public Schools Act, 1 Edw. VIL ¢. 79, 5. 34 (0.), it
is enacted that the trustees of every rural school section shall
have power to select a site for a new school house, or to agree
upon a change of site for an existing school house, and shall
forthwith call a special meeting of the ratepayers of the section
to consider the site selected by them; and no site shall be adopted,
or change of site made, except in the manner hereinafter pro-
yided, without the consent of the majority of such special meet-
ing.

Held, that there is power to hold a poll at such a meeting,
and that at such polling persons entered on the assessment roll
only as ‘‘farmers’ sons’’ are entitled to vote.

Kilmer, for plaintiff, Ballantyne, for defendants.
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Magee; J.—Trial] - - [Dec: 11, 1806,
. Ryax v, P;mmcm. .

Arbe‘tration—Submwsw;——sze for award——i’ailure of arbs’tr@_' o

Stay of proceedmgs.

A sabmission to arbitration, dated Oct. 4, 1904, was under
seal, and bound the parties to abide by the award so as it was
made on or before Oct. 80, 1904, or any subsequent day to which
the arbitrators should by writing extend the time. There was
no covenant not to take other proceedings. The arbitrators pro-
eeceded to consider the matters referred to them and continued
the arbitration, with the assent of the parties, for nearly two
years, but did not by writing estend the time for the award.
The plaintiff brought this action’for an account in respeet of
the matters referred, the arbitration being still uncompleted,
and the defendant pleaded the submission and proceedings of the
arbitrators as an answer to the action.

Held, that the assent of the parties to the arbitration bemg
proceeded with after the time had expired was eqmvalent to a
parol submission only; s. 3 of the Arbitration Act, which makes
submissions of the same effect as an order of the Court and ir.
revocable without leave of the Court, applies, by virtue of s. 2,
t> submissions in writing only; the same is the case with s, 6,
which allows an'applieation to stay proceedings; no order ex-
tending the time had been made under s. 10; and therefore the
arbitration proceedings afforded no answer.

R. D. Gunn, K.C., for plaintiff. J. E. Day, for defendant.

Mulock, C.J. Ex. D.~—Trial.] [Dee. 12, 1906.
BigcAr v, TowNsHIP OF CROWLAND.

Highway—0bstruction—~Municipal corporation—DMisfeasance—
Liability for wrongful acis of commitiee of council—Injury
to traveller-——Damages,

The municipal couneil of a township, having decided to con-
struct a ditch along a highway, under the provisions of the
Ditches and Watercourses Act, appointed three of their number
a committee to meet on the highway, and there to let the contract
for the work by public competition. This the' committee did,
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end, in ordér to indicate wheve the ditch Was to be-conatruited, -
they drove stakes in the higliway, ope-being near the -eentre-of
the travelled portion. The contract was let, and the stakes were

- loft-in -position; projecting -about six iriches above the’ ground, ... .. ...

and unprotected by barrier, light, or otherwise. One of the
plaintiffs in walking upon the highway struck her foot against
oue of the stakes, and was thrown to the ground, and injured.

Held, that the injury wes eaused by misfeasance, and that
the municipal corporation were liable for the aets of the com-
mittes, who were acting within the scope of their authority.

Damages were assessed for the plaintiff, who was injured at
$1,500 and har husband at $500. ‘

J. P, Gross, for plaintiffs. W. M. German, K.C., for defen-
dants. ‘

Pem————

Mulock, C.J. Ex. D., Anglin, J., Clute, J.]  [Dee. 17, 1906,
Berte 9. Canapian Paciric Ry, Co.

County Courts—Right of appeal from—Jury—Order clwf County
Court tn term,

Under s. 51 of the County Courts Act, R.8.0. 1897, c. bb,
where there has been a trial by a jury of an action in a County
Court and a motion has been me ‘e to the County Court in term
for a new trial and dismissed, no appeal lies from the dismissing
order to a Divisional Court of the High Court; but, semble,
]where the findings of the jury are reversed in term, an appeal
1e8. '

Middleton, for plaintiff, D’Arcy Scott, for defendants.

i cmamnn.

Cartwright, Master.] [Dee. 19, 1906,
Burns v. City oF ToroNTO,

Municipal ) law—Ezcavation—Insecurely guarding—Non-repair
of hMghway—Jury notice—Ontario Judicature Act.

The plaintiff’s statement of elaim in.an action for injuries
sustained by falling into an open sewer dug in the street by the
defendants alleged that such injuries ‘‘were caused by the negli-
gence of the defendants in not securely guarding said sswer and
aking same safe for passengers using said street.”
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Held, that the failure of the defendants to gnard. the excava-
tion was non-repair within the meaning of 5. 104 of the Judiea-
ture Aet, and & motion to strike out thé jury notics was allowed,

John T'. White, for the motion. Phelan, contra.

Boyd, C., Maclaren, J.A,, Mabee, J.] [Jan. 8.
’ ENGELAND v. MITCHELL,

Discovery—Production of books — Postponement — Profits of
business—aster and Servant Act, ss. 3, 4—Application to
contract alleged—Statement of profits—Right to impeach.

In an action to recover a share of the profits of a business
. under an alleged agreement to share profits, the plaintiffs sought
diseovery of the books of the defendant. _

Held, that the consideration of the matter should be post-
poned until it had been properly determined in the action, as &
matter of law and not upon an interloeutory motion, (1) whe-
ther the agreement alleged by the plaintiffs was within ss. 3
and 4 of the Master and Servant Aect, R.8.0. 1897, o. 157, and
{2) whether (if it was) the statement of profits declarcd by the
defendant eould be impeached for fraud, error, mistake, or other
like cause. ! :

Cutten v. Mitchell’ (1905). 10 O.L.R. 734, discussed.

Culten, for plaintiffs. H. Guiire, K.C, for defendant
Mitchell.

DISTRICT COURT—ALGOMA.

DickeNson v. Hussey.

Mischievous animal—Damage by—Liability.

Held, that the owner of & bull kept on defendant’a premises is Liable for
damages resulting from the buil escaging from such %remises and enter-
ing vhe plantifi’s field and serving a heiser therein which resulted in loss
to the plainiiff ; the defendant under the above circumstances was bound
to keep the bull secure ot hus peril, and its escape was negligance for

which he was liable.
{Port Arthur, July 24.~0'Connor, J.J.

p’CONNoa, J J.:—1Is the exercise of ordinary, or even extra.
ordinary, care in crder to keep a bull from escaping and doing
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damage to neighbouring @tﬂe sufficient ‘to exempt the oyigfer’
from liability for such damsaget  Avoording to all-the authorities
cited I cannot come to any other conclusion than that it is not.

" In Flsteher v, Reynolds, L.R. 1, Ex, 279, Lord Blackburn jn

livering judgment of the full Court used the following
language: -

‘“We think that the true rule of law is that the person who
for his own purposes brings on his lands and keeps there any
thing likely to do mischief if it escapes must keep it at his peril
and if he does not do so is prima facie answerable for all the
damage which is the natural consequence of its escape. . . .
But for his aet in bringing it there no mischief could have ac-
crued and it seems but just that he should at his peril keep it.
there so that no mischief may acerue or answer for the natural
and anticipated consequences. And upon authority this we
. think is established to be the ‘aw whether the things so brought

be beasts or water or filth or stenches.’’

In May v. Burdeit, as quoted'in L.R. 1 Q.B.D,, Lord Denman
sums up the authorities relating to mischievous animals saying:
““The conclusion to be drawn from an examination of all the
authorities appear to us to be this: that a person keeping a mis-
chievous animal with knowledge of i’s propensities is bound to
keep it secure at his peril and that if it does mischief negligence
is presumed without express averment.” '

I must therefore hold that the defendants ave liable to the
plaintiff for the damage occasioned by the depredation of this
bull for which this suit is brought. The damage is claimed on
account of the loss that season of a thoroughbred ealf. No evi-
dence was given as to whether or not it is customary to have
thoroughbred heifers commence to bred at the age of two years,
There is authority for holding that the damage was complete at
the time of service; but how much damage? I think the pos-
sibility of a thoroughbred calf dying as did the serub calf ought
to be considered in estimating the damage. I fix the amount for
which the plaintiff wili have judgment at fifty dollars together
with costs of suit, '

O’Flynn, for the plaintiff,

Kehoc, for the defendant.
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Province of Rova Scotia.

Ssc——

' SUPREME COURT.. . . .

Longley; J.] JENNINGS v. CHANDLER, [Oet. 29, 1906.

Trespass to land—Claim of title by adverse possession.

Plaintiff and his brother, J., were in joint occupation of the
land in question for a period of about 39 years, After they had
been in occupation for about nine years J. recéived a deed of the
land and held the title to the land continuously from. that time
until he conveyed to defendant about two years before the trial
of the action. Plaintiff was aware that J. held the legal title
and made an admission to that effect to a person who ‘applied to
time for permission to overflow a portion of the land. Defendant
advanced money to J. who was heing pressed by creditors upon
J. undertaking to give him a deed of the land,

Plaintiff was aware of this deed being made and offered to
Join in it if necessary. Defendant on obtaining his deed took
formal possession and notified plaintiff of the fact.

Held, that plaintiff was not in & position under these cireum.
stances to assert a title by adverse possession as against defen-
dant, and that his acts after the deed to and the taking possession
by defendant were mere acts of trespass.

McLean, K.C,, and Freeman, for plaintiff. Paton, for de-
fendant.

Longley, J.] Coxnrob v. SIMPBON, [Oet. 29, 1806.

Judgment—Action to revive—Interest,

Defendant was arrested and placed in jail under an execution
at the suit of plaintiff, and was to have come up before commis.
sioners for examination, but before the time fixed was released
from jail by order of the sheriff. In an action to revive the
judgme 1t, brought after the death of the sheriff, evidence was
given by plaintiff’s solicitor to shew that no authority was given
by him or by plaintiff for defendant’s release and that the same
was wholly unauthorized.
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Held, 1. The release under these circumsts aces was in the
nature of an escape, and that plaintiff was entitled to suceeed
in his action. e e e e e e
"2, The interest recoverable must be restricted to six years.

Paton, for plaintiff. McLean, X.C., and Freeman for defen.
dant. :

Graham, EJ.] WHITE v. ALLEN. [Nov. 12, 1908.
Contract for support—Delivery of deed—Notice.

D. in order to secure the support of himself and his wife in
their old age made an arrangement with defendant to live with
him and to work his farm for him, and in consideration of de-
dendant’s agreement to do this made a deed of the farm to de-
fendant and deposited it with a justice of the peace to be handed
to defendant on the death of D. or to either of the parties with
the consent of the other at any time prior thereto.

Subsequently to the making of the deed D. executed a lease
of all the timber o & certain size growing upon the land to plain.
tiff who brought un action against defendant for cutting on the
land. The trial judge found that plaintiff through the agents
who were employed in the acquisition of the land had notice of
the deed to defendant, _

Held, 1. There was a contract between D. and defendant
which would be enforced equitably against plaintiff and defeat
his action,

2. Following Allen v. Dodge (unreported), that there was a
delivery of the deed to defendant, the parties having acted as
if there was a formal delivery at the time and as if it were de.
positéd with the justice as security for the performance of the
contraect.

a W. M, Christie, K.C., for plaintiff. J. B. Kenny, for defen.
ant,

Townshend, J.] GARDINER v, BIMPSON. [Nov. 12, 1906.
Constable—Excessive levy by-—Damages.

Defendant ]t?vied upon and sold a horse worth about $60, the
property of plam‘tiff for a school rate amounting to $1.25 with.
out making enquiry as to whether or not there was other pro-
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perty upon whith he could levy. The horse was sold for $15 -
and was purchased by defendant from the buyer for an advance
of ifty, cents and was re-sold by him for $55.

Held, that plaintiff was entitled to recover on the gronnd of
"eXcessive distress the amount received by defendant for the horse
over and above the amount of the rate and legal expenses, But
as plaintiff had exposed himself to the loss he suffered by an at-
tempt to evese or delay payment of the rate, and as he did not
after the seizure under the warrant make any effort to pay the
legal expenses, he should be deprived of costs.

Hanright and Knight, for plaintiff, Mellish, X.C., for de-
fendant.

Full Court.] [Dec. 1, 1906.
RE McBEan,

Quo warranto—Official elected under Mines Regulation Act, R.
N. (1900) ¢, 19—Estoppel by conduct.

Motion for leave to file an information in the nature of a
gquo warranto for the removal from office of a check weighman
appointed uunder the provisions of the Coal Mines Regulation
Aet, R.8, (1900), c. 19, on the ground that a number of the per-
sons who voted for the official sought to be pemoved were impro-
perly on the list of voters, not being on the pay sheet of the mine
ut the time the list of voters was made up.

Held, that the applicent was precluded from taking advant-
age of the objection, assuming that the list was irregularly made
up, owing to the fact that on the present and previous occasions
he had assented to the making up of the list in the way now ob-
jeeted to. )

Quere, if the case were one in which quo warranto would
lie.

J. J. Ritchie, K.C., for application. W. H, Cover, coutra.

Meagl .v, J.] | Dee. 11, 1906.
Harr v. City or HALIFAX,

Costs—Action by party having no title to sue.

Plaintiff brought an action in his own name, withoit joining
the Attorney-General, to compel the repayment of money alleged
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to have been illegally paid to the muyor and eity engineer o
the City of Halifax to reimburse them for expenses meuryqd as
delegates to the convention of the Unirn of Canadian Municipal-
ities at Winnipeg. = :

Hoeld, that plaintiff having no tith to sue must pay the usual
penalty of having costs awarded against huq in tpe absenpe: of
misconduet or oppressive conduct in connection with the litiga-
tion or leading up to it. .

X, P. Allison, for piaintiff. F. H. Bell, for defendanis.

————

‘Graham, E.J.] . [Dee. 12, 1908.
Furrox v. DaviDsoN.

Boundaries —Uncertainty tn description—i® 2sumption.

‘Where the boundaries of land deseribed in a deed are so
uncertain that although they could have been identified at the
time they cannot be proved in Court, years after, for want of
evidence, but there has been occupation for a long period of. time
by those claiming under the deed, u confirmatory deed will be
presumed. .

McKenzie, for plaintifis. McLellan, for defendants.

Full Court,] Rex v. Burnws, [Dee. 15, 1906.
Bail—otion to estreat—Notice tn surety.

Defendant was arrested on a charge of stealing lotiers from
the post office and was brought before the stipendiary magis-
trate of the city of H. for examination. At defendant’s own
request, and with the consent of the prosecuting officer. the ex-
amination was adjourned for ten days on condition of defendant
giving bail for his appearance. M. as surety entered into a
recognizance for that pnrpose. Defendant failed to appear and
notice of the default was given to M. and of application to
estreat the bail. When the motion was made objection was taken
that no notice had been served upon M. requiring him to perform
the condition of the recognizance. The question having been re-
ferred to the Court by the judge to whom the application was
made,
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Held, per TowNsBEND, J., LONGLEY, J., concurring, RusseLL,
., dissenting, that such notice was not necessary, the only effect
of it being to require the bail tu perform an impossible condi-
tion. - SR o T
A. Q. Morvison, in support of metion, J. J. Power, contra.
Note. Iu the cuse of The Queen v. U'reclmen, 26 N.B.R. 404,
where the same question arose, the majority of the Court,
McDonawp, C.J., WearHERBE, and HENRY, JJ., held otherwise,
Rircuie and MEAGHER, JJ. dissenting. In a later case, The
Queen v, Barrett, 36 N.S.R. 135, it again arose and the Conrt
was equally divided, McDoxarp, C.J,, and Gramay, EJ, &'
lowing the majority opinion *u The Queen v. Creelman, holdiny
that the notice was required, und the other members of the Court,
TowNsHEND and MEAGHER, JJ., holding that it was not.)

Longley’,‘J.J {Dee. 21, 1906,
Re Esrate or M. McDoxnaLp

Probate Court—Proof of will in solemn forn—Tazxation of cests
. ~—Hearings and attendnnces—NSienoyrapher,

On taxation 1. costs in connection with proot of & will in
solemn form in the Probate Court the Judge of Probate, follow-
ing the usual practice in such cases, treated each adjournment
ax A separate hearing and taxed aceordingly, allowing a fee for
attendanice and a fee for hearing for each morning and after-
nesm durinz which the hearing lasted.

Held, that he wos wrong in doing so and that the ilems
allowed must be struck out. Also, that in the absence of statu-
tory suthority stenographer’s fees eould not be taxed.

Held, dqubitante, that in substitution for the items struek out
items for attendance and hearing shiuld be allowed in connec-
tion with the taking of evidence ar also in connection with the
argument.

J. P. Foley, for uppeal. I R. Robertson, contra,

Full Court.] [Dee. 22, 1906.
STAMPER v. RFEINDRESS,
Medical practitiviers—Negligence,
Plaii ‘iff who had been scverely injured as the result of a
fall sought to recover damages from defendants, three medical
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men by whom he was attended, for their failure to diseover an
injury lo one of the bones of his ieft hip and to adopt suitable
- mensures to.relieve him of the-pain und-suffering caused thereby.

When defendants were 4rst ealled 1) attend plaintiff they found
several of his ribs broken and a di~'ocation of his right hip, and
treated him for these injuries. Un a subsequent examination
his left hip was found to be dislocated and the dislooation was
reduced. The left hip became again dislocated some days Jater
and another physician who was then called in and to whom the
history of the case was stated inferrec. that there was s fracture
of the rim of the eup or socket, and ¢ pplied splints as n means
of treating this injury. The evidence shewed that at the time
defendants made their first and second examinations there was
no reason to suspect the existence of this fracture and that it
was only when the hip eame out again after having been reduced
that the existence of the fracture was suspected, and the other
treatment adopted.

Held, that there was no evidence of negligence on the part of
defendants making them liable in damagps.

Drysdale, K.C., A.-(,, for appellants. R. H. Butts, for re-
spondent. ’

Drovince of Manitoba.

COURT OF APPEAL.

L e .

Full Court.] Rex v. Duuean. [Oet. 22, 1906,

Criminal law—Crim. Code, 3. 503—Wilful making of erasures
e vofers® list.

(Jrqwn case reserved. 'The aceused, having been appointed
returning officer for the Electoral Distriet of Selkirk, to hold an
clection of a member ¢f Parliament at the general elections of
1904, assumed to divide that portion of the distriet eomprising
t!w Provineial Electoral Division of Springfleld into polling divi-
sions different from those who had been established under Pro-
vineial authoritv snd used at the last preceding election, velying
ou ss. 32 and '+ of the Dominion Eleetion Act, 1300. He then
re-arranged the names on the copios of the voters’ lists, sent to
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him by the clerk of the Crown in Chancery under 8. 21 of the
Act, presumably to suit the now divisions and sent to the deputy
for pollin- T division No. 8 one of such eopies with several names
struek out in-red-ink and- cemﬂed by him-under 5. 41 of the Aet
for use at the election.

Some o° the persons whose names had been so struck out
tendered their votes at the proper polling place and were not
allowed to vote.

The asecused was afterwards indieted, under s. 503 of the
Criminal Code, 1892, for having wilfully, without legal ju .i-
fleation or excuse and without colour of right, made or caused
to be made crasures in a voters’ list madoe or prepared according
to the law in regard to Dominion cleetions, At the trial, Prr-
bUk, J,, withdrew the case from the jury and directed them to
return a verdiet of not guilty.

Held, 1. The eopy seleeted by the returning officer, as the one
which he intended to certify and forward to the deputy, became
at once a voters’ list within the meaning of s. 503, of the Code,
and it was an offence under that section for him wilfully to erase
names of voters from it either before or after he certified it and
forwarded it to the deputy.

9, As there were in faet existing polling divisions established
under Provineial authority and used at the last preceding Pro-
vineial election, the aceused was not justified, under ss, 22 and
93 of the Eleetions Aet, in making a nev. division.

3. The fact that the heading of the list of voters in question
contained the words “‘registration distriet No. 3,"" instead of
“polling division No. 3,”’ did not justify the accused in be-
lieving, if ne did believe, that there were no polling divisions,
nor could he rely for such belief on the contention that the poll-
ing divisions actually established and previously used had not
been established in striet accordance with the requirements of
the Provincial statutes,

4. A returning officer who wilfully meakes such erasures
from & voters’ list eannot escape punishment on the ground that
he had to make them in eonsequence of having made new poll-
ing divisions whieh he had no authority to make,

6. The trial judge erved in withdrawing the «1se from the
jury, and there should be a new trial,

Aikins, K.C., aud Knot#, for the Crown, Howell, for defen-
dunt.
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Full Court.] WiLLIAMS v. HAMMOND, [Nov. 22, 1906.

Master and_servant—Vrongful - dwmsml—-lmoleﬂe& a&grmmd S

of dismissal.
Appeal from judgment of PERDUE, R noted 42 C.LJ. 574,

dismissed with costs.
* Haggart, K.C,, for plamtxﬁ Pttblado, for de.¢ndant.

o ——

KING'S BENCH.

Mathers, J.; [Nnv, 23, 1906,
Barrrerr v. House FurnisHING Co.
Jury trigl—Illegel seizure—1'respass.

Appeal by defendants from an order of the referee refusing
to strike out the plaintiff’s jury notice. The statement of claim
alleged that the defendant.s “wrongfully and illegally seized
and carried away’’ certain household furniture fx'om the plain-
tiff’s dwelling house, and claimed damages

Plaintiff insisted upon trial by a jury, relying on s. 59 of the
King's Bench Act, R.8.M. 1902, ¢. 40, v.hich provides that ‘*ac-

tion for . . . illegal or exeessive seizure . . . shall be
tried by jury unless the parties . . . expressly waive such
trial,"

Defendants contended that what was charged was at most
a trespass and relied up sub-s. (b) of the same section which
provides that, subject to its provisions, all actions shall be tried
by a judge without a jury unless otherwise ordered by a judge.

Held, that an illegal seizure of goods is a trespass although
every trespass to goods is not an illegal seizure, for an injury
to the goods without seizure might be a trespass. The word
“trespass’’ has a wider meéaning than the words ‘‘illegal
seizure’’ and it may be that the Legislature intended to limit
the right of trial by jury to that perticular form oy trespass
which consists in an illegal seisure, but they certainly have pro-
vided for it in the latter case.

Appeal dismissed with costs,

McMeoans, for plaintit. Stacpoole, for defendants.

Muthers, .} [Nov, 26, 1908,
Howrnpay ¢ Bussiax,

Fire—Negligence.
Tho findings of fact by the trial judge were that the doefen-
dant, who was .very shnrtmghted which examining a fenee on
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hig own land, observed on the prairie near him a pile of ashes and
some partially burned willow roots, that he imagined he saw
smoke and moved the ashes with his foot to aseertain whether
or-not there was five thefe. A very strong wind was blowing
from the sonth at the time and it carried burning embers into
the dry grass adjoining, which at once took fire, Defendgnt
immed!ately started to beat the fire out. A few yards away fo
the north there was a strip of burned ground extending east and
west.  The defendant succeeded, as he believed, in preventing
the fire from spreading and it appeared to him to have burned
itself out when it ran up into a pocket in the old burned strip.
About an hour afterwards a prairie fire was first observed near
the same place. This fire spread to the plaintiff’s granaries
and consumed them. He sought to recover damages from the
delendant, claiming that his loss was caused by the fire started
by the dr®mdant under the circumstances above stated, and
charging negligence.

Held, that on the facts as found the defendant was not guily
of negligence and the plaintiff could not recover,

Owens v. Burgess, 11 M.R. 75, and Chaz v. Les Cistercicns
Reformés, 12 M.R. 30, followed. .

Hudson and Howcll, for plaintiff.  Wilsor and Haffner, for
defendant, :

Fuil Court.] { Nov. 26, 1906, -
JounstoN v. O'REILLY.

Summary conviction-—Certiorari to quash—Want of jurisdiction
in convicting magistrate.

Rule nisi to quash a conviction of the applicant under the
Liguor License Act, R.8.M. 1802, ¢. 101. The convietion did not
shew on its face where the offence had been committed nor even
that it was in the Province of Manitoba,

Held, that the jurisdietion of an inferior Court must appear
o the faee of the proceedings or it will be presumed to have
seted without jurisdietion, and that the convietion mmust be
qunshed on the ground that it did not appear from it that the
magistrate had jurisdiction.

Held, also, that, notwithstanding the provisions of 5. 887 of
the Cr. Code, 1892, and the fact that the applicant had takeu
steps to appeal to the County Court against the eonvietion, a
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certiorari may be properly granted upon any ground which
impeaches the jurisdiction of the magistrate.
- Reg. v. Starkey, 7 M/R. 43, followed.
Ormond, for applicant. Haggart, K.C,, for prosecutor.

Mathers, J.] [Nov. 26, 1906.
NartonaL Buprry Co. v. HorroBiN,

Mechanics® and Wage Earners’ Lien Acl—E{fect on lien of tak-
ing promissory note for clatm.

The short point for which this case should be noted is that
where a contractor or sub-contractor tukes a promissory note
for or on account of his e¢laim for work done or materials sun-
pliedl, and discounts such note, he forfeits pro tanto his vight to
a lien on the building or erection under R.8.M. 1902, e. 110,
notwithstanding the provision in sub-s, (e) of s 24 of the Aect,
which provides that ‘‘the acceptance of any promissory note
for . . . the claim shall not merge, waive, pay, satisfy, pre-
judire or destroy any lien created’’ by that Aet, ‘‘unless the
lien-holder agrees in writing that it shall have that effect.”’

The diseounting or transferring of a promissory note is not
within the protection of the statute. Edmonds v. Tiernan, 21
8.C.R. 406, followed.

Bowles, for plaintiff. Whitle and Sulliv n, for defendants,

Maedonald, J.] ABeLy v. HARMS, [Nov. 20, 1906.
Charge on land cxecuted under scal—Implied covenant to pay
debt.

.Defendant gave plaintiffs a written order for an engine, the
price, #70:i to be paid on delivery in ocash or in lieu thereof
“notes on approved seourity.” He afterwards by instrument
under seal created a charge or lien un certain land in favour of
the plaintiffs for said price and interest to be paid in instal-
ments,  The instrument further provided that if notes should be
given by defendant for the several instalments, such notes should
not be a satisfaction of the said lien and charge, but the same
should continue until payment in full of such notes and uny
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renowals thereof. It contained 5o eovupant or promise. to pay
the debt. Later defendant gavc plaintiffs his notes for the
respective instalments. :

“T'his wetivh wis brought on the notes and ‘also on the aealed
instrument to recover the amount of the debt and inferest. At
tne trial, plaintiffs were unable to prove the making of the notes
sued on,

Held, that a covenant or provision to pay the debt could not
he implied from the terms of the sealed instrument, the effect of
which was only to furnish security for the debt on the land.
The acknowledgment of the debt and the manner of payment
were stated merely as a ground for the giving of such security
and the instrument created no personal liability to pay.

Waterous Engine Works Co. v. Wilson, 11 M.R. 287, distin-
guished.

Action dismissed with costs,

Hudson, for plaiutiffs. Phillipps, for defendant,

Province of Britisb Columbia.

SUPREME COURT.

Full Court.] . [Nov. 6, 1906.
RouFE v, CanabiaN Timser Co.

Master any servant—Company-—Liquidation of, eperating as a

discharye of servants.

Plaintiff was engaged as accountant for the defendant com-
pany in the spring of 1904, In August of the same year the
trustee for the debenture holders seized the company’s property,
and after transferring to the trustee the hooks of the company,
plaintiff continued in the serviee of the trustee until November,
1903, when he was dismissed, and hrought an action against the
company for wrongful dismissal, on the ground that the seizure
by the debenture holders was » mere shuffie and that the business
was in reality continued by the company.

Held, 1. reversing Forin, Co. J.—That there had been
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an actual seizure and, (2) following Reid v. Explosive Company
(1887), 19 Q.B.D. 264, the appointment of a manager and re-
ceiver by the debenture holders operated as a discharge of the
plaintiff, and he could not recover.

Davis, K.C., for appellants (defendants). S. 8. Taylor, K.C.,
for respondent (plaintiff).

Full Court.] [Nov. 7, 1906.
FERNAN v. MONITOR & AJax FRACTION.

Practice— Evidence—Commission—Ezamination of witness re-
sident out of jurisdiction—Application by defendant.

Plaintiff sued for damages for dismissal and for an alleged
breach by defendants of a certain agreement between the parties.
Defendants counterclaimed for damages caused by plaintiff
through his wilful disobedience, and also charged him with negli-
gence and incompetence. Rossland was chosen as the place of
trial. Defendants took out a summons for a commission to issue
to take the evidence of one Brockman, defendants’ chairman
and managing-director, resident in England, and other witnesses
there, which summons was dismissed by Forin, Lo. J.8.C,, in so
far as taking the evidence of Brockman was concerned, on the
ground that there was a counterclaim for a large amount, and
that Brockman was the intermediary, as mentioned by Chancellor
Boyd in Kidd v. Perry (1892), 14 Pr. 364, and should be ex-
amined in open court.

Held, reversing Forix, Lo. J.8.C,, that the witness required
being the managing-director of the defendant company, and
there being no guarantee that the company could get him to come
into the jurisdiction, the commission should issue. So far as
concerng the counterclaim, the plaintiff, when he brought his
gction, must have contemplated the probability of that being

one, '

Davis, K.C., for appellant. J. 4. Macdonald, K.C., for re-
Spondent.

Clement, Co. J.] . [Nov. 9, 1906.
VaresicK v. BritisE ConumBiA COPPER Co.
Master and servant—Workmen’s Compensation Act, 1902—
“ Dependants.’’

Sec. 8 of Sch. 2 to the Workmen’s Compensation Aet, 1902,
provides for the recording of any award of compensation or of
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any matter decided under the Aet, in the County Court for the .
distriet in which any person entitled to such compensation re-
sides.

__Held, on_the faets, that the-applicants-had not pmved ‘that
they were dependants of the deceased, but,

Semble, the prineiple governing Lord Campbell’s Aet governs
in the Workmen’s Compensation Act, viz.: Given the wrongful
act in respeet of which the deceased, had he lived, would have
had a right of action, the statute intends, in case of death, to
make the wrongdoer liable in damages to those who stood to the
deceased in any one of the relationships mentioned in the Act.
O'Shca, for applicants. Hallett, for respondents.

-

Bench and Bar,

Casm——

His Honour WiLniaM Hexry Fope CLEMENT, Judge of the
County Court of Yale and judge of the County Court of Koot-
enay, in the Provinee of ritish Columbia: to be a puisné judge
of the Supreme Court of British Columbia, in the room and
stend of the Honournble Lyman Poore Duff, who has been

«ppointed a puisné judge of the Bupreme Court of Canada.—7th
Decomber, 1906,

John Robert Brown, of (reenwood, British Columbia, bar-
rister-at-law: to be judge of the County Court of the connty of
Yale, in the said provinee, in the room and stead of the Hon,

William Henry Pope Clement, promoted to the Supreme Court
of this province.

s

Fred Calder, of Asheroft, British Columbia, barrister-at-law:
to be judge of the County Court of the county of Cariboo, in the
said provinee, in the room and stead of His Honour Clement
Franeis Cornwall, resigned, 8th Jan., 1907,

. L. Davidson, Esq., barrister, ete., of Halifax, N.&, hsx

been admitted tv the Bar of Onturio, and was sworn in before
Mr. Justice Riddell,
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