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PREFACE.

More than eight years have elapsed since the last edition
of this work, and in the intervening period there has been
a very considerable accumulation of case and statute law
which had to be incorporated in the present edition, and
more than one-third of the text is new matter. The whole
book has been carefully revised, the arrangement somewhat
changed, the cases condensed as much as possible, and the
statutes in many cases referred to instead of being set out
in full, while the division into sub-heads greatly facilitates
reference, besides rendering the text clearer and more
concise.

In view of the great changes in the law since the third
edition, no apology is needed for the appearance of the
fourth. It deals with the appointment, qualification, rights,
powers and duties of justices of the peace, police and stipen-
‘diary magistrates, the subjects of interest or bias, claim of
right, protection from vexatious aetions, mandamus, pro-
“hibition, certiorari and habeas corpus. There is also a gen-
eral sketch of the procedure before Justices, a full discussion
of the law of evidence and a summary of all offences of which
Justices may be called upon to take cognizance, whether
under the statute or by virtue of the common law, including
very comprehensivé annotations of the Canada Temperance
Act and Liquor License Act. The various offences are
grouped in alphabetical order; many authorities are given
and all the statutes referred to and amendments shown up
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to and including those of the present reign. The various
provisions of the code and later statutes as to preliminary
inquiries in cases of indictable offences, also as to speedy and
summary trials, the trial of juvenile offenders and summary
cenvictions, are given in full with comment: and notes of all
decided cases down to date in the different Provinces of the
Dominion and in Great Britain and Ireland. Space does
not admit of detailed enumeration of all matters embraced
in the book. It may, however, be mentioned that in addi-
tion to the statutory forms a considerable number of
additional forms have been given. In fact, this edition has
in nearly every way received more care and attention than
any preceding one, and all the experience heretofore gained
has been fully drawn upon.

The author, therefore opes that the work will be cor-
respondingl, useful to th: profession and the magistraey.

Toronto, 15th . ry, 1902,
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INTRODUCTORY CHAPTER.

THE Crown has the prerogative right to appoint justices

of the peace within the Dominion of Canada and each
of its provinces, but it derogated from that right by assent-
ing to the British North America Act which, in delegating
the administration of justice to the Provinces, gave them
also the right to appoint justices of the peace though the
right of the Crown is still exercisable. R. v. Bush, 15 0. R.
398. Of course justices may be appointed by Act of Parlia-
ment; or persons holding certain offices may, on being
appointed or elected to such offices, become justices of the
peace.

The R. 8. O. c. 86, provides for the appointment and
qualification of justices of the peace, and the legislature of
that province had power under the British North America
Act, 8. 92, No. 14, to pass this statute. R. v. Bennett, 1
0. R. 445; R. v. Bush, 15 0. R. 398; R. v. Lee, 15 O. R. 353.

The local Government of the province of New Bruns-
wick has power to appoint justices of the peace, notwith-
standing the provisions of the British North America Act.
Ez p. Williamson, 24 N, B. R. 64; Ez p. Perkins, ib. 66.

The Lieutenant-Governor of the North-West Territories
may appoint justices of the peace for the territories, who
shall have jurisdiction as such throughout the same. R. 8. C.
¢. 50, 5. 64.

In the District of Keewatin the Lieutenant-Governor
may appoint justices of the peace and such other officers as

are necessary for administering the laws in force in the dis-
trict. R. 8. C.c. 53, s. 23.

JUSTICES EX OFFICIO.

In general justices are divided into two classes, namely,

those appointed by commnmon, and those who are such for
0.M.M, 1
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the time being merely by viriue of holding some other office.
Thus every Judge of the Supreme Court of Canada, the
Exchequer Court of Canada, and of the Supreme Court of
Judicature for Ontario, is en officio a justice of the peace.
R. 8. 0. c. 86, 5. 1. See also R. v. Mosier, 4 P. R. 64. So
also police magistrates. R. 8. 0. c. 87, 8. 7.

Reeves of municipalities in certain unorganized districts
are ex officio justices of the peace in their respective munici-
palities with power to try alone and convict for offences under
the Liquor License Act. R. 8. 0. ¢. 225, s. 30; R. v. McGowan,
22 0. R. 497.

Under the R. 8. 0. c..223, s. 473, the head of every
council, all members of a county council and the reeve of
every town, township and village, shall e» officio be justices
of the peace for the whole county or union of counties in
which their respective municipalities lie, and aldermen in
cities shall be justices of the peace for such cities. Every
Indian agent is ez officio a justice of the peace. 58 & 59 Vie.
c. 35,8 7. See R. v. McAuley, 14 O. R. 643. So also return-
ing officers and deputy returning officers at elections or pro-
ceedings under the Canada Temperance Act. R. 8. C. e.

8. 13, ib. c. 106, s. 65, from the time they take the oath
of office until the day after the closing of the election. So
as to municipal elections in Ontario. R. S. 0. e. 223, ss.
109, 110. 8o the chief game warden and the other game
and fish wardens or fishery overseers, having taken the oath
of office are ez officio justices. Ont. 63 Vic. c. 49, 5. 22 (4),
and e. 50, 8. 5. .

STIPENDIARY MAGISTRATES.

The appointment of stipendiary magistrates in the
District of Keewatin is vested in the Governor-in-Couneil,
and such magistrates have the powers appertaining to any
Justice of the peace, or to any two justices of the peace under
any laws or ordinances which are from time to time in force
in the district. R. 8. C. c. 53, ss, 24, 25,

In Ontario the Lieutenant-Governor appoints. R. 8, 0.
c. 109, ss. 37, 45.  See generally as to unorganized territories.
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60 Vie. c. 19, ss. 38, 46. A stipendiary magistrate for a
county may act for a town in the county. R.v. Conway, 21
(. L. T. Oce. N. 396.

POLICE MAGISTRATES.

The appointment of police magistrates is expressly
provided for by the R. 8. O. c. 87, and the office is one which
was created many years before that Act, and the right of
appointment is vested in the Provincial Government. Rich-
ardson v. Ransom, 10 O. R. 387.

Where a statute provides that police magistrates may
be appointed when in the opinion of the Licutenant-Governor
the due administration of justice requires their “ temporary
appointment,” it is not necessary that the eommission of
the magistrate should be for a temporary period. R. v. Lee,
15 0. R. 353.

The R. 8. O. c. 87, s. 27, makes every police magistrate
ex officio a justice of the peace for the whole county for which
or for part of which he has been appointed; and under sec-
tion 30 such police magistrate has the power of two justices
of the peace, while acting as aforesaid. Therefore, a police
magistrate for the city of Hamilton, in the county of Went-
worth, while sitting there, may try an offender for breach of
the Liquor License Act committed in the township of Bar-
ton, in the said county. R. v. Gully, 21 O. R. 219.

A person having a commission as police magistrate for
the county of H., such commission not excluding the town
of W., and also having a separate commission as police magis-
trate for the towns of W, G., C,, and 8., respectively, all
being in the county of H., convicted the defendant at W. of
an offence against the Canada Temperance Act, committed
at W., but upon an information taken and summons issued
by him at the town of C., and the court held, having regard
to the provisions of spction 103 (b) of the Canada Temper-
ance Act, and of the R. 8. 0. c. 87, 5. 19 (5), that the magis-
trate had jurisdiction, by virtue of his commission for the
county, over the offence, and had also jurisdiction by virtue
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thereof to take the information and summons at C., and
the fact that he described himself in the information and
summons as police magistrate for the town of W., did not
deprive him of the jurisdiction which he had as police
magistrate for the county. R.v.Roe, 16 0. R. 1; R. v. Young,
13 0. R. 198, followed.

A town police magistrate in Ontario may in respect of
an offence under a provincial statute, committed in a part
of the same county for which there is no police magistrate,
take the information at a city or town within the county
having a separate police magistrate, and may there try the
case as an ex officio justice of the peace, having the powers
of two justices of the peace under the R. S. 0. ¢. 87; R. v.
MecLean, 3 Can. C. C. 323.

Where a police magistrate for the county of Brant,
whose commission excluded the city of Brantford, convicted
the defendant of an offence against the Canada Temperance
Act, committed at a place in the county outside of the city,
and the information was laid, the charge heard and adjudi-
cated upon and the conviction made in the city of Brantford,
it was held that the magistrate had no jurisdiction. R. v.
Beemer, 15 0. R. 266. See R. v. Smith, 1 Terr, L. R. 189.

The defendant was tried at Belleville before the police
magistrate of the county of Hastings, and convicted for,
amongst other things, supplying milk from which the cream
or strippings had been taken or kept back. The factory was
in Hastings, but the defendant resided and the milk was
supplied in the county of Lennox and Addington. The
court held that the police magistrate of Hastings had no
jurisdiction to try the offence. R. v. Dowling, 17 0. R. 698.

The R. 8. 0. c. 8%, s. 7, provides that where there is a
police magistrate for any town or city, no other justice of
the peace shall, with certain exceptions, admit to bail or
discharge a prisoner, or adjudicate upon or otherwise act in
any case for the town or city, and the statutes further provide
that certain cities form for judicial purposes part of the
rcspective counties in which they are situate,
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These enactments mean that the county justices are and
shall be justices over the whole area of the county including
the city, but that they shall not, where there is a police
mngintﬁte for the city, do any of the acts above specified.

Where a conviction was signed by two justices of the
county of Frontenac and the case was heard in the county, and
the conviction stated that it was signed there, but it appeared
a= a matter of fact that cne of the justices signed in the city,
it was held (the conviction remaining in full force) that the
justice did not act for the cily as the conviction was conclu-
sive, and it stated that the signature was in the county.
Langwith v. Dawson, 30 C. P. 375.

The act does not limit the territorial jurisdiction of
county magistrates, but prohibits them from acting “in any
case for a town or city.” The limitation is as to the cases
not as to place, and is only partial, i.e.—for a city where
there is a police magistrate, and then only when not
requested by such police magistrate to act, or when he is not
absent through illness or otherwise, and therefore, in any
case arising in a county outside of a city, a county justice
having jurisdiction to adjudicate while sitting in the county
may adjudicate while sitting in the city. R. v. Riley, 12
P. R. 98; R. v. Row, 14 C. P. 307; and Hunt v. McArthur,
24 U. C. R. 254, no longer applicable. In R. v. Chipman,
5 B. C. R. 349, 1 Can. C. C. 81, it was held that a charge
against a police magistrate may be investigated by a justice
of the peace, although there was no illness, absence or
request of the latter. See further, R v. Duering, 21 C. L.
T. Oce. N. 588.

. A justice of the peace acting during ¥ the illness, absence
or at the request ” of a police magistrate, R. 8. 0. c. 87, 5. 7,
should be described as so acting in warrants or other process
otherwise they will be invalid. A warrant signed by a jus-
tice of the peace so acting, but describing himself as “ police
magistrate,” is void. The initials “J. P.” following the
signature is not a sufficient description of the justice as
such for the place for which a warrant issues. R. v. Lyons,
2 Can. C. C. 218. As to deputy police magistrates, see R. 8.
0. c. 87, 88. 10, 13. R. v. Duggan, 21 C. L. T. Oce. N. 35.
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A police magistrate is not bound to exercise the func-
tions of his office at a police court set apart and appointed
by law in that behalf. R. v. Lee, 15 O. R. 353.

Section 37 of the R. 8. 0. c. 87, as to reduction of
salary, does not apply when the police magistrate is appointed
without salary, even though salary be paid for a time. Ellis
v. Toronto Junction, 28 O. R. 55; 24 A. R. 192.

QUALIFICATION OF JUSTICES.

The mere appointment as justice will not ordinarily
authorize the person to act until he has duly qualified. There
are, however, certain persons who are not required to qualify
.&]xc('i;l“.\‘. See R, 8. 0. c. 86, 5. 2; c. 87, 8. 33; c. 109, 8. 45,
But in Ontario, when not otherwise provided, if a person
acts as justice of the peace without being qualified, he is
liable to a penalty of one hundred dollars. R. 8. 0. e¢. 86,
s. 16.

Under the C. S. Can. ¢. 100, 8. 3, R. 8. 0. ¢. 86,s. 9, a
justice of the peace must have an interest in land in his
actual possession to the value of $1,200. But this statute
does not require him to have a legal estate in the property.
It is sufficient if the land, though mortgaged in fee exceeds
by $1,200, the amount of the mortgage money. Fraser q.t.
v. McKenzie, 28 U. C. R. 255.

The object of this section was not to provide security
for damages which might be recovered in consequence of any
wrongful act or default of the justice. The intention, rather,
was that the office should be held only by persons of standing
in the community, such, at least, as would attach to any one
in possession for his own use and benefit of any of the estates
or interests specified in lands of the prescribed value. The
interest need not be in itself of the value of $1,200. It is
sufficient if he has in lands which are of the value of
$1,200, over and above what will satisfy all incumbrances
affecting the same, and over and above all rents and charges
payable out of the same, such an estate or interest as is
mentioned in the section, and the actual value of the interest
itself is not material. Thus an interest as tenant by the
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courtesy in right of a deceased wife in a lot of the clear value
of $1,200, is sufficient though the actual value of the life
interest of the justice may not reach that sum. Weir v.
Smyth, 19 A. R. 433.

In an action against defendant for acting as a justice ot
the peace without sufficient property qualification, it
appeared that the evidence offered by the plaintiff as to the
value of the land and premises on which defendant quali-
fied, was vague, speculative and inconclusive, one of the wit-
nesses, in fact, having afterwards recalled his testimony as
to the value of a portion of the premises, and placed a higher
estimate upon it; while the evidence tendered by the defend-
ant was positive, and based upon tangible data, it was held
that the jury were rightly directed, “ that they ought to be
fully satisfied as to the value of the defendant’s property
before finding for the plaintiff, that they should not weigh
the matter in scales too nicely balanced, and that any reason-
able doubt should be in favour of the defendant.” Squier q.t.
v. Wilson, 15 C. P. 284;1 U. C. L. J,, N. 8. 152.

It seems that the ownership of an equitable estate in
land is sufficient to enable the owner to qualify thereon under
the statute. Where, however, a husband caused ¢ertain land
to be conveyed to his wife, by deed, absolute as between
them, and without any declaration of trust in his favour, the
court held that, although the conveyance might be void as
against his creditors,-yet, that the hushand could not qualify
as a justice of the peace on this land, for so far as he was
concerned, the absolute property therein was by his own act
vested in his wife. Crandell q.t. v. Nott, 30-C. P, 63.

And, where in an action against a justice of the peace
for the penalty, the defendant was called as a witness on his
own behalf, and gave evidence as to the value of the property
on which he qualified, and the judge in charging the jury,
told them that generally speaking, the owner of property
had the best opinion of its value, the direction was held
right because the jury were not told that they were to he
guided by such opinion, or that it was most likely to be cor-
rect. (Ib.)

TR s
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OATHS OF QUALIFICATION, OFFICE AND ALLEGI-
ANCE.

The R. S. 0. ¢. 86, ss. 10 and 11, give the oath of quali-
fication and the oath of office, and section 13 provides that
such oath be sent to and filed with the clerk of the peace.
But it is not necessary for any justice of the peace named
in any commission who, after his appointment as such justice
hy a former commission, took the oath of allegiance and the
oath of office as a justice of the peace, to again take such
oaths, or either of them, before acting under the new com-
mission. (Ib. s. 15). As to oaths of allegiance, see R. S. C,
e 112,

All persons appointed to judicial offices in Canada are
required to take the oaths of allegiance and of office before
acting in their judicial capacity. If objection is taken at
the hearing to the qualification of the magistrate because of
failure to take such oaths, public acquiescence in the exer-
cise of his judicial functions will not make his adjudication
binding. Ez p. Mainville, 1 Can. C. C. 528.

A certificate purporting to be under the hand and seal
of the clerk of the peace, that he did not find in his office
any qualification filed by the magistrate is not sufficient
evidence that the magistrate is not properly qualified to take
a recognizance. R. v. White, 21 C. P. 354.

A person assuming to act as a justice of the peace, not
under any commission as a justice, but as an alderman of a
city, is not as such alderman legally qualified to act as a jus-
tice until he has taken the oath of qualification requiréd by
the Municipal Acts. R. v. Boyle, 4 C. L. J. N. 8. 256; 4
P. R. 256.

But having taken such oath he is not required to have
any additional property qualification or to take any further
ocath to enable him to act as a justice of the peace. R. 8. 0.
c. 223, 8. 475. A police magistrate is not required to qualify.
R. 8. 0. c. 81, s. 33.

The Ont. 54 Vic. c. 16, s. 1, provides that every person
heretofore appointed who has not, prior to this Act, taken

;
L
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or shall not on or before the first day of August next, take
the oaths of office and qualification shall cease to be a justice
of the peace, and the commission under which he was
appointed shall, so far as relates to him, be deemed to be
absolutely revoked and cancelled, and by section 2 every
person hereafter appointed a justice of the peace shall take
the oaths of qualification and of office within three months
from the date of the commisgion under which he is appointed,
otherwise the said commission ghall, so far as the same relates
to him be deemed to be absolutely revoked and cancelled.
See R. 8. 0. c. 86, 8. 12,

ACTS OF UNQUALIFIED JUSTICES.

Want of qualification or failure to take the oaths of
office and allegiance do not render the acts of a justice de
facto, invalid as to third persons where the objection is not
raised at the hearing. Ex p. Curry, 1 Can. (. . 532; O’Neil
v. Atty.-Gen,, 26 8. C. R. 122; R. v. Gibson, 29 N. S. R. 44;
R. v. Hodgins, 12 0. R, 367; Margate v. Hannam, 3 B, &
A. 266; 22 R. R. 378.

PERSONS NOT ELIGIBLE.

Except when otherwise provided by law, no solicitor in
any court whatever, is eligible as a justice of the peace dur-
ing the time he continues to practise as a solicitor, R. 8. 0.
c. 86, s. 7.

But as section 27 of the R. 8. O. ¢. 87, provides that
every police magistrate shall, ex officio, be a justice of the
peace for the place in which he holds office, such police
magistrate is not disqualified from acting'as such justice
of the peace by reason of his being a practising solicitor.
Richardson v. Ransom. 10 0. R. 387. But he cannot act as
solicitor in any criminal matters, (Ib. s. 36.)

A clerk to the justices cannot be a justice of the peace.
R. v. Douglas (1898), 1 Q. B. 560.

The statute 1st Mn'ry, sess. 2, c. 8, s, 2, disqualifies

a sheriff from acting as a justice of the peace: Ex p. Colyille,
1 Q. B. D. 133; see also R. 8. 0. c. 86, s. 8.

Independently

T—t
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of legislation to that effect, a justice of the peace does not
become disqualified from acting as such, by reason of his
being elected coroner for the county or division for which
he so acts as justice. Davis v. Justices, Pembrokeshire, 7
Q. B. D. 513.

TWO JUSTICES.

Every complaint and information must be heard by one
justice, or two or more as directed by the Act or law upon
which the complaint or information is framed, or by any
other Act or law in that behalf. But if there is no direction
requiring more than one justice for the territorial divizion
where the matter of the complaint or information arose then
one justice may hear, try and determine the case: Code, s. 842.
Under s. 73, s.-s. 2 of the Code, two justices must try every
one who entices a soldier or sailor to desert. So two justices
must try every one resisting the execution of a warrant to
search for deserters from His Majesty’s military or naval ser-
vice, . 74. So two or more persons openly carrying offensive
weapons can only be convicted by two justices of the peace,
8. 103. So every one having on his person a pistol or air
gun when arrested, 8. 107; so every one having a pistol or
air gun with intent to injure any other person, s. 108; so
every one pointing any fire arm at any person, s. 109; or
carrying offensive weapons, s. 110; or carrying sheath knives,
8. 111; so the sale of improved arms in the North-West Ter-
ritories is punishable only by two justices of,the peace, s.
116; so conveying intoxicating liquor on board any of Hixs
Majesty’s ships, s, 119; so obstructing a public or peace
officer in the execution of his duty, s. 144; so the doing of
any indecent act, s. 177; so playing or looking on in a gam-
ing house, s. 199; so obstructing a police officer in entering
any disorderly house, s. 200; so secreting wrecks, s. 381; so
the unlawful sale or possession of public stores, s. 387, or
not satisfying the justices that the possession of such stores
was lawful, s. 388; or searching for such stores near His
Majesty’s vessels, 8. 389; so receiving arms or clothing
belanging to His Majesty from soldiers is justiciable only hy
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two justices of the peace, s. 390 ; so receiving necessaries from
mariners or deserters, 8. 391; so printing circulars, ete., in
likeness of notes, 8. 442; or uttering defaced coin, &, 476; so
preventing the saving of any wreck, s 496, s.-s. 2; so the
offence of cruelty to animals, s. 512; or keeping a cock-pit,
s. 513: or criminal breaches of contract, s. 521; or intimida-
tion with a view to force any person to abstain from doing
what he has a legal right to do, s. 523; or to prevent his
dealing in wheat or a stevedore from working, s. 525.

8o proceedings for the summary trial of indictable
offences require two justices of the peace, . 182, or for the
trial of juvenile offenders for indictable offences, ss. 809,
811, 812, 815.

The Act respecting the safety of ships and the preven-
tion of accidents on board thereof, R. 8. C. e. 77, s. 20, pro-
vides that every penalty imposed by the Act may be recovered
before any two justices of the peace, or any magistrate hav-
ing the powers of two justices of the peace. So penalties
under “ The Steam Boat Inspection Act,” 61 Vic. c. 46, 5. 51,
are recoverable before two justices of the peace; so are penal-
ties under the Act respecting the “Navigation of Canadian
Waters,” R. 8. C. ¢. 79, & 8, and the Act respecting “ Pilot-
age,” R. 8. C. ¢, 80, 8. 101, and the “ Wrecks and Salvage
Act,” R. 8. (. c. 81, 5. 39, and the “ General Inspection Act,”
R. 8. C. e, 99, 5. 25, Under the Act respecting “ Military
and Naval Stores,” R. 8. C. ¢. 170, ss. 8 and 12, two justices
of the peace may in certain specified cases summarily convict
offenders.

Penalties imposed under the “Animals Contagious
Diseases Act,” R. 8. C. c. 69, s. 46, are recoverable before
two justices of the peace; so two justices of the peace may
try and determine in a summary way all offences punishable
under the “ Seamen’s Act,” R. 8. C. c. 74, s. 114, or “ The
Inland Waters Seamen’s Act,” R. S. C. c. 75, ss. 30 and

37. Under the “Immigration Act,” R. 8. C. c. 65, & 42,
certain penalties not exceeding eighty dollars in amount are
recoverable in a summary manner, before two justices of the
peace. Under “The Trade Marks Offences Act,” R. 8. C.

iy
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c. 166, 8, 15, penalties may be recovered by a summary pro-
cceding before two justices of the peace having jurisdiction
in the county or place where the offender resides, or has any
place of business, or in the county in which the offence has
been committed.

Two or more justices of the peace may seize any copper
or brass coin which has been unlawfully manufactured or
inlpul‘lmL R. 8. C. c. 167, s. 29.

Under the “ Gas Inspection Act,” R. 8. C. c. 101, s. 47,
the proceedings must be before two justices, if the penalty
exceeds twenty dollars. This must mean not the penalty
actually imposed by the justices, but the penalty prescribed
by the Act.

Under the “ Petroleum Inspection Act,” 62 & 63 Vic. c.
27, s. 30, the penalties imposed by the Act are recoverable
before -a police or stipendiary magistrate, or two justices of
the peace before whom it is preferred, and no other justice
of the peace shall take part in such hearing and determina-
tion.

Under “The Weights and Measures Act,” R. 8. C. c.
104, &. 63, if the penalty exceed fifty dollars the proceedings
must be before two justices of the peace.

Proceedings under the “ Trade Unions Act,” R. 8. C.
c. 131, s. 20, must be before two justices of the peace or a
police or stipendiary magistrate.

The penalty for using another person’s registered mark
under the Act respecting the “ Marking of Timber,” can only
be recovered before two justices of the peace. R. S. C. c.

So with penalties imposed for smuggling. 51 Vie. c. 14,

It is to be observed also that if it is required by any Act
or law that an information or complaint shall be heard and
determined by two or more justices, or that a conviction or
order shall be made by two or more justices, such justices
shall be present and acting together during the whole of the
hearing and determination of the case. Code, s. 842, s.-s. 6.
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INTRODUCTORY CHAPTER. 13

In every Act of the Parliament of Canada, unless the
context otherwise requires the expression, “two justices”
means two or more justices of the peace assembled or acting
together. R. 8. C.c. 1,8 7 (35).

The expression “ justice ” includes two or more justices
if thev act or have jurisdiction, and also any person having
the ]\;\\\'n-r or authority of two justices. Code, 5. 3 (n), s.
839 (a).

When a statute enables two justices to do an act, the
justices sitting in quarter sessions may do the same act, for
they are not the less justices of the peace because they are
sitting in court in that capacity. Fraser v. Dickson, 5 U. C.
R. 231, 3.

Two or more justizes may lawfully do whatever one jus-
tice may do alone. See s, 557.

The judge of the sessions of the peace for the City of
Quebec, the judge of the sessions of the peace for the city of
Montreal, and every recorder, police magistrate, district
magistrate or stipendiary magistrate appointed for any ter-
ritorial divigion, and every magistrate authorized by the law
of the province in which he acts to perform acts usually
required to be done by two or more justices of the peace,
may do alone whatever is authorized by this Act to be done
by any two or more justices of the peace, and the several
forms in this Act contained may be varied o far as necessary
to render them applicable to such case. R. 8. C.e. 174,58 7;
Code, &. 541.

As to proceedings under the “ Indian Act.” R.S. 0. c.
43, 8. 115, see 58 & 59 Vic. c. 35, & ¥; R. v. McAuley, 14
0. R. 643.

An authority given by siatute to two cannot be executed
by one justice, but if given to one justice it may be executed
by any greater number. Hatton’s case, 2 Salk. 477.

If the complaint be directed to be made to any justice,
though the statute should Yequire the final determination to
he by two, the complaint is well lodged before one. Ware
v. Stanstead, 2 Salk. 488; and see Code, s, 842 (3).

i
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FIRST SET OF MAGISTRATES.

All the justices of each district are equal in authority,
but the jurisdiction to try summarily in any particular case
attaches in the first set of magistrates duly authorized, who
have possession and cognizance of the fact, to the exclusion
of the separate jurisdiction of all others, and the acts of any
others except in conjunction with the first are not only void,
but such a breach of the law as subjects them to an indict-
ment.  R. v. McRae, 28 0. R. 569; R. v. Sainsbury, 4 T. R.
151; 2 R. R. 433; see R. S. 0. c. 87, 8. 22; see 54 & 55 Vie.
c. 46, s 2, as to prosecutions under the Inland Revenue Act.

But in certain cases other magistrates are authorized to

act in the absence of those first seized of the case.
MINISTERTAL OR JUDICIAL ACTS.

The acts of a justice of the peace are either minislerial
or judicial. He acts ministerially in preserving the peace,
receiving complaints against persons charged with indict-
able offences, issuing summonses or warrants thereon,
examining the informant and his witnesses, and in binding
over the parties to prosecute and give evidence. He acts judi-
cially in all cases of summary jurisdiction, and in committing
for trial, fixing bail, directing sureties for the peace, etc.,
see Staverton v. Ashburton, 4 E. & B. 526; 24 L. J.
M. C. 53; R. v. Coursey, 27 0. R. 181; Cox v. Coleridge,
1 B. & C. 37; R. v. Ettinger, 32 N. S. R. 176; R. v. Ramsay,
16 W. R. 191; R. v. Cavalier, 11 M. L. R. 333; Re Cooper,
5 . R. 256; Daubney v. Cooper, 34 R. R. 377; 10 B. & C.
237, 830.

PRESUMPTION OF AUTHORITY.

The maxim omnia praesumuntur rite esse actu does not
apply to give jurisdiction to justices or other inferior tri-
bunals. R. v. Atkinson, 17 C. P. 302. On this principle in
a prosecution for a penalty under a by-law of a corporation,
the by-law must be proved, for it must appear on the face
of the proceedings that there is jurisdiction. R. v. Wart-
man, 9 N. B. R. 73; R. v. All Saints, ¥ B. & C. 785, 31 R. R.
296,
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But the maxim applies g0 as to warrant a presumption
that the evidence taken before magistrates and returned by
them was read over to and signed by the witnesses, there
being no evidence to the contrary. R. v. Excell, 20 O. R.
633; R. v. Scott, 20 0. R. 646.

Where a justice of the peace is authorized to act for a'

police magistrate in case of the latter’s illness, absence, or at
his request, and the justice acts, the maxim omnia praesum-
untur rite esse actu applies, and the justice is presumed to be
properly authorized unless the contrary appear. R. v. Hodge,
23 0. R. 450. There is a presumption of a regular appoint-
ment from the fact of the officer acting. R. v. Holman, 10
M. L. R. 272.

GENERAL SKETCH OF PROCEEDINGS.

Before proceeding in any matter the justice should con-
sider, 1st, whether he has jurisdiction—this is given by his
commission, or by the particular statute under which the
proceedings are taken; outside of these he has no power.
R. v. Brown, 21 (. L. T. Oce. N, 103; R. v. Carter, 5 0. R.
6513 2nd, If more than one, or any particular description of
justice is required.

On the preliminary inquiry into indictable offences one
justice may do everythirg required to be done out of ses-
gions, except admit to bail under section 601 of the Code.
But such inquiry may be by more justices than one. Code,

w o
£ bb7.

When a prisoner brought up under Part LV. respecting
the summary trial of indictable offences, elects to be tried
by a jury, it is conceived that the preliminary inquiry directed
by section 792 of the Code could only be held by a “ magis-
trate,” as defined by section 782.

In summary cases one justice may receive the informa-
tion or complaint and grant a summons or warrant thereon,
and issue his summons or warmant to compel the attendance
of any witnesses for either party, and do all other acts and
matters necessary preliminary to the hearing, even if, by the
statute in that behalf, it is provided that the information or
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complaint shall be heard and determined by two or more R.

Justices, tio

3rd. A justice has to consider whether a time is limited

for any of the proceedings. In indictable offences formerly, any
city
the
justice would do well to look at this section before proceed- altl

with very few exceptions, there were no limitations. Now,
section 551 of the Code has introduced a large number. A

ing with a preliminary inquiry; a special time is there fixed any
for the prosecution of various offences. See also notes to mak

g, 841, the |

In summary cases the information also must now e dwel
laid within six months instead of three, as provided by the to ac
former statute. Code, s. 841, ing,

JURISDICTION AS TO PLACE. ]
siona

In general the authority of justices is limited to the that |
district for which they are appointed, and they can only or th
exercise their powers while they are themselves within that or “,
district, for their authority is local rather than personal, but Ib. 4¢
it seems that acts purely ministerial, such as receiving infor- where
mations, taking cognizances, etc.,, may be done elsewhere; justie
though anything founding proceedings of a penal nature, the co,
sitting
been ¢
6 Exch. 189; Langwith v. Dawson, 30 C. P. 375: R. v. Tot- e &
ness, 11 Q. B. 80; R. v. Cumpton, 5 Q. B. D. 341, except in

cases where it is otherwise specially provided by. statute.

and any coercive or judicial act is utterly void unless done
within the district. Dalton, ¢. 25; see Newhold v. Coltman,

E
diction
pality i
R8¢

Where an objection was raised that there was no evidence to
ghow that the offence was committed within the jurisdiction
of the magistrate, and it appeared that the conviction alleged

that the defendant at the town of Simcoe, did unlawfully It
keep intoxicating liquors for sale, and the depositions recited trate o
the information as above, and the evidence showed the r‘me wh
liquor was found upon the premises of the defendant, the ;l:(‘,;h t
court held that the local jurisdiction sufficiently appeared. S
R. v. Doyle, 12 0. R. 347. function
v e i all such

A conviction made outside of the territorial limits of necessar

the magistrate’s jurisdiction is bad. R.v. Hughes, 17 N. §. o
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R. 194; and this is not altered by a statute giving jurisdic-
tion to “any two justices.” Re Peerless, 1 Q. B. 143.

The Imperial Act, 9 Geo. L. c. 7, 8. 3, provides that if
any such justice of the peace shall happen to dwell in any
city, or other precinct that is a county of itself, situate in
the county at large for which he shall be appointed a justice,
although not within the same county, it shall be lawful for
any such justice to grant warrants, take examinations, and
make orders for any matters which one or more justices of
the peace may act in at his own dwelling-house, although such
dwelling-house be out of the county where he is authorized
to act as a justice, and in some city or other precinct adjoin-
ing, that is a county of itself.

Generally speaking, a justice may act in any petty ses-
sional division for which he is appointed, and an enactment
that something is to be done by the justices of or in a division
or the next justices is only “ directory,” and not “gestrictive”
or “qualificatory.” See anon, 2 Salk. 473; Ashley’s Case,
Ib. 480; R. v. Price, Cald. 305; R. v. Loxdale, 1 Burr. 447;
where, however, a conviction was required to be made by “a
justice acting for the place in which the matter requiring
the cognizance of the justice arises;” it was held that a justice
sitting in and for a division in which the offence had not
been committed had no jurisdiction. R. v. Broadhurst, 32
L. J. M. C. 168; Oke, 4th ed. 8.

Every justice of the peace for a county hall have juris-
diction in all cases arising under any by-law of any munici-
pality in the county for which there is no police magistrate.
R. 8. 0. c. 223, s. 476.

If anything is directed to be done by or before a magis-
trate or justice of the peace, it shall be done by or before
one whose jurisdiction or powers extend to the place where
such thing is to be done. See R. v. Beemer, 15 0. R. 2066,
2%3; and whenever power is given to any person, officer, or
functionary to do or to enforce the doing of any act or thing,
all such powers shall be understood to be also given as are

necessary to enable such person, officer or functionary to do
.MM 2
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or enforce the doing of such act or thing. R. 8. C.ec. 1, s.

7, s.-8. 36, 37.
The publication of the justices appointment in the
“Gazette” as for a certain district is sufficient proof of
jurisdiction in such place. Ex p. Gallagher, 33 C. L. J. 776.
And jurisdiction is sufficiently shown in the proceedings if I
the magistrate describes himself as magistrate for the dis- 8(
trict or place in which he acts. Ex p. Robinson, 5 Rev. de
Jur. 271; Ann. Dig. (1899), 137, 138. 1In the absence of
evidence to the contrary, the inference is that the magistrate
is acting within the territorial limits of his jurisdiction. R.
v. Fearman, 22 0. R. 456. an
off
DEALT WITH, ETC. inf
As the words “ dealt with, inquired of, tried, determined of
and punished,” frequently occur in the statutes, it may be son
observed that the words “dealt with,” apply to justices of the
the peace, “ inquired of,” to the grand jury, “tried,” to the
petit jury, and “determined and punished,” to the court.
2 Russell C. & M. 6th ed., 45, 46. expl
It must be remembered that this work does not define they
the nature of every description of offence on which a justice hapy

Bty

sion

may be called to adjudicate. The offence may be one against conf
a federal or provincial statute or against a by-law having infor
application in a particular locality only. In such cases the !
general procedure is pointed out, but in determining the being
nature of the offence the particular statute or by-law must : and (;

be looked to. the i

EVIDENCE. e

In reference to all indictable offences where the justice’
commits for trial, a prima facie case is all that need be made I
out. The justice is not trying the case and should if there

( mitted
is any doubt send the accused for trial. s

within

Section 593 of the Code admits the evidence of every cation
witness who testifies to any fact relevant to the case on behalf mons o
of the prisoner, and under the 56 Vie. c. 31, s. 3, the prisoner the offe
and his wife are competent, while under section 594 of the tion or
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Code the magistrate is to form his opinion on the “ whole of
the evidence,” and determine whether a sufiicient case has
been made out to put the accused upon his trial. This does
not give any power of trial and has not altered the duty
of the magistrate in requiring a prima facie case except that
the evidence on both sides must now be considered. See
section 596 of the Code.

INFORMATION AND COMPLAINT.

In all cases the first official step to be taken by the
justice is to receive an information or complaint in writing i
and upon oath generally, from a credible person, that an e 1
offence has been committed within his jurisdiction, such
information or complaint stating as near as may be, the name
of the offender (if known), the nature of the offence, the per-
son against whom, and the time when, and the place where
the said offence was perpetrated.

It is recommended that the justice should on all occa-
sions, when taking informations, carefully read over and
explain them to the informants, so as to satisfy himself that
they are perfectly understood; because it not unfrequently
happens that ignorant persons undesignedly misstate and
confuse the facts, so as to mislead the justice, and cause the
information to be incorrectly prepared.

The court disapproves of the practice of the complaint
being heard by the magistrate’s clerk, who fills up a summons
and obtains the signature of any magistrate thereto, whether
the information or complaint is made to him or not. See
Dixon v, Wells, 25 Q. B. D. 249.

SUMMONS OR WARRANT.

If it appear to the justice, that the offence was com-
mitted within his jurisdiction, or that the person charged is
within such jurisdiction (see Code, s. 554), and that the appli-
cation is made in due time, he should at once issue his sum-
mons or warrant to bring the accused before him, describing
the offence in such summons or warrant, from the informa-
tion or complaint sworn to. If a summons be issued, reason-

——/
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able time should be given the defendant to appear; if a war-
rant be issued, it must be executed forthwith. A summons
ghould be issued in all cases over which the law gives a
justice summary jurisdiction, in the first place, unless some

good and sufficient reason should exist for issuing a warrant.

In all cases of serious indictable offences a warrant, and not

a summons, shouid be granted in the firet instance. p
Every warrant authorized by the Code may be issued pl

and executed on a Sunday or statutory holiday. Code, s. i

504, s.-8. 3.

CIVIL REMEDY NOT SUSPENDED. mi
Since the passing of the Code no civil remedy for any

act or omission is suspended or affected by reason that such he,
act or omission amounts to a criminal offence: s. 534,

A civil proceeding for the same cause may in some cases
render it inexpedient to proceed before the magistrate. Thus off
when an action is pending, judgment will not be given on an aga
information for the same assault. R. v. Mahon, 4 A, & E. Coc
575. Technically speaking, there is in such case no estoppel evic
on the justices from proceeding, but the safe practical rule St.
would seem to be, when it appears that civil proceedings are
pending in respect of the same matter to dismiss the com- inw
plaint, or pass a nominal sentence unless there has been an not
outrage on public order, or unless by statutory provision the of tl
civil and criminal proceedings are not to interfere with each the 1
other. Should the second proceeding be merely to indemnify
the complainant from an alleged wrong, a previous civil deci- seen,
sion as to the same matter will be conclusive. Thus a judg- statel
ment against a servant in a civil court for wrongful dismissal may
is an answer to an application to justices to enforce payment summ

of wages. Routledge v. Hislop, 29 L. J. M. C. 90, is not

evider
writin
words
by hin
being
signing

PROCEEDINGS IN COURT.

We will now suppose the complainant and defendant to
be in attendance with their witnesses on the day when, and
at the place where, it was appointed to hold the court. If
the offence complained of be one over which the justice or
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justices has or have summary jurisdiction, the court is an
open one, to which the public have the right of access. Code,
s. 849,

The court having been opened by the constable announc-
ing such opening, and calling for order, the names of the
parties should then be called, and the information or com-
plaint read to the accused by the justice, and in cases of
summary jurisdiction, the question asked, if he admit the
truth of the complaint, or, if he have any cause to show why
he ghould not be convicted, or why an order should not be
made against him, as the case may be. Code, s. 856.

If he voluntarily admit it, the justice present at the
hearing shall convict him or make an order against him
accordingly. Ib. 8.-s. 2.

Any accused person on his trial for any indictable
act alleged

offence, or his counsel or solicitor, may ad. it any {
against the accused so as to dispense with proof thereof.
Code, 8. 690. This, however, only applies at the trial. But
evidence in another case is admiesible by consent. R. v.
St. Clair, 27 A. R. 308.

It is always desirable to take the defendant’s admission
in writing, and signed by him if he will. TIf the offence be
not admitted, the justice must proceed to take the evidence
of the complainant and his witnesses, and afterwards that of
the witnesses for the defendant.

In cases of indictable offences there is now, as we have
seen, a right to examine witnesses for the accusefl, and the
statement of the accused himself is taken, or he or his wife
may give evidence. The rule is the same in the case of
summary conviction, except that the statement of the accused
is not taken; see Code, ss. 591, 592, 593; 56 Vic. ¢. 31. This
evidence must be given under oath and be taken down in
writing (Code, ss. 590, 843-851), as near as may be in the
words of the witnesses; the, evidence of each to be signed
by him and the justice; the accused, the witness and justice
being all present together at the time of such reading and
signing ; see Code, s. 590.

T
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Where the evidence is taken in shorthand it is not neces-
sary that it should be read over to and signed by the witness;
Ib. 8.-s. ¥. But if not so taken, before the witness signs the
evidence he has given, it should be read over to him, to ascer-
tain whether it has been correctly taken down, or that his
right meaning has been expressed: any mistake should be
corrected before he signs it. If the justice should see any
good cause for so doing, he may adjourn the hearing of the
case to some future day, and in the meantime commit the
defendant to the common jail, or may discharge him, upon
his entering into a recognizance, with or without sureties,
for his appearance at the time appointed. Persons charged
with indictable offences may be remanded by warrant from
time to time for any period not exceeding eight clear days
at any one time, or may be verbally remanded for any time
not exceeding three clear days. Code, s. 586; see R. v.
Holley, 4 Can. C. C. 510, cited in notes to s. 586.

In many cases, particularly in indictable offences, it is
desirable for the justice to order the witnesses on both sides
to leave the court; but it is important to observe, that if any
witness should remain in court, notwithstanding any such
order, his evidence cannot be safely refused. Black v. Besse,
12 0. R. 522.

In the case of indictable offences after the first examina-
tion of witnesses, they may be cross-examined by the pris-
oner; and when their evidence is completed, their depositions
are to be read by the justice to the accused; and then any
statement he may make, after being duly cautioned, is to be
taken down in writing as nearly as possible in his own words, _
signed by him, if he will, as well as by the acting justice or
justices, See Code, s. 591.

The justice or justices having heard the evidence on both
sides, the firsi question to determine is, whether the charge
is sustained by the evidence; or, in indictable offences,
although the offence may not be clearly proved, whether
there is sufficient doubt to send the case to another tribunal;
or the case may be adjourned for further hearing. If the
case can be disposed of summarily, the justice or justices will
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adjudge the amount of the penalty to be imposed, under the
limitations of the statutes creating the offence, together with
the costs, which should be recorded on the proceedings,
together with the period of imprisonment, with or without
hard labour, to be awarded in case of non-payment of fine
and costs; a minute of which should be served on the defend-
ant, if he have to pay money, for which no fee should be
paid; before which service no warrant of distress or com-
mitment shall be issued. Code, s. 863.

MAJORITY WHO HEAR ALL EVIDENCE.

1f more than one justice be acting, the judgment should
be according to the opinion of the majority. Where on a
preliminary inquiry the evidence is begun before one and
finished before two, a committal by the two is irregular
unless they have heard all the evidence. Re Nunn, 6 B. C.
R. 464. Though all the justices who attend may take part
yet if on a summary hearing before two justices one of them
is not present until part of the evidence has been given, the
witness should be re-sworn and should repeat his evidence;
and it is not sufficient that the notes of the evidence already
given should be read over to such justice. R. v. Jeffreys, 22
L. T. 786; 34 J. P. 727, see also Peck v. De Rutzen, 46 J. P.
313; R. v. Cinque Ports, 17 Q. B. D. 171. The same rule
applies to a preliminary inquiry, Re Guerin, 16 Cox C. C.
596.

A verbal conviction by two justices cannot be reversed
after one has gone away by one of them and another justice,
but either of two convicting justices has a right to change
his mind before the conviction is drawn up, the effect of
which is that there is no conviction, but it would not be
advisable to proceed again for the same offence. Jones v.
Williams, 46 L. J. M, C. 270; 36 L. T. 559.

JUSTICES EQUALLY DIVIDED.

The chairman or presiding justice may vote, but he is
not entitled to'a double or casting vote. If the justices are
cqually divided in opinion there may be an acquittal, but it

“,_._.._.
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might be better to adjourn the case to a future day, and ti
then entirely rehear the case, when other magistrates may ti
be present, or further evidence adduced. Kinnis v. Graves, m
19 Cox C. C. 42; 67 L. J. Q. B. 583; an acquittal or dis- e
missal when equally divided is a bar to any other prosecu- ne
tion for the same offence. [Ib.; see also Ez p. Evans (1894), 1%
A. C. 16; R. v. Ashplant, 52 J. P. 474. If no adjudication gi'
be made, or the case postponed, the information may be laid M
again, if the time for doing so has not expired, and the pro- vic
ceedings be wholly recommenced. If the judgment be given, to
it may be altered during the same sitting, but not afterwards.

COMMITTAL FOR TRIAL. sho

re T o pov
With respect to indictahle offences, where the justice or

Justices intend to commit the prisoner for trial, he should
not be specially committed for trial to any particular court.
This is important, as where a statute directs a prisoner to
be tried at the sessions, a commitment to the assizes would
be bad, and the prisoner would be entitled to his discharge.
R. v. Ward, 15 Cox C. C. 321; see Code, s. 596, and Warrant
of Commitment, Form V. But see 63 & 64 Vic. c. 46,
amending 8. 601 of the Code, and allowing a committal to
the sessions.

8.2
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In every case, where a person is committed for trial, to costs
answer to a criminal charge, the justice of the peace so com- a fail
mitting shall transmit the informations, depositions, exam- Sinde
inations, recognizances and papers connected with the charge, \
to the clerk or other proper officer of the court in which the
trial is to be had. Code, s. 600,

the bl
futur

When a justice commits a prisoner to jail, he should at - adjud,
once, and before the parties leave his presence, or the pro- W
ceedings be considered as concluded, bind over the prosecutor
and the witnesses to prosecute and give evidence at the court
by which the accused is to be tried. Code, s. 598; see also

payab|

8. 641. J
TIME FOR PAYMENT. the de
It is not unusual for persons, on conviction, to request parties

the justice to allow time for payment of the fine, at the same having,
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time offering to pay down part immediately. Such applica-
tions cannot ordinarily be safely granted, as after part pay-
ment the right of commitment is gone, the justice having no
puwer to apportion the period of imprisonment where it is
not an alternative punishment. Sinden v. Brown, 17 A. R.
173. But in cases against provincial laws time may be
given for payment of the whole or part. R. 8. 0. c. 90, s. 3.
Under s. 872 (a) of the Code, time may be given in the con-
viction, but if the conviction fixes a time it would be unsafe
to extend it afterwards.

No part less than the whole amount adjudged to be paid
should be received, nor by instalments, except where such
power is given by statute; see the Indian Act, R. 8. C. c. 43,
8. 263; 52 Vic. c. 29, 8. 3; for if it becomes necessary to issue
the commitment, what has been received on the distress
warrant must be refunded. Where there is not sufficient to
cover the penalty and costs, the return upon the warrant
of distress should state that fact and upon that a warrant
of commitment may issue. A commitment for part of the
sum adjudged by the conviction to be paid is illegal. Where
a conviction directed the payment of a fine and costs to be
levied by distress if not paid forthwith, and in default of
sufficient distress, imprisonment, and the defendant paid the
costs but not the fine, a warrant of commitment issued after
a failure to realize on a warrant of distress was held illegal.
Sinden v. Brown, 17 A. R. 173.

When juvenile offenders are tried for indictable offences
the justices may, if they deem it expedient, appoint some
future day for the payment of any pecuniary penalty
adjudged to be paid. See Code, s. 825.

Where no time is specified for payment of a fine it is
payable forthwith. R. v. Caister, 30 U. C. R. 247.

REHEARING CASE.

Justices are sometimes requested to rehear a case after
the decision has been pronounced, on the ground of the
parties having been taken by surprise by the evidence, or of
having, subsequently to the hearing, discovered testimony
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which might have affected the judgment. Justices have,
however, no power to re-open the investigation after they
have once given judgment, and after the court is closed. The
only way, then, of impeaching their judgment is by appeal or
certiorari. I

tl
tl
p!
m

re
Justices are not obliged to fix the fine or imprisonment i

at the time of conviction, but may take time either for the no
purpose of informing themselves as to the legal penalty, or e
of taking advice as to the law applicable to the case. Stone, qu
33rd ed., ¥37; R. v. Fry, 78 L. T. 716; 67 L. J. Q. B. 712. the
int
bia

The parties are not entitled to copies of the depositions of |
in cases of summary conviction, and their only mode of com- Mo
pelling the production of the original is by certiorari. Neither vJ
is a person committed for default of sureties, and discharged mou
at the sessions, entitled to a copy of the depositions on which 3 &

COPIES OF DEPOSITIONS,

his commitment proceeded ; but they should be furnished by 393.
the justice if paid therefor.

In indictable cases, however, every one who has been state
committed for trial may be entitled at any time before the the |
trial to have copies of the depositions and of his own state- likel
ment on paying a reasonable sum for the same, not exceeding in th
five cents for one hundred words. Code, s. 597. cause

Jut this section only gives the right to such copies after his ¢
all the examinations have been completed, and only in the uphel
event of the prisoner being committed for trial, or released know,
on bail to appear for trial. R. v. Fletcher, 13 L. J. M. C. 67, ing it
0. R.
T

Justices of the peace should refrain from taking part in before
any matters in which they individually have a personal substa
interest however small. If any one of the justices be interested would
it will invalidate the decision of all, even though there may ground
have been a majority for the decision, without counting the who ec¢
vote of the interested party. Where such justice took part attorne
in the discussion, but retired from the bench before the other fees ea;
justices came to the vote, the court held that it invalidated payable

INTERESTED JUSTICES.
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the decision. R. v. Hertfordshire, 6 Q. B. 753. But where
the magistrate did not know, and from the nature of the
proceedings could not know that he was interested in the
matter, this rule has been holden not to apply. R. v. Sur-
rey, 21 L. J. M. C. 195. It is not enough that the decision is
right. If there is a disqualifying interest, the justice should
not it in the case, and the court will not enter into the ques-
tion as to whether his interest affected his decision. A dis-
qualifying interest is not confined to pecuniary interest, but
the interest if not pecuniary must be substantial. Pecuniary
interest, however small, disqualifies the justice, so does real
bias in favour of one of the parties; but the mere possibility
of bias does not ipso facto avoid the justice’s decision. R. v.
Meyer, 1 Q. B. D. 173; R. v. Rand, L. R. 1 Q. B. 230-3. R.
v. Justices Dublin (1894), 2 Q. B. Ir. 527; R. v. Justices Yar-
mouth, 8 Q. B. D. 525; R. v. Justices, Sunderland (1901), 2 K.,
B 357%; 70 L. J. K. B. 946; see also R. v. Hain, 12 T. L. R.
323.

The principle to be deduced from the cases is that if a
state of things exists, whether arising from relationship to
the parties to the litigation or from other causes which is
likely to create a biag, even though it be an unconscious one
in the magistrate in favor of one of the parties, or which
causes a reasonable apprehension of bias, (hat will prevent
his adjudication upon the matters in controversy being
upheld if it be impeached by a party who either had no
knowledge of the existence of that state of things; or, know-
ing it, objected to the magistrate acting. R. v. Steele, 26
0. R. 540; R. v. Huggins (1895), 1 Q. B. 563, followed.

To disqualify a justice from acting in a prosecution
before him, he must have either a pecuniary or such other
substantial interest in the result as to make it likely that he
would be biased in favour of one of the parties. It is not a
ground of disqualification that the justice and the counsel
who conducted the prosecutidn are partners in business as
attorneys, provided that they have no joint interest in the
fees earned by the counsel in the prosecution or in any fees
payable to the justice on the trial of the information, and
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provided that the justice be not an Ontario police magis-
trate. R. 8. 0. c. 87, s. 36. Neitheris it any disqualification

that the justice was appointed and paid by the town council,
at whose instance the complaint was made, and the prosecu-
tion carried on; his salary being a fixed sum, not dependent
on the amount of fines collected. R. v. Grimmer, 25 N. B. ]
R. 424, f\
A magistrate is disqualified to try an information under
“The Canada Temperance Act ” where an action for assault it
and false imprisonment is pending between him and the
defendant, arising out of the trial of a previous information T
for a similar offence. Kz p. Ryan, 30 N. B. R. 256, But
the disqualification ceases when judgment is recovered by

ca
¢ i . tic
the magistrate, though an execution issued is unsatisfied.
Ez p. Ryan, 32 N. B. R. 377.

A bona fide action against the magistrate by the husband
of the defendant disqualifies. Ex p. Gallagher, 34 N, B. R.
413. But the court will inquire into the circumstances of

ga
tal
54

the action and if it is not bona fide it will not disqualify.
Ez p. Seribner, 32 N. B. R. 175.

In Quebec if a justice is a member of a municipal coun-

tha
like
tha
to «

cil he cannot try an officer of the municipality for an infrac-
tion of its by-laws. Tessier v. Desnoyers, 12 Q. 8. C. 35. qua
But it is otherwise in Ontario. See R. 8. 0. c. 223,'s.” the
477, and he is not disqualified to act as a justice where in
case of conviction the fine or penalty, or part thereof, goes witn
to a municipality in which he is a ratepayer. Ib. s. 478. in t|
The fact that fines imposed by a police magistrate Han
appointed by a corporation are paid into a fund from which 342
hi¢ salary as solicitor for the corporation is drawn does not does
incapacitate him by reason of interest where the prosecu- magi,
tions are solely by the chief of police. R. v. Hart, 2 B. C. R.v.
R. 264. ! '
Nor is a magistrate disqualified from adjudicating under there,
the “ Canada Temperance Act ” because of a fixed appropria- ° + 200.
tion from the council, in addition to his regular salary, for his |
services under the Act, though this appropriation is paid one if
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out of a fund from the fines thereunder. Ex p. McCoy, 33
N. B. R. 605; 1 Can. C. C. 410.
A magistrate is not disqualified to sit upon a case under
the “ Liquor License Act” by reason of being an honorary
member of a Temperance Union which has taken steps
towards enforcing the Act before him, and provided funds
for that purpose, especially where the prosecution is not con-
ducted by the union, and the magistrate’s connection with
it has been merely nominal. R. v. Herrell, 12 M. L. R. 198.
If the justice be a member of a division of the Sons of
Temperance, by which a prosecution for selling liquor is
carried on, he is incompetent to try the case, and a convie-
tion before him is bad. R. v. Simmons, 14 N, B. R. 159.

Any pecuniary interest in the subject matter of the liti-
gation, however slight, will disqualify a magistrate from
taking part in the decision of a case. R. v. Steele, 26 0. R.
540,

If a magistrate has such a substantial interest other
than pecuniary in the result of the hearing as to make it
likely that he will have a bias, he is disqualified. The fact
that a magistrate has been subpcenaed, and that it is intended
to call him as a witness at the hearing, is not a legal dis-
qualification, and the court will not on that ground prohibit
the magistrate from sitting. R. v. Farrant, 20 Q. B. D. 58.

And the calling of a magistrate sitting on a case as a
witness does not of itself disqualify him from further acting
in the case. R. v. Sproule, 14 0. R. 375. See also R. v.
Handsley, 8 Q. B. D. 383. FEz p. Herbert, 4 Can. C. C, 153;
34 N. B. R. 455; Ex p. Flanagan, 34 N. B. R. 326. Nor
does the mere fact of a subpcena having been served on a
magistrate to give evidence. R. v. Tooke, 31 W. R. 753;
R. v. Farrant, 20 Q. B. D. 58.

The propriety of deciding a case after giving evidence
thereon is, however, open to'grave deubt. See R. v. Petrie,
20 0. R. 31%.

To disqualify, the interest need not be a direct pecuniary
one if the justice is indirectly interested in the result of the
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decision. Thus where the defendant having sold land by
auction, under a decree of the court, was convicted of a
breach of a municipal by-law, providing that it should not

be lawful for any person to sell by public auction any wares,
geods or merchandise of any kind without a license. Two
of the four convicting justices were licensed auctioneers for
the county, and persisted in sitting after objection taken on }
account of interest, though one justice was competent to try
the case. It was held that they were disqualified, and on
(uashing the conviction on that ground, the court ordered 1
them to pay the costs. R. v. Chapman, 1 O. R. 582. See
further as to interest, Tupper v. Murphy, 15 N. 8. R. 173.

Where three justices who were members of the town he

council of a borough, and as such had taken an active part ai

in the making of an order under the “ Dogs Act,” sat to hear fu
a complaint of non-observance of the order, the court held ch
that they had no such interest in the subject matter as to cu
oust their jurisdiction. R. v. Justices of Huntingdon, 4 at

Q. B. D. 522. But where a complaint was made to the Local nis
Government Board of a nuisance on the premises belonging of

to B. in the borough of W., and the Board communicated cou
with the town council of W., who were the urban sanitary pet
authority under the “ Public Health Act, 1875,” and required the
them to abate the nuisance. The council having made 543
inquiries, passed a resolution that steps should be taken for Bur
the removal of the nuisance, and took out a summons against

B. At the hearing an order for the abatement of the nuis- 2 o
ance was made. Two justices who were present were mein- defe

bers of the town council when the resolution was passed. man
The court held that the councillors who were justices had move¢
such an interest as wight give them a bias in the matter, the h
and that they ought not to have sat as justices upon the was

hearing of the summon-. R. v. Milledge, 4 Q. B. D. 332. depos
The same rule applies if the summons is issued by a justice the h
who is a member of a corporation, though it came on for justic
hearing before other justices, none of whom are members payer
of the corporation. R. v. Gibbon, 6 Q. B. D. 168, tice u

heap t



INTRODUCTORY CHAPTER. 31

During the trial of an offence under “The Liquor
License Act,” the license commissioner, who was sitting at
the counsel’s table, went and sat in the constable’s chair a
few feet distant from the desk at which the magistrate was
sitting, but there was no evidence to show that he in any
way improperly interfered in the trial, and the court
held that the license commissioner could not be deemed,
under the circumstances, to have been sitting on the bench
and taking part in the trial contrary to section 96 of the
R. 8. 0.c. 245. R. v. Southwick, 21 O. R. 670.

Mere possibility. of bias is not sufficient where there is
no pecuniary interest and no probability of any bias. A num-
ber of persons including one N. were associated together to
aid in enforcing the “ Canada Temperance Act.” N. being
furnished with money by a member of the association pur-
chased intoxicating liquor in order to enable him to prose-
cute. The information, however, was laid by a policeman
at the request of other members of the association who fur-
nished funds to carry on the prosecution. The conviction
of defendant was made on the evidence of N. who was a
cousin of the justice, and it was held that the latter was com-
petent and that the prosecution need not be in the name of
the collector of inland revenue. Fz p. Grieves, 29 N. B. R.
543; Ex p. Groves, 23 N. B. R. 38, followed; see also R. v.
Burton (1897), 2 Q. B. 468.

At a vestry meeting summoned by a district surveyor
to consider (inler alia) the obstruction of a highway by the
defendant who had deposited and left a heap of earth and
manure by the side of the highway, a justice of the peace
moved a resolution calling upon the defendant to remove
the heap. The defendant having failed to do so, a summens
was taken out against him by the district surveyor for
depositing the heap to the obstruction and annoyance of
the highway and for failing to remove it after notice. The
justice who had moved the resolution, and who was a rate-
payer of the parish, sat and adjudicated with another jus-
tice upon the summons, and made an order directing the
heap to be removed and sold, and the proceeds of the sale to
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be applied to the repair of the highway. The court held
that the justice was disqualified from adjudicatingsupon the
summons for the part taken by him in moving the resolution,
afforded ground for reasonable suspicion of bias on his part,

though there might not have been bias in fact. The fact {
1 that the justice was a ratepayer pecuniarily interested in the ¢
| result of the summons was also held to disqualify. R. v. =
Gaisford (1892), 1 Q. B. 381; sce also R. v. Henley (1892), P
1 Q. B. 504; 17 Cox C. C. 518.

A magistrate is not disqualified from adjudicating on a ar
charge of selling intoxicating liquor without license from tr
the fact that he is a chemist and druggist, and in such capa- wl
city fills medical prescriptions containing small quantities 17

e of spirituous liquors. R. v. Richardson, 20 O. R. 514.

The fact of his being an inspector for another district un
does not disqualify. Ez p. Michaud, 34 N. B. R. 123. Ma

But he is disqualified if he is a licensed vendor under 32¢
the Act even if appointed such before it came into force. 0,1
Ez p. Laughey, 28 N. B. R. 656.

A magistrate is incompetent under the “Canada Tem- disq

| perance Act” if his grandfather is a brother of the defend- raily

§ | ant’s great grandmother. Ez p. Jones, 27 N. B. R. 552. , 423,
5, So where the complainant was the daughter of the con- owni

| vieting justice, a conviction for an assault was quashed. R. pros
fi[" v. Langford, 15 0. R. 52. quali

‘ A conviction for cruelty to animals was quashed where 4

il one of the justices was the father of the complainant, and qualif

1 | the proceedings were taken against the father of the chil- Licen
| dren who had committed the acts complained of. Re Hol- a loca
it Al man, 12 N. S, R. 375. coll, &
~ I8 And where the complainant entitled to half the penalty Ii
It was the father of the convicting justice, the conviction was the “(

i quashed though there was no conflict of testimony. R. v. trates
Steele, 26 0. R. 540, thorou

On appeal in several cases of assault arising out of the nnoa
same matter from convictions by four justices of the peace, It was
it appeared that one of the justices was married to a first a local

but it ¢
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cousin of the principal respondent, and the other respond-
ents at the time of the alleged assault, though not of affinity
to any of the justices of the peace, were servants of the
principal respondent, it was held that the convictions must
be set aside, and that no distinction could be made between
the case of the principal respondent and the cases of his ser-
vants, but all must be set aside. Campbell v. McDonald, 1
P. E. 1. 423.

A magistrate is not disqualified by reason of the defend-
ant’s wife being the widow of a deceased son of the magis-
trate, Kz p. Wallace, 26 N. B. R. 593. But he is disqualified
where the wife is the defendant. Ez p. Wallace, 27 N. B. R.
174; see also Kz p. Doak, 19 C. L. T. Occ. N, 405.

But not where he and the inspector who is prosecuting
under the “ Liquor License Act” have married sisters. R. v,
Major, 29 N. 8. R. 373; see also Ez p. Flanagan, 34 N. B. R.
326; 2 Can. C. C. 513; Ez p. Gorman, 34 N, B. R. 397; 4 (an.
C. C. 305; R. v. Fleming, 27 O. R. 122.

A justice who is a shareholder in a railway company is
disqualified from convicting a person for travelling on the
railway with an improper ticket. R. v. Hummond, 9 L. T.
423. But where the justice was a shareholder in a company
owning ships which were insured in societies of which the
prosecutor was agent, the court thought there was no dis-
qualification. R. v. Mackenzie, 17 Cox C. C. 542,

The police magistrate of St. John was held not dis-
qualified from trying complaints for violation of the “ Liquor
License Act ” by reason of his being a ratepayer, there being
a local statute preventing any disqualification. Ez p. Dris-
coll, 27 N. B. R. 216.

It was alleged that the prosecutions for offences against
the “Canada Temperance Act * were taken before the magis-
trates in this case because it “was notorious they were
thorough-going Scott Act men,” and that they had said that
in no case of conviction would they inflict a less fine than $50.
It was also alleged that one of the justices was a member of
a local committee for prosecuting offences against the Act,

but it appeared he had resigned from the committee before
C.N. M. 3
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the Act came into force In the county. The court held thak

there was no disqualifying interest in the magistrates, nor
any real or substantial bias attributable to them, nor any
reason why they should not lawfully adjudicate on the case.
R. v. Klemp, 10 O. R. 143.

It was contended that the magistrate had a disqualifying
interest in the prosecution of an offence against the “ Canada
Temperance Act ” because he had employed and paid agents
to secure convictions under the Act, and because he was a
strong temperance advocate, with an alleged bias in favour
of the prosecution in cases under the Act. 1t was not shown
that the magistrate was interested or engaged in promoting
or directing the prosecution of this offence or defraying the
expenses of it, or paying agents for evidence to be given
upon it, and the court held that it was not to be inferred
from anything alleged to have been done by the magistrate
in other prosecutions that the same was done by him in this,
and that the above statements were of too loose and vague a
character to support a finding that the magistrate was dis-
qualified from sitting. R v. Brown, 16 0. R. 41.

The justice should be free from prejudice, bias or par-
tizanship in respect of all matters before him. See observa-
tions of Rose, J., in R. v. Eli, 10 0. R. 727; 13 A. R. 526.

There is a clear distinction between an objection to a
judge arising from his having a pecuniary interest in a case,
and a bias in consequence of relationship to one of the
parties. In the former case he is disqualified from acting,
but not necessarily so in the latter case. The consanguinity
of the justice within the ninth degree to the prosecutor,
where not known to or believed in by the justice, and un-
known to the prosecutor until the trial, does not disqualify.
Ez p. Victory, 32 N. B. R. 249.

“The Trade Unions Act,” R. 8. C. ¢, 131, 8. 21, dis-
qualifies the master, or the father, son or brother of a master
in the particular trade or business in, or in connection with
which any offence under this Act is charged to have been
committed from acting as a justice of the peace, or being a
member of any court hearing any appeal under the Act.
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There is a similar provision in the Act respecting threats,
intimidation and other offences. R. 8. C. ¢, 173, 5. 12, s.-8. 5.

The clerk to the justices should not act as solicitor for
one of the parties on a prosecution before his own bench of
justices, but such an interest in the clerk does not affect the
jurisdiction of the bench. R. v. Brakenridge, 48 J P. 293.
See R. 8. 0. e. 87, s. 36.

TAKING NO PART.
If the justice is interested it is immaterial that he takes
no part in the matter. R. v. Meyer, 1 Q. B. D. 173. R. v.
Rand, L. R. 1 Q. B. 230-3. See R. v. Steele, 26 0. R. 543.

At the hearing of a summons for an offence under the
“Fishery Acts,” one of the magistrates was interested in the
decigion and sat upon the bench. He stated openly in the
court that he should take no part in the hearing of the case,
but made an observation in the course of the case that he
could prove a material fact in the controversy. He also
remained and was present at the consultation of the magis-
trates. He stated that he took no part in the matter except
as above, and that he did not vote upon the decision of the
case. Notwithstanding this disclaimer, the court held that
he took such a part in the hearing as invalidated the convie-
tion. R. v. O’Grady, 7 Cox C. C. 247. But from the mere
fact of a justice who is interested sitting on the bench dur-
ing the hearing of the case, but taking no part therein, and
making an audible and distinct declaration that he did not
intend to take any part in the proceedings, they will not be
invalidated, R. v. Justices, Tyrone, 2 L. T. 639; 12 Ir. C.
I. R. 91. But where it appeared on an appeal from a refusal
to grant a license, that one of the justices who refused a
license was present on the bench, and during the hearing

conversed with some of the magistrates, but not on any
matter relating to the appeal, nor did he act in the hearing
or determination thereof; it was held nevertheless that being
present he formed part of the court, and the order of ses-
sions was invalid. R. v. Justices, Surrey, 1 Jur. N. 8. 1138,
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A magistrate having on the hearing of a complaint for
trespass to a fishery, remained on the bench during its prog-
ress, admitting that he was interested in the subject matter
of the complaint, and stating from the bench that he could
prove that other persons than the one complained against
had been fined for fishing in the locus in quo, and after the
ccurt had been cleared of the public, remaining with his
brother magistrates until a decision was arrived at, acts mis-
takingly and improperly, and a decision come to by the bench
of magistrates under such circumstances is censurable and
will be reviewed by the court. R. v. Massey, ¥ L. R. Ir. 211.

REMEDIES IN CASE OF INTEREST.

On the hearing of a case by a magistrate there cannot
be a trial as to the interest of the magistrate himself, and
the latter is justified in refusing to admit evidence for the
purpose of showing his interest or bias. Even if such evi-
dence were admissible its rejection would not afferd ground
for quashing the conviction. R. v. Brown, 16 0. R. 41, 6:
R. v. Sproule, 14 0. R. 375, not followed.

The proper course where the magistrate is interestetl is
to apply for a writ of prohibition. See R. v. Brown, supra.

A writ of certiorari will algo lie where there is a real bias.
R. v. Justices, Sunderland (1901), 2 K. B. 357; R. v. Hain,
12 T. L. R. 323.

The objection that a justice who sits to adjudicate upon
a summary conviction is interested, is one which may be
waived by the parties, and if waived the proceedings are not
void on the ground of such interest. It should therefore be
taken at the outset. If the parties do not take the objec-
tion of interest, but go on taking the chance of a decision
in their favour, the objection will be waived. Wakefield v.
West Midland, 10 Cox C. C. 162; I.. R. 1 Q. B. 84; R. v. Jus-
tices, Antrim (1895), 2 Q. B. Ir. 603; R. v. Steele, 26 0. R.
540; unless of course they were ignorant of the interest, See
R v. Richmond, 8 Cox C. C. 314. ;

The justice of the peace before whom the information
was laid and who issued the summons was claimed to he




INTRODUCTORY CHAPTER. 37

interested. The hearing, however, took place before and
the adjudication and conviction were made by another jus-
tice whose qualification was not attacked. The defendant
pleaded to the charge and raised no objection to the validity
of the proceedings until the certiorari was applied for. And
the court held that even assuming that the act of the justice
who took the information was illegal, the defendant had
waived the objection by appearing and pleading without rais-
ing the question of interest. R.v. Stone, 23 O. R. 46; see R.
v. Clarke, 20 O. R. 642. But in R. v. Gibbon, 6 Q. B. D. 168,
a mandamus to compel a hearing under such circumstances
was refused.
ASSAULT ON JUSTICE.

If any person assault a justice, the latter might, at the
time of the assault, order him into custody, but when the
act is over,.and time intervenes, so that there is no present
disturbance, it becomes, like any other offence, a matter to
be dealt with upon proper complaint upon oath to some other
justice, who might issue his warrant, for a magistrate is not
allowed to act officially in his own case, except flagrante
delictu, while there is otherwise danger of escape, or to sup-
press an actual disturbance, and enforce the law while it is in
the act of being resisted. Powell v. Williamson, 1 U. C. R.
154, 6.

MISCONDUCT.

Where a justice acts in his office with a partial, malici-
ous, or corrupt motive, he is guilty of a misdemeanour, and
may be proceeded against by indictment or information.

A justice employed in any capacity for the prosecution
or detection or punishment of offenders is guilty of an indict-
able offence if he corruptly accept or obtains or agrees to
acgept or attempts to obtain for himself or for any other
person any money or valuable consideration, office, place or
employment, with the intent to interfere corruptly with the
due administration of justice, or to procure or facilitate the
commission of any crime or to protect from detection or
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punishment, any person having committed or intending to
commit any crime. Code, s, 132.

Justices of the peace are responsible in damages where
they act illegally and maliciously, e.g., in committing a person
to jail for refusal as a witness to answer a question at a trial

which had taken place before them, the order of imprison-
ment being signed out of court some days after the termina-
tion of the trial and under circumstances indicating malice.
Gauvin v. Moore, ¥ Mont. 8. C. 376.

CRIMINAL INFORMATION,

The court will in general grant a criminal information
against justices for any gross act of oppression committed
by them in the exercise or pretended exercise of their duties
a: justices, and whenever there can be shown any vindictive
or corrupt motive. See R. v. Cozens, 2 Doug. 426; R. v.
Somersetshire, 1 D. & R. 442 The misconduct must have
arisen in connection with his public duties. R. v. Arrow-
smith, 2 Dowl. N. 8. 704. And where a criminal information
is applied for against a magistrate for improperly convicting
a person of an offence the court will not entertain the motion,
however bad the conduct of the magistrate may appear,
unless the party applying make oath that he is not really
guilty of the offence of which he was convicted. R. v. Web-
ster, 3 T. R. 388. And indeed in all cases of an application
for a criminal information against a magistrate for any-
thing done by him in the exercise of the duties of his office,
the question has always been not whether the act done
might, upon a full and mature investigation, be found sirictly
right, but from what motive it had proceeded, whether from
a dishonest, oppressive or corrupt motive, or from mistake
or error, in the former case alone they have become the
objects of punishment. R.v. Brown, 3 B. & Ald. 432-4.

It is to be observed that the Code does not prevent the
prosecution by indictment of a justice of the peace for any
offence, the commission of which would subject him to indict-
ment at the time of the coming into force of this Act, s. 905.
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No application can be made against a justice for any-
thing done in the execution of his office without previous
notice. R.v. Heming, 5 B. & A. 666. The justice is entitled
to six days’ notice of motion for a criminal information. R.
v. Heustis, 2 N. 8. R. 101; Bustard v. Schofield, 4 0. 8. 11.
The affidavit in support of the motion should not be entitled
in a suit pending. Ib.

Where the notice is to answer the application within
four days after the service of the notice, it will not suffice,
though the motion is not actually made until the six days
have expired. The application must not (when the miscon-
duct occurs before the term) be made go late in the term
that the magistrate cannot answer it the same term, because
the pendency of such a motion might affect his influence as
magistrate in the meantime. R. v. Heustis, supra.

COMMITTING FOR CONTEMPT.

Justices of the peace acting judicially in a proceeding
in which they have power to fine and imprison, are judges
of record, and have power to commit to prison orally without
warrant for contempt committed in the face of the court.
Armstrong v. McCaffrey, 12 N. B. R. 525; Ovens v. Taylor,
19 C. P. 53. Thus if the justice be called “a rascal and a
dirty mean dog,” “a damned lousy scoundrel,” “a con-
founded dog,” ete., the justice has a right to imprison as
often as the offence is committed. R. v. Seott, 2 U. C. L. J.
N. 8. 323.

But where the contempt is not in the face of the court
it is otherwise. R.v. Lefroy, L. R. 8 Q. B. 134.

This authority must be understood as being confined to
those exercising the plenary powers conferred by s. 908 of
the Code. And the fact that the latter section expressly
grants special powers to those named therein seems to rebut
the conclusion that a single justice of the peace has all the
powers of a police or stipendiary magistrate.

In Young v. Saylor, 23 O. R. 513, 20 A. R. 645, a bar-
rister and solicitor while acting as counsel for certain persons
charged with an offence before a justice of the peace holding
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court under the “ Summary Convictions Act,” was arrested

by a constable by the order of the justice, and without any ;‘OI
formal adjudication or warrant ¢xcluded from the court room
5 and imprisoned for an alleged contempt and for disorderly tin
conduct in court. It was held, in an action against the jus- 20
tice and constable for assault, false arrest, and imprison-
ment, that the justice had no power to punish summarily 3
! for contempt in the face of the court, at any rate without a sitt
3 formal adjudication and a warrant setting out the contempt, has
{ but that he had power to remove persons who by disorderly
c conduct obstructed or interfered with the business of the exe
] Court. couy
' The proper exercise of the privilege of counsel in examin- Mctk
ing witnesses does not constitute an interruption of the pro- R
; ceedings so as to warrant an 'extrusion. If the justice had dista
L& issued his warrant, for the commitment of the plaintiff, and “'"d
iy had stated in it sufficient grounds for his commitment, the like
court would not review the facts alleged therein, but there ‘“"d"
being no warrant, the justice was bound to establish such of la
facts as would justify his course. Ib. ing t
The justice in this case did not come within the descrip- rou
) tion of persons to whom power to preserve order is given by e
i 8. 908 of the Code, if he had, the case would have been other- ;;':vo:‘;:l
1 | e courts
f i The justice while discharging his duty has power to in the
[l protect himself from insult and to repress disorder, by com- I
[ mitting for contempt any person who shall violently or tice p
& indirectly interrupt his proceedings, and the justice may, Mo
l; 4 upon view and without any formal proceedings, order at once P
into custody any person obstructing the course of justice, or or to
" he may commit him until he find sureties for the peace. But y
i E the justice has no power at the time of the misconduct, much
less on the next day, to make out a warrant to a constable, Tu
and to commit the party to jail for any certain time by way and be
of punishment, without adjudging him formally after a sum- inflict g
mons to appear for hearing to such punishment on account him by
of his contempt, and a hearing of his defence and making a Inngu;g

cation, |
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minute of the sentence. Re Clarke, ¥ U. C. R. 223; see also,
Jones v. Glasford, R. & J. Dig. 1974,

There must be a formal adjudication and a warrant set-
ting out the contempt. See Young v. Saylor, 23 O. R. 513,
20 A. R. 645.

But where the attachment is ordered while the court is
sitting and the offender is there, it may be executed after he
has left the court. Mitchell v. Smyth (1894), 2 Q. B. Ir. 351,

It has been doubted whether a justice of the peace
executing his duty in his own house, and not presiding in any
court, can legally punish for a contempt committed there.
McKenzie v. Mewburn, 6 O. 8. 486. But s. 908 of the Code
expressly gives to any judge of sessions of the peace, police
district or stipendiary magistrate, such and the like powers
and authority to preserve order in said courts, and by the
like ways and means as now by law are or may be exercised
and used in like cases and for the like purposes by any court
of law in Canada; or by the judges thereof respectively dur-
ing the sittings thereof, and by s, 909 in all cases where any
resistance is offered to the execution of any summons, war-
rant of execution, or other process issued by him the due
execution thereof may be enforced by the means provided
by the law for enforcing the execution of the process of other
courts in like cases. It is an offence, to obstruct a justice
in the course of his duty. Code 3 (s), 144 (2).

It is to be observed that s. 585 of the Code gives the jus-
tice power by warrant to commit for contempt any person
refusing to be sworn or to answer such questions as are put
to him, or refusing or neglecting to produce any documents
or to sign his depositions,

IMPROPER LANGUAGE ON BENCH.

Justices should be careful not to abuse their position;
and by either knowing their powers or in ignorance of them
inflict a wrong upon a party or witness, or maliciously punish
him by the use of insulting and improper language. Where
language of this character is used without any legal justifi-
cation, exemplary damages will be given against the justice.
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Clissold v. Machell, 25 U. C. R. 80; affirmed in appeal, 26
U. C. R. 422 ; see however, McKay v. Prowse, N. R. "74-'84, p.

166. P

. of
An action for damages will lie against any person who &y

in the presence of the magistrate, and while the court 1s
sitting, assaults any of the parties concerned, or accuses
such party of crime in the face of the court. See Belanger
v. Gravel, 1 L. C. L. J. 98; Gravel v. Belanger, 3 1. C.
L. J. 69. Gr

al

LIABILITY FOR JUDICIAL ACTS.

An action will not lie against a judge for anything done
by him in his judicial capacity, and within his jurisdiction,
although there may be an improper exercise of jurisdiction. acti
See Dickerson v. Fletcher, Stuart, 276; Gugy v. Kerr, Stuart, jud
202; Garner v. Coleman, 19 C. P. 106; Agnew v. Stewart, 21 cha
U. C. R. 396. And from the opinion of the court in Garner pow
v. Coleman, supra, and Scott v. Stansfield, I.. R. 3 Ex. 320 lega
18 L. T. 572; it would seem that no action at law can be See
maintained against a judge of a Court of Record for any- if th

thing done in his judicial capacity, though there is malice mini
and a want of reasonable and probable cause. The court do if he
rot say that the judge is not amenable to punishment by able
impeachment in parliament, but seem disposed to protect he is
him from an action before a jury. The general rule is that Capp
a justice like other judges is not liable for any mistake or fora
crror of judgment, or for anything he does judicially when tion a

acting within his jurisdiction, though he may be wrong. impri

Garnett v. Ferrand, 6 B. & C. 611; 30 R, R. 467; Mills v. cemm

Collett, 6 Bing. 85; 31 R. R. 355; Roy v. Page, 27 L. C. J. which

11; Gordon v. Denison, 24 0. R. 576, 22 A. R. 315. not lig
Where a justice of the peace acts judicially in a maiter to jus

in which by law he has jurisdiction, and his proceedings Sparke

appear to be good upon the face of them, no action will lie R. 8. (

against him or if an action be brought, the proceedings them-

selves will be a sufficient justification. See Brittain v. Kin-

naird, 1 Brod. & B. 432, 21 R. R. 680; Fawcett v. Fowles, 7 A

B. & C. 394; R. v. Farmer (1892), 1 Q. B. 637. If, therciore, o
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an action of trespass be brought against a magistrate for

convicting a person and causing him to be imprisoned in a
case where the magistrate had jurigdiction, the plaintiff must
be non-suited if a valid and subsisting conviction be adduced
and proved. Stamp v. Sweetland, 14 L. J. M. C. 184;
Mculd v. Williams, 5 Q. B, 469; or, if the conviction has

bcen quashed, then case, not trespass, is the form of action
that ought to be adopted.
Gr, 59.

Baylis v. Strickland, 1 Man. &

All this is now fully declared in Ontario, by the
R. S. c. 88.

MINISTERIAL ACTS.
What we have hitherto been considering have been
actions against justices for something done by them in their
judicial character. For what they do in their ministerial
character without reference to their judicial authority, their
pewer of justifying will depend in a great measure upon the
legality of the proceedings upon which these acts are founded.
See Weaver v. Price, 3 B, & Ad. 409, 37 R. R. 454. Thus,
if the justice exceeds the authority the law gives him in his
ministerial acts, he thereby subjects himself to an action as
if he commit a prisoner for re-examination for an unreason-
able time, although he do so from mno improper motive,
he is liable to an action for false imprisonment. Davis v.
Capper, 10 B. & C. 28, 34 R. R. 318. 8o if he commit a man
for a supposed crime where there has in fact been no accusa-
tion against him, he is liable to an action of trespass for false
imprisonment, Morgan v. Hughes, 2 T. R. 225; but if he
cemmit him for a reasonable time, although the statute under |
which he is acting gives him no authority to do so, he 1s ‘
not liable to an action, for authority so to commit is given ‘
to justices. Gelan v. Hall, 27 L. J. M. C. 78; Haylock v. |
Sparke, 4 E. & B. 471; Linford v. Fitzroy, 13 Q. B. 240; see |
R. 8. 0. c. 88, post title \'vxut,imm actions.

SUPPRESSING RIOT.
A magistrate charged with the preservation of the peace
in a city, who causes the military to fire upon a person,
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whereby the latter is wounded, is not liable in an action for
damages at the suit of the injured party, if it be made to
appear that though there was no necessity for the firing, yet
the circumstances were such that a person might have been
reasonably mistaken in his judgment as to the necessity for
such firing. Stevenson v. Wilson, 2 L. C. J. 254, In this
case the Riot Act was read before the firing.

j L
is
M

th

28
CLAIM OF RIGHT.

When property or title is in question, the jurisdiction of

justices of the peace to hear and determine in a summary

manner is ousted, and when a bona fide claim which is not

th
s
no
the
mu

obscure or impossible is made, the justices have no jurisdic-
tion and ought not to conviet, or make further inquiry:
Scott v. Baring, 18 Cox C. C. 128; R. v. Taylor, 8 U. C. R. thi
257; R. v. Cridland, 7 E. & B. 853. It is not suflicient to de
tuke away their jurisdiction that the defendant bona fide
believed that he had a right, it is for the justices to decide,
if the claim of right is fair and reasonable, and if they hold evia
that it is not, they are bound to go on and decide the case, ati
R. v. Musset, 26 L. T. 429, but if the matter is doubtful, it to «
will be enough to stop their proceedings, and they cannot
give themselves jurisdiction by a false decision. R. v. Nun-
nely, E. B. & E. 852. When in order to constitute an goo1
offence there must be a mens rea or criminal intention, an com
henest claim of right, however absurd, will frustrate a sum- Act
mary conviction; but where the absence of mens rea is not acte
necessarily a defence, the person who sets up a claim of right righ
must show some ground for its assertion, and if he fails evid
to do so, is liable to be convicted of the offence charged twee
against him. Watkins v. Major, L. R. 10 C. P. 662, the
The jurisdiction of the justice is not ousted by the mere had
hona fide belief of the person offending that his act was legal. did 1
White v. Feast, L. R. 7 Q. B. 351; Brooks v. Hamlyn, 19 son,
Cox C. C. 231. e 16
A bona fide claim of right which cannot exist in law trees
will not oust the justices jurisdiction. Hargreaves v. Did- up a1
dams, L. R. 10 Q. B. 582. that f
5 Q.
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The jurisdiction is not ousted where the justices have
power by statute to determine the right to which the claim
is made. R. v. Young, 52 L. J. M. C. 55; See also Reece v.
Miller, 8 Q. B. D. 626.

If the justices believe there is a bona fide question of title
they have no jurisdiction. Legg v. Pardoe, 9 C. B. N. 8,
R89.

The mere assertion by the defendant of a general right,
though he really believes it does not oust the jurisdiction,
such a claim as would be a defence to an action of trespass,
not being shown. Leatt v. Vine, 8 L. T, 581. It seems that
there must be some colour for the claim of title, and the title
must be claimed to be in the party charged, and not in a
third person. FEx p. Cayen, 17 L. C. J. 74; Cornwell v. San-
ders 3 B. & S. 206; Rees v. Davies, 8 C. B. N. 8. 56.

If, in an action of trespass to land tried before a justice
of the peace, the defendant sets up title and offers a deed in
evidence, and the plaintiff also gives evidence of deeds and of
a title arising by estoppel on which the justice undertakes
to decide, the title is bona fide in question and the justice has
no jurisdiction. R. v. Harshman, 14 N. B. R. 346.

The magistrate’s jurisdiction is only to enquire into the
good faith of the parties alleging title. The defendant was
convicted under a statute which provided that nothing in the
Act contained should extend to any case where the party
acted under a fair and reasonable supposition that he had a
right to do the act complained of, and it appeared in the
evidence before the magistrate that there was a dispute be-
tween the parties as to the ownership. The court held that
the title to land came in question, and that the defendant
had been improperly convicted, even though the magistrate
did not believe that the defendant had a title. R. v. David-
son, 45 U. C. R. 91. In a prosecution under the R. 8. C.
c. 168; s. 24; 5. 508 of the' Code for an injury to growing
trees to the amount of twenty-five cents, the defendant set
up and proved a bona fide claim of title, and the court held

that the jurisdiction of the justice was ousted. R.v. O’Brien,
5 Q. L. R. 161.
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But where the defendants were summoned for trespass
upon a fishery, and they gave evidence of long user and
claimed a right to fish therein and offered security for costs
in case the plaintiff would institute a civil action, it was held
that this was such a bona fide claim of title as ousted the
jurisdiction of the magistrates. R. v. Magistrate, Bally
Castle, 9 L. T. 88. And where the defendant shewed that
he had fished for many years without interruption, and no
prosecution had been instituted against anyone for so doing,
1t was held that there was reasonable evidence to show that
the question of title raised by the defendant was bona fide,
and that therefore, the justice had no jurisdiction. R. v.
Stimpson, 4 B. & 8. 301.

Belief of a right to do the act is not a defence to rioters
who unlawfully and with force damage any buildings. Code,
s. 86.

Under s. 842, s-s. 8, no justice shall hear and determine
any case of assault and battery in which any question arises
as to the title to any lands, tenements, hereditaments, or any
interest therein or accruing therefrom, or as to any bank-
ruptey or insolvency, or any execution under the process
of any court of justice.

The offence of wilfully committing damage, injury or
gpoil to any real or personal property cannot be committed
if the person acted under a fair and reasonable supposition
that he had a right to do the act complained of. Code s.
511, s-s. 2 (a).

Everyone who is in peaceable possession of any mov-
able property or thing under a claim of right, and every one
acting under his authority is protected from criminal respon-
sibility for defending such possession even against a person
entitled by law to the possession of such property or thing
if he uses no more force than is necessary. Code, s, 49.
But the case is otherwise if the person in peaceable posses-
sion of the property, &c., neither claims right thereto nor
acts under the authority of a person claiming right thereto.
Code, 8. 50; see also ss. 51, 52, 53 and 54.
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The prisoner was charged before justices with receiving
stolen goods, namely, one bedstead, knowing the same to be
stolen. The prisoner claimed to be the owner of the prop-
erty, but was found guilty by the justices and in consider-
ation that he would not be sent to jail assented to the fol-
lowing agreement.

“Memo. conviction made.

Defendant to be discharged from conviction on restitu<
tion of the bedstead in 48 hours and on payment of costs of
court and $50 damages to the prosecutor within fifteen days,
no appeal or proceedings to be taken against {his convie-
tion,

A .G H.J.P. A. D. L. (prisoner)”.

On an application for a certiorari it was held that the
ccurt would look at the depositions to ascertain whether
there was a criminal offence committed, and here there was
a bona fide claim of title in the prisoner which should have
ousted the jurisdiction of the justices. The court held that
the agreemnt was not binding on the prisoner even after part
performance. There was no valid consideration for such an
agreement and it was illegal and void and the action of the
justice was an abuse of the process provided by the criminal
law. R. v. Lacoursiere, 3 W, L. T. 33, aliirmed in appeal;
Ib, 132, 8 M. L. R. 302.

MANDAMUS.

The R. 8. 0. c. 88, 8. 6, provides that in any case where a
justice of the peace refuses to do any act relating to the
duties of his office, an application may be made to a judge
for an order compelling him to do the act. The proper
course where justices refuse without good cause to act
according to the duties of their office is to proceed under
this Act. Re Delaney v. McNabb, 21 C. P. 563; R. v. Aston,
1 L. M. & P. 491; R. v. Bristol, 18 Jur. 426 n; Re Clee, 21 L.
J. M. C. 112, ¢

The court will enquire into the validity of the order
before compelling the justices to enforce it by distress and
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will refuse to do so if the order appear to be invalid: R. v.
Collins, 21 L. J. M. C. 73; R. v. Browne, 13 Q. B. 654.

But if in a summary case the magistrate refuse to hear
witnesses for the defence and convict, he will be ordered to
re-open the case and hear them even after the lapse of nearly
ayear. Re Holland, 37 U. C, R. 214. But no mandamus will
issue if the act is in the discretion of the justice. Re Ryer,
46 U. C. R. 206; or where he has to exercise judicial func-
tions in deciding on the issue of a summons or warrant under
g. 559 of the Code. Re Parke, 30 O. R. 498; Thompson v.
Desnoyers, 3 Can. C. C. 68, 16 Q. 8. C. 253.

The application of this section is not confined to cases
where the justice requires protection in respect to the act he
is called upon to do. R. v. Biron, 14 Q. B. D. 474; R. v.
Perey, L. R. 9 Q. B. 64, not followed.

If justices refuse to give judgment after hearing the
case mandamus will lie. La certe v. Pepin, 10 Q. 8. C. 542.
So if they do not proceed according to law and disregard the
provisions of a statute. R. v. Cotham (1898), 1 Q. B. 802;
R. v. Bowman, Ib. 633; R. v. De Rutzen, 1 Q. B. D. 55.

Application was made to the court for a writ of man-
damus to compel two justices of the peace for the County of
Cumberland, to issue a warrant against defendant for a viola-
tion of the “Canada Temperance Act.” The justices had
declined to issue a warrant on the ground that the notice
to the secretary of state, referred to in sections 5 and 6 of
the Act, and required to be filed “in the office of the Sherift
or Registrar of Deeds of or in the county,” was not regularly
filed, there being two Registrars of Deeds in the County of
Cumberland, and the notice having been deposited only with
one as a consequence of which the justices considered that
the subsequent proceedings were irregular and that the Act,
was not in force in the county. The proclamation having
issued, and the election having taken place and resulted in
the adoption of the Act, the court held that the provisions
of the Act as to filing notice were directory, and that the
mandamus must issue. At all events, it was not open to the
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justices to quastion the regularity of the preliminary pro-
ceedings. R. v. Hicks, 19 N. 8. R. 89.

A mandamus will not be granted to interfere with the
discretion of a magistrate who has refused to issue a sum-
mons for perjury on an information setting forth facts on
which no jury would convict. Ez p. Reid, 49 J. P. 600; see
also Pz p. Lewis, R1 Q. B. D. 191.

PROHIBITION.

A writ of prohibition may be issued to a justice of the
peace to prohibit him from exercising a jurisdiction which he
does not possess. Justices of the peace have not now and
never had jurisdiction by the criminal procedure to hear
charges of a criminal nature against corporations. Although
the word “person ” in the R. 8. C. ¢. 1, 8. 7, 8.-8. 22 means
corporation for certain purposes it does not include corpor-
ations in cases where a justice of the peace is attempting to
exercise criminal jurisdiction. He cannot compel a cor-
poration to appear before him nor can he bind them over
to appear and answer to an indictment, and he has no juris-
diction to bind over the prosecutor or person who intends to
present an indictment against them. Re Chapman, 19 0. R.
33; see also R. v. Brown, 16 O, R. 41-46,

By s. 635 of the Code the procedure is by presenting
an indictment before the grand jury. R.v. Eaton, 2 Can. C.
C. 252, 29 0. R. 591,

A magistrate cannot take a preliminary enquiry against
a municipal corporation for a nuisance under s. 641 of the
Code as amended by 63 & 64 Vic. c. 46; R. v. City London,
37 C. L. J. 74, 21 C. L. T. Oce. N. 71.

It is now held, however, that the procedure by way of
summary conviction may be invoked in the case of a breach
by a corporation of a municipal by-law. The R. 8. 0. ¢. 90,
in respect of offences against Provincial laws gives the same
remedy as under Dominion Acts. See also (Ont.) 1 Edwd.
VIL c. 13, 5. 2. The service of the summons may be in any

manner in which process may be served on the company in a
C.M. M,
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court of common law or equity, or for criminal cases only,
and the fact that there can be no imprisonment for want of
distress does not prevent the application of the summary
clauses. R. v. Toronto R. Co., 2 Can. C. C. 471.

A different conclusion was arrived at in the Supreme
Court of New Brunswick where a corporation was charged
with violating & Dominion Act. It was held that justices
had no jurisdiction to proceed summarily. Ez p. Woodeock,
34 C. L. J. 391; 4 Can. C. C. 107.

Prohibition will not lie to restrain the issue and enforce-
ment of a distress warrant by a justice upon a conviction
regular on its face and which was within the jurisdiction of
the justice making it; such acts being ministerial not judicial,
R. v. Coursey, 27 O. R. 181.

Prohibition will not issue to prevent a hearing where
the magistrate has jurisdiction. Beaudry v. Lafontaine,
17 Q. 8. C. 396.

The granting the writ is discretionary, and the jurisdic-
tion will not be exercised unless there is a clear failure of
justice. R. v. Chipman, 5 B. C. R. 349; 1 Can. C. C. 81; or
where any other remedy exists. Tessier v. Desnoyers, 17 Q.
S. C. 35.
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PRELIMINARY INQUIRIES,

PART XLIV.

COMPELLING APPEARANCE OF ACCUSED BEFORE
JUSTICE—PRELIMINARY INQUIRIES.

553. For the purposes of this Act, the following provisions
shall have effect with respect to the jurisdiction of justices:

(a) Where the offence is committed in or upon any water,
tidal or other, or upon any bridge, between two or more magis-
terial jurisdictions, such offence may be considered as having
been committed in either of such jurisdictions (63 & 64 Vie. c. 46);

(b) Where the offence is committed on the boundary of two
or more magisterial jurisdictions, or within the distance of five
hundred yards from any such boundary, or is begun within one
magisterial jurisdiction and completed within another, such
offence may be considered as having been committed in any one
of such jurisdictions;

(¢) Where the offence is committed on or in respect to a
mail, or a person conveying a post letter bag, post letter or any-
thing sent by post, or on any person, or in respect of any pro-
perty, in or upon any vehicle employed in a journey, or on board
any vessel employed on any navigable river, canal or other inland
navigation, the person accused shall be considered as having
committed such offence in any magisterial jurisdiction through
which such vehicle or vessel passed in the course of the journey
or voyage during which the offence was committed: and where
the centre or other part of the road, or any navigable river,
canal or other inland navigation along which the vehicle or
vessel passed in the course of such journey or voyage is the
boundary of two or more magisterial jurisdictions the person
accused of having committed the offence may, be considered as
having committed it in any one of such jurisdictions,

The Code takes effect on the first day of July, 1893.
Ib. 8. 2.

Offences in the territory east of Manitoba and Keewatin,
and north of Ontario and Quebec, may be inquired of and
tried in any of said Provinces, 62 & 63 Vic. c. 47,

The provisions of the Code extend to and are in force
in the North-West Territories and the District of Keewatin,
except in so far as they are inconsistent with the provisions
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of the North-West Territories Act or The Keewatin Act
and the amendments thereto.

But nothing in the Code shall affect any of the laws
relating to the government of His Majesty’s land or naval
forces. Code, 8. 983.

By the 56 Vic. ¢. 32, amending s-s. ® of s. 981 of the
Code, it is provided that the provisions of this Act which re-
late to procedure, shall apply to all prosecutions commenced
on or after the day upon which this Act comes into force in
relation to any offence whensoever committed. The pro-
ceedings in respect of any prosecution commenced before the
said date, otherwise than under the “ Summary Convictions
Act,” shall up to the time of committal for trial be continued
as if this Act had not been passed, and after committal for
trial shall be subject to all the provisions of this Act relat-
ing to procedure so far as the same are applicable thereto.
The proceedings in respect of any prosecutions commenced
before the said day under the “ Summary Convictions Act,”
shall be continued and carried on as if this Act had not
been passed.

See 8. 551 of the Code as to the time within which pro-
secutions for various offences must be commenced.

If a person brought up under that part of the Code
relating to the summary triul of indictable offences (s. V82),
elects to be tried by a jury in a case in which his consent
is necessary then the magistrate must proceed to hold a pre-
liminary inquiry as provided in Parts XLIV, and XLV, and
if the person charged is committed for trial shall state in the
warrant of committal the fact of such election having been
made, 8. 792. See ss. 804-805 and 808 of the Code as to the
extent to which the provisions of this Act relating to pre-
liminary inquiries before justices and particularly ss. 586
and 587 apply to the case of a summary trial under s. 783
and the following sections. Under that part of the Code
relating to the trial of juvenile offenders for indictable
offences (s. 809) if the person charged objects to a trial by
the justices, or if they are of opinion before the person
charged has made his defence that the charge is from any
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circumstance a fit subject for prosecution by indictment, or
if the person charged objects to the case being summarily
disposed of then the justices must proceed to hold a prelim-
inary inquiry only under the provisions of Parts XLIV. and
XLV. See ss. 813-814. And the provisions of these parts
relating to compelling the appearance of the accused, the
attendance of witnesses and the taking of evidence shall
go far as the same are applicable apply to all proceedings
for the purposes of summary conviction. See Code, s. 843.

But when a warrant is issued in the first instance,
the justice issuing it shall furnish a copy or copies and cause
a copy to be served on the person arrested at the time of
such arrest. Code, s. 843.

The distinction between felony and misdemeanour is
abolished, and proceedings in respect of all indictable offences
(except so far as they are herein varied) shall be conducted
in the same manner. Code, s. 535. The word * herein”
refers to the whole Act. See R. 8. C.c. 1,s. 7, 8-5. 5. Every
Act shall be hereafter read and construed as if any offence
for which the offender may be prosecuted by indictment
(howsoever such offence may be therein described or referred
to) were described or referred to as an “indictable offence,”
and as if any offence punishable on summary conviction were
described or referred to as an “offence,” and all provisions
of that Act relating to “indictable offences ” or “ offences ”
(as the case may be) shall apply to every such offence.

Every commission, proclamation, warrant, or other
document relating to criminal procedure in which offences
which are indictable offences or offences (as the case may be)
as defined by this Act are described or referred to by any
names whatsoever shall be hereafter read and construed as if
such offences were therein described and referred to as
indictable offences or offences (as the case may be). Code, s.
536. ;

When a false statement is made by an official of a com-
pany under s. 365 of the Code, it is immaterial in what prov-
ince it is made or delivered. If contained in a letter mailed
from Ontario to Quebec, a magistrate in either province

e AT M e o
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would have jurisdiction. R. v. Gillespie, 1 Can. C. C. 551;
7 Q. 8. C. 442,

So in the case of any other offence begun in one province
or district and completed in another. Ib.; see also R. v.
Hogle, 5 Q. Q. B. 59; 5 Can. C. C. 53, Code, s. 553.

Under s. 640 offences “ wherever committed ”

may be
tried where the accused is found or apprehended or is in
custody, or by the court to which he has been committed
for trial or ordered to be tried, or before any other court
the jurisdiction of which has by lawful authority been trans-
ferred to such first mentioned court under any Act for the
time being in force. Under s-s. ® every proprietor, pub-
lisher, editor or other person charged with the publication
in a newspaper of any defamatory libel, shall be dealt with,
indicted, tried and punished in the province in which he
resides, or in which suca newspaper is printed.

The words “wherever committed” in this section do
not give jurisdiction over an offence committed outside of
Canada. See MacLeod v. Attorney-General, 17 Cox C. C. 341,

Part XLII refers to the jurisdiction of the court of
general or quarter sessions of the peace. This section to a
large extent abolishes the old law of venue.

Where the blow is given in one county and the death
takes place in another, the trial may be in either of these
counties. 1 Russ. C. & M. 6th ed., 4-6. See Code s. 553.

The prisoner was convicted at Quebec of manslaughter.
He and the deceased were serving on board a British ship,
and the latter died in the District of Kamouraska, where
the ship was loading, from injuries inflicted by the prisoner
on board the ship on the high seas. The court held that as
the prisoner had been hurt upon the sea, and the death
happened in another district, he should have been tried there
and not in the District of Quebec. R. v. Moore, 8 Q. L. R. 9.

As to the venue in British Columbia prior to the Code,
see Mallot v. R., 2 B. C. R. 212; Sproule v. R., Ib. 219.

Under the “Animals Contagious Diseases Act” (R. 8. C.
c. 69, s. 45), every offence against the Act shall, for the pur-
pose of proceedings thereunder, be deemed to have been
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ecommitted either in the place in which the same actually
was committed or in any place in which the person charged
or complained against happens to be.

A railway company forwarding cattle contrary to the
provisions of the Act into a prohibited district by another
railway, may be convicted in that district. Midland R. Co.
v. Freeman, 12 Q. B. D. 629.

Under the Act respecting discipline on Canadian Gov-
ernment vessels (R. 8. C. ¢. 71, s. 14), any justice of the
peace for the county or district in which is situated the port
where the vessel on board of which the offence has been com-
mitted touches next after the time of its commission, shall
have jurisdiction over the offence. Any person charged with
any felony or misdemeanour under the “Wrecks and Salvage
Act” may be indicted and prosecuted in any county or dis-
trict. R. 8. C. c. 81, 5. 38.

Any offence against the provisions of the “Fisheries
Act ” committed in or upon or near any waters forming the
boundary between different counties or districts or fishery
districts, may be prosecuted before any justice of the peace
in either of such counties or districts. R. 8. C. c. 95, s. 17,
8.8, 3.

Under the “Merchants Shipping Act,” Imp. 57 & 58
Vie. . 60 (reprinted in our statutes of 1895), there is juris-
diction either where the offence was committed or where the
offender resides.

Under the Imperial Act, 6 & 7 Vic. c. 34, if any person
charged with having committed any offence in any part of
His Majesty’s dominions, whether or not within the United
Kingdom, and against whom a warrant is issued by any
person having lawful authority to issue the same, shall be
in any other part of His Majesty’s dominions, not forming
vart of such United Kingdom, a judge of the Superior Court
o. Law where the offender is, may indorse his name on the
warrant and authorize the arrest of the accused. After the
arrest of the accused, any person authorized to examine and
commit offenders for trial, may, upon the same evidence as
if the offence was committed here, send the accused to prison

a3
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to remain until he can be sent back. The prisoner was
arrested in Toronto upon information contained in a tele-
gram from England charging him with having committed a
felony in that country and stating that a warrant had been
issued there for his arrest, it was held that the prisoner could
not, under the Act, legally be arrested or detained here for
an offence committed out of Canada unless upon a warrant
issued where the offence was committed and endorsed by a
judge of a Superior Court in this country, and the warrant
must disclose a felony according to the law of this country.
R. v. McHolme, 8 P. R. 452.

The 11 Geo. II. c. 19, against a fraudulent removal of
goods by tenants empowers the landlord to exhibit a com-
plaint before two justices of the county, etc., “ residing near
the place whence such goods were removed or near the place
where the same are found.” TUnder these words it has been
held that if the goods be removed out of one county into
another the complaint may be made to two justices of the
latter county. R. v. Morgan, Cald. 157.

There is no doubt that a statute may empower a justice
to act beyond the limits of his jurisdiction as assigned by
his commission. Thus under s. 5 of the R. 8. C. ¢. 149,
respecting the seizure of arms kept for dangerous purposes,
all justices of the peace for any district, county, or place
in Canada, have concurrent jurisdiction as justices of the
peace with the justices of any other district, county or place,
in all cases as to carrying into execution the provisions of
the Act as fully and effectually as if each of such justices
was in the commission of the peace for such other district,
county or place.

554. Every justice may issue a warrant or summons as
hereinafter mentioned to compel the attendance of an accused
person before him, for the purpose of preliminary inquiry in
any of the following cases:

(a) It such person is accused of having committed in any
place whatever an indictable offence triable in the province in
which such justice resides, and is, or is suspected to be, withim
the limits over which such justice has jurisdiction, or resides or
is suspected to reside within such Hmits;
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(b) If such person, wherever he may be, is accused of having
committed an indictable offence within such limits;

(¢) If such person is alleged to have anywhere unlawfully

received property which was unlawfully obtained within such
limits;

(d) If such person has in his possession, within such Imits,
any stolen property.

The words “in any place whatever ” in s.-s. (a) are new.
Under &. 30 of the R. 8. C. c. 174, it was necessary that the
offender should have committed the offence within the limits
of the justices’ jurisdiction, or that he should reside or be
within such limits.

The object of the last line in s.-s. (a) is not clear. It
would seem to be covered by the first four lines of the sub-
section.

The words “being within the jurisdiction of such jus-
tice,” in s. 13 of the R. 8. C. c. 178, were interpreted to refer
to the time when the offence or act was committed, and not
to the time when the information was laid. Therefore a
conviction could not be quashed on the ground that the

defendant left the jurisdiction after the offence was com-

mitted and was not within it when the information was laid.
R. v. Bachelor, 15 O. R. 641.

But the clause now under consideration contemplates
the commission of an offence either within or without the
jurisdiction of the justice.

CONSENT OF ATTORNEY-GENERAL.

In certain cases the consent of the attorney-general is
necessary before a person shall be prosecuted.

Thus proceedings under sections 77 and 78 of the Code
for communicating official information require the prior
consent of the attorney-general. Code, s. 543. So for judi-
cial corruption, ss. 131, 544; or for possessing explosive
substances, ss. 100, 545; or criminal breach of trust, ss. 363,
547; or concealing deeds or encumbrances or falsifying pedi-
grees, ss. 370, 548; or uttering defaced coin, ss. 476, 549.
See R. v. Barnett, 17 O. R. 649. Prosecutions for sending
unseaworthy ships to sea require the consent of the Minister
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of Marine and Fisheries. Code, ss. 256, 546; 56 Vie. c. 32;
see also the R. 8. C. c. 74, s. 129, as to the consent necessary
under the “ Seamans Act ” when either party is a foreigner.
R. v. Blair, 24 N. B. R. 245.

Under s. 4 of the Imp. 41 & 42 Vic. c. 73, proceedings
before justices prior to committal in the case of offences
committed on the open sea by persons not subjects of His
Majesty do not require the consent of the Attorney-General.

Where consent in writing is required to the laying of
an information, it must be given before the information is
laid. Thorpe v. Priestnall (189%), 1 Q. B. 159.

Proceeding under s. 448 of the Code for selling goods
to which a false trade description is applied, must be by
indictment; a magistrate, therefore, has no right to enter
upon a preliminary enquiry as to such offences. R. v. Eaton,
29 0. R. 591; see ante, pp. 49-50.

555. All offences committed in any of the unorganized tracts
of country in the Province of Ontario, including lakes, rivers and
other waters therein, not embraced within the limits of any
organized county, or within any provisional judicial district, may
be laid and charged to ha' e been committed and may be inquired
of, tried and punished within any county of such province; and
such offences shall be within the jurisdiction of any court having
jurisdiction over offences of the like nature committed within the
limits of such county, before which court such offences may be
prosecuted; and such court shall proceed therein to trial, judg-
ment and execution or other punishment for such offence, in the
same manner as if such offence had been committed within the
county where such trial is had.

2. When any provisional judicial district or new county is
formed and established in any of such unorganized tracts, all
offences committed within the limits of such provisional judicial
district or new county, shall be inquired of, tried and punished
within the same, in like manner as such offences would have
been inquired of, tried and punished if this section had not been
passed.

3. Any person accused or convicted of any offence in any such
provisional district may be committed to any common jail in
the Province of Ontario; and the constable or other officer having
charge of such person and intrusted with his conveyance to any
such common jail, may pass through any county in such province
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with such person in his eustody; and the keeper of the common
jail of any county in such province in which it is found neces-
sary to lodge for safe keeping any such person so being conveyed
through such county in custody, shall receive such person and
safely keep and detain him in such common jail for such period
as is reasonable or necessary; and the keeper of any common
jail in such province, to which any such person is committed as
aforesaid, shall receive such person and safely keep and detain
him in such common jail under his custody until discharged in
due course of law, or bailed in cases in which bail may by law
be taken. R. 8. C. c. 174, s. 14,

556. Whenever any offence is committed in the district of
Gaspé, the offender, if committed to jail before trial, may be
committed to the common jail of the county in which the offence
was committed, or may, in law, be deemed to have been com-
mitted, and if tried before the Court of Queen’s Bench, he shall
be so tried at the sitting of such court held in the county to the
jail of which he has been committed, and if imprisoned in the
common jail after trial he shall be so imprisoned in the common
jail of the county in which he has been tried. R. 8. C. c. 174,
8. 15.

A person charged with a crime committed in one divi-
sion of a county may be committed for trial by the justices
acting for any other division of the same county, they hav-
ing jurisdiction through the whole county. R. v. Beckley,
20 Q. B. D. 187.

557. The preliminary inquiry may be held either by one
justice or by more justices than one: Provided that if the accused
person is brought before any justice charged with an offence
committed out of the limits of the jurisdiction of such justice,
such justice may, after hearing both sides, order the accused
at any stage of the inquiry to be taken by a constable before
some justice having jurisdiction in the place where the offence
was committed. The justice so ordering shall give a warrant for
that purpose to a constable, which may be in the form A in
schedule one hereto, or to the like effect, and shall deliver to
such constable the information, depositions and recognizances
it any taken under the provisions of this Act, to be delivered to
the justices before whom the accused person is to be taken, and
such depositions and recognizances shall be treated to all intents
as if they had been taken by the last-mentioned justice.

2. Upon the constable delivering to the justice the warrant,
information, if any, depositions and recognizances, and proving
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on oath or affirmation, the handwriting of the justice who has
subscribed the same, such justice, before whom the accused is
produced, shall thereupon furnish such constable with a receipt
or certificate in the form B in schedule one hereto, of his having
received from him the body of the accused, together with the
warrant, information, if any, depositions and recognizances, and
of his having proved to him, upon oath or affirmation, the hand-
writing of the justice who issued the warrant.

4. If such justice does not commit the accused for trial, or
bold him to bail, the recognizances taken before the first men-
ticned justice shall be void.

557a. In the district of Montreal the clerk of the peace or
deputy clerk of the peace shall have all the powers of a justice
of the peace under parts xliv, and xlv., 58 & 69 Vic., ¢. 40.

This section embodies the provisions of ss. 86 to 91 of
the R. 8. C. c. 174.

The preliminary inquiry referred to in s. 792 of the
Code can be held only by a person who answers to the
description of a “magistrate ” as defined by s. 782. It will
be seen from this section that two or more justices have the
powers of one.

Although under this section the justice may send the ac-
cused to the place where the offence was committed, it is not
obligatory upon him to do so. R. v. Burke, 5 Can. C. C. 29.
And in view of the provisions of s. 640 of the Code giving
jurisdiction to any court in the province to which the accused
has been committed for trial, it seems to be the duty of the
justice in committing for trial to consider the convenience
of the parties and witnesses and the other circumstances
which influence the court on an application to change the
venue,

558. Any one who, upon reasonable or probable grounds,
believes that any person has committed an indictable offence
against this Act may make a complaint or lay an information in
writing and under oath before any magistrate or justice of the
peace having jurisdiction to issue a warrant or summons against
such accused person in respect of such offence,

2. Such complaint or information may be in the form C in
schedule one hereto, or to the like effect.
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1t will be observed that the informant must have reason-
able or probable grounds for the charge. If he make a
false charge he is liable to indictment under s. 405 of the
Cede. R. v. Kempel, 31 O. R. 631.

The expressions “indictment” and “count” respect-
ively include information. Code, s. 3 (/). And under s.
609 of the Code, it shall not be necessary to state any venue
in the body of any indictment and the district, county or
place named in the margin thereof, shall be the venue for
all the facts stated in the body of the indictment; but if
local description is required such local description shall be
given in the body thereof. R. 8. C. c. 174, s. 104.

The form C of information given in schedule one to
this Act does not show how the particular offence is to be
described, but the description necessary in indictments will
euffice as “indictment” and “count” respectively include
information; see R. v. Cavanagh, 27 C. P. 537; see Code, ss.
611-613 and 846 and the form FF in the schedule, which is
intended to illustrate the provisions of s. 611. Its effect is
not confined to the offences stated therein. R. v. Skelton,
18 C. L. T. Oce. N. 205, 4 Can. C. C. 467, Code, s. 982.

Section 609 of the Code was held to extend to the inqui-
sition of a coroner, which need not show in the body the
place where the alleged murder was committed. R.v. Wine-
garner, 17 0. R. 208.

The information must be in writing and under oath,
and it must set forth facts disclosing an offence, and there
is no right to issue a warrant where assuming the facts sworn
to be true, no offence is shown; see Ez p. Boyce, 24 N. B.
R. 347. But where there is a right to arrest without war-
rant and after arrest a written charge not on oath is read
over to the prisoner, this gives jurisdiction, although there
is no information on oath. R. v. McLean, 5 Can. C. C. 67.

Without an information properly laid a justice has no
jurisdiction to issue a warrant, and if he does so he is liable
in trespass. Appleton v. Lepper, 20 C. P. 138; see R. v.
Hughes, 4 Q. B. D. 614; McGuiness v. Dafoe, 23 A. R. 704,
and the warrant will not give legal power to arrest. Ib.
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So if a justice, after an offender is brought before him
on a warrant, commits him for trial where there is no pro-
secutor, no examination of witnesses and no confession of
guilt under the statute, he is liable in trespass. Appleton v.
Lepper, 20 C. P. 138; Connors v. Darling, 23 U. C. R. 541.

To give the magistrate jurisdiction there must be either
an information for a criminal offence, or the information
must be waived by the accused. Crawford v. Beattie, 39
U. C. R. 26; Caudle v. Seymour, 1 Q. B. 889; R. v. Fletcher,
L.R.1C. C. R. 320; or the accused must be in the presence
of the magistrate, and while there be charged with the
offence and must then submit to answer it. See R. v. Hughes,
4 Q. B. D. 614; Ez p. Giberson, 34 N. B. R. 538; 4 Can. C.
C. 537.

The warrant of a magistrate is only prima facie, not
conclusive evidence of its contents, and though a warrant
recites the laying of an information, and though in an action
against the magistrate it is put in on behalf of the plain-
tiff, still the recital of the information is not conclusive,
and evidence may be given to show that such information
was not in fact laid. Friel v. Ferguson, 15 C. P. 584.

Even where an information is properly laid, if the
offence is not committed within the limits of the justice’s
jurisdiction the offender must reside or be within such
limits. See Code, s. 554 (a).

Or it must appear that the property which he is alleged
to have anywhere unlawfully received is in the possession
of the offender, in the county for which the magistrate acts
when he issues his warrant. See McGregor v. Scarlett, 7 P.
R. 20. Code, 8. 554 (¢) and (d).

The commission of an offence within the justice’s juris-
diction gives him authority, on an information properly
laid, to issue his summons or warrant, though the offender
at the time the information is laid has departed from the
county or place in which the justice acts. See Code, s
554 (b). In case of fresh pursuit the offender may be
apprehended at any place in an adjoining territorial division,
and within seven miles of the border of the first-mentioned
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division. See Code, s. 564. In other cases the warrant may
be backed so as to authorize the apprehension of the offender
at any place in Canada out of the jurisdiction of the justice
issuing the warrant. See Code, s. 565.

If the information discloses no offence in law, it will
not authorize the issue of a warrant by a magistrate as there
is nothing to found his jurisdiction. Stephens v. Stephens,
24 C. P. 424; see Grimes v. Miller, 23 A. R. 764; Anderson
v. Wilson, 25 O. R. 96.

An information for false pretences is not objectionable
for not setting out the false pretences with which the defend-
ant is charged, if it follows the form in which an indictment
for the same offence may be framed.
0. R. 651,
defect. Ib.

R. v. Richardson, 8
In any case, s. 578 of the Code would cure the

Where the prisoner was charged with an intent to mur-
der, that prior, to the enactment of the Code, meant the
doing of some act feloniously and of malice ‘aforethought,
and the information was required to allege that the act was
done with such intent. R. v. Bulmer, 33 L. C. J. 57. See
now ss. 227, 609, 611 of the Code.

Informations before magistrates must be taken as nearly
as possible in the language used by the party complaining.
See Cohen v. Morgan, 6 D. & R. 8; 28 R. RR. 533; McNellis v.
Garthshore, 2 C. P. 464.

It is highly improper for a magistrate to place a legal
construction on the words of the complainant which they
do not bear out. For instance, if the statement of the com-
plainant shows a trespass only, the magistrate should not
construe it as an indictable offence or describe it as such
in the information. Rogers v. Hassard, 2 A. R. 507.

If by reasonable intendment the information can be
read as disclosing a criminal offence, the rule is so to read
it. See Lawrenson v. Hill, 10 Ir. C. L. R. 177. But an
information charging the violation of a statute which creates

several offences is too general. R. v. Holley, 4 Can. C. C.
510.
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An iuformation charging that the plaintiff did “ abstract
from the table in the house of John Evans, a paper being a
valuable security for money,” does not charge an indictable
offence. Smith v, Evans, 13 C. P. 60.

An information that “the said Ellen Kennedy has the
key of a house in her possession, the property of the com-
plainant, and would not give it up” to the complainant’s
agent, contains nothing which by reasonable intendment
can be construed as charging criminality. Lawrenson v. Hill,
10 Ir. C. L. R. 177.

An information which stated that A. B. had neglected
to return a gun which had been lent to him, and for which
he had been repeatedly asked, was not construed as charging
criminality. McDonald v. Bulwer, 11 L. T. 27.

An information charging that the plaintiff “came to
my house and sold me a promissory note for the amount of
ninety dollars, purporting to be made against J. M. in favour
of T. A., and I find out the said note to be a forgery,” suffi-
ciently imports that the plaintiff had uttered the forged note
knowing it to be forged, to give the magistrate jurisdiction
to issue a warrant to arrest. Anderson v. Wilson, 25 0. R. 91.

A charge of an attempt to steal from a person unknown
is good, though ordinarily the name of the person injured
should be given. R.v. Taylor, 5 Can. C. C. 89.

In the schedule of forms FI' will be found examples
of the manner of stating offences in popular language.
According to this form it would now be sufficient in an
information for murder to state that A. murdered B. at >
on ; or for theft, that A. stole a sack of flour from a
ship called the , at , on &e.

It seems that the informant must pledge his oath to
that which would constitute an offence assuming the oath to
be true. And an information stating that the complainant
has just cause to suspect and believe, and does suspect and
believe that the party charged has committed an offence,
will not authorize the issue of a warrant in the first instance,
for such information shows no offence. Ez p. Boyce, 24
N. B. R. 347. ‘
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559. Upon receiving any such complaint or information the
justice shall hear and consider the allegations of the com-
plainant, and if of opinion that a case for so doing is made out
he shall issue a summons, or warrant as the case may be, in
manner hereinafter mentioned; and such justice shall not refuse
to issue such summons or warrant only because the alleged
offence is one for which an offender may be arrested without
warrant. R. 8. C. c. 174, 8. 30.

It is in the justice’s discretion to issue the summons or
to hear the application therefore in private. Stone, 33rd
ed,, 3.

The justice who issues the summons should also hear
the complaint. See Dixon v. Wells, 20 Q. B. D, 249. This
section is express that the justice shall hear and consider the
allegations of the complainant.

The R. 8. C. c. 174, s. 40, provided that a justice might
issue the summons or warrant “if he thinks fit.” This gave
the justice a discretion in the issuing of the summons or
warrant, but he was bound to exercise this discretion on the
evidence of a criminal offence which the information dis-
closed, and if on a consideration of something extraneous
or extra judicial he refused the summons or warrant, the
court would order him to issue it. R. v. Adamson, 1 Q. B.
D. 201. See s. 853 of the Code.

The magistrate is not bound to issue process under this
section. He has a discretion; nor is he bound to state his
reasons for refusing, he has merely to express his opinion
after considering the complaint. Thompson v, Desnoyers,
16 Q. 8. C. 253; 3 Can. C. C. 68; R. v. McGregor, 26 O.
R. 115. And if after considering the matter he refuse either
summons or warrant a mandamus will not lie to compel him
to grant same. Ib. Re Parke, 30 O. R. 498; 3 Can. C. C.
122, ante, p. 48. \

A warrant should never be issued when a summons
will be equally effectual, except when the charge is of a seri-
ous nature. O’Brien v. Brabner, 78 L. T. 409.

On a reference to the form of the summons and war-

rant and to s. 563, s.-s. 83 of the Code under which the
0.M.M. 5
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warrant may order the officer to whom it is directed to bring
the offender either before the justice issuing the warrant
or before some other justice, it would appear that the power
to finally dispose of the casc does not belong exclusively to
the justice taking the information and granting the sum-
mons or warrant. See R. v. Milne, 256 C. P. 94. In the
case of summary convictions the power of some other justice
is made clear by s. 842, s.-s. 3 and 5 of the Code.

560. Whenever any indictable offence is committed on the
high seas, or in any creek, harbour, haven or other place in
which the Admiralty of England have or claim to have jurisdic-
tion, and whenever any offence is committed on land beyond the
seas for which an indictment may be preferred or the offender
may be arrested in Canada, any justice for any territorial
division in which any person charged with, or suspected of,
having committed any such offence is or is suspected to be, may
issue his warrant, in the form D in schedule one hereto, or to
the like effect, to apprehend such person, to be dealt with as
herein and hereby directed. R. 8. C. c. 174, s, 32.

Proceedings for the trial and punishment of a person
who is not a subject of His Majesty, and who is charged
with any offence committed within the jurisdiction of the
Admiralty of England, shall not be instituted in any court
in Canada except with the leave of the Gov.rnor-General and
on his certificate that it is expedient that such proceedings
should be instituted. Code, 8. 542.

The admiralty jurisdiction of England extends over
British vessels when in the rivers of foreign territory where
the tide ebbs and flows and where great ships go. All per-
sons, whatever their nationality, while on board British ves-
sels on the high seas, or in foreign rivers where the tide
ebbs and flows and where great ships go, are amenable to
the provisions of English law. R. v. Carr, 52 L. J. M. C. 12.

The great inland lakes of Canada are within the
admiralty jurisdiction, and offences committed on them are
as though committed on the high seas, and therefo.e any
magistrate has authority to enquire into offences committed
on the lakes, though in American waters. R. v. Sharp, 5
P. R. 135.
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The courts have no jurisdiction at common law over a
foreigner who commits an offence in a foreign ship on the
high seas outside of one marine league from the coast. R.
v. Serva, 1 Den. 104; R. v. Keyn, 13 Cox C. C. 403. See R.
v. Eyre, L. R. 3 Q. B. 487; R. v. Von Seberg, 12 L. T. 523;
18 W. R. 935. But under the “ Imperial Act,” 41 & 42 Vie.
c. 13, if an offence is committed within one marine league
of the coast, whether the offender is or is not a subject of
His Majesty, there is jurisdiction. But in the case of a
foreigner, the leave of the Governor-General must be
obtained for the prosecution, except that proceedings before
a magistrate to bring the offender to trial may be had before
the consent of the Governor-General is obtained.

The “ Imperial Act,” 12 & 13 Vic. c. 96, . 1, enacts that
all offences committed upon the sea, or within the jurisdic-
tion of the admiralty, shall, in any colony where the prisoner
is charged with the offence, or brought there for trial,
be dealt with as if the offence had been committed
upon any water situate within the limits of the colony,
and within the limits of the local jurisdiction of the courts
of criminal jurisdiction of such colony.

Under s. 3, when any person shall die in any colony of
any stroke, poisoning or hurt given upon the sea, or within
the limits of the admiralty, or at any place out of the col-
ony, the offence may be tried in the colony in all respects
as if the same had been wholly committed therein, and when
the death is upon the sea the same rule obtains.

See also the “Imperial Acts,” 17 & 18 Vic. c. 104, s.
R67; 18 & 19 Vie. c. 19, s. 21, the 30 & 31 Vie. ¢. 124, 5. 11,
and 53 & 54 Viec. c. 27, also the Canadian Act, 54 & 55 Vie.
c. 29.

561. Every one who is reasonably suspected of being a
deserter from Her Majesty’s service may be apprehended and
brought for examination before any justice of the peace, and it
it appears that he is a deserter he shall be confined in gaol until
claimed by the military or naval authorities, or proceeded against
according to law. R. 8. C. c. 169, 8. 6.
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2. No one shall break open any building to search for a
deserter unless he has obtained a warrant for that purpose from
a justice of the peace,—such warrant to be founded on affidavit
that there is reason to believe that the deserter is concealed in
such building, and that admittance has been demanded and
refused; and every one who resists the execution of any such
warrant shall incur a penalty of eighty dollars, recoverable on
summary conviction in like manner as other penalties under
this Act. R. 8. C. c. 169, 8. 7.

See the form of information to obtain a search warrant
in the schedule of forms.

562. Every summons issued by a justice under this Act
shall be directed to the accused, and shall require him to appear
at a time and place to be therein mentioned. Such summons
may be in the form E in schedule one hereto, or to the like effect.
No summons shall be signed in blank.

2. Every such summons shall be served by a constable or
other peace officer upon the person to whom it is directed, either
by delivering it to him personally or, if such person cannot con-
veniently be met with, by leaving it for him at his last or most
usual place of abode with some inmate thereof apparently not
under sixteen years of age.

3. The service of any such summons may be proved by the
oral testimony of the person effecting the same or by the afidavit
of such person purporting to be made before a justice.

The provision against signing in blank is new; so also
is the requirement that when left at the last or most usual
place of abode it must be with some inmate thereof appar-
ently not under sixteen years of age.

The same rule prevails in cases of summary jurisdic-
tion. See Code, 8. 796, and on the trial of juvenile offenders.
Code, s. 818.

A wife who carries on business for her husband in his
absence, may be served at such place of business for the
hushand, and such service will be good service on the hus-
band. R. v. McAuley, 14 O. R. 643,

But where the defendant was in the United States from
before the date of the information until after the hearing,
the service on the wife was held insufficient. Ez p. Fleming,
14 C. L. T. Occ. N. 106; and service on the wife at the
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defendant’s usual place of abode when he is out of the pro-
vince is not good. Ez p. Donavan, 32 N. B. R. 374
The delivery may to be a person on the premises appar-
ently residing there as a servant, and the constable would
do well to explain the nature of the summons to the person
with whom it is left. R. v. Smith, L. R. 10 Q. B. 604,

The words “last or most usual place of abode” mean

present place of abode if the party has any, and the last
which he had if he had ceased to have any. FEx p. Rice,
Jones, 1 L. M. & P. 357. Place of business is in general
a place of abode within statutes providing for service of
notices. Mason v. Bibby, 33 L. J. M. C. 105; Flower v.
Allen, 2 H. & C. 688.

If the summons cannot be person

served, it must be
left for the party at his nresent plac

{ abode, if he have
one, or if not then at his last place bode. R
19 L. J. M. C. 151; R. v. Highan & B. 557.
sufficient to leave the summons

. v. Evans,

It is not
an adult person at the
defendant’s residence, without proof that such person is an
inmate of defendant’s last or usual place of abode, or that
any effort had been made to serve defendant personally.
Re Barron, 4 Can. C. C. 465; 33 C. L. J. 297; see also R. v.
Chandler, 14 East, 267. It should be served a reasonable
time before the day appointed in it for his appegrance, but it
is for the justice to decide whether the summons has been
gerved a reasonable time before or not. Two days or more
would generally be deemed reasonable. Re Williams, 21 L.
J. M. C. 46; Ez p. Hopwood, 15 Q. B. 121; 19 L. J. M. C.
197. Ah objection to the service should be taken at the
hearing. R. v. Berry, 23 J. P. 86. The summons must be
served by a constable or other peace officer.

A summons for the appearance of the defendant at
eleven o’clock a.m. on the 13th January, was served on his
servant between four and five o’clock p.m. on the 12th at
defendant’s residence in the town in which the court was
held. The servant was requested to give the summons to the
defendant, who was absent, but within the jurisdiction of
the court. The service was held insufficient to give the
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magistrate jurisdiction to proceed in the defendant’s absence,
but where the constable told the servant on serving a similar
summons at the game time what it was for, and to give it to
the defendant, it was held there was evidence on which
the magistrate could decide that the service was reasonable.
R. v. Dibblee, 32 N. B. R. 242.

A summons dated 11th April appointed as the time for
appearing thereto eleven o’clock in the forenoon of the 12th.
The evidence before the magistrate was that the constable
had delivered a copy to the accused at his place of business,
but the defendant’s affidavit on applying for a certiorari
glated that the summons was served on him between eight
and nine o’clock p.m. on the 11th. It was held that there
was no evidence before the magistrate of reasonable service,
and he had no jurisdiction to conviet. Ez p. Hogan, 32
N. B. R. 247.

The oral testimony of the service of the summons would
appear to be given before the justice himself on oath, which
he has power to administer. See 56 Vie. ¢. 31, 5. 22, R. 8.
C.c. 1,8 7 (29). An affidavit of service of a copy in the
usual form showing that it was delivered to and left with
the defendant at his place of residence on a certain day will
be sufficient. R. v. McAuley, 14 0. R. 643. As to good prima
e facie evidence of service, see Fz p. Quirk, 33 C. L. J. 405,
‘“'6 The affidavit of service may, it seems, be taken beforc any
¢l

i

justice. A commissioner for taking affidavits has no power
to swear to the affidavit of service of the summons. R. v.

BT e

i Golding, 15 N. B. R. 385.
i i The sufficiency of the service is generally a quéstion for

ey M.

8 the justices to decide. Re Williams, 21 L. J. M. C. 46; and
. 1:“ the court will not interfere with their decision unless it

! clearly appears that there was in fact no service. Iz p.
Jones, 19 L. J. M. C. 151; or that the defendant was not
allowed the interval fixed by the particular statute between
the service and the time limited for appearance. Mitchell
v, Foster, 12 A. & E. 472; or that the justices have mis-

taken the law as to the kind of service required, and have f
therefore declined to entertain the matter. R. v. Goodrich, q
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19 L. J. Q. B. 415; R. v. Cambridgeshire, 44 J. P. 168; see
also Culverson v. Melton, 12 A. & E. 753. The foregoing
rules, however, apply only to those cases where the defend-
ant does not in fact appear, for if he actually appears and
pleads, there is no longer any question upon the sufliciency
or regularity of the summons, or its service.

But if he does not appear and the service is not per-
sonal, it must be proved that he could not “conveniently
be met with.” R. v. Carrington, 17 C. L. T. Oce. N. 224.

Justices ought to be very cautious how they proceed in
the absence of a defendant who has been summoned -only,
unless they have strong ground for believing that the sum-
mons has reached him, and that he is wilfully disobeying
it; and this rule applies, though by the statute, the summons
may be legally served by leaving the same at the last or most
ucual place of abode of the defendant, The defendant
was a fisherman and went to gea in pursuit of his calling on
the 9th March. On the same day a summons for an assault
was taken out against him, requiring him to appear to answer
the charge upon the 12th. On that day it having been
proved that a summons was served on the defendant on the
10th, by leaving it with his mother at his usual place of
abode, the justice convicted him in his absence, though it
did not appear that the defendant’s mother knew the nature
of the summons. The defendant returned on the 9th of
April, and was arrested under the conviction, but the court
held that there was no evidence that a reasonable time had
elapsed between the time of the service of the summons and
the day for hearing, and that the justices had therefore no
jurigdiction to conviet. R. v. Smith, L. R. 10 Q. B. 604.

To force on the trial of a case without giving the defend-
ant time to prepare his defence, is contrary to natural jus-
tice, and the conviction will be set aside. In one case a
summons was served about 4 p.m. en the 21st of Septem-
ber, calling upon the defendant to appear at 8.30 a.m. on
the 22nd, and on the latter day, at 8.15 a.m., two other
summonses for similar offences were served requiring the
defendant to appear before the magistrate at 9 a.m. on the
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day of service. When the court met, the first case was
partially gone into, and before it was closed the prosecutor
asked the magistrate to take up the second and third cases.
'The defendant stated that he had not understood what the
second summons meant, as he was served while in the act of
leaving home to attend to the first case, and by advice of
counsel he refused to plead. The magistrate entered a plea
in each case of not guilty and went on with both cases. The
defendant and his counsel were in court all the time await-
ing completion of the evidence in the first case, but refused
in any way to plead or take part in the second and third
cases, or to ask adjournment thereof. The magistrate, after
taking all the evidence therein, at request of defendant
adjourned the first case, and in the second and third cases
convicted the defendant. It was shown by affidavit that the
magistrate was willing, had the defendant pleaded, to
adjourn after taking the evidence of the witnesses present.
The court held that the proceedings were contrary to natural
justice, as the summonses were served almost immediately
before the sittings of the court, which defendant had already
been summoned to attend, and the convictions were quashed
with costs against the complainant. R. v. Eli, 10 O. R. 727.
Under s. 563, s.-s. 4, where the service of the summons
has been proved and the defendant does not appear, the
warrant (form G) may issue. The warrant should be issued
in every case before conviction whether the service of the
summons has been personal or by leaving a copy at the last
place of abode. See also R. v. Ryan, 10 0. R. 254.

A defendant was convicted in his absence. No summons
was served on him personally or left at his most usual place
of abode (that is his dwelling house) as the statute requires,
but a copy was left at his place of business an hour or two
before it was returnable, which copy the defendant swore he
never received or heard of. The magistrate adjourned the
trial until the following Monday, the 2nd December, hut no
notice of the summons or postponement of the trial was
given to the defendant, except that the constable on Satur-
day evening the 30th November, told defendant he was
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instructed by Mr. McLellan to inform defendant that his
case would come up on Monday at 10 o’clock and that he
had left a summons at his place for him. It did not appear
who Mr, McLellan was and the court held that there was
no legal service, and even if it had been a service there was
no evidence that a reasonable time elapsed between the ser-
vice and the time named for appearance. R. v. McKenzie,
23 N. S. R. 6-23.

Where a statute fixed no period for delay between the
service and the return of the summons, it was held that a
service on the defendant at his domicile twenty miles from
the place where he was by the writ summoned to appear on
the following day, at ten o’clock in the forenoon, the ser-
vice being effected about three o’clock in the afternoon of
the day preceding, was not reasonable and the plaintiff could
not legally proceed ex parte. Ez p. Church, 14 L. C. R, 318.

Service of a summons was held eufficient where the
dcor of the defendant’s house was fastened and the constable
spoke to him through a closed window, explaining the nature
of the process, and then placed a copy of it under the door,
informing the defendant thereof, after which he returned
to the window and showed the original summons to the
defendant, who said “that will do.” Ez p. Campbell, 26
N. B. R. 590. See also R. v. McAuley, 14 O. R. $43.

The service of a duplicate original of the summons is
sufficient. See R. v. McFarlane, 27 N. B. R. 529.

Under
this section it is the duty of a constable to serve the sum-

mons, and an assault upon him will render the offender liable
for assaulting a constable in the execution of his duty. 8. C.
16 8. C. R. 393.

The constable may serve the summons at any place
within the jurisdiction of the magistrate issving it, though
not himself appointed for that division,

Ez p. Doherty,
32 N. B. R. 375.

It is important that the constable serving the summons
should attend to prove the service, for it would seem, that
if the person served does not appear, the magistrate would
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have no right either to issue a warrant or to proceed other-
wise in the absence of the defendant without proof that he
was duly served. See Re McEachern, 13 N. 8. R. 321.

It seems necessary under section 563 (4) of the Code
either that there should be proof of service or that the sum-
mons cannot hl‘ S(,’r\'(fd.

In a prosecution before the police magistrate of Fred-
erickton, in which the defendant did not appear, proof by a
policeman that he served a copy of the summons on the
defendant personally, and that the defendant resided in
Trederickton is sufficient to show a service within the magis-
trate’s jurisdiction which is required. Moore v. Sharkey,
2 N.B.R. 7.

WAIVING ISSUE OF SUMMONS.

It is clear from geveral cases that the taking of an
information or the issue of a summons may be waived. On
a charge for selling liquor without a license contrary to s. 72
of the R. 8. O. c. 245, the defendant appeared before the
magistrates, pleaded to the charge and evidence was gone
into and the case closed without objection, the defendant
convicted and a fine of $50 and costs imposed. An objection
raised on a motion to quash the conviction that the informa-
tion was taken before only one justice of the peace was
overruled, it being held to be waived by the defendant’s
appearance. R. v, Clarke, 20 O. R. 642.

The defendant being present in court on a charge of
drunkenness, which was disposed of, was without any sum-
mons having been issued, charged with another offence:
namely, of selling liquor without a license. The information
was read over to him, to which he pleaded not guilty, and
evidence for the prosecution having been given, he thereupon
asked for and obtained an enlargement until the next day,
when on his not appearing he was convicted in his absence
and fined $50 and costs, and the court held that under these
circumstances the issuing of a summons was waived. R. v.
Clarke, 19 O. R. 601.
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When the information was not sworn to at the place
and time stated, the defendant’s appearance and objection
only on other grounds was held to waive the defect. Ez p.
Sonier, 34 N, B. R. 84. See also s. 577 of the Code.

Although these cases and the case of R. v. Hughes, 4
Q. B. D. 614, establish the general proposition that when a
person is before justices who have jurisdiction to try the
case, they need not inquire how he came there but may try
it, yet a statute may require the issue and service of a
stmmons, in order to give jurisdiction, and when there is
no valid summons and the defendant appears and protests
against the jurisdiction he cannot be legally convicted. Thus
where an Act provided that “the summons to appear before
the magistrate shall be served upon the person charged
within a reasonable time, and paiticulars of the offence or
offences and also the name of the prosecutor shall be stated
on the summons, and the summons ghall not be made return-
able in a less time than seven days from the day it is served
on the person summoned;” and it appeared that the com-
plaint had been made before two justices and the sum-
mons was issued and signed by another justice who had not
heard the complaint, it was held that the appearance of the
defendant under protest did not cure the defect, and that
the provisions of the statute in regard to service of the sum-
mons were imperative and not mersly directory, and is no
summons had been duly served the magistrate had no juris-
diction and the conviction was wrong. Dixon v. Wells, 25
Q. B. D. 249. !

563. The warrant issued by a justice for the apprehension
of the person against whom an information or complaint has
been laid as provided in section five hundred and fifty-eight may
be in the form F in schedule one hereto, or to the like effect.
No such warrant shall be signed in blank.

2. BEvery such warrant shall be under the hand and seal of
the justice issuing the same, and may be directed, either to any
constable by name, or to such constable and all other constables
within the territorial jurisdiction of the justice issuing it, or
generally to all constables within such jurisdiction.

3. The warrant shall state shortly the offence for which it is
issued, and shall name or otherwise describe the offender, and
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it shall order the officer or officers to whom it is directed to
apprehend the offender and bring him before the justice or
justices issuing the warrant, or before some other justice or
justices, to answer to the charge contained in the said informa-
tion or complaint, and to be further dealt with according to law.
It shall not be necessary to make such warrant returnable at
any particular time, but the same shall remain in force until it
is executed.

4. The fact that a summons has been issued shall not prevent
any justice from issuing such warrant at any time before or after
the time mentioned in the summons for the appearance of the
accused; and where the service of the summons has been proved
and the accused does not appear, or when it appears that the
summons cannot be served, the warrant (form G) may issue
R. 8. C. c. 174, ss. 43, 44 and 46,

As to protection of one who arrests the wrong person
believing in good faith and on reasonable and probable
grounds that he is the person named in the warrant. See
Code, s. 20. This protection extends to an arrest under a
warrant or process bad in law. §. 21. And to an arrest
by a peace officer without warrant, s. 22. See also Me-
Guiness v. Dafoe, 27 0. R. 117; 23 A. R. 704, post title arrest.

Where an offence was committed in the county of G.,
and warrants were issued for the arrest of the guilty parties,
persons from another county who came to assist the con-
stables of the county of G. in making arrests were held
entitled to the same protection as the constables. R. v.
Chasson, 16 N. B. R. 546.

The provision that the warrant shall not be signed in
blank is new. It must be under the hand and seal of the
justice issuing the same. It need not be made returnable
at any particular time but shall remain in force until exe-
cuted. A summons, however, must name a day for the
defendant’s appearance.

If the warrant is directed to any person, not a constable,
he is not bound to execute it, and is not punishable if he
does not execute it, but a constable is bound to execute it if
directed to him. See Code, s. 562 (2) under which only a
constable can serve a summons.
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There are three ways of directing the warrant permitted
by s.-s. 2 of this section: (1) {» any constable by name;
(?) to such constable and all other constables within the
territorial jurisdiction of the justice issuing it; (3) generally
to all constables within such jurisdiction. The latter is the
direction adopted in the forms F and G. It meets the case
of the offence having been committed within the justicL-s"
jurisdiction and of the offender having fled therefrom, and
where the intention is to have the warrant backed under
the 565th section. This direction of the warrant is recom-
mended. It enables the constable to execute the warrant
within the jurisdiction of the justice granting it, though the
place within which such warrant is executed be not within
the place for which he is constable. See s. 564 (2). It also
authorizes the execution of the warrant (in case of its being
backed under the 565th section), in any place in Canada
where the offender may be found. The latter section author-
izes the execution of the warrant by the person bringing it,
and all others to whom the same was originally directed,
and all constables of the territorial division in which the
warrant has been endorsed.

If the warrant is specially directed to the person who is
to execute it, or generally to all other constables or peace
officers of the division, any person coming  within this
description may lawfully execute it, but where it is directed
to the constable of A., that is the constable of such division,
it cannot lawfully be executed by any other person. R. v.
Sanders, L. R. 1 C. C. R. ¥5. See also Symonds v. Kurtz,
33 Sol. J. 491; 53 J. P. 7217.

Where a warrant was directed to the constable of Thor-
old in the Niagara District, authorizing him to search the
plaintiff’s house, at the township of Luth, in the same dis-
trict, it not appearing that there was more than one person
appointed to the office of constable of Thorold, it was held
that the direction to the constable of Thorold, not naming
him, to execute the warrant in the township of Luth was
good, for although a warrant to a peace officer, by his name
of office, gives him no authority out of the precincts of his
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jurisdiction, yet such authority may be expressly given on
the face of the warrant, as in this case. Jones v. Ross, 3
U. C. R. 328.

This section also provides that the warrant shall state
shortly the offence for which it is issued. Formerly it was
necessary that the warrant should show the facts constitut-
ing the offence. Thus it was held that a warrant to arrest
for embezzlement should show that the defendant was or
had been a clerk or servant, or was or had been employed
in that capacity, and that he had received property said to
have been embezzled by him, or that it had been delivered
to him or taken into his possession for or in the name or on
account of his master or employer. See McGregor v. Scar-
let, ¥ P. R. 20.

Though the wording of the Code is substantially the
same on this point as s. 44, of the R. 8. C. c. 174, on which
the above decision proceeded, yet it is submitted that the
warrant need not now contain any greater precision than
an indictment. See Code, ss. 611 and 613, also the form FF
in schedule one, also ante, p. 61.

The warrant must also name or otherwise describe the
offender. But a warrant describing the offender as Wilson
of street, in the parish of , in the borough
L., shoemaker, whose Christian name is unknown, would be
a sufficient identification. Stone, 33rd ed., 39.

A warrant issued by a justice founded on an informa-
tion which discloses no criminal offence, cannot be sustained
by proof that there was in fact parol evidence on oath given
which conveyed a criminal charge. Lawrenson v. Hill, 10
Ir. 0. L. R IV,

PROPERTY FOUND ON PRISONER.

Where a person is arrested for an indictable offence,
any property in his possession believed to have been used by
him for the purpose of committing the offence, or which
may be evidence of crime, may be seized and detained as
evidence in support of the charge, and if necessary such
property may be taken from him by force provided no
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unnecessary violence is used. Dillon v. O’Brien, 16 Cox C. C,
245; R. v. Lushington (1894), 1 Q. B. 420,

But money not required for the purpose of evidence
ghould be restored. R. v. Harris, 1 B. C. R. pt. 1, 245.

The police have power under a warrant for the arrest
of a person charged with stealing goods to take possession
of the goods for the purposes of the prosecution. A person,
therefore, is justified in refusing to hand over goods to one
claiming to be the owner, if such person has been entrusted
with them by the police who have taken possession of them
under such circumstances, Tyler v. London & 8. W. Ry, 1
C. & E. 285.

Although on the preliminary investigation of a charge
of larceny, the prisoner is discharged from all liability in
connection with it, yet the magistrate is entitled to have the
property detained if it has been proved to have been stolen
property until the larceny can be tried, or until it appears
that no trial for the offence can be had on account of the
absence of or inability to discover the thief or the like. But
if it appears that the goods were not stolen they should be
returned to the owner. Howell v. Armour, 7 O. R. 363.

"Where the warrant directs the constable merely to
“bring and have ” a witness arrested under s. 583 of the
Code, before the magistrate for the purpose of giving evi-
dence, there is no right to search. Gordon v. Denison, 24
0. R. 576; 22 A. R. 315.

Even in the case of a felony, the search should be at
the time of the arrest. Hoover v. Craig, 12 A. R. 72.

Things seized on a search warrant may be detained
until the conclusion of the investigation. Code, s. 569, s.-s. 4.

OTHER JUSTICES MAY ACT.

As we have already seen under s.-s. 3 of this section,
“some other justice,” than the one who issued the warrant
may dispose of the case. It is different as to summary con-
victions. R. v. McRae, 28 O. R. 569. TUnder s. 567 of the
Code, the person arrested may be brought before the justice
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who issued the warrant or some other justice for the same
territorial division, and the indorsement of the warrant
under 8. 565 of the Code authorizes bringing the offender
“before some other justice for the same territorial division.”

564. Every such warrant may be executed by arresting the
accused wherever he is found in the territorial jurisdiction of
the justice by whom it is issued, or, in the case of fresh pursuit,
at any place in an adjoining territorial division within seven
miles of the border of the first mentioned division. R. 8. C. c.
174, ss. 47, and 48.

2. BEvery such warrant may be executed by any constable
named therein, or by any one of the constables to whom it is
directed, whether or not the place in which it is to be executed
is within the place for which he is a constable.

3. Every warrant authorized by this Act may be issued and
executed on a Sunday or statutory holiday. R. 8. C. c. 174, ss.
47 and 48,

The expression “territorial division” includes any
county, union of counties, township, city, town, parish, or
other judicial division or place to which the context applies.
R. 8. C. c. 174, 5. 2 (g), Code s. 3 (2).

As the Code regulates the procedure in reference to all
matters over which the Parliament of Canada has jurisdic-
tion, s.-s. 3 of this gection should not be limited to warrants
authorized “by this Act.”

If defendant when arrested request delay and deposit
money as security for his appearance, he may be taken on the
same warrant at the end of the time. £z p. Doherty, 35
N.B.R. 43; 35 C. L. J. 765; 5 Can. C. C. 94; and on escape
there may be a re-arrest. R. v. O’Hearn, 21 C, L. T. Oce.
N. 3855. The person executing the warrant must produce it
if required. Code, s. 32.

HOLIDAY.

The expression “holiday” includes Sundays, New Year’s
Day, the Epiphany, Good Friday, the Ascension, All Saints’
Day, Conception Day, Easter Monday, Ash Wednesday,
Christmas Day, Victoria Day, the birthday or the day fixed
by proclamation for the celebration of the birthday of the
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reigning sovereign, Dominion Day, Labor Day, and any day
appointed by proclamation for a general fast or thanksgiving.
R.8.C.c.1,s 7 (26); 56 Vic. c. 30. 57 & 58 Vie. ¢
1 Edw. VIL c. 12.

s, b5

Sub-section 3 of this section does not authorize the issue
of a summons on a Sunday but all persons guilty of indict-
able offences may be arrested on Sunday. Rawlins v. Ellis,
16 M. & W. 172. But an arrest under a warrant for non-
payment of a fine is bad. Ez p. Fleigher, 17 C. L. T. Ocec.
N. 94; 33 C. L. J. 248; Egginton v. Lichfield, 2 E. & B. 717.

The 29 Car. IIL c. 7, s. 6, prevents service or execution
of process on Sunday, except in the cases of treason, felony
and breach of the peace. After arrest in any case, there
should be a detention by the constable until the following
day; for judicial acts, such as committing for trial, fixing
bail, directing sureties for the peace are bad if done on Sun-
day. R.v. Ramsay, 16 W. R. 191; R. v. Cavalier, 11 M. L.
K. 333; Re Cooper, 5 P. R. 256. R. v. Murray, 28 0. R. 549,
A prisoner committed on Sunday would be entitled to his dis-
charge. R. v. Cavalier, supra. But this is the only day on
which no judicial act can be done in Ontario.
Toronto R. W. Co., 31 0. R. 1.
as amended by 63 & 64 Vic. c. 46.

Foster v.
See also g. 729 of the Code

The seven miles referred to in s. 564 are measured not
by the nearest practicable road, but by a straight line from
point to point on the horizontal plane “as the crow flies.”
Lake v. Butler, 24 L. J. Q. B. 273; Stokes v. Grissell, 14 C.
B. 678; R. v. Walden, 9 Q. B. 76.

565. If the person against whom any warrant has been
issued cannot be found within the jurisdiction of the justice by
whom the same was issued, but is or is suspected to be in any
other part of Canada, any justice within whose jurisdiction he
is or is suspected to be, upon proof being made on oath or
affirmation of the handwriting of the justice who issued the
same, shall make an endorsement on the warrant, signed with
his name, authorizing the execution thereof within his jurisdie-
tion; and such endorsement shall be sufficient authority to the
person bringing such warrant, and to all other persons to whom

the same was originally directed, and also to all constables of
.MM,
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the territorial division where the warrant has been so endorsed,
to execute the same therein and to carry the person against
whom the warrant issued, when apprehended, before the justice
who issued the warrant, or before some other justice for the
same territorial division, Such endorsement may be in the form
H in schedule one hereto. R, 8. C. c. 174, s, 49.

This section applies also to summary convictions. See
Code, s. 844.

There must be proof of the handwriting of the justice
issuing the warrant. Reid v. Maybee, 31 C. P. 384.

If the person against whom the warrant is issued can-
not be found in the county in which it has been backed, it
may be again backed in the same manner in any other county,
and so from county to county until the offender is appre-
hended, and notwithstanding such backings of the warrant
the offender may be afterwards apprehended therein in the
county in which it originally issued.

C. was convicted of an assault on two police constables
of the county police of Worcestershire in the execution of
their duty, who were apprehending him in the city of Wor-
cester under a warrant issued by two justices of and for
the county of Worcestershire for his commitment to prison
for default in payment of a fine, but not backed by any jus-
tice of and for the city of Worcester. Worcester is a borough
having a separate commission of the peace with exclusive
jurisdiction and a separate police force. C. was not pursued
from the county but found in the city. The court held that
the conviction was wrong, for the constables were not acting
in the execution of their duty in so executing the warrant.
R. v. Cumpton, 5 Q. B. D. 341.

566. If the prosecutor or any of the witnesses for the prose-
cution are in the territorial division where such person has been
apprehended upon a warrant endorsed as provided in the last
preceding section the constable or other person or persons who
have apprehended him may, if so directed by the justice
endorsing the warrant, take him before such justice, or before
some other justice for the same territorial division; and the said
justice may thereupon take the examination of such prosecutor
or witnesses, and proceed in every respect as if he had himself
issued the warrant. ‘R. 8. C. ¢. 174, s. 50,
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567. When any person is arrested upon a warrant he shall,
except in the case provided for in the next preceding section, be
brought as soon as is practicable before the justice who issued it
or some other justice for the same territorial division, and such
justice shall either proceed with the inquiry or postpone it to a
future time, in which latter case he shall either commit the
accused person to proper custody or admit him to bail or permit

him to be at large on his own recognizance according to the
provisions hereinafter contained.

568. Every coroner, upon any inquisition taken before him
whereby any person is charged with manslaughter or murder,
shall (if the person or persons, or either of them, affected by
such verdict or finding be not already charged with the said
offence before a magistrate or justice), by warrant under his
hand, direct that such person be taken into custody and be con-
veyed, with all convenient speed, before a magistrate or justice;
or such coroner may direct such person to enter into a recog-
nizance before him, with or without a surety or sureties, to

appear before a magistrate or justice. In either case, it shall be

the duty of the coroner to transmit to such magistrate or justice
the depositions taken before him in the matter. Upon any such
person being brought or appearing before any such magistrate
or justice, he shall proceed in all respects as though such person
had been brought or had appeared before him upon a warrant or

summons.

After the commencement of this Act no one shall be
tried upon auy coroner’s inquisition. Code, s. G42.

This section virtually gives an appeal from the coroner’s
jury to a single magistrate who consequently, though here-
tefore he had not even the right to bail any cne charged
by a verdict of the coroner’s jury, will now have the right
to set him free altogether. Taschereaw’s Crim. Code, 3rd
ed., 638.

The coroner cannot now commit any one for trial. He

must send any one charged by his inquest before a magis-
trate. Ib. 732.

In the North-West Territories the Indian Commissioner
for the Territories, the Judges of the Supreme Court, the
Commissioner and Assistant Commissioner of the North-
West Mounted Police, and such other persons as the Lieu-
tenant-Governor from time to time appoints, shall be coro-
ners in and for the Territories.

R. 8. C. c. 50, &, 82.



s

84 MAGISTRATES' MANUAL,

Where, in a coroner’s inquisition, the deposition of wit-
nesses, the finding of the jury, and the signatures of the
coroner and jury were all written in pencil, the court
described it as inexcusable carelessness on the part of one
clothed with the important functions develving upon a
coroner, though the proceedings were not thereby made
illegal. R. v. Winegarner, 17 O. R. 208.

The caption to an inquisition finding the prisoner guilty
of murder, stated that the inquest was held at H. on the
11th and 15th days of January, in the 51st year of the reign
of Her Majesty Queen Victoria, and the inquisition to be
“an inquisition indented taken for our Sovereign Lady the
Queen,” ete., “on view of the body of an infant child of
A. W. (one of the prisoners) then and there lying upon the
cath of” (giving the names of the jurors) “ good and lawful
men of the county, and who being then and there duly sworn
and charged to enquire for our said Lady the Queen when,
where, how, and by what means the said female child came
to her death, do upon their oaths say,” etc. On application
to quash, it was held that the statement of the time of hold-
ing the inquest was sufficient, that it sufficiently appeared
that the presentment was under oath and that it need not
be under seal, and that there was sufficient identification
of the child murdered with that of the body of which the
view was had. The fact that the constable to whom the
coroner delivered the summonses for the jury was at the
inquest sworn in as one of the jury, and was sworn and
gave evidence as a witness, and that another juryman was
also sworn as a witness did not invalidate the proceedings,
though this practice is not advisable. R. v. Winegarner, 17
0. R. 208.

The inquisition of a coroner is defective if it does not
identify the body of the deceased as that of the person with
whose death the prisoner is charged, but if the evidence
shows a felony the prisoner may be recommitted. R. v.
Berry, 9 P. R. 123.

A coroner has jurisdiction to hold and is justified in
holding an inquest if he honestly believes information which
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has been given him to be true, which, if true, would make
it his duty to hold such inquest. R. v. Stephenson, 13 Q.
B. D. 331, 15 Cox C. C. 379.

To burn a dead body instead of burying it is not a mis-
demeanor, unless it is so done as to amount to a public nuis-
ance. If an inquest ought to be held upon a dead body, it
is a misdemeanor so to dispose of the body as to prevent the
coroner from holding an inquest. R. v. Price, 12 Q. B. D.
247,

See Code, 8. 206, as to misconduct in respect to human
remains,

569. Any justice who is satisfled by information upon oath
in the form J in schedule one hereto, that there is reasonable

ground for believing that there is in any building, receptacle, or
place—

(@) anything upon or in respect of which any offence against
this Act has been or is suspected to have been committed; or

(b) anything which there is reasonable ground to believe will
afford evidence as to the commission of any such offence; or

(¢) anything which there is reasonable ground to believe is
intended to be used for the purpose of committing any offence

against the person for which the offender may be arrested with-
out warrant—

may at any time issue a warrant under his hand authorizing
some constable or other person named therein to search such
building, receptacle or place, for any such thing, and to seize
and carry it before the justice issuing the warrant, or'some other
justice for the same territorial division to be by him dealt with
according to law., R. 8. C. c. 174, ss. 61 and 52.

2. Every search warrant shall be executed by day, unless the

justice shall by the warrant authorize the constable or other
person to execute it at night.

3. Every search warrant may be in the form I in schedule
one hereto, or to the like effect.

4. When any such thing is seized and brought before such
justice he may detain it, taking reasonable care to preserve it
till the conclusion of the investigation; and, if any one is com-
mitted for trial, he may order it further to be detained for the
purpose of evidence on the trial. If no one is committed, the
justice shall direct such thing to be restored to the person from
whom it was taken except in the cases next hereinafter men-
tioned, unless he is authorized or required by law to dispose
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of it otherwise. In case any improved arm or ammunition in
respect to which any offence under section one hundred and six-
teen has been committed has been seized, it shall be forfeited to
the Crown. R. 8. C. ¢. 50, 8. 101,

6. If under any such warrant there is brought before any
justice any forged bank-note, bank note-paper, instrument or
other thing, the possession whereof in the absence of lawful
excuse is an offence under any provision of this or any other
Act, the court to which any such person is committed for trial or,
if there is no commitment for trial, such justice may cause such
thing to be defaced or destroyed. R. 8. C. c¢. 174, 8. 55,

6. If under any such warrant there is brought before any
justice, any counterfeit coin or other thing the possession of
which with knowledge of its nature and without lawful excuse
is an indictable offence under any provision of Part XXXV, of
this Act, every such thing as soon as it has been produced in
evidence, or as soon as it appears that it will not be required to
be so produced, shall forthwith be defaced or otherwise disposed
of as the justice or the court directs. R. 8. C. c. 174, s. 56.

7. Every person acting in the execution of any such warrant
may seize any explosive substance which he has good cause to
suspect is intended to be used for any unlawful object,—and
shall, with all convenient speed, after the seizure, remove the
same to such proper place as he thinks fit, and detain the same
until ordered by a judge of a superior court to restore it to the
person who claims the same. R. 8. C. c¢. 150, s, 11,

8. Any explosive substance so seized shall, in the event of
the person in whose possession the same is found, or of the
owner thereof, being convicted of any offence under Part VI.
of this Act, be forfeited; and the same shall be destroyed or
sold under the direction of the court before which such person
is convicted, and, in the case of sale, the proceeds arising there-
from shall be paid to the Minister of Finance and Receiver-
General, for the public uses of Canada. R. 8. C. ¢. 150, 8. 12,

9. If offensive weapons believed to be dangerous to the public
peace are seized under a search warrant the same shall be kept
JAn safe custody in such place as the justice directs, unless the
owner thereof proves, to the satisfaction of such justice, that
such offensive weapons were not kept for any purpose dangerous
to the public peace; and any person from whom any such
offensive weapons are so taken may, if the justice of the peace
upon whose warrant the same are taken, upon application made
for that purpose, refuses to restore the same, apply to a judge
of a superior or county court for the restitution of such offensive
weapons, upon giving ten days’ previous notice of such applica-
tion to such justice; and such judge shall make such order for
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the restitution or safe custody of such offensive weapons as upon
such application appears to him to be proper. R. 8. C. c. 149,
88, 2 and 3.

10. 1f goods or things by means of which it is suspected that
an offence has been committed under Part XXXIII. are seized
under a search warrant, and brought before a justice, such
justice and one or more other justice or justices shall determine
summarily whether the same are or are not forfeited under the
said Part XXXIIL; and if the owner of any goods or things
which, if the owner thereof had been convicted, would be for-
feited under this Act, is unknown or cannot be found, an infor-
mation or complaint may be laid for the purpose only of
enforcing such forfeiture, and the said justice may cause notice
to be advertised stating that unless cause is shown to the con-
trary at the time and place named in the notice, such goods or
things will be declared forfeited; and at such time and place
the justice, unless the owner, or any person on his behalf, or
other person interested in the goods or things, shows cause to
the contrary, may declare such goods or things, or any of them,
forfeited. 651 V. c. 41, 8. 14,

570. Any constable or other peace officer, if deputed by any
public department, may, within the limits for which he is such
consfable or peace officer, stop, detain and search any person
reasonably suspected of having or conveying in any manner any
public stores defined in section three hundred and eighty-three,
stolen or unlawfully obtained, or any vessel, boat or vehicle in
or on which there is reason to suspect that any public stores
stolen or unlawfully obtained may be found.

2. A constable or other peace officer shall be deemed to be
deputed within the meaning of this section if he is deputed by
any writing signed by the person who is the head df such depart-
ment, or who is authorized to sign documents on behalf of such
department.

571. On complaint in writing made to any justice of the
county, district or place, by any person interested in any mining
claim, that mined gold or gold-bearing quartz, or mined or un-
manufactured silver or silver ore, is unlawfully deposited in any
place, or held by any person contrary to law, a general search
warrant may be issued by such justice, as in the case of stolen
goods, including any number of places or persons named in such
complaint; and if, upon such search, any such gold or gold-
bearing quartz, or silver or silver ore is found to be unlawfully
deposited or held, the justice shall make such order for the
restoration thereof to the lawful owner as he considers right.
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2. The decision of the justice in such case is subject to
appeal as in ordinary cases coming within the provisions of
Part LVIII. R. 8. C. c. 174, s, 63.

572. If any constable or other peace officer has reasonable
cause to suspect that any timber, mast, spar, saw-log or other
description of lumber, belonging to any lumberman or owner of
lumber, and bearing the registered trade mark of such lumber-
man or owner of lumber, is kept or detained in any saw-mill
mill-yard, boom or raft, without the knowledge or consent of
the owner, such constable or other peace officer may enter into or
upon the same, and search or examine, for the purpose of ascer-
taining whether such timber, mast, spar, saw-log or .other
description of lumber is detained therein without such know-
ledge and consent. R. 8, C. ¢, 174, s. 54.

573. Any officer in Her Majesty’'s service, any warrant or
petty officer of the navy, or any non-commissioned officer of
marines, with or without seamen or persons under his command,
may search any boat or vessel which hovers about or approaches.
or which has hovered about or approached, any of Her Majesty's
ships or vessels mentioned in section one hundred and nineteen,
Part VI. of this Act, and may seize any intoxicating liquor founa
on board such boat or vessel; and the liquor so found shall be
forfeited to the Crown. 50-51 V. c. 46, s. 3,

574. Whenever there is reason to believe that any woman
or girl mentioned in section one hundred and eighty-five, Part
XIIL., has been inveigled or enticed to a house of ill-fame or
assignation, then upon complaint thereof being made under oath
by the parent, husband, master or guardian of such woman or
girl, or in the event of such woman or girl having no known
parent, husband, master nor guardian, in the place in which the
offence is alleged to have been committed, by any other person,
to any justice of the peace, or to a judge of any court authorized
to issue warrants in cases of alleged offences against the criminal
law, such justice of the peace or judge of the court may issue
a warrant to enter, by day or night, such house of ill-fame or
assignation, and if necessary use force for the purpose of effect-
ing such entry whether by breaking open doors or otherwise,
and to search for such woman or girl, and bring her, and the
person or persons in whose keeping and possession she is, before
such justice of the peace or judge of the court, who may, on
examination, order her to be delivered to her parent, husband,
master or guardian, or to be discharged, as law and justice
require. R. 8. C. ¢, 157, 8. 7.




COMPELLING APPEARANCE OF ACCUSED. 89

Under this section it would seem that the justice has a
judicial as well as a ministerial function, and that if the
justice upon the bona fide information of an applicant,
decides that there are reasonable grounds for suspicion, and
issues a search warrant, no action for malicious prosecution
will lie against such applicant for having given the informa-
tion to the justice. See Hope v. Evered, 16 Cox C. C. 112.

Goods seized under a search warrgnt cannot be taken
into another county. Hoover v. Craig, 12 A. R. 72. They
must be brought to the magistrate issuing the warrant. A
formal demand of admission is sufficient before breaking
into premises under the warrant. R. v. Sloan, 18 A, R. 482,

575. If the chief constable or deputy chief constable of any
city, town, incorporated village or other municipality or district,
organized or unorganized, or place, or other officer authorized to
act in his absence, reports in writing to any of the commissioners
of police or to the mayor or chief magistrate or to the police
mugistrate of such city, town, incorporated village or other
municipality, district or place, or to any police magistrate having
jurisdiction there, or if there be no such mayor, or chief magis-
trate, or police magistrate, to any justice of the peace having
such jurisdiction, that there are good grounds for believing, and
that he does believe that any house, room or place within
the said city or town, incorporated village or other municipality,
district or place is kept or used as a common gaming or betting
house as defined in part XIV,, sections one hundred and ninety-
six and one hundred and ninety-seven, or is used for the purpose
of carrying on a lottery, or for the sale of lottery tickets, or for
the purpose of conducting or carrying on any scheme, contriv-
ance or operation for the purpose of determining the winners
in any lottery contrary to the provisions of part XIV., section
two hundred and five, whether admission thereto is limited to
those possessed of entrance keys or otherwise, the said commis-
sloners or commissioner, mayor, chief magistrate, police magis-
trate or justice of the peace, may, by order in writing, authorize
the chief constable, deputy chief constable, or other officer as
aforesaid, to enter any such house, room or place, with such
constables as are deemed requisite by him, and if necessary to
use force for the purpose of effecting such eniry, whether by
breaking open doors or otherwise, and to take iato custody all
persons who are found therein, and to seize, as the case may be
(1) all tables and instruments of gaming or betting, and all
moneys and securities for money, and (2) all instruments or
devices for the carrying on of such lottery, or of such scheme,
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contrivance or operation, and all lottery tickets, found in such
house or premises, and to bring the same before the person
issuing such order or some other justice, to be by him dealt with
according to law.

2, The chief constable, deputy chief constable or other officer
making such entry, in obedience to any such order, may, with
the assistance of one or more constables, search all parts of the
house, room or place which he has so entered, where he suspects
that tables or instruments of gaming or betting, or any instru-
ments or devices for the carrying on of such lottery or of such
scheme, contrivance or operation, or any lottery tickets, are con-
cealed, and all persons whom he finds in such house or premises,
and seize all tables and instruments of gaming or betting, or
any such instruments or devices or lottery tickets as aforesaid,
which he so finds.

3. The justice before whom any person is taken by virtue of
an order or warrant under this section, may direct any cards,
dice, balls, counters, tables or other instruments of gaming, or
used in playing any game, or of betting, or any such instru-
ments or devices for the carrying on of a lottery, or for the
conducting or carrying on of any such scheme, contrivance or
operation, or any such lottery tickets, so seized as aforesaid, to
be forthwith destroyed, and any money or securities so seized
shall be forfeited to the Crown for the public uses of Canada.

4. The expression “ chief constable” includes the chief of
police, city marshal or other head of the police force of any
such city, town, incorporated village or other municipality,
district or place, and in the province of Quebec, the high con-
stable of the district, and means any constable of a munici-
pality, district or place which has no chief constable or deputy
chief constable,

6. The expression “ deputy chief constable” includes deputy
chief of police, deputy or assistant marshal or other deputy
head of the police force of any such city, town, incorporated
village, or other municipality, district or place, and in the pro-
vince of Quebec the deputy high constable of the district; and
the expression * police magistrate ” includes stipendiary and
district magistrates. 58 & 59 V. c¢. 40.

Every order under this section should be executed within
a reasonable time. In one case the order to enter was issued
in January, 1889, but not executed till March, 1892. No
provision being made by the Act as to the time within which
the order should be executed, it was held that the case was
governed by s. 841 of the Code. This order is distinct from a
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warrant for arrest of a person charged with a crime, which
is valid until executed. R. v. Ah Sing, 2 B. C. R. 167,

576. Any stipendiary or police magistrate, mayor or warden,
or any ¢wo justices of the peace, upon information before them
made, that any person described in Part XV, as a loose, idle or
disorderly person, or vagrant, is or is reasonably suspected to be
harboured or concealed in any disorderly house, bawdy-house,
house of {ll-fame, tavern or boarding-house, may, by warrant,
authorize any constable or other person to enter at any time
such house or tavern, and to apprehend and bring before them
or any other justices of the peace, every person found therein
80 suspected as aforesaid. R. S, C . 167, 8. 8.

Under the Fugitive Offenders Act (R. S. C. ¢. 143, s. 12),
whenever a warrant for the apprehension of a person accused
of an offence hs

s been indorsed in pursuance of this Act,
any magistrate has the same power of issuing a search war-
rant as if the offence had been wholly committed within
his jurisdiction.

Under the Act respecting the preservation of peace in
the vicinity of public works (R. 8. C. c. 151, s. 8), any jus-
tice of the peace having authority within the place in which
the Act is at the time in force, upon the oath of a credible
witness, that he believes that any weapon is in the posses-
sion of any person, may issue a warrant to search for and
seize the same. Section 16 gives a similar power to search
for and seize intoxicating liquor.

In the North-West Territories any Judge of the Supreme
Court or justice of the peace, on complaint made before him
on the evidence of one credible witness, that any intoxicating
liquor is being manufactured, sold or bartered, may issue
a search warrant as in cases of stolen goods. R. 8. C. c. 50,
8. 94; 54 & 55 V. c. 22, 8. 15.

The same law applies in the District of Keewatin. R.
8. C. c. 53, 5. 37.

Under the Wrecks and Salvage Act (R. 8. C. c. 81,s. 41),
the receiver of any wreck may obtain a search warrant from
any justice of the peace to search for concealed wreck. So a
search warrant may be granted to search for fish where there
is reason to believe that they are taken in violation of the
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Fisheries Act. R. 8. C. ¢. 95, 8. 17, s.-8. 2; or under the
Canada Temperance Act, 51 V. c. 34, s. 10; or Liquor
License Act, R. 8. 0. ¢. 245, s. 130-3.

It is not merely in reference to goods that such war-
rants may now be granted. Thus under the Seaman’s Act
(R. 8. C. c. 74, 8. 119), a justice of the peace may grant a
warrant to search for seamen unlawfully harbored or
detained, or for apprehending deserters supposed to be con-
cealed in taverns or houses of ill-fame. Ib. s. 120, A simi-
lar provision is inserted in the Inland Waters Seaman’s Act.
R. 8. C. c. 75, 8. 42.

The party requiring a search warrant must go before a
justice of the peace of the county or other jurisdiction where
the premises intended to be searched are situate, and make
oath of circumstances, showing a reasonable ground for
suspecting that the goods are upon these premises. He
must show, upon oath, either that the goods were stolen or
that he has reason to suspect that they have been stolen.
A positive oath that a felony was committed, of goods, is
not necessary to justify a magistrate in granting a search
warrant for them, neither is it necessary to specify in the
information the particular goods for which search is desired.
Jones v. German (1897), 1 Q. B. 374 ; Elsce v. Smith, 1 Dowl,
& Ry. 97. The warrant may be issued on a Sunday. See
8. 5064, ss. 3.

The informant cannot lawfully execute his own search
warrant. Ez p. McCleve, 20 C. L. T. Occ. N. 89.

P oA -

al
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PART XLV.
PROCEDURE ON APPEARANCE OF ACCUSED.

577. When any person accused of an indictable offence is
before a justice, whether voluntarily or upon summons, or after
peing apprehended with or without warrant, or while in custody
for the same or any other offence, the justice shall proceed to
inquire into the matters charged against such person in the
manner hereinafter defined.

There is in this section a distinet recognition of the
fact that the accused may waive the issue of a summons. See
ante, p. 4.

The justice cannot proceed in the absence of the accused
even though he be represented by counsel or solicitor. Stone,
33rd ed., 33, 4; R. v. Lepine, 4 Can. C. C. 145. See & 590
and notes thereon.

578. No irregularity or defect in the substance or form of the
summons or warrant, and no variance between the charge con-
tained in the summons or warrant and the charge contained in
the information, or between either and the evidence adduced on
the part of the prosecution at the inquiry, shall affect the validity
of any proceeding at or subsequent to the hearing! R. 8. C. c.
174, s. B8,

See also ss. 629 and 723 of the Code.

579. If it appears to the justiGe that the person charged has
been deceived or misled by any such variance in any summons
or warrant, he may adjourn the hearing of the case to some
future day, and in the meantime may remand such person, or
admit him to bail as hereinafter mentioned. R. 8. C. c¢. 174, s. 59.

A man accused of crime before a magistrate, who raises
no objection to the form of the information, and is tried
and convicted, is by the operation of these sections much
in the same position as a man indicted for crime who omits



94 MAGISTRATES MANUAL.

to demur to or quash the indictment, pleads not guilty, is
tried and convicted. All defects apparent on the face of
the information are waived. Crawford v. Beattie, 39 U, C.
R. 13; R. v. Cavanagh, 27 C. P. 537. In R. v. Cavanagh,
siupra, it was held that an information for an offence punish-
able on summary conviction, might be amended; and in
Crawford v. Beattie, supra, it seemed to be assumed that the
same course might be pursued in the case of an information
for an indictable offence. On objection, therefore, taken to
an information, the magistrate may allow it to be amended
in the same manner as an indictment under s. 629 of this
Act; see also Re Conklin, 31 U. C R. 160; R. v. Bowman, 6
B. C. R. 271, 2 Can. C. C. 89,

Section 578 was framed not only to meet the case of a
variance between the information and the evidence (see
Whittle v. Frankland, 5 L. T. 639); but to cure defects in
the information either in “substance or in form,” where the
evidence discloses an offence. But it does not enable the

justice to summon a person for one offence requiring a par-
ticular punishment, and without a fresh information, con-
viet him of a different offence requiring a different punish-
ment. Martin v. Pridgeon, 1 E. & E. 778; R. v. Brickhall,
10 L. T. 385; see R. v. Hughes, 4 Q. B. D. 614. The plain-
tiff was brought before defendant and another magistrate on
the 2nd of January, 1875, under a summons issued by
defendant, on an information that he did on, etc., “ obtain,
by false pretences, from complainant, the sum of five dok
lars, contrary to law,” omitting the words “ with intent to
defraud,” which, by s. 359 of the Code, is made part of the
offence. The plaintiff did not, when before the magistrate,
pretend ignorance of the charge, or take any objection to
the information, and it was held that the defendant had
jurisdiction, for the information might, by intendment, be
read, as charging the statutable offence, and if not, the
plaintiff should have taken his objection before the magis-
trate, when the information might have been amended and
re-sworn, and that he was precluded from raising it in this
action. Crawford v. Beattie, 39 U. C. R. 13.
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Subject to the conditions here imposed, the charge may
be altered at any time, and is not limited to one offence only
as in reference to summary convictions under s. 845 (3).
Two or more offences committed at the same time, or at
different times in the same jurisdiction, and in respect of
the same or different prosecutions, may, if convenient, be
taken in one set of depositions. Stone, 33rd ed., 4.

580. If it appears to the justice that any person being or
residing within the province is likely to give material evidence
either for the prosecution or for the accused on such inauiry
he may issue a summons under his hand requiring such person
to appear before him at a time and place mentioned therein to
give evidence respecting the charge, and to bring with him any
documents in his possession or under his control relating thereto.

2. Such summons may be in the form K in schedule one
hereto, or to the like effect. R. 8. C. c. 174, s. 60.

This section, it will be observed, is limited to persons
being or residing in the province, that is, the same province
as the justice. When the witness is residing anywhere in
Canada out of the province, s. 584 applies, and a writ of
subpcena may be obtained from any judge of a superior court
or a county court.

See also ss. 678, 679 and 680 of the Code. It would
seem that s. 681 may be invoked in the case of a prelimin-
ary inquiry to furnish evidence in the case of a person dan-
gerously ill. See also ss. 682 and 683. X

The provisions of s. 580 cannot be invoked until an
information is laid against the accused, and a summons or
warrant is issued against him.

The summons to a witness should be addressed to him
by his name and description. The day on which he is thereby
ordered to appear should be stated as well as the place, giv-
ing such a designation or description thereof as that he can
eagily find it, if in a city, town, village or parish. It should
also be dated, signed, and sealed by the justice. In the
event of the person served with a summons neglecting or
refusing to appear, the justice can issue a warrant for his
apprehension. See Code, s. 582.
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Formerly only witnesses for the prosecution could be
summoned. Now any person likely to give material evidence
either for the prosecution or for the accused, may be re-
quired to appear.

A witness cannot refuse to attend on being served with
a summons or warrant, until his expenses are paid. R. v.
James, 1 C. & P. 322. It is otherwise in summary cases.

In the Province of Quebec the Court of Queen’s Bench
has the right to order the issue of a writ of habeas corpus
to bring a prisoner, detained for a debt on a capias, before a
magistrate, to attend at the preliminary examination of the
information laid against him for a criminal offence. FEz p.
Tibbs, 3 D. R. 116. See Code, s. 680, under which the pro-
cedure would now be by order on the jailer.

Only the justice before whom the information is laid
has authority to issue a summons for a witness under this
section. It gives no authority to a justice, who is a stranger
tc the proceedings instituted, to summon witnesses to appear
before the justice who took the information. Byrne v.
Arnold, 24 N. B. R. 161.

A justice cannot be ordered to attend at the house of
an infirm witness to take his deposition. Ez p. Kimbolton,
25 J. P. 759; 5 L. T. 847,

Under the “Canada Evidence Act,” 1893, 56 V. ec.
31, s. 3, a person shall not be incompetent to give evidence
by reason of interest or crime, and the prisoner or the pris-
oner’s husband or wife, as the case may be, is competent.

Section 580 is silent as to the manner in which it is to
be made to appear to the justice that any person is likely
to give material evidence. The summons K recites that “it
has been made to appear to me upon (oath).” Sections 582
and 583 of the Code make it clear that before the warrant
is issued the justice must be satisfied by proof on oath that
the witness is likely to give material evidence, and will not
attend without being compelled so to do. The following
form of deposition may be used:

Do a -
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DEPOSITION THAT A PERSON IS A MATERIAL WITNESS,
Canada l
Province of
District (or County,
United Counties, or
as the case may be), i
of

The deposition of J. N., of the of C, in
the said County (farmer), taken on oath before me the under-
sigred, one of His Majesty's Justices of the Peace in and for
the said County of C., at N,, in the said County, this
day of » 19 , who saith that E. F., of the
of C., aforesaid ((grocer), is likely to give material evidence on
behalf of the prosecution, in this behalf, touching the matter
of the annexed (or “ within”) information (or* complaint”),
and that this deponent verily believes that the said E. F. will
not appear for the purpose of being
without being compelled so to do.

Before me, J. S.

examined as a witness

It is difficult to understand why there should be a
recital in the form of summons K, that it has been made to
appear upon (oath) that the witness is likely to give material
evidence when there is no provision in the section for such
proof.

581, Every such summons shall be served by a constable or
other peace officer upon the person to whom it is directed either
personally, or if such person cannot conveniently be met with,
by leaving it for him at his last or most usual place of abode
with some inmate thereof apparently not under sixteen years of
age.

This section is substantially the same as s. 562, s.-s. 2

of the Code. See notes on the latter section, ante, pp. 68-71.

582. If any one to whom such last-mentioned summons is
directed does not appear at the time and place appointed thereby,
and no just excuse is offered for such non-appearance, then
(after proof upon oath that such summons has been served as
aforesaid, or that the person to whom the summons is directed
is keeplng out of the way to avoid service) the justice before
whom such person ought to have appeared, being satisfied by
proof on oath that he is likely to give material evidence, may
issue a warrant under his hand to bring such person at a time
and place to be therein mentioned before him or any other
justice in order to testify as aforesaid.

O.M. M.
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2. The warrant may be in the form L in schedule one hereto,
or to the like effect. Such warrant may be executed anywhere
within the territorial jurisdiction of the justice by whom it is
issued, or, if necessary, endorsed as provided in section five
hundred and sixty-five and executed anywhere in the province,
but out of such jurisdiction. R. 8. C. c. 174, 8. 6L

3. If a person summoned as a witness under the provisions
of this part is brought before a justice on a warrant issued in
consequence of refusal to obey the summons such person may
be detained on such warrant before the justice who issued the
summons or before any other justice in and for the same terri-
torial division who shall then be there, or in the common gaol,
or any other place of confinement, or in the custody of the per-
son having him in charge, with a view to secure his presence
as a witness on the day fixed for the trial, or in the discre-
tion of the justice such person may be released on recogni-
zance, with or without sureties, conditioned for his appearance
to give evidence as therein mentioned, and to answer for his
default in not attending upon the said summons as for con-
tempt; and the justice may, in a summary manner, examine
into and dispose of the charge of contempt against such person,
who, if found guilty thereof, may be fined or imprisoned, or
both, such fine not to exceed twenty dollars, and such impri-
sonment to be in the common gaol, without hard labour, and not
to exceed the term of one month, and may also be ordered to
pay the costs incident to the service and execution of the said
summons and warrant and of his detention in custody. 61 V. e.
45, 8. 1

(The conviction under this section may be in the form PP
In schedule one hereto.)

See notes on s. 580, ante, p. 95.

These sections in no manner apply to the case of a
prosecutor unwilling to proceed, and entitled so to refuse
(as for instance where the charge is of assault only, see s.
864 of the Code), but only to the case of a material witness
other than the prosecutor refusing to attend, where the
prosecutor is desirous of proceeding. Cross v. Wilcox, 39
U. C. R. 187. A magistrate who by warrant causes the
arrest of the prosecutor to answer thé charge contained in the
information, and to be further dealt with according to law,
exceeds his jurisdiction and is liable in trespass.

A magistrate has no right to issue a warrant for the
apprehension of a person to attend to find bail for his
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appearance as a witness at the assizes, although it is sworn
that the witness is material, and had refused to obey a sum-
mons which had previously heen issued, to give evidence
before the magistrate. Evans v. Rees, 12 A. & E. 55.

A justice of the peace may commit a feme covert, who
is a material witness on a charge of felony brought before
him, and who refuses to appear at the sessions to give evi-
dence or find sureties for her appearance. Bennet v. Wat-
son, 3 M. & S. 1.

Justices have no power to commit an unwilling witness
who has not been brought before the court by summons or
warrant, but who appears voluntarily and refuses to answer.
R. v. Flavell, 14 Q. B. D. 364.

583. If the justice is satisfied by evidence upon oath that
any person within the province, likely to give material evidence
either for the prosecution or for the accused, will not attend
to give evidence without being compelled so to do; then instead
of issuing a summons, he may issue a warrant in the first
instance. Such warrant may be in the form M in schedule one
hereto, or to the like effect, and may be executed anywhere
within the jurisdiction of such justice, or if necessary, endorsed
as provided in section five hundred and sixty-five and executed
anywhere in the province, but out of such jurisdiction. R. 8. C.
c. 174, 8. 62,

See notes to s. 580, anfe, p. 95. Both the form of sum-
mons and warrant seem to assume that the witness

is to give
evidence for “the prosecution,” whereas s. 580 as well as the
above section extend to witnesses for the prosecution or for
the accused. See also s. 584. ‘

It seems not necessary that the magistrate should hear
the deponent give his evidence as usual in courts of justice
in the witness box. It is sufficient if he subscribe his name
to the deposition and take the oath before the magistrate.
For the mere protection of the magistrate the information
need not set out the facts which satisfy the deponent that
the witness will not appear, and if opinion evidence only is
given the magistrate in deciding on its sufficiency is exercis-
ing a judicial act and is not liable. Gordon v. Denison, 24
0. R.576; 22 A. R. 315, ante, p. 42.
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584. If there is reason to believe that any person residing
anywhere in Canada out of the province, and not being within
the province, is likely to give material evidence either for the
prosecution or for the accused, any judge of a Superior Court
or a County Court, on application therefor by the informant or
complainant, or the Attorney-General, or by the accused person
or his solicitor or some person authorized by the accused, may
cause a writ of subpena to be issued under the seal of the
court of which he is a judge, requiring such person to appear
before the justice before whom the inquiry is being held or is
intended to be held at a time and place mentioned therein to
give evidence respecting the charge and to bring with him any
documents in his possession or under his control relating thereto,

2. Buch subpeena shall be served personally upon the person
to whom it is directed, and an affidavit of such service by a
pergon effecting the same purporting to be made before a justice
of the peace, shall be sufficient proof thereof,

3. If the person served with a subpceena as provided by this
section, does not appear at the time and place specified therein,
and no just excuse is offered for his non-appearance the justice
holding the inquiry, after proof upon oath that the subpeena has
been served, may issue a warrant under his hand directed to
any constable or peace officer of the district, county or place
where such person is, or to all constables or peace officers in
such district, county or place, directing them or any of them
to arrest such person and bring him before the said justice or
any other justice at a time and place mentioned in such warrant
in order to testify as aforesaid.

4. The warrant may be in the form N in schedule one hereto,
or to the like effect. If necessary, it may be endorsed in the
manner provided by section five hundred and sixty-five, and
executed in a district, county or place other than the one
therein mentioned.

When the witness is within the province the justice
before whom the information is laid may compel his attend-
ance. See s, 580 and notes thereon, ante, p. 95.

The provisions of this section cannot be invoked until
an information is laid before a justice against the accused.

See ante, p. 61, |

AFFIDAVIT FOR SUBP®ENA.
In the (title of court).
In the matter of an information by A against B, ete.,

of, ete., make oath and say:
1. I am the above named informant,
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2. That on the day of AD. 19 P |
laid an information before justice of
the peace in and for the county of for that he the

said B (state offence charged), and a true copy of said informa-
tion is now produced and shown to me and marked A,

3. That such proceedings were thereupon had that the said
justice has appointed the day of AD. 19 5
for proceeding with the preliminary enquiry into the said
charge.

4, That I have reason to believe that one
will likely give material evidence, for the prosecution, (show
what the evidence is): see R. v. Verral, 16 P, R. 444, 17 P. R. 61,
and (if he is required to produce) that he has in his possession
or under his control the following documents in reference to
the said charge (here specify).

6. That the sald resides
out of this province at in the province of
Sworn, ete.

See Code, s. 679, 63 & 64 V. c. 46, as to witnesses out
of Canada. Section 683 of the Code (amended by 58 & 59
V.c. 40 and 63 & 64 V. c. 46) provides for the admission of
their evidence on preliminary inquiry before a justice of the
peace. But there must be an affidavit showing what the
witness can prove and the court must be satisfied of its
materiality. R. v. Verral, 16 P. R. 444, 17 P. R. €1. A pro-
secution is pending within this section when an information
is laid. Ib. 31 C.L.J. 285,703, Section 680 as to procuring
the attendance of a prisoner as a witness does not seem to
apply on a preliminary inquiry. An order of the High
Court for a writ of habeas corpus testificandum would he
necessary. Spellman v. Spellman, 10 C. L. T. Oce. N. 20,
see also Holmsted & Langton, 2nd ed., 662.

585. Whenever any person appearing, either in obedience
to a summons or subpeena, or by virtue of a warrant, or being
present and being verbally required by the Jjustice to give
evidence, refuses to be sworn, or having been sworn, refuses to
answer such questions as are put to him, or refuses or neglects
to produce any documents which he is required to produce, or
refuses to sign his depositions without in any such case offer-
ing any just excuse for such refusal, such justice may adjourn
the proceedings for any period not exceeding eight clear days,
and may in the meantime by warrant in form O in schedule one
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hereto, or to the like effect, commit the person so refusing to
gaol, unless he sooner consents to do what is required of him.
If such person, upon being brought up upon such adjourned
hearing, again refuses to do what is so required of him, the
justice, if he sees fit, may again adjourn the proceedings, and
commit him for the like period, and so again from time to time
until such person consents to do what is required of him.

2. Nothing in this section shall prevent such justice from
sending any such case for trial, or otherwise disposing of the
same in the meantime, according to any other sufficient evidence
taken by him. R. 8. C. ¢. 174, 8. 63.

As to questions tending to criminate, see “The Canada
Evidence Act,” 1893, 56 V. ¢, 31, s. 5.

586. A justice holding the preliminary inquiry may, in his
discretion—

(a) Permit or refuse permission to the prosecutor, his eoun-
sel or attorney to address him in support of the charge, either
by way of opening or summing up the case, or by way of reply
upon any evidence which may be produced by the person
accused;

(b) receive further evidence on the part of the prosecutor
after hearing any evidence given on behalf of the accused;

(¢) adjourn the hearing of the matter from time to time,
and change the place of hearing, if from the absence of wit-
nesses, the inability of a witness who is ill to attend at the
place where the justice usually sits, or from any other reason-
able cause, it appears desirable to do so, and may remand the
accused if required by warrant in the form P in schedule one
hereto: Provided that no such remand shall be for more than
eight clear days, the day following that on which the remand
is made being counted as the first day, and further provided,
that if the remand is for a time not exceeding three clear days,
the justice may verbally order the constable or other person
in whose custody the accused then is, or any other constable
or person named by the justice in that behalf, to keep the
accused person in his custody and to bring him before the same
or such other justice as shall be there acting at the time
appointed for continuing the examination. R. 8. C. ¢. 174, 8. 65;

(d) order that no person other than the prosecutor and
accused, their counsel and solicitor shall have access to, or
remain in the room or building in which the inquiry is held
(which shall not be an open court), if it appears to him that
the ends of justice will be best answered by so doing;
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(¢) regulate the course of the inquiry in any way which
may appear to him desirable, and which is not inconsistent with
t